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(b) Supplemental pleadings. The Ad-
ministrative Law Judge may, upon rea-
sonable notice and such terms as are
just, permit service of a supplemental
pleading or notice setting forth trans-
actions, occurrences, or events which
have happened since the date of the
pleading or notice sought to be supple-
mented and which are relevant to any
of the issues involved.

Subpart C—Prehearing Proce-
dures; Motions; Interlocutory
Appeals; Summary Decisions

§ 3.21 Prehearing procedures.

(a) Meeting of the parties before sched-
uling conference. An early as prac-
ticable before the prehearing schedul-
ing conference described in paragraph
(b) of this section, counsel for the par-
ties shall meet to discuss the nature
and basis of their claims and defenses
and the possibilities for a prompt set-
tlement or resolution of the case, and
to agree, if possible, on a proposed dis-
covery schedule, a preliminary esti-
mate of the time required for the hear-
ing, and a proposed hearing date, and
on any other matters to be determined
at the scheduling conference.

(b) Scheduling conference. Not later
than seven (7) days after the answer is
filed by the last answering respondent,
the Administrative Law Judge shall
hold a scheduling conference. At the
scheduling conference, counsel for the
parties shall be prepared to address
their factual and legal theories, a
schedule of proceedings, possible limi-
tations on discovery, and other pos-
sible agreements or steps that may aid
in the orderly and expeditious disposi-
tion of the proceeding.

(c) Prehearing scheduling order. (1) Not
later than two (2) days after the sched-
uling conference, the Administrative
Law Judge shall enter an order that
sets forth the results of the conference
and establishes a schedule of proceed-
ings, including a plan of discovery,
dates for the submission and hearing of
motions, the specific method by which
exhibits shall be numbered or other-
wise identified and marked for the
record, and the time and place of a
final prehearing conference and of the
evidentiary hearing.

(2) The Administrative Law Judge
may grant a motion to extend any
deadline or time specified in this
scheduling order only upon a showing
of good cause. Such motion shall set
forth the total period of extensions, if
any, previously obtained by the moving
party. In determining whether to grant
the motion, the Administrative Law
Judge shall consider any extensions al-
ready granted, the length of the pro-
ceedings to date, and the need to con-
clude the evidentiary hearing and
render an initial decision in a timely
manner. The Administrative Law
Judge shall not rule on ex parte mo-
tions to extend the deadlines specified
in the scheduling order, or modify such
deadlines solely upon stipulation or
agreement of counsel.

(d) Meeting prior to final prehearing
conference. Counsel for the parties shall
meet before the final prehearing con-
ference described in paragraph (e) of
this section to discuss the matters set
forth therein in preparation for the
conference.

(e) Final prehearing conference. As
close to the commencement of the evi-
dentiary hearing as practicable, the
Administrative Law Judge shall hold a
final prehearing conference, which
counsel shall attend in person, to sub-
mit any proposed stipulations as to
law, fact, or admissibility of evidence,
exchange exhibit and witness lists, and
designate testimony to be presented by
deposition. At this conference, the Ad-
ministrative Law Judge shall also re-
solve any outstanding evidentiary mat-
ters or pending motions (except mo-
tions for summary decision) and estab-
lish a final schedule for the evidentiary
hearing.

(f) Additional prehearing conferences
and orders. The Administrative Law
Judge shall hold additional prehearing
and status conferences or enter addi-
tional orders as may be needed to en-
sure the orderly and expeditious dis-
position of a proceeding. Such con-
ferences shall be held in person to the
extent practicable.

(g) Public access and reporting. Pre-
hearing conferences shall be public un-
less the Administrative Law Judge de-
termines in his or her discretion that
the conference (or any part thereof)
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shall be closed to the public. The Ad-
ministrative Law Judge shall have dis-
cretion to determine whether a pre-
hearing conference shall be steno-
graphically reported.

[50 FR 41487, Oct. 11, 1985, as amended at 61
FR 50646, Sept. 26, 1996]

§ 3.22 Motions.
(a) Presentation and disposition. Dur-

ing the time a proceeding is before an
Administrative Law Judge, all motions
therein, except those filed under § 3.26,
§ 3.42(g), or § 4.17, shall be addressed to
and ruled upon, if within his or her au-
thority, by the Administrative Law
Judge. The Administrative Law Judge
shall certify to the Commission any
motion upon which he or she has no au-
thority to rule, accompanied by any
recommendation that he or she may
deem appropriate. Such recommenda-
tion may contain a proposed disposi-
tion of the motion or other relevant
comments. The Commission may order
the ALJ to submit a recommendation
or an amplification thereof. Rulings or
recommendations containing informa-
tion granted in camera status pursuant
to § 3.45 shall be filed in accordance
with § 3.45(f). All written motions shall
be filed with the Secretary of the Com-
mission, and all motions addressed to
the Commission shall be in writing.
The moving party shall also provide a
copy of its motion to the Administra-
tive Law Judge at the time the motion
is filed with the Secretary.

(b) Content. All written motions shall
state the particular order, ruling, or
action desired and the grounds there-
for. If a party includes in a motion in-
formation that has been granted in
camera status pursuant to § 3.45(b), the
party shall file two versions of the mo-
tion in accordance with the procedures
set forth in § 3.45(e). The time period
specified by § 3.22(c) within which an
opposing party may file an answer will
begin to run upon service on that op-
posing party of the in camera version of
a motion.

(c) Answers. Within ten (10) days after
service of any written motion, or with-
in such longer or shorter time as may
be designated by the Administrative
Law Judge or the Commission, the op-
posing party shall answer or shall be
deemed to have consented to the grant-

ing of the relief asked for in the mo-
tion. If an opposing party includes in
an answer information that has been
granted in camera status pursuant to
§ 3.45(b), the opposing party shall file
two versions of the answer in accord-
ance with the procedures set forth in
§ 3.45(e). The moving party shall have
no right to reply, except as permitted
by the Administrative Law Judge or
the Commission.

(d) Motions for extensions. The Admin-
istrative Law Judge or the Commission
may waive the requirements of this
section as to motions for extensions of
time; however, the Administrative Law
Judge shall have no authority to rule
on ex parte motions for extensions of
time.

(e) Rulings on motions for dismissal.
When a motion to dismiss a complaint
or for other relief is granted with the
result that the proceeding before the
Administrative Law Judge is termi-
nated, the Administrative Law Judge
shall file an initial decision in accord-
ance with the provisions of § 3.51. If
such a motion is granted as to all
charges of the complaint in regard to
some, but not all, of the respondents,
or is granted as to any part of the
charges in regard to any or all of the
respondents, the Administrative Law
Judge shall enter his ruling on the
record, in accordance with the proce-
dures set forth in paragraph (a) of this
section, and take it into account in his
initial decision. When a motion to dis-
miss is made at the close of the evi-
dence offered in support of the com-
plaint based upon an alleged failure to
establish a prima facie case, the Admin-
istrative Law Judge may defer ruling
thereon until immediately after all
evidence has been received and the
hearing record is closed.

(f) Statement. Each motion to quash
filed pursuant to § 3.34(c), each motion
to compel or determine sufficiency pur-
suant to § 3.38(a), each motion for sanc-
tions pursuant to § 3.38(b), and each
motion for enforcement pursuant to
§ 3.38(c) shall be accompanied by a
signed statement representing that
counsel for the moving party has con-
ferred with opposing counsel in an ef-
fort in good faith to resolve by agree-
ment the issues raised by the motion
and has been unable to reach such an
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agreement. If some of the matters in
controversy have been resolved by
agreement, the statement shall specify
the matters so resolved and the mat-
ters remaining unresolved. The state-
ment shall recite the date, time, and
place of each such conference between
counsel, and the names of all parties
participating in each such conference.
Unless otherwise ordered by the Ad-
ministrative Law Judge, the statement
required by this rule must be filed only
with the first motion concerning com-
pliance with the discovery demand at
issue.

[32 FR 8449, June 13, 1967, as amended at 50
FR 42672, Oct. 22, 1985; 52 FR 22293, June 11,
1987; 60 FR 39641, Aug. 3, 1995; 61 FR 50647,
Sept. 26, 1996]

§ 3.23 Interlocutory appeals.
(a) Appeals without a determination by

the Administrative Law Judge. The Com-
mission may, in its discretion, enter-
tain interlocutory appeals where a rul-
ing of the Administrative Law Judge:

(1) Requires the disclosure of records
of the Commission or another govern-
mental agency or the appearance of an
official or employee of the Commission
or another governmental agency pursu-
ant to § 3.36, if such appeal is based
solely on a claim of privilege: Provided,
that The Administrative Law Judge
shall stay until further order of the
Commission the effectiveness of any
ruling, whether or not appeal is sought,
that requires the disclosure of nonpub-
lic Commission minutes, Commissioner
circulations, or similar documents pre-
pared by the Commission, individual
Commissioner, or the Office of the Gen-
eral Counsel;

(2) Suspends an attorney from par-
ticipation in a particular proceeding
pursuant to § 3.42(d); or

(3) Grants or denies an application
for intervention pursuant to the provi-
sions of § 3.14.
Appeal from such rulings may be
sought by filing with the Commission
an application for review, not to exceed
fifteen (15) pages exclusive of those at-
tachments required below, within five
(5) days after notice of the Administra-
tive Law Judge’s ruling. Answer there-
to may be filed within five (5) days
after service of the application for re-
view. The application for review should

specify the person or party taking the
appeal; should attach the ruling or part
thereof from which appeal is being
taken and any other portions of the
record on which the moving party re-
lies; and should specify under which
provisions hereof review is being
sought. The Commission upon its own
motion may enter an order staying the
return date of an order issued by the
Administrative Law Judge pursuant to
§ 3.36 or placing the matter on the Com-
mission’s docket for review. Any order
placing the matter on the Commis-
sion’s docket for review will set forth
the scope of the review and the issues
which will be considered and will make
provision for the filing of briefs if
deemed appropriate by the Commis-
sion.

(b) Appeals upon a determination by
the Administrative Law Judge. Except as
provided in paragraph (a) of this sec-
tion, applications for review of a ruling
by the Administrative Law Judge may
be allowed only upon request made to
the Administrative Law Judge and a
determination by the Administrative
Law Judge in writing, with justifica-
tion in support thereof, that the ruling
involves a controlling question of law
or policy as to which there is substan-
tial ground for difference of opinion
and that an immediate appeal from the
ruling may materially advance the ul-
timate termination of the litigation or
subsequent review will be an inad-
equate remedy. Applications for review
in writing may be filed, not to exceed
fifteen (15) pages exclusive of those at-
tachments required below, within five
(5) days after notice of the Administra-
tive Law Judge’s determination. Addi-
tionally, the moving party is required
to attach the ruling or part thereof
from which appeal is being taken and
any other portions of the record on
which the moving party is relying. An-
swer thereto may be filed within five
(5) days after service of the application
for review. The Commission may there-
upon, in its discretion, permit an ap-
peal. Commission review, if permitted,
will be confined to the application for
review and answer thereto, without
oral argument or further briefs, unless
otherwise ordered by the Commission.

(c) Proceedings not stayed. Application
for review and appeal hereunder shall
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not stay proceedings before the Admin-
istrative Law Judge unless the Judge
or the Commission shall so order.

[37 FR 5608, Mar. 17, 1972, as amended at 42
FR 31591, June 22, 1977; 42 FR 33025, June 29,
1977; 43 FR 56902 Dec. 5, 1978; 50 FR 53305, Dec.
31, 1985]

§ 3.24 Summary decisions.
(a) Procedure. (1) Any party to an ad-

judicatory proceeding may move, with
or without supporting affidavits, for a
summary decision in the party’s favor
upon all or any part of the issues being
adjudicated. The motion shall be ac-
companied by a separate and concise
statement of the material facts as to
which the moving party contends there
is not genuine issue. Counsel in support
of the complaint may so move at any
time after twenty (20) days following
issuance of the complaint and any
party respondent may so move at any
time after issuance of the complaint.
Any such motion by any party, how-
ever, shall be filed in accordance with
the scheduling order issued pursuant to
§ 3.21, but in any case at least twenty
(20) days before the date fixed for the
adjudicatory hearing.

(2) Any other party may, within ten
(10) days after service of the motion,
file opposing affidavits. The opposing
party shall include a separate and con-
cise statement of those material facts
as to which the opposing party con-
tends there exists a genuine issue for
trial, as provided in § 3.24(a)(3). The Ad-
ministrative Law Judge may, in his
discretion, set the matter for oral ar-
gument and call for the submission of
briefs or memoranda. If a party in-
cludes in any such brief or memoran-
dum information that has been granted
in camera status pursuant to § 3.45(b),
the party shall file two versions of the
document in accordance with the pro-
cedures set forth in § 3.45(e). The deci-
sion sought by the moving party shall
be rendered within thirty (30) days if
the pleadings and any depositions, an-
swers to interrogatories, admissions on
file, and affidavits show that there is
no genuine issue as to any material
fact and that the moving party is enti-
tled to such decision as a matter of
law. Any such decision shall constitute
the initial decision of the Administra-
tive Law Judge and shall accord with

the procedures set forth in § 3.51(c). A
summary decision, interlocutory in
character and in compliance with the
procedures set forth in § 3.51(c), may be
rendered on the issue of liability alone
although there is a genuine issue as to
the nature and extent of relief.

(3) Affidavits shall set forth such
facts as would be admissible in evi-
dence and shall show affirmatively
that the affiant is competent to testify
to the matters stated therein. The Ad-
ministrative Law Judge may permit af-
fidavits to be supplemented or opposed
by depositions, answers to interrog-
atories, or further affidavits. When a
motion for summary decision is made
and supported as provided in this rule,
a party opposing the motion may not
rest upon the mere allegations or deni-
als of his pleading; his response, by af-
fidavits or as otherwise provided in
this rule, must set forth specific facts
showing that there is a genuine issue of
fact for trial. If no such response is
filed, summary decision, if appropriate,
shall be rendered.

(4) Should it appear from the affida-
vits of a party opposing the motion
that he cannot, for reasons stated,
present by affidavit facts essential to
justify his opposition, the Administra-
tive Law Judge may refuse the applica-
tion for summary decision or may
order a continuance to permit affida-
vits to be obtained or depositions to be
taken or discovery to be had or make
such other order as is appropriate and
a determination to that effect shall be
made a matter of record.

(5) If on motion under this rule a
summary decision is not rendered upon
the whole case or for all the relief
asked and a trial is necessary, the Ad-
ministrative Law Judge shall make an
order specifying the facts that appear
without substantial controversy and
directing further proceedings in the ac-
tion. The facts so specified shall be
deemed established.

(b) Affidavits filed in bad faith. (1)
Should it appear to the satisfaction of
the Administrative Law Judge at any
time that any of the affidavits pre-
sented pursuant to this rule are pre-
sented in bad faith, or solely for the
purpose of delay, or are patently frivo-
lous, the Administrative Law Judge
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shall enter a determination to that ef-
fect upon the record.

(2) If upon consideration of all rel-
evant facts attending the submission of
any affidavit covered by paragraph
(b)(1) of this section, the Administra-
tive Law Judge concludes that action
by him to suspend or remove an attor-
ney from the case is warranted, he
shall take action as specified in
§ 3.42(d). If the Administrative Law
Judge concludes, upon consideration of
all the relevant facts attending the
submission of any affidavit covered by
paragraph (b)(1) of this section, that
the matter should be certified to the
Commission for consideration of dis-
ciplinary action against an attorney,
including reprimand, suspension or dis-
barment, the examiner shall certify the
matter, with his findings and rec-
ommendations, to the Commission for
its consideration of disciplinary action
in the manner provided by the Commis-
sion’s rules.

[35 FR 5007, Mar. 24, 1970, as amended at 50
FR 53305, Dec. 31, 1985; 52 FR 22293, June 11,
1987; 61 FR 50647, Sept. 26, 1996]

§ 3.25 Consent agreement settlements.
(a) The Administrative Law Judge

may, in his discretion and without sus-
pension of prehearing procedures, hold
conferences for the purpose of super-
vising negotiations for the settlement
of the case, in whole or in part, by way
of consent agreement.

(b) A proposal to settle a matter in
adjudication by consent agreement
shall be submitted by way of a motion
to withdraw the matter from adjudica-
tion for the purpose of considering the
proposed consent agreement. Such mo-
tion shall be filed with the Secretary of
the Commission, as provided in § 4.2.
Any such motion shall be accompanied
by a proposed consent agreement con-
taining a proposed order executed by
one or more respondents and conform-
ing to the requirements of § 2.32; the
proposed consent agreement itself,
however, shall not be placed on the
public record unless and until it is ac-
cepted by the Commission as provided
herein. If the proposed consent agree-
ment affects only some of the respond-
ents or resolves only some of the
charges in adjudication, the motion re-
quired by this subsection shall so state

and shall specify the portions of the
matter that the proposal would re-
solve.

(c) If the proposed consent agreement
accompanying the motion has also
been executed by complaint counsel,
including the appropriate Bureau Di-
rector, the Secretary shall issue an
order withdrawing from adjudication
those portions of the matter that the
proposal would resolve and all proceed-
ings before the Administrative Law
Judge shall be stayed with respect to
such portions, pending a determination
by the Commission pursuant to para-
graph (f) of this section.

(d) If the proposed consent agreement
accompanying the motion has not been
executed by complaint counsel, the Ad-
ministrative Law Judge may certify
the motion and agreement to the Com-
mission together with his recommenda-
tion if he determines, in writing, that
there is a likelihood of settlement. The
filing of a motion under this subsection
and certification thereof to the Com-
mission shall not stay proceedings be-
fore the Administrative Law Judge un-
less the Administrative Law Judge or
the Commission shall so order. Upon
certification of a motion pursuant to
this subsection, the Commission may,
if it is satisfied that there is a likeli-
hood of settlement, issue an order
withdrawing from adjudication those
portions of the matter that the pro-
posal would resolve, for the purpose of
considering the proposed consent
agreement.

(e) The Commission will treat those
portions of a matter withdrawn from
adjudication pursuant to paragraph (c)
or (d) of this section as being in a non-
adjudicative status. Portions not so
withdrawn shall remain in an adjudica-
tive status.

(f) After the matter has been with-
drawn from adjudication, in whole or
in part, the Commission may:

(1) Accept the proposed consent
agreement,

(2) Reject it and return to adjudica-
tion for further proceedings any por-
tion of the matter previously with-
drawn from adjudication, or

(3) Take such other action as it may
deem appropriate.
If a proposed consent agreement is ac-
cepted, the Commission will place it on
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the public record, together with any
initial report of compliance submitted
pursuant to § 2.33, and at the same
time, will make available an expla-
nation of the provisions of the order
and the relief to be obtained thereby,
and any other information which it
deems helpful in assisting interested
persons to understand the terms of the
order. The Commission will publish the
explanation in the FEDERAL REGISTER.
For a period of sixty (60) days after
placement of the order on the public
record and issuance of the statement,
the Commission will receive and con-
sider any comments concerning the
order that may be filed by any inter-
ested person. Thereafter, the Commis-
sion may either withdraw its accept-
ance of the agreement and so notify
the parties, in which event it will re-
turn the affected portions of the mat-
ter to adjudication for further proceed-
ings or take such other action as it
may consider appropriate, or issue and
serve its decision.

(g) This rule will not preclude the
settlement of the case by regular adju-
dicatory process through the filing of
an admission answer or submission of
the case to the Administrative Law
Judge on a stipulation of facts and an
agreed order.

[40 FR 15236, Apr. 4, 1975, as amended at 42
FR 39659, Aug. 5, 1977; 43 FR 51758, Nov. 7,
1978; 50 FR 53305, Dec. 31, 1985; 54 FR 18885,
May 3, 1989; 61 FR 50431, Sept. 26, 1996; 61 FR
50647, Sept. 26, 1996]

§ 3.26 Motions following denial of pre-
liminary injunctive relief.

(a) This section sets forth two proce-
dures by which respondents may obtain
consideration of whether continuation
of an adjudicative proceeding is in the
public interest after a court has denied
preliminary injunctive relief in a sepa-
rate proceeding brought, under section
13(b) of the Federal Trade Commission
Act, 15 U.S.C. 53(b), in aid of the adju-
dication.

(b) A motion under this section shall
be addressed to the Commission and
filed with the Secretary of the Com-
mission. Such a motion must be filed
within fourteen (14) days after:

(1) A district court has denied pre-
liminary injunctive relief, all oppor-
tunity has passed for the Commission

to seek reconsideration of the denial or
to appeal it, and the Commission has
neither sought reconsideration of the
denial nor appealed it; or

(2) A court of appeals has denied pre-
liminary injunctive relief.

(c) Withdrawal from adjudication. If a
court has denied preliminary injunc-
tive relief to the Commission in a sec-
tion 13(b) proceeding brought in aid of
an adjudicative proceeding, respond-
ents may move that the adjudicative
proceeding be withdrawn from adju-
dication in order to consider whether
or not the public interest warrants fur-
ther litigation. Such a motion shall be
filed by all of the respondents in the
adjudicative proceeding. The Secretary
shall issue an order withdrawing the
matter from adjudication two days
after such a motion is filed, except
that, if complaint counsel have ob-
jected that the conditions of paragraph
(b) of this section have not been met,
the Commission shall determine
whether to withdraw the matter from
adjudication.

(d) Consideration on the record. (1) In
lieu of a motion to withdraw a matter
from adjudication under paragraph (c)
of this section, any respondent or re-
spondents may file a motion under this
paragraph to dismiss the administra-
tive complaint on the basis that the
public interest does not warrant fur-
ther litigation after a court has denied
preliminary injunctive relief to the
Commission. Motions filed under this
paragraph shall incorporate or be ac-
companied by a supporting brief or
memorandum.

(2) Stay. A motion under this para-
graph will stay all proceedings before
the Administrative Law Judge until
such time as the Commission directs
otherwise.

(3) Answer. Within fourteen (14) days
after service of a motion filed under
this paragraph, complaint counsel may
file an answer.

(4) Form. Motions (including any sup-
porting briefs and memoranda) and an-
swers under this paragraph shall not
exceed 30 pages if printed, or 45 pages if
typewritten, and shall comply with the
requirements of § 3.52(e).

(5) In camera materials. If any filing
includes materials that are subject to
confidentiality protections pursuant to
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an order entered in either the proceed-
ing under section 13(b) or in the pro-
ceeding under this part, such materials
shall be treated as In camera materials
for purposes of this paragraph and the
party shall file two versions of the doc-
ument in accordance with the proce-
dures set forth in § 3.45(e). The time
within which complaint counsel may
file an answer under this paragraph
will begin to run upon service of the in
camera version of the motion (including
any supporting briefs and memoranda).

[60 FR 39641, Aug. 3, 1995]

Subpart D—Discovery;
Compulsory Process

§ 3.31 General provisions.
(a) Discovery methods. Parties may ob-

tain discovery by one or more of the
following methods: Depositions upon
oral examination or written questions;
written interrogatories; production of
documents or things for inspection and
other purposes; and requests for admis-
sion. Unless the Administrative Law
Judge orders otherwise, the frequency
or sequence of these methods is not
limited. The parties shall, to the great-
est extent practicable, conduct discov-
ery simultaneously; the fact that a
party is conducting discovery shall not
operate to delay any other party’s dis-
covery.

(b) Initial disclosures. Complaint coun-
sel and respondent’s counsel shall,
within five (5) days of receipt of a re-
spondent’s answer to the complaint
and without awaiting a discovery re-
quest, provide to each other:

(1) The name, and, if known, the ad-
dress and telephone number of each in-
dividual likely to have discoverable in-
formation relevant to the allegations
of the Commission’s complaint, to the
proposed relief, or to the defenses of
the respondent, as set forth in
§ 3.31(c)(1);

(2) A copy of, or a description by cat-
egory and location of, all documents,
data compilations, and tangible things
in the possession, custody, or control
of the Commission or respondent(s)
that are relevant to the allegations of
the Commission’s complaint, to the
proposed relief, or to the defenses of
the respondent, as set forth in

§ 3.31(c)(1); unless such information or
materials are privileged as defined in
§ 3.31(c)(2), pertain to hearing prepara-
tion as defined in § 3.31(c)(3), pertain to
experts as defined in § 3.31(c)(4), or are
obtainable from some other source that
is more convenient, less burdensome,
or less expensive. A party shall make
its disclosures based on the informa-
tion then reasonably available to it
and is not excused from making its dis-
closures because it has not fully com-
pleted its investigation.

(c) Scope of discovery. Unless other-
wise limited by order of the Adminis-
trative Law Judge or the Commission
in accordance with these rules, the
scope of discovery is as follows:

(1) In general; limitations. Parties may
obtain discovery to the extent that it
may be reasonably expected to yield
information relevant to the allegations
of the complaint, to the proposed re-
lief, or to the defenses of any respond-
ent. Such information may include the
existence, description, nature, custody,
condition and location of any books,
documents, or other tangible things
and the identity and location of per-
sons having any knowledge of any dis-
coverable matter. Information may not
be withheld from discovery on grounds
that the information will be inadmis-
sible at the hearing if the information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence. The frequency or extent of
use of the discovery methods otherwise
permitted under these rules shall be
limited by the Administrative Law
Judge if he determines that:

(i) The discover sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(ii) The party seeking discovery has
had ample opportunity by discovery in
the action to obtain the information
sought; or

(iii) The burden and expense of the
proposed discovery outweigh its likely
benefit.

(2) Privilege. The Administrative Law
Judge may enter a protective order de-
nying or limiting discovery to preserve
the privilege of a witness, person, or
governmental agency as governed by
the Constitution, any applicable act of
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