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the Commission will direct such hear-
ings as it deems appropriate, including
hearings for the receipt of evidence by
it or by an Administrative Law Judge.
Unless otherwise ordered and insofar as
practicable, hearings before an Admin-
istrative Law Judge to receive evi-
dence shall be conducted in accordance
with subparts B, C, D, and E of part 3
of this chapter. Upon conclusion of
hearings before an Administrative Law
Judge, the record and the Administra-
tive Law Judge’s recommendations
shall be certified to the Commission
for final disposition of the matter.

(3) Termination of existing orders—(i)
Generally. Notwithstanding the fore-
going provisions of this rule, and ex-
cept as provided in paragraphs (b)(3)
(ii) and (iii) of this section, an order
issued by the Commission before Au-
gust 16, 1995, will be deemed, without
further notice or proceedings, to termi-
nate 20 years from the date on which
the order was first issued, or on Janu-
ary 2, 1996, whichever is later.

(ii) Exception. This paragraph applies
to the termination of an order issued
before August 16, 1995, where a com-
plaint alleging a violation of the order
was or is filed (with or without an ac-
companying consent decree) in federal
court by the United States or the Fed-
eral Trade Commission while the order
remains in force, either on or after Au-
gust 16, 1995, or within the 20 years pre-
ceding that date. If more than one
complaint was or is filed while the
order remains in force, the relevant
complaint for purposes of this para-
graph will be the latest filed com-
plaint. An order subject to this para-
graph will terminate 20 years from the
date on which a court complaint de-
scribed in this paragraph was or is
filed, except as provided in the follow-
ing sentence. If the complaint was or is
dismissed, or a federal court rules or
has ruled that the respondent did not
violate any provision of the order, and
the dismissal or ruling was or is not
appealed, or was or is upheld on appeal,
the order will terminate according to
paragraph (b)(3)(i) of this section as
though the complaint was never filed;
provided, however, that the order will
not terminate between the date that
such complaint is filed and the later of
the deadline for appealing such dismis-

sal or ruling and the date such dismis-
sal or ruling is upheld on appeal. The
filing of a complaint described in this
paragraph will not affect the duration
of any order provision that has expired,
or will expire, by its own terms. The
filing of a complaint described in this
paragraph also will not affect the dura-
tion of an order’s application to any re-
spondent that is not named in the com-
plaint.

(iii) Stay of Termination. Any party to
an order may seek to stay, in whole or
part, the termination of the order as to
that party pursuant to paragraph (b)(3)
(i) or (ii) of this section. Petitions for
such stays shall be filed in accordance
with the procedures set forth in § 2.51 of
these rules. Such petitions shall be
filed on or before the date on which the
order would be terminated pursuant to
paragraph (b)(3) (i) or (ii) of this sec-
tion. Pending the disposition of such a
petition, the order will be deemed to
remain in effect without interruption.

(iv) Orders not terminated. Nothing in
§ 3.72(b)(3) is intended to apply to in
camera orders or other procedural or in-
terlocutory rulings by an Administra-
tive Law Judge or the Commission.

[32 FR 8449, June 13, 1967, as amended at 44
FR 40637, July 12, 1979; 45 FR 21623, Apr. 2,
1980; 60 FR 58515, Nov. 28, 1995]

Subpart I—Recovery of Awards
Under the Equal Access to
Justice Act in Commission
Proceedings

AUTHORITY: Sec. (a)(1), Pub. L. 96–481, 94
Stat. 2325 (5 U.S.C. 504(c)(1) and 5 U.S.C.
553(b)).

§ 3.81 General provisions.
(a) Purpose of these rules. The Equal

Access to Justice Act, 5 U.S.C. 504
(called ‘‘the Act’’ in this subpart), pro-
vides for the award of attorney fees and
other expenses to eligible individuals
and entities who are parties to adju-
dicative proceedings under part 3 of
this title. An eligible party may re-
ceive an award when it prevails in the
adjudicative proceeding, unless the
Commission’s position in the proceed-
ing was substantially justified or spe-
cial circumstances make an award un-
just. Whether or not the position of the
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agency was substantially justified shall
be determined on the basis of the ad-
ministrative record as a whole that is
made in the adversary proceeding for
which fees and other expenses are
sought. The rules in this subpart de-
scribe the parties eligible for awards,
how to apply for awards, and the proce-
dures and standards that the Commis-
sion will use to make them.

(b) When the Act applies. The Act ap-
plies to any adjudicative proceeding
pending before the Commission at any
time after October 1, 1981. This in-
cludes proceedings begun before Octo-
ber 1, 1981, if final Commission action
has not been taken before that date.

(c) Proceedings covered. (1) The Act
applies to all adjudicative proceedings
under this part 3 of the rules of prac-
tice as defined in Rule 3.2, except hear-
ings relating to the promulgation,
amendment, or repeal of rules under
the Fair Packaging and Labeling Act.

(2) [Reserved]
(d) Eligibility of applicants. (1) To be

eligible for an award of attorney fees
and other expenses under the Act, the
applicant must be a party to the adju-
dicative proceeding in which it seeks
an award. The term party is defined in
5 U.S.C. 551(3). The applicant must
show that it meets all conditions of eli-
gibility set out in this subpart.

(2) The types of eligible applicants
are as follows:

(i) An individual with a net worth of
not more than $2 million;

(ii) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

(iii) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(iv) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and

(v) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of not more than $7 million and not
more than 500 employees.

(3) For the purpose of eligibility, the
new worth and number of employees of

an applicant shall be determined as of
the date the proceeding was initiated.

(4) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’’ rather than a ‘‘sole
owner of an unincorporated business’’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(5) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(6) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the Administrative Law Judge deter-
mines that such treatment would be
unjust and contrary to the purposes of
the Act in light of the actual relation-
ship between the affiliated entities. In
addition, the Administrative Law
Judge may determine that financial re-
lationships of the applicant other than
those described in this paragraph con-
stitute special circumstances that
would make an award unjust.

(7) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

(e) Standards for awards. (1) A prevail-
ing applicant may receive an award for
fees and expenses incurred in connec-
tion with an entire proceeding, or on a
substantive portion of the proceeding
that is sufficiently significant and dis-
crete to merit treatment as a separate
unit unless the position of the agency
over which the applicant has prevailed
was substantially justified. The burden
of proof that an award should not be
made to an eligible prevailing appli-
cant is on complaint counsel, which
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may avoid an award by showing that
its position had a reasonable basis in
law and fact.

(2) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

(f) Allowable fees and expenses. (1)
Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents and expert witnesses, even if the
services were made available without
charge or at a reduced rate to the ap-
plicant.

(2) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $75.00 per hour. No award to com-
pensate an expert witness may exceed
the highest rate at which the Commis-
sion paid expert witnesses for similiar
services at the time the fees were in-
curred. The appropriate rate may be
obtained from the Office of the Execu-
tive Director. However, an award may
also include the reasonable expenses of
the attorney, agent, or witness as a
separate item, if the attorney, agent or
witness ordinarily charges clients sepa-
rately for such expenses.

(3) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the Administrative
Law Judge shall consider the following:

(i) If the attorney, agent or witness is
in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(ii) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(iii) The time actually spent in the
representation of the applicant;

(iv) The time reasonably spent in
light of the difficulty or complexity of
the issues in the proceeding; and

(v) Such other factors as may bear on
the value of the services provided.

(4) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or

other matter was necessary for prepa-
ration of the applicant’s case.

(g) Rulemaking on maximum rates for
attorney fees. If warranted by an in-
crease in the cost of living or by spe-
cial circumstances (such as limited
availability of attorneys qualified to
handle certain types of proceedings),
this agency may, upon its own initia-
tive or on petition of any interested
person or group, adopt regulations pro-
viding that attorney fees may be
awarded at a rate higher than $75 per
hour in some or all of the types of pro-
ceedings covered by this part. Rule-
making under this provision will be in
accordance with Rules of Practice part
1, subpart C of this chapter.

[46 FR 48910, Oct. 5, 1981, as amended at 50 FR
53306, Dec. 31, 1985]

§ 3.82 Information required from ap-
plicants.

(a) Contents of application. An appli-
cation for an award of fees and ex-
penses under the Act shall contain the
following:

(1) Identity of the applicant and the
proceeding for which the award is
sought;

(2) A showing that the applicant has
prevailed;

(3) Identification of the Commission
position(s) that applicant alleges was
(were) not substantially justified;

(4) A brief description of the type and
purpose of the organization or business
(unless the applicant is an individual);

(5) A statement of how the applicant
meets the criteria of § 3.81(d);

(6) The amount of fees and expenses
sought;

(7) Any other matters the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made;

(8) A written verification under oath
or under penalty or perjury that the in-
formation provided is true and correct
accompanied by the signature of the
applicant or an authorized officer or
attorney.

(b) Net worth exhibit. (1) Each appli-
cant except a qualified tax-exempt or-
ganization or cooperative association
must provide with its application a de-
tailed exhibit showing the net worth of
the application and any affiliates (as
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defined in § 3.81(d)(6)) when the proceed-
ing was initiated. The exhibit may be
in any form convenient to the appli-
cant that provides full disclosure of the
applicant’s and its affiliates’ assets and
liabilities and is sufficient to deter-
mine whether the applicant qualifies
under the standards in this part. The
Administrative Law Judge may require
an applicant to file additional informa-
tion to determine its eligibility for an
award.

(2) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the Administrative Law
Judge in a sealed envelope labeled
‘‘Confidential Financial Information,’’
accompanied by a motion to withhold
the information from public disclosure.
The motion shall describe the informa-
tion sought to be withheld and explain,
in detail, why it falls within one or
more of the specific exemptions from
mandatory disclosure under the Free-
dom of Information Act, 5 U.S.C. 552(b)
(1) through (9), why public disclosure of
the information would adversely affect
the applicant, and why disclosure is
not required in the public interest. The
material in question shall be served on
complaint counsel but need not be
served on any other party to the pro-
ceeding. If the Administrative Law
Judge finds that the information
should not be withheld from disclosure,
it shall be placed in the public record
of the proceeding. Otherwise, any re-
quest to inspect or copy the exhibit
shall be disposed of in accordance with
Rule 4.11.

(c) Documentation of fees and expenses.
The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing the hours spent in
connection with the proceeding by each
individual, a description of the specific

services performed, the rate at which
each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
Administrative Law Judge may require
the applicant to provide vouchers, re-
ceipts, or other substantiation for any
expenses claimed.

(d) When an application may be filed.
(1) An application may be filed when-
ever the applicant has prevailed in the
entire proceeding or on a substantive
portion of the proceeding that is suffi-
ciently significant and discrete to
merit treatment as a separate unit, but
in no case later than 30 days after the
Commission’s final disposition of the
proceeding.

(2) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

(3) For purposes of this rule, final dis-
position means the later of:

(i) The date on which the initial deci-
sion of the Administrative Law Judge
becomes the decision of the Commis-
sion pursuant to § 3.51(a);

(ii) Issuance of an order disposing of
any petitions for reconsideration of the
Commission’s final order in the pro-
ceeding;

(iii) If no petition for reconsideration
is filed, the last date on which such pe-
tition could have been filed pursuant to
§ 3.55; or

(iv) Issuance of a final order or any
other final resolution of a proceeding,
such as a consent agreement, settle-
ment or voluntary dismissal, which is
not subject to a petition for reconsider-
ation.

[46 FR 48910, Oct. 5, 1981]

§ 3.83 Procedures for considering ap-
plicants.

(a) Filing and service of documents.
Any application for an award or other
pleading or document related to an ap-
plication shall be filed and served on
all parties as specified in §§ 4.2 and
4.4(b), except as provided in § 3.82(b)(2)
for confidential financial information.
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(b) Answer to application. (1) Within 30
days after service of an application,
complaint counsel may file an answer
to the application. Unless complaint
counsel requests an extension of time
for filing or files a statement of intent
to negotiate under paragraph (b)(2) of
this section, failure to file an answer
within the 30-day period may be treat-
ed as a consent to the award requested.

(2) If complaint counsel and the ap-
plicant believe that the issues in the
fee application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an ad-
ditional 30 days, and further extensions
may be granted by the Administrative
Law Judge upon request by complaint
counsel and the applicant.

(3) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of complaint counsel’s position. If
the answer is based on any alleged
facts not already in the record of the
proceeding, complaint counsel shall in-
clude with the answer either support-
ing affidavits or a request for further
proceedings under paragraph (f) of this
section.

(c) Reply. Within 15 days after service
of an answer, the applicant may file a
reply. If the reply is based on any al-
leged facts not already in the record of
the proceeding, the applicant shall in-
clude with the reply either supporting
affidavits or a request for further pro-
ceedings under paragraph (f) of this
section.

(d) Comments by other parties. Any
party to a proceeding other than the
applicant and complaint counsel may
file comments on an application within
30 days after it is served or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the Administrative Law
Judge determines that the public inter-
est requires such participation in order
to permit full exploration of matters
raised in the comments.

(e) Settlement. The applicant and com-
plaint counsel may agree on a proposed
settlement of the award before final ac-
tion on the application. A proposed
award settlement entered into in con-

nection with a consent agreement cov-
ering the underlying proceeding will be
considered in accordance with § 3.25.
The Commission may request findings
of fact or recommendations on the
award settlement from the Administra-
tive Law Judge. A proposed award set-
tlement entered into after the underly-
ing proceeding has been concluded will
be considered and may be approved or
disapproved by the Administrative Law
Judge subject to Commission review
under paragraph (h) of this section. If a
prevailing party and complaint counsel
agree on a proposed settlement of an
award before an application has been
filed, the application shall be filed with
the proposed settlement.

(f) Further proceedings. (1) Ordinarily,
the determination of an award will be
made on the basis of the written
record. However, on request of either
the applicant or complaint counsel, or
on his or her own initiative, the Ad-
ministrative Law Judge may order fur-
ther proceedings, such as an informal
conference, oral argument, additional
written submissions or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full
and fair resolution of the issues arising
from the application, and shall be con-
ducted as promptly as possible.

(2) A request that the Administrative
Law Judge order further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are nec-
essary to resolve the issues.

(g) Decision. The Administrative Law
Judge shall issue an initial decision on
the application within 30 days after
completion of proceedings on the appli-
cation. The decision shall include writ-
ten findings and conclusions on the ap-
plicant’s eligibility and status as a pre-
vailing party, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also in-
clude, if at issue, findings on whether
the agency’s position was substantially
justified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust.
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(h) Agency review. Either the appli-
cant or complaint counsel may seek re-
view of the initial decision on the fee
application, or the Commission may
decide to review the decision on its
own initiative, in accordance with
§ 3.53. If neither the applicant nor com-
plaint counsel seeks review and the
Commission does not take review on
its own initiative, the initial decision
on the application shall become a final
decision of the Commission 30 days
after it is issued. Whether to review a
decision is a matter within the discre-
tion of the Commission. If review is
taken, the Commission will issue a
final decision on the application or re-
mand the application to the Adminis-
trative Law Judge for further proceed-
ings.

(i) Judical review. Judicial review of
final Commission decisions on awards
may be sought as provided in 5 U.S.C.
503(c)(2).

(j) Payment of award. An applicant
seeking payment of an award shall sub-
mit to the Secretary of the Commis-
sion a copy of the Commission’s final
decision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. The
agency will pay the amount awarded to
the applicant within 60 days, unless ju-
dicial review of the award or of the un-
derlying decision of the adjudicative
proceeding has been sought by the ap-
plicant or any other party to the pro-
ceeding.

[46 FR 48910, Oct. 5, 1981, as amended at 50 FR
53306, Dec. 31, 1985]

PART 4—MISCELLANEOUS RULES

Sec.
4.1 Appearances.
4.2 Requirements as to form, and filing of

documents other than correspondence.
4.3 Time.
4.4 Service.
4.5 Fees.
4.6 Cooperation with other agencies.
4.7 Ex parte communications.
4.8 Costs for obtaining Commission records.
4.9 The public record.
4.10 Nonpublic material.
4.11 Disclosure requests.
4.12 Disposition of documents submitted to

the Commission.
4.13 Privacy Act rules.
4.14 Conduct of business.

4.15 Commission meetings.
4.16 Privilege against self-incrimination.
4.17 Disqualification of Commissioners.

AUTHORITY: Sec. 6, 38 Stat. 721; 15 U.S.C. 46.

§ 4.1 Appearances.

(a) Qualifications—(1) Attorneys. (i)
U.S.-admitted. Members of the bar of a
Federal court or of the highest court of
any State or Territory of the United
States are eligible to practice before
the Commission.

(ii) European Community (EC)-quali-
fied. Persons who are qualified to prac-
tice law in a Member State of the Eu-
ropean Community and authorized to
practice before The Commission of the
European Communities in accordance
with Regulation No. 99/63/EEC are eligi-
ble to practice before the Commission.

(iii) Any attorney desiring to appear
before the Commission or an Adminis-
trative Law Judge may be required to
show to the satisfaction of the Com-
mission or the Administrative Law
Judge his or her acceptability to act in
that capacity.

(2) Others. (i) Any individual or mem-
ber of a partnership involved in any
proceeding or investigation may ap-
pear on behalf or himself or of such
partnership upon adequate identifica-
tion. A corporation or association may
be represented by a bona fide officer
thereof upon a showing of adequate au-
thorization.

(ii) At the request of counsel rep-
resenting any party in an adjudicative
proceeding, the Administrative Law
Judge may permit an expert witness to
conduct all or a portion of the cross-ex-
amination of such witness.

(b) Restrictions as to former members
and employees. (1) Except as provided in
this section or otherwise specifically
authorized by the Commission, no
former member or employee of the
Commission shall appear as attorney
or counsel or otherwise participate
through any form of professional con-
sultation or assistance:

(i) In any proceeding or investiga-
tion, formal or informal,

(A) If such proceeding or investiga-
tion was itself pending in the Commis-
sion while the former member or em-
ployee served with the Commission;
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