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§2.4 Investigational policy.

The Commission encourages Vol-
untary cooperation in its investiga-
tions. Where the public interest re-
quires, however, the Commission may,
in any matter under investigation
adopt a resolution authorizing the use
of any or all of the compulsory proc-
esses provided for by law.

[45 FR 36341, May 29, 1980]

§2.5 By whom conducted.

Inquiries and investigations are con-
ducted under the various statutes ad-
ministered by the Commission by Com-
mission representatives designated and
duly authorized for the purpose. Such
representatives are ‘‘examiners’ or
“Commission investigators’ within the
meaning of the Federal Trade Commis-
sion Act and are authorized to exercise
and perform the duties of their office in
accordance with the laws of the United
States and the regulations of the Com-
mission. Included among such duties is
the administration of oaths and affir-
mations in any matter under investiga-
tion by the Commission.

[45 FR 36341, May 29, 1980]

§2.6 Notification of purpose.

Any person under investigation com-
pelled or requested to furnish informa-
tion or documentary evidence shall be
advised of the purpose and scope of the
investigation and of the nature of the
conduct constituting the alleged viola-
tion which is under investigation and
the provisions of law applicable to such
violation.

[46 FR 26290, May 12, 1981; 46 FR 27634, May
21, 1981]

§2.7 Compulsory process in investiga-
tions.

(a) In general. The Commission or any
member thereof may, pursuant to a
Commission resolution, issue a sub-
poena or a civil investigative demand
directing the person named therein to
appear before a designated representa-
tive at a designated time and place to
testify or to produce documentary evi-
dence, or both, or, in the case of a civil
investigative demand, to provide a
written report or answers to questions
relating to any matter under investiga-
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tion by the Commission. Material for
which a civil investigative demand has
been issued shall be made available for
inspection and copying at the principal
place of business of the person or at
such other place or in such other man-
ner as the person and the custodian
designated pursuant to §2.16 agree.

(b) Civil investigative demands. Civil
investigative demands shall be the only
form of compulsory process issued in
investigations with respect to unfair or
deceptive acts or practices within the
meaning of FTC Act section 5(a)(1).

(1) Civil investigative demands for
the production of documentary mate-
rial shall describe each class of mate-
rial to be produced with such definite-
ness and certainty as to permit such
material to be fairly identified, pre-
scribe a return date or dates which will
provide a reasonable period of time
within which the material so demanded
may be assembled and made available
for inspection and copying or reproduc-
tion, and identify the custodian to
whom such material shall be made
available. Production of documentary
material in response to a civil inves-
tigative demand shall be made in ac-
cordance with the procedures pre-
scribed by section 20(c)(11) of the Fed-
eral Trade Commission Act.

(2) Civil investigative demands for
tangible things will describe each class
of tangible things to be produced with
such definiteness and certainty as to
permit such things to be fairly identi-
fied, prescribe a return date or dates
which will provide a reasonable period
of time within which the things so de-
manded may be assembled and submit-
ted, and identify the custodian to
whom such things shall be submitted.
Submission of tangible things in re-
sponse to a civil investigative demand
shall be made in accordance with the
procedures prescribed by section
20(c)(12) of the Federal Trade Commis-
sion Act.

(3) Civil investigative demands for
written reports or answers to questions
shall propound with definiteness and
certainty the reports to be produced or
the questions to be answered, prescribe
a date or dates at which time written
reports or answers to questions shall be
submitted, and identify the custodian
to whom such reports or answers shall
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be submitted. Response to a civil inves-
tigative demand for a written report or
answers to questions shall be made in
accordance with the procedures pre-
scribed by section 20(c)(13) of the Fed-
eral Trade Commission Act.

(4) Civil investigative demands for
the giving of oral testimony shall pre-
scribe a date, time, and place at which
oral testimony shall be commenced,
and identify a Commission investigator
who shall conduct the investigation
and the custodian to whom the tran-
script of such investigation shall be
submitted. Oral testimony in response
to a civil investigative demand shall be
taken in accordance with the proce-
dures prescribed by section 20(c)(14) of
the Federal Trade Commission Act.

(c) The Bureau Director, Deputy Di-
rectors and Assistant Directors of the
Bureaus of Competition and Econom-
ics, the Director, Deputy Directors and
Associate Directors of the Bureau of
Consumer Protection, Regional Direc-
tors, and Assistant Regional Directors,
are authorized to negotiate and ap-
prove the terms of satisfactory compli-
ance with subpoenas and civil inves-
tigative demands and, for good cause
shown, may extend the time prescribed
for compliance. Specifically, the sub-
poena power conferred by Section 329 of
the Energy Policy and Conservation
Act (42 U.S.C. 6299) is included within
this delegation.

(d) Petitions to limit or quash—(1) Gen-
eral. Any petition to limit or quash any
investigational subpoena or civil inves-
tigative demand shall be filed with the
Secretary of the Commission within
twenty (20) days after service of the
subpoena or civil investigative de-
mand, or, if the return date is less than
twenty (20) days after service, prior to
the return date. Such petition shall set
forth all assertions of privilege or
other factual and legal objections to
the subpoena or civil investigative de-
mand, including all appropriate argu-
ments, affidavits and other supporting
documentation.

(2) Statement. Each petition shall be
accompanied by a signed statement
representing that counsel for the peti-
tioner has conferred with counsel for
the Commission in an effort in good
faith to resolve by agreement the
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issues raised by the petition and has
been unable to reach such an agree-
ment. If some of the matters in con-
troversy have been resolved by agree-
ment, the statement shall specify the
matters so resolved and the matters re-
maining unresolved. The statement
shall recite the date, time, and place of
each such conference between counsel,
and the names of all parties participat-
ing in each such conference.

(3) Extensions of time. Bureau Direc-
tors, Deputy Directors, and Assistant
Directors in the Bureaus of Competi-
tion and Economics, the Bureau Direc-
tor, Deputy Directors and Associate
Directors in the Bureau of Consumer
Protection, Regional Directors and As-
sistant Regional Directors are dele-
gated, without power of redelegation,
the authority to rule upon requests for
extensions of time within which to file
such petitions.

(4) Disposition. A Commissioner, to be
designated by the Chairman, is dele-
gated, without power of redelegation,
the authority to rule upon petitions to
limit or quash an investigational sub-
poena or civil investigative demand,
but the designated Commissioner may,
in his or her sole discretion, refer a pe-
tition to the full Commission for deter-
mination.

(e) Stay of compliance period. The
timely filing of a petition to limit or
quash any investigational subpoena or
civil investigative demand shall stay
the time permitted for compliance
with the portion challenged. If the pe-
tition is denied in whole or in part, the
ruling will specify a new return date.

(f) Review. Any petitioner, within
three days after service of a ruling by
the designated Commissioner denying
all or a portion of the relief requested
in its petition, may file with the Sec-
retary of the Commission a request
that the full Commission review the
ruling. The timely filing of such a re-
quest shall not stay the return date
specified in the ruling, unless other-
wise specified by the Commission.

(g) Public disclosure. All petitions to
limit or quash investigational subpoe-
nas or civil investigative demands and
the responses thereto are part of the
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public records of the Commission, ex-
cept for information exempt from dis-
closure under §4.10(a) of this chapter.

[45 FR 36342, May 29, 1980, as amended at 46
FR 26290, May 12, 1981; 48 FR 41375, Sept. 15,
1983; 49 FR 6089, Feb. 17, 1984; 50 FR 42672,
Oct. 22, 1985; 60 FR 37747, July 21, 1995]
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(a) Investigational hearings, as dis-
tinguished from hearings in adjudica-
tive proceedings, may be conducted in
the course of any investigation under-
taken by the Commission, including
rulemaking proceedings under subpart
B of part 1 of this chapter, inquiries
initiated for the purpose of determin-
ing whether or not a respondent is
complying with an order of the Com-
mission or the manner in which decrees
in suits brought by the United States
under the antitrust laws are being car-
ried out, the development of facts in
cases referred by the courts to the
Commission as a master in chancery,
and investigations made under section
5 of the Export Trade Act.

(b) Investigational hearings shall be
conducted by any Commission member,
examiner, attorney, investigator, or
other person duly designated under the
FTC Act, for the purpose of hearing the
testimony of witnesses and receiving
documents and other data relating to
any subject under investigation. Such
hearings shall be stenographically re-
ported and a transcript thereof shall be
made a part of the record of the inves-
tigation.

() Unless otherwise ordered by the
Commission, investigational hearings
shall not be public. In investigational
hearings conducted pursuant to a civil
investigative demand for the giving of
oral testimony, the Commission inves-
tigators shall exclude from the hearing
room all other persons except the per-
son being examined, his counsel, the of-
ficer before whom the testimony is to
be taken, and the stenographer record-
ing such testimony. A copy of the tran-
script shall promptly be forwarded by
the Commission investigator to the
custodian designated in §2.16.

Investigational hearings.

[32 FR 8446, June 13, 1967, as amended at 45
FR 36342, May 29, 1980; 61 FR 50645, Sept. 26,
1996]
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§2.8A Withholding requested material.

(a) Any person withholding material
responsive to an investigational sub-
poena or civil investigative demand
issued pursuant to §2.7, an access order
issued pursuant to §2.11, an order to
file a report issued pursuant to §2.12, or
any other request for production of ma-
terial issued under this part, shall as-
sert a claim of privilege or any similar
claim not later than the date set for
the production of material. Such per-
son shall, if so directed in the sub-
poena, civil investigative demand or
other request for production, submit,
together with such claim, a schedule of
the items withheld which states indi-
vidually as to each such item the type,
specific subject matter, and date of the
item; the names, addresses, positions,
and organizations of all authors and re-
cipients of the item; and the specific
grounds for claiming that the item is
privileged.

(b) A person withholding material
solely for reasons described in §2.8A(a)
shall comply with the requirements of
that subsection in lieu of filing a mo-
tion to limit or quash compulsory proc-
ess.

(Sec. 5, 38 Stat. 719 as amended (15 U.S.C. 45))

[44 FR 54042, Sept. 18, 1979, as amended at 45
FR 36342, May 29, 1980]

§2.9 Rights of witnesses in investiga-
tions.

(a) Any person compelled to submit
data to the Commission or to testify in
an investigational hearing shall be en-
titled to retain a copy or, on payment
of lawfully prescribed costs, procure a
copy of any document submitted by
him and of his own testimony as steno-
graphically reported, except that in a
nonpublic hearing the witness may for
good cause be limited to inspection of
the official transcript of his testimony.
Where the investigational hearing has
been conducted pursuant to a civil in-
vestigative demand issued under sec-
tion 20 of the Federal Trade Commis-
sion Act, upon completion of tran-
scription of the testimony of the wit-
ness, the witness shall be offered an op-
portunity to read the transcript of his
testimony. Any changes in form or sub-
stance which the witness desires to
make shall be entered and identified
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