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(h) Agency review. Either the appli-
cant or complaint counsel may seek re-
view of the initial decision on the fee
application, or the Commission may
decide to review the decision on its
own initiative, in accordance with
§ 3.53. If neither the applicant nor com-
plaint counsel seeks review and the
Commission does not take review on
its own initiative, the initial decision
on the application shall become a final
decision of the Commission 30 days
after it is issued. Whether to review a
decision is a matter within the discre-
tion of the Commission. If review is
taken, the Commission will issue a
final decision on the application or re-
mand the application to the Adminis-
trative Law Judge for further proceed-
ings.

(i) Judical review. Judicial review of
final Commission decisions on awards
may be sought as provided in 5 U.S.C.
503(c)(2).

(j) Payment of award. An applicant
seeking payment of an award shall sub-
mit to the Secretary of the Commis-
sion a copy of the Commission’s final
decision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. The
agency will pay the amount awarded to
the applicant within 60 days, unless ju-
dicial review of the award or of the un-
derlying decision of the adjudicative
proceeding has been sought by the ap-
plicant or any other party to the pro-
ceeding.

[46 FR 48910, Oct. 5, 1981, as amended at 50 FR
53306, Dec. 31, 1985]
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§ 4.1 Appearances.

(a) Qualifications—(1) Attorneys. (i)
U.S.-admitted. Members of the bar of a
Federal court or of the highest court of
any State or Territory of the United
States are eligible to practice before
the Commission.

(ii) European Community (EC)-quali-
fied. Persons who are qualified to prac-
tice law in a Member State of the Eu-
ropean Community and authorized to
practice before The Commission of the
European Communities in accordance
with Regulation No. 99/63/EEC are eligi-
ble to practice before the Commission.

(iii) Any attorney desiring to appear
before the Commission or an Adminis-
trative Law Judge may be required to
show to the satisfaction of the Com-
mission or the Administrative Law
Judge his or her acceptability to act in
that capacity.

(2) Others. (i) Any individual or mem-
ber of a partnership involved in any
proceeding or investigation may ap-
pear on behalf or himself or of such
partnership upon adequate identifica-
tion. A corporation or association may
be represented by a bona fide officer
thereof upon a showing of adequate au-
thorization.

(ii) At the request of counsel rep-
resenting any party in an adjudicative
proceeding, the Administrative Law
Judge may permit an expert witness to
conduct all or a portion of the cross-ex-
amination of such witness.

(b) Restrictions as to former members
and employees. (1) Except as provided in
this section or otherwise specifically
authorized by the Commission, no
former member or employee of the
Commission shall appear as attorney
or counsel or otherwise participate
through any form of professional con-
sultation or assistance:

(i) In any proceeding or investiga-
tion, formal or informal,

(A) If such proceeding or investiga-
tion was itself pending in the Commis-
sion while the former member or em-
ployee served with the Commission;
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(B) If an investigation from which
such proceeding or investigation di-
rectly resulted was pending during
such service; or

(C) If such former member or em-
ployee, during the course of his service
with the Commission, gained personal
knowledge of nonpublic documents or
information containing specific cri-
teria for the initiation of future inves-
tigations or cases pertaining to a prac-
tice involved in the proceeding or in-
vestigation, and if the participation by
the former member or employee would
occur within three (3) years of the ter-
mination of his service with the Com-
mission; or

(ii) In an investigation of compliance
with an order, submission of a request
to reopen an order, or a proceeding
with respect to reopening of an order,
if the former member or employee par-
ticipated personally and substantially
in the adjudicative proceeding or inves-
tigation that resulted in such order.

(2) In cases to which paragraph (b)(1)
of this section is applicable, a former
member or employee of the Commis-
sion may request authorization to ap-
pear or participate in a proceeding or
investigation by filing with the Sec-
retary of the Commission a written ap-
plication therefor, disclosing the fol-
lowing information, to the extent
known:

(i) The nature and extent of the
former member’s or employee’s partici-
pation in, knowledge of, and connec-
tion with the proceeding or investiga-
tion during his service with the Com-
mission;

(ii) In the case of applications filed
pursuant to paragraph (b)(1)(i)(B),
(b)(1)(ii), or (b)(1)(iii) of this section,
the nature and extent of the former
member’s or employee’s participation
in, knowledge of, and connection with
the predecessor investigation, adju-
dication or investigation, or rule-
making proceeding, respectively, dur-
ing his service with the Commission;

(iii) Whether documents or informa-
tion concerning the proceeding or in-
vestigation came to his attention and,
if so, the nature of such documents or
information;

(iv) Whether he was employed in the
same bureau, office, division, or other
administrative unit in which the pro-

ceeding or investigation is or has been
pending; (v) whether he worked di-
rectly or in close association with
Commission personnel assigned to the
proceeding or investigation; and

(vi) Whether during his service with
the commission he was engaged in any
matter concerning the individual, com-
pany, industry, or any member of the
industry involved in the proceeding or
investigation.

(3) The requested authorization will
not be given in any case:

(i) Where it appears that the former
member or employee during his service
with the Commission participated per-
sonally and substantially in the pro-
ceeding or investigation;

(ii) Where the application is filed
within two (2) years after termination
of the former member’s or employee’s
service with the Commission and it ap-
pears that within a period of one (1)
year prior to the termination of his
service the former member or em-
ployee was officially responsible for
the proceeding or investigation; or

(iii) Where documents or information
of the kind delineated in § 4.10(a) per-
taining to the proceeding or investiga-
tion for which authorization is sought
came to the attention of the former
member or employee or would be likely
to have come to his attention in the
course of his duties, unless the Com-
mission finds that the nature of the
documents or information is such that
no present advantage could thereby be
derived.

(4) Notwithstanding any other provi-
sion of this section, no former member
of the Commission and no former sen-
ior employee in a position designated
by the Office of Government Ethics
pursuant to 18 U.S.C. 207(d) shall, for a
period of one (1) year after termination
of the former member’s or employee’s
service in that position, appear as at-
torney or counsel or otherwise rep-
resent anyone (other than the United
States) in any formal or informal ap-
pearance before the Commission in any
proceeding or investigation or, with
the intent to influence, make any oral
or written communication on behalf of
anyone in any proceeding or investiga-
tion which is before the Commission or
in which the Commission has a direct
and substantial interest.
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(5) The General Counsel shall have
the authority (i) to determine whether,
under paragraph (b)(1) of this section, a
request for authorization to appear or
participate need be filed and (ii) to
grant any such request. In any case in
which the General Counsel proposes
that a request be denied, he shall refer
the request to the Commission for de-
termination, and in other unusual or
difficult cases he may, in his sole dis-
cretion, refer a request to the Commis-
sion for determination.

(6)(i) The General Counsel shall:
(A) Within three (3) working days of

receipt of an oral or written request for
a determination whether, under para-
graph (b)(1) of this section, a request
for authorization to appear or partici-
pate need be filed, render such deter-
mination and

(B) Within fifteen (15) working days
of the receipt of a request for author-
ization to appear or participate, either
grant such request or refer it to the
Commission.

(ii) The Commission shall, within fif-
teen (15) working days of the receipt of
a request referred by the General Coun-
sel pursuant to paragraph (b)(5) of this
section either grant or deny such re-
quest.

(iii)(A) The Commission or the Gen-
eral Counsel may, by written notice to
the requester, and for good cause, ex-
tend the time limit for a determination
by not more than fifteen (15) working
days.

(B) Any time limit specified in this
paragraph shall be tolled during such
time as may elapse between a request
by the Commission or General Counsel
to the former member or employee for
additional information and the receipt
of such information by the Commission
or General Counsel.

(7)(i) Paragraphs (b)(1), (b)(2), (b)(3)
and (b)(4) of this section shall not
apply to:

(A) Pro se filings of any kind;
(B) Submissions of requests or ap-

peals under the Freedom of Informa-
tion Act, Privacy Act, or Government
in the Sunshine Act;

(C) Testimony under oath;
(D) Submissions of statements re-

quired to be made under penalty of per-
jury;

(E) Submissions of statements based
on the former member’s or employee’s
own special knowledge in the particu-
lar area that is the subject of the state-
ment, provided that no compensation
is thereby received, other than that
regularly provided by law or by § 4.5 for
witnesses; and

(F) Appearances on behalf of the
United States.

(ii) Paragraphs (b)(1), (b)(2), and (b)(3)
shall not apply to:

(A) Submissions of comments on a
matter on which the Commission has
invited public comment; and

(B) Filings of premerger notification
forms or participation in subsequent
events concerning compliance or non-
compliance with section 7A of the
Clayton Act, 15 U.S.C. 18a, or any regu-
lations issued pursuant to that section.

(8)(i) In any case in which a former
member or employee of the Commis-
sion is prohibited under paragraph
(b)(3)(i) of this section from appearing
or participating in a Commission pro-
ceeding or investigation, no partner or
legal or business associate of such
former member or employee shall ap-
pear or participate in such proceeding
or investigation, except as provided in
this paragraph.

(ii) If a partner or legal or business
associate of a former member or em-
ployee of the Commission prohibited
under paragraph (b)(3)(i) of this section
from appearing or participating in a
Commission proceeding or investiga-
tion wishes to appear or participate in
such proceeding or investigation, he
shall file with the Secretary of the
Commission, not later than the time
such appearance or participation be-
gins, an affidavit attesting: (A) That
the former member or employee will
not participate in the proceeding or in-
vestigation in any way, directly or in-
directly; (B) that he will not share, di-
rectly or indirectly, in any fees in the
proceeding or investigation; (C) that
all persons who intend to appear or
participate are aware of the require-
ment that the former member or em-
ployee be screened from participating
in or discussing the proceeding or in-
vestigation, or the firm’s representa-
tion, and describing the procedures
being taken to screen the personally
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disqualified former member or em-
ployee; (D) that the client or clients
have been so informed; and (E) that the
matter was not brought to such part-
ner or legal or business associate
through the active solicitation of the
former member or employee.

(iii) Upon the filing of the affidavit,
such partner or legal or business asso-
ciate may begin such appearance or
participation, Provided, however, That
if the Commission finds (A) that the
screening measures being taken are un-
satisfactory or (B) that the matter was
brought to such partner or legal or
business associate through the active
solicitation of the former member or
employee, and so notifies such partner
or legal or business associate, such ap-
pearance or representation shall cease
immediately.

(9)(i) The restrictions and procedures
in this subsection are intended to apply
in lieu of restrictions and procedures as
may be adopted by the appropriate au-
thority in any state or jurisdiction, in-
sofar as such restrictions and proce-
dures apply to appearances or partici-
pation in Commission proceedings or
investigations: Provided, however, That
nothing in this section supersedes
other standards of ethical conduct re-
quired under paragraph (e) of this sec-
tion.

(ii) In the event that Commission ap-
proval is sought for an appearance or
participation by a former member or
employee in a proceeding in court or
before another agency, the General
Counsel shall have the authority to re-
spond to such a request, applying as
appropriate the standards of this para-
graph (b)(9)(ii).

(c) Public disclosure. All applications
requesting authorization to appear or
participate in a proceeding or inves-
tigation, and the Commission’s re-
sponses thereto, are part of the public
records of the Commission, except for
information exempt from disclosure
under § 4.10(a) of this chapter. Informa-
tion identifying the subject of a non-
public Commission investigation will
be redacted from all applications and
responses before they are placed on the
public record.

(d) Notice of appearance. Any attorney
desiring to appear before the Commis-
sion or an Administrative Law Judge

on behalf of a person or party shall file
with the Secretary of the Commission
a written notice of appearance, stating
the basis for eligibility under this sec-
tion and including the attorney’s juris-
diction of admission/qualification, at-
torney identification number, if appli-
cable, and a statement by the appear-
ing attorney attesting to his/her good
standing within the legal profession.
No other application shall be required
for admission to practice, and no reg-
ister of attorneys will be maintained.

(e) Standards of conduct; disbarment.
(1) All attorneys practicing before the
Commission shall conform to the
standards of ethical conduct required
by the bars of which the attorneys are
members.

(2) If for good cause shown, the Com-
mission shall be of the opinion that
any attorney is not conforming to such
standards, or that he has been other-
wise guilty of conduct warranting dis-
ciplinary action, the Commission may
issue an order requiring such attorney
to show cause why he should not be
suspended or disbarred from practice
before the Commission. The alleged of-
fender shall be granted due opportunity
to be heard in his own defense and may
be represented by counsel. Thereafter,
if warranted by the facts, the Commis-
sion may issue against the attorney an
order of reprimand, suspension, or dis-
barment.

[32 FR 8456, June 13, 1967, as amended at 40
FR 15235, Apr. 4, 1975; 41 FR 16453, Apr. 19,
1976; 46 FR 26295, May 12, 1981; 48 FR 44767,
Sept. 30, 1983; 50 FR 50781, Dec. 12, 1985; 50 FR
53306, Dec. 31, 1985; 56 FR 44139, Sept. 27, 1991;
58 FR 40737, July 30, 1993]

§ 4.2 Requirements as to form, and fil-
ing of documents other than cor-
respondence.

(a) Filing. (1) Except as otherwise pro-
vided, all documents submitted to the
Commission, including those addressed
to the Administrative Law Judge, shall
be filed with the Secretary of the Com-
mission; Provided, however, That in any
instance informal applications or re-
quests may be submitted directly to
the official in charge of any office of
the Commission or to the appropriate
Director, Deputy Director, Associate
Director in the Bureau of Consumer
Protection, or Assistant Director in
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