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prevent undue repetition and promote
the efficient presentation of evidence
or argument;

(2) Requiring (for the protection of
the members of the class, or otherwise
for the fair conduct of the action) that
notice be given, in such manner as the
Presiding Officer may direct, of any
step in the action, of the extent of the
proposed order, or of the opportunity
for members to inform the Presiding
Officer whether they consider the rep-
resentation to be fair and adequate, or
of the opportunity for class members
to intervene and present defenses;

(3) Requiring that the pleadings be
amended to eliminate allegations con-
cerning the representation of absent
persons; or

(4) Dealing with other procedural
matters.
The orders may be combined with a
prehearing order under § 1025.21 of these
rules and may be altered or amended as
may be necessary.

(g) Scope of final order. In any pro-
ceedings maintained as a class action,
any Decision and Order of the Presid-
ing Officer or the Commission under
§ 1025.51 or § 1025.55, as applicable,
whether or not favorable to the class,
shall include and describe those re-
spondents whom the Presiding Officer
or the Commission finds to be members
of the class.

(h) Notice of results. Upon the termi-
nation of any adjudication that has
been maintained as a class action, the
best notice practicable of the results of
the adjudication shall be given to all
members of the class in such manner as
the Presiding Officer or the Commis-
sion directs.

§ 1025.19 Joinder of proceedings.
Two or more matters which have

been scheduled for adjudicative pro-
ceedings and which involve similar
issues may be consolidated for the pur-
pose of hearing or Commission review.
A motion for consolidation may be
filed by any party to such proceedings
not later than thirty (30) days prior to
the hearing and served upon all parties
to all proceedings in which joinder is
contemplated. The motion may include
a request that the consolidated pro-
ceedings be maintained as a class ac-
tion in accordance with § 1025.18 of

these rules. The proceedings may be
consolidated to such extent and upon
such terms as may be proper. Such con-
solidation may also be ordered upon
the initiative of the Presiding Officer
or the Commission. Single representa-
tives may be designated by represented
parties, intervenors, and participants
with an identity of interests.

Subpart C—Prehearing Proce-
dures, Motions, Interlocutory
Appeals, Summary Judg-
ments, Settlements

§ 1025.21 Prehearing conferences.

(a) When held. Except when the pre-
siding officer determines that unusual
circumstances would render it imprac-
tical or valueless, a prehearing con-
ference shall be held in person or by
conference telephone call within fifty
(50) days after publication of the com-
plaint in the FEDERAL REGISTER and
upon ten (10) days’ notice to all parties
and participants. At the prehearing
conference any or all of the following
shall be considered:

(1) Petitions for leave to intervene;
(2) Motions, including motions for

consolidation of proceedings and for
certification of class actions;

(3) Identification, simplification and
clarification of the issues;

(4) Necessity or desirability of
amending the pleadings;

(5) Stipulations and admissions of
fact and of the content and authentic-
ity of documents;

(6) Oppositions to notices of deposi-
tions;

(7) Motions for protective orders to
limit or modify discovery;

(8) Issuance of subpoenas to compel
the appearance of witnesses and the
production of documents;

(9) Limitation of the number of wit-
nesses, particularly to avoid duplicate
expert witnesses;

(10) Matters of which official notice
should be taken and matters which
may be resolved by reliance upon the
laws administered by the Commission
or upon the Commission’s substantive
standards, regulations, and consumer
product safety rules;
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(11) Disclosure of the names of wit-
nesses and of documents or other phys-
ical exhibits which are intended to be
introduced into evidence;

(12) Consideration of offers of settle-
ment;

(13) Establishment of a schedule for
the exchange of final witness lists, pre-
pared testimony and documents, and
for the date, time and place of the
hearing, with due regard to the conven-
ience of the parties; and

(14) Such other matters as may aid in
the efficient presentation or disposi-
tion of the proceedings.

(b) Public notice. The Presiding Offi-
cer shall cause a notice of the first pre-
hearing conference, including a state-
ment of the issues, to be published in
the FEDERAL REGISTER at least ten (10)
days prior to the date scheduled for the
conference.

(c) Additional conferences. Additional
prehearing conferences may be con-
vened at the discretion of the Presiding
Officer, upon notice to the parties, any
participants, and to the public.

(d) Reporting. Prehearing conferences
shall be stenographically reported as
provided in § 1025.47 of these rules and
shall be open to the public, unless oth-
erwise ordered by the Presiding Officer
or the Commission.

(e) Prehearing orders. The Presiding
Officer shall issue a final prehearing
order in each case after the conclusion
of the final prehearing conference. The
final prehearing order should contain,
to the fullest extent possible at that
time, all information which is nec-
essary for controlling the course of the
hearing. The Presiding Officer may re-
quire the parties to submit a jointly
proposed final prehearing order, such
as in the format set forth in appendix
I.

§ 1025.22 Prehearing briefs.

Not later than ten (10) days prior to
the hearing, unless otherwise ordered
by the Presiding Officer, the parties
may simultaneously serve and file pre-
hearing briefs which should set forth:

(a) A statement of the facts expected
to be proved and of the anticipated
order of proof;

(b) A statement of the issues and the
legal arguments in support of the par-

ty’s contentions with respect to each
issue; and

(c) A table of authorities relied upon.

§ 1025.23 Motions.
(a) Presentation and disposition. Dur-

ing the time a matter in adjudication
is before the Presiding Officer, all mo-
tions, whether oral or written, except
those filed under § 1025.42(e), shall be
addressed to the Presiding Officer, who
shall rule upon them promptly, after
affording an opportunity for response.

(b) Written motions. All written mo-
tions shall state with particularity the
order, ruling, or action desired and the
reasons why the action should be
granted. Memoranda, affidavits, or
other documents supporting a motion
shall be served and filed with the mo-
tion. All motions shall contain a pro-
posed order setting forth the relief
sought. All written motions shall be
filed with the Secretary and served
upon all parties, and all motions ad-
dressed to the Commission shall be in
writing.

(c) Opposition to motions. Within ten
(10) days after service of any written
motion or petition or within such
longer or shorter time as may be des-
ignated by these Rules or by the Pre-
siding Officer or the Commission, any
party who opposes the granting of the
requested order, ruling or action may
file a written response to the motion.
Failure to respond to a written motion
may, in the discretion of the Presiding
Officer, be considered as consent to the
granting of the relief sought in the mo-
tion. Unless otherwise permitted by
the Presiding Officer or the Commis-
sion, there shall be no reply to the re-
sponse expressing opposition to the
motion.

(d) Rulings on motions for dismissal.
When a motion to dismiss a complaint
or a motion for other relief is granted,
with the result that the proceedings
before the Presiding Officer are termi-
nated, the Presiding Officer shall issue
an Initial Decision and Order in accord-
ance with the provisions of § 1025.51. If
such a motion is granted as to all
issues alleged in the complaint in re-
gard to some, but not all, respondents
or is granted as to any part of the alle-
gations in regard to any or all respond-
ents, the Presiding Officer shall enter
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an order on the record and consider the
remaining issues in the Initial Deci-
sion. The Presiding Officer may elect
to defer ruling on a motion to dismiss
until the close of the case.

§ 1025.24 Interlocutory appeals.
(a) General. Rulings of the Presiding

Officer may not be appealed to the
Commission prior to the Initial Deci-
sion, except as provided in this section.

(b) Exceptions. (1) Interlocutory ap-
peals to Commission. The Commission
may, in its discretion, consider inter-
locutory appeals where a ruling of the
Presiding Officer:

(i) Requires the production of records
claimed to be confidential;

(ii) Requires the testimony of a su-
pervisory official of the Commission
other than one especially knowledge-
able of the facts of the matter in adju-
dication;

(iii) Excludes an attorney from par-
ticipation in any proceedings pursuant
to § 1025.42(b);

(iv) Denies or unduly limits a peti-
tion for intervention pursuant to the
provisions of § 1025.17.

(2) Procedure for interlocutory ap-
peals. Within ten (10) days of issuance
of a ruling other than one ordering the
production of records claimed to be
confidential, any party may petition
the Commission to consider an inter-
locutory appeal of a ruling in the cat-
egories enumerated above. The petition
shall not exceed fifteen (15) pages. Any
other party may file a response to the
petition within ten (10) days of its serv-
ice except where the order appealed
from requires the production of records
claimed to be confidential. The re-
sponse shall not exceed fifteen (15)
pages. The Commission shall decide the
petition or may request such further
briefing or oral presentation as it
deems necessary.

(3) If the Presiding Officer orders the
production of records claimed to be
confidential a petition for interlocu-
tory appeal shall be filed within five (5)
days of the entry of the order. Any op-
position to the petition shall be filed
within five (5) days of service of the pe-
tition. The order of the Presiding Offi-
cer shall be automatically stayed until
five (5) days following the date of entry
of the order to allow an affected party

the opportunity to file a petition with
the Commission for an interlocutory
appeal pursuant to § 1025.24(b)(2). If an
affected party files a petition with the
Commission pursuant to § 1025.24(b)(2)
within the 5-day period, the stay of the
Presiding Officer’s order is automati-
cally extended until the Commission
decides the petition.

(4) Interlocutory appeals from all other
rulings—(i) Grounds. Interlocutory ap-
peals from all other rulings by the Pre-
siding Officer may proceed only upon
motion to the Presiding Officer and a
determination by the Presiding Officer
in writing that the ruling involves a
controlling question of law or policy as
to which there is substantial ground
for differences of opinion and that an
immediate appeal from the ruling may
materially advance the ultimate termi-
nation of the litigation, or that subse-
quent review will be an inadequate
remedy. The Presiding Officer’s certifi-
cation shall state the reasons for the
determination.

(ii) Form. If the Presiding Officer
makes the determination described in
paragraph (b)(4)(i) of this section, a pe-
tition for interlocutory appeal under
this subparagraph may be filed in ac-
cordance with paragraph (b)(2) of this
section.

(c) Proceedings not stayed. Except as
otherwise provided under this section,
a petition for interlocutory appeal
shall not stay the proceedings before
the Presiding Officer unless the Presid-
ing Officer or the Commission so or-
ders.

§ 1025.25 Summary decisions and or-
ders.

(a) Motion. Any party may file a mo-
tion, with a supporting memorandum,
for a Summary Decision and Order in
its favor upon all or any of the issues
in controversy. Complaint Counsel may
file such a motion at any time after
thirty (30) days following issuance of a
complaint, and any other party may
file a motion at any time after
issuance of a complaint. Any such mo-
tion by any party shall be filed at least
twenty (20) days before the date fixed
for the adjudicative hearing.

(b) Response to motion. Any other
party may, within twenty (20) days
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after service of the motion, file a re-
sponse with a supporting memoran-
dum.

(c) Grounds. A Summary Decision and
Order shall be granted if the pleadings
and any depositions, answers to inter-
rogatories, admissions, or affidavits
show that there is no genuine issue as
to any material fact and that the mov-
ing party is entitled to a Summary De-
cision and Order as a matter of law.

(d) Legal effect. A Summary Decision
and Order upon all the issues being ad-
judicated shall constitute the Initial
Decision of the Presiding Officer and
may be appealed to the Commission in
accordance with § 1025.53 of these rules.
A Summary Decision, interlocutory in
character, may be rendered on fewer
than all issues and may not be ap-
pealed prior to issuance of the Initial
Decision.

(e) Case not fully adjudicated on mo-
tion. A Summary Decision and order
that does not dispose of all issues shall
include a statement of those material
facts about which there is no substan-
tial controversy and of those material
facts that are actually and in good
faith controverted. The Summary
Order shall direct such further proceed-
ings as are appropriate.

§ 1025.26 Settlements.

(a) Availability. Any party shall have
the opportunity to submit an offer of
settlement to the Presiding Officer.

(b) Form. Offers of settlement shall be
filed in camera and the form of a con-
sent agreement and order, shall be
signed by the respondent or respond-
ent’s representative, and may be signed
by any other party. Each offer of set-
tlement shall be accompanied by a mo-
tion to transmit the proposed agree-
ment and order to the Commission.
The motion shall outline the sub-
stantive provisions of the agreement
and state reasons why it should be ac-
cepted by the Commission.

(c) Contents. The proposed consent
agreement and order which constitute
the offer of settlement shall contain
the following:

(1) An admission of all jurisdictional
facts;

(2) An express waiver of further pro-
cedural steps and of all rights to seek

judicial review or otherwise to contest
the validity of the Commission order;

(3) Provisions that the allegations of
the complaint are resolved by the con-
sent agreement and order;

(4) A description of the alleged haz-
ard, noncompliance, or violation;

(5) If appropriate, a listing of the acts
or practices from which the respondent
shall refrain; and

(6) If appropriate, a detailed state-
ment of the corrective action(s) which
the respondent shall undertake. In pro-
ceedings arising under Section 15 of the
Consumer Product Safety Act, 15
U.S.C. 2064, this statement shall con-
tain all the elements of a ‘‘Corrective
Action Plan,’’ as outlined in the Com-
mission’s Interpretation, Policy, and
Procedure for Substantial Product Haz-
ards, 16 CFR part 1115.

(d) Transmittal. The Presiding Officer
may transmit to the Commission for
decision all offers of settlement and ac-
companying memoranda that meet the
requirements enumerated in paragraph
(c) of this section. The Presiding Offi-
cer shall consider whether an offer of
settlement is clearly frivolous, duplica-
tive of offers previously made and re-
jected by the Commission or contrary
to establish Commission policy. The
Presiding Officer may, but need not,
recommend acceptance of offers. Any
party may object to the transmittal to
the Commission of a proposed consent
agreement by filing a response oppos-
ing the motion.

(e) Stay of proceedings. When an offer
of settlement has been agreed to by all
parties and has been transmitted to the
Commission, the proceedings shall be
stayed until the Commission has ruled
on the offer. When an offer of settle-
ment has been made and transmitted
to the Commission but has not been
agreed to by all parties, the proceed-
ings shall not be stayed pending Com-
mission decision on the offer, unless
otherwise ordered by the Presiding Of-
ficer or the Commission.

(f) Commission ruling. The Commis-
sion shall rule upon all transmitted of-
fers of settlement. If the Commission
accepts the offer, the Commission shall
issue an appropriate order, which shall
become effective upon issuance.

(g) Commission rejection. If the Com-
mission rejects an offer of settlement,
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the Secretary, in writing, shall give no-
tice of the Commission’s decision to
the parties and the Presiding Officer. If
the proceedings have been stayed, the
Presiding Officer shall promptly issue
an order notifying the parties of the re-
sumption of the proceedings, including
any modifications to the schedule re-
sulting from the stay of the proceed-
ings.

(h) Effect of rejected offer. Neither re-
jected offers of settlement, nor the fact
of the proposal of offers of settlement
are admissible in evidence.

Subpart D—Discovery,
Compulsory Process

§ 1025.31 General provisions governing
discovery.

(a) Applicability. The discovery rules
established in this subpart are applica-
ble to the discovery of information
among the parties in any proceedings.
Parties seeking information from per-
sons not parties may do so by subpoena
in accordance with § 1025.38 of these
rules.

(b) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods:

(1) Written interrogatories;
(2) Requests for production of docu-

ments or things;
(3) Requests for admission; or
(4) Depositions upon oral examina-

tion.
Unless the Presiding Officer otherwise
orders under paragraph (d) of this sec-
tion, the frequency of use of these
methods is not limited.

(c) Scope of discovery. The scope of
discovery is as follows:

(1) In general. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is within the Commis-
sion’s statutory authority and is rel-
evant to the subject matter involved in
the proceedings, whether it relates to
the claim or defense of the party seek-
ing discovery or to the claim or defense
of any other party, including the exist-
ence, description, nature, custody, con-
dition and location of any books, docu-
ments, or other tangible things and the
identity and location of persons having
knowledge of any discoverable matter.
It is not ground for objection that the
information sought will be inadmis-

sible at the hearing if the information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence.

(2) Privilege. Discovery may be denied
or limited, or a protective order may
be entered, to preserve the privilege of
a witness, person, or governmental
agency as governed by the Constitu-
tion, any applicable Act of Congress, or
the principles of the common law as
they may be interpreted by the Com-
mission in the light of reason and expe-
rience.

(3) Hearing preparation: materials. Sub-
ject to the provisions of paragraph
(c)(4) of this section, a party may ob-
tain discovery of documents and tan-
gible things otherwise discoverable
under paragraph (c)(1) of this section
and prepared in anticipation of litiga-
tion or for hearing by or for another
party or by or for that other party’s
representative (including his attorney
or consultant) only upon a showing
that the party seeking discovery has
substantial need of the materials in the
preparation of his case and that he is
unable without unique hardship to ob-
tain the substantial equivalent of the
materials by other means. In ordering
discovery of such materials when the
required showing has been made, the
Presiding Officer shall protect against
disclosure of the mental impressions,
conclusions, opinions, or legal theories
of an attorney or other representative
of a party.

(4) Hearing preparation: experts. Dis-
covery of facts known and opinions
held by experts, otherwise discoverable
under the provisions of paragraph (c)(1)
of this section and acquired or devel-
oped in anticipation of litigation or for
trial, may be obtained only as follows:

(i)(A) A party may through interrog-
atories require any other party to iden-
tify each person whom the other party
expects to call as an expert witness at
trial, to state the subject matter on
which the expert is expected to testify,
to state the substance of the facts and
opinions to which the expert is ex-
pected to testify, and to provide a sum-
mary of the grounds for each opinion.

(B) Upon motion, the Presiding Offi-
cer may order further discovery by
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