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findings of fact and conclusions of law,
as well as a proposed order. The Presid-
ing Officer shall establish a date cer-
tain for the filing of the briefs, which
shall not exceed fifty (50) days after the
closing of the record except in unusual
circumstances. The briefs shall be in
writing and shall be served upon all
parties. The briefs of all parties shall
contain adequate references to the
record and authorities relied upon. Re-
plies shall be filed within fifteen (15)
days of the date for the filing of briefs
unless otherwise established by the
Presiding Officer. The parties and par-
ticipants may waive either or both sub-
missions.

§ 1025.47 Record.

(a) Reporting and transcription. Hear-
ings shall be recorded and transcribed
by the official reporter of the Commis-
sion under the supervision of the Pre-
siding Officer. The original transcript
shall be a part of the record of proceed-
ings. Copies of transcripts are available
from the reporter at a cost not to ex-
ceed the maximum rates fixed by con-
tract between the Commission and the
reporter. In accordance with Section 11
of the Federal Advisory Committee Act
(Pub. L. 92–463, 5 U.S.C. appendix I),
copies of transcripts may be made by
members of the public or by Commis-
sion personnel, when available, at the
Office of the Secretary at reproduction
costs as provided in § 1025.49.

(b) Corrections. Corrections of the of-
ficial transcript may be made only
when they involve errors affecting sub-
stance and then only in the manner de-
scribed in this section. The Presiding
Officer may order corrections, either
on his/her own motion or on motion of
any party. The Presiding Officer shall
determine the corrections to be made
and shall so order. Corrections shall be
interlineated or otherwise inserted in
the official transcript so as not to ob-
literate the original text.

§ 1025.48 Official docket.

The official docket in any adjudica-
tory proceedings shall be maintained in
the Office of the Secretary and be
available for public inspection during
normal business hours of the Commis-
sion.

§ 1025.49 Fees.
(a) Fees for deponents and witnesses.

Any person compelled to appear in per-
son in response to a subpoena or notice
of deposition shall be paid the same at-
tendance and mileage fees as are paid
witnesses in the courts of the United
States, in accordance with title 28,
United States Code, section 1821. The
fees and mileage referred to in this
paragraph shall be paid by the party at
whose instance deponents or witnesses
appear.

(b) Fees for production of records. Fees
charged for production or disclosure of
records contained in the official docket
shall be in accordance with the Com-
mission’s ‘‘Procedures for Disclosures
or Production of Information Under
the Freedom of Information Act,’’ title
16, Code of Federal Regulations,
§ 1015.9.

Subpart F—Decision

§ 1025.51 Initial decision.
(a) When filed. The Presiding Officer

shall endeavor to file an Initial Deci-
sion with the Commission within sixty
(60) days after the closing of the record
or the filing of post-hearing briefs,
whichever is later.

(b) Content. The Initial Decision shall
be based upon a consideration of the
entire record and shall be supported by
reliable, probative, and substantial evi-
dence. The Initial Decision shall in-
clude:

(1) Findings and conclusions, as well
as the reasons or bases for such find-
ings and conclusions, upon the mate-
rial questions of fact, material issues
of law, or discretion presented on the
record, and should, where practicable,
be accompanied by specific page cita-
tions to the record and to legal and
other materials relied upon; and

(2) An appropriate order.
(c) By whom made. The Initial Deci-

sion shall be made and filed by the Pre-
siding Officer who presided over the
hearing, unless otherwise ordered by
the Commission.

(d) Reopening of proceedings by Presid-
ing Officer; termination of jurisdiction. (1)
At any time prior to, or concomitant
with, the filing of the Initial Decision,
the Presiding Officer may reopen the
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proceedings for the reception of further
evidence.

(2) Except for the correction of cleri-
cal errors, or where the proceeding is
reopened by an order under paragraph
(d)(1) of this section, the jurisdiction of
the Presiding Officer is terminated
upon the filing of the Initial Decision,
unless and until such time as the mat-
ter may be remanded to the Presiding
Officer by the Commission.

§ 1025.52 Adoption of initial decision.
The Initial Decision and Order shall

become the Final Decision and Order of
the Commission forty (40) days after
issuance unless an appeal is noted and
perfected or unless review is ordered by
the Commission. Upon the expiration
of the fortieth day, the Secretary shall
prepare, sign, and enter an order adopt-
ing the Initial Decision and Order, un-
less otherwise directed by the Commis-
sion.

§ 1025.53 Appeal from initial decision.
(a) Who may file notice of intention.

Any party may appeal an Initial Deci-
sion to the Commission, provided that
within ten (10) days after issuance of
the Initial Decision such party files
and serves a notice of intention to ap-
peal.

(b) Appeal brief. An appeal is per-
fected by filing a brief within forty (40)
days after service of the Initial Deci-
sion. The appeal brief must be served
upon all parties. The appeal brief shall
contain, in the order indicated, the fol-
lowing:

(1) A subject index of the matters in
the brief, with page references, and a
table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto;

(2) A concise statement of the case;
(3) A statement containing the rea-

sons why the party believes the Initial
Decision is incorrect;

(4) The argument, presenting clearly
the points of fact and law relied upon
to support each reason why the Initial
Decision is incorrect, with specific
page references to the record and the
legal or other material relied upon; and

(5) A proposed form of order for the
Commission’s consideration in lieu of

the order contained in the Initial Deci-
sion.

(c) Answering brief. Within thirty (30)
days after service of the appeal brief
upon all parties, any party may file an
answering brief which shall contain a
subject index, with page references,
and a table of cases (alphabetically ar-
ranged), textbooks, statutes, and other
material cited, with page references
thereto. Such brief shall present clear-
ly the points of fact and law relied
upon in support of the reasons the
party has for each position urged, with
specific page references to the record
and legal or other materials relied
upon.

(d) Participant’s brief. Within thirty
(30) days after service of the appeal
brief upon all parties, any participant
may file a brief on appeal, presenting
clearly the position urged.

(e) Cross appeal. If a timely notice of
appeal is filed by a party, any other
party may file a notice of cross appeal
within ten (10) days of the date on
which the first notice of appeal was
filed. Cross appeals shall be included in
the answering brief and shall conform
to the requirements for form, content,
and filing specified in paragraph (b) of
this section for an appeal brief. If an
appeal is noticed but not perfected, no
cross appeal shall be permitted and the
notice of cross appeal shall be deemed
void.

(f) Reply brief. A reply brief shall be
limited to rebuttal of matters pre-
sented in answering briefs, including
matters raised in cross-appeals. A reply
brief shall be filed and served within
fourteen (14) days after service of an
answering brief, or on the day preced-
ing the oral argument, whichever
comes first.

(g) Oral argument. The purpose of an
oral argument is to emphasize and
clarify the issues. The Commission
may order oral argument upon request
of any party or upon its own initiative.
A transcript of oral arguments shall be
prepared. A Commissioner absent from
an oral argument may participate in
the consideration of and decision on
the appeal.

VerDate 27<FEB>98 08:38 Mar 04, 1998 Jkt 179053 PO 00000 Frm 00085 Fmt 8010 Sfmt 8010 Y:\SGML\179053.TXT 179053-3



92

16 CFR Ch. II (1–1–98 Edition)§ 1025.54

§ 1025.54 Review of initial decision in
absence of appeal.

The Commission may, by order, re-
view a case not otherwise appealed by
a party. Should the Commission so
order, the parties shall, and partici-
pants may, file briefs in accordance
with § 1025.53, except that the Commis-
sion may, in its discretion, establish a
different briefing schedule in its order.
The Commission shall issue its order
within forty (40) days after issuance of
the Initial Decision. The order shall set
forth the issues which the Commission
will review and may make provision for
the filing of briefs. If the filing of briefs
is scheduled by the Commission, the
order shall designate which party or
parties shall file the initial brief and
which party or parties may thereafter
file an answering brief, or the order
may designate the simultaneous filing
of briefs by the parties.

§ 1025.55 Final decision on appeal or
review.

(a) Consideration of record. Upon ap-
peal from or review of an Initial Deci-
sion, the Commission shall consider
the record as a whole or such parts of
the record as are cited or as may be
necessary to resolve the issues pre-
sented and, in addition, shall, to the
extent necessary or desirable, exercise
all the powers which it could have ex-
ercised if it had made the Initial Deci-
sion.

(b) Rendering of final decision. In ren-
dering its decision, the Commission
shall adopt, modify, or set aside the
findings, conclusions, and order con-
tained in the Initial Decision, and shall
include in its Final Decision a state-
ment of the reasons for its action and
any concurring or dissenting opinions.
The Commission shall issue an order
reflecting its Final Decision.

(c) Except as otherwise ordered by
the Commission, the Commission shall
endeavor to file its Decision within
ninety (90) days after the filing of all
briefs or after receipt of transcript of
the oral argument, whichever is later.

§ 1025.56 Reconsideration.
Within twenty (20) days after

issuance of a Final Decision and Order
by the Commission, any party may file
a petition for reconsideration of such

decision or order, setting forth the re-
lief desired and the grounds in support
of the petition. Any petition filed
under this section must be confined to
new questions raised by the decision or
order upon which the petitioner had no
previous opportunity to argue. Any
party desiring to oppose such a peti-
tion shall file an opposition to the peti-
tion within ten (10) days after sevice of
the petition. The filing of a petition for
reconsideration shall not stay the ef-
fective date of the Final Decision and
Order or toll the running of any statu-
tory time period affecting the Decision
or Order unless specifically ordered by
the Commission.

§ 1025.57 Effective date of order.

(a) Orders in proceedings arising under
the Consumer Product Safety Act. An
order of the Commission in proceedings
arising under the Consumer Product
Safety Act becomes effective upon re-
ceipt, unless otherwise ordered by the
Commission.

(b) Orders in proceedings arising under
the Flammable Fabrics Act—(1) Consent
orders. An order in proceedings arising
under the Flammable Fabrics Act,
which has been issued following the
Commission’s acceptance of an offer of
settlement in accordance with § 1025.26
of these rules, becomes effective upon
receipt of notice of Commission accept-
ance, unless otherwise ordered by the
Commission.

(2) Litigated orders. All other orders in
proceedings arising under the Flam-
mable Fabrics Act become effective
upon the expiration of the statutory
period for court review specified in
Section 5(c) of the Federal Trade Com-
mission Act, title 15, United States
Code, section 45(c), or, if a petition for
review has been filed, upon a court’s af-
firmance of the Commission’s order.

(c) Consequences of failure to comply
with effective order. A respondent
against whom an order has been issued
who is not in compliance with such
order on or after the date the order be-
comes effective is in violation of such
order and is subject to an immediate
action for the civil or criminal pen-
alties provided for in the applicable
statute.

VerDate 27<FEB>98 08:38 Mar 04, 1998 Jkt 179053 PO 00000 Frm 00086 Fmt 8010 Sfmt 8010 Y:\SGML\179053.TXT 179053-3



93

Consumer Product Safety Commission § 1025.58

§ 1025.58 Reopening of proceedings.
(a) General. Any proceedings may be

reopened by the Commission at any
time, either on its own initiative or
upon petition of any party to the pro-
ceedings.

(b) Exception. Proceedings arising
under the Flammable Fabrics Act shall
not be reopened while pending in a
United States court of appeals on a pe-
tition for review after the transcript of
the record has been filed, or while
pending in the Supreme Court of the
United States.

(c) Commission-originated reopening—
(1) Before effective date of order. At any
time before the effective date of a Com-
mission order, the Commission may,
upon its own initiative and without
prior notice to the parties, reopen any
proceedings and enter a new decision or
order to modify or set aside, in whole
or in part, the decision or order pre-
viously issued.

(2) After effective date of order. When-
ever the Commission is of the opinion
that changed conditions of fact or law
or the public interest may require that
a Commission decision or order be al-
tered, modified, or set aside in whole or
in part, the Commission shall serve
upon all parties to the original pro-
ceedings an order to show cause, stat-
ing the changes the Commission pro-
poses to make in the decision or order
and the reasons such changes are
deemed necessary. Within thirty (30)
days after service of an order to show
cause, any party to the original pro-
ceedings, may file a response. Any
party not responding to the order to
show cause within the time allowed
shall be considered to have consented
to the proposed changes.

(d) Petition for reopening. Whenever
any person subject to a final order is of
the opinion that changed conditions of
fact or law require that the decision or
order be altered, modified, or set aside,
or that the public interest so requires,
that person may petition the Commis-
sion to reopen the proceedings. The pe-
tition shall state the changes desired
and the reasons those changes should
be made, and shall include such sup-
porting evidence and argument as will,
in the absence of any opposition, pro-
vide the basis for a Commission deci-
sion on the petition. The petition shall

be served upon all parties to the origi-
nal proceedings. Within thirty (30) days
after service of the petition, Complaint
Counsel shall file a response. Any other
party to the original proceedings also
may file a response within that period.

(e) Hearings—(1) Unopposed. Where an
order to show cause or petition to re-
open is not opposed, or is opposed but
the pleadings do not raise issues of fact
to be resolved, the Commission, in its
discretion, may decide the matter on
the order to show cause or petition and
responses, or it may serve upon the
parties a notice of hearing containing
the date when the matter will be heard.
The proceedings normally will be lim-
ited to the filing of briefs but may in-
clude oral argument when deemed nec-
essary by the Commission.

(2) Factual issues. When the pleadings
raise substantial factual issues, the
Commission may direct such hearings
as it deems appropriate. Upon conclu-
sion of the hearings, and after oppor-
tunity for the parties to file post-hear-
ing briefs containing proposed findings
of fact and conclusions of law, as well
as a proposed order, the Presiding Offi-
cer shall issue a Recommended Deci-
sion, including proposed findings and
conclusions, and the reasons, as well as
a proposed Commission order. If the
Presiding Officer recommends that the
Commission’s original order be re-
opened, the proposed order shall in-
clude appropriate provisions for the al-
teration, modification or setting aside
of the original order. The record and
the Presiding Officer’s Recommended
Decision shall be certified to the Com-
mission for final disposition of the
matter.

(f) Commission disposition. Where the
Commission has ordered a hearing,
upon receipt of the Presiding Officer’s
Recommended Decision, the Commis-
sion shall make a decision and issue an
order based on the hearing record as a
whole. If the Commission determines
that changed conditions of fact or law
or the public interest requires, it shall
reopen the order previously issued;
alter, modify, or set aside the order’s
provisions in whole or in part; and
issue an amended order reflecting the
alterations, modifications, or dele-
tions. If the Commission determines
that the original order should not be
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reopened, it shall issue an order affirm-
ing the original order. A decision stat-
ing the reasons for the Commission’s
order shall accompany the order.

Subpart G—Appearances,
Standards of Conduct

§ 1025.61 Who may make appearances.

A party or participant may appear in
person, or by a duly authorized officer,
partner, regular employee, or other
agent of the party or participant, or by
counsel or other duly qualified rep-
resentative, in accordance with
§ 1025.65.

§ 1025.62 Authority for representation.

Any individual acting in a represent-
ative capacity in any adjudicative pro-
ceedings may be required by the Pre-
siding Officer or the Commission to
show his/her authority to act in such
capacity. A regular employee of a
party who appears on behalf of the
party may be required by the Presiding
Officer or the Commission to show his/
her authority to so appear.

§ 1025.63 Written appearances.
(a) Filing. Any person who appears in

any proceedings shall file a written no-
tice of appearance with the Secretary
or deliver a written notice of appear-
ance to the Presiding Officer at the
hearing, stating for whom the appear-
ance is made and the name, address,
and telephone number (including area
code) of the person making the appear-
ance and the date of the commence-
ment of the appearance. The written
appearance shall be made a part of the
record.

(b) Withdrawal. Any person who has
previously appeared in any proceedings
may withdraw his/her appearance by
filing a written notice of withdrawal of
appearance with the Secretary. The no-
tice of withdrawal of appearance shall
state the name, address, and telephone
number (including area code) of the
person withdrawing the appearance, for
whom the appearance was made, and
the effective date of the withdrawal of
the appearance. Such notice of with-
drawal shall be filed within five (5)
days of the effective date of the with-
drawal of the appearance.

§ 1025.64 Attorneys.

Any attorney at law who is admitted
to practice before any United States
court or before the highest court of any
State, the District of Columbia, or any
territory or commonwealth of the
United States, may practice before the
Commission. An attorney’s own rep-
resentation that he/she is in good
standing before any of such courts
shall be sufficient proof thereof, unless
otherwise directed by the Presiding Of-
ficer or the Commission.

§ 1025.65 Persons not attorneys.

(a) Filing and approval of proof of
qualifications. Any person who is not an
attorney at law may be admitted to ap-
pear in any adjudicative proceedings as
a representative of any party or partic-
ipant if that person files proof to the
satisfaction of the Presiding Officer
that he/she possesses the necessary
knowledge of administrative proce-
dures, technical, or other qualifica-
tions to render valuable service in the
proceedings and is otherwise com-
petent to advise and assist in the pres-
entation of matters in the proceedings.
An application by a person not an at-
torney at law for admission to appear
in any proceedings shall be submitted
in writing to the Secretary, not later
than thirty (30) days prior to the hear-
ing. The application shall set forth in
detail the applicant’s qualifications to
appear in the proceedings.

(b) Exception. Any person who is not
an attorney at law and whose applica-
tion has not been approved shall not be
permitted to appear in Commission
proceedings. However, this provision
shall not apply to any person who ap-
pears before the Commission on his/her
own behalf or on behalf of any corpora-
tion, partnership, or unincorporated
association of which the person is a
partner or general officer.

§ 1025.66 Qualifications and standards
of conduct.

(a) Good faith transactions. The Com-
mission expects all persons appearing
in proceedings before the Commission
or the Presiding Officer to act with in-
tegrity, with respect, and in an ethical
manner. Business transacted before
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