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a copy of each communication or state-
ment filed under this section.

(f) Effect of ex parte communications.
No prohibited ex parte communication
shall be considered as part of the
record for decision unless introduced
into evidence by a party to the pro-
ceedings.

(g) Sanctions. A person subject to
these Rules who make, a prohibited ex
parte communication, or who encour-
ages or solicits another to make any
such communication, may be subject
to any appropriate sanction or sanc-
tions, including but not limited to, ex-
clusion from the proceedings and an
adverse ruling on the issue which is the
subject of the prohibited communica-
tion.

Subpart H—Implementation of the
Equal Access to Justice Act in
Adjudicative Proceedings
With the Commission

AUTHORITY: Equal Access to Justice Act,
Pub. L. 96–481, 94 Stat. 2325, 5 U.S.C. 504 and
the Administrative Procedure Act, 5 U.S.C.
551 et seq.

SOURCE: 47 FR 25513, June 14, 1982, unless
otherwise noted.

§ 1025.70 General provisions.
(a) Purpose of this rule. The Equal Ac-

cess to Justice Act, 5 U.S.C. 504 (called
‘‘the EAJA’’ in this subpart), provides
for the award of attorney fees and
other expenses to eligible persons who
are parties to certain adversary adju-
dicative proceedings before the Com-
mission. An eligible party may receive
an award when it prevails over Com-
mission complaint counsel, unless com-
plaint counsel’s position in the pro-
ceeding was substantially justified or
special circumstances make an award
unjust. This subpart describes the par-
ties eligible for awards and the pro-
ceedings covered. The rules also ex-
plain how to apply for awards and the
procedures and standards that the
Commission will use to make them.

(b) When the EAJA applies. The EAJA
applies to any adversary adjudicative
proceeding pending before the Commis-
sion at any time between October 1,
1981 and September 30, 1984. This in-
cludes proceedings commenced before

October 1, 1981, if final Commission ac-
tion has not been taken before that
date, and proceedings pending on Sep-
tember 30, 1984, regardless of when they
were initiated or when final Commis-
sion action occurs.

(c) Proceedings covered. (1) The EAJA
and this rule apply to adversary adju-
dicative proceedings conducted by the
Commission. These are adjudications
under 5 U.S.C. 554 in which the position
of the Commission or any component
of the Commission is represented by an
attorney or other representative who
enters an appearance and participates
in the proceeding. The rules in this
subpart govern adversary adjudicative
proceedings relating to the provisions
of sections 15 (c), (d) and (f) and 17(b) of
the Consumer Product Safety Act (15
U.S.C. 2064 (c) (d) and (f); 2066(b)), sec-
tions 3 and 8(b) of the Flammable Fab-
rics Act (15 U.S.C. 1192, 1197(b)), and
section 15 of the Federal Hazardous
Substances Act (15 U.S.C. 1274), which
are required by statute to be deter-
mined on the record after opportunity
for a public hearing. These rules will
also govern administrative adjudica-
tive proceedings for the assessment of
civil penalties under section 20(a) of
the Consumer Product Safety Act (15
U.S.C. 2068(a)). See 16 CFR 1025.1.

(2) The Commission may designate a
proceeding not listed in paragraph
(c)(1) of this section as an adversary
adjudicative proceeding for purposes of
the EAJA by so stating in an order ini-
tiating the proceeding or designating
the matter for hearing. The Commis-
sion’s failure to designate a proceeding
as an adversary adjudicative proceed-
ing shall not preclude the filing of an
application by a party who believes the
proceeding is covered by the EAJA.
Whether the proceeding is covered will
then be an issue for resolution in pro-
ceedings on the application.

(3) If a proceeding includes both mat-
ters covered by the EAJA and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

(d) Eligibility of applicants. (1) To be
eligible for an award of attorney fees
and other expenses under the EAJA,
the applicant must be a party to the
adversary adjudication for which it
seeks an award. The term ‘‘party’’ is
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defined in 5 U.S.C. 551(3) and 16 CFR
1025.3(f). The applicant must show that
it meets all conditions of eligibility set
out in this paragraph and in § 1025.71.

(2) The types of eligible applicants
are:

(i) Individuals with a net worth of
not more than $1 million;

(ii) Sole owners of unincorporated
businesses who have a net worth of not
more than $5 million including both
personal and business interests, and
not more than 500 employees;

(iii) Charitable or other tax-exempt
organizations described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) which have not
more than 500 employees;

(iv) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and which have
not more than 500 employees.

(3) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(4) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’’ rather than as a
‘‘sole owner of an unincorporated busi-
ness’’ if the issues on which the appli-
cant prevails are related primarily to
personal interests rather than to busi-
ness interests.

(5) The number of employees of an
applicant include all persons who regu-
larly perform services for remunera-
tion for the applicant, under the appli-
cant’s direction and control. Part-time
employees shall be included on a pro-
portional basis.

(6) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. For this purpose, affil-
iate means (i) An individual, corpora-
tion or other entity that directly or in-
directly controls or owns a majority of
the voting shares or other interest of
the applicant, or (ii) Any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest. However, the presiding
officer may determine that such treat-
ment would be unjust and contrary to
the purposes of the EAJA in light of
the actual relationship between the af-

filiated entities. In addition, the pre-
siding officer may determine that fi-
nancial relationships of the applicant
other than those described in this para-
graph constitute special circumstances
that would make an award unjust.

(7) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

(8) An applicant that represents him-
self/herself regardless of whether he is
licensed to practice law may be award-
ed all such expenses and fees available
to other prevailing eligible parties. See
16 CFR 1025.61 and 1025.65 of the Com-
mission’s rules.

(e) Standards for awards. (1) An eligi-
ble prevailing applicant may receive an
award for fees and expenses incurred in
connection with a proceeding, or in a
significant and discrete substantive
portion of the proceeding, unless the
position of Commission complaint
counsel over which the applicant has
prevailed was substantially justified.
Complaint counsel bear the burden of
proof that an award should not be
made to an eligible prevailing appli-
cant. Complaint counsel may avoid the
granting of an award by showing that
its position was reasonable in law and
fact.

(2) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

(f) Allowable fees and expenses. (1)
Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents and expert witnesses, even if the
services were made available without
charge or at a reduced rate to the ap-
plicant.

(2) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $75 per hour. No award to com-
pensate an expert witness may exceed
the highest rate at which the Commis-
sion is authorized to pay expert wit-
nesses. However, an award may also in-
clude the reasonable expenses of the at-
torney, agent, or witness as a separate
item, if the attorney, agent or witness
ordinarily charges clients separately
for such expenses.
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(3) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the presiding officer
shall consider the following:

(i) If the attorney, agent or witness is
in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(ii) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(iii) The time actually spent in the
representation of the applicant;

(iv) The time reasonably spent in
light of the difficulty or complexity of
the issues in the proceeding; and

(v) Such other factors as may bear on
the value of the services provided.

(4) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

(5) Fees may be awarded to eligible
applicants only for service performed
after the issuance of a complaint and
the commencement of the adjudicative
proceeding in accordance with 16 CFR
1025.11(a).

(g) Rulemaking on maximum rates for
attorney fees. (1) If warranted by an in-
crease in the cost of living or by spe-
cial circumstances, the Commission
may adopt regulations providing that
attorney fees may be awarded at a rate
higher than $75 per hour in some or all
of the types of proceedings covered by
this subpart. The Commission will con-
duct any rulemaking proceedings for
this purpose under the informal rule-
making procedures of the Administra-
tive Procedure Act, 5 U.S.C. 533.

(2) Any person may file with the
Commission a petition for rulemaking
to increase the maximum rate for at-
torney fees, in accordance with the Ad-
ministrative Procedure Act, 5 U.S.C.
553(e). The petition should identify the
rate the petitioner believes the Com-
mission should establish and the types
of proceedings in which the rate should
be used. The petition should also ex-
plain fully the reasons why the higher

rate is warranted. The Commission will
respond to the petition within a rea-
sonable time after it is filed, by initiat-
ing a rulemaking proceeding, denying
the petition, or taking other appro-
priate action.

(h) Presiding officer. The presiding
oficer in a proceeding covered by this
regulation is a person as defined in the
Commission’s Rules, 16 CFR 1025.3(i),
who conducts an adversary adjudica-
tive proceeding.

§ 1025.71 Information required from
applicant.

(a) Contents of application. (1) An ap-
plication for an award of fees and ex-
penses under the EAJA shall identify
the applicant and the proceeding for
which an award is sought. The applica-
tion shall show that the applicant has
prevailed and identify the position of
complaint counsel in the adjudicative
proceeding that the applicant alleges
was not substantially justified. Unless
the applicant is an individual, the ap-
plication shall also state the number of
employees of the applicant and de-
scribe briefly the type and purpose of
its organization or business.

(2) The application shall also include
a verified statement that the appli-
cant’s net worth does not exceed $1
million (if an individual) or $5 million
(for all other applicants, including
their affiliates). However, an applicant
may omit this statement if it attaches
a copy of a ruling by the Internal Reve-
nue Service that it qualifies as an orga-
nization described in section 501(c)(3) of
the Internal Revenue Code or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section.

(3) The application shall state the
amount of fees and expenses for which
an award is sought.

(4) The application may also include
any other matters that the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made.

(5) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
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written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

(b) Net worth exhibit; confidential treat-
ment. (1) Each applicant except a quali-
fied tax-exempt organization or cooper-
ative association must provide with its
application a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 1025.70(d)(6) of
this subpart) when the proceeding was
initiated. The exhibit may be in any
form convenient to the applicant that
provides full disclosure of the appli-
cant’s and its affiliates’ assets and li-
abilities and is sufficient to determine
whether the applicant qualifies under
the standards in this subpart. The pre-
siding officer may require an applicant
to file additional information to deter-
mine its eligibility for an award.

(2) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
or to public disclosure of any other in-
formation submitted, and believes
there are legal grounds for withholding
it from disclosure, may move to have
that information kept confidential and
excluded from public disclosure in ac-
cordance with § 1025.45 of the Commis-
sion rules for in camera materials, 16
CFR 1025.45. This motion shall describe
the information sought to be withheld
and explain, in detail, why it falls
within one or more of the specific ex-
emptions from mandatory disclosure
under the Freedom of Information Act,
5 U.S.C. 552(b)(1)–(9).

(3) Section 6(a)(2) of the Consumer
Product Safety Act, 15 U.S.C. 2055(a)(2),
provides that certain information
which contains or relates to a trade se-
cret or other matter referred to in sec-
tion 1905 of title 18, United States
Code, or subject to 5 U.S.C. 552(b)(4)
shall not be disclosed. This prohibition
is an Exemption 3 statute under the
Freedom of Information Act, 5 U.S.C.
552(b)(3). Material submitted as part of
an application for which in camera
treatment is granted shall be available
to other parties only in accordance
with 16 CFR 1025.45(c) of the Commis-
sion Rules and, if applicable, section
6(a)(2) of the CPSA. If the presiding of-

ficer determines that the information
should not be withheld from disclosure
because it does not fall within section
6(a)(2) of the CPSA, he shall place the
information in the public record but
only after notifying the submitter of
the information in writing of the inten-
tion to disclose such document at a
date not less than 10 days after the
date of receipt of notification. Other-
wise, any request to inspect or copy
the exhibit shall be disposed of in ac-
cordance with the Commission’s estab-
lished procedures under the Freedom of
Information Act (see 16 CFR part 1015).

(c) Documentation of fees and expenses.
The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing the hours spent in
connection with the proceeding by each
individual, a description of the specific
services performed, the rate at which
each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
presiding officer may require the appli-
cant to provide vouchers, receipts; or
other substantiation for any expenses
claimed.

(d) When an application may be filed.
(1) An application may be filed when-
ever the applicant has prevailed in a
proceeding covered by this subpart or
in a significant and discrete sub-
stantive portion of the proceeding.
However, an application must be filed
no later than 30 days after the Commis-
sion’s final disposition of such a pro-
ceeding.

(2) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

(3) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
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fees shall be stayed pending final dis-
position of the underlying controversy.

(4) For purposes of this subpart, final
disposition means the later of:

(i) The date on which an initial deci-
sion by the presiding officer becomes
final, see 16 CFR 1025.52;

(ii) The date on which the Commis-
sion issues a final decision (See 16 CFR
1025.55);

(iii) The date on which the Commis-
sion issues an order disposing of any
petitions for reconsideration of the
Commission’s final order in the pro-
ceeding (See 16 CFR 1025.56; or

(iv) Issuance of a final order or any
other final resolution of a proceeding,
such as a settlement or voluntary dis-
missal, which is not subject to a peti-
tion for reconsideration.

(e) Where an application must be filed.
The application for award and expenses
must be submitted to the Office of the
Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207 in
accordance with the application re-
quirements of this section.

§ 1025.72 Procedures for considering
applications.

(a) Filing and service of documents.
Any application for an award or other
pleading or document related to an ap-
plication shall be filed and served on
all parties to the proceeding in the
same manner as provided in the Com-
mission’s Rules of Practice, 16 CFR
1025.11–1025.19.

(b) Answer to application. (1) Within 30
days after service of an application for
an award of fees and expenses, com-
plaint counsel in the underlying ad-
ministrative proceeding upon which
the application is based may file an an-
swer to the application. Unless com-
plaint counsel requests an extension of
time for filing or files a statement of
intent to negotiate under paragraph
(b)(2) of this section, failure to file an
answer within the 30-day period may be
treated as a consent to the award re-
quested.

(2) If complaint counsel and the ap-
plicant believe that the issues in the
fee application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an ad-

ditional 30 days, and further extensions
may be granted by the presiding officer
upon request by complaint counsel and
the applicant.

(3) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of Commission counsel’s position.
If the answer is based on any alleged
facts not already in the record of the
proceeding, complaint counsel shall in-
clude with the answer either support-
ing affidavits or a request for further
proceedings under paragraph (f) of this
section.

(c) Reply. Within 15 days after service
of an answer, the applicant may file a
reply. If the reply is based on any al-
leged facts not already in the record of
the proceeding, the applicant shall in-
clude with the reply either supporting
affidavits or a request for further pro-
ceedings under paragraph (f) of this
section.

(d) Comments by other parties. Any
party to a proceeding other than the
applicant and complaint counsel may
file comments on an application within
30 days after it is served or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the presiding officer deter-
mines that the public interest requires
such participation in order to permit
full exploration of matters raised in
the comments.

(e) Settlement. The applicant and com-
plaint counsel may agree on a proposed
settlement of the award before final ac-
tion on the application, either in con-
nection with a settlement of the under-
lying proceeding, or after the underly-
ing proceeding has been concluded, in
accordance with the Commission’s
standard settlement procedure (See 16
CFR 1115.20(b), 1118.20, 1025.26, and
1605.3). If a prevailing party and com-
plaint counsel agree on a proposed set-
tlement of an award before an applica-
tion has been filed, the application
shall be filed with the proposed settle-
ment.

(f) Further proceedings. (1) Ordinarily,
the determination of an award will be
made on the basis of the written
record. However, on request of either
the applicant or complaint counsel, or
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on his or her own initiative, the presid-
ing officer may order further proceed-
ings. Such further proceedings shall be
held only when necessary for full and
fair resolution of the issues arising
from the application, and shall be con-
ducted as promptly as possible.

(2) A request that the presiding offi-
cer order further proceedings under
this paragraph shall specifically iden-
tify the information sought or the dis-
puted issues and shall explain why the
additional proceedings are necessary to
resolve the issues.

(g) Initial decision. The presiding offi-
cer shall endeavor to issue an initial
decision on the application within 30
days after completion of proceedings
on the application. The decision shall
include written findings and conclu-
sions on the applicant’s eligibility and
status as a prevailing party, and an ex-
planation of the reasons for any dif-
ference between the amount requested
and the amount awarded. The decision
shall also include, if at issue, findings
on whether the complaint counsel’s po-
sition was substantially justified,
whether the applicant unduly pro-
tracted the proceedings, or whether
special circumstances make an award
unjust. If the applicant has sought an
award against more than one agency,
the decision of this Commission will
only address the allocable portion for
which this Commission is responsible
to the eligible prevailing party.

(h) Agency review. (1) Either the ap-
plicant or complaint counsel may seek
review of the initial decision on the fee
application, or the Commission may
decide to review the decision on its
own initiative, in accordance with 16
CFR 1025.54, 1025.55 and 1025.56.

(2) If neither the applicant nor Com-
mission complaint counsel seeks re-
view and the Commission does not take
review on its own initiative, the initial
decision on the application shall be-
come a final decision of the Commis-
sion 30 days after it is issued.

(3) If an appeal from or review of an
initial decision under this subpart is
taken, the Commission shall endeavor
to issue a decision on the application
within 90 days after the filing of all
briefs or after receipt of transcripts of
the oral argument, whichever is later,

or remand the application to the pre-
siding officer for further proceedings.

(i) Judicial review. Judicial review of
final Commission decisions on awards
may be sought as provided in 5 U.S.C.
504(c)(2).

(j) Payment of award. An applicant
seeking payment of an award shall sub-
mit to the Secretary of the Commis-
sion a copy of the Commission’s final
decision granting the award, accom-
panied by a verified statement that the
applicant will not seek review of the
decision in the United States courts.
(Office of the Secretary, Consumer
Product Safety Commission, Washing-
ton, D.C. 20207.) The Commission will
pay the amount awarded to the appli-
cant within 60 days, unless judicial re-
view of the award or of the underlying
decision of the adversary adjudication
has been sought by the applicant or
any other party to the proceeding.
Comments and accompanying material
may be seen in or copies obtained from
the Office of the Secretary, Consumer
Product Safety Commission, Washing-
ton, D.C. 20207, during working hours
Monday through Friday.

APPENDIX I TO PART 1025—SUGGESTED
FORM OF FINAL PREHEARING ORDER

Case Caption

A final prehearing conference was held in
this matter, pursuant to Rule 21 of the Com-
mission’s Rules of Practice for Adjudicative
Proceedings (16 CFR 1025.21), on the lll
day of llllll, 19l, at ll o’clock, l
stm.

Counsel appeared as follows:
For the Commission staff:
For the Respondent(s):
Others:
1. Nature of Action and Jurisdiction. This

is an action for llllllllll and the
jurisdiction of the Commission is invoked
under United States Code, Titlellllll,
Section llllll and under the Code of
Federal Regulations, Title llll, Section
llll. The jurisdiction of the Commission
is (not) disputed. The question of jurisdiction
was decided as follows:

2. Stipulations and Statements. The fol-
lowing stipulation(s) and statement(s) were
submitted, attached to, and made a part of
this order:

(a) A comprehensive written stipulation or
statement of all uncontested facts;

(b) A concise summary of the ultimate
facts as claimed by each party. (Complaint
Counsel must set forth the claimed facts,
specifically; for example, if a violation is
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