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Section 229.404 is also issued under 15
U.S.C. 77nn(25) and 77nn(26).

SOURCE: 47 FR 11401, Mar. 16, 1982, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 229 appear at 57 FR 36501, Aug. 13, 1992,
and 57 FR 47409, Oct. 16, 1992.

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S–T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC
FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT.

Subpart 229.1—General

§ 229.10 General.
(a) Application of Regulation S–K. This

part (together with the General Rules
and Regulations under the Securities
Act of 1933, 15 U.S.C. 77a et seq., as
amended (Securities Act), and the Secu-
rities Exchange Act of 1934, 15 U.S.C.
78a et seq., as amended (Exchange Act)
(parts 230 and 240 of this chapter), the
Interpretative Releases under these
Acts (parts 231 and 241 of this chapter)
and the forms under these Acts (parts
239 and 249 of this chapter)) states the
requirements applicable to the content
of the non-financial statement portions
of:

(1) Registration statements under the
Securities Act (part 239 of this chapter)
to the extent provided in the forms to
be used for registration under such
Act; and

(2) Registration statements under
section 12 (subpart C of part 249 of this
chapter), annual or other reports under
sections 13 and 15(d) (subparts D and E
of part 249 of this chapter), annual re-
ports to security holders and proxy and
information statements under section
14 of the Exchange Act (part 240 of this
chapter), and any other documents re-
quired to be filed under the Exchange
Act, to the extent provided in the
forms and rules under such Act.

(b) Commission policy on projections.
The Commission encourages the use in

documents specified in Rule 175 under
the Securities Act (§ 230.175 of this
chapter) and Rule 3b–6 under the Ex-
change Act (§ 240.3b–6 of this chapter)
of management’s projections of future
economic performance that have a rea-
sonable basis and are presented in an
appropriate format. The guidelines set
forth herein represent the Commis-
sion’s views on important factors to be
considered in formulating and disclos-
ing such projections.

(1) Basis for projections. The Commis-
sion believes that management must
have the option to present in Commis-
sion filings its good faith assessment of
a registrant’s future performance.
Management, however, must have a
reasonable basis for such an assess-
ment. Although a history of operations
or experience in projecting may be
among the factors providing a basis for
management’s assessment, the Com-
mission does not believe that a reg-
istrant always must have had such a
history or experience in order to for-
mulate projections with a reasonable
basis. An outside review of manage-
ment’s projections may furnish addi-
tional support for having a reasonable
basis for a projection. If management
decides to include a report of such a re-
view in a Commission filing, there also
should be disclosure of the qualifica-
tions of the reviewer, the extent of the
review, the relationship between the
reviewer and the registrant, and other
material factors concerning the proc-
ess by which any outside review was
sought or obtained. Moreover, in the
case of a registration statement under
the Securities Act, the reviewer would
be deemed an expert and an appro-
priate consent must be filed with the
registration statement.

(2) Format for projections. In determin-
ing the appropriate format for projec-
tions included in Commission filings,
consideration must be given to, among
other things, the financial items to be
projected, the period to be covered, and
the manner of presentation to be used.
Although traditionally projections
have been given for three financial
items generally considered to be of pri-
mary importance to investors (reve-
nues, net income (loss) and earnings
(loss) per share), projection informa-
tion need not necessarily be limited to
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these three items. However, manage-
ment should take care to assure that
the choice of items projected is not
susceptible of misleading inferences
through selective projection of only fa-
vorable items. Revenues, net income
(loss) and earnings (loss) per share usu-
ally are presented together in order to
avoid any misleading inferences that
may arise when the individual items
reflect contradictory trends. There
may be instances, however, when it is
appropriate to present earnings (loss)
from continuing operations, or income
(loss) before extraordinary items in ad-
dition to or in lieu of net income (loss).
It generally would be misleading to
present sales or revenue projections
without one of the foregoing measures
of income. The period that appro-
priately may be covered by a projec-
tion depends to a large extent on the
particular circumstances of the com-
pany involved. For certain companies
in certain industries, a projection cov-
ering a two or three year period may be
entirely reasonable. Other companies
may not have a reasonable basis for
projections beyond the current year.
Accordingly, management should se-
lect the period most appropriate in the
circumstances. In addition, manage-
ment, in making a projection, should
disclose what, in its opinion, is the
most probable specific amount or the
most reasonable range for each finan-
cial item projected based on the se-
lected assumptions. Ranges, however,
should not be so wide as to make the
disclosures meaningless. Moreover,
several projections based on varying
assumptions may be judged by manage-
ment to be more meaningful than a
single number or range and would be
permitted.

(3) Investor understanding. (i) When
management chooses to include its pro-
jections in a Commission filing, the
disclosures accompanying the projec-
tions should facilitate investor under-
standing of the basis for and limita-
tions of projections. In this regard in-
vestors should be cautioned against at-
tributing undue certainty to manage-
ment’s assessment, and the Commis-
sion believes that investors would be
aided by a statement indicating man-
agement’s intention regarding the fur-
nishing of updated projections. The

Commission also believes that investor
understanding would be enhanced by
disclosure of the assumptions which in
management’s opinion are most sig-
nificant to the projections or are the
key factors upon which the financial
results of the enterprise depend and en-
courages disclosure of assumptions in a
manner that will provide a framework
for analysis of the projection.

(ii) Management also should consider
whether disclosure of the accuracy or
inaccuracy of previous projections
would provide investors with impor-
tant insights into the limitations of
projections. In this regard, consider-
ation should be given to presenting the
projections in a format that will facili-
tate subsequent analysis of the reasons
for differences between actual and fore-
cast results. An important benefit may
arise from the systematic analysis of
variances between projected and actual
results on a continuing basis, since
such disclosure may highlight for in-
vestors the most significant risk and
profit-sensitive areas in a business op-
eration.

(iii) With respect to previously issued
projections, registrants are reminded
of their responsibility to make full and
prompt disclosure of material facts,
both favorable and unfavorable, regard-
ing their financial condition. This re-
sponsibility may extend to situations
where management knows or has rea-
son to know that its previously dis-
closed projections no longer have a rea-
sonable basis.

(iv) Since a registrant’s ability to
make projections with relative con-
fidence may vary with all the facts and
circumstances, the responsibility for
determining whether to discontinue or
to resume making projections is best
left to management. However, the
Commission encourages registrants not
to discontinue or to resume projections
in Commission filings without a rea-
sonable basis.

(c) Commission policy on security rat-
ings. In view of the importance of secu-
rity ratings (ratings) to investors and
the marketplace, the Commission per-
mits registrants to disclose, on a vol-
untary basis, ratings assigned by rat-
ing organizations to classes of debt se-
curities, convertible debt securities
and preferred stock in registration
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statements and periodic reports. In ad-
dition, the Commission permits, pursu-
ant to Rule 134(a)(14) under the Securi-
ties Act (§ 230.134(a)(14) of this chapter),
voluntary disclosure of ratings as-
signed by any nationally recognized
statistical rating organizations
(NRSROs) in certain communications
deemed not to be a prospectus
(tombstone advertisements). Set forth
herein are the Commission’s views on
important matters to be considered in
disclosing security ratings.

(1) Securities Act filings. (i) If a reg-
istrant includes in a registration state-
ment filed under the Securities Act
any rating(s) assigned to a class of se-
curities, it should consider including:
(A) Any other rating intended for pub-
lic dissemination assigned to such class
by a NRSRO (additional NRSRO rating)
that is available on the date of the ini-
tial filing of the document and that is
materially different from any rating
disclosed; and (B) the name of each rat-
ing organization whose rating is dis-
closed; each such rating organization’s
definition or description of the cat-
egory in which it rated the class of se-
curities; the relative rank of each rat-
ing within the assigning rating organi-
zation’s overall classification system;
and a statement informing investors
that a security rating is not a rec-
ommendation to buy, sell or hold secu-
rities, that it may be subject to revi-
sion or withdrawal at any time by the
assigning rating organization, and that
each rating should be evaluated inde-
pendently of any other rating. The reg-
istrant also should include the written
consent of any rating organization that
is not a NRSRO whose rating is in-
cluded. With respect to the written
consent of any NRSRO whose rating is
included, see Rule 436(g) under the Se-
curities Act (§ 230.436(g) of this chap-
ter). When the registrant has filed a
registration statement on Form F–9
(§ 239.39 of this chapter), see Rule 436(g)
(§ 230.436(g) of this chapter) under the
Securities Act with respect to the writ-
ten consent of any rating organization
specified in the Instruction to para-
graph (a)(2) of General Instruction I of
Form F–9.

(ii) If a change in a rating already in-
cluded is available subsequent to the
filing of the registration statement,

but prior to its effectiveness, the reg-
istrant should consider including such
rating change in the final prospectus.
If the rating change is material or if a
materially different rating from any
disclosed becomes available during this
period, the registrant should consider
amending the registration statement
to include the rating change or addi-
tional rating and recirculating the pre-
liminary prospectus.

(iii) If a materially different addi-
tional NRSRO rating or a material
change in a rating already included be-
comes available during any period in
which offers or sales are being made,
the registrant should consider disclos-
ing such additional rating or rating
change by means of post-effective
amendment or sticker to the prospec-
tus pursuant to Rule 424(b) under the
Securities Act (§ 230.424(b) of this chap-
ter), unless, in the case of a registra-
tion statement on Form S–3 (§ 239.13 of
this chapter), it has been disclosed in a
document incorporated by reference
into the registration statement subse-
quent to its effectiveness and prior to
the termination of the offering.

(2) Exchange Act filings. (i) If a reg-
istrant includes in a registration state-
ment or periodic report filed under the
Exchange Act any rating(s) assigned to
a class of securities, it should consider
including the information specified in
paragraphs (c)(1)(i)(A) and (B) of this
section.

(ii) If there is a material change in
the rating(s) assigned by any NRSRO(s)
to any outstanding class(es) of securi-
ties of a registrant subject to the re-
porting requirements of section 13(a) or
15(d) of the Exchange Act, the reg-
istrant should consider filing a report
on Form 8–K (§ 249.308 of this chapter)
or other appropriate report under the
Exchange Act disclosing such rating
change.

(d) Incorporation by Reference. Where
rules, regulations, or instructions to
forms of the Commission permit incor-
poration by reference, a document may
be so incorporated by reference to the
specific document and to the prior fil-
ing or submission in which such docu-
ment was physically filed or submitted.
Except where a registrant or issuer is
expressly required to incorporate a
document or documents by reference,
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reference may not be made to any doc-
ument which incorporates another doc-
ument by reference if the pertinent
portion of the document containing the
information or financial statements to
be incorporated by reference includes
an incorporation by reference to an-
other document. No document on file
with the Commission for more than
five years may be incorporated by ref-
erence except:

(1) Documents contained in registra-
tion statements, which may be incor-
porated by reference as long as the reg-
istrant has a reporting requirement
with the Commission; or

(2) Documents that the registrant
specifically identifies by physical loca-
tion by SEC file number reference, pro-
vided such materials have not been dis-
posed of by the Commission pursuant
to its Records Control Schedule (17
CFR 200.80f).

[47 FR 11401, Mar. 16, 1982, as amended at 52
FR 21260, June 5, 1987; 58 FR 14665, Mar. 18,
1993; 58 FR 62029, Nov. 23, 1993; 60 FR 32824,
June 23, 1995]

Subpart 229.100—Business
§ 229.101 (Item 101) Description of

business.
(a) General development of business.

Describe the general development of
the business of the registrant, its sub-
sidiaries and any predecessor(s) during
the past five years, or such shorter pe-
riod as the registrant may have been
engaged in business. Information shall
be disclosed for earlier periods if mate-
rial to an understanding of the general
development of the business.

(1) In describing developments, infor-
mation shall be given as to matters
such as the following: the year in
which the registrant was organized and
its form of organization; the nature
and results of any bankruptcy, receiv-
ership or similar proceedings with re-
spect to the registrant or any of its sig-
nificant subsidiaries; the nature and
results of any other material reclassi-
fication, merger or consolidation of the
registrant or any of its significant sub-
sidiaries; the acquisition or disposition
of any material amount of assets oth-
erwise than in the ordinary course of
business; and any material changes in
the mode of conducting the business.

(2) Registrants, (i) filing a registra-
tion statement on Form S–1 (§ 239.11 of
this chapter) under the Securities Act
or on Form 10 and Form 10–SB (§ 249.210
of this chapter) under the Exchange
Act, (ii) not subject to the reporting re-
quirements of section 13(a) or 15(d) of
the Exchange Act immediately prior to
the filing of such registration state-
ment, and (iii) that (including prede-
cessors) have not received revenue
from operations during each of the
three fiscal years immediately prior to
the filing of registration statement,
shall provide the following informa-
tion:

(A) If the registration statement is
filed prior to the end of the registrant’s
second fiscal quarter, a description of
the registrant’s plan of operation for
the remainder of the fiscal year; or

(B) If the registration statement is
filed subsequent to the end of the reg-
istrant’s second fiscal quarter, a
descripition of the registrant’s plan of
operation for the remainder of the fis-
cal year and for the first six months of
the next fiscal year. If such informa-
tion is not available, the reasons for its
not being available shall be stated. Dis-
closure relating to any plan shall in-
clude such matters as:

(1) In the case of a registration state-
ment on Form S–1, a statement in nar-
rative form indicating the registrant’s
opinion as to the period of time that
the proceeds from the offering will sat-
isfy cash requirements and whether in
the next six months it will be nec-
essary to raise additional funds to
meet the expenditures required for op-
erating the business of the registrant;
the specific reasons for such opinion
shall be set forth and categories of ex-
penditures and sources of cash re-
sources shall be identified; however,
amounts of expenditures and cash re-
sources need not be provided; in addi-
tion, if the narrative statement is
based on a cash budget, such budget
shall be furnished to the Commission
as supplemental information, but not
as part of the registration statement;

(2) An explanation of material prod-
uct research and development to be
performed during the period covered in
the plan;
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(3) Any anticipated material acquisi-
tion of plant and equipment and the ca-
pacity thereof;

(4) Any anticipated material changes
in number of employees in the various
departments such as research and de-
velopment, production, sales or admin-
istration; and

(5) Other material areas which may
be peculiar to the registrant’s business.

(b) Financial information about indus-
try segments. State for each of the reg-
istrant’s last three fiscal years or for
each fiscal year the registrant has been
engaged in business, whichever period
is shorter, the amounts of revenue
(with sales to unaffiliated customers
and sales or transfers to other industry
segments of the registrant shown sepa-
rately), operating profit or loss and
identifiable assets attributable to each
of the registrant’s industry segments.
(See appendix A to this Item for a sug-
gested tabular format for presentation
of this information.) To the extent that
financial information included pursu-
ant to this paragraph (b) complies with
generally accepted accounting prin-
ciples, the registrant may include in
its financial statements a cross ref-
erence to this data in lieu of presenting
duplicative information about its seg-
ments in the financial statements; con-
versely, a registrant may cross ref-
erence to the financial statements.

(1) The prior period information shall
be restated retroactively in the follow-
ing circumstances, unless not material,
with appropriate disclosure of the na-
ture and effect of the restatement:

(i) When the financial statements of
the registrant as a whole have been re-
stated retroactively; or (ii) when there
has been a change in the way the reg-
istrant’s products or services are
grouped into industry segments and
such change affects the segment infor-
mation being reported; restatement is
not required when a registrant’s
reportable segments change solely as a
result of a change in the nature of its
operations or as a result of a segment
losing or gaining in significance.

(2) If the registrant includes, or is re-
quired by Article 3 of Regulation S–X
(17 CFR 210) to include, interim finan-
cial statements, discuss any facts re-
lating to the performance of any of the
segments during the period which, in

the opinion of management, indicate
that the three year segment financial
data may not be indicative of current
or future operations of the segment.
Comparative financial information
shall be included to the extent nec-
essary to the discussion.

(c) Narrative description of business. (1)
Describe the business done and in-
tended to be done by the registrant and
its subsidiaries, focusing upon the reg-
istrant’s dominant industry segment or
each reportable industry segment
about which financial information is
presented in the financial statements.
To the extent material to an under-
standing of the registrant’s business
taken as a whole, the description of
each such segment shall include the in-
formation specified in paragraphs (c)(1)
(i) through (x) of this section. The mat-
ters specified in paragraphs (c)(1) (xi)
through (xiii) of this section shall be
discussed with respect to the reg-
istrant’s business in general; where
material, the industry segments to
which these matters are significant
shall be identified.

(i) The principal products produced
and services rendered by the registrant
in the industry segment and the prin-
cipal markets for, and methods of dis-
tribution of, the segment’s principal
products and services. In addition,
state for each of the last three fiscal
years the amount or percentage of
total revenue contributed by any class
of similar products or services which
accounted for 10 percent or more of
consolidated revenue in any of the last
three fiscal years or 15 percent or more
of consolidated revenue, if total reve-
nue did not exceed $50,000,000 during
any of such fiscal years.

(ii) A description of the status of a
product or segment (e.g. whether in the
planning stage, whether prototypes
exist, the degree to which product de-
sign has progressed or whether further
engineering is necessary), if there has
been a public announcement of, or if
the registrant otherwise has made pub-
lic information about, a new product or
industry segment that would require
the investment of a material amount of
the assets of the registrant or that oth-
erwise is material. This paragraph is
not intended to require disclosure of
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otherwise nonpublic corporate infor-
mation the disclosure of which would
affect adversely the registrant’s com-
petitive position.

(iii) The sources and availability of
raw materials.

(iv) The importance to the industry
segment and the duration and effect of
all patents, trademarks, licenses, fran-
chises and concessions held.

(v) The extent to which the business
of the industry segment is or may be
seasonal.

(vi) The practices of the registrant
and the industry (respective industries)
relating to working capital items (e.g.,
where the registrant is required to
carry significant amounts of inventory
to meet rapid delivery requirements of
customers or to assure itself of a con-
tinuous allotment of goods from suppli-
ers; where the registrant provides
rights to return merchandise; or where
the registrant has provided extended
payment terms to customers).

(vii) The dependence of the segment
upon a single customer, or a few cus-
tomers, the loss of any one or more of
which would have a material adverse
effect on the segment. The name of any
customer and its relationship, if any,
with the registrant or its subsidiaries
shall be disclosed if sales to the cus-
tomer by one or more segments are
made in an aggregate amount equal to
10 percent or more of the registrant’s
consolidated revenues and the loss of
such customer would have a material
adverse effect on the registrant and its
subsidiaries taken as a whole. The
names of other customers may be in-
cluded, unless in the particular case
the effect of including the names would
be misleading. For purposes of this
paragraph, a group of customers under
common control or customers that are
affiliates of each other shall be re-
garded as a single customer.

(viii) The dollar amount of backlog
orders believed to be firm, as of a re-
cent date and as of a comparable date
in the preceding fiscal year, together
with an indication of the portion there-
of not reasonably expected to be filled
within the current fiscal year, and sea-
sonal or other material aspects of the
backlog. (There may be included as
firm orders government orders that are
firm but not yet funded and contracts

awarded but not yet signed, provided
an appropriate statement is added to
explain the nature of such orders and
the amount thereof. The portion of or-
ders already included in sales or oper-
ating revenues on the basis of percent-
age of completion or program account-
ing shall be excluded.)

(ix) A description of any material
portion of the business that may be
subject to renegotiation of profits or
termination of contracts or sub-
contracts at the election of the Gov-
ernment.

(x) Competitive conditions in the
business involved including, where ma-
terial, the identity of the particular
markets in which the registrant com-
petes, an estimate of the number of
competitors and the registrant’s com-
petitive position, if known or reason-
ably available to the registrant. Sepa-
rate consideration shall be given to the
principal products or services or class-
es of products or services of the seg-
ment, if any. Generally, the names of
competitors need not be disclosed. The
registrant may include such names, un-
less in the particular case the effect of
including the names would be mislead-
ing. Where, however, the registrant
knows or has reason to know that one
or a small number of competitors is
dominant in the industry it shall be
identified. The principal methods of
competition (e.g., price, service, war-
ranty or product performance) shall be
identified, and positive and negative
factors pertaining to the competitive
position of the registrant, to the extent
that they exist, shall be explained if
known or reasonably available to the
registrant.

(xi) If material, the estimated
amount spent during each of the last
three fiscal years on company-spon-
sored research and development activi-
ties determined in accordance with
generally accepted accounting prin-
ciples. In addition, state, if material,
the estimated dollar amount spent dur-
ing each of such years on customer-
sponsored research activities relating
to the development of new products,
services or techniques or the improve-
ment of existing products, services or
techniques.

(xii) Appropriate disclosure also shall
be made as to the material effects that
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compliance with Federal, State and
local provisions which have been en-
acted or adopted regulating the dis-
charge of materials into the environ-
ment, or otherwise relating to the pro-
tection of the environment, may have
upon the capital expenditures, earnings
and competitive position of the reg-
istrant and its subsidiaries. The reg-
istrant shall disclose any material esti-
mated capital expenditures for envi-
ronmental control facilities for the re-
mainder of its current fiscal year and
its succeeding fiscal year and for such
further periods as the registrant may
deem materials.

(xiii) The number of persons em-
ployed by the registrant.

(d) Financial information about foreign
and domestic operations and export sales.
(1) State for each of the registrant’s
last three fiscal years, or for each fis-
cal year the registrant has been en-
gaged in business, whichever period is
shorter, the amounts of revenue (with
sales to unaffiliated customers and
sales or transfers to other geographic
areas shown separately), operating
profit or loss and identifiable assets at-
tributable to each of the registrant’s
geographic areas and the amount of ex-
port sales in the aggregate or by appro-
priate geographic area to which the
sales are made. (See appendix B to this
section for a suggested tabular format
for presentation of this information.)
To the extent that financial informa-
tion included pursuant to this para-
graph (d) complies with generally ac-
cepted accounting principles, the reg-
istrant may include in its financial
statements a cross reference to this
data in lieu of presenting duplicative
data in its financial statements; con-
versely a registrant may cross-ref-
erence to the financial statements. The
prior period information shall be retro-
actively restated in the following cir-
cumstances, unless not material, with
appropriate disclosure of the nature
and effect of the restatement:

(i) When the financial statements of
the registrant as a whole have been
retroactively restated, or

(ii) When there has been a change in
the way a registrant’s foreign oper-
ations are grouped into geographic
areas and such change affects the geo-
graphic area information being re-

ported. Restatement is not required
when a registrant’s geographic areas
change as a result of a change in the
nature of operations or as a result of
an area losing or gaining in signifi-
cance.

(2) Any risks attendant to the foreign
operations and any dependence of one
or more of the registrant’s industry
segments upon such foreign operations
shall be described unless it would be
more appropriate for this matter to be
discussed in connection with the de-
scription of one or more of the reg-
istrant’s industry segments pursuant
to paragraph (c) of this section.

(3) If the registrant includes, or is re-
quired by Article 3 of Regulation S–X
[17 CFR 210], to include, interim finan-
cial statements, discuss any facts re-
lating to the information furnished
pursuant to this paragraph (d) that, in
the opinion of management, indicate
that the three year financial data for
foreign and domestic operations or ex-
port sales may not be indicative of cur-
rent or future operations. Comparative
information shall be included to the
extent necessary to the discussion.

(e) Available information. Disclose the
following in any registration state-
ment you file under the Securities Act
of 1933:

(1) Whether you file reports with the
Securities and Exchange Commission.
If you are reporting company, identify
the reports and other information you
file with the SEC.

(2) That the public may read and
copy any materials you file with the
SEC at the SEC’s Public Reference
Room at 450 Fifth Street, NW., Wash-
ington, DC 20549. State that the public
may obtain information on the oper-
ation of the Public Reference Room by
calling the SEC at 1–800–SEC–0330. If
you are an electronic filer, state that
the SEC maintains an Internet site
that contains reports, proxy and infor-
mation statements, and other informa-
tion regarding issuers that file elec-
tronically with the SEC and state the
address of that site (http://
www.sec.gov). You are encouraged to
give your Internet address, if available;

(f) Reports to security holders. Disclose
the following information in any reg-
istration statement you file under the
Securities Act:
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(1) If the SEC’s proxy rules or regula-
tions, or stock exchange requirements,
do not require you to send an annual
report to security holders or to holders
of American depository receipts, de-
scribe briefly the nature and frequency
of reports that you will give to secu-
rity holders. Specify whether the re-
ports that you give will contain finan-
cial information that has been exam-
ined and reported on, with an opinion
expressed ‘‘by’’ an independent public
or certified public accountant.

(2) For a foreign private issuer, if the
report will not contain financial infor-
mation prepared in accordance with
U.S. generally accepted accounting
principles, you must state whether the
report will include a reconciliation of
this information with U.S. generally
accepted accounting principles.

(g) Enforceability of civil liabilities
against foreign persons. Disclose the fol-
lowing if you are a foreign private
issuer filing a registration statement
under the Securities Act:

(1) Whether or not investors may
bring actions under the civil liability
provisions of the U.S. Federal securi-
ties laws against the foreign private
issuer, any of its officers and directors
who are residents of a foreign country,
any underwriters or experts named in
the registration statement that are
residents of a foreign country, and
whether investors may enforce these
civil liability provisions when the as-
sets of the issuer or these other persons
are located outside of the United
States. The disclosure must address
the following matters:

(i) The investor’s ability to effect
service of process within the United
States on the foreign private issuer or
any person;

(ii) The investor’s ability to enforce
judgments obtained in U.S. courts
against foreign persons based upon the
civil liability provisions of the U.S.
Federal securities laws;

(iii) The investor’s ability to enforce,
in an appropriate foreign court, judg-
ments of U.S. courts based upon the
civil liability provisions of the U.S.
Federal securities laws; and

(iv) The investor’s ability to bring an
original action in an appropriate for-
eign court to enforce liabilities against

the foreign private issuer or any person
based upon the U.S. Federal securities
laws.

(2) If you provide this disclosure
based on an opinion of counsel, name
counsel in the prospectus and file as an
exhibit to the registration statement a
signed consent of counsel to the use of
its name and opinion.

Instructions to Item 101: 1. In determining
what information about the industry seg-
ments is material to an understanding of the
registrant’s business taken as a whole and
therefore required to be disclosed, pursuant
to paragraph (c) of this Item, the registrant
should take into account both quantitative
and qualitative factors such as the signifi-
cance of the matter to the registrant (e.g.,
whether a matter with a relatively minor
impact on the registrant’s business is rep-
resented by management to be important to
its future profitability), the pervasiveness of
the matter (e.g., whether it affects or may
affect numerous items in the segment infor-
mation), and the impact of the matter (e.g.,
whether it distorts the trends reflected in
the segment information). Situations may
arise when information should be disclosed
about a segment, althought the information
in quantitative terms may not appear sig-
nificant to the registrant’s business taken as
a whole.

2. The determination whether information
about foreign and domestic operations and
export sales is required in the document for
a particular year shall be based upon an
evaluation of interperiod comparability. For
instance, interperiod comparability most
likely would require that foreign and domes-
tic operations and export sales that have
been significant in the past and are expected
to be significant in the future be regarded as
reportable even though they are not signifi-
cant in the current fiscal year.

3. The Commission, upon written request
of the registrant and where consistent with
the protection of investors, may permit the
omission of any of the information required
by this Item or the furnishing in substi-
tution thereof of appropriate information of
comparable character.

APPENDIX A—INDUSTRY SEGMENTS

The table set forth below is illustrative of
the format that might be used for presenting
the segment information required by para-
graphs (b) and (c)(1)(i) of Items 101 regarding
industry segments and classes of similar
products or services.
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FINANCIAL INFORMATION RELATING TO INDUSTRY
SEGMENTS AND CLASSES OF PRODUCTS OR
SERVICES

Year

1 2 3

Sales to unaffiliated customers:
Industry segment A:

Class of product 1 ............. .......... .......... ..........
Class of product 2 ............. .......... .......... ..........

Industry segment B:
Class of product 1 ............. .......... .......... ..........
Class of product 2 ............. .......... .......... ..........

Industry segment C ................... .......... .......... ..........
Other industries ......................... .......... .......... ..........
Intersegment sales or transfers:

Industry segment A ............ .......... .......... ..........
Industry segment B ............ .......... .......... ..........
Industry segment C ........... .......... .......... ..........
Other industries ................. .......... .......... ..........

Operating profit or loss:
Industry segment A ............ .......... .......... ..........
Industry segment B ............ .......... .......... ..........
Industry segment C ........... .......... .......... ..........
Other industries ................. .......... .......... ..........

Identifiable assets:
Industry segment A ............ .......... .......... ..........
Industry segment B ............ .......... .......... ..........
Industry segment C ........... .......... .......... ..........
Other industries ................. .......... .......... ..........

APPENDIX B—FOREIGN AND DOMESTIC
OPERATIONS AND EXPORT SALES

The table set forth below is illustrative of
the format that might be used for presenting
the segment information required by para-
graph (d) of Item 101 regarding foreign and
domestic operations and export sales.

FINANCIAL INFORMATION RELATING TO FOREIGN
AND DOMESTIC OPERATIONS AND EXPORT SALES

Year

1 2 3

Sales to unaffiliated customers:
United States1 ........................... .......... .......... ..........
Geographic area A .................... .......... .......... ..........
Geographic area B .................... .......... .......... ..........

Sales or transfers between geo-
graphic areas:

United States ............................ .......... .......... ..........
Geographic area A .................... .......... .......... ..........
Geographic area B .................... .......... .......... ..........

Operating profit or loss:2
United States ............................ .......... .......... ..........
Geographic area A .................... .......... .......... ..........
Geographic area B .................... .......... .......... ..........

Identifiable assets:
United States ............................ .......... .......... ..........
Geographic area A .................... .......... .......... ..........
Geographic area B .................... .......... .......... ..........

Export sales; United States3 ............ .......... .......... ..........

1 Or appropriate area of domestic operations.
2 Or some other reasonable measure of profitability as used

in the financial statements.
3 Identify the geographic areas to which the sales are made,

if appropriate.

[47 FR 11401, Mar. 16, 1982, as amended at 63
FR 6381, Feb. 6, 1998]

EFFECTIVE DATE NOTE: At 63 FR 6381, Feb.
6, 1998, § 229.101 was amended by adding para-
graphs (e), (f), and (g), effective Oct. 1, 1998.

§ 229.102 (Item 102) Description of
property.

State briefly the location and general
character of the principal plants, mines
and other materially important phys-
ical properties of the registrant and its
subsidiaries. In addition, identify the
industry segment(s) that use the prop-
erties described. If any such property is
not held in fee or is held subject to any
major encumbrance, so state and de-
scribe briefly how held.

Instructions to Item 102: 1. What is required
is such information as reasonably will in-
form investors as to the suitability, ade-
quacy, productive capacity and extent of uti-
lization of the facilities by the registrant.
Detailed descriptions of the physical charac-
teristics of individual properties or legal de-
scriptions by metes and bounds are not re-
quired and shall not be given.

2. In determining whether properties
should be described, the registrant should
take into account both quantitative and
qualitative factors. See Instruction 1 to Item
101 of Regulation S–K (§ 229.101).

3. In the case of an extractive enterprise,
material information shall be given as to
production, reserves, locations, development
and the nature of the registrant’s interest. If
individual properties are of major signifi-
cance to an industry segment:

A. More detailed information concerning
these matters shall be furnished; and

B. Appropriate maps shall be used to dis-
close location data of significant properties
except in cases for which numerous maps
would be required.

4. A. If reserve estimates are referred to in
the document, the staff of the Office of Engi-
neering, Division of Corporation Finance of
the Commission, shall be consulted. That Of-
fice may request that a copy of the full re-
port of the engineer or other expert who esti-
mated the reserves be furnished as supple-
mental information and not as part of the
filing. See Rule 418 of Regulation C (§ 230.418
of this chapter) and Rule 12b–4 of Regulation
12B (§ 240.12b–4 of this chapter) with respect
to the submission to, and return by, the
Commission of supplemental information.

B. If the estimates of reserves, or any esti-
mated valuation thereof, are represented as
being based on estimates prepared or re-
viewed by independent consultants, those
independent consultants shall be named in
the document.

5. Estimates of oil or gas reserves other
than proved or, in the case of other extrac-
tive reserves, estimates other than proved or
probable reserves, and any estimated values
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of such reserves shall not be disclosed in any
document publicly filed with the Commis-
sion, unless such information is required to
be disclosed in the document by foreign or
state law; provided, however, that where
such estimates previously have been pro-
vided to a person (or any of its affiliates)
that is offering to acquire, merge or consoli-
date with the registrant or otherwise to ac-
quire the registrant’s securities, such esti-
mates may be included in documents relat-
ing to such acquisition.

6. The definitions in § 210.4–10(a) of Regula-
tion S–X [17 CFR 210] shall apply to this Item
with respect to oil and gas operations.

§ 229.103 (Item 103) Legal proceedings.
Describe briefly any material pend-

ing legal proceedings, other than ordi-
nary routine litigation incidental to
the business, to which the registrant or
any of its subsidiaries is a party or of
which any of their property is the sub-
ject. Include the name of the court or
agency in which the proceedings are
pending, the date instituted, the prin-
cipal parties thereto, a description of
the factual basis alleged to underlie
the proceeding and the relief sought.
Include similar information as to any
such proceedings known to be con-
templated by governmental authori-
ties.

Instructions to Item 103: 1. If the business or-
dinarily results in actions for negligence or
other claims, no such action or claim need be
described unless it departs from the normal
kind of such actions.

2. No information need be given with re-
spect to any proceeding that involves pri-
marily a claim for damages if the amount in-
volved, exclusive of interest and costs, does
not exceed 10 percent of the current assets of
the registrant and its subsidiaries on a con-
solidated basis. However, if any proceeding
presents in large degree the same legal and
factual issues as other proceedings pending
or known to be contemplated, the amount
involved in such other proceedings shall be
included in computing such percentage.

3. Notwithstanding Instructions 1 and 2,
any material bankruptcy, receivership, or
similar proceeding with respect to the reg-
istrant or any of its significant subsidiaries
shall be described.

4. Any material proceedings to which any
director, officer or affiliate of the registrant,
any owner of record or beneficially of more
than five percent of any class of voting secu-
rities of the registrant, or any associate of
any such director, officer, affiliate of the
registrant, or security holder is a party ad-
verse to the registrant or any of its subsidi-
aries or has a material interest adverse to

the registrant or any of its subsidiaries also
shall be described.

5. Notwithstanding the foregoing, an ad-
ministrative or judicial proceeding (includ-
ing, for purposes of A and B of this Instruc-
tion, proceedings which present in large de-
gree the same issues) arising under any Fed-
eral, State or local provisions that have been
enacted or adopted regulating the discharge
of materials into the environment or pri-
mary for the purpose of protecting the envi-
ronment shall not be deemed ‘‘ordinary rou-
tine litigation incidental to the business’’
and shall be described if:

A. Such proceeding is material to the busi-
ness or financial condition of the registrant;

B. Such proceeding involves primarily a
claim for damages, or involves potential
monetary sanctions, capital expenditures,
deferred charges or charges to income and
the amount involved, exclusive of interest
and costs, exceeds 10 percent of the current
assets of the registrant and its subsidiaries
on a consolidated basis; or

C. A governmental authority is a party to
such proceeding and such proceeding in-
volves potential monetary sanctions, unless
the registrant reasonably believes that such
proceeding will result in no monetary sanc-
tions, or in monetary sanctions, exclusive of
interest and costs, of less than $100,000; pro-
vided, however, that such proceedings which
are similar in nature may be grouped and de-
scribed generically.

Subpart 229.200—Securities of the
Registrant

§ 229.201 (Item 201) Market price of
and dividends on the registrant’s
common equity and related stock-
holder matters.

(a) Market information. (1)(i) Identify
the principal United States market or
markets in which each class of the reg-
istrant’s common equity is being trad-
ed. Where there is no established public
trading market for a class of common
equity, furnish a statement to that ef-
fect. For purposes of this Item the ex-
istence of limited or sporadic
quotations should not of itself be
deemed to constitute an ‘‘established
public trading market.’’ In the case of
foreign registrants, also identify the
principal established foreign public
trading market, if any, for each class
of the registrant’s common equity.

(ii) If the principal United States
market for such common equity is an
exchange, state the high and low sales
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prices for the equity for each full quar-
terly period within the two most re-
cent fiscal years and any subsequent
interim period for which financial
statements are included, or are re-
quired to be included by Article 3 of
Regulation S–X [17 CFR 210], as re-
ported in the consolidated transaction
reporting system or, if not so reported,
as reported on the principal exchange
market for such equity.

(iii) If the principal United States
market for such common equity is not
an exchange, state the range of high
and low bid information for the equity
for each full quarterly period within
the two most recent fiscal years and
any subsequent interim period for
which financial statements are in-
cluded, or are required to be included
by Article 3 of Regulation S–X, as regu-
larly quoted in the automated
quotation system of a registered secu-
rities association, or where the equity
is not quoted in such a system, the
range of reported high and low bid
quotations, indicating the source of
such quotations. Indicate, as applica-
ble, that such over-the-counter market
quotations reflect inter-dealer prices,
without retail mark-up, mark-down or
commission and may not necessarily
represent actual transactions. Where
there is an absence of an established
public trading market, reference to
quotations shall be qualified by appro-
priate explanation.

(iv) Where a foreign registrant has
identified a principal established for-
eign trading market for its common eq-
uity pursuant to paragraph (a)(1) of
this Item, also provide market price in-
formation comparable, to the extent
practicable, to that required for the
principal United States market, in-
cluding the source of such information.
Such prices shall be stated in the cur-
rency in which they are quoted. The
registrant may translate such prices
into United States currency at the cur-
rency exchange rate in effect on the
date the price disclosed was reported
on the foreign exchange. If the primary
United States market for the reg-
istrant’s common equity trades using
American Depositary Receipts, the
United States prices disclosed shall be
on that basis.

(v) If the information called for by
this Item is being presented in a reg-
istration statement filed pursuant to
the Securities Act or a proxy or infor-
mation statement filed pursuant to the
Exchange Act, the document also shall
include price information as of the lat-
est practicable date, and, in the case of
securities to be issued in connection
with an acquisition, business combina-
tion or other reorganization, as of the
date immediately prior to the public
announcement of such transaction.

(2) If the information called for by
this paragraph (a) is being presented in
a registration statement on Form S–1
(§ 239.11 of this chapter) or Form SB–2
(§ 239.28 of this chapter) under the Secu-
rities Act or on Form 10 and Form 10–
SB (§ 249.210 of this chapter) under the
Exchange Act relating to a class of
common equity for which at the time
of filing there is no established United
States public trading market, indicate
the amount(s) of common equity (i)
that is subject to outstanding options
or warrants to purchase, or securities
convertible into, common equity of the
registrant; (ii) that could be sold pur-
suant to Rule 144 under the Securities
Act [§ 230.144 of this chapter] or that
the registrant has agreed to register
under the Securities Act for sale by se-
curity holders; or (iii) that is being, or
has been publicly proposed to be, pub-
licly offered by the registrant (unless
such common equity is being offered
pursuant to an employee benefit plan
or dividend reinvestment plan), the of-
fering of which could have a material
effect on the market price of the reg-
istrant’s common equity.

(b) Holders. (1) Set forth the approxi-
mate number of holders of each class of
common equity of the registrant as of
the latest practicable date.

(2) If the information called for by
this paragraph (b) is being presented in
a registration statement filed pursuant
to the Securities Act or a proxy state-
ment or information statement filed
pursuant to the Exchange Act that re-
lates to an acquisition, business com-
bination or other reorganization, indi-
cate the effect of such transaction on
the amount and percentage of present
holdings of the registrant’s common
equity owned beneficially by (i) any
person (including any group as that
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term is used in section 13(d)(3) of the
Exchange Act) who is known to the
registrant to be the beneficial owner of
more than five percent of any class of
the registrant’s common equity and (ii)
each director and nominee and (iii) all
directors and officers as a group, and
the registrant’s present commitments
to such persons with respect to the
issuance of shares of any class of its
common equity.

(c) Dividends. (1) State the frequency
and amount of any cash dividends de-
clared on each class of its common eq-
uity by the registrant for the two most
recent fiscal years and any subsequent
interim period for which financial
statements are required to be pre-
sented by § 210.3 of Regulation S–X.
Where there are restrictions (includ-
ing, where appropriate, restrictions on
the ability of registrant’s subsidiaries
to transfer funds to the registrant in
the form of cash dividends, loans or ad-
vances) that currently materially limit
the registrant’s ability to pay such
dividends or that the registrant reason-
ably believes are likely to limit mate-
rially the future payment of dividends
on the common equity so state and ei-
ther (i) describe briefly (where appro-
priate quantify) such restrictions, or
(ii) cross reference to the specific dis-
cussion of such restrictions in the Man-
agement’s Discussion and Analysis of
financial condition and operating re-
sults prescribed by Item 303 of Regula-
tion S–K (§ 229.303) and the description
of such restrictions required by Regu-
lation S–X in the registrant’s financial
statements.

(2) Where registrants have a record of
paying no cash dividends although
earnings indicate an ability to do so,
they are encouraged to consider the
question of their intention to pay cash
dividends in the foreseeable future and,
if no such intention exists, to make a
statement of that fact in the filing.
Registrants which have a history of
paying cash dividends also are encour-
aged to indicate whether they cur-
rently expect that comparable cash
dividends will continue to be paid in
the future and, if not, the nature of the
change in the amount or rate of cash
dividend payments.

Instructions to Item 201: 1. Registrants, the
common equity of which is listed for trading
on more than one securities exchange reg-
istered under the Exchange Act, are required
to indicate each such exchange pursuant to
paragraph (a)(1)(i) of this Item; such reg-
istrants, however, need only report one set of
price quotations pursuant to paragraph
(a)(1)(ii) of this Item; where available, these
shall be the prices as reported in the consoli-
dated transaction reporting system and,
where the prices are not so reported, the
prices on the most significant (in terms of
volume) securities exchange for such shares.

2. Market prices and dividends reported
pursuant to this Item shall be adjusted to
give retroactive effect to material changes
resulting from stock dividends, stock splits
and reverse stock splits.

3. The computation of the approximate
number of holders of registrant’s common
equity may be based upon the number of
record holders or also may include individual
participants in security position listings. See
Rule 17Ad–8 under the Exchange Act. The
method of computation that is chosen shall
be indicated.

4. If the registrant is a foreign issuer, de-
scribe briefly:

A. Any governmental laws, decrees or reg-
ulations in the country in which the reg-
istrant is organized that restrict the export
or import of capital, including, but not lim-
ited to, foreign exchange controls, or that af-
fect the remittance of dividends or other
payments to nonresident holders of the reg-
istrant’s common equity; and

B. All taxes, including withholding provi-
sions, to which United States common eq-
uity holders are subject under existing laws
and regulations of the foreign country in
which the registrant is organized. Include a
brief description of pertinent provisions of
any reciprocal tax treaty between such for-
eign country and the United States regard-
ing withholding. If there is no such treaty, so
state.

5. If the registrant is a foreign private
issuer whose common equity of the class
being registered is wholly or partially in
bearer form, the response to this Item shall
so indicate together with as much informa-
tion as the registrant is able to provide with
respect to security holdings in the United
States. If the securities being registered
trade in the United States in the form of
American Depositary Receipts or similar
certificates, the response to this Item shall
so indicate together with the name of the de-
positary issuing such receipts and the num-
ber of shares or other units of the underlying
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security representing the trading units in
such receipts.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 25127, June 10, 1982; 47 FR 54768, Dec. 6,
1982]

§ 229.202 (Item 202) Description of reg-
istrant’s securities.

NOTE: If the securities being described have
been accepted for listing on an exchange, the
exchange may be identified. The document
should not however, convey the impression
that the registrant may apply successfully
for listing of the securities on an exchange
or that, in the case of an underwritten offer-
ing, the underwriters may request the reg-
istrant to apply for such listing, unless there
is reasonable assurance that the securities to
be offered will be acceptable to a securities
exchange for listing.

(a) Capital stock. If capital stock is to
be registered, state the title of the
class and describe such of the matters
listed in paragraphs (a) (1) through (5)
as are relevant. A complete legal de-
scription of the securities need not be
given.

(1) Outline briefly: (i) dividend rights;
(ii) terms of conversion; (iii) sinking
fund provisions; (iv) redemption provi-
sions; (v) voting rights, including any
provisions specifying the vote required
by security holders to take action; (vi)
any classification of the Board of Di-
rectors, and the impact of such classi-
fication where cumulative voting is
permitted or required; (vii) liquidation
rights; (viii) preemption rights; and
(ix) liability to further calls or to as-
sessment by the registrant and for li-
abilities of the registrant imposed on
its stockholders under state statutes
(e.g., to laborers, servants or employees
of the registrant), unless such disclo-
sure would be immaterial because the

financial resources of the registrant or
other factors make it improbable that
liability under such state statues
would be imposed; (x) any restriction
on alienability of the securities to be
registered; and (xi) any provision dis-
criminating against any existing or
prospective holder of such securities as
a result of such security holder owning
a substantial amount of securities.

(2) If the rights of holders of such
stock may be modified otherwise than
by a vote of a majority or more of the
shares outstanding, voting as a class,
so state and explain briefly.

(3) If preferred stock is to be reg-
istered, describe briefly any restriction
on the repurchase or redemption of
shares by the registrant while there is
any arrearage in the payment of divi-
dends or sinking fund installments. If
there is no such restriction, so state.

(4) If the rights evidenced by, or
amounts payable with respect to, the
shares to be registered are, or may be,
materially limited or qualified by the
rights of any other authorized class of
securities, include the information re-
garding such other securities as will
enable investors to understand such
limitations or qualifications. No infor-
mation need be given, however, as to
any class of securities all of which will
be retired, provided appropriate steps
to ensure such retirement will be com-
pleted prior to or upon delivery by the
registrant of the shares.

(5) Describe briefly or cross-reference
to a description in another part of the
document, any provision of the reg-
istrant’s charter or by-laws that would
have an effect of delaying, deferring or
preventing a change in control of the
registrant and that would operate only
with respect to an extraordinary cor-
porate transaction involving the reg-
istrant (or any of its subsidiaries), such
as a merger, reorganization, tender
offer, sale or transfer of substantially
all of its assets, or liquidation. Provi-
sions and arrangements required by
law or imposed by governmental or ju-
dicial authority need not be described
or discussed pursuant to this paragraph
(a)(5). Provisions or arrangements
adopted by the registrant to effect, or
further, compliance with laws or gov-
ernmental or judicial mandate are not
subject to the immediately preceding
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sentence where such compliance did
not require the specific provisions or
arrangements adopted.

(b) Debt securities. If debt securities
are to be registered, state the title of
such securities, the principal amount
being offered, and, if a series, the total
amount authorized and the total
amount outstanding as of the most re-
cent practicable date; and describe
such of the matter listed in paragraphs
(b) (1) through (10) as are relevant. A
complete legal description of the secu-
rities need not be given. For purposes
solely of this Item, debt securities that
differ from one another only as to the
interest rate or maturity shall be re-
garded as securities of the same class.
Outline briefly:

(1) Provisions with respect to matu-
rity, interest, conversion, redemption,
amortization, sinking fund, or retire-
ment;

(2) Provisions with respect to the
kind and priority of any lien securing
the securities, together with a brief
identification of the principal prop-
erties subject to such lien;

(3) Provisions with respect to the
subordination of the rights of holders
of the securities to other security hold-
ers or creditors of the registrant; where
debt securities are designated as subor-
dinated in accordance with Instruction
1 to this Item, set forth the aggregate
amount of outstanding indebtedness as
of the most recent practicable date
that by the terms of such debt securi-
ties would be senior to such subordi-
nated debt and describe briefly any
limitation on the issuance of such addi-
tional senior indebtedness or state that
there is no such limitation;

(4) Provisions restricting the declara-
tion of dividends or requiring the main-
tenance of any asset ratio or the cre-
ation or maintenance of reserves;

(5) Provisions restricting the incur-
rence of additional debt or the issuance
of additional securities; in the case of
secured debt, whether the securities
being registered are to be issued on the
basis of unbonded bondable property,
the deposit of cash or otherwise; as of
the most recent practicable date, the
approximate amount of unbonded
bondable property available as a basis
for the issuance of bonds; provisions
permitting the withdrawal of cash de-

posited as a basis for the issuance of
bonds; and provisions permitting the
release or substitution of assets secur-
ing the issue; Provided, however, That
provisions permitting the release of as-
sets upon the deposit of equivalent
funds or the pledge of equivalent prop-
erty, the release of property no longer
required in the business, obsolete prop-
erty, or property taken by eminent do-
main or the application of insurance
moneys, and other similar provisions
need not be described;

(6) The general type of event that
constitutes a default and whether or
not any periodic evidence is required to
be furnished as to the absence of de-
fault or as to compliance with the
terms of the indenture;

(7) Provisions relating to modifica-
tion of the terms of the security or the
rights of security holders;

(8) If the rights evidenced by the se-
curities to be registered are, or may be,
materially limited or qualified by the
rights of any other authorized class of
securities, the information regarding
such other securities as will enable in-
vestors to understand the rights evi-
denced by the securities; to the extent
not otherwise disclosed pursuant to
this Item; no information need be
given, however, as to any class of secu-
rities all of which will be retired, pro-
vided appropriate steps to ensure such
retirement will be completed prior to
or upon delivery by the registrant of
the securities;

(9) If debt securities are to be offered
at a price such that they will be
deemed to be offered at an ‘‘original
issue discount’’ as defined in paragraph
(a) of section 1273 of the Internal Reve-
nue Code (26 U.S.C. 1273), or if a debt
security is sold in a package with an-
other security and the allocation of the
offering price between the two securi-
ties may have the effect of offering the
debt security at such an original issue
discount, the tax effects thereof pursu-
ant to sections 1271–1278;

(10) The name of the trustee(s) and
the nature of any material relationship
with the registrant or with any of its
affiliates; the percentage of securities
of the class necessary to require the
trustee to take action; and what in-
demnification the trustee may require
before proceeding to enforce the lien.
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(c) Warrants and rights. If the securi-
ties described are to be offered pursu-
ant to warrants or rights state:

(1) The amount of securities called
for by such warrants or rights;

(2) The period during which and the
price at which the warrants or rights
are exercisable;

(3) The amount of warrants or rights
outstanding;

(4) Provisions for changes to or ad-
justments in the exercise price; and

(5) Any other material terms of such
rights on warrants.

(d) Other securities. If securities other
than capital stock, debt, warrants or
rights are to be registered, include a
brief description (comparable to that
required in paragraphs (a), (b) and (c)
of Item 202) of the rights evidenced
thereby.

(e) Market information for securities
other than common equity. If securities
other than common equity are to be
registered and there is an established
public trading market for such securi-
ties (as that term is used in Item 201 of
Regulation S–K (§ 229.201 of this chap-
ter)) provide market information with
respect to such securities comparable
to that required by paragraph (a) of
Item 201 of Regulation S–K (§ 229.201).

(f) American Depositary Receipts. If De-
positary Shares represented by Amer-
ican Depositary Receipts are being reg-
istered, furnish the following informa-
tion:

(1) The name of the depositary and
the address of its principal executive
office.

(2) State the title of the American
Depositary Receipts and identify the
deposited security. Describe briefly the
terms of deposit, including the provi-
sions, if any, with respect to:

(i) The amount of deposited securi-
ties represented by one unit of Amer-
ican Depositary Receipts;

(ii) The procedure for voting, if any,
the deposited securities;

(iii) The collection and distribution
of dividends;

(iv) The transmission of notices, re-
ports and proxy soliciting material;

(v) The sale or exercise of rights;
(vi) The deposit or sale of securities

resulting from dividends, splits or
plans of reorganization;

(vii) Amendment, extension or termi-
nation of the deposit;

(viii) Rights of holders of receipts to
inspect the transfer books of the depos-
itary and the list of holders of receipts;

(ix) Restrictions upon the right to de-
posit or withdraw the underlying secu-
rities;

(x) Limitation upon the liability of
the depositary.

(3) Describe all fees and charges
which may be imposed directly or indi-
rectly against the holder of the Amer-
ican Depositary Receipts, indicating
the type of service, the amount of fee
or charges and to whom paid.

Instructions to Item 202: 1. Wherever the
title of securities is required to be stated,
there shall be given such information as will
indicate the type and general character of
the securities, including the following:

A. In the case of shares, the par or stated
value, if any; the rate of dividends, if fixed,
and whether cumulative or non-cumulative;
a brief indication of the preference, if any;
and if convertible or redeemable, a state-
ment to that effect;

B. In the case of debt, the rate of interest;
the date of maturity or, if the issue matures
serially, a brief indication of the serial ma-
turities, such as ‘‘maturing serially from
1955 to 1960’’; if the payment of principal or
interest is contingent, an appropriate indica-
tion of such contingency; a brief indication
of the priority of the issue; and, if convert-
ible or callable, a statement to that effect;
or

C. In the case of any other kind of secu-
rity, appropriate information of comparable
character.

2. If the registrant is a foreign registrant,
include (to the extent not disclosed in the
document pursuant to Item 201 of Regulation
S–K (§ 229.201) or otherwise) in the descrip-
tion of the securities:

A. A brief description of any limitations on
the right of nonresident or foreign owners to
hold or vote such securities imposed by for-
eign law or by the charter or other constitu-
ent document of the registrant, or if no such
limitations are applicable, so state;

B. A brief description of any governmental
laws, decrees or regulations in the country
in which the registrant is organized affecting
the remittance of dividends, interest and
other payments to nonresident holders of the
securities being registered;

C. A brief outline of all taxes, including
withholding provisions, to which United
States security holders are subject under ex-
isting laws and regulations of the foreign
country in which the registrant is organized;
and
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D. A brief description of pertinent provi-
sions of any reciprocal tax treaty between
such foreign country and the United States
regarding withholding or, if there is no such
treaty, so state.

3. Section 305(a)(2) of the Trust Indenture
Act of 1939, 15 U.S.C. 77aaa et seq., as amend-
ed (‘‘Trust Indenture Act’’), shall not be
deemed to require the inclusion in a registra-
tion statement or in a prospectus of any in-
formation not required by this Item.

4. Where convertible securities or stock
purchase warrants are being registered that
are subject to redemption or call, the de-
scription of the conversion terms of the secu-
rities or material terms of the warrants shall
disclose:

A. Whether the right to convert or pur-
chase the securities will be forfeited unless
it is exercised before the date specified in a
notice of the redemption or call;

B. The expiration or termination date of
the warrants;

C. The kinds, frequency and timing of no-
tice of the redemption or call, including the
cities or newspapers in which notice will be
published (where the securities provide for a
class of newspapers or group of cities in
which the publication may be made at the
discretion of the registrant, the registrant
should describe such provision); and

D. In the case of bearer securities, that in-
vestors are responsible for making arrange-
ments to prevent loss of the right to convert
or purchase in the event of redemption of
call, for example, by reading the newspapers
in which the notice of redemption or call
may be published.

5. The response to paragraph (f) shall in-
clude information with respect to fees and
charges in connection with (A) the deposit or
substitution of the underlying securities; (B)
receipt and distribution of dividends; (C) the
sale or exercise of rights; (D) the withdrawal
of the underlying security; and (E) the trans-
ferring, splitting or grouping of receipts. In-
formation with respect to the right to col-
lect the fees and charges against dividends
received and deposited securities shall be in-
cluded in response to this item.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79
Stat.1051; sec. 308(a)(2), 90 Stat. 57; secs. 12,
13, 15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs.
1, 3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 54768, Dec. 6, 1982; 51 FR 42056, Nov. 20,
1986]

Subpart 229.300—Financial
Information

§ 229.301 (Item 301) Selected financial
data.

Furnish in comparative columnar
form the selected financial data for the
registrant referred to below, for

(a) Each of the last five fiscal years
of the registrant (or for the life of the
registrant and its predecessors, if less),
and

(b) Any additional fiscal years nec-
essary to keep the information from
being misleading.

Instructions to Item 301: 1. The purpose of
the selected financial data shall be to supply
in a convenient and readable format selected
financial data which highlight certain sig-
nificant trends in the registrant’s financial
condition and results of operations.

2. Subject to appropriate variation to con-
form to the nature of the registrant’s busi-
ness, the following items shall be included in
the table of financial data: net sales or oper-
ating revenues; income (loss) from continu-
ing operations; income (loss) from continu-
ing operations per common share; total as-
sets; long-term obligations and redeemable
preferred stock (including long-term debt,
capital leases, and redeemable preferred
stock as defined in § 210.5–02.28(a) of Regula-
tion S–X [17 CFR 210]; and cash dividends de-
clared per common share. Registrants may
include additional items which they believe
would enhance an understanding of and
would highlight other trends in their finan-
cial condition and results of operations.
Briefly describe, or cross-reference to a dis-
cussion thereof, factors such as accounting
changes, business combinations or disposi-
tions of business operations, that materially
affect the comparability of the information
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reflected in selected financial data. Discus-
sion of, or reference to, any material uncer-
tainties should also be included where such
matters might cause the data reflected here-
in not to be indicative of the registrant’s fu-
ture financial condition or results of oper-
ations.

3. All references to the registrant in the
table of selected financial data and in this
Item shall mean the registrant and its sub-
sidiaries consolidated.

4. If interim period financial statements
are included, or are required to be included,
by Article 3 of Regulation S–X, registrants
should consider whether any or all of the se-
lected financial data need to be updated for
such interim periods to reflect a material
change in the trends indicated; where such
updating information is necessary, reg-
istrants shall provide the information on a
comparative basis unless not necessary to an
understanding of such updating information.

5. A foreign private issuer shall disclose
also the following information in all filings
containing financial statements:

A. In the forepart of the document and as
of the latest practicable date, the exchange
rate into U.S. currency of the foreign cur-
rency in which the financial statements are
denominated;

B. A history of exchange rates for the five
most recent years and any subsequent in-
terim period for which financial statements
are presented setting forth the rates for pe-
riod end, the average rates, and the range of
high and low rates for each year; and

C. If equity securities are being registered,
a five year summary of dividends per share
stated in both the currency in which the fi-
nancial statements are denominated and
United States currency based on the ex-
change rates at each respective payment
date.

6. A foreign private issuer shall present the
selected financial data in the same currency
as its financial statements. The issuer may
present the selected financial data on the
basis of the accounting principles used in its
primary financial statements but in such
case shall present this data also on the basis
of any reconciliations of such data to United
States generally accepted accounting prin-
ciples and Regulation S–X made pursuant to
Rule 4–01 of Regulation S–X (§ 210.4–01 of this
chapter).

7. For purposes of this rule, the rate of ex-
change means the noon buying rate in New
York City for cable transfers in foreign cur-
rencies as certified for customs purposes by
the Federal Reserve Bank of New York. The
average rate means the average of the ex-

change rates on the last day of each month
during a year.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8, 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 54768, Dec. 6, 1982; 52 FR 30919, Aug. 18,
1987]

§ 229.302 (Item 302) Supplementary fi-
nancial information.

(a) Selected quarterly financial data.
Registrants specified in paragraph
(a)(5) of this Item shall provide the in-
formation specified below.

(1) Disclosure shall be made of net
sales, gross profit (net sales less costs
and expenses associated directly with
or allocated to products sold or serv-
ices rendered), income (loss) before ex-
traordinary items and cumulative ef-
fect of a change in accounting, per
share data based upon such income
(loss), and net income (loss), for each
full quarter within the two most recent
fiscal years and any subsequent in-
terim period for which financial state-
ments are included or are required to
be included by Article 3 of Regulation
S–X [17 CFR 210].

(2) When the data supplied pursuant
to this paragraph (a) vary from the
amounts previously reported on the
Form 10–Q and Form 10–QSB (§ 249.308a
of this chapter) filed for any quarter,
such as would be the case when a pool-
ing of interests occurs or where an
error is corrected, reconcile the
amounts given with those previously
reported and describe the reason for
the difference.

(3) Describe the effect of any dispos-
als of segments of a business, and ex-
traordinary, unusual or infrequently
occurring items recognized in each full
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quarter within the two most recent fis-
cal years and any subsequent interim
period for which financial statements
are included or are required to be in-
cluded by Article 3 of Regulation S–X,
as well as the aggregate effect and the
nature of year-end or other adjust-
ments which are material to the re-
sults of that quarter.

(4) If the financial statements to
which this information relates have
been reported on by an accountant, ap-
propriate professional standards and
procedures, as enumerated in the
Statements of Auditing Standards
issued by the Auditing Standards
Board of the American Institute of Cer-
tified Public Accountants, shall be fol-
lowed by the reporting accountant
with regard to the data required by
this paragraph (a).

(5) This paragraph (a) applies to any
registrant, except a foreign private
issuer, that meets both of the following
tests:

(i) First test. The registrant:
(A) Has securities registered pursu-

ant to section 12(b) of the Exchange
Act (other than mutual life insurance
companies); or

(B) Is an insurance company that is
subject to the reporting requirements
of section 15(d) of the Exchange Act
and has securities which also meet the
criteria set forth in paragraphs (a)(5)(i)
(C)(1) and (C)(2) immediately following;
or

(C) Has securities registered pursuant
to section 12(g) of the Exchange Act
which also

(1) Are quoted on the National Asso-
ciation of Securities Dealers Auto-
mated Quotation System, and

(2) Meet the following criteria:
(i) Three or more dealers stand will-

ing to, and do in fact, make a market
in such stock, including making regu-
larly published bona fide bids and of-
fers for such stock for their own ac-
counts; or the stock is registered on a
securities exchange that is exempted
by the Commission from registration
as a national securities exchange pur-
suant to section 5 of the Exchange Act;
for purposes of this paragraph, the in-
sertion of quotations into the National
Association of Securities Dealers Auto-
mated Quotation System by three or
more dealers on at least 10 business

days during the six month period im-
mediately preceding the fiscal year for
which the financial statements are re-
quired shall satisfy the requirement
that three dealers be making a market;

(ii) There continue to be 800 or more
holders of record, as defined in Rule
12g5–1 (§ 240.12g5–1 of this chapter),
under the Exchange Act, of the stock
who are not officers, directors, or bene-
ficial owners of 10 percent or more of
the stock;

(iii) The registrant continues to be a
United States corporation;

(iv) There are 300,000 or more of such
securities outstanding in addition to
shares held beneficially by officers, di-
rectors, or beneficial owners of more
than 10 percent of the stock; and

(v) In addition, the registrant shall
meet two of the three following re-
quirements:

(A) The shares described in paragraph
(5)(i)(C)(2)(iv) of this section continue
to have a market value of at least $2.5
million;

(B) The minimum representative bid
price of such stock is at least $5 per
share; or

(C) The registrant continues to have
at least $2.5 million of capital, surplus,
and undivided profits.

Instructions to Paragraph (a)(5)(i)(C)(2)(v): 1.
The computation required by paragraphs
(v)(A) and (v)(B) shall be based on the aver-
age of the closing representative bid prices
as reported by the National Association of
Securities Dealers Automated Quotation
System in accordance with Rule 11Ac1–2
under the Exchange Act (§ 240.11Ac1–2 of this
chapter) for the 20 business days imme-
diately preceding the fiscal year for which
the financial statements are required.

2. The computation required by paragraph
(v)(C) shall be as at the last business day of
the fiscal year immediately preceding the
fiscal year for which the financial state-
ments are required.

(ii) Second test. The registrant and its
consolidated subsidiaries (A) have had
a net income after taxes but before ex-
traordinary items and the cumulative
effect of a change in accounting of at
least $250,000 for each of the last three
fiscal years; or (B) had total assets of
at least $200,000,000 for the last fiscal
year-end.

(b) Information about oil and gas pro-
ducing activities. Registrants engaged in
oil and gas producing activities shall
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present the information about oil and
gas producing activities (as those ac-
tivities are defined in Regulation S–X,
§ 210.4–10(a)) specified in paragraphs 9–
34 of Statement of Financial Account-
ing Standards (‘‘SFAS’’) No. 69, ‘‘Dis-
closures about Oil and Gas Producing
Activities.’’ If such oil and gas produc-
ing activities are regarded as signifi-
cant under one or more of the tests set
forth in paragraph 8 of SFAS No. 69.

Instructions to Paragraph (b): 1. (a) SFAS
No. 69 disclosures that relate to annual peri-
ods shall be presented for each annual period
for which an income statement is required.
(b) SFAS No. 69 disclosures required as of the
end of an annual period shall be presented as
of the date of each audited balance sheet re-
quired, and (c) SFAS No. 69 disclosures re-
quired as of the beginning of an annual pe-
riod shall be presented as of the beginning of
each annual period for which an income
statement is required.

2. This paragraph, together with § 210.4–10
of Regulation S–X, prescribes financial re-
porting standards for the preparation of ac-
counts by persons engaged, in whole or in
part, in the production of crude oil or natu-
ral gas in the United States, pursuant to
Section 503 of the Energy Policy and Con-
servation Act of 1975 (42 U.S.C. 8383)
(‘‘EPCA’’) and Section 11(c) of the Energy
Supply and Environmental Coordination Act
of 1974 (15 U.S.C. 796) (‘‘ESECA’’) as amended
by Section 506 of EPCA. The application of
the paragraph to those oil and gas producing
operations of companies regulated for rate-
making purposes on an individual-company-
cost-of-service basis may, however, give ap-
propriate recognition to differences arising
because of the effect of the ratemaking proc-
ess.

3. Any person exempted by the Department
of Energy from any record-keeping or report-
ing requirements pursuant to Section 11(c) of
ESECA, as amended, is similarly exempted
from the related provisions of this paragraph
in the preparation of accounts pursuant to
EPCA. This exemption does not affect the
applicability of this paragraph to filings pur-
suant to the federal securities laws.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 57914, Dec. 29, 1982; 52 FR 30919, Aug. 18,
1987; 56 FR 30053, July 1, 1991]

§ 229.303 (Item 303) Management’s dis-
cussion and analysis of financial
condition and results of operations.

(a) Full fiscal years. Discuss reg-
istrant’s financial condition, changes
in financial condition and results of op-
erations. The discussion shall provide
information as specified in paragraphs

(a) (1), (2) and (3) with respect to liquid-
ity, capital resources and results of op-
erations and also shall provide such
other information that the registrant
believes to be necessary to an under-
standing of its financial condition,
changes in financial condition and re-
sults of operations. Discussions of li-
quidity and capital resources may be
combined whenever the two topics are
interrelated. Where in the registrant’s
judgment a discussion of segment in-
formation or of other subdivisions of
the registrant’s business would be ap-
propriate to an understanding of such
business, the discussion shall focus on
each relevant, reportable segment or
other subdivision of the business and
on the registrant as a whole.

(1) Liquidity. Identify any known
trends or any known demands, commit-
ments, events or uncertainties that
will result in or that are reasonably
likely to result in the registrant’s li-
quidity increasing or decreasing in any
material way. If a material deficiency
is identified, indicate the course of ac-
tion that the registrant has taken or
proposes to take to remedy the defi-
ciency. Also identify and separately de-
scribe internal and external sources of
liquidity, and briefly discuss any mate-
rial unused sources of liquid assets.

(2) Capital resources. (i) Describe the
registrant’s material commitments for
capital expenditures as of the end of
the latest fiscal period, and indicate
the general purpose of such commit-
ments and the anticipated source of
funds needed to fulfill such commit-
ments.

(ii) Describe any known material
trends, favorable or unfavorable, in the
registrant’s capital resources. Indicate
any expected material changes in the
mix and relative cost of such resources.
The discussion shall consider changes
between equity, debt and any off-bal-
ance sheet financing arrangements.

(3) Results of operations. (i) Describe
any unusual or infrequent events or
transactions or any significant eco-
nomic changes that materially affected
the amount of reported income from
continuing operations and, in each
case, indicate the extent to which in-
come was so affected. In addition, de-
scribe any other significant compo-
nents of revenues or expenses that, in
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the registrant’s judgment, should be
described in order to understand the
registrant’s results of operations.

(ii) Describe any known trends or un-
certainties that have had or that the
registrant reasonably expects will have
a material favorable or unfavorable im-
pact on net sales or revenues or income
from continuing operations. If the reg-
istrant knows of events that will cause
a material change in the relationship
between costs and revenues (such as
known future increases in costs of
labor or materials or price increases or
inventory adjustments), the change in
the relationship shall be disclosed.

(iii) To the extent that the financial
statements disclose material increases
in net sales or revenues, provide a nar-
rative discussion of the extent to which
such increases are attributable to in-
creases in prices or to increases in the
volume or amount of goods or services
being sold or to the introduction of
new products or services.

(iv) For the three most recent fiscal
years of the registrant, or for those fis-
cal years beginning after December 25,
1979, or for those fiscal years in which
the registrant has been engaged in
business, whichever period is shortest,
discuss the impact of inflation and
changing prices on the registrant’s net
sales and revenues and on income from
continuing operations.

Instructions to Paragraph 303(a): 1. The reg-
istrant’s discussion and analysis shall be of
the financial statements and of other statis-
tical data that the registrant believes will
enhance a reader’s understanding of its fi-
nancial condition, changes in financial con-
dition and results of operations. Generally,
the discussion shall cover the three year pe-
riod covered by the financial statements and
shall use year-to-year comparisons or any
other formats that in the registrant’s judg-
ment enhance a reader’s understanding.
However, where trend information is rel-
evant, reference to the five year selected fi-
nancial data appearing pursuant to Item 301
of Regulation S–K (§ 229.301) may be nec-
essary.

2. The purpose of the discussion and analy-
sis shall be to provide to investors and other
users information relevant to an assessment
of the financial condition and results of oper-
ations of the registrant as determined by
evaluating the amounts and certainty of
cash flows from operations and from outside
sources. The information provided pursuant
to this Item need only include that which is
available to the registrant without undue ef-

fort or expense and which does not clearly
appear in the registrant’s financial state-
ments.

3. The discussion and analysis shall focus
specifically on material events and uncer-
tainties known to management that would
cause reported financial information not to
be necessarily indicative of future operating
results or of future financial condition. This
would include descriptions and amounts of
(A) matters that would have an impact on
future operations and have not had an im-
pact in the past, and (B) matters that have
had an impact on reported operations and
are not expected to have an impact upon fu-
ture operations.

4. Where the consolidated financial state-
ments reveal material changes from year to
year in one or more line items, the causes for
the changes shall be described to the extent
necesary to an understanding of the reg-
istrant’s businesses as a whole; Provided,
however, That if the causes for a change in
one line item also relate to other line items,
no repetition is required and a line-by-line
analysis of the financial statements as a
whole is not required or generally appro-
priate. Registrants need not recite the
amounts of changes from year to year which
are readily computable from the financial
statements. The discussion shall not merely
repeat numerical data contained in the con-
solidated financial statements.

5. The term ‘‘liquidity’’ as used in this
Item refers to the ability of an enterprise to
generate adequate amounts of cash to meet
the enterprise’s needs for cash. Except where
it is otherwise clear from the discussion, the
registrant shall indicate those balance sheet
conditions or income or cash flow items
which the registrant believes may be indica-
tors of its liquidity condition. Liquidity gen-
erally shall be discussed on both a long-term
and short-term basis. The issue of liquidity
shall be discussed in the context of the reg-
istrant’s own business or businesses. For ex-
ample a discussion of working capital may
be appropriate for certain manufacturing, in-
dustrial or related operations but might be
inappropriate for a bank or public utility.

6. Where financial statements presented or
incorporated by reference in the registration
statement are required by § 210.4–08(e)(3) of
Regulation S–X [17 CFR part 210] to include
disclosure of restrictions on the ability of
both consolidated and unconsolidated sub-
sidiaries to transfer funds to the registrant
in the form of cash dividends, loans or ad-
vances, the discussion of liquidity shall in-
clude a discussion of the nature and extent
of such restrictions and the impact such re-
strictions have had and are expected to have
on the ability of the parent company to meet
its cash obligations.
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7. Registrants are encouraged, but not re-
quired, to supply forward-looking informa-
tion. This is to be distinguished from pres-
ently known data which will impact upon fu-
ture operating results, such as known future
increases in costs of labor or materials. This
latter data may be required to be disclosed.
Any forward-looking information supplied is
expressly covered by the safe harbor rule for
projections. See Rule 175 under the Securi-
ties Act [17 CFR 230.175], Rule 3b–6 under the
Exchange Act [17 CFR 240.3b–6] and Securi-
ties Act Release No. 6084 (June 25, 1979) (44
FR 38810).

8. Registrants are only required to discuss
the effects of inflation and other changes in
prices when considered material. This dis-
cussion may be made in whatever manner
appears appropriate under the cir-
cumstances. All that is required is a brief
textual presentation of management’s views.
No specific numerical financial data need be
presented except as Rule 3–20(c) of Regula-
tion S–X (§ 210.3–20(c) of this chapter) other-
wise requires. However, registrants may
elect to voluntarily disclose supplemental
information on the effects of changing prices
as provided for in Statement of Financial
Accounting Standards No. 89, ‘‘Financial Re-
porting and Changing Prices’’ or through
other supplemental disclosures. The Com-
mission encourages experimentation with
these disclosures in order to provide the
most meaningful presentation of the impact
of price changes on the registrant’s financial
statements.

9. Registrants that elect to disclose supple-
mentary information on the effects of chang-
ing prices as specified by SFAS No. 89, ‘‘Fi-
nancial Reporting and Changing Prices,’’
may combine such explanations with the dis-
cussion and analysis required pursuant to
this Item or may supply such information
separately with appropriate cross reference.

10. All references to the registrant in the
discussion and in this Item shall mean the
registrant and its subsidiaries consolidated.

11. Foreign private registrants also shall
discuss briefly any pertinent governmental
economic, fiscal, monetary, or political poli-
cies or factors that have materially affected
or could materially affect, directly or indi-
rectly, their operations or investments by
United States nationals.

12. If the registrant is a foreign private
issuer, the discussion shall focus on the pri-
mary financial statements presented in the
registration statement or report. There shall
be a reference to the reconciliation to United
States generally accepted accounting prin-
ciples, and a discussion of any aspects of the
difference between foreign and United States
generally accepted accounting principles,
not discussed in the reconciliation, that the
registrant believes is necessary for an under-
standing of the financial statements as a
whole.

(b) Interim periods. If interim period
financial statements are included or
are required to be included by Article 3
of Regulation S–X (17 CFR 210), a man-
agement’s discussion and analysis of
the financial condition and results of
operations shall be provided so as to
enable the reader to assess material
changes in financial condition and re-
sults of operations between the periods
specified in paragraphs (b) (1) and (2) of
this Item. The discussion and analysis
shall include a discussion of material
changes in those items specifically list-
ed in paragraph (a) of this Item, except
that the impact of inflation and chang-
ing prices on operations for interim pe-
riods need not be addressed.

(1) Material changes in financial condi-
tion. Discuss any material changes in
financial condition from the end of the
preceding fiscal year to the date of the
most recent interim balance sheet pro-
vided. If the interim financial state-
ments include an interim balance sheet
as of the corresponding interim date of
the preceding fiscal year, any material
changes in financial condition from
that date to the date of the most re-
cent interim balance sheet provided
also shall be discussed. If discussions of
changes from both the end and the cor-
responding interim date of the preced-
ing fiscal year are required, the discus-
sions may be combined at the discre-
tion of the registrant.

(2) Material changes in results of oper-
ations. Discuss any material changes in
the registrant’s results of operations
with respect to the most recent fiscal
year-to-date period for which an in-
come statement is provided and the
corresponding year-to-date period of
the preceding fiscal year. If the reg-
istrant is required to or has elected to
provide an income statement for the
most recent fiscal quarter, such discus-
sion also shall cover material changes
with respect to that fiscal quarter and
the corresponding fiscal quarter in the
preceding fiscal year. In addition, if
the registrant has elected to provide an
income statement for the twelve-
month period ended as of the date of
the most recent interim balance sheet
provided, the discussion also shall
cover material changes with respect to
that twelve-month period and the
twelve-month period ended as of the
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corresponding interim balance sheet
date of the preceding fiscal year. Not-
withstanding the above, if for purposes
of a registration statement a reg-
istrant subject to paragraph (b) of
§ 210.3–03 of Regulation S–X provides a
statement of income for the twelve-
month period ended as of the date of
the most recent interim balance sheet
provided in lieu of the interim income
statements otherwise required, the dis-
cussion of material changes in that
twelve-month period will be in respect
to the preceding fiscal year rather than
the corresponding preceding period.

Instructions to Paragraph (b) of Item 303: 1. If
interim financial statements are presented
together with financial statements for full
fiscal years, the discussion of the interim fi-
nancial information shall be prepared pursu-
ant to this paragraph (b) and the discussion
of the full fiscal year’s information shall be
prepared pursuant to paragraph (a) of this
Item. Such discussions may be combined.

2. In preparing the discussion and analysis
required by this paragraph (b), the registrant
may presume that users of the interim finan-
cial information have read or have access to
the discussion and analysis required by para-
graph (a) for the preceding fiscal year.

3. The discussion and analysis required by
this paragraph (b) is required to focus only
on material changes. Where the interim fi-
nancial statements reveal material changes
from period to period in one or more signifi-
cant line items, the causes for the changes
shall be described if they have not already
been disclosed: Provided, however, That if the
causes for a change in one line item also re-
late to other line items, no repetition is re-
quired. Registrants need not recite the
amounts of changes from period to period
which are readily computable from the fi-
nancial statements. The discussion shall not
merely repeat numerical data contained in
the financial statements. The information
provided shall include that which is avail-
able to the registrant without undue effort
or expense and which does not clearly appear
in the registrant’s condensed interim finan-
cial statements.

4. The registrant’s discussion of material
changes in results of operations shall iden-
tify any significant elements of the reg-
istrant’s income or loss from continuing op-
erations which do not arise from or are not
necessarily representative of the registrant’s
ongoing business.

5. The registrant shall discuss any seasonal
aspects of its business which have had a ma-
terial effect upon its financial condition or
results of operation.

6. Registrants are encouraged but are not
required to discuss forward-looking informa-

tion. Any forward-looking information sup-
plied is expressly covered by the safe harbor
rule for projections. See Rule 175 under the
Securities Act [17 CFR 230. 175], Rule 3b–6
under the Exchange Act [17 CFR 249.3b–6] and
Securities Act Release No. 6084 (June 25,
1979) (44 FR 38810).

(Secs. 7 and 19a of the Securities Act, 15
U.S.C. 77g, 77s(a), 77aa(25)(26); secs. 12, 13, 14,
15(d), and 23(a) of the Securities Exchange
Act of 1934, 15 U.S.C. 78l, 78m, 78n, 78o(d),
78w(a), secs. 5(b), 10(a), 14, 20(a) of the Public
Utility Holding Company Act, 15 U.S.C.
79e(a), 79n, 79t(a); secs. 8, 20, 30, 31(c), 38(a) of
the Investment Company Act of 1940, 15
U.S.C. 80a–8, 80a–20, 80a–29, 80a–30(c), 80a–
37(a); secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81,
85; secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13,
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1,
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78
Stat. 565–568, 569, 570–574; secs. 1, 2, 82 Stat.
454; sec. 28(c), 84 Stat. 1435; secs. 1, 2, 84 Stat.
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18,
89 Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat.
57; secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499,
1500; secs. 8 30, 31(c), 38(a), 54 Stat. 803, 836,
838, 841; 74 Stat. 201; 84 Stat. 1415; 15 U.S.C.
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d),
78w(a), 80a–8, 80a–29, 80a–30(c), 80a–37(a))

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 29839, July 9, 1982; 47 FR 54768, Dec. 6,
1982; 52 FR 30919, Aug. 18, 1987]

§ 229.304 (Item 304) Changes in and
disagreements with accountants on
accounting and financial disclosure.

(a)(1) If during the registrant’s two
most recent fiscal years or any subse-
quent interim period, an independent
accountant who was previously en-
gaged as the principal accountant to
audit the registrant’s financial state-
ments, or an independent accountant
who was previously engaged to audit a
significant subsidiary and on whom the
principal accountant expressed reli-
ance in its report, has resigned (or indi-
cated it has declined to stand for re-
election after the completion of the
current audit) or was dismissed, then
the registrant shall:

(i) State whether the former account-
ant resigned, declined to stand for re-
election or was dismissed and the date
thereof.

(ii) State whether the principal ac-
countant’s report on the financial
statements for either of the past two
years contained an adverse opinion or a

VerDate 14<MAY>98 08:02 May 28, 1998 Jkt 179056 PO 00000 Frm 00358 Fmt 8010 Sfmt 8010 Y:\SGML\179056T.XXX 179056t



363

Securities and Exchange Commission § 229.304

disclaimer of opinion, or was qualified
or modified as to uncertainty, audit
scope, or accounting principles; and
also describe the nature of each such
adverse opinion, disclaimer of opinion,
modification, or qualification.

(iii) State whether the decision to
change accountants was recommended
or approved by:

(A) Any audit or similar committee
of the board of directors, if the issuer
has such a committee; or

(B) The board of directors, if the
issuer has no such committee.

(iv) State whether during the reg-
istrant’s two most recent fiscal years
and any subsequent interim period pre-
ceding such resignation, declination or
dismissal there were any disagree-
ments with the former accountant on
any matter of accounting principles or
practices, financial statement disclo-
sure, or auditing scope or procedure,
which disagreement(s), if not resolved
to the satisfaction of the former ac-
countant, would have caused it to
make reference to the subject matter
of the disagreement(s) in connection
with its report. Also, (A) describe each
such disagreement; (B) state whether
any audit or similar committee of the
board of directors, or the board of di-
rectors, discussed the subject matter of
each of such disagreements with the
former accountant; and (C) state
whether the registrant has authorized
the former accountant to respond fully
to the inquiries of the successor ac-
countant concerning the subject mat-
ter of each of such disagreements and,
if not, describe the nature of any limi-
tation thereon and the reason there-
fore. The disagreements required to be
reported in response to this Item in-
clude both those resolved to the former
accountant’s satisfaction and those not
resolved to the former accountant’s
satisfaction. Disagreements con-
templated by this Item are those that
occur at the decision-making level, i.e.,
between personnel of the registrant re-
sponsible for presentation of its finan-
cial statements and personnel of the
accounting firm responsible for render-
ing its report.

(v) Provide the information required
by paragraph (a)(1)(iv) of this Item for
each of the kinds of events (even
though the registrant and the former

accountant did not express a difference
of opinion regarding the event) listed
in paragraphs (a)(1)(v) (A) through (D)
of this section, that occurred within
the registrant’s two most recent fiscal
years and any subsequent interim pe-
riod preceding the former accountant’s
resignation, declination to stand for re-
election, or dismissal (‘‘reportable
events’’). If the event led to a disagree-
ment or difference of opinion, then the
event should be reported as a disagree-
ment under paragraph (a)(1)(iv) and
need not be repeated under this para-
graph.

(A) The accountant’s having advised
the registrant that the internal con-
trols necessary for the registrant to de-
velop reliable financial statements do
not exist;

(B) The accountant’s having advised
the registrant that information has
come to the accountant’s attention
that has led it to no longer be able to
rely on management’s representations,
or that has made it unwilling to be as-
sociated with the financial statements
prepared by management;

(C) (1) The accountant’s having ad-
vised the registrant of the need to ex-
pand significantly the scope of its
audit, or that information has come to
the accountant’s attention during the
time period covered by Item
304(a)(1)(iv), that if further inves-
tigated may:

(i) Materially impact the fairness or
reliability of either: a previously
issued audit report or the underlying
financial statements; or the financial
statements issued or to be issued cov-
ering the fiscal period(s) subsequent to
the date of the most recent financial
statements covered by an audit report
(including information that may pre-
vent it from rendering an unqualified
audit report on those financial state-
ments), or

(ii) Cause it to be unwilling to rely on
management’s representations or be
associated with the registrant’s finan-
cial statements, and

(2) Due to the accountant’s resigna-
tion (due to audit scope limitations or
otherwise) or dismissal, or for any
other reason, the accountant did not so
expand the scope of its audit or con-
duct such further investigation; or
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(D)(1) The accountant’s having ad-
vised the registrant that information
has come to the accountant’s attention
that it has concluded materially im-
pacts the fairness or reliability of ei-
ther (i) a previously issued audit report
or the underlying financial statements,
or (ii) the financial statements issued
or to be issued covering the fiscal pe-
riod(s) subsequent to the date of the
most recent financial statements cov-
ered by an audit report (including in-
formation that, unless resolved to the
accountant’s satisfaction, would pre-
vent it from rendering an unqualified
audit report on those financial state-
ments), and

(2) Due to the accountant’s resigna-
tion, dismissal or declination to stand
for re-election, or for any other reason,
the issue has not been resolved to the
accountant’s satisfaction prior to its
resignation, dismissal or declination to
stand for re-election.

(2) If during the registrant’s two
most recent fiscal years or any subse-
quent interim period, a new independ-
ent accountant has been engaged as ei-
ther the principal accountant to audit
the registrant’s financial statements,
or as an independent accountant to
audit a significant subsidiary and on
whom the principal accountant is ex-
pected to express reliance in its report,
then the registrant shall identify the
newly engaged accountant and indicate
the date of such accountant’s engage-
ment. In addition, if during the reg-
istrant’s two most recent fiscal years,
and any subsequent interim period
prior to engaging that accountant, the
registrant (or someone on its behalf)
consulted the newly engaged account-
ant regarding:

(i) Either: The application of ac-
counting principles to a specified
transaction, either completed or pro-
posed; or the type of audit opinion that
might be rendered on the registrant’s
financial statements, and either a writ-
ten report was provided to the reg-
istrant or oral advice was provided
that the new accountant concluded was
an important factor considered by the
registrant in reaching a decision as to
the accounting, auditing or financial
reporting issue; or

(ii) Any matter that was either the
subject of a disagreement (as defined in

paragraph 304(a)(1)(iv) and the related
instructions to this item) or a report-
able event (as described in paragraph
304(a)(1)(v)), then the registrant shall:

(A) So state and identify the issues
that were the subjects of those con-
sultations;

(B) Briefly describe the views of the
newly engaged accountant as expressed
orally or in writing to the registrant
on each such issue and, if written views
were received by the registrant, file
them as an exhibit to the report or reg-
istration statement requiring compli-
ance with this Item 304(a);

(C) State whether the former ac-
countant was consulted by the reg-
istrant regarding any such issues, and
if so, provide a summary of the former
accountant’s views; and

(D) Request the newly engaged ac-
countant to review the disclosure re-
quired by this Item 304(a) before it is
filed with the Commission and provide
the new accountant the opportunity to
furnish the registrant with a letter ad-
dressed to the Commission containing
any new information, clarification of
the registrant’s expression of its views,
or the respects in which it does not
agree with the statements made by the
registrant in response to Item 304(a).
The registrant shall file any such let-
ter as an exhibit to the report or reg-
istration statement containing the dis-
closure required by this Item.

(3) The registrant shall provide the
former accountant with a copy of the
disclosures it is making in response to
this Item 304(a) that the former ac-
countant shall receive no later than
the day that the disclosures are filed
with the Commission. The registrant
shall request the former accountant to
furnish the registrant with a letter ad-
dressed to the Commission stating
whether it agrees with the statements
made by the registrant in response to
this Item 304(a) and, if not, stating the
respects in which it does not agree. The
registrant shall file the former ac-
countant’s letter as an exhibit to the
report on registration statement con-
taining this disclosure. If the former
accountant’s letter is unavailable at
the time of filing such report or reg-
istration statement, then the reg-
istrant shall request the former ac-
countant to provide the letter as
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promptly as possible so that the reg-
istrant can file the letter with the
Commission within ten business days
after the filing of the report or reg-
istration statement. Notwithstanding
the ten business day period, the reg-
istrant shall file the letter by amend-
ment within two business days of re-
ceipt; if the letter is received on a Sat-
urday, Sunday or holiday on which the
Commission is not open for business,
then the two business day period shall
begin to run on and shall include the
first business day thereafter. The
former accountant may provide the
registrant with an interim letter high-
lighting specific areas of concern and
indicating that a more detailed letter
will be forthcoming within the ten
business day period noted above. If not
filed with the report or registration
statement containing the registrant’s
disclosure under this Item 304(a), then
the interim letter, if any, shall be filed
by the registrant by amendment within
two business days of receipt.

(b) If: (1) In connection with a change
in accountants subject to paragraph (a)
of this Item 304, there was any dis-
agreement of the type described in
paragraph (a)(1)(iv) or any reportable
event as described in paragraph
(a)(1)(v) of this Item;

(2) During the fiscal year in which
the change in accountants took place
or during the subsequent fiscal year,
there have been any transactions or
events similar to those which involved
such disagreement or reportable event;
and

(3) Such transactions or events were
material and were accounted for or dis-
closed in a manner different from that
which the former accountants appar-
ently would have concluded was re-
quired, the registrant shall state the
existence and nature of the disagree-
ment or reportable event and also state
the effect on the financial statements
if the method had been followed which
the former accountants apparently
would have concluded was required.

These disclosures need not be made if
the method asserted by the former ac-
countants ceases to be generally ac-
cepted because of authoritative stand-
ards or interpretations subsequently
issued.

Instructions to Item 304: 1. The disclosure
called for by paragraph (a) of this Item need
not be provided if it has been previously re-
ported as that term is defined in Rule 12b–2
under the Exchange Act (§ 240.12b–2 of this
chapter); the disclosure called for by para-
graph (a) must be provided, however, not-
withstanding prior disclosure, if required
pursuant to Item 9 of Schedule 14A (§ 240.14a–
101 of this chapter). The disclosure called for
by paragraph (b) of this section must be fur-
nished, where required, notwithstanding any
prior disclosure about accountant changes or
disagreements.

2. When disclosure is required by paragraph
(a) of this section in an annual report to se-
curity holders pursuant to Rule 14a–3
(§ 240.14a–3 of this chapter) or Rule 14c–3
(§ 240.14c–3 of this chapter), or in a proxy or
information statement filed pursuant to the
requirements of Schedule 14A or 14C
(§ 240.14a–101 or § 240.14c–101 of this chapter),
in lieu of a letter pursuant to paragraph
(a)(2)(D) or (a)(3), prior to filing such mate-
rials with or furnishing such materials to
the Commission, the registrant shall furnish
the disclosure required by paragraph (a) of
this section to any former accountant en-
gaged by the registrant during the period set
forth in paragraph (a) of this section and to
the newly engaged accountant. If any such
accountant believes that the statements
made in response to paragraph (a) of this sec-
tion are incorrect or incomplete, it may
present its views in a brief statement, ordi-
narily expected not to exceed 200 words, to
be included in the annual report or proxy or
information statement. This statement shall
be submitted to the registrant within ten
business days of the date the accountant re-
ceives the registrant’s disclosure. Further,
unless the written views of the newly en-
gaged accountant required to be filed as an
exhibit by paragraph (a)(2)(B) of this Item
304 have been previously filed with the Com-
mission the registrant shall file a Form 8–K
concurrently with the annual report or
proxy or information statement for the pur-
pose of filing the written views as exhibits
thereto.

3. The information required by Item 304(a)
need not be provided for a company being ac-
quired by the registrant that is not subject
to the filing requirements of either section
13(a) or 15(d) of the Exchange Act, or, be-
cause of section 12(i) of the Exchange Act,
has not furnished an annual report to secu-
rity holders pursuant to Rule 14a–3 or Rule
14c–3 for its latest fiscal year.

4. The term ‘‘disagreements’’ as used in
this Item shall be interpreted broadly, to in-
clude any difference of opinion concerning
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any matter of accounting principles or prac-
tices, financial statement disclosure, or au-
diting scope or procedure which (if not re-
solved to the satisfaction of the former ac-
countant) would have caused it to make ref-
erence to the subject matter of the disagree-
ment in connection with its report. It is not
necessary for there to have been an argu-
ment to have had a disagreement, merely a
difference of opinion. For purposes of this
Item, however, the term disagreements does
not include initial differences of opinion
based on incomplete facts or preliminary in-
formation that were later resolved to the
former accountant’s satisfaction by, and pro-
viding the registrant and the accountant do
not continue to have a difference of opinion
upon, obtaining additional relevant facts or
information.

5. In determining whether any disagree-
ment or reportable event has occurred, an
oral communication from the engagement
partner or another person responsible for
rendering the accounting firm’s opinion (or
their designee) will generally suffice as the
accountant advising the registrant of a re-
portable event or as a statement of a dis-
agreement at the ‘‘decision-making level’’
within the accounting firm and require dis-
closure under this Item.

[53 FR 12929, Apr. 20, 1988, as amended at 54
FR 9774, Mar. 8, 1989]

§ 229.305 (Item 305) Quantitative and
qualitative disclosures about mar-
ket risk.

(a) Quantitative information about mar-
ket risk. (1) Registrants shall provide,
in their reporting currency, quan-
titative information about market risk
as of the end of the latest fiscal year,
in accordance with one of the following
three disclosure alternatives. In pre-
paring this quantitative information,
registrants shall categorize market
risk sensitive instruments into instru-
ments entered into for trading pur-
poses and instruments entered into for
purposes other than trading purposes.
Within both the trading and other than
trading portfolios, separate quan-
titative information shall be presented,
to the extent material, for each market
risk exposure category (i.e., interest
rate risk, foreign currency exchange
rate risk, commodity price risk, and
other relevant market risks, such as
equity price risk). A registrant may
use one of the three alternatives set
forth in this section for all of the re-
quired quantitative disclosures about
market risk. A registrant also may

choose, from among the three alter-
natives, one disclosure alternative for
market risk sensitive instruments en-
tered into for trading purposes and an-
other disclosure alternative for market
risk sensitive instruments entered into
for other than trading purposes. Alter-
natively, a registrant may choose any
disclosure alternative, from among the
three alternatives, for each risk expo-
sure category within the trading and
other than trading portfolios. The
three disclosure alternatives are:

(i)(A)(1) Tabular presentation of in-
formation related to market risk sen-
sitive instruments; such information
shall include fair values of the market
risk sensitive instruments and con-
tract terms sufficient to determine fu-
ture cash flows from those instru-
ments, categorized by expected matu-
rity dates.

(2) Tabular information relating to
contract terms shall allow readers of
the table to determine expected cash
flows from the market risk sensitive
instruments for each of the next five
years. Comparable tabular information
for any remaining years shall be dis-
played as an aggregate amount.

(3) Within each risk exposure cat-
egory, the market risk sensitive in-
struments shall be grouped based on
common characteristics. Within the
foreign currency exchange rate risk
category, the market risk sensitive in-
struments shall be grouped by func-
tional currency and within the com-
modity price risk category, the market
risk sensitive instruments shall be
grouped by type of commodity.

(4) See the Appendix to this Item for
a suggested format for presentation of
this information; and

(B) Registrants shall provide a de-
scription of the contents of the table
and any related assumptions necessary
to understand the disclosures required
under paragraph (a)(1)(i)(A) of this
Item 305; or

(ii)(A) Sensitivity analysis disclo-
sures that express the potential loss in
future earnings, fair values, or cash
flows of market risk sensitive instru-
ments resulting from one or more se-
lected hypothetical changes in interest
rates, foreign currency exchange rates,
commodity prices, and other relevant
market rates or prices over a selected
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period of time. The magnitude of se-
lected hypothetical changes in rates or
prices may differ among and within
market risk exposure categories; and

(B) Registrants shall provide a de-
scription of the model, assumptions,
and parameters, which are necessary to
understand the disclosures required
under paragraph (a)(1)(ii)(A) of this
Item 305; or

(iii)(A) Value at risk disclosures that
express the potential loss in future
earnings, fair values, or cash flows of
market risk sensitive instruments over
a selected period of time, with a se-
lected likelihood of occurrence, from
changes in interest rates, foreign cur-
rency exchange rates, commodity
prices, and other relevant market rates
or prices;

(B)(1) For each category for which
value at risk disclosures are required
under paragraph (a)(1)(iii)(A) of this
Item 305, provide either:

(i) The average, high and low
amounts, or the distribution of the
value at risk amounts for the reporting
period; or

(ii) The average, high and low
amounts, or the distribution of actual
changes in fair values, earnings, or
cash flows from the market risk sen-
sitive instruments occurring during
the reporting period; or

(iii) The percentage or number of
times the actual changes in fair values,
earnings, or cash flows from the mar-
ket risk sensitive instruments exceed-
ed the value at risk amounts during
the reporting period;

(2) Information required under para-
graph (a)(1)(iii)(B)(1) of this Item 305 is
not required for the first fiscal year
end in which a registrant must present
Item 305 information; and

(C) Registrants shall provide a de-
scription of the model, assumptions,
and parameters, which are necessary to
understand the disclosures required
under paragraphs (a)(1)(iii)(A) and (B)
of this Item 305.

(2) Registrants shall discuss material
limitations that cause the information
required under paragraph (a)(1) of this
Item 305 not to reflect fully the net
market risk exposures of the entity.
This discussion shall include summa-
rized descriptions of instruments, posi-
tions, and transactions omitted from

the quantitative market risk disclo-
sure information or the features of in-
struments, positions, and transactions
that are included, but not reflected
fully in the quantitative market risk
disclosure information.

(3) Registrants shall present summa-
rized market risk information for the
preceding fiscal year. In addition, reg-
istrants shall discuss the reasons for
material quantitative changes in mar-
ket risk exposures between the current
and preceding fiscal years. Information
required by this paragraph (a)(3), how-
ever, is not required if disclosure is not
required under paragraph (a)(1) of this
Item 305 for the current fiscal year. In-
formation required by this paragraph
(a)(3) is not required for the first fiscal
year end in which a registrant must
present Item 305 information.

(4) If registrants change disclosure
alternatives or key model characteris-
tics, assumptions, and parameters used
in providing quantitative information
about market risk (e.g., changing from
tabular presentation to value at risk,
changing the scope of instruments in-
cluded in the model, or changing the
definition of loss from fair values to
earnings), and if the effects of any such
change is material, the registrant
shall:

(i) Explain the reasons for the
change; and

(ii) Either provide summarized com-
parable information, under the new dis-
closure method, for the year preceding
the current year or, in addition to pro-
viding disclosure for the current year
under the new method, provide disclo-
sures for the current year and preced-
ing fiscal year under the method used
in the preceding year.

Instructions to Paragraph 305(a): 1. Under
paragraph 305(a)(1):

A. For each market risk exposure category
within the trading and other than trading
portfolios, registrants may report the aver-
age, high, and low sensitivity analysis or
value at risk amounts for the reporting pe-
riod, as an alternative to reporting year-end
amounts.

B. In determining the average, high, and
low amounts for the fiscal year under in-
struction 1.A. of the Instructions to Para-
graph 305(a), registrants should use sensitiv-
ity analysis or value at risk amounts relat-
ing to at least four equal time periods
throughout the reporting period (e.g., four
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quarter-end amounts, 12 month-end
amounts, or 52 week-end amounts).

C. Functional currency means functional
currency as defined by generally accepted
accounting principles (see, e.g., FASB, State-
ment of Financial Accounting Standards No. 52,
‘‘Foreign Currency Translation’’, (‘‘FAS 52’’)
paragraph 20 (December 1981)).

D. Registrants using the sensitivity analy-
sis and value at risk disclosure alternatives
are encouraged, but not required, to provide
quantitative amounts that reflect the aggre-
gate market risk inherent in the trading and
other than trading portfolios.

2. Under paragraph 305(a)(1)(i):
A. Examples of contract terms sufficient to

determine future cash flows from market
risk sensitive instruments include, but are
not limited to:

i. Debt instruments—principal amounts
and weighted average effective interest
rates;

ii. Forwards and futures—contract
amounts and weighted average settlement
prices;

iii. Options—contract amounts and weight-
ed average strike prices;

iv. Swaps—notional amounts, weighted av-
erage pay rates or prices, and weighted aver-
age receive rates or prices; and

v. Complex instruments—likely to be a
combination of the contract terms presented
in 2.A.i. through iv. of this Instruction;

B. When grouping based on common char-
acteristics, instruments should be cat-
egorized, at a minimum, by the following
characteristics, when material:

i. Fixed rate or variable rate assets or li-
abilities;

ii. Long or short forwards and futures;
iii. Written or purchased put or call op-

tions with similar strike prices;
iv. Receive fixed and pay variable swaps,

receive variable and pay fixed swaps, and re-
ceive variable and pay variable swaps;

v. The currency in which the instruments’
cash flows are denominated;

vi. Financial instruments for which foreign
currency transaction gains and losses are re-
ported in the same manner as translation ad-
justments under generally accepted account-
ing principles (see, e.g., FAS 52 paragraph 20
(December 1981)); and

vii. Derivatives used to manage risks in-
herent in anticipated transactions;

C. Registrants may aggregate information
regarding functional currencies that are eco-
nomically related, managed together for in-
ternal risk management purposes, and have
statistical correlations of greater than 75%
over each of the past three years;

D. Market risk sensitive instruments that
are exposed to rate or price changes in more
than one market risk exposure category
should be presented within the tabular infor-
mation for each of the risk exposure cat-

egories to which those instruments are ex-
posed;

E. If a currency swap (see, e.g., FAS 52 Ap-
pendix E for a definition of currency swap)
eliminates all foreign currency exposures in
the cash flows of a foreign currency denomi-
nated debt instrument, neither the currency
swap nor the foreign currency denominated
debt instrument are required to be disclosed
in the foreign currency risk exposure cat-
egory. However, both the currency swap and
the foreign currency denominated debt in-
strument should be disclosed in the interest
rate risk exposure category; and

F. The contents of the table and related as-
sumptions that should be described include,
but are not limited to:

i. The different amounts reported in the
table for various categories of the market
risk sensitive instruments (e.g., principal
amounts for debt, notional amounts for
swaps, and contract amounts for options and
futures);

ii. The different types of reported market
rates or prices (e.g., contractual rates or
prices, spot rates or prices, forward rates or
prices); and

iii. Key prepayment or reinvestment as-
sumptions relating to the timing of reported
amounts.

3. Under paragraph 305(a)(1)(ii):
A. Registrants should select hypothetical

changes in market rates or prices that are
expected to reflect reasonably possible near-
term changes in those rates and prices. In
this regard, absent economic justification
for the selection of a different amount, reg-
istrants should use changes that are not less
than 10 percent of end of period market rates
or prices;

B. For purposes of instruction 3.A. of the
Instructions to Paragraph 305(a), the term
reasonably possible has the same meaning as
defined by generally accepted accounting
principles (see, e.g., FASB, Statement of Fi-
nancial Accounting Standards No. 5,
‘‘Accounting for Contingencies,’’ (‘‘FAS 5’’)
paragraph 3 (March 1975));

C. For purposes of instruction 3.A. of the
Instructions to Paragraph 305(a), the term
near term means a period of time going for-
ward up to one year from the date of the fi-
nancial statements (see generally AICPA,
Statement of Position 94–6, ‘‘Disclosure of
Certain Significant Risks and Uncertainties,’’
(‘‘SOP 94–6’’) at paragraph 7 (December 30,
1994));

D. Market risk sensitive instruments that
are exposed to rate or price changes in more
than one market risk exposure category
should be included in the sensitivity analysis
disclosures for each market risk category to
which those instruments are exposed;

E. Registrants with multiple foreign cur-
rency exchange rate exposures should pre-
pare foreign currency sensitivity analysis
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disclosures that measure the aggregate sen-
sitivity to changes in all foreign currency
exchange rate exposures, including the ef-
fects of changes in both transactional cur-
rency/functional currency exchange rate ex-
posures and functional currency/reporting
currency exchange rate exposures. For exam-
ple, assume a French division of a registrant
presenting its financial statements in U.S.
dollars ($US) invests in a deutschmark(DM)-
denominated debt security. In these cir-
cumstances, the $US is the reporting cur-
rency and the DM is the transactional cur-
rency. In addition, assume this division de-
termines that the French franc (FF) is its
functional currency according to FAS 52. In
preparing the foreign currency sensitivity
analysis disclosures, this registrant should
report the aggregate potential loss from hy-
pothetical changes in both the DM/FF ex-
change rate exposure and the FF/$US ex-
change rate exposure; and

F. Model, assumptions, and parameters
that should be described include, but are not
limited to, how loss is defined by the model
(e.g., loss in earnings, fair values, or cash
flows), a general description of the modeling
technique (e.g., duration modeling, modeling
that measures the change in net present val-
ues arising from selected hypothetical
changes in market rates or prices, and a de-
scription as to how optionality is addressed
by the model), the types of instruments cov-
ered by the model (e.g., derivative financial
instruments, other financial instruments,
derivative commodity instruments, and
whether other instruments are included vol-
untarily, such as certain commodity instru-
ments and positions, cash flows from antici-
pated transactions, and certain financial in-
struments excluded under instruction 3.C.ii.
of the General Instructions to Paragraphs
305(a) and 305(b)), and other relevant infor-
mation about the model’s assumptions and
parameters, (e.g., the magnitude and timing
of selected hypothetical changes in market
rates or prices used, the method by which
discount rates are determined, and key pre-
payment or reinvestment assumptions).

4. Under paragraph 305(a)(1)(iii):
A. The confidence intervals selected should

reflect reasonably possible near-term
changes in market rates and prices. In this
regard, absent economic justification for the
selection of different confidence intervals,
registrants should use intervals that are 95
percent or higher;

B. For purposes of instruction 4.A. of the
Instructions to Paragraph 305(a), the term
reasonably possible has the same meaning as
defined by generally accepted accounting
principles (see, e.g., FAS 5, paragraph 3
(March 1975));

C. For purposes of instruction 4.A. of the
Instructions to Paragraphs 305(a), the term
near term means a period of time going for-
ward up to one year from the date of the fi-

nancial statements (see generally SOP 94–6,
at paragraph 7 (December 30, 1994));

D. Registrants with multiple foreign cur-
rency exchange rate exposures should pre-
pare foreign currency value at risk analysis
disclosures that measure the aggregate sen-
sitivity to changes in all foreign currency
exchange rate exposures, including the ag-
gregate effects of changes in both trans-
actional currency/functional currency ex-
change rate exposures and functional cur-
rency/reporting currency exchange rate ex-
posures. For example, assume a French divi-
sion of a registrant presenting its financial
statements in U.S. dollars ($US) invests in a
deutschmark(DM)-denominated debt secu-
rity. In these circumstances, the $US is the
reporting currency and the DM is the trans-
actional currency. In addition, assume this
division determines that the French franc
(FF) is its functional currency according to
FAS 52. In preparing the foreign currency
value at risk disclosures, this registrant
should report the aggregate potential loss
from hypothetical changes in both the DM/
FF exchange rate exposure and the FF/$US
exchange rate exposure; and

E. Model, assumptions, and parameters
that should be described include, but are not
limited to, how loss is defined by the model
(e.g., loss in earnings, fair values, or cash
flows), the type of model used (e.g., variance/
covariance, historical simulation, or Monte
Carlo simulation and a description as to how
optionality is addressed by the model), the
types of instruments covered by the model
(e.g., derivative financial instruments, other
financial instruments, derivative commodity
instruments, and whether other instruments
are included voluntarily, such as certain
commodity instruments and positions, cash
flows from anticipated transactions, and cer-
tain financial instruments excluded under
instruction 3.C.ii. of the General Instruc-
tions to Paragraphs 305(a) and 305(b)), and
other relevant information about the mod-
el’s assumptions and parameters, (e.g., hold-
ing periods, confidence intervals, and, when
appropriate, the methods used for aggregat-
ing value at risk amounts across market risk
exposure categories, such as by assuming
perfect positive correlation, independence, or
actual observed correlation).

5. Under paragraph 305(a)(2), limitations
that should be considered include, but are
not limited to:

A. The exclusion of certain market risk
sensitive instruments, positions, and trans-
actions from the disclosures required under
paragraph 305(a)(1) (e.g., derivative commod-
ity instruments not permitted by contract or
business custom to be settled in cash or with
another financial instrument, commodity
positions, cash flows from anticipated trans-
actions, and certain financial instruments
excluded under instruction 3.C.ii. of the Gen-
eral Instructions to Paragraphs 305(a) and
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305(b)). Failure to include such instruments,
positions, and transactions in preparing the
disclosures under paragraph 305(a)(1) may be
a limitation because the resulting disclo-
sures may not fully reflect the net market
risk of a registrant; and

B. The ability of disclosures required under
paragraph 305(a)(1) to reflect fully the mar-
ket risk that may be inherent in instru-
ments with leverage, option, or prepayment
features (e.g., options, including written op-
tions, structured notes, collateralized mort-
gage obligations, leveraged swaps, and op-
tions embedded in swaps).

(b) Qualitative information about mar-
ket risk. (1) To the extent material, de-
scribe:

(i) The registrant’s primary market
risk exposures;

(ii) How those exposures are man-
aged. Such descriptions shall include,
but not be limited to, a discussion of
the objectives, general strategies, and
instruments, if any, used to manage
those exposures; and

(iii) Changes in either the reg-
istrant’s primary market risk expo-
sures or how those exposures are man-
aged, when compared to what was in ef-
fect during the most recently com-
pleted fiscal year and what is known or
expected to be in effect in future re-
porting periods.

(2) Qualitative information about
market risk shall be presented sepa-
rately for market risk sensitive instru-
ments entered into for trading pur-
poses and those entered into for pur-
poses other than trading.

Instructions to Paragraph 305(b): 1. For pur-
poses of disclosure under paragraph 305(b),
primary market risk exposures means:

A. The following categories of market risk:
interest rate risk, foreign currency exchange
rate risk, commodity price risk, and other
relevant market rate or price risks (e.g., eq-
uity price risk); and

B. Within each of these categories, the par-
ticular markets that present the primary
risk of loss to the registrant. For example, if
a registrant has a material exposure to for-
eign currency exchange rate risk and, within
this category of market risk, is most vulner-
able to changes in dollar/yen, dollar/pound,
and dollar/peso exchange rates, the reg-
istrant should disclose those exposures.
Similarly, if a registrant has a material ex-
posure to interest rate risk and, within this
category of market risk, is most vulnerable
to changes in short-term U.S. prime interest
rates, it should disclose the existence of that
exposure.

2. For purposes of disclosure under para-
graph 305(b), registrants should describe pri-
mary market risk exposures that exist as of
the end of the latest fiscal year, and how
those exposures are managed.General Instruc-
tions to Paragraphs 305(a) and 305(b): 1. The
disclosures called for by paragraphs 305(a)
and 305(b) are intended to clarify the reg-
istrant’s exposures to market risk associated
with activities in derivative financial instru-
ments, other financial instruments, and de-
rivative commodity instruments.

2. In preparing the disclosures under para-
graphs 305(a) and 305(b), registrants are re-
quired to include derivative financial instru-
ments, other financial instruments, and de-
rivative commodity instruments.

3. For purposes of paragraphs 305(a) and
305(b), derivative financial instruments,
other financial instruments, and derivative
commodity instruments (collectively re-
ferred to as ‘‘market risk sensitive instru-
ments’’) are defined as follows:

A. Derivative financial instruments has the
same meaning as defined by generally ac-
cepted accounting principles (see, e.g.,
FASB, Statement of Financial Accounting
Standards No. 119, ‘‘Disclosure about Derivative
Financial Instruments and Fair Value of Finan-
cial Instruments,’’ (‘‘FAS 119’’) paragraphs 5–7
(October 1994)), and includes futures, for-
wards, swaps, options, and other financial in-
struments with similar characteristics;

B. Other financial instruments means all fi-
nancial instruments as defined by generally
accepted accounting principles for which fair
value disclosures are required (see, e.g.,
FASB, Statement of Financial Accounting
Standards No. 107, ‘‘Disclosures about Fair
Value of Financial Instruments,’’ (‘‘FAS 107’’)
paragraphs 3 and 8 (December 1991)), except
for derivative financial instruments, as de-
fined above;

C.i. Other financial instruments include,
but are not limited to, trade accounts receiv-
able, investments, loans, structured notes,
mortgage-backed securities, trade accounts
payable, indexed debt instruments, interest-
only and principal-only obligations, deposits,
and other debt obligations;

ii. Other financial instruments exclude em-
ployers’ and plans’ obligations for pension
and other post-retirement benefits, sub-
stantively extinguished debt, insurance con-
tracts, lease contracts, warranty obligations
and rights, unconditional purchase obliga-
tions, investments accounted for under the
equity method, minority interests in consoli-
dated enterprises, and equity instruments
issued by the registrant and classified in
stockholders’ equity in the statement of fi-
nancial position (see, e.g., FAS 107, para-
graph 8 (December 1991)). For purposes of
this item, trade accounts receivable and
trade accounts payable need not be consid-
ered other financial instruments when their
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carrying amounts approximate fair value;
and

D. Derivative commodity instruments include,
to the extent such instruments are not deriv-
ative financial instruments, commodity fu-
tures, commodity forwards, commodity
swaps, commodity options, and other com-
modity instruments with similar character-
istics that are permitted by contract or busi-
ness custom to be settled in cash or with an-
other financial instrument. For purposes of
this paragraph, settlement in cash includes
settlement in cash of the net change in value
of the derivative commodity instrument
(e.g., net cash settlement based on changes
in the price of the underlying commodity).

4.A. In addition to providing required dis-
closures for the market risk sensitive instru-
ments defined in instruction 2. of the Gen-
eral Instructions to Paragraphs 305(a) and
305(b), registrants are encouraged to include
other market risk sensitive instruments, po-
sitions, and transactions within the disclo-
sures required under paragraphs 305(a) and
305(b). Such instruments, positions, and
transactions might include commodity posi-
tions, derivative commodity instruments
that are not permitted by contract or busi-
ness custom to be settled in cash or with an-
other financial instrument, cash flows from
anticipated transactions, and certain finan-
cial instruments excluded under instruction
3.C.ii. of the General Instructions to Para-
graphs 305(a) and 305(b).

B. Registrants that voluntarily include
other market risk sensitive instruments, po-
sitions and transactions within their quan-
titative disclosures about market risk under
the sensitivity analysis or value at risk dis-
closure alternatives are not required to pro-
vide separate market risk disclosures for any
voluntarily selected instruments, positions,
or transactions. Instead, registrants select-
ing the sensitivity analysis and value at risk
disclosure alternatives are permitted to
present comprehensive market risk disclo-
sures, which reflect the combined market
risk exposures inherent in both the required
and any voluntarily selected instruments,
position, or transactions. Registrants that
choose the tabular presentation disclosure
alternative should present voluntarily se-
lected instruments, positions, or trans-
actions in a manner consistent with the re-
quirements in Item 305(a) for market risk
sensitive instruments.

C. If a registrant elects to include volun-
tarily a particular type of instrument, posi-
tion, or transaction in their quantitative dis-
closures about market risk, that registrant
should include all, rather than some, of
those instruments, positions, or transactions
within those disclosures. For example, if a
registrant holds in inventory a particular
type of commodity position and elects to in-
clude that commodity position within their
market risk disclosures, the registrant

should include the entire commodity posi-
tion, rather than only a portion thereof, in
their quantitative disclosures about market
risk.

5.A. Under paragraphs 305(a) and 305(b), a
materiality assessment should be made for
each market risk exposure category within
the trading and other than trading port-
folios.

B. For purposes of making the materiality
assessment under instruction 5.A. of the
General Instructions to Paragraphs 305(a)
and 305(b), registrants should evaluate both:

i. The materiality of the fair values of de-
rivative financial instruments, other finan-
cial instruments, and derivative commodity
instruments outstanding as of the end of the
latest fiscal year; and

ii. The materiality of potential, near-term
losses in future earnings, fair values, and/or
cash flows from reasonably possible near-
term changes in market rates or prices.

iii. If either paragraphs B.i. or B.ii. in this
instruction of the General Instructions to
Paragraphs 305(a) and 305(b) are material,
the registrant should disclose quantitative
and qualitative information about market
risk, if such market risk for the particular
market risk exposure category is material.

C. For purposes of instruction 5.B.i. of the
General Instructions to Paragraphs 305(a)
and 305(b), registrants generally should not
net fair values, except to the extent allowed
under generally accepted accounting prin-
ciples (see, e.g., FASB Interpretation No. 39,
‘‘Offsetting of Amounts Related to Certain Con-
tracts’’ (March 1992)). For example, under this
instruction, the fair value of assets generally
should not be netted with the fair value of li-
abilities.

D. For purposes of instruction 5.B.ii. of the
General Instructions to Paragraphs 305(a)
and 305(b), registrants should consider,
among other things, the magnitude of:

i. Past market movements;
ii. Reasonably possible, near-term market

movements; and
iii. Potential losses that may arise from le-

verage, option, and multiplier features.
E. For purposes of instructions 5.B.ii and

5.D.ii of the General Instructions to Para-
graphs 305(a) and 305(b), the term near term
means a period of time going forward up to
one year from the date of the financial state-
ments (see generally SOP 94–6, at paragraph
7 (December 30, 1994)).

F. For the purpose of instructions 5.B.ii.
and 5.D.ii. of the General Instructions to
Paragraphs 305(a) and 305(b), the term reason-
ably possible has the same meaning as defined
by generally accepted accounting principles
(see, e.g., FAS 5, paragraph 3 (March 1975)).

6. For purposes of paragraphs 305(a) and
305(b), registrants should present the infor-
mation outside of, and not incorporate the
information into, the financial statements
(including the footnotes to the financial
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statements). In addition, registrants are en-
couraged to provide the required information
in one location. However, alternative presen-
tation, such as inclusion of all or part of the
information in Management’s Discussion and
Analysis, may be used at the discretion of
the registrant. If information is disclosed in
more than one location, registrants should
provide cross-references to the locations of
the related disclosures.

7. For purposes of the instructions to para-
graphs 305(a) and 305(b), trading purposes has
the same meaning as defined by generally
accepted accounting principles (see, e.g.,
FAS 119, paragraph 9a (October 1994)). In ad-
dition, anticipated transactions means trans-
actions (other than transactions involving
existing assets or liabilities or transactions
necessitated by existing firm commitments)
an enterprise expects, but is not obligated,
to carry out in the normal course of business
(see, e.g., FASB, Statement of Financial Ac-
counting Standards No. 80, ‘‘Accounting for Fu-
tures Contracts,’’ paragraph 9, (August 1984)).

(c) Interim periods. If interim period
financial statements are included or
are required to be included by Article 3
of Regulation S–X (17 CFR 210), discus-
sion and analysis shall be provided so
as to enable the reader to assess the
sources and effects of material changes
in information that would be provided
under Item 305 of Regulation S–K from
the end of the preceding fiscal year to
the date of the most recent interim
balance sheet.

Instructions to Paragraph 305(c): 1. Informa-
tion required under paragraph (c) of this
Item 305 is not required until after the first
fiscal year end in which this Item 305 is ap-
plicable.

(d) Safe Harbor. (1) The safe harbor
provided in Section 27A of the Securi-
ties Act of 1933 (15 U.S.C. 77z–2) and
Section 21E of the Securities Exchange
Act of 1934 (15 U.S.C. 78u–5) (‘‘statutory
safe harbors’’) shall apply, with respect
to all types of issuers and transactions,
to information provided pursuant to
paragraphs (a), (b), and (c) of this Item
305, provided that the disclosure is
made by: an issuer; a person acting on
behalf of the issuer; an outside re-
viewer retained by the issuer making a
statement on behalf of the issuer; or an
underwriter, with respect to informa-
tion provided by the issuer or informa-
tion derived from information provided
by the issuer.

(2) For purposes of paragraph (d) of
this Item 305 only:

(i) All information required by para-
graphs (a), (b)(1)(i), (b)(1)(iii), and (c) of
this Item 305 is considered forward look-
ing statements for purposes of the statu-
tory safe harbors, except for historical
facts such as the terms of particular
contracts and the number of market
risk sensitive instruments held during
or at the end of the reporting period;
and

(ii) With respect to paragraph (a) of
this Item 305, the meaningful cautionary
statements prong of the statutory safe
harbors will be satisfied if a registrant
satisfies all requirements of that same
paragraph (a) of this Item 305.

(e) Small business issuers. Small busi-
ness issuers, as defined in § 230.405 of
this chapter and § 230.12b–2 of this chap-
ter, need not provide the information
required by this Item 305, whether or
not they file on forms specially des-
ignated as small business issuer forms.

General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d), and 305(e): 1. Bank reg-
istrants, thrift registrants, and non-bank
and non-thrift registrants with market cap-
italizations on January 28, 1997 in excess of
$2.5 billion should provide Item 305 disclo-
sures in filings with the Commission that in-
clude annual financial statements for fiscal
years ending after June 15, 1997. Non-bank
and non-thrift registrants with market cap-
italizations on January 28, 1997 of $2.5 billion
or less should provide Item 305 disclosures in
filings with the Commission that include fi-
nancial statements for fiscal years ending
after June 15, 1998.

2.A. For purposes of instruction 1. of the
General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d), and 305(e), bank reg-
istrants and thrift registrants include any reg-
istrant which has control over a depository
institution.

B. For purposes of instruction 2.A. of the
General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d), and 305(e), a registrant
has control over a depository institution if:

i. The registrant directly or indirectly or
acting through one or more other persons
owns, controls, or has power to vote 25% or
more of any class of voting securities of the
depository institution;

ii. The registrant controls in any manner
the election of a majority of the directors or
trustees of the depository institution; or

iii. The Federal Reserve Board or Office of
Thrift Supervision determines, after notice
and opportunity for hearing, that the reg-
istrant directly or indirectly exercises a con-
trolling influence over the management or
policies of the depository institution.
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C. For purposes of instruction 2.B. of the
General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d), and 305(e), a depository
institution means any of the following:

i. An insured depository institution as de-
fined in section 3(c)(2) of the Federal Deposit
Insurance Act (12 U.S.C.A. Sec. 1813 (c));

ii. An institution organized under the laws
of the United States, any State of the United
States, the District of Columbia, any terri-
tory of the United States, Puerto Rico,
Guam, American Somoa, or the Virgin Is-
lands, which both accepts demand deposits
or deposits that the depositor may withdraw
by check or similar means for payment to
third parties or others and is engaged in the
business of making commercial loans.

D. For purposes of instruction 1. of the
General Instructions to Paragraphs 305(a),
305(b), 305(c), 305(d) and 305(e), market capital-
ization is the aggregate market value of com-
mon equity as set forth in General Instruc-
tion I.B.1. of Form S–3; provided however,
that common equity held by affiliates is in-
cluded in the calculation of market capital-
ization; and provided further that instead of
using the 60 day period prior to filing ref-
erenced in General Instruction I.B.1. of Form
S–3, the measurement date is January 28,
1997.

APPENDIX TO ITEM 305—TABULAR
DISCLOSURES

The tables set forth below are illustrative
of the format that might be used when a reg-
istrant elects to present the information re-
quired by paragraph (a)(1)(i)(A) of Item 305
regarding terms and information about de-
rivative financial instruments, other finan-
cial instruments, and derivative commodity

instruments. These examples are for illus-
trative purposes only. Registrants are not
required to display the information in the
specific format illustrated below. Alter-
native methods of display are permissible as
long as the disclosure requirements of the
section are satisfied. Furthermore, these ex-
amples were designed primarily to illustrate
possible formats for presentation of the in-
formation required by the disclosure item
and do not purport to illustrate the broad
range of derivative financial instruments,
other financial instruments, and derivative
commodity instruments utilized by reg-
istrants.

INTEREST RATE SENSITIVITY

The table below provides information
about the Company’s derivative financial in-
struments and other financial instruments
that are sensitive to changes in interest
rates, including interest rate swaps and debt
obligations. For debt obligations, the table
presents principal cash flows and related
weighted average interest rates by expected
maturity dates. For interest rate swaps, the
table presents notional amounts and weight-
ed average interest rates by expected (con-
tractual) maturity dates. Notional amounts
are used to calculate the contractual pay-
ments to be exchanged under the contract.
Weighted average variable rates are based on
implied forward rates in the yield curve at
the reporting date. The information is pre-
sented in U.S. dollar equivalents, which is
the Company’s reporting currency. The in-
strument’s actual cash flows are denomi-
nated in both U.S. dollars ($US) and German
deutschmarks (DM), as indicated in paren-
theses.

December 31, 19X1

Expected maturity date

19X2 19X3 19X4 19X5 19X6 There-
after Total Fair

value

Liabilities (US$ Equivalent in millions)

Long-term Debt:
Fixed Rate ($US) ............. $XXX $XXX $XXX $XXX $XXX $XXX $XXX $XXX

Average interest rate X.X% X.X% X.X% X.X% X.X% X.X% X.X%
Fixed Rate (DM) .............. XXX XXX XXX XXX XXX XXX XXX XXX

Average interest rate X.X% X.X% X.X% X.X% X.X% X.X% X.X%
Variable Rate ($US) ........ XXX XXX XXX XXX XXX XXX XXX XXX

Average interest rate X.X% X.X% X.X% X.X% X.X% X.X% X.X%

Interest Rate Derivatives (In millions)

Interest Rate Swaps:
Variable to Fixed ($US) ... $XXX $XXX $XXX $XXX $XXX $XXX $XXX $XXX

Average pay rate ...... X.X% X.X% X.X% X.X% X.X% X.X% X.X%
Average receive rate X.X% X.X% X.X% X.X% X.X% X.X% X.X%

Fixed to Variable ($US) ... XXX XXX XXX XXX XXX XXX XXX XXX
Average pay rate ...... X.X% X.X% X.X% X.X% X.X% X.X% X.X%
Average receive rate X.X% X.X% X.X% X.X% X.X% X.X% X.X%
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1 The information is presented in U.S. dol-
lars because that is the registrant’s report-
ing currency.

EXCHANGE RATE SENSITIVITY

The table below provides information
about the Company’s derivative financial in-
struments, other financial instruments, and
firmly committed sales transactions by func-
tional currency and presents such informa-
tion in U.S. dollar equivalents.1 The table
summarizes information on instruments and
transactions that are sensitive to foreign
currency exchange rates, including foreign
currency forward exchange agreements,
deutschmark (DM)-denominated debt obliga-
tions, and firmly committed DM sales trans-

actions. For debt obligations, the table pre-
sents principal cash flows and related
weighted average interest rates by expected
maturity dates. For firmly committed DM-
sales transactions, sales amounts are pre-
sented by the expected transaction date,
which are not expected to exceed two years.
For foreign currency forward exchange
agreements, the table presents the notional
amounts and weighted average exchange
rates by expected (contractual) maturity
dates. These notional amounts generally are
used to calculate the contractual payments
to be exchanged under the contract.

December 31, 19X1

Expected maturity date

19X2 19X3 19X4 19X5 19X6 There-
after Total Fair

value

On-Balance Sheet Financial
Instruments

(US$ Equivalent in millions)

$US Functional Currency 2:
Liabilities
Long-Term Debt:

Fixed Rate (DM) ....... $XXX $XXX $XXX $XXX $XXX $XXX $XXX $XXX
Average interest rate X.X X.X X.X X.X X.X X.X X.X ................

Expected maturity or transaction date
Anticipated Transactions and

Related Derivatives 3
(US$ Equivalent in millions)

$US Functional Currency:
Firmly committed Sales

Contracts (DM) ............. $XXX $XXX ................ ................ ................ ................ $XXX $XXX
Forward Exchange

Agreements
(Receive $US/Pay

DM):.
Contract Amount XXX XXX ................ ................ ................ ................ XXX XXX
Average Con-

tractual Ex-
change Rate .. X.X X.X ................ ................ ................ ................ X.X ................

2 Similar tabular information would be provided for other functional currencies.
3 Pursuant to General Instruction 4. to Items 305(a) and 305(b) of Regulation S–K, registrants may include cash flows from an-

ticipated transactions and operating cash flows resulting from non-financial and non-commodity instruments.

COMMODITY PRICE SENSITIVITY

The table below provides information
about the Company’s corn inventory and fu-
tures contracts that are sensitive to changes
in commodity prices, specifically corn
prices. For inventory, the table presents the
carrying amount and fair value at December
31, 19x1. For the futures contracts the table

presents the notional amounts in bushels,
the weighted average contract prices, and
the total dollar contract amount by expected
maturity dates, the latest of which occurs
one year from the reporting date. Contract
amounts are used to calculate the contrac-
tual payments and quantity of corn to be ex-
changed under the futures contracts.

December 31, 19X1

Carrying
amount

Fair
value

(In millions)
On Balance Sheet Commodity Position and Related Derivatives

Corn Inventory 4 .............................................................................................................................. $XXX $XXX

Expected
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December 31, 19X1

Carrying
amount

Fair
value

maturity Fair
1992 value

Related Derivatives
Futures Contracts (Short):

Contract Volumes (100,000 bushels) ............................................................................................. XXX ....................
Weighted Average Price (Per 100,000 bushels) ............................................................................ $X.XX ....................
Contract Amount ($US in millions) ................................................................................................. $XXX $XXX

4 Pursuant to General Instruction 4. to Items 305(a) and 305(b) of Regulation S–K, registrants may include information on com-
modity positions, such as corn inventory.

[62 FR 6064, Feb. 10, 1997]

Subpart 229.400—Management
and Certain Security Holders

§ 229.401 (Item 401) Directors, execu-
tive officers, promoters and control
persons.

(a) Identification of directors. List the
names and ages of all directors of the
registrant and all persons nominated
or chosen to become directors; indicate
all positions and offices with the reg-
istrant held by each such person; state
his term of office as director and any
period(s) during which he has served as
such; describe briefly any arrangement
or understanding between him and any
other person(s) (naming such person(s))
pursuant to which he was or is to be se-
lected as a director or nominee.

Instructions to Paragraph (a) of Item 401: 1.
Do not include arrangements or understand-
ings with directors or officers of the reg-
istrant acting solely in their capacities as
such.

2. No nominee or person chosen to become
a director who has not consented to act as
such shall be named in response to this Item.
In this regard, with respect to proxy state-
ments, see Rule 14a–4(d) under the Exchange
Act (§ 240.14a–4(d) of this chapter).

3. If the information called for by this
paragraph (a) is being presented in a proxy
or information statement, no information
need be given respecting any director whose
term of office as a director will not continue
after the meeting to which the statement re-
lates.

4. With regard to proxy statements in con-
nection with action to be taken concerning
the election of directors, if fewer nominees
are named than the number fixed by or pur-
suant to the governing instruments, state
the reasons for this procedure and that the
proxies cannot be voted for a greater number

of persons than the number of nominees
named.

5. With regard to proxy statements in con-
nection with action to be taken concerning
the election of directors, if the solicitation is
made by persons other than management, in-
formation shall be given as to nominees of
the persons making the solicitation. In all
other instances, information shall be given
as to directors and persons nominated for
election or chosen by management to be-
come directors.

(b) Identification of executive officers.
List the names and ages of all execu-
tive officers of the registrant and all
persons chosen to become executive of-
ficers; indicate all positions and offices
with the registrant held by each such
person; state his term of office as offi-
cer and the period during which he has
served as such and describe briefly any
arrangement or understanding between
him and any other person(s) (naming
such person) pursuant to which he was
or is to be selected as an officer.

Instructions to Paragraph (b) of Item 401: 1.
Do not include arrangements or understand-
ings with directors or officers of the reg-
istrant acting solely in their capacities as
such.

2. No person chosen to become an executive
officer who has not consented to act as such
shall be named in response to this Item.

3. The information regarding executive of-
ficers called for by this Item need not be fur-
nished in proxy or information statements
prepared in accordance with Schedule 14A
under the Exchange Act (§ 240.14a–101 of this
chapter) by those registrants relying on Gen-
eral Instruction G of Form 10–K and Form
10–KSB under the Exchange Act (§ 249.310 of
this chapter), Provided, That such informa-
tion is furnished in a separate item cap-
tioned ‘‘Executive officers of the registrant’’
and included in Part I of the registrant’s an-
nual report on Form 10–K and Form 10–KSB.
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(c) Identification of certain significant
employees. Where the registrant em-
ploys persons such as production man-
agers, sales managers, or research sci-
entists who are not executive officers
but who make or are expected to make
significant contributions to the busi-
ness of the registrant, such persons
shall be identified and their back-
ground disclosed to the same extent as
in the case of executive officers. Such
disclosure need not be made if the reg-
istrant was subject to section 13(a) or
15(d) of the Exchange Act or was ex-
empt from section 13(a) by section
12(g)(2)(G) of such Act immediately
prior to the filing of the registration
statement, report, or statement to
which this Item is applicable.

(d) Family relationships. State the na-
ture of any family relationship be-
tween any director, executive officer,
or person nominated or chosen by the
registrant to become a director or ex-
ecutive officer.

Instruction to Paragraph 401(d): The term
‘‘family relationship’’ means any relation-
ship by blood, marriage, or adoption, not
more remote than first cousin.

(e) Business experience—(1) Back-
ground. Briefly describe the business
experience during the past five years of
each director, executive officer, person
nominated or chosen to become a di-
rector or executive officer, and each
person named in answer to paragraph
(c) of Item 401, including: Each person’s
principal occupations and employment
during the past five years; the name
and principal business of any corpora-
tion or other organization in which
such occupations and employment were
carried on; and whether such corpora-
tion or organization is a parent, sub-
sidiary or other affiliate of the reg-
istrant. When an executive officer or
person named in response to paragraph
(c) of Item 401 has been employed by
the registrant or a subsidiary of the
registrant for less than five years, a
brief explanation shall be included as
to the nature of the responsibility un-
dertaken by the individual in prior po-
sitions to provide adequate disclosure
of his prior business experience. What
is required is information relating to
the level of his professional com-
petence, which may include, depending
upon the circumstances, such specific

information as the size of the operation
supervised.

(2) Directorships. Indicate any other
directorships held by each director or
person nominated or chosen to become
a director in any company with a class
of securities registered pursuant to sec-
tion 12 of the Exchange Act or subject
to the requirements of section 15(d) of
such Act or any company registered as
an investment company under the In-
vestment Company Act of 1940, 15
U.S.C. 80a–1, et seq., as amended, nam-
ing such company.

Instruction to Paragraph (e) of Item 401: For
the purposes of paragraph (e)(2), where the
other directorships of each director or person
nominated or chosen to become a director in-
clude directorships of two or more registered
investment companies that are part of a
‘‘fund complex’’ as that term is defined in
Item 22(a) of Schedule 14A under the Ex-
change Act (§ 240.14a–101 of this chapter), the
registrant may, rather than listing each
such investment company, identify the fund
complex and provide the number of invest-
ment company directorships held by the di-
rector or nominee in such fund complex.

(f) Involvement in certain legal proceed-
ings. Describe any of the following
events that occurred during the past
five years and that are material to an
evaluation of the ability or integrity of
any director, person nominated to be-
come a director or executive officer of
the registrant:

(1) A petition under the Federal
bankruptcy laws or any state insol-
vency law was filed by or against, or a
receiver, fiscal agent or similar officer
was appointed by a court for the busi-
ness or property of such person, or any
partnership in which he was a general
partner at or within two years before
the time of such filing, or any corpora-
tion or business association of which
he was an executive officer at or within
two years before the time of such fil-
ing;

(2) Such person was convicted in a
criminal proceeding or is a named sub-
ject of a pending criminal proceeding
(excluding traffic violations and other
minor offenses);

(3) Such person was the subject of
any order, judgment, or decree, not
subsequently reversed, suspended or
vacated, of any court of competent ju-
risdiction, permanently or temporarily
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enjoining him from, or otherwise limit-
ing, the following activities:

(i) Acting as a futures commission
merchant, introducing broker, com-
modity trading advisor, commodity
pool operator, floor broker, leverage
transaction merchant, any other per-
son regulated by the Commodity Fu-
tures Trading Commission, or an asso-
ciated person of any of the foregoing,
or as an investment adviser, under-
writer, broker or dealer in securities,
or as an affiliated person, director or
employee of any investment company,
bank, savings and loan association or
insurance company, or engaging in or
continuing any conduct or practice in
connection with such activity;

(ii) Engaging in any type of business
practice; or

(iii) Engaging in any activity in con-
nection with the purchase or sale of
any security or commodity or in con-
nection with any violation of Federal
or State securities laws or Federal
commodities laws;

(4) Such person was the subject of
any order, judgment or decree, not sub-
sequently reversed, suspended or va-
cated, of any Federal or State author-
ity barring, suspending or otherwise
limiting for more than 60 days the
right of such person to engage in any
activity described in paragraph (f)(3)(i)
of this section, or to be associated with
persons engaged in any such activity;
or

(5) Such person was found by a court
of competent jurisdiction in a civil ac-
tion or by the Commission to have vio-
lated any Federal or State securities
law, and the judgment in such civil ac-
tion or finding by the Commission has
not been subsequently reversed, sus-
pended, or vacated.

(6) Such person was found by a court
of competent jurisdiction in a civil ac-
tion or by the Commodity Futures
Trading Commission to have violated
any Federal commodities law, and the
judgment in such civil action or find-
ing by the Commodity Futures Trading
Commission has not been subsequently
reversed, suspended or vacated.

Instructions to Paragraph (f) of Item 401: 1.
For purposes of computing the five year pe-
riod referred to in this paragraph, the date of
a reportable event shall be deemed the date
on which the final order, judgment or decree

was entered, or the date on which any rights
of appeal from preliminary orders, judg-
ments, or decrees have lapsed. With respect
to bankruptcy petitions, the computation
date shall be the date of filing for
uncontested petitions or the date upon which
approval of a contested petition became
final.

2. If any event specified in this paragraph
(f) has occurred and information in regard
thereto is omitted on the grounds that it is
not material, the registrant may furnish to
the Commission, at time of filing (or at the
time preliminary materials are filed, or ten
days before definitive materials are filed in
preliminary filing is not required, pursuant
to Rule 14a–6 or 14c–5 under the Exchange
Act (§§ 240.14a–6 and 240–14c–5 of this chap-
ter)), as supplemental information and not
as part of the registration statement, report,
or proxy or information statement, mate-
rials to which the omission relates, a de-
scription of the event and a statement of the
reasons for the omission of information in
regard thereto.

3. The registrant is permitted to explain
any mitigating circumstances associated
with events reported pursuant to this para-
graph.

4. If the information called for by this
paragraph (f) is being presented in a proxy or
information statement, no information need
be given respecting any director whose term
of office as a director will not continue after
the meeting to which the statement relates.

(g) Promoters and control persons. (1)
Registrants, which have not been sub-
ject to the reporting requirements of
section 13(a) or 15(d) of the Exchange
Act for the twelve months immediately
prior to the filing of the registration
statement, report, or statement to
which this Item is applicable, and
which were organized within the last
five years, shall describe with respect
to any promoter, any of the events
enumerated in paragraphs (f)(1)
through (f)(6) of this section that oc-
curred during the past five years and
that are material to a voting or invest-
ment decision.

(2) Registrants, which have not been
subject to the reporting requirements
of section 13(a) or 15(d) of the Exchange
Act for the twelve months immediately
prior to the filing of the registration
statement, report, or statement to
which this Item is applicable, shall de-
scribe with respect to any control per-
son, any of the events enumerated in
paragraphs (f)(1) through (f)(6) of this
section that occurred during the past
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five years and that are material to a
voting or investment decision.

Instructions to Paragraph (g) of Item 401: 1.
Instructions 1. through 3. to paragraph (f)
shall apply to this paragraph (g).

2. Paragraph (g) shall not apply to any sub-
sidiary of a registrant which has been report-
ing pursuant to Section 13(a) or 15(d) of the
Exchange Act for the twelve months imme-
diately prior to the filing of the registration
statement, report or statement.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 55665, Dec. 13, 1982; 48 FR 19874, May 3,
1983; 49 FR 32763, Aug. 16, 1984; 52 FR 48982,
Dec. 29, 1987; 59 FR 52695, Oct. 19, 1994]

§ 229.402 (Item 402) Executive com-
pensation.

(a) General—(1) Treatment of specific
types of issuers—(i) Small business
issuers. A registrant that qualifies as
‘‘small business issuer,’’ as defined by
Item 10(a)(1) of Regulation S–B [17 CFR
228.10(a)(1)], will be deemed to comply
with this item if it provides the infor-
mation required by paragraph (b)
(Summary Compensation Table), para-
graphs (c)(1) and (c)(2)(i)–(v) (Option/
SAR Grants Table), paragraph (d) (Ag-
gregated Option/SAR Exercise and Fis-
cal Year-End Option/SAR Value Table),
paragraph (e) (Long-Term Incentive
Plan Awards Table), paragraph (g)
(Compensation of Directors), paragraph
(h) (Employment Contracts, Termi-
nation of Employment and Change in
Control Arrangements) and paragraph
(i) (1) and (2) (Report on Repricing of
Options/SARs) of this item.

(ii) Foreign private issuers. A foreign
private issuer will be deemed to com-
ply with this item if it provides the in-
formation required by Items 11 and 12
of Form 20–F [17 CFR 249.220f], with
more detailed information provided if
otherwise made publicly available.

(2) All compensation covered. This item
requires clear, concise and understand-
able disclosure of all plan and non-plan
compensation awarded to, earned by,
or paid to the named executive officers
designated under paragraph (a)(3) of
this item, and directors covered by
paragraph (g) of this item by any per-
son for all services rendered in all ca-
pacities to the registrant and its sub-
sidiaries, unless otherwise specified in
this item. Except as provided by para-
graph (a)(5) of this item, all such com-
pensation shall be reported pursuant to

this item, even if also called for by an-
other requirement, including trans-
actions between the registrant and a
third party where the primary purpose
of the transaction is to furnish com-
pensation to any such named executive
officer or director. No item reported as
compensation for one fiscal year need
be reported as compensation for a sub-
sequent fiscal year.

(3) Persons covered. Disclosure shall
be provided pursuant to this item for
each of the following (the ‘‘named ex-
ecutive officers’’):

(i) All individuals serving as the reg-
istrant’s chief executive officer or act-
ing in a similar capacity during the
last completed fiscal year (‘‘CEO’’), re-
gardless of compensation level;

(ii) The registrant’s four most highly
compensated executive officers other
than the CEO who were serving as ex-
ecutive officers at the end of the last
completed fiscal year; and

(iii) Up to two additional individuals
for whom disclosure would have been
provided pursuant to paragraph
(a)(3)(ii) of this item but for the fact
that the individual was not serving as
an executive officer of the registrant at
the end of the last completed fiscal
year.

Instructions to Item 402(a)(3): 1. Determina-
tion of Most Highly Compensated Executive Of-
ficers. The determination as to which execu-
tive officers are most highly compensated
shall be made by reference to total annual
salary and bonus for the last completed fis-
cal year (as required to be disclosed pursuant
to paragraph (b)(2)(iii) (A) and (B) of this
item), but including the dollar value of sal-
ary or bonus amounts forgone pursuant to
Instruction 3 to paragraph (b)(2)(iii) (A) and
(B) of this item: Provided, however, That no
disclosure need be provided for any executive
officer, other than the CEO, whose total an-
nual salary and bonus, as so determined,
does not exceed $100,000.

2. Inclusion of Executive Officer of Subsidi-
ary. It may be appropriate in certain cir-
cumstances for a registrant to include an ex-
ecutive officer of a subsidiary in the disclo-
sure required by this item. See Rule 3b–7
under the Exchange Act [17 CFR 240.3b–7].

3. Exclusion of Executive Officer due to Un-
usual or Overseas Compensation. It may be ap-
propriate in limited circumstances for a reg-
istrant not to include in the disclosure re-
quired by this item an individual, other than
its CEO, who is one of the registrant’s most
highly compensated executive officers.
Among the factors that should be considered
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in determining not to name an individual
are: (a) the distribution or accrual of an un-
usually large amount of cash compensation
(such as a bonus or commission) that is not
part of a recurring arrangement and is un-
likely to continue; and (b) the payment of
amounts of cash compensation relating to
overseas assignments that may be attributed
predominantly to such assignments.

(4) Information for full fiscal year. If
the CEO served in that capacity during
any part of a fiscal year with respect to
which information is required, infor-
mation should be provided as to all of
his or her compensation for the full fis-
cal year. If a named executive officer
(other than the CEO) served as an exec-
utive officer of the registrant (whether
or not in the same position) during any
part of a fiscal year with respect to
which information is required, infor-
mation shall be provided as to all com-
pensation of that individual for the full
fiscal year.

(5) Transactions with third parties re-
ported under item 404. This item in-
cludes transactions between the reg-
istrant and a third party where the pri-
mary purpose of the transaction is to
furnish compensation to a named exec-
utive officer. No information need be
given in response to any paragraph of
this item, other than paragraph (j), as
to any such third-party transaction if
the transaction has been reported in
response to Item 404 of Regulation S–K
(§ 229.404).

(6) Omission of table or column. A table
or column may be omitted, if there has
been no compensation awarded to,
earned by or paid to any of the named
executives required to be reported in
that table or column in any fiscal year
covered by that table.

(7) Definitions. For purposes of this
item:

(i) The term stock appreciation rights
(SARs) refers to SARs payable in cash
or stock, including SARs payable in
cash or stock at the election of the reg-
istrant or a named executive officer.

(ii) The term plan includes, but is not
limited to, the following: Any plan,
contract, authorization or arrange-
ment, whether or not set forth in any
formal documents, pursuant to which
the following may be received: cash,
stock, restricted stock or restricted
stock units, phantom stock, stock op-
tions, SARs, stock options in tandem

with SARs, warrants, convertible secu-
rities, performance units and perform-
ance shares, and similar instruments.
A plan may be applicable to one per-
son. Registrants may omit information
regarding group life, health, hos-
pitalization, medical reimbursement or
relocation plans that do not discrimi-
nate in scope, terms or operation, in
favor of executive officers or directors
of the registrant and that are available
generally to all salaried employees.

(iii) The term long-term incentive plan
means any plan providing compensa-
tion intended to serve as incentive for
performance to occur over a period
longer than one fiscal year, whether
such performance is measured by ref-
erence to financial performance of the
registrant or an affiliate, the reg-
istrant’s stock price, or any other
measure, but excluding restricted
stock, stock option and SAR plans.

(8) Location of specified information.
The information required by para-
graphs (i), (k) and (l) of this item need
not be provided in any filings other
than a registrant proxy or information
statement relating to an annual meet-
ing of security holders at which direc-
tors are to be elected (or special meet-
ing or written consents in lieu of such
meeting). Such information will not be
deemed to be incorporated by reference
into any filing under the Securities Act
or the Exchange Act, except to the ex-
tent that the registrant specifically in-
corporates it by reference.

(9) Liability for specified information.
The information required by para-
graphs (k) and (l) of this item shall not
be deemed to be ‘‘soliciting material’’
or to be ‘‘filed’’ with the Commission
or subject to Regulations 14A or 14C [17
CFR 240.14a–1 et seq. or 240.14c–1 et seq.],
other than as provided in this item, or
to the liabilities of section 18 of the Ex-
change Act [15 U.S.C. 78r], except to
the extent that the registrant specifi-
cally requests that such information be
treated as soliciting material or spe-
cifically incorporates it by reference
into a filing under the Securities Act
or the Exchange Act.

(b) Summary Compensation Table. (1)
General. The information specified in

VerDate 14<MAY>98 08:02 May 28, 1998 Jkt 179056 PO 00000 Frm 00375 Fmt 8010 Sfmt 8010 Y:\SGML\179056T.XXX 179056t



380

17 CFR Ch. II (4–1–98 Edition)§ 229.402

paragraph (b)(2) of this item, concern-
ing the compensation of the named ex-
ecutive officers for each of the reg-
istrant’s last three completed fiscal

years, shall be provided in a Summary
Compensation Table, in the tabular
format specified below.

SUMMARY COMPENSATION TABLE

Name and
principal po-

sition
Year

Annual compensation Long term compensation

Salary
($)

Bonus
($)

Other annual
compensa-

tion ($)

Awards
Payouts All other

compensa-
tion ($)

Restricted
stock

award(s)

Securities
under-lying

options/SARs
(#)

LTIP payouts
($)

(a) (b) (c) (d) (e) (f) (g) (h) (i)

CEO ............ —
—
—

A ................. —
—
—

B ................. —
—
—

C ................. —
—
—

D ................. —
—
—

(2) The Table shall include:
(i) The name and principal position

of the executive officer (column (a));
(ii) Fiscal year covered (column (b));
(iii) Annual compensation (columns

(c), (d) and (e)), including:
(A) The dollar value of base salary

(cash and non-cash) earned by the
named executive officer during the fis-
cal year covered (column (c));

(B) The dollar value of bonus (cash
and non-cash) earned by the named ex-
ecutive officer during the fiscal year
covered (column (d)); and

Instructions to Item 402(b)(2)(iii) (A) and (B):
1. Amounts deferred at the election of a
named executive officer, whether pursuant
to a plan established under Section 401(k) of
the Internal Revenue Code [26 U.S.C. 401(k)],
or otherwise, shall be included in the salary
column (column (c)) or bonus column (col-
umn (d)), as appropriate, for the fiscal year
in which earned. If the amount of salary or
bonus earned in a given fiscal year is not cal-
culable through the latest practicable date,
that fact must be disclosed in a footnote and
such amount must be disclosed in the subse-
quent fiscal year in the appropriate column
for the fiscal year in which earned.

2. For stock or any other form of non-cash
compensation, disclose the fair market value

at the time the compensation is awarded,
earned or paid.

3. Registrants need not include in the sal-
ary column (column (c)) or bonus column
(column (d)) any amount of salary or bonus
forgone at the election of a named executive
officer pursuant to a registrant program
under which stock, stock-based or other
forms of non-cash compensation may be re-
ceived by a named executive in lieu of a por-
tion of annual compensation earned in a cov-
ered fiscal year. However, the receipt of any
such form of non-cash compensation in lieu
of salary or bonus earned for a covered fiscal
year must be disclosed in the appropriate
column of the Table corresponding to that
fiscal year (i.e., restricted stock awards (col-
umn (f)); options or SARs (column (g)); all
other compensation (column (i)), or, if made
pursuant to a long-term incentive plan and
therefore not reportable at grant in the
Summary Compensation Table, a footnote
must be added to the salary or bonus column
so disclosing and referring to the Long-Term
Incentive Plan Table (required by paragraph
(e) of this item) where the award is reported.

(C) The dollar value of other annual
compensation not properly categorized
as salary or bonus, as follows (column
(e)):

(1) Perquisites and other personal
benefits, securities or property, unless
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the aggregate amount of such com-
pensation is the lesser of either $50,000
or 10% of the total of annual salary and
bonus reported for the named executive
officer in columns (c) and (d);

(2) Above-market or preferential
earnings on restricted stock, options,
SARs or deferred compensation paid
during the fiscal year or payable dur-
ing that period but deferred at the elec-
tion of the named executive officer;

(3) Earnings on long-term incentive
plan compensation paid during the fis-
cal year or payable during that period
but deferred at the election of the
named executive officer;

(4) Amounts reimbursed during the
fiscal year for the payment of taxes;
and

(5) The dollar value of the difference
between the price paid by a named ex-
ecutive officer for any security of the
registrant or its subsidiaries purchased
from the registrant or its subsidiaries
(through deferral of salary or bonus, or
otherwise), and the fair market value
of such security at the date of pur-
chase, unless that discount is available
generally, either to all security holders
or to all salaried employees of the reg-
istrant.

Instructions to Item 402(b)(2)(iii)(C): 1. Each
perquisite or other personal benefit exceed-
ing 25% of the total perquisites and other
personal benefits reported for a named exec-
utive officer must be identified by type and
amount in a footnote or accompanying nar-
rative discussion to column (e).

2. Perquisites and other personal benefits
shall be valued on the basis of the aggregate
incremental cost to the registrant and its
subsidiaries.

3. Interest on deferred or long-term com-
pensation is above-market only if the rate of
interest exceeds 120% of the applicable fed-
eral long-term rate, with compounding (as
prescribed under section 1274(d) of the Inter-
nal Revenue Code, [26 U.S.C. 1274(d)]) at the
rate that corresponds most closely to the
rate under the registrant’s plan at the time
the interest rate or formula is set. In the
event of a discretionary reset of the interest
rate, the requisite calculation must be made
on the basis of the interest rate at the time
of such reset, rather than when originally es-
tablished. Only the above-market portion of
the interest must be included. If the applica-
ble interest rates vary depending upon condi-
tions such as a minimum period of continued
service, the reported amount should be cal-
culated assuming satisfaction of all condi-

tions to receiving interest at the highest
rate.

4. Dividends (and dividend equivalents) on
restricted stock, options, SARs or deferred
compensation denominated in stock (‘‘de-
ferred stock’’) are preferential only if earned
at a rate higher than dividends on the reg-
istrant’s common stock. Only the pref-
erential portion of the dividends or equiva-
lents must be included.

(iv) Long-term compensation (col-
umns (f), (g) and (h)), including:

(A) The dollar value (net of any con-
sideration paid by the named executive
officer) of any award of restricted
stock, including share units (cal-
culated by multiplying the closing
market price of the registrant’s unre-
stricted stock on the date of grant by
the number of shares awarded) (column
(f));

(B) The sum of the number of securi-
ties underlying stock options granted,
with or without tandem SARs, and the
number of freestanding SARs (column
(g)); and

(C) The dollar value of all payouts
pursuant to long-term incentive plans
(‘‘LTIPs’’) as defined in paragraph
(a)(7)(iii) of this item (column (h)).

Instructions to Item 402(b)(2)(iv): 1. Awards of
restricted stock that are subject to perform-
ance-based conditions on vesting, in addition
to lapse of time and/or continued service
with the registrant or a subsidiary, may be
reported as LTIP awards pursuant to para-
graph (e) of this item instead of in column
(f). If this approach is selected, once the re-
stricted stock vests, it must be reported as
an LTIP payout in column (h).

2. The registrant shall, in a footnote to the
Summary Compensation Table (appended to
column (f), if included), disclose:

a. The number and value of the aggregate
restricted stock holdings at the end of the
last completed fiscal year. The value shall be
calculated in the manner specified in para-
graph (b)(2)(iv)(A) of this item using the
value of the registrant’s shares at the end of
the last completed fiscal year;

b. For any restricted stock award reported
in the Summary Compensation Table that
will vest, in whole or in part, in under three
years from the date of grant, the total num-
ber of shares awarded and the vesting sched-
ule; and

c. Whether dividends will be paid on the re-
stricted stock reported in column (f).

3. If at any time during the last completed
fiscal year, the registrant has adjusted or
amended the exercise price of stock options
or freestanding SARs previously awarded to
a named executive officer, whether through
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amendment, cancellation or replacement
grants, or any other means (‘‘repriced’’), the
registrant shall include the number of op-
tions or freestanding SARs so repriced as
Stock Options/SARs granted and required to
be reported in column (g).

4. If any specified performance target, goal
or condition to payout was waived with re-
spect to any amount included in LTIP pay-
outs reported in column (h), the registrant
shall so state in a footnote to column (h).

(v) All other compensation for the
covered fiscal year that the registrant
could not properly report in any other
column of the Summary Compensation
Table (column (i)). Any compensation
reported in this column for the last
completed fiscal year shall be identi-
fied and quantified in a footnote. Such
compensation shall include, but not be
limited to:

(A) The amount paid, payable or ac-
crued to any named executive officer
pursuant to a plan or arrangement in
connection with:

(1) The resignation, retirement or
any other termination of such execu-
tive officer’s employment with the reg-
istrant and its subsidiaries; or

(2) A change in control of the reg-
istrant or a change in the executive of-
ficer’s responsibilities following such a
change in control;

(B) The dollar value of above-market
or preferential amounts earned on re-
stricted stock, options, SARs or de-
ferred compensation during the fiscal
year, or calculated with respect to that
period, except that if such amounts are
paid during the period, or payable dur-
ing the period but deferred at the elec-
tion of a named executive officer, this
information shall be reported as Other
Annual Compensation in column (e).
See Instructions 3 and 4 to paragraph
402(b)(2)(iii)(C) of this item;

(C) The dollar value of amounts
earned on long-term incentive plan
compensation during the fiscal year, or
calculated with respect to that period,
except that if such amounts are paid
during that period, or payable during
that period at the election of the
named executive officer, this informa-
tion shall be reported as Other Annual
Compensation in column (e);

(D) Annual registrant contributions
or other allocations to vested and
unvested defined contribution plans;
and

(E) The dollar value of any insurance
premiums paid by, or on behalf of, the
registrant during the covered fiscal
year with respect to term life insur-
ance for the benefit of a named execu-
tive officer, and, if there is any ar-
rangement or understanding, whether
formal or informal, that such executive
officer has or will receive or be allo-
cated an interest in any cash surrender
value under the insurance policy, ei-
ther:

(1) The full dollar value of the re-
mainder of the premiums paid by, or on
behalf of, the registrant; or

(2) If the premiums will be refunded
to the registrant on termination of the
policy, the dollar value of the benefit
to the executive officer of the remain-
der of the premium paid by, or on be-
half of, the registrant during the fiscal
year. The benefit shall be determined
for the period, projected on an actuar-
ial basis, between payment of the pre-
mium and the refund.

Instructions to Item 402(b)(2)(v): 1. LTIP
awards and amounts received on exercise of
options and SARs need not be reported as All
Other Compensation in column (i).

2. Information relating to defined benefit
and actuarial plans should not be reported
pursuant to paragraph (b) of this item, but
instead should be reported pursuant to para-
graph (f) of this item.

3. Where alternative methods of reporting
are available under paragraph (b)(2)(v)(E) of
this item, the same method should be used
for each of the named executive officers. If
the registrant chooses to change methods
from one year to the next, that fact, and the
reason therefor, should be disclosed in a foot-
note to column (i).

Instruction to Item 402(b): Information with
respect to fiscal years prior to the last com-
pleted fiscal year will not be required if the
registrant was not a reporting company pur-
suant to Section 13(a) or 15(d) of the Ex-
change Act at any time during that year, ex-
cept that the registrant will be required to
provide information for any such year if that
information previously was required to be
provided in response to a Commission filing
requirement.

(c) Option/SAR Grants Table. (1) The
information specified in paragraph
(c)(2) of this item, concerning individ-
ual grants of stock options (whether or
not in tandem with SARs), and free-
standing SARs made during the last
completed fiscal year to each of the
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named executive officers shall be pro-
vided in the tabular format specified
below:

OPTION/SAR GRANTS IN LAST FISCAL YEAR

Individual grants Potential realizable value at
assumed annual rates of

stock price appreciation for
option term

Alternative to
(f) and (g):
grant date

value

Name

Number of
securities un-
derlying op-
tions/SARs
granted (#)

Percent of
total options/
SARs granted
to employees
in fiscal year

Exercise of
base price ($/

Sh)

Expiration
date

5% ($) 10% ($)
Grant date

present value
$

(a) (b) (c) (d) (e) (f) (g) (f)

CEO .............
A ...................
B ...................
C ...................
D ...................

(2) The Table shall include, with re-
spect to each grant:

(i) The name of the executive officer
(column (a));

(ii) Number of securities underlying
option/SARs granted (column (b)).

(iii) The percent the grant represents
of total options and SARs granted to
employees during the fiscal year (col-
umn (c));

(iv) The per-share exercise or base
price of the options or SARs granted
(column (d)). If such exercise or base
price is less than the market price of
the underlying security on the date of
grant, a separate, adjoining column
shall be added showing market price on
the date of grant;

(v) The expiration date of the options
or SARs (column (e)); and

(vi) Either (A) the potential realiz-
able value of each grant of options or
freestanding SARs or (B) the present
value of each grant, as follows:

(A) The potential realizable value of
each grant of options or freestanding
SARs, assuming that the market price
of the underlying security appreciates
in value from the date of grant to the
end of the option or SAR term, at the
following annualized rates:

(1) 5% (column (f));
(2) 10% (column (g)); and
(3) If the exercise or base price was

below the market price of the underly-
ing security at the date of grant, pro-
vide an additional column labeled 0%,
to show the value at grant-date market
price; or

(B) The present value of the grant at
the date of grant, under any option
pricing model (alternative column (f)).

Instructions to Item 402(c): 1. If more than
one grant of options and/or freestanding
SARs was made to a named executive officer
during the last completed fiscal year, a sepa-
rate line should be used to provide disclosure
of each such grant. However, multiple grants
during a single fiscal year may be aggregated
where each grant was made at the same exer-
cise and/or base price and has the same expi-
ration date, and the same performance vest-
ing thresholds, if any. A single grant consist-
ing of options and/or freestanding SARs shall
be reported as separate grants with respect
to each tranche with a different exercise and/
or base price, performance vesting threshold,
or expiration date.

2. Options or freestanding SARs granted in
connection with an option repricing trans-
action shall be reported in this table. See In-
struction 3 to paragraph (b)(2)(iv) of this
item.

3. Any material term of the grant, includ-
ing but not limited to the date of
exercisability, the number of SARs, perform-
ance units or other instruments granted in
tandem with options, a performance-based
condition to exercisability, a reload feature,
or a tax-reimbursement feature, shall be
footnoted.

4. If the exercise or base price is adjustable
over the term of any option or freestanding
SAR in accordance with any prescribed
standard or formula, including but not lim-
ited to an index or premium price provision,
describe the following, either by footnote to
column (c) or in narrative accompanying the
Table: (a) the standard or formula; and (b)
any constant assumption made by the reg-
istrant regarding any adjustment to the ex-
ercise price in calculating the potential op-
tion or SAR value.
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5. If any provision of a grant (other than an
antidilution provision) could cause the exer-
cise price to be lowered, registrants must
clearly and fully disclose these provisions
and their potential consequences either by a
footnote or accompanying textual narrative.

6. In determining the grant-date market or
base price of the security underlying options
or freestanding SARs, the registrant may
use either the closing market price per share
of the security, or any other formula pre-
scribed for the security.

7. The potential realizable dollar value of a
grant (columns (f) and (g)) shall be the prod-
uct of:

(a) The difference between:
(i) The product of the per-share market

price at the time of the grant and the sum of
1 plus the adjusted stock price appreciation
rate (the assumed rate of appreciation com-
pounded annually over the term of the op-
tion or SAR); and

(ii) The per-share exercise price of the op-
tion or SAR; and

(b) The number of securities underlying
the grant at fiscal year-end.

8. Registrants may add one or more sepa-
rate columns using the formula prescribed in
Instruction 7 to paragraph (c) of this item, to
reflect the following:

a. The registrant’s historic rate of appre-
ciation over a period equivalent to the term
of such options and/or SARs;

b. 0% appreciation, where the exercise or
base price was equal to or greater than the
market price of the underlying securities on
the date of grant; and

c. N% appreciation, the percentage appre-
ciation by which the exercise or base price

exceeded the market price at grant. Where
the grant included multiple tranches with
exercise or base prices exceeding the market
price of the underlying security by varying
degrees, include an additional column for
each additional tranche.

9. Where the registrant chooses to use the
grant-date valuation alternative specified in
paragraph (c)(2)(vi)(B) of this item, the valu-
ation shall be footnoted to describe the valu-
ation method used. Where the registrant has
used a variation of the Black-Scholes or bi-
nomial option pricing model, the description
shall identify the use of such pricing model
and describe the assumptions used relating
to the expected volatility, risk-free rate of
return, dividend yield and time of exercise.
Any adjustments for non-transferability or
risk of forfeiture also shall be disclosed. In
the event another valuation method is used,
the registrant is required to describe the
methodology as well as any material as-
sumptions.

(d) Aggregated option/SAR exercises and
fiscal year-end option/SAR value table. (1)
The information specified in paragraph
(d)(2) of this item, concerning each ex-
ercise of stock options (or tandem
SARs) and freestanding SARs during
the last completed fiscal year by each
of the named executive officers and the
fiscal year-end value of unexercised op-
tions and SARs, shall be provided on an
aggregated basis in the tabular format
specified below:

AGGREGATED OPTION/SAR EXERCISES IN LAST FISCAL YEAR AND FY-END OPTION/SAR VALUES

Name Shares acquired on exer-
cise (#) Value realized ($)

Number of securities un-
derlying unexercised op-
tions/SARs at FY-end (#)

Exercisable/Unexercisable

Value of unexercised in-
the-money options/SARs

at FY-end ($)
Exercisable/Unexercisable

(a) (b) (c) (d) (e)

CEO .............
A ...................
B ...................
C ...................
D ...................

(2) The table shall include:
(i) The name of the executive officer

(column (a));
(ii) The number of shares received

upon exercise, or, if no shares were re-
ceived, the number of securities with
respect to which the options or SARs
were exercised (column (b));

(iii) The aggregate dollar value real-
ized upon exercise (column (c));

(iv) The total number of securities
underlying unexercised options and
SARs held at the end of the last com-
pleted fiscal year, separately identify-
ing the exercisable and unexercisable
options and SARs (column (d)); and

(v) The aggregate dollar value of in-
the-money, unexercised options and
SARs held at the end of the fiscal year,
separately identifying the exercisable
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and unexercisable options and SARs
(column (e)).

Instructions to Item 402(d)(2): 1. Options or
freestanding SARs are in-the-money if the
fair market value of the underlying securi-
ties exceeds the exercise or base price of the
option or SAR. The dollar values in columns
(c) and (e) are calculated by determining the
difference between the fair market value of
the securities underlying the options or
SARs and the exercise or base price of the
options or SARs at exercise or fiscal year-
end, respectively.

2. In calculating the dollar value realized
upon exercise (column (c)), the value of any
related payment or other consideration pro-
vided (or to be provided) by the registrant to

or on behalf of a named executive officer,
whether in payment of the exercise price or
related taxes, shall not be included. Pay-
ments by the registrant in reimbursement of
tax obligations incurred by a named execu-
tive officer are required to be disclosed in ac-
cordance with paragraph (b)(2)(iii)(C)(4) of
this item.

(e) Long-Term Incentive Plan (‘‘LTIP’’)
awards table. (1) The information speci-
fied in paragraph (e)(2) of this item, re-
garding each award made to a named
executive officer in the last completed
fiscal year under any LTIP, shall be
provided in the tabular format speci-
fied below:

LONG-TERM INCENTIVE PLANS—AWARDS IN LAST FISCAL YEAR

Name
Number of shares,
units or other rights

(#)

Performance or
other period until

maturation or payout

Estimated future payouts under non-stock price-based plans

Threshold ($ or #) Target ($ or #) Maximum ($ or #)

(a) (b) (c) (d) (e) (f)

CEO ............
A .................
B .................
C .................
D .................

(2) The Table shall include:
(i) The name of the executive officer

(column (a));
(ii) The number of shares, units or

other rights awarded under any LTIP,
and, if applicable, the number of shares
underlying any such unit or right (col-
umn (b));

(iii) The performance or other time
period until payout or maturation of
the award (column (c)); and

(iv) For plans not based on stock
price, the dollar value of the estimated
payout, the number of shares to be
awarded as the payout or a range of es-
timated payouts denominated in dol-
lars or number of shares under the
award (threshold, target and maximum
amount) (columns (d) through (f)).

Instructions to Item 402(e): 1. For purposes of
this paragraph, the term ‘‘long-term incen-
tive plan’’ or ‘‘LTIP’’ shall be defined in ac-
cordance with paragraph (a)(7)(iii) of this
item.

2. Describe in a footnote or in narrative
text accompanying this table the material
terms of any award, including a general de-
scription of the formula or criteria to be ap-
plied in determining the amounts payable.
Registrants are not required to disclose any
factor, criterion or performance-related or

other condition to payout or maturation of a
particular award that involves confidential
commercial or business information, disclo-
sure of which would adversely affect the reg-
istrant’s competitive position.

3. Separate disclosure shall be provided in
the Table for each award made to a named
executive officer, accompanied by the infor-
mation specified in Instruction 2 to this
paragraph. If awards are made to a named
executive officer during the fiscal year under
more than one plan, identify the particular
plan under which each such award was made.

4. For column (d), ‘‘threshold’’ refers to the
minimum amount payable for a certain level
of performance under the plan. For column
(e), ‘‘target’’ refers to the amount payable if
the specified performance target(s) are
reached. For column (f), ‘‘maximum’’ refers
to the maximum payout possible under the
plan.

5. In column (e), registrants must provide a
representative amount based on the previous
fiscal year’s performance if the target award
is not determinable.

6. A tandem grant of two instruments, only
one of which is pursuant to a LTIP, need be
reported only in the table applicable to the
other instrument. For example, an option
granted in tandem with a performance share
would be reported only as an option grant,
with the tandem feature noted.
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(f) Defined benefit or actuarial plan dis-
closure—(1) Pension plan table. (i) For
any defined benefit or actuarial plan
under which benefits are determined
primarily by final compensation (or av-
erage final compensation) and years of
service, provide a separate Pension
Plan Table showing estimated annual
benefits payable upon retirement (in-
cluding amounts attributable to any
defined benefit supplementary or ex-
cess pension award plans) in specified
compensation and years of service clas-
sifications in the format specified
below.

PENSION PLAN TABLE

Remuneration
Years of service

15 20 25 30 35

125,000 ................. .......... .......... .......... .......... ..........
150,000 ................. .......... .......... .......... .......... ..........
175,000 ................. .......... .......... .......... .......... ..........
200,000 ................. .......... .......... .......... .......... ..........
225,000 ................. .......... .......... .......... .......... ..........
250,000 ................. .......... .......... .......... .......... ..........
300,000 ................. .......... .......... .......... .......... ..........
400,000 ................. .......... .......... .......... .......... ..........
450,000 ................. .......... .......... .......... .......... ..........
500,000 ................. .......... .......... .......... .......... ..........

(ii) Immediately following the Table,
the registrant shall disclose:

(A) The compensation covered by the
plan(s), including the relationship of
such covered compensation to the an-
nual compensation reported in the
Summary Compensation Table re-
quired by paragraph (b)(2)(iii) of this
item, and state the current compensa-
tion covered by the plan for any named
executive officer whose covered com-
pensation differs substantially (by
more than 10%) from that set forth in
the annual compensation columns of
the Summary Compensation Table;

(B) The estimated credited years of
service for each of the named executive
officers; and

(C) A statement as to the basis upon
which benefits are computed (e.g.,
straight-life annuity amounts), and
whether or not the benefits listed in
the Pension Plan Table are subject to
any deduction for Social Security or
other offset amounts.

(2) Alternative pension plan disclosure.
For any defined benefit or actuarial
plan under which benefits are not de-
termined primarily by final compensa-
tion (or average final compensation)

and years of service, the registrant
shall state in narrative form:

(i) The formula by which benefits are
determined; and

(ii) The estimated annual benefits
payable upon retirement at normal re-
tirement age for each of the named ex-
ecutive officers.

Instructions to Item 402(f): 1. Pension Levels.
Compensation set forth in the Pension Plan
Table pursuant to paragraph (f)(1)(i) of this
item shall allow for reasonable increases in
existing compensation levels; alternatively,
registrants may present as the highest com-
pensation level in the Pension Plan Table an
amount equal to 120% of the amount of cov-
ered compensation of the most highly com-
pensated individual named in the Summary
Compensation Table required by paragraph
(b)(2) of this item.

2. Normal Retirement Age. The term ‘‘normal
retirement age’’ means normal retirement
age as defined in a pension or similar plan
or, if not defined therein, the earliest time at
which a participant may retire without any
benefit reduction due to age.

(g) Compensation of Directors—(1)
Standard arrangements. Describe any
standard arrangements, stating
amounts, pursuant to which directors
of the registrant are compensated for
any services provided as a director, in-
cluding any additional amounts pay-
able for committee participation or
special assignments.

(2) Other arrangements. Describe any
other arrangements pursuant to which
any director of the registrant was com-
pensated during the registrant’s last
completed fiscal year for any service
provided as a director, stating the
amount paid and the name of the direc-
tor.

Instruction to Item 402(g)(2): The informa-
tion required by paragraph (g)(2) of this item
shall include any arrangement, including
consulting contracts, entered into in consid-
eration of the director’s service on the board.
The material terms of any such arrangement
shall be included.

(h) Employment contracts and termi-
nation of employment and change-in-con-
trol arrangements. Describe the terms
and conditions of each of the following
contracts or arrangements:

(1) Any employment contract be-
tween the registrant and a named exec-
utive officer; and

(2) Any compensatory plan or ar-
rangement, including payments to be
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received from the registrant, with re-
spect to a named executive officer, if
such plan or arrangement results or
will result from the resignation, retire-
ment or any other termination of such
executive officer’s employment with
the registrant and its subsidiaries or
from a change-in-control of the reg-
istrant or a change in the named exec-
utive officer’s responsibilities follow-
ing a change-in-control and the
amount involved, including all periodic
payments or installments, exceeds
$100,000.

(i) Report on repricing of options/SARs.
(1) If at any time during the last com-
pleted fiscal year, the registrant, while
a reporting company pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act
[15 U.S.C. 78m(a), 78o(d)], has adjusted
or amended the exercise price of stock
options or SARs previously awarded to
any of the named executive officers,

whether through amendment, cancella-
tion or replacement grants, or any
other means (‘‘repriced’’), the reg-
istrant shall provide the information
specified in paragraphs (i)(2) and (i)(3)
of this item.

(2) The compensation committee (or
other board committee performing
equivalent functions or, in the absence
of any such committee, the entire
board of directors) shall explain in rea-
sonable detail any such repricing of op-
tions and/or SARs held by a named ex-
ecutive officer in the last completed
fiscal year, as well as the basis for each
such repricing.

(3)(i) The information specified in
paragraph (i)(3)(ii) of this item, con-
cerning all such repricings of options
and SARs held by any executive officer
during the last ten completed fiscal
years, shall be provided in the tabular
format specified below:

TEN-YEAR OPTION/SAR REPRICINGS

Name Date

Number of secu-
rities underlying
options/SARs re-
priced or amend-

ed (#)

Market price of
stock at time of

repricing or
amendment ($)

Exercise price at
time of repricing
or amendment

($)

New exer-
cise price ($)

Length of original
option term re-
maining at date
of repricing or
amendment

(a) (b) (c) (d) (e) (f) (g)

(ii) The Table shall include, with re-
spect to each repricing:

(A) The name and position of the ex-
ecutive officer (column (a));

(B) The date of each repricing (col-
umn (b));

(C) The number of securities underly-
ing replacement or amended options or
SARs (column (c));

(D) The per-share market price of the
underlying security at the time of re-
pricing (column (d));

(E) The original exercise price or
base price of the cancelled or amended
option or SAR (column (e));

(F) The per-share exercise price or
base price of the replacement option or
SAR (column (f)); and

(G) The amount of time remaining
before the replaced or amended option
or SAR would have expired (column
(g)).

Instructions to Item 402(i): 1. The required
report shall be made over the name of each

member of the registrant’s compensation
committee, or other board committee per-
forming equivalent functions or, in the ab-
sence of any such committee, the entire
board of directors.

2. A replacement grant is any grant of op-
tions or SARs reasonably related to any
prior or potential option or SAR cancella-
tion, whether by an exchange of existing op-
tions or SARs for options or SARs with new
terms; the grant of new options or SARs in
tandem with previously granted options or
SARs that will operate to cancel the pre-
viously granted options or SARs upon exer-
cise; repricing of previously granted options
or SARs; or otherwise. If a corresponding
original grant was canceled in a prior year,
information about such grant nevertheless
must be disclosed pursuant to this para-
graph.

3. If the replacement grant is not made at
the current market price, describe the terms
of the grant in a footnote or accompanying
textual narrative.

4. This paragraph shall not apply to any re-
pricing occurring through the operation of:
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a. A plan formula or mechanism that re-
sults in the periodic adjustment of the op-
tion or SAR exercise or base price;

b. A plan antidilution provision; or
c. A recapitalization or similar transaction

equally affecting all holders of the class of
securities underlying the options or SARs.

5. Information required by paragraph (i)(3)
of this item shall not be provided for any
repricings effected before the registrant be-
came a reporting company pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act.

(j) Additional information with respect
to Compensation Committee Interlocks
and Insider Participation in compensation
decisions. Under the caption ‘‘Com-
pensation Committee Interlocks and
Insider Participation,’’

(1) The registrant shall identify each
person who served as a member of the
compensation committee of the reg-
istrant’s board of directors (or board
committee performing equivalent func-
tions) during the last completed fiscal
year, indicating each committee mem-
ber who:

(i) Was, during the fiscal year, an of-
ficer or employee of the registrant or
any of its subsidiaries;

(ii) Was formerly an officer of the
registrant or any of its subsidiaries; or

(iii) Had any relationship requiring
disclosure by the registrant under any
paragraph of Item 404 of Regulation S–
K (§ 229.404). In this event, the disclo-
sure required by Item 404 shall accom-
pany such identification.

(2) If the registrant has no compensa-
tion committee (or other board com-
mittee performing equivalent func-
tions), the registrant shall identify
each officer and employee of the reg-
istrant or any of its subsidiaries, and
any former officer of the registrant or
any of its subsidiaries, who, during the
last completed fiscal year, participated
in deliberations of the registrant’s
board of directors concerning executive
officer compensation.

(3) The registrant shall describe any
of the following relationships that ex-
isted during the last completed fiscal
year:

(i) An executive officer of the reg-
istrant served as a member of the com-
pensation committee (or other board
committee performing equivalent func-
tions or, in the absence of any such
committee, the entire board of direc-
tors) of another entity, one of whose

executive officers served on the com-
pensation committee (or other board
committee performing equivalent func-
tions or, in the absence of any such
committee, the entire board of direc-
tors) of the registrant;

(ii) An executive officer of the reg-
istrant served as a director of another
entity, one of whose executive officers
served on the compensation committee
(or other board committee performing
equivalent functions or, in the absence
of any such committee, the entire
board of directors) of the registrant;
and

(iii) An executive officer of the reg-
istrant served as a member of the com-
pensation committee (or other board
committee performing equivalent func-
tions or, in the absence of any such
committee, the entire board of direc-
tors) of another entity, one of whose
executive officers served as a director
of the registrant.

(4) Disclosure required under para-
graph (j)(3) of this item regarding any
compensation committee member or
other director of the registrant who
also served as an executive officer of
another entity shall be accompanied by
the disclosure called for by Item 404
(§ 229.404) with respect to that person.

Instruction to Item 402(j): For purposes of
this paragraph, the term ‘‘entity’’ shall not
include an entity exempt from tax under sec-
tion 501(c)(3) of the Internal Revenue Code
[26 U.S.C. 501(c)(3)].

(k) Board compensation committee re-
port on executive compensation. (1) Dis-
closure of the compensation commit-
tee’s compensation policies applicable
to the registrant’s executive officers
(including the named executive offi-
cers), including the specific relation-
ship of corporate performance to exec-
utive compensation, is required with
respect to compensation reported for
the last completed fiscal year.

(2) Discussion is required of the com-
pensation committee’s bases for the
CEO’s compensation reported for the
last completed fiscal year, including
the factors and criteria upon which the
CEO’s compensation was based. The
committee shall include a specific dis-
cussion of the relationship of the reg-
istrant’s performance to the CEO’s
compensation for the last completed
fiscal year, describing each measure of
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the registrant’s performance, whether
qualitative or quantitative, on which
the CEO’s compensation was based.

(3) The required disclosure shall be
made over the name of each member of
the registrant’s compensation commit-
tee (or other board committee perform-
ing equivalent functions or, in the ab-
sence of any such committee, entire
board of directors). If the board of di-
rectors modified or rejected in any ma-
terial way any action or recommenda-
tion by such committee with respect to
such decisions in the last completed
fiscal year, the disclosure must so indi-
cate and explain the reasons for the
board’s actions, and be made over the
names of all members of the board.

Instructions to Item 402(k): 1. Boilerplate
language should be avoided in describing fac-
tors and criteria underlying awards or pay-
ments of executive compensation in the
statement required.

2. Registrants are not required to disclose
target levels with respect to specific quan-
titative or qualitative performance-related
factors considered by the committee (or
board), or any factors or criteria involving
confidential commercial or business infor-
mation, the disclosure of which would have
an adverse effect on the registrant.

(l) Performance graph. (1) Provide a
line graph comparing the yearly per-
centage change in the registrant’s cu-
mulative total shareholder return on a
class of common stock registered under
section 12 of the Exchange Act (as
measured by dividing (i) the sum of (A)
the cumulative amount of dividends for
the measurement period, assuming div-
idend reinvestment, and (B) the dif-
ference between the registrant’s share
price at the end and the beginning of
the measurement period; by (ii) the
share price at the beginning of the
measurement period) with

(i) the cumulative total return of a
broad equity market index assuming
reinvestment of dividends, that in-
cludes companies whose equity securi-
ties are traded on the same exchange
or NASDAQ market or are of com-
parable market capitalization; Pro-
vided, however, That if the registrant is
a company within the Standard &
Poor’s 500 Stock Index, the registrant
must use that index; and

(ii) The cumulative total return, as-
suming reinvestment of dividends, of:

(A) A published industry or line-of-
business index;

(B) Peer issuer(s) selected in good
faith. If the registrant does not select
its peer issuer(s) on an industry or line-
of-business basis, the registrant shall
disclose the basis for its selection; or

(C) Issuer(s) with similar market cap-
italization(s), but only if the registrant
does not use a published industry or
line-of-business index and does not be-
lieve it can reasonably identify a peer
group. If the registrant uses this alter-
native, the graph shall be accompanied
by a statement of the reasons for this
selection.

(2) For purposes of paragraph (l)(1) of
this item, the term ‘‘measurement pe-
riod’’ shall be the period beginning at
the ‘‘measurement point’’ established
by the market close on the last trading
day before the beginning of the reg-
istrant’s fifth preceding fiscal year,
through and including the end of the
registrant’s last completed fiscal year.
If the class of securities has been reg-
istered under section 12 of the Ex-
change Act for a shorter period of time,
the period covered by the comparison
may correspond to that time period.

(3) For purposes of paragraph
(l)(1)(ii)(A) of this item, the term ‘‘pub-
lished industry or line-of-business
index’’ means any index that is pre-
pared by a party other than the reg-
istrant or an affiliate and is accessible
to the registrant’s security holders;
provided, however, that registrants
may use an index prepared by the reg-
istrant or affiliate if such index is
widely recognized and used.

(4) If the registrant selects a different
index from an index used for the imme-
diately preceding fiscal year, explain
the reason(s) for this change and also
compare the registrant’s total return
with that of both the newly selected
index and the index used in the imme-
diately preceding fiscal year.

Instructions to Item 402(l): 1. In preparing
the required graphic comparisons, the reg-
istrant should:

a. Use, to the extent feasible, comparable
methods of presentation and assumptions for
the total return calculations required by
paragraph (l)(1) of this item; Provided, how-
ever, That if the registrant constructs its
own peer group index under paragraph
(l)(1)(ii)(B), the same methodology must be
used in calculating both the registrant’s
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total return and that on the peer group
index; and

b. Assume the reinvestment of dividends
into additional shares of the same class of
equity securities at the frequency with
which dividends are paid on such securities
during the applicable fiscal year.

2. In constructing the graph:
(a) The closing price at the measurement

point must be converted into a fixed invest-
ment, stated in dollars, in the registrant’s
stock (or in the stocks represented by a
given index), with cumulative returns for
each subsequent fiscal year measured as a
change from that investment; and

(b) Each fiscal year should be plotted with
points showing the cumulative total return
as of that point. The value of the investment
as of each point plotted on a given return
line is the number of shares held at that
point multiplied by the then-prevailing
share price.

3. The registrant is required to present in-
formation for the registrant’s last five fiscal
years, and may choose to graph a longer pe-
riod; but the measurement point, however,
shall remain the same.

4. Registrants may include comparisons
using performance measures in addition to
total return, such as return on average com-
mon shareholders’ equity, so long as the reg-
istrant’s compensation committee (or other
board committee performing equivalent
functions or in the absence of any such com-
mittee, the entire board of directors) de-
scribes the link between that measure and
the level of executive compensation in the
statement required by paragraph (k) of this
Item.

5. If the registrant uses a peer issuer(s)
comparison or comparison with issuer(s)
with similar market capitalizations, the
identity of those issuers must be disclosed
and the returns of each component issuer of
the group must be weighted according to the
respective issuer’s stock market capitaliza-
tion at the beginning of each period for
which a return is indicated.

[57 FR 48150, Oct. 21, 1992, as amended at 57
FR 53985, Nov. 16, 1992; 58 FR 63013, Nov. 29,
1993]

§ 229.403 (Item 403) Security owner-
ship of certain beneficial owners
and management.

(a) Security ownership of certain bene-
ficial owners. Furnish the following in-
formation, as of the most recent prac-
ticable date, substantially in the tab-
ular form indicated, with respect to
any person (including any ‘‘group’’ as
that term is used in section 13(d)(3) of
the Exchange Act) who is known to the
registrant to be the beneficial owner of
more than five percent of any class of

the registrant’s voting securities. The
address given in column (2) may be a
business, mailing or residence address.
Show in column (3) the total number of
shares beneficially owned and in col-
umn (4) the percentage of class so
owned. Of the number of shares shown
in column (3), indicate by footnote or
otherwise the amount known to be
shares with respect to which such list-
ed beneficial owner has the right to ac-
quire beneficial ownership, as specified
in Rule 13d–3(d)(1) under the Exchange
Act (§ 240.13d–3(d)(1) of this chapter).

(1) Title of
class

(2) Name and
address of
beneficial

owner

(3) Amount
and nature of

beneficial own-
ership

(4) Percent
of class

(b) Security ownership of management.
Furnish the following information, as
of the most recent practicable date, in
substantially the tabular form indi-
cated, as to each class of equity securi-
ties of the registrant or any of its par-
ents or subsidiaries other than direc-
tors’ qualifying shares, beneficially
owned by all directors and nominees,
naming them, each of the named exec-
utive officers as defined in Item
402(a)(3) (§ 229.402(a)(3)), and directors
and executive officers of the registrant
as a group, without naming them.
Show in column (3) the total number of
shares beneficially owned and in col-
umn (4) the percent of class so owned.
Of the number of shares shown in col-
umn (3), indicate, by footnote or other-
wise, the amount of shares with respect
to which such persons have the right to
acquire beneficial ownership as speci-
fied in § 240.13d–3(d)(1) of this chapter.

(1) Title of
class

(2) Name of
beneficial

owner

(3) Amount of
nature of bene-
ficial ownership

(4) Percent
of class

(c) Changes in control. Describe any
arrangements, known to the reg-
istrant, including any pledge by any
person of securities of the registrant or
any of its parents, the operation of
which may at a subsequent date result
in a change in control of the reg-
istrant.

Instructions to Item 403: 1. The percentages
are to be calculated on the basis of the
amount of outstanding securities, excluding
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securities held by or for the account of the
registrant or its subsidiaries, plus securities
deemed outstanding pursuant to Rule 13d–
3(d)(1) under the Exchange Act 17 (CFR
240.13d–3(d)(1)). For purposes of paragraph
(b), if the percentage of shares beneficially
owned by any director or nominee, or by all
directors and officers of the registrant as a
group, does not exceed one percent of the
class so owned, the registrant may, in lieu of
furnishing a precise percentage, indicate this
fact by means of an asterisk and explanatory
footnote or other similar means.

2. For the purposes of this Item, beneficial
ownership shall be determined in accordance
with Rule 13d–3 under the Exchange Act
(§ 240.13d–3 of this chapter). Include such ad-
ditional subcolumns or other appropriate ex-
planation of column (3) necessary to reflect
amounts as to which the beneficial owner
has (A) sole voting power, (B) shared voting
power, (C) sole investment power, or (D)
shared investment power.

3. The registrant shall be deemed to know
the contents of any statements filed with the
Commission pursuant to section 13(d) or 13(g)
of the Exchange Act. When applicable, a reg-
istrant may rely upon information set forth
in such statements unless the registrant
knows or has reason to believe that such in-
formation is not complete or accurate or
that a statement or amendment should have
been filed and was not.

4. For purposes of furnishing information
pursuant to paragraph (a) of this Item, the
registrant may indicate the source and date
of such information.

5. Where more than one beneficial owner is
known to be listed for the same securities,
appropriate disclosure should be made to
avoid confusion. For purposes of paragraph
(b), in computing the aggregate number of
shares owned by directors and officers of the
registrant as a group, the same shares shall
not be counted more than once.

6. Paragraph (c) of this Item does not re-
quire a description of ordinary default provi-
sions contained in the charter, trust inden-
tures or other governing instruments relat-
ing to securities of the registrant.

7. Where the holder(s) of voting securities
reported pursuant to paragraph (a) hold
more than five percent of any class of voting
securities of the registrant pursuant to any
voting trust or similar agreement, state the
title of such securities, the amount held or
to be held pursuant to the trust or agree-
ment (if not clear from the table) and the du-
ration of the agreement. Give the names and
addresses of the voting trustees and outline
briefly their voting rights and other powers
under the trust or agreement.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 55665, Dec. 13, 1982; 51 FR 42056, Nov. 20,
1986; 57 FR 48158, Oct. 21, 1992]

§ 229.404 (Item 404) Certain relation-
ships and related transactions.

(a) Transactions with management and
others. Describe briefly any trans-
action, or series of similar trans-
actions, since the beginning of the reg-
istrant’s last fiscal year, or any cur-
rently proposed transaction, or series
of similar transactions, to which the
registrant or any of its subsidiaries
was or is to be a party, in which the
amount involved exceeds $60,000 and in
which any of the following persons had,
or will have, a direct or indirect mate-
rial interest, naming such person and
indicating the person’s relationship to
the registrant, the nature of such per-
son’s interest in the transaction(s), the
amount of such transaction(s) and,
where practicable, the amount of such
person’s interest in the transaction(s):

(1) Any director or executive officer
of the registrant;

(2) Any nominee for election as a di-
rector;

(3) Any security holder who is known
to the registrant to own of record or
beneficially more than five percent of
any class of the registrant’s voting se-
curities; and

(4) Any member of the immediate
family of any of the foregoing persons.

Instructions to Paragraph (a) of Item 404: 1.
The materiality of any interest is to be de-
termined on the basis of the significance of
the information to investors in light of all
the circumstances of the particular case. The
importance of the interest to the person hav-
ing the interest, the relationship of the par-
ties to the transaction with each other and
the amount involved in the transactions are
among the factors to be considered in deter-
mining the significance of the information
to investors.

2. For purposes of paragraph (a), a person’s
immediate family shall include such person’s
spouse; parents; children; siblings; mothers
and fathers-in-law; sons and daughters-in-
law; and brothers and sisters-in-law.

3. In computing the amount involved in the
transaction or series of similar transactions,
include all periodic installments in the case
of any lease or other agreement providing for
periodic payments or installments.

4. The amount of the interest of any person
specified in paragraphs (a) (1) through (4)
shall be computed without regard to the
amount of the profit or loss involved in the
transaction(s).

5. In describing any transaction involving
the purchase or sale of assets by or to the
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registrant or any of its subsidiaries, other-
wise than in the ordinary course of business,
state the cost of the assets to the purchaser
and, if acquired by the seller within two
years prior to the transaction, the cost
thereof to the seller. Indicate the principle
followed in determining the registrant’s pur-
chase or sale price and the name of the per-
son making such determination.

6. Information shall be furnished in answer
to paragraph (a) with respect to transactions
that involve remuneration from the reg-
istrant or its subsidiaries, directly or indi-
rectly, to any of the persons specified in
paragraphs (a) (1) through (4) for services in
any capacity unless the interest of such per-
son arises solely from the ownership individ-
ually and in the aggregate of less than ten
percent of any class of equity securities of
another corporation furnishing the services
to the registrant or its subsidiaries.

7. No information need be given in answer
to paragraph (a) as to any transactions
where:

A. The rates or charges involved in the
transaction are determined by competitive
bids, or the transaction involves the render-
ing of services as a common or contract car-
rier, or public utility, at rates or charges
fixed in conformity with law or govern-
mental authority;

B. The transaction involves services as a
bank depositary of funds, transfer agent, reg-
istrar, trustee under a trust indenture, or
similar services; or

C. The interest of the person specified in
paragraphs (a) (1) through (4) arises solely
from the ownership of securities of the reg-
istrant and such person receives no extra or
special benefit not shared on a pro rata
basis.

8. Paragraph (a) requires disclosure of indi-
rect, as well as direct, material interests in
transactions. A person who has a position or
relationship with a firm, corporation, or
other entity that engages in a transaction
with the registrant or its subsidiaries may
have an indirect interest in such transaction
by reason of such position or relationship.
Such an interest, however, shall not be
deemed ‘‘material’’ within the meaning of
paragraph (a) where:

A. The interest arises only: (i) From such
person’s position as a director of another
corporation or organization which is a party
to the transaction; or (ii) from the direct or
indirect ownership by such person and all
other persons specified in paragraphs (a) (1)
through (4), in the aggregate, of less than a
ten percent equity interest in another person
(other than a partnership) which is a party
to the transaction; or (iii) from both such po-
sition and ownership;

B. The interest arises only from such per-
son’s position as a limited partner in a part-
nership in which the person and all other
persons specified in paragraphs (a) (1)

through (4) have an interest of less than ten
percent; or

C. The interest of such person arises solely
from the holding of an equity interest (in-
cluding a limited partnership interest, but
excluding a general partnership interest) or
a creditor interest in another person that is
a party to the transaction with the reg-
istrant or any of its subsidiaries, and the
transaction is not material to such other
person.

9. There may be situations where, although
these instrucions do not expressly authorize
nondisclosure, the interest of a person speci-
fied in paragraphs (a) (1) through (4) in a par-
ticular transaction or series of transactions
is not a direct or indirect material interest.
In that case, information regarding such in-
terest and transaction is not required to be
disclosed in response to this paragraph.

(b) Certain business relationships. De-
scribe any of the following relation-
ships regarding directors or nominees
for director that exist, or have existed
during the registrant’s last fiscal year,
indicating the identity of the entity
with which the registrant has such a
relationship, the name of the nominee
or director affiliated with such entity
and the nature of such nominee’s or di-
rector’s affiliation, the relationship be-
tween such entity and the registrant
and the amount of the business done
between the registrant and the entity
during the registrant’s last full fiscal
year or proposed to be done during the
registrant’s current fiscal year:

(1) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
or professional entity that has made
during the registrant’s last full fiscal
year, or proposes to make during the
registrant’s current fiscal year, pay-
ments to the registrant or its subsidi-
aries for property or services in excess
of five percent of (i) the registrant’s
consolidated gross revenues for its last
full fiscal year, or (ii) the other enti-
ty’s consolidated gross revenues for its
last full fiscal year;

(2) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
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or professional entity to which the reg-
istrant or its subsidiaries has made
during the registrant’s last full fiscal
year, or proposes to make during the
registrant’s current fiscal year, pay-
ments for property or services in excess
of five percent of (i) the registrant’s
consolidated gross revenues for its last
full fiscal year, or (ii) the other enti-
ty’s consolidated gross revenues for its
last full fiscal year;

(3) If the nominee or director is, or
during the last fiscal year has been, an
executive officer of, or owns, or during
the last fiscal year has owned, of
record or beneficially in excess of ten
percent equity interest in, any business
or professional entity to which the reg-
istrant or its subsidiaries was indebted
at the end of the registrant’s last full
fiscal year in an aggregate amount in
excess of five percent of the reg-
istrant’s total consolidated assets at
the end of such fiscal year;

(4) If the nominee or director is, or
during the last fiscal year has been, a
member of, or of counsel to, a law firm
that the issuer has retained during the
last fiscal year or proposes to retain
during the current fiscal year; Pro-
vided, however, that the dollar amount
of fees paid to a law firm by the reg-
istrant need not be disclosed if such
amount does not exceed five percent of
the law firm’s gross revenues for that
firm’s last full fiscal year;

(5) If the nominee or director is, or
during the last fiscal year has been, a
partner or executive officer of any in-
vestment banking firm that has per-
formed services for the registrant,
other than as a participating under-
writer in a syndicate, during the last
fiscal year or that the registrant pro-
poses to have perform services during
the current year; Provided, however,
That the dollar amount of compensa-
tion received by an investment bank-
ing firm need not be disclosed if such
amount does not exceed five percent of
the investment banking firm’s consoli-
dated gross revenues for that firm’s
last full fiscal year; or

(6) Any other relationships that the
registrant is aware of between the
nominee or director and the registrant
that are substantially similar in na-
ture and scope to those relationships
listed in paragraphs (b) (1) through (5).

Instructions to Paragraph (b) of Item 404: 1.
In order to determine whether payments or
indebtedness exceed five percent of the con-
solidated gross revenues of any entity, other
than the registrant, it is appropriate to rely
on information provided by the nominee or
director.

2. In calculating payments for property
and services the following may be excluded:

A. Payments where the rates or charges in-
volved in the transaction are determined by
competitive bids, or the transaction involves
the rendering of services as a common con-
tract carrier, or public utility, at rates or
charges fixed in conformity with law or gov-
ernmental authority;

B. Payments that arise solely from the
ownership of securities of the registrant and
no extra or special benefit not shared on a
pro rata basis by all holders of the class of
securities is received; or

C. Payments made or received by subsidi-
aries other than significant subsidiaries as
defined in Rule 1–02(w) of Regulation S–X
[§ 210.1–02(w) of this chapter], provided that
all such subsidiaries making or receiving
payments, when considered in the aggregate
as a single subsidiary, would not constitute
a significant subsidiary as defined in Rule 1–
02(w).

3. In calculating indebtedness the following
may be excluded:

A. Debt securities that have been publicly
offered, admitted to trading on a national se-
curities exchange, or quoted on the auto-
mated quotation system of a registered secu-
rities association;

B. Amounts due for purchases subject to
the usual trade terms; or

C. Indebtedness incurred by subsidiaries
other than significant subsidiaries as defined
in Rule 1–02(w) of Regulation S–X [§ 210.1–
02(w) of this chapter], provided that all such
subsidiaries incurring indebtedness, when
considered in the aggregate as a single sub-
sidiary, would not constitute a significant
subsidiary as defined in Rule 1–02(w).

4. No information called for by paragraph
(b) need be given respecting any director who
is no longer a director at the time of filing
the registration statement or report contain-
ing such disclosure. If such information is
being presented in a proxy or information
statement, no information need be given re-
specting any director whose term of office as
a director will not continue after the meet-
ing to which the statement relates.

(c) Indebtedness of management. If any
of the following persons has been in-
debted to the registrant or its subsidi-
aries at any time since the beginning
of the registrant’s last fiscal year in an
amount in excess of $60,000, indicate
the name of such person, the nature of
the person’s relationship by reason of
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which such person’s indebtedness is re-
quired to be described, the largest ag-
gregate amount of indebtedness out-
standing at any time during such pe-
riod, the nature of the indebtedness
and of the transaction in which it was
incurred, the amount thereof outstand-
ing as of the latest practicable date
and the rate of interest paid or charged
thereon:

(1) Any director or executive officer
of the registrant;

(2) Any nominee for election as a di-
rector;

(3) Any member of the immediate
family of any of the persons specified
in paragraph (c) (1) or (2);

(4) Any corporation or organization
(other than the registrant or a major-
ity-owned subsidiary of the registrant)
of which any of the persons specified in
paragraph (c) (1) or (2) is an executive
officer or partner or is, directly or indi-
rectly, the beneficial owner of ten per-
cent or more of any class of equity se-
curities; and

(5) Any trust or other estate in which
any of the persons specified in para-
graph (c) (1) or (2) has a substantial
beneficial interest or as to which such
person serves as a trustee or in a simi-
lar capacity.

Instructions to Paragraph (c), of Item 404: 1.
For purposes of paragraph (c), the members
of a person’s immediate family are those per-
sons specified in Instruction 2 to Item 404(a).

2. Exclude from the determination of the
amount of indebtedness all amounts due
from the particular person for purchases sub-
ject to usual trade terms, for ordinary travel
and expense payments and for other trans-
actions in the ordinary course of business.

3. If the lender is a bank, savings and loan
association, or broker-dealer extending cred-
it under Federal Reserve Regulation T [12
CFR part 220] and the loans are not disclosed
as nonaccrual, past due, restructured or po-
tential problems (see Item III.C. 1. and 2. of
Industry Guide 3, Statistical Disclosure by
Bank Holding Companies), disclosure may
consist of a statement, if such is the case,
that the loans to such persons (A) were made
in the ordinary course of business, (B) were
made on substantially the same terms, in-
cluding interest rates and collateral, as
those prevailing at the time for comparable
transactions with other persons, and (C) did
not involve more than the normal risk of
collectibility or present other unfavorable
features.

4. If any indebtedness required to be de-
scribed arose under section 16(b) of the Ex-

change Act and has not been discharged by
payment, state the amount of any profit re-
alized, that such profit will inure to the ben-
efit of the registrant or its subsidiaries and
whether suit will be brought or other steps
taken to recover such profit. If, in the opin-
ion of counsel, a question reasonably exists
as to the recoverability of such profit, it will
suffice to state all facts necessary to de-
scribe the transactions, including the prices
and number of shares involved.

(d) Transactions with promoters. Reg-
istrants that have been organized with-
in the past five years and that are fil-
ing a registration statement on Form
S–1 under the Securities Act (§ 239.11 of
this chapter) or on Form 10 and Form
10–SB under the Exchange Act (§ 239.210
of this chapter) shall:

(1) State the names of the promoters,
the nature and amount of anything of
value (including money, property, con-
tracts, options or rights of any kind)
received or to be received by each pro-
moter, directly or indirectly, from the
registrant and the nature and amount
of any assets, services or other consid-
eration therefore received or to be re-
ceived by the registrant; and

(2) As to any assets acquired or to be
acquired by the registrant from a pro-
moter, state the amount at which the
assets were acquired or are to be ac-
quired and the principle followed or to
be followed in determining such
amount and identify the persons mak-
ing the determination and their rela-
tionship, if any, with the registrant or
any promoter. If the assets were ac-
quired by the promoter within two
years prior to their transfer to the reg-
istrant, also state the cost thereof to
the promoter.

Instructions to Item 404: 1. No information
need be given in response to any paragraph
of Item 404 as to any compensation or other
transaction reported in response to any
other paragraph of Item 404 or to Item 402 of
Regulation S–K (§ 229.402 of this chapter) or
as to any compensation with respect to
which information may be omitted pursuant
to Item 402.

2. If the information called for by Item 404
is being presented in a registration state-
ment filed pursuant to the Securities Act or
the Exchange Act, information shall be given
for the periods specified in the Item and, in
addition, for the two fiscal years preceding
the registrant’s last fiscal year.

3. A foreign private issuer may respond to
Item 404 only to the extent that the reg-
istrant discloses to its security holders or
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otherwise makes public the information
specified in that Item.

[47 FR 55665, Dec. 13, 1982, as amended at 48
FR 37612, Aug. 19, 1983; 48 FR 44475, Sept. 29,
1983; 56 FR 30053, 30054, July 1, 1991; 59 FR
65637, Dec. 20, 1994]

§ 229.405 (Item 405) Compliance with
section 16(a) of the Exchange Act.

Every registrant having a class of eq-
uity securities registered pursuant to
section 12 of the Exchange Act (15
U.S.C. 78l), every closed-end invest-
ment company registered under the In-
vestment Company Act of 1940 (15
U.S.C. 80a–1 et seq.), and every holding
company registered pursuant to the
Public Utility Holding Company Act of
1935 (15 U.S.C. 79a et seq.) shall:

(a) Based solely upon a review of
Forms 3 (§ 249.103) and 4 (§ 249.104) and
amendments thereto furnished to the
registrant pursuant to § 240.16a–3(e)
during its most recent fiscal year and
Forms 5 and amendments thereto
(§ 249.105) furnished to the registrant
with respect to its most recent fiscal
year, and any written representation
referred to in paragraph (b)(2)(i) of this
Item.

(1) Under the caption ‘‘Section 16(a)
Beneficial Ownership Reporting Com-
pliance,’’ identify each person who, at
any time during the fiscal year, was a
director, officer, beneficial owner of
more than ten percent of any class of
equity securities of the registrant reg-
istered pursuant to section 12 of the
Exchange Act, or any other person sub-
ject to section 16 of the Exchange Act
with respect to the registrant because
of the requirements of section 30 of the
Investment Company Act or section 17
of the Public Utility Holding Company
Act (‘‘reporting person’’) that failed to
file on a timely basis, as disclosed in
the above Forms, reports required by
section 16(a) of the Exchange Act dur-
ing the most recent fiscal year or prior
fiscal years.

(2) For each such person, set forth
the number of late reports, the number
of transactions that were not reported
on a timely basis, and any known fail-
ure to file a required Form. A known
failure to file would include, but not be
limited to, a failure to file a Form 3,
which is required of all reporting per-
sons, and a failure to file a Form 5 in

the absence of the written representa-
tion referred to in paragraph (b)(2)(i) of
this section, unless the registrant oth-
erwise knows that no Form 5 is re-
quired.

NOTE: The disclosure requirement is based
on a review of the forms submitted to the
registrant during and with respect to its
most recent fiscal year, as specified above.
Accordingly, a failure to file timely need
only be disclosed once. For example, if in the
most recently concluded fiscal year a report-
ing person filed a Form 4 disclosing a trans-
action that took place in the prior fiscal
year, and should have been reported in that
year, the registrant should disclose that late
filing and transaction pursuant to this Item
405 with respect to the most recently con-
cluded fiscal year, but not in material filed
with respect to subsequent years.

(b) With respect to the disclosure re-
quired by paragraph (a) of this Item:

(1) A form received by the registrant
within three calendar days of the re-
quired filing date may be presumed to
have been filed with the Commission
by the required filing date.

(2) If the registrant (i) receives a
written representation from the report-
ing person that no Form 5 is required;
and (ii) maintains the representation
for two years, making a copy available
to the Commission or its staff upon re-
quest, the registrant need not identify
such reporting person pursuant to
paragraph (a) of this Item as having
failed to file a Form 5 with respect to
that fiscal year.

[56 FR 7265, Feb. 21, 1991, as amended at 61
FR 30391, June 14, 1996]

Subpart 229.500—Registration
Statement and Prospectus
Provisions

§ 229.501 (Item 501) Forepart of Reg-
istration Statement and Outside
Front Cover Page of Prospectus.

The registrant must furnish the fol-
lowing information in plain English.
See § 230.421(d) of Regulation C of this
chapter.

(a) Front cover page of the registration
statement. Where appropriate, include
the delaying amendment legend from
§230.473 of Regulation C of this chapter.

(b) Outside front cover page of the pro-
spectus. Limit the outside cover page to
one page. If the following information
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applies to your offering, disclose it on
the outside cover page of the prospec-
tus.

(1) Name. The registrant’s name. A
foreign registrant must give the
English translation of its name.

Instruction to paragraph 501(b)(1): If your
name is the same as that of a company that
is well known, include information to elimi-
nate any possible confusion with the other
company. If your name indicates a line of
business in which you are not engaged or you
are engaged only to a limited extent, include
information to eliminate any misleading in-
ference as to your business. In some cir-
cumstances, disclosure may not be sufficient
and you may be required to change your
name. You will not be required to change
your name if you are an established com-
pany, the character of your business has
changed, and the investing public is gen-
erally aware of the change and the character
of your current business.

(2) Title and amount of securities. The
title and amount of securities offered.
Separately state the amount of securi-
ties offered by selling security holders,
if any. If the underwriter has any ar-
rangement with the issuer, such as an
over-allotment option, under which the
underwriter may purchase additional
shares in connection with the offering,
indicate that this arrangement exists
and state the amount of additional
shares that the underwriter may pur-
chase under the arrangement. Give a
brief description of the securities ex-
cept where the information is clear
from the title of the security. For ex-
ample, you are not required to describe
common stock that has full voting,
dividend and liquidation rights usually
associated with common stock.

(3) Offering price of the securities.
Where you offer securities for cash, the
price to the public of the securities, the
underwriter’s discounts and commis-
sions, the net proceeds you receive, and
any selling shareholder’s net proceeds.
Show this information on both a per
share or unit basis and for the total
amount of the offering. If you make
the offering on a minimum/maximum
basis, show this information based on
the total minimum and total maxi-
mum amount of the offering. You may
present the information in a table,
term sheet format, or other clear pres-
entation. You may present the infor-
mation in any format that fits the de-

sign of the cover page so long as the in-
formation can be easily read and is not
misleading:

Instructions to paragraph 501(b)(3): 1. If a
preliminary prospectus is circulated and you
are not subject to the reporting require-
ments of Section 13(a) or 15(d) of the Ex-
change Act, provide, as applicable:

(A) A bona fide estimate of the range of the
maximum offering price and the maximum
number of securities offered; or

(B) A bona fide estimate of the principal
amount of the debt securities offered.

2. If it is impracticable to state the price
to the public, explain the method by which
the price is to be determined. If the securi-
ties are to be offered at the market price, or
if the offering price is to be determined by a
formula related to the market price, indicate
the market and market price of the securi-
ties as of the latest practicable date.

3. If you file a registration statement on
Form S–8, you are not required to comply
with this paragraph (b)(3).

(4) Market for the securities. Whether
any national securities exchange or the
Nasdaq Stock Market lists the securi-
ties offered, naming the particular
market(s), and identifying the trading
symbol(s) for those securities;

(5) Risk factors. A cross-reference to
the risk factors section, including the
page number where it appears in the
prospectus. Highlight this cross-ref-
erence by prominent type or in another
manner;

(6) State legend. Any legend or state-
ment required by the law of any state
in which the securities are to be of-
fered. You may combine this with any
legend required by the SEC, if appro-
priate;

(7) Commission legend. A legend that
indicates that neither the Securities
and Exchange Commission nor any
state securities commission has ap-
proved or disapproved of the securities
or passed upon the accuracy or ade-
quacy of the disclosures in the prospec-
tus and that any contrary representa-
tion is a criminal offense. You may use
one of the following or other clear,
plain language:

Example A: Neither the Securities and Ex-
change Commission nor any state securities
commission has approved or disapproved of
these securities or passed upon the adequacy
or accuracy of this prospectus. Any represen-
tation to the contrary is a criminal offense.

Example B: Neither the Securities and Ex-
change Commission nor any state securities
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commission has approved or disapproved of
these securities or determined if this pro-
spectus is truthful or complete. Any rep-
resentation to the contrary is a criminal of-
fense.

(8) Underwriting. (i) Name(s) of the
lead or managing underwriter(s) and an
identification of the nature of the un-
derwriting arrangements;

(ii) If the offering is not made on a
firm commitment basis, a brief descrip-
tion of the underwriting arrangements.
You may use any clear, concise, and
accurate description of the underwrit-
ing arrangements. You may use the fol-
lowing descriptions of underwriting ar-
rangements where appropriate:

Example A: Best efforts offering. The under-
writers are not required to sell any specific
number or dollar amount of securities but
will use their best efforts to sell the securi-
ties offered.

Example B: Best efforts, minimum-maximum
offering. The underwriters must sell the min-
imum number of securities offered (insert
number) if any are sold. The underwriters are
required to use only their best efforts to sell
the maximum number of securities offered
(insert number).

(iii) If you offer the securities on a
best efforts or best efforts minimum/
maximum basis, the date the offering
will end, any minimum purchase re-
quirements, and any arrangements to
place the funds in an escrow, trust, or
similar account. If you have not made
any of these arrangements, state this
fact and describe the effect on inves-
tors;

(9) Date of prospectus. The date of the
prospectus;

(10) Prospectus ‘‘Subject to Completion’’
legend. If you use the prospectus before
the effective date of the registration
statement, a prominent statement
that:

(i) The information in the prospectus
will be amended or completed;

(ii) A registration statement relating
to these securities has been filed with
the Securities and Exchange Commis-
sion;

(iii) The securities may not be sold
until the registration statement be-
comes effective; and

(iv) The prospectus is not an offer to
sell the securities and it is not solicit-
ing an offer to buy the securities in
any state where offers or sales are not
permitted. The legend may be in the

following or other clear, plain lan-
guage:

The information in this prospectus is not
complete and may be changed. We may not
sell these securities until the registration
statement filed with the Securities and Ex-
change Commission is effective. This pro-
spectus is not an offer to sell these securities
and it is not soliciting an offer to buy these
securities in any state where the offer or sale
is not permitted.

(11) If you use § 230.430A of this chap-
ter to omit pricing information and the
prospectus is used before you deter-
mine the public offering price, the in-
formation and legend in paragraph
(b)(10) of this section.

[63 FR 6381, Feb. 6, 1998]

EFFECTIVE DATE NOTE: At 63 FR 6381, Feb.
6, 1998, § 229.501 was revised, effective Oct. 1,
1998. For the convenience of the user, the su-
perseded text is set forth as follows:

§ 229.501 (Item 501) Forepart of registration
statement and outside front cover page of
prospectus.

(a) Facing page. The facing page of every
registration statement shall set forth the ap-
proximate date of proposed sale to the public
and, where appropriate, the delaying amend-
ment legend as set forth in Regulation C.

(b) Outside front cover page of prospectus.
The following information (to the extent ap-
propriate) shall appear on the outside front
cover page of the prospectus with appro-
priate cross references to more detailed dis-
cussion elsewhere in the prospectus:

(1) Name of the registrant and, in the case
of a foreign private registrant, an English
translation of such name. Where the name of
the registrant is the same as that of another
well-known company and it appears likely
that the registrant may be confused with the
other company, or where the name indicates
a line of business in which the registrant is
not engaged or is engaged to only a limited
extent, a statement may be necessary to pre-
vent the confusion of the two companies or
to remove a misleading inference that may
be drawn from the name as to the nature of
the registrant’s business. In some cir-
cumstances, however, disclosure may not be
sufficient, and a change of name may be the
only way to preclude confusion of the compa-
nies or misleading inferences from reg-
istrant’s name. Such disclosure or name
change is not necessary in the case of an es-
tablished registrant that over a period of
years has changed the general character of
its business and the investing public is aware
generally of the change and the character of
the registrant’s present business;
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(2) Title and amount of securities offered
and a brief description of such securities (un-
less not necessary to indicate the material
terms of the securities, as in the case of an
issue of common stock with full voting
rights and the dividend and liquidation
rights usually associated with common
stock);

(3) Where any of the securities to be reg-
istered are to be offered for the account of
security holders, a statement to that effect;

(4) Cross reference to and identify the loca-
tion within the prospectus of (e.g., by page
number or other specific location), where ap-
plicable, the discussion in the prospectus
prescribed by Item 503 of Regulation S–K
(§ 229.503) of material risks in connection
with the purchase of the securities, printed
in bold-face roman type at least as high as
twelve-point modern type and at least two
points leaded;

(5) The following statement in capital let-
ters printed in bold-face roman type at least
as high as ten-point modern type and at
least two points leaded:

THESE SECURITIES HAVE NOT BEEN AP-
PROVED OR DISAPPROVED BY THE SE-
CURITIES AND EXCHANGE COMMISSION
NOR HAS THE COMMISSION PASSED
UPON THE ACCURACY OR ADEQUACY OF
THIS PROSPECTUS. ANY REPRESENTA-
TION TO THE CONTRARY IS A CRIMINAL
OFFENSE;

(6) In the case of any preliminary prospec-
tus that is circulated by registrants not sub-
ject to the reporting provisions of section
13(a) or 15(d) of the Exchange Act imme-
diately prior to the filing of the registration
statement, a bona fide estimate of the range
of the maximum offering price and maxi-
mum number of shares or other units of se-
curities to be offered, or a bona fide estimate
of the principal amount of debt securities to
be offered;

(7) Where securities are to be offered for
cash, other than on a registration statement
on Form S–8 (§ 239.16b of this chapter), the
information called for by the following table,
in substantially the tabular form indicated,
as to all securities to be registered (esti-
mated, if necessary):

Price to pub-
lic

Underwriting
discounts and
commissions

Proceeds to
issuer or
other per-

sons

Per unit ......... ...................... ...................... ....................
Total .............. ...................... ...................... ....................

(8) In the case of any prospectus to be used
before the effective date of the registration
statement (or, in the case of any prospectus
that omits information as permitted by Rule
430A under the Securities Act (§ 230.430A of
this chapter), prior to the determination of
the initial public offering price), the caption

‘‘Subject to Completion,’’ the date of its
issuance, and the following statement print-
ed in type as large as that generally used in
the body of the prospectus:

Information contained herein is subject to
completion or amendment. A registration
statement relating to these securities has
been filed with the Securities and Exchange
Commission. These securities may not be
sold nor may offers to buy be accepted prior
to the time the registration statement be-
comes effective. This prospectus shall not
constitute an offer to sell or the solicitation
of an offer to buy nor shall there be any sale
of these securities in any State in which
such offer, solicitation or sale would be un-
lawful prior to registration or qualification
under the securities laws of any such State.

(9) Any legend or information required by
the law of any State in which the securities
are to be offered; and

(10) The date of the prospectus.

Instructions to Item 501: 1. The term commis-
sions is defined in paragraph (17) of Schedule
A of the Securities Act. Only commissions
paid by the registrant or selling security
holders in cash are to be included in the
table. Commissions paid by other persons,
and other consideration to the underwriters,
shall be set forth in a note to the table with
a reference thereto in the second column of
the table. Any finder’s fee or similar pay-
ments shall be disclosed appropriately.

2. If it is impracticable to state the price
to the public, the method by which it is to be
determined shall be explained. In addition, if
the securities are to be offered at the mar-
ket, or if the offering price is to be deter-
mined by a formula related to market prices,
indicate the market involved and the market
price as of the latest practicable date.

3. If the securities are to be offered on a
best efforts basis, set forth the termination
date of the offering, any minimum required
purchase and any arrangements to place the
funds received in an escrow, trust, or similar
arrangement. If no such arrangements have
been made, so state. The following tabular
presentation of the total maximum and min-
imum securities to be offered shall be com-
bined with the table required above:

Price to pub-
lic

Underwriting
discounts and
commissions

Proceeds to
issuer or
other per-

sons

Total mini-
mum.

...................... ...................... ....................

Total maxi-
mum.

...................... ...................... ....................

4. Where an underwriter has received an
over-allotment option, maximum-minimum
information shall be presented in the price
table, or in a note thereto, based on the pur-
chase of all or none of the shares subject to
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the option. The terms of the option may be
described in response to Item 508 of Regula-
tion S–K (§ 229.508) rather than on the cover
page of the prospectus.

5. The total of other expenses of issuance and
distribution called for by Item 511 of Regula-
tion S–K (§ 229.511), stated separately for the
registrant and for the selling security hold-
ers, if any, shall be set forth in a note to the
proceeds column of the distribution table.

[47 FR 11401, Mar. 16, 1982, as amended at 52
FR 21260, June 5, 1987; 52 FR 30145, Aug. 13,
1987; 58 FR 14665, Mar. 18, 1993; 60 FR 26614,
May 17, 1995; 61 FR 30401, June 14, 1996]

§ 229.502 (Item 502) Inside front and
outside back cover pages of pro-
spectus.

The registrant must furnish this in-
formation in plain English. See
§ 230.421(d) of Regulation C of this chap-
ter.

(a) Table of contents. On either the in-
side front or outside back cover page of
the prospectus, provide a reasonably
detailed table of contents. It must
show the page number of the various
sections or subdivisions of the prospec-
tus. Include a specific listing of the
risk factors section required by Item
503 of this Regulation S–K (17 CFR
229.503). You must include the table of
contents immediately following the
cover page in any prospectus you de-
liver electronically.

(b) Dealer prospectus delivery obliga-
tion. On the outside back cover page of
the prospectus, advise dealers of their
prospectus delivery obligation, includ-
ing the expiration date specified by
Section 4(3) of the Securities Act (15
U.S.C. 77d(3)) and § 230.174 of this chap-
ter. If you do not know the expiration
date on the effective date of the reg-
istration statement, include the expi-
ration date in the copy of the prospec-
tus you file under § 230.424(b) of this
chapter. You do not have to include
this information if dealers are not re-
quired to deliver a prospectus under
§ 230.174 of this chapter or Section 24(d)
of the Investment Company Act (15
U.S.C. 80a–24). You may use the follow-
ing or other clear, plain language:

DEALER PROSPECTUS DELIVERY OBLIGATION

Until (insert date), all dealers that effect
transactions in these securities, whether or
not participating in this offering, may be re-
quired to deliver a prospectus. This is in ad-
dition to the dealers’ obligation to deliver a

prospectus when acting as underwriters and
with respect to their unsold allotments or
subscriptions.

[63 FR 6383, Feb. 6, 1998]

EFFECTIVE DATE NOTE: At 63 FR 6383, Feb.
6, 1998, § 229.502 was revised, effective Oct. 1,
1998. For the convenience of the user, the su-
perseded text is set forth as follows:

§ 229.502 (Item 502) Inside front and outside
back cover pages of prospectus.

The following information, to the extent
applicable, shall appear on the inside front
cover page of the prospectus, except as oth-
erwise specified and except that the informa-
tion required by paragraphs (e) and (g) of
this Item may be set forth on the outside
back cover page.

(a) Available information. Registrants sub-
ject to the reporting requirements of section
13(a) or 15(d) of the Exchange Act imme-
diately prior to the filing of the registration
statement shall, on the inside front cover
page of the prospectus or under an appro-
priate caption elsewhere in the prospectus:

(1) State that the registrant is subject to
the informational requirements of the Ex-
change Act and in accordance therewith files
reports and other information with the Secu-
rities and Exchange Commission;

(2) State that reports (and where the reg-
istrant is subject to sections 14(a) and 14(c)
of the Exchange Act, proxy and information
statements) and other information filed by
the registrant can be inspected and copied at
the public reference facilities maintained by
the Commission in Washington, DC, and at
certain of its Regional Offices, and state the
current address of each such facility (see
§§ 200.11(b) and 200.80(c) of this chapter), and
that copies of such material can be obtained
from the Public Reference Section of the
Commission, 450 Fifth Street, NW., Washing-
ton, DC 20549 at prescribed rates. If the reg-
istrant is an electronic filer, state that the
Commission maintains a Web site that con-
tains reports, proxy and information state-
ments and other information regarding reg-
istrants that file electronically with the
Commission and state the address of such
site (http://www.sec.gov); and

(3) Name any national securities exchange
on which the registrant’s securities are list-
ed and state that reports (and where reg-
istrant is subject to sections 14(a) and 14(c)
of the Exchange Act proxy and information
statements), and other information concern-
ing the registrant can be inspected at such
exchanges.

(b) Reports to security holders. Where a reg-
istrant may not be required to deliver an an-
nual report to security holders (or holders of
American depository receipts) pursuant to
section 14 of the Exchange Act or stock ex-
change requirements, describe briefly the na-
ture and frequency of reports that will be
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given to such holders in such event, specify-
ing whether or not such reports will contain
financial information that has been exam-
ined and reported upon, with an opinion ex-
pressed ‘‘by’’, an independent public or cer-
tified public accountant, and, in the case of
the reports of a foreign private registrant
that will not contain financial information
prepared in accordance with United States
generally accepted accounting principles,
state whether the report will include a rec-
onciliation of such information with such ac-
counting principles. Such disclosure need not
be included on the inside front cover page of
the prospectus if it is included under an ap-
propriate caption elsewhere in the prospec-
tus.

(c) Incorporation by reference. Where any
document or part thereof is incorporated by
reference in the prospectus but not delivered
therewith, include an undertaking to provide
without charge to each person, including any
beneficial owner, to whom a prospectus is de-
livered, upon written or oral request of such
person, a copy of any and all of the informa-
tion that has been incorporated by reference
in the prospectus (not including exhibits to
the information that is incorporated by ref-
erence unless such exhibits are specifically
incorporated by reference into the informa-
tion that the prospectus incorporates), and
the address (including title or department)
and telephone number to which such a re-
quest is to be directed. Such disclosure need
not be included on the inside front cover
page of the prospectus if it is included under
an appropriate caption elsewhere in the pro-
spectus.

(d)(1) Stabilizing and other transactions. (i)
Include the following statement, if true, sub-
ject to appropriate modification where cir-
cumstances require.

Certain persons participating in this offer-
ing may engage in transactions that sta-
bilize, maintain, or otherwise affect the
price of (identify securities), including (list
types of transactions). For a description of
these activities, see ‘‘Plan of Distribution.’’

(ii) If the stabilizing began prior to the ef-
fective date of the registration statement,
set forth the amount of securities bought,
the prices at which they were bought and the
period within which they were bought. In the
event that Rule 430A under the Securities
Act (§ 230.430A of this chapter) is used, the
prospectus filed pursuant to Rule 424(b)
(§ 230.424(b) of this chapter) or included in a
post-effective amendment must include in-
formation as to stabilizing transactions ef-
fected prior to the determination of the pub-
lic offering price set forth in such prospec-
tus.

(iii) If the securities being registered are to
be offered to existing security holders pursu-
ant to warrants or rights and any securities
not taken by security holders are to be reof-

fered to the public after the expiration of the
rights offering period, there shall be set
forth, by supplement or otherwise, in the
prospectus used in connection with such re-
offering:

(A) The amount of securities bought in sta-
bilization activities during the rights offer-
ing period and the price or range of prices at
which such securities were bought,

(B) The amount of the offered securities
subscribed for during such period,

(C) The amount of the offered securities
subscribed for by the underwriters during
such period,

(D) The amount of the offered securities
sold during such period by the underwriters
and the price, or range of prices, at which
such securities were sold, and

(E) The amount of the offered securities to
be reoffered to the public and the public of-
fering price.

(2) Passive Market Making. If the registrant
or any of the underwriters knows or has rea-
son to believe that there is an intention to
engage in passive market making trans-
actions in compliance with § 242.103 of this
chapter, set forth a statement in substan-
tially the following form, subject to appro-
priate modification where circumstances re-
quire. Such statement shall be in capital let-
ters, printed in boldface roman type at least
as large as ten-point modern type and at
least two points leaded:

IN CONNECTION WITH THIS OFFERING,
CERTAIN UNDERWRITERS [AND SELLING
GROUP MEMBERS] MAY ENGAGE IN PAS-
SIVE MARKET MAKING TRANSACTIONS
IN THE [identify each class of securities in
which such transactions may be effected] ON
NASDAQ IN ACCORDANCE WITH RULE 103
OF REGULATION M. SEE ‘‘PLAN OF DIS-
TRIBUTION.’’

(e) Delivery of prospectuses by dealers. The
legend below shall be set forth inserting the
expiration date of the period prescribed by
section 4(3) of the Securities Act and Rule
174 thereunder (§ 230.174 of this chapter) ex-
cept that this legend need not be included if,
pursuant to Rule 174, dealers are not re-
quired to deliver a prospectus, or if the ex-
emption provided by section 4(3) of the Secu-
rities Act is not applicable because of the
provisions of section 24(d) of the Investment
Company Act. If such expiration date is not
known on the effective date of the registra-
tion statement it shall be included in the
prospectus, copies of which are required to
be filed pursuant to Rule 424(b) under the Se-
curities Act (§ 230.424(b) of this chapter). The
following legend shall be printed in bold-face
or italic type at least as large as eight-point
modern type and at least two points leaded:

Until (insert date) all dealers effecting
transactions in the registered securities,

VerDate 14<MAY>98 08:02 May 28, 1998 Jkt 179056 PO 00000 Frm 00396 Fmt 8010 Sfmt 8003 Y:\SGML\179056T.XXX 179056t



401

Securities and Exchange Commission § 229.503

whether or not participating in this distribu-
tion, may be required to deliver a prospec-
tus. This is in addition to the obligation of
dealers to deliver a prospectus when acting
as underwriters and with respect to their
unsold allotments or subscriptions.

(f) Enforceability of civil liabilities against
foreign persons. In the case of a foreign pri-
vate registrant, a statement of how the en-
forcement by investors of civil liabilities
under the Federal securities laws may be af-
fected by the fact that the registrant is lo-
cated in a foreign country, that certain of its
officers and directors are residents of a for-
eign country, that certain underwriters or
experts named in the registration statement
are residents of a foreign country, and that
all or a substantial portion of the assets of
the registrant and of said persons are located
outside the United States. Such disclosure
need not be included on the inside front
cover page of the prospectus if it is included
under an appropriate caption elsewhere in
the prospectus.

(1) Such disclosure shall indicate:
(i) Whether investors will be able to effect

service of process within the United States
upon such persons;

(ii) Whether investors will be able to en-
force; in United States courts, judgments
against such persons judgments obtained in
such courts predicated upon the civil liabil-
ity provisions of the Federal securities laws;

(iii) Whether the appropriate foreign
courts would enforce judgments of United
States courts obtained in actions against
such persons predicated upon the civil liabil-
ity provisions of the Federal securities laws;
and

(iv) Whether the appropriate foreign courts
would enforce, in original actions, liabilities
against such persons predicated solely upon
the Federal securities laws.

(2) If any portions of such disclosures are
stated to be based upon an opinion of coun-
sel, such counsel shall be named in the pro-
spectus and an appropriate manually signed
consent to the use of such name and opinion
shall be included as an exhibit to the reg-
istration statement.

(g) Table of contents. Include a reasonably
detailed table of contents showing the sub-
ject matter of the various sections or sub-
divisions of the prospectus, including any
risk factors section set forth in the prospec-
tus pursuant to Item 503(c) (§ 229.503(c)), and
the page number on which each such section
or subdivision begins.

[47 FR 11401, Mar. 16, 1982, as amended at 50
FR 18999, May 6, 1985; 52 FR 21260, June 5,
1987; 52 FR 30145, Aug. 13, 1987; 58 FR 19605,
Apr. 15, 1993; 60 FR 26614, May 17, 1995; 61 FR
24654, May 15, 1996; 62 FR 543, Jan. 3, 1997]

§ 229.503 (Item 503) Prospectus sum-
mary, risk factors, and ratio of
earnings to fixed charges.

The registrant must furnish this in-
formation in plain English. See
§ 230.421(d) of Regulation C of this chap-
ter.

(a) Prospectus summary. Provide a
summary of the information in the pro-
spectus where the length or complexity
of the prospectus makes a summary
useful. The summary should be brief.
The summary should not contain, and
is not required to contain, all of the de-
tailed information in the prospectus. If
you provide summary business or fi-
nancial information, even if you do not
caption it as a summary, you still
must provide that information in plain
English.

Instruction to paragraph 503(a): The sum-
mary should not merely repeat the text of
the prospectus but should provide a brief
overview of the key aspects of the offering.
Carefully consider and identify those aspects
of the offering that are the most significant
and determine how best to highlight those
points in clear, plain language.

(b) Address and telephone number. In-
clude, either on the cover page or in
the summary section of the prospectus,
the complete mailing address and tele-
phone number of your principal execu-
tive offices.

(c) Risk factors. Where appropriate,
provide under the caption ‘‘Risk Fac-
tors’’ a discussion of the most signifi-
cant factors that make the offering
speculative or risky. This discussion
must be concise and organized logi-
cally. Do not present risks that could
apply to any issuer or any offering. Ex-
plain how the risk affects the issuer or
the securities being offered. Set forth
each risk factor under a subcaption
that adequately describes the risk. The
risk factor discussion must imme-
diately follow the summary section. If
you do not include a summary section,
the risk factor section must imme-
diately follow the cover page of the
prospectus or the pricing information
section that immediately follows the
cover page. Pricing information means
price and price-related information
that you may omit from the prospectus
in an effective registration statement
based on § 230.430A(a) of this chapter.
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The risk factors may include, among
other things, the following:

(1) Your lack of an operating history;
(2) Your lack of profitable operations

in recent periods;
(3) Your financial position;
(4) Your business or proposed busi-

ness; or
(5) The lack of a market for your

common equity securities or securities
convertible into or exercisable for com-
mon equity securities.

(d) Ratio of earnings to fixed charges. If
you register debt securities, show a
ratio of earnings to fixed charges. If
you register preference equity securi-
ties, show the ratio of combined fixed
charges and preference dividends to
earnings. Present the ratio for each of
the last five fiscal years and the latest
interim period for which financial
statements are presented in the docu-
ment. If you will use the proceeds from
the sale of debt or preference securities
to repay any of your outstanding debt
or to retire other securities and the
change in the ratio would be ten per-
cent or greater, you must include a
ratio showing the application of the
proceeds, commonly referred to as the
pro forma ratio.

Instructions to paragraph 503(d): 1. Defini-
tions. In calculating the ratio of earnings to
fixed charges, you must use the following
definitions:

(A) Fixed charges. The term ‘‘fixed charges’’
means the sum of the following: (a) interest
expensed and capitalized, (b) amortized pre-
miums, discounts and capitalized expenses
related to indebtedness, (c) an estimate of
the interest within rental expense, and (d)
preference security dividend requirements of
consolidated subsidiaries.

(B) Preference security dividend. The term
‘‘preference security dividend’’ is the amount
of pre-tax earnings that is required to pay
the dividends on outstanding preference se-
curities. The dividend requirement must be
computed as the amount of the dividend di-
vided by (1 minus the effective income tax
rate applicable to continuing operations).

(C) Earnings. The term ‘‘earnings’’ is the
amount resulting from adding and subtract-
ing the following items. Add the following:
(a) Pre-tax income from continuing oper-
ations before adjustment for minority inter-
ests in consolidated subsidiaries or income
or loss from equity investees, (b) fixed
charges, (c) amortization of capitalized in-
terest, (d) distributed income of equity
investees, and (e) your share of pre-tax losses
of equity investees for which charges arising

from guarantees are included in fixed
charges. From the total of the added items,
subtract the following: (a) interest capital-
ized, (b) preference security dividend require-
ments of consolidated subsidiaries, and (c)
the minority interest in pre-tax income of
subsidiaries that have not incurred fixed
charges. Equity investees are investments
that you account for using the equity meth-
od of accounting. Public utilities following
SFAS 71 should not add amortization of cap-
italized interest in determining earnings, nor
reduce fixed charges by any allowance for
funds used during construction.

2. Disclosure. Disclose the following infor-
mation when showing the ratio of earnings
to fixed charges:

(A) Deficiency. If a ratio indicates less than
one-to-one coverage, disclose the dollar
amount of the deficiency.

(B) Pro forma ratio. You may show the pro
forma ratio only for the most recent fiscal
year and the latest interim period. Use the
net change in interest or dividends from the
refinancing to calculate the pro forma ratio.

(C) Foreign private issuers. A foreign private
issuer must show the ratio based on the fig-
ures in the primary financial statement. A
foreign private issuer must show the ratio
based on the figures resulting from the rec-
onciliation to U.S. generally accepted ac-
counting principles if this ratio is materially
different.

(D) Summary Section. If you provide a sum-
mary or similar section in the prospectus,
show the ratios in that section.

3. Exhibit. File an exhibit to the registra-
tion statement to show the figures used to
calculate the ratios. See paragraph (b)(12) of
Item 601 of Regulation S–K (17 CFR
229.601(b)(12)).

[63 FR 6383, Feb. 6, 1998]

EFFECTIVE DATE NOTE: At 63 FR 6383, Feb.
6, 1998, § 229.503 was revised, effective Oct. 1,
1998. For the convenience of the user, the su-
perseded text is set forth as follows:

§ 229.503 (Item 503) Summary information,
risk factors and ratio of earnings to fixed
charges.

(a) Summary. Registrants should include a
summary of the information contained in
the prospectus where the length or complex-
ity of the prospectus makes such a summary
appropriate.

(b) Address and telephone number. Reg-
istrants shall include in the prospectus the
complete mailing address, including zip code,
and the telephone number, including area
code, of their principal executive offices.

(c) Risk factors. (1) Registrants, where ap-
propriate, shall set forth under the caption
‘‘Risk Factors’’ a discussion of the principal
factors that make the offering speculative or
one of high risk; these factors may be due,
among other things, to such matters as an
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absence of an operating history of the reg-
istrant, an absence of profitable operations
in recent periods, the financial position of
the registrant, the nature of the business in
which the registrant is engaged or proposes
to engage, or, if common equity or securities
convertible into or exercisable for common
equity are being offered, the absence of a
previous market for the registrant’s common
equity.

(2) The risk factor discussion should imme-
diately follow the summary section. If no
summary section is necessary, the risk fac-
tor discussion should immediately follow the
cover page of the prospectus or, if included a
pricing information section that imme-
diately follows the cover page.

Instruction to Item 503(c). ‘‘Pricing informa-
tion’’ as used in paragraph (c) of this section
shall mean price and price-related informa-
tion of the type that may be omitted from
the prospectus in an effective registration
statement in reliance on Rule 430A(a)
(§ 230.430A(a) of this chapter) and information
disclosed in a prospectus but subject to
change as a result of pricing.

(d) Ratio of earnings to fixed charges. The
ratio of earnings to fixed charges or the ratio
of earnings to combined fixed charges and
preferred stock dividends (the ratio) should
be disclosed pursuant to the following rules
and definitions:

(1)(i) Furnish in registration statements
filed under the Securities Act of 1933 (A) the
ratio of earnings to fixed charges if debt se-
curities are being registered; or (B) the ratio
of earnings to combined fixed charges and
preferred stock dividends if preferred stock
is being registered. Disclosure of both ratios
is permitted in registration statements re-
lating to debt or preferred stock and either
ratio or both ratios may be disclosed in
other filings.

(ii) The ratio shall be disclosed for the fol-
lowing periods:

(A) Each of the last five fiscal years of the
registrant (or for the life of the registrant
and its predecessors, if less), and

(B) The latest interim period for which fi-
nancial statements are presented.

(2) The ratio shall be computed using the
amounts for the enterprise as a whole includ-
ing (i) the registrant, (ii) its majority-owned
subsidiaries, whether or not consolidated,
(iii) its proportionate share of any fifty-per-
cent-owned persons, and (iv) any income re-
ceived (but not undistributed amounts) from
less-than-fifty-percent-owned persons.

(3) The term earnings shall be defined as
pretax income from continuing operations
with the following adjustments:

(i) Add to pretax income the amount of
fixed charges computed pursuant to para-
graph (d)(4) of this section, adjusted to ex-
clude (A) the amount of any interest capital-
ized during the period and (B) the actual

amount of any preferred stock dividend re-
quirements of majority-owned subsidiaries
and fifty-percent-owned persons which were
included in such fixed charges amount but
not deducted in the determination of pretax
income.

(ii) Only the registrant’s share in the in-
come of majority-owned subsidiaries and the
distributed income of less-than-fifty-percent-
owned persons shall be included in earnings,
except that a registrant may include the mi-
nority interest in the income of majority-
owned subsidiaries that have fixed charges.

(iii) The full amount of losses of majority-
owned subsidiaries shall be considered in the
computation of earnings.

(iv) Where an investment in a less-than-
fifty-percent-owned person accounted for
under the equity method results in the rec-
ognition of a loss, such loss shall not be con-
sidered in the computation of the ratio ex-
cept where the registrant has guaranteed or
otherwise undertaken, directly or indirectly
to service the debt of such person. In the lat-
ter case, the registrant’s equity in the loss
shall be included in earnings and the fixed
charges shall include the interest expense re-
lated to the guaranteed debt.

(v) Registrants other than public utilities
may add to earnings the amount of pre-
viously capitalized interest amortized during
the period.

(vi) A registrant which is a rate-regulated
public utility shall not reduce fixed charges
(see paragraph (d)(4) below) by any allowance
for funds used during construction, but rath-
er, shall include any such allowance in the
determination of earnings under this para-
graph.

(4)(i) The term fixed charges shall mean the
total of (A) interest, whether expensed or
capitalized; (B) amortization of debt expense
and discount or premium relating to any in-
debtedness, whether expensed or capitalized;
(C) such portion of rental expense as can be
demonstrated to be representative of the in-
terest factor in the particular case; and (D)
preferred stock dividend requirements of ma-
jority-owned subsidiaries and fifty-percent-
owned persons, excluding in all cases items
which would be or are eliminated in consoli-
dation.

(ii) If the registrant is a guarantor of debt
of a less than fifty-percent-owned person or
of an unaffiliated person (such as a supplier),
the amount of fixed charges associated with
such debt should not be included in the com-
putation of the ratio unless the registrant
has been required to satisfy the guarantee or
it is probable that the registrant will be re-
quired to honor the guarantee and the
amount can reasonably be estimated. A foot-
note to the ratio should disclose the exist-
ence of any such guarantee and the amount
of the associated fixed charges and state
whether or not such amount is included in
the computation of the ratio.
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(5) The term preferred stock shall include
all types of preferred and preference stocks.

(6) For purposes of paragraph (4)(i)(D)
above and computation of the combined
ratio, the preferred stock dividend require-
ments shall be increased to an amount rep-
resenting the pre-tax earnings which would
be required to cover such dividend require-
ments. Therefore, the increased amount=

Preferred Stock Dividend Requirements

---Income Tax Rate100%
The tax rate shall be based on the relation-

ship of the provision for income tax expense
applicable to income from continuing oper-
ations to the amount of pre-tax income from
continuing operations.

(7) If either ratio computation indicates a
less than one-to-one coverage, state that
earnings are inadequate to cover fixed
charges and disclose the dollar amount of
the coverage deficiency.

(8) If the level of the registrant’s ratio is
maintained by its parent, for example, in
order to meet the minimum borrowing
standards of agencies of various states, or if
the registrant’s parent is guaranteeing the
registrant’s debt securities or preferred
stock, the parent’s ratio as well as the reg-
istrant’s ratio shall be disclosed.

(9) A pro forma ratio shall be presented in
the prospectus of any registration statement
filed to register debt or preferred stock to be
used in a refinancing if the effect of the refi-
nancing changes the historical ratio by ten
percent or more.

(i) A refinancing is defined as the extin-
guishment of one or more specific issues of
dept with the proceeds from the sale of addi-
tional debt, or the extinguishment of one or
more specific issues of preferred stock with
the proceeds from the sale of additional pre-
ferred stock.

(ii) The only adjustments which shall be
made to the corresponding historical ratio
are to give effect to the net increase or de-
crease in interest expense or preferred stock
dividends resulting from (A) the proposed
issuance of new debt or preferred stock and
(B) the corresponding retirement of any debt
or preferred stock presently outstanding (but
only for the period of time outstanding)
which will be retired with the proceeds from
the proposed offering. If only a portion of the
proceeds will be used to retire presently out-
standing debt or preferred stock, only a re-
lated portion of the interest or preferred div-
idend should be used in the pro forma adjust-
ment.

(iii) The pro forma ratio, if applicable,
shall be presented for only the most recent
fiscal year and the latest interim period or,
at the option of the registrant, the most re-
cent twelve months.

(10) If the registrant is a foreign private
issuer, the ratio shall be computed on the

basis of the primary financial statements
and, if materially different, their reconcili-
ations.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 54769, Dec. 6, 1982; 49 FR 19874, May 3,
1983; 60 FR 26614, May 17, 1995]

§ 229.504 (Item 504) Use of proceeds.

State the principal purposes for
which the net proceeds to the reg-
istrant from the securities to be offered
are intended to be used and the approx-
imate amount intended to be used for
each such purpose. Where registrant
has no current specific plan for the pro-
ceeds, or a significant portion thereof,
the registrant shall so state and dis-
cuss the principal reasons for the offer-
ing.

Instructions to Item 504: 1. Where less than
all the securities to be offered may be sold
and more than one use is listed for the pro-
ceeds, indicate the order of priority of such
purposes and discuss the registrant’s plans if
substantially less than the maximum pro-
ceeds are obtained. Such discussion need not
be included if underwriting arrangements
with respect to such securities are such that,
if any securities are sold to the public, it
reasonably can be expected that the actual
proceeds will not be substantially less than
the aggregate proceeds to the registrant
shown pursuant to Item 501 of Regulation S–
K (§ 229.501).

2. Details of proposed expenditures need
not be given; for example, there need be fur-
nished only a brief outline of any program of
construction or addition of equipment. Con-
sideration should be given as to the need to
include a discussion of certain matters ad-
dressed in the discussion and analysis of reg-
istrant’s financial condition and results of
operations, such as liquidity and capital ex-
penditures.

3. If any material amounts of other funds
are necessary to accomplish the specified
purposes for which the proceeds are to be ob-
tained, state the amounts and sources of
such other funds needed for each such speci-
fied purpose and the sources thereof.

4. If any material part of the proceeds is to
be used to discharge indebtedness, set forth
the interest rate and maturity of such in-
debtedness. If the indebtedness to be dis-
charged was incurred within one year, de-
scribe the use of the proceeds of such indebt-
edness other than short-term borrowings
used for working capital.

5. If any material amount of the proceeds
is to be used to acquire assets, otherwise
than in the ordinary course of business, de-
scribe briefly and state the cost of the assets
and, where such assets are to be acquired
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from affiliates of the registrant or their as-
sociates, give the names of the persons from
whom they are to be acquired and set forth
the principle followed in determining the
cost to the registrant.

6. Where the registrant indicates that the
proceeds may, or will, be used to finance ac-
quisitions of other businesses, the identity of
such businesses, if known, or, if not known,
the nature of the businesses to be sought, the
status of any negotiations with respect to
the acquisition, and a brief description of
such business shall be included. Where, how-
ever, pro forma financial statements reflect-
ing such acquisition are not required by Reg-
ulation S–X to be included, in the registra-
tion statement, the possible terms of any
transaction, the identification of the parties
thereto or the nature of the business sought
need not be disclosed, to the extent that the
registrant reasonably determines that public
disclosure of such information would jeop-
ardize the acquisition. Where Regulation S–
X (17 CFR 210) would require financial state-
ments of the business to be acquired to be in-
cluded, the description of the business to be
acquired shall be more detailed.

7. The registrant may reserve the right to
change the use of proceeds, provided that
such reservation is due to certain contin-
gencies that are discussed specifically and
the alternatives to such use in that event are
indicated.

§ 229.505 (Item 505) Determination of
offering price.

(a) Common equity. Where common
equity is being registered for which
there is no established public trading
market for purposes of paragraph (a) of
Item 201 of Regulation S–K (§ 229.201(a))
or where there is a material disparity
between the offering price of the com-
mon equity being registered and the
market price of outstanding shares of
the same class, describe the various
factors considered in determining such
offering price.

(b) Warrants, rights and convertible se-
curities. Where warrants, rights or con-
vertible securities exercisable for com-
mon equity for which there is no estab-
lished public trading market for pur-
poses of paragraph (a) of Item 201 of
Regulation S–K (§ 229.201(a)) are being
registered, describe the various factors
considered in determining their exer-
cise or conversion price.

§ 229.506 (Item 506) Dilution.
Where common equity securities are

being registered and there is substan-
tial disparity between the public offer-

ing price and the effective cash cost to
officers, directors, promoters and affili-
ated persons of common equity ac-
quired by them in transactions during
the past five years, or which they have
the right to acquire, and the registrant
is not subject to the reporting require-
ments of section 13(a) or 15(d) of the
Exchange Act immediately prior to fil-
ing of the registration statement, there
shall be included a comparison of the
public contribution under the proposed
public offering and the effective cash
contribution of such persons. In such
cases, and in other instances where
common equity securities are being
registered by a registrant that has had
losses in each of its last three fiscal
years and there is a material dilution
of the purchasers’ equity interest, the
following shall be disclosed:

(a) The net tangible book value per
share before and after the distribution;

(b) The amount of the increase in
such net tangible book value per share
attributable to the cash payments
made by purchasers of the shares being
offered; and

(c) The amount of the immediate di-
lution from the public offering price
which will be absorbed by such pur-
chasers.

§ 229.507 (Item 507) Selling security
holders.

If any of the securities to be reg-
istered are to be offered for the account
of security holders, name each such se-
curity holder, indicate the nature of
any position, office, or other material
relationship which the selling security
holder has had within the past three
years with the registrant or any of its
predecessors or affiliates, and state the
amount of securities of the class owned
by such security holder prior to the of-
fering, the amount to be offered for the
security holder’s account, the amount
and (if one percent or more) the per-
centage of the class to be owned by
such security holder after completion
of the offering.

§ 229.508 (Item 508) Plan of distribu-
tion.

(a) Underwriters and underwriting obli-
gation. If the securities are to be of-
fered through underwriters, name the
principal underwriters, and state the
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respective amounts underwritten. Iden-
tify each such underwriter having a
material relationship with the reg-
istrant and state the nature of the re-
lationship. State briefly the nature of
the obligation of the underwriter(s) to
take the securities.

Instruction to Paragraph 508(a): All that is
required as to the nature of the under-
writers’ obligation is whether the under-
writers are or will be committed to take and
to pay for all of the securities if any are
taken, or whether it is merely an agency or
the type of best efforts arrangement under
which the underwriters are required to take
and to pay for only such securities as they
may sell to the public. Conditions precedent
to the underwriters’ taking the securities,
including market-outs, need not be described
except in the case of an agency or best efforts
arrangement.

(b) New underwriters. Where securities
being registered are those of a reg-
istrant that has not previously been re-
quired to file reports pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act,
or where a prospectus is required to in-
clude reference on its cover page to
material risks pursuant to Item 501 of
Regulation S–K (§ 229.501), and any one
or more of the managing underwriter(s)
(or where there are no managing under-
writers, a majority of the principal un-
derwriters) has been organized, reac-
tivated, or first registered as a broker-
dealer within the past three years,
these facts concerning such under-
writer(s) shall be disclosed in the pro-
spectus together with, where applica-
ble, the disclosures that the principal
business function of such under-
writer(s) will be to sell the securities
to be registered, or that the promoters
of the registrant have a material rela-
tionship with such underwriter(s). Suf-
ficient details shall be given to allow
full appreciation of such underwriter(s)
experience and its relationship with
the registrant, promoters and their
controlling persons.

(c) Other distributions. Outline briefly
the plan of distribution of any securi-
ties to be registered that are to be of-
fered otherwise than through under-
writers.

(1) If any securities are to be offered
pursuant to a dividend or interest rein-
vestment plan the terms of which pro-
vide for the purchase of some securities
on the market, state whether the reg-

istrant or the participant pays fees,
commissions, and expenses incurred in
connection with the plan. If the partic-
ipant will pay such fees, commissions
and expenses, state the anticipated
cost to participants by transaction or
other convenient reference.

(2) If the securities are to be offered
through the selling efforts of brokers
or dealers, describe the plan of dis-
tribution and the terms of any agree-
ment, arrangement, or understanding
entered into with broker(s) or dealer(s)
prior to the effective date of the reg-
istration statement, including volume
limitations on sales, parties to the
agreement and the conditions under
which the agreement may be termi-
nated. If known, identify the broker(s)
or dealer(s) which will participate in
the offering and state the amount to be
offered through each.

(3) If any of the securities being reg-
istered are to be offered otherwise than
for cash, state briefly the general pur-
poses of the distribution, the basis
upon which the securities are to be of-
fered, the amount of compensation and
other expenses of distribution, and by
whom they are to be borne. If the dis-
tribution is to be made pursuant to a
plan of acquisition, reorganization, re-
adjustment or succession, describe
briefly the general effect of the plan
and state when it became or is to be-
come operative. As to any material
amount of assets to be acquired under
the plan, furnish information cor-
responding to that required by Instruc-
tion 5 of Item 504 of Regulation S–K
(§ 229.504).

(d) Offerings on exchange. If the secu-
rities are to be offered on an exchange,
indicate the exchange. If the registered
securities are to be offered in connec-
tion with the writing of exchange-trad-
ed call options, describe briefly such
transactions.

(e) Underwriter’s compensation. Pro-
vide a table that sets out the nature of
the compensation and the amount of
discounts and commissions to be paid
to the underwriter for each security
and in total. The table must show the
separate amounts to be paid by the
company and the selling shareholders.
In addition, include in the table all
other items considered by the National
Association of Securities Dealers to be
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underwriting compensation for pur-
poses of that Association’s Rules of
Fair Practice.

Instructions to paragraph 508(e): 1. The term
‘‘commissions’’ is defined in paragraph (17) of
Schedule A of the Securities Act. Show sepa-
rately in the table the cash commissions
paid by the registrant and selling security
holders. Also show in the table commissions
paid by other persons. Disclose any finder’s
fee or similar payments in the table.

2. Disclose the offering expenses specified
in Item 511 of Regulation S–K (17 CFR
229.511).

3. If the underwriter has any arrangement
with the issuer, such as an over-allotment
option, under which the underwriter may
purchase additional shares in connection
with the offering, indicate that this arrange-
ment exists and state the amount of addi-
tional shares that the underwriter may pur-
chase under the arrangement. Where the un-
derwriter has such an arrangement, present
maximum-minimum information in a sepa-
rate column to the table, based on the pur-
chase of all or none of the shares subject to
the arrangement. Describe the key terms of
the arrangement in the narrative.

(f) Underwriter’s representative on
board of directors. Describe any arrange-
ment whereby the underwriter has the
right to designate or nominate a mem-
ber or members of the board of direc-
tors of the registrant. The registrant
shall disclose the identity of any direc-
tor so designated or nominated, and in-
dicate whether or not a person so des-
ignated or nominated, or allowed to be
designated or nominated by the under-
writer is or may be a director, officer,
partner, employee or affiliate of the
underwriter.

(g) Indemnification of underwriters. If
the underwriting agreement provides
for indemnification by the registrant of
the underwriters or their controlling
persons against any liability arising
under the Securities Act, furnish a
brief description of such indemnifica-
tion provisions.

(h) Dealers’ compensation. State brief-
ly the discounts and commissions to be
allowed or paid to dealers, including all
cash, securities, contracts or other
considerations to be received by any
dealer in connection with the sale of
the securities. If any dealers are to act
in the capacity of sub-underwriters and
are to be allowed or paid any addi-
tional discounts or commissions for
acting in such capacity, a general

statement to that effect will suffice
without giving the additional amounts
to be sold.

(i) Finders. Identify any finder and, if
applicable, describe the nature of any
material relationship between such
finder and the registrant, its officers,
directors, principal stockholders, find-
ers or promoters or the principal un-
derwriter(s), or if there is a managing
underwriter(s), the managing under-
writer(s), (including, in each case, af-
filiates or associates thereof).

(j) Discretionary accounts. If the reg-
istrant was not, immediately prior to
the filing of the registration state-
ment, subject to the requirements of
section 13(a) or 15(d) of the Exchange
Act, identify any principal underwriter
that intends to sell to any accounts
over which it exercises discretionary
authority and include an estimate of
the amount of securities so intended to
be sold. The response to this paragraph
shall be contained in a pre-effective
amendment which shall be circulated if
the information is not available when
the registration statement is filed.

(k) Passive market making. If the un-
derwriters or any selling group mem-
bers intend to engage in passive mar-
ket making transactions as permitted
by Rule 103 of Regulation M (§ 242.103 of
this chapter), indicate such intention
and briefly describe passive market
making.

(l) Stabilization and other transactions.
(1) Briefly describe any transaction
that the underwriter intends to con-
duct during the offering that stabilizes,
maintains, or otherwise affects the
market price of the offered securities.
Include information on stabilizing
transactions, syndicate short covering
transactions, penalty bids, or any
other transaction that affects the of-
fered security’s price. Describe the na-
ture of the transactions clearly and ex-
plain how the transactions affect the
offered security’s price. Identify the
exchange or other market on which
these transactions may occur. If true,
disclose that the underwriter may dis-
continue these transactions at any
time;

(2) If the stabilizing began before the
effective date of the registration state-
ment, disclose the amount of securities
bought, the prices at which they were
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bought and the period within which
they were bought. If you use § 230.430A
of this chapter, the prospectus you file
under § 230.424(b) of this chapter or in-
clude in a post-effective amendment
must contain information on the sta-
bilizing transactions that took place
before the determination of the public
offering price; and

(3) If you are making a warrants or
rights offering of securities to existing
security holders and any securities not
purchased by existing security holders
are to be reoffered to the public, dis-
close in a supplement to the prospectus
or in the prospectus used in connection
with the reoffering:

(i) The amount of securities bought
in stabilization activities during the
offering period and the price or range
of prices at which the securities were
bought;

(ii) The amount of the offered securi-
ties subscribed for during the offering
period;

(iii) The amount of the offered secu-
rities subscribed for by the underwriter
during the offering period;

(iv) The amount of the offered securi-
ties sold during the offering period by
the underwriter and the price or price
ranges at which the securities were
sold; and

(v) The amount of the offered securi-
ties that will be reoffered to the public
and the public offering price.

[47 FR 11401, Mar. 16, 1982, as amended at 58
FR 19606, Apr. 15, 1993; 62 FR 543, Jan. 3, 1997;
62 FR 11323, Mar. 12, 1997; 63 FR 6384, Feb. 6,
1998]

EFFECTIVE DATE NOTE: At 63 FR 6384, Feb.
6, 1998, § 229.508 was amended by revising
paragraphs (e) and (l), effective Oct. 1, 1998.
For the convenience of the user, the super-
seded text is set forth as follows:

§ 229.508 (Item 508) Plan of distribution.

* * * * *

(e) Underwriters’ compensation. To the ex-
tent not set forth on the cover page of the
prospectus, describe the discounts and com-
missions to be allowed or paid to the under-
writers, and all other items that would be
deemed by the National Association of Secu-
rities Dealers to constitute underwriting
compensation for purposes of the Associa-
tion’s Rule of Fair Practice.

* * * * *

(l) Stabilizing and other transactions. If the
underwriter or any selling group member in-
tends to engage in stabilizing, syndicate
short covering transactions, penalty bids, or
any other transaction in connection with the
offering that may stabilize, maintain, or oth-
erwise affect the security’s price, indicate
such intention and briefly describe such
transaction(s).

§ 229.509 (Item 509) Interests of named
experts and counsel.

If (a) any expert named in the reg-
istration statement as having prepared
or certified any part thereof (or is
named as having prepared or certified a
report or valuation for use in connec-
tion with the registration statement),
or (b) counsel for the registrant, under-
writers or selling security holders
named in the prospectus as having
given an opinion upon the validity of
the securities being registered or upon
other legal matters in connection with
the registration or offering of such se-
curities, was employed for such pur-
pose on a contingent basis, or at the
time of such preparation, certification
or opinion or at any time thereafter,
through the date of effectiveness of the
registration statement or that part of
the registration statement to which
such preparation, certification or opin-
ion relates, had, or is to receive in con-
nection with the offering, a substantial
interest, direct or indirect, in the reg-
istrant or any of its parents or subsidi-
aries or was connected with the reg-
istrant or any of its parents or subsidi-
aries as a promoter, managing under-
writer (or any principal underwriter, if
there are no managing underwriters)
voting trustee, director, officer, or em-
ployee, furnish a brief statement of the
nature of such contingent basis, inter-
est, or connection.

Instructions to Item 509: 1. The interest of an
expert (other than an accountant) or counsel
will not be deemed substantial and need not
be disclosed if the interest, including the fair
market value of all securities of the reg-
istrant owned, received and to be received, or
subject to options, warrants or rights re-
ceived or to be received by the expert or
counsel does not exceed $50,000. For the pur-
pose of this Instruction, the term expert or
counsel includes the firm, corporation, part-
nership or other entity, if any, by which such
expert or counsel is employed or of which he
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1 Paragraph (a) reflects proposals made in
Securities Act Release No. 6334 (Aug. 6, 1981).

is a member or of counsel to and all attor-
neys in the case of counsel, and all noncleri-
cal personnel in the case of named experts,
participating in such matter on behalf of
such firm, corporation, partnership or en-
tity.

2. Accountants, providing a report on the
financial statements, presented or incor-
porated by reference in the registration
statement, should note § 210.2–01 of Regula-
tion S–X (17 CFR 210) for the Commission’s
requirements regarding ‘‘Qualification of Ac-
countants’’ which discusses disqualifying in-
terests.

§ 229.510 (Item 510) Disclosure of Com-
mission position on indemnification
for Securities Act liabilities.

In addition to the disclosure pre-
scribed by Item 702 of Regulation S–K
(§ 229.702), if the undertaking required
by paragraph (h) of Item 512 of Regula-
tion S–K (§ 229.512) is not required to be
included in the registration statement
because acceleration of the effective
date of the registration statement is
not being requested, and if waivers
have not been obtained comparable to
those specified in paragraph (h), a brief
description of the indemnification pro-
visions relating to directors, officers
and controlling persons of the reg-
istrant against liability arising under
the Securities Act (including any pro-
vision of the underwriting agreement
which relates to indemnification of the
underwriter or its controlling persons
by the registrant against such liabil-
ities where a director, officer or con-
trolling person of the registrant is such
an underwriter or controlling person
thereof or a member of any firm which
is such an underwriter) shall be in-
cluded in the prospectus, together with
a statement in substantially the fol-
lowing form:

Insofar as indemnification for liabilities
arising under the Securities Act of 1933 may
be permitted to directors, officers or persons
controlling the registrant pursuant to the
foregoing provisions, the registrant has been
informed that in the opinion of the Securi-
ties and Exchange Commission such indem-
nification is against public policy as ex-
pressed in the Act and is therefore unen-
forceable.

[47 FR 11401, Mar. 16, 1982, as amended at 56
FR 48103, Sept. 24, 1991]

§ 229.511 (Item 511) Other expenses of
issuance and distribution.

Furnish a reasonably itemized state-
ment of all expenses in connection with
the issuance and distribution of the se-
curities to be registered, other than
underwriting discounts and commis-
sions. If any of the securities to be reg-
istered are to be offered for the account
of security holders, indicate the por-
tion of such expenses to be borne by
such security holder.

Instruction to Item 511: Insofar as prac-
ticable, registration fees, Federal taxes,
States taxes and fees, trustees’ and transfer
agents’ fees, costs of printing and engraving,
and legal, accounting, and engineering fees
shall be itemized separately. Include as a
separate item any premium paid by the reg-
istrant or any selling security holder on any
policy obtained in connection with the offer-
ing and sale of the securities being registered
which insures or indemnifies directors or of-
ficers against any liabilities they may incur
in connection with the registration, offering,
or sale of such securities. The information
may be given as subject to future contin-
gencies. If the amounts of any items are not
known, estimates, identified as such, shall be
given.

§ 229.512 (Item 512) Undertakings.

Include each of the following under-
takings that is applicable to the offer-
ing being registered.

(a) Rule 415 Offering.1 Include the fol-
lowing if the securities are registered
pursuant to Rule 415 under the Securi-
ties Act (§ 230.415 of this chapter):

The undersigned registrant hereby
undertakes:

(1) To file, during any period in which
offers or sales are being made, a post-
effective amendment to this registra-
tion statement:

(i) To include any propectus required
by section 10(a)(3) of the Securities Act
of 1933;

(ii) To reflect in the prospectus any
facts or events arising after the effec-
tive date of the registration statement
(or the most recent post-effective
amendment thereof) which, individ-
ually or in the aggregate, represent a
fundamental change in the information
set forth in the registration statement.
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Notwithstanding the foregoing, any in-
crease or decrease in volume of securi-
ties offered (if the total dollar value of
securities offered would not exceed
that which was registered) and any de-
viation from the low or high end of the
estimated maximum offering range
may be reflected in the form of pro-
spectus filed with the Commission pur-
suant to Rule 424(b) (§ 230.424(b) of this
chapter) if, in the aggregate, the
changes in volume and price represent
no more than 20% change in the maxi-
mum aggregate offering price set forth
in the ‘‘Calculation of Registration
Fee’’ table in the effective registration
statement.

(iii) To include any material infor-
mation with respect to the plan of dis-
tribution not previously disclosed in
the registration statement or any ma-
terial change to such information in
the registration statement;
Provided, however, That paragraphs
(a)(1)(i) and (a)(1)(ii) of this section do
not apply if the registration statement
is on Form S–3 (§ 239.13 of this chapter),
Form S–8 (§ 239.16b of this chapter) or
Form F–3 (§ 239.33 of this chapter), and
the information required to be included
in a post-effective amendment by those
paragraphs is contained in periodic re-
ports filed with or furnished to the
Commission by the registrant pursuant
to section 13 or section 15(d) of the Se-
curities Exchange Act of 1934 that are
incorporated by reference in the reg-
istration statement.

(2) That, for the purpose of determin-
ing any liability under the Securities
Act of 1933, each such post-effective
amendment shall be deemed to be a
new registration statement relating to
the securities offered therein, and the
offering of such securities at that time
shall be deemed to be the initial bona
fide offering thereof.

(3) To remove from registration by
means of a post-effective amendment
any of the securities being registered
which remain unsold at the termi-
nation of the offering.

(4) If the registrant is a foreign pri-
vate issuer, to file a post-effective
amendment to the registration state-
ment to include any financial state-
ments required by § 210.3–19 of this
chapter at the start of any delayed of-
fering or throughout a continuous of-

fering. Financial statements and infor-
mation otherwise required by Section
10(a)(3) of the Act need not be fur-
nished, provided that the registrant in-
cludes in the prospectus, by means of a
post-effective amendment, financial
statements required pursuant to this
paragraph (a)(4) and other information
necessary to ensure that all other in-
formation in the prospectus is at least
as current as the date of those finan-
cial statements. Notwithstanding the
foregoing, with respect to registration
statements on Form F–3 (§ 239.33 of this
chapter), a post-effective amendment
need not be filed to include financial
statements and information required
by Section 10(a)(3) of the Act or § 210.3–
19 of this chapter if such financial
statements and information are con-
tained in periodic reports filed with or
furnished to the Commission by the
registrant pursuant to section 13 or
section 15(d) of the Securities Ex-
change Act of 1934 that are incor-
porated by reference in the Form F–3.

(b) Filings incorporating subsequent Ex-
change Act documents by reference. In-
clude the following if the registration
statement incorporates by reference
any Exchange Act document filed sub-
sequent to the effective date of the reg-
istration statement:

The undersigned registrant hereby under-
takes that, for purposes of determining any
liability under the Securities Act of 1933,
each filing of the registrant’s annual report
pursuant to section 13(a) or section 15(d) of
the Securities Exchange Act of 1934 (and,
where applicable, each filing of an employee
benefit plan’s annual report pursuant to sec-
tion 15(d) of the Securities Exchange Act of
1934) that is incorporated by reference in the
registration statement shall be deemed to be
a new registration statement relating to the
securities offered therein, and the offering of
such securities at that time shall be deemed
to be the initial bona fide offering thereof.

(c) Warrants and rights offerings. In-
clude the following, with appropriate
modifications to suit the particular
case, if the securities to be registered
are to be offered to existing security
holders pursuant to warrants or rights
and any securities not taken by secu-
rity holders are to be reoffered to the
public:

The undersigned registrant hereby under-
takes to supplement the prospectus, after
the expiration of the subscription period, to
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set forth the results of the subscription offer,
the transactions by the underwriters during
the subscription period, the amount of
unsubscribed securities to be purchased by
the underwriters, and the terms of any sub-
sequent reoffering thereof. If any public of-
fering by the underwriters is to be made on
terms differing from those set forth on the
cover page of the prospectus, a post-effective
amendment will be filed to set forth the
terms of such offering.

(d) Competitive bids. Include the fol-
lowing, with appropriate modifications
to suit the particular case, if the secu-
rities to be registered are to be offered
at competitive bidding:

The undersigned registrant hereby under-
takes (1) to use its best efforts to distribute
prior to the opening of bids, to prospective
bidders, underwriters, and dealers, a reason-
able number of copies of a prospectus which
at that time meets the requirements of sec-
tion 10(a) of the Act, and relating to the se-
curities offered at competitive bidding, as
contained in the registration statement, to-
gether with any supplements thereto, and (2)
to file an amendment to the registration
statement reflecting the results of bidding,
the terms of the reoffering and related mat-
ters to the extent required by the applicable
form, not later than the first use, authorized
by the issuer after the opening of bids, of a
prospectus relating to the securities offered
at competitive bidding, unless no further
public offering of such securities by the
issuer and no reoffering of such securities by
the purchasers is proposed to be made.

(e) Incorporated annual and quarterly
reports. Include the following if the reg-
istration statement specifically incor-
porates by reference (other than by in-
direct incorporation by reference
through a Form 10–K and Form 10–KSB
(§ 249.310 of this chapter) report) in the
prospectus all or any part of the an-
nual report to security holders meeting
the requirements of Rule 14a–3 or Rule
14c–3 under the Exchange Act)
§§ 240.14a–3 and 240.14c–3 of this chap-
ter):

The undersigned registrant hereby under-
takes to deliver or cause to be delivered with
the prospectus, to each person to whom the
prospectus is sent or given, the latest annual
report to security holders that is incor-
porated by reference in the prospectus and
furnished pursuant to and meeting the re-
quirements of Rule 14a–3 or Rule 14c–3 under
the Securities Exchange Act of 1934; and,
where interim financial information required
to be presented by Article 3 of Regulation S–

X are not set forth in the prospectus, to de-
liver, or cause to be delivered to each person
to whom the prospectus is sent or given, the
latest quarterly report that is specifically
incorporated by reference in the prospectus
to provide such interim financial informa-
tion.

(f) Equity offerings of nonreporting reg-
istrants. Include the following if equity
securities of a registrant that prior to
the offering had no obligation to file
reports with the Commission pursuant
to section 13(a) or 15(d) of the Exchange
Act are being registered for sale in an
underwritten offering:

The undersigned registrant hereby under-
takes to provide to the underwriter at the
closing specified in the underwriting agree-
ments certificates in such denominations
and registered in such names as required by
the underwriter to permit prompt delivery to
each purchaser.

(g) Registration on Form S–4 or F–4 of
securities offered for resale. Include the
following if the securities are being
registered on Form S–4 or F–4 (§ 239.25,
or 34 of this chapter) in connection
with a transaction specified in para-
graph (a) of Rule 145 (§ 230.145 of this
chapter).

(1) The undersigned registrant hereby
undertakes as follows: That prior to
any public reoffering of the securities
registered hereunder through use of a
prospectus which is a part of this reg-
istration statement, by any person or
party who is deemed to be an under-
writer within the meaning of Rule
145(c), the issuer undertakes that such
reoffering prospectus will contain the
information called for by the applica-
ble registration form with respect to
reofferings by persons who may be
deemed underwriters, in addition to
the information called for by the other
Items of the applicable form.

(2) The registrant undertakes that
every prospectus (i) that is filed pursu-
ant to paragraph (h)(1) immediately
preceding, or (ii) that purports to meet
the requirements of section 10(a)(3) of
the Act and is used in connection with
an offering of securities subject to Rule
415 (§ 230.415 of this chapter), will be
filed as a part of an amendment to the
registration statement and will not be

VerDate 14<MAY>98 08:02 May 28, 1998 Jkt 179056 PO 00000 Frm 00407 Fmt 8010 Sfmt 8010 Y:\SGML\179056T.XXX 179056t



412

17 CFR Ch. II (4–1–98 Edition)§ 229.601

used until such amendment is effec-
tive, and that, for purposes of deter-
mining any liability under the Securi-
ties Act of 1933, each such post-effec-
tive amendment shall be deemed to be
a new registration statement relating
to the securities offered therein, and
the offering of such securities at that
time shall be deemed to be the initial
bona fide offering thereof.

(h) Request for acceleration of effective
date or filing of registration statement on
Form S–8. Include the following if accel-
eration is requested of the effective
date of the registration statement pur-
suant to Rule 461 under the Securities
Act (§ 230.461 of this chapter), or if the
registration statement is filed on Form
S–8, and:

(1) Any provision or arrangement ex-
ists whereby the registrant may indem-
nify a director, officer or controlling
person of the registrant against liabil-
ities arising under the Securities Act,
or

(2) The underwriting agreement con-
tains a provision whereby the reg-
istrant indemnifies the underwriter or
controlling persons of the underwriter
against such liabilities and a director,
officer or controlling person of the reg-
istrant is such an underwriter or con-
trolling person thereof or a member of
any firm which is such an underwriter,
and

(3) The benefits of such indemnifica-
tion are not waived by such persons:

Insofar as indemnification for liabilities
arising under the Securities Act of 1933 may
be permitted to directors, officers and con-
trolling persons of the registrant pursuant to
the foregoing provisions, or otherwise, the
registrant has been advised that in the opin-
ion of the Securities and Exchange Commis-
sion such indemnification is against public
policy as expressed in the Act and is, there-
fore, unenforceable. In the event that a
claim for indemnification against such li-
abilities (other than the payment by the reg-
istrant of expenses incurred or paid by a di-
rector, officer or controlling person of the
registrant in the successful defense of any
action, suit or proceeding) is asserted by
such director, officer or controlling person in
connection with the securities being reg-
istered, the registrant will, unless in the
opinion of its counsel the matter has been
settled by controlling precedent, submit to a
court of appropriate jurisdiction the ques-
tion whether such indemnification by it is
against public policy as expressed in the Act

and will be governed by the final adjudica-
tion of such issue.

(i) Include the following in a reg-
istration statement permitted by Rule
430A under the Securities Act of 1933
(§ 230.430A of this chapter):

The undersigned registrant hereby under-
takes that:

(1) For purposes of determining any liabil-
ity under the Securities Act of 1933, the in-
formation omitted from the form of prospec-
tus filed as part of this registration state-
ment in reliance upon Rule 430A and con-
tained in a form of prospectus filed by the
registrant pursuant to Rule 424(b) (1) or (4) or
497(h) under the Securities Act shall be
deemed to be part of this registration state-
ment as of the time it was declared effective.

(2) For the purpose of determining any li-
ability under the Securities Act of 1933, each
post-effective amendment that contains a
form of prospectus shall be deemed to be a
new registration statement relating to the
securities offered therein, and the offering of
such securities at that time shall be deemed
to be the initial bona fide offering thereof.

(j) Qualification of trust indentures
under the Trust Indenture Act of 1939 for
delayed offerings. Include the following
if the registrant intends to rely on sec-
tion 305(b)(2) of the Trust Indenture
Act of 1939 for determining the eligi-
bility of the trustee under indentures
for securities to be issued, offered, or
sold on a delayed basis by or on behalf
of the registrant:

The undersigned registrant hereby under-
takes to file an application for the purpose of
determining the eligibility of the trustee to
act under subsection (a) of section 310 of the
Trust Indenture Act (‘‘Act’’) in accordance
with the rules and regulations prescribed by
the Commission under section 305(b)(2) of the
Act.

[47 FR 11401, Mar. 16, 1982, as amended at 47
FR 39803, Sept. 10, 1982; 47 FR 54769, Dec. 6,
1982; 50 FR 18999, May 6, 1985; 52 FR 21260,
June 5, 1987; 52 FR 21939, June 10, 1987; 52 FR
30145, Aug. 13, 1987; 55 FR 23922, June 13, 1990;
56 FR 22319, May 15, 1991; 58 FR 60306, Nov. 15,
1993; 59 FR 21649, Apr. 26, 1994; 60 FR 26615,
May 17, 1995]

Subpart 229.600—Exhibits

§ 229.601 (Item 601) Exhibits.

(a) Exhibits and index required. (1)
Subject to Rule 411(c) (§ 230.411(c) of
this chapter) under the Securities Act
and Rule 12b–32 (§ 240.12b–32 of this

VerDate 14<MAY>98 08:02 May 28, 1998 Jkt 179056 PO 00000 Frm 00408 Fmt 8010 Sfmt 8010 Y:\SGML\179056T.XXX 179056t



413

Securities and Exchange Commission § 229.601

chapter) under the Exchange Act re-
garding incorporation of exhibits by
reference, the exhibits required in the
exhibit table shall be filed as indicated,
as part of the registration statement or
report. Financial Data Schedules re-
quired by paragraph (b)(27) of this Item
shall be submitted pursuant to the pro-
visions of paragraph (c) of this Item.
Notwithstanding the provisions of
paragraphs (b)(27) and (c) of this Item,
registered investment companies and
business development companies filing
on forms available solely to invest-
ment companies shall be subject to the
provisions of rule 483 under the Securi-
ties Act of 1933 (§ 230.483 of this chap-
ter), and any provision or instruction
therein shall be controlling with re-
spect to registered investment compa-
nies and business development compa-
nies unless otherwise specifically pro-
vided in rules or instructions pertain-
ing to the submission of a specific
form.

(2) Each registration statement or re-
port shall contain an exhibit index,
which shall precede immediately the
exhibits filed with such registration
statement. For convenient reference,
each exhibit shall be listed in the ex-
hibit index according to the number as-
signed to it in the exhibit table. The
exhibit index shall indicate, by hand-
written, typed, printed, or other legible
form of notation in the manually
signed original registration statement
or report, the page number in the se-
quential numbering system where such
exhibit can be found. Where exhibits
are incorporated by reference, this fact
shall be noted in the exhibit index re-
ferred to in the preceding sentence.
Further, the first page of the manually
signed registration statement shall list
the page in the filing where the exhibit
index is located. For a description of
each of the exhibits included in the ex-
hibit table, see paragraph (b) of this
section.

(3) This Item applies only to the
forms specified in the exhibit table.
With regard to forms not listed in that
table, reference shall be made to the
appropriate form for the specific ex-
hibit filing requirements applicable
thereto.

(4) If a material contract or plan of
acquisition, reorganization, arrange-

ment, liquidation or succession is exe-
cuted or becomes effective during the
reporting period reflected by a Form
10–Q and Form 10–QSB or Form 10–K
and Form 10–KSB, it shall be filed as
an exhibit to the Form 10–Q and Form
10–QSB or Form 10–K and Form 10–KSB
filed for the corresponding period. Any
amendment or modification to a pre-
viously filed exhibit to a Form 10 and
Form 10–SB, 10–K or 10–Q document
shall be filed as an exhibit to a Form
10–Q and Form 10–QSB or Form 10–K
and Form 10–KSB. Such amendment or
modification need not be filed where
such previously filed exhibit would not
be currently required.

Instructions to Item 601: 1. If an exhibit to a
registration statement (other than an opin-
ion or consent), filed in preliminary form,
has been changed only (A) to insert informa-
tion as to interest, dividend or conversion
rates, redemption or conversion prices, pur-
chase or offering prices, underwriters’ or
dealers’ commissions, names, addresses or
participation of underwriters or similar mat-
ters, which information appears elsewhere in
an amendment to the registration statement
or a prospectus filed pursuant to Rule 424(b)
under the Securities Act (§ 230.424(b) of this
chapter), or (B) to correct typographical er-
rors, insert signatures or make other similar
immaterial changes, then, notwithstanding
any contrary requirement of any rule or
form, the registrant need not refile such ex-
hibit as so amended. Any such incomplete
exhibit may not, however, be incorporated
by reference in any subsequent filing under
any Act administered by the Commission.

2. In any case where two or more inden-
tures, contracts, franchises, or other docu-
ments required to be filed as exhibits are
substantially identical in all material re-
spects except as to the parties thereto, the
dates of execution, or other details, the reg-
istrant need file a copy of only one of such
documents, with a schedule identifying the
other documents omitted and setting forth
the material details in which such docu-
ments differ from the document a copy of
which is filed. The Commission may at any
time in its discretion require filing of copies
of any documents so omitted.

3. Only copies, rather than originals, need
be filed of each exhibit required except as
otherwise specifically noted.

4. Electronic filings. Whenever an exhibit is
filed in paper pursuant to a hardship exemp-
tion (§§ 232.201 and 232.202 of this chapter),
the letter ‘‘P’’ (paper) shall be placed next to
the exhibit in the list of exhibits required by
Item 601(a)(2) of this Rule. Whenever an elec-
tronic confirming copy of an exhibit is filed
pursuant to a hardship exemption (§ 232.201
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or § 232.202(d) of this chapter), the exhibit
index should specify where the confirming
electronic copy can be located; in addition,
the designation ‘‘CE’’ (confirming electronic)
should be placed next to the listed exhibit in
the exhibit index.

EXHIBIT TABLE

Instructions to the Exhibit Table

1. The exhibit table indicates those docu-
ments that must be filed as exhibits to the
respective forms listed.

2. The ‘‘X’’ designation indicates the docu-
ments which are required to be filed with
each form even if filed previously with an-
other document, Provided, However, that such
previously filed documents may be incor-
porated by reference to satisfy the filing re-
quirements.

3. The number used in the far left column
of the table refers to the appropriate sub-
section in paragraph (b) where a description
of the exhibit can be found. Whenever nec-
essary, alphabetical or numerical subparts
may be used.
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(b) Description of exhibits. Set forth
below is a description of each docu-
ment listed in the exhibit tables.

(1) Underwriting agreement. Each un-
derwriting contract or agreement with
a principal underwriter pursuant to

which the securities being registered
are to be distributed; if the terms of
such documents have not been deter-
mined, the proposed forms thereof.
Such agreement may be filed as an ex-
hibit to a report on Form 8–K (§ 249.308
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of this chapter) which is incorporated
by reference into a registration state-
ment subsequent to its effectiveness.

(2) Plan of acquisition, reorganization,
arrangement, liquidation or succession.
Any material plan of acquisition, dis-
position, reorganization, readjustment,
succession, liquidation or arrangement
and any amendments thereto described
in the statement or report. Schedules
(or similar attachments) to these ex-
hibits shall not be filed unless such
schedules contain information which is
material to an investment decision and
which is not otherwise disclosed in the
agreement or the disclosure document.
The plan filed shall contain a list brief-
ly identifying the contents of all omit-
ted schedules, together with an agree-
ment to furnish supplementally a copy
of any omitted schedule to the Com-
mission upon request.

(3)(i) Articles of incorporation. The ar-
ticles of incorporation of the registrant
or instruments corresponding thereto
as currently in effect and any amend-
ments thereto. Whenever amendments
to articles of incorporation are filed, a
complete copy of the articles as
amended shall be filed. Where it is im-
practicable for the registrant to file a
charter amendment authorizing new
securities with the appropriate state
authority prior to the effective date of
the registration statement registering
such securities, the registrant may file
as an exhibit to the registration state-
ment the form of amendment to be
filed with the state authority; and in
such a case, if material changes are
made after the copy is filed, the reg-
istrant must also file the changed
copy.

(ii) By-laws. The by-laws of the reg-
istrant or instruments corresponding
thereto as currently in effect and any
amendments thereto. Whenever amend-
ments to the by-laws are filed, a com-
plete copy of the by-laws as amended
shall be filed.

(4) Instruments defining the rights of se-
curity holders, including identures. (i) All
instruments defining the rights of
holders of the equity or debt securities
being registered including, where appli-
cable, the relevant portion of the arti-
cles of incorporation or by-laws of the
registrant.

(ii) Except as set forth in paragraph
(b)(4)(iii) of this section for filings on
Forms S–1, S–4, S–11, S–14 and F–4
under the Securities Act (§§ 239.1, and
25, 18, 23 and 34 of this chapter) and
Forms 10 and Form 10–SB and 10–K and
Form 10–KSB (§§ 249.210 and 310 of this
chapter) under the Exchange Act all in-
struments defining the rights of hold-
ers of long-term debt of the registrant
and its consolidated subsidiaries and
for any of its unconsolidated subsidi-
aries for which financial statements
are required to be filed.

(iii) Where the instrument defines
the rights of holders of long-term debt
of the registrant and its consolidated
subsidiaries and for any of its uncon-
solidated subsidiaries for which finan-
cial statements are required to be filed,
there need not be filed:

(A) Any instrument with respect to
long-term debt not being registered if
the total amount of securities author-
ized thereunder does not exceed 10 per-
cent of the total assets of the reg-
istrant and its subsidiaries on a con-
solidated basis and if there is filed an
agreement to furnish a copy of such
agreement to the Commission upon re-
quest;

(B) Any instrument with respect to
any class of securities if appropriate
steps to assure the redemption or re-
tirement of such class will be taken
prior to or upon delivery by the reg-
istrant of the securities being reg-
istered; or

(C) Copies of instruments evidencing
scrip certificates for fractions of
shares.

(iv) If any of the securities being reg-
istered are, or will be, issued under an
indenture to be qualified under the
Trust Indenture Act, the copy of such
indenture which is filed as an exhibit
shall include or be accompanied by:

(A) A reasonably itemized and in-
formative table of contents; and

(B) A cross-reference sheet showing
the location in the indenture of the
provisions inserted pursuant to sec-
tions 310 through 318(a) inclusive of the
Trust Indenture Act of 1939.

(v) With respect to Forms 8–K and 10–
Q and 10–QSB under the Exchange Act
which are filed and which disclose, in
the text of the Form 10–Q and Form 10–
QSB, the interim financial statements,
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or the footnotes thereto the creation of
a new class of securities or indebted-
ness or the modification of existing
rights of security holders, file all in-
struments defining the rights of hold-
ers of these securities or indebtedness.
However, there need not be filed any
instrument with respect to long-term
debt not being registered which meets
the exclusion set forth above in para-
graph (b)(4)(iii)(A).

Instruction 1 to paragraph (b)(4): There need
not be filed any instrument which defines
the rights of participants (not as security
holders) pursuant to an employee benefit
plan.

Instruction 2 to paragraph (b)(4) (for elec-
tronic filings): If the instrument defining the
rights of security holders is in the form of a
certificate, the text appearing on the certifi-
cate shall be reproduced in an electronic fil-
ing together with a description of any other
graphic and image material appearing on the
certificate, as provided in Rule 304 of Regula-
tion S–T (§ 232.304 of this chapter).

(5) Opinion re legality. (i) An opinion
of counsel as to the legality of the se-
curities being registered, indicating
whether they will, when sold, be le-
gally issued, fully paid and non-assess-
able, and, if debt securities, whether
they will be binding obligations of the
registrant.

(ii) If the securities being registered
are issued under a plan and the plan is
subject to the requirements of ERISA
furnish either:

(A) An opinion of counsel which con-
firms compliance of the provisions of
the written documents constituting
the plan with the requirements of
ERISA pertaining to such provisions;
or

(B) A copy of the Internal Revenue
Service determination letter that the
plan is qualified under section 401 of
the Internal Revenue Code; or

(iii) If the securities being registered
are issued under a plan which is subject
to the requirements of ERISA and the
plan has been amended subsequent to
the filing of paragraph (b)(5)(ii) (A) or
(B) above, furnish either:

(A) An opinion of counsel which con-
firms compliance of the amended provi-
sions of the plan with the requirements
of ERISA pertaining to such provi-
sions; or

(B) A copy of the Internal Revenue
Service determination letter that the

amended plan is qualified under section
401 of the Internal Revenue Code.

NOTE: Attention is directed to Item 8 of
Form S–8 for exemptions to this exhibit re-
quirement applicable to that Form.

(6)–(7) [Reserved]
(8) Opinion re tax matters. For filings

on Form S–11 under the Securities Act
(§ 239.18) or those to which Securities
Act Industry Guide 5 applies, an opin-
ion of counsel or of an independent
public or certified public accountant
or, in lieu thereof, a revenue ruling
from the Internal Revenue Service,
supporting the tax matters and con-
sequences to the shareholders as de-
scribed in the filing when such tax
matters are material to the trans-
action for which the registration state-
ment is being filed. This exhibit other-
wise need only be filed with the other
applicable registration forms where the
tax consequences are material to an in-
vestor and a representation as to tax
consequences is set forth in the filing.
If a tax opinion is set forth in full in
the filing, an indication that such is
the case may be made in lieu of filing
the otherwise required exhibit. Such
tax opinions may be conditioned or
may be qualified, so long as such condi-
tions and qualifications are adequately
described in the filing.

(9) Voting trust agreement. Any voting
trust agreements and amendments
thereto.

(10) Material contracts. (i) Every con-
tract not made in the ordinary course
of business which is material to the
registrant and is to be performed in
whole or in part at or after the filing of
the registration statement or report or
was entered into not more than two
years before such filing. Only contracts
need be filed as to which the registrant
or subsidiary of the registrant is a
party or has succeeded to a party by
assumption or assignment or in which
the registrant or such subsidiary has a
beneficial interest.

(ii) If the contract is such as ordi-
narily accompanies the kind of busi-
ness conducted by the registrant and
its subsidiaries, it will be deemed to
have been made in the ordinary course
of business and need not be filed unless
it falls within one or more of the fol-
lowing categories, in which case it
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shall be filed except where immaterial
in amount or significance:

(A) Any contract to which directors,
officers, promoters, voting trustees, se-
curity holders named in the registra-
tion statement or report, or under-
writers are parties other than con-
tracts involving only the purchase or
sale of current assets having a deter-
minable market price, at such market
price;

(B) Any contract upon which the reg-
istrant’s business is substantially de-
pendent, as in the case of continuing
contracts to sell the major part of reg-
istrant’s products or services or to pur-
chase the major part of registrant’s re-
quirements of goods, services or raw
materials or any franchise or license or
other agreement to use a patent, for-
mula, trade secret, process or trade
name upon which registrant’s business
depends to a material extent;

(C) Any contract calling for the ac-
quisition or sale of any property, plant
or equipment for a consideration ex-
ceeding 15 percent of such fixed assets
of the registrant on a consolidated
basis; or

(D) Any material lease under which a
part of the property described in the
registration statement or report is held
by the registrant.

(iii)(A) Any management contract or
any compensatory plan, contract or ar-
rangement, including but not limited
to plans relating to options, warrants
or rights, pension, retirement or de-
ferred compensation or bonus, incen-
tive or profit sharing (or if not set
forth in any formal document, a writ-
ten description thereof) in which any
director or any of the named executive
officers of the registrant, as defined by
Item 402(a)(3) (§ 229.402(a)(3)), partici-
pates shall be deemed material and
shall be filed; and any other manage-
ment contract or any other compen-
satory plan, contract, or arrangement
in which any other executive officer of
the registrant participates shall be
filed unless immaterial in amount or
significance.

(B) Notwithstanding paragraph
(b)(10)(iii)(A) above, the following man-
agement contracts or compensatory
plans, contracts or arrangements need
not be filed:

(1) Ordinary purchase and sales agen-
cy agreements.

(2) Agreements with managers of
stores in a chain organization or simi-
lar organization.

(3) Contracts providing for labor or
salesmen’s bonuses or payments to a
class of security holders, as such.

(4) Any compensatory plan, contract
or arrangement which pursuant to its
terms is available to employees, offi-
cers or directors generally and which
in operation provides for the same
method of allocation of benefits be-
tween management and nonmanage-
ment participants.

(5) Any compensatory plan, contract
or arrangement if the registrant is a
foreign private issuer that furnishes
compensatory information on an aggre-
gate basis as permitted by General In-
struction 1 to Item 402 (§ 229.402) or by
Item 11 of Form 20–F.

(6) Any compensatory plan, contract,
or arrangement if the registrant is a
wholly owned subsidiary of a company
that has a class of securities registered
pursuant to section 12 or files reports
pursuant to section 15(d) of the Ex-
change Act and is filing a report on
Form 10–K and Form 10–KSB or reg-
istering debt instruments or preferred
stock which are not voting securities
on Form S–2.

Instruction 1 to paragraph (b)(10): With the
exception of management contracts, in order
to comply with paragraph (iii) above, reg-
istrants need only file copies of the various
compensatory plans and need not file each
individual director’s or executive officer’s
personal agreement under the plans unless
there are particular provisions in such per-
sonal agreements whose disclosure in an ex-
hibit is necessary to an investor’s under-
standing of that individual’s compensation
under the plan.

Instruction 2 to paragraph (b)(10): If a mate-
rial contract is executed or becomes effec-
tive during the reporting period reflected by
a Form 10–Q or Form 10–K, it shall be filed as
an exhibit to the Form 10–Q or Form 10–K
filed for the corresponding period. See para-
graph (a)(4) of this Item. With respect to
quarterly reports on Form 10–Q, only those
contracts executed or becoming effective
during the most recent period reflected in
the report shall be filed.

(11) Statement re computation of per
share earnings. A statement setting
forth in reasonable detail the computa-
tion of per share earnings, unless the
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computation can be clearly determined
from the material contained in the reg-
istration statement or report. The in-
formation with respect to the computa-
tion of per share earnings on both pri-
mary and fully diluted basis, presented
by exhibit or otherwise, must be fur-
nished even though the amounts of per
share earnings on the fully diluted
bases are not required to be presented
in the income statement under the pro-
visions of Accounting Principles Board
Opinion No. 15. That Opinion provides
that any reduction of less than 3% need
not be considered as dilution (see foot-
note to paragraph 14 of the Opinion)
and that a computation on the fully di-
luted basis which results in improve-
ment of earnings per share not be
taken into account (see paragraph 40 of
the Opinion).

(12) Statements re computation of ratios.
A statement setting forth in reason-
able detail the computation of any
ratio of earnings to fixed charges, any
ratio of earnings to combined fixed
charges and preferred stock dividends
or any other ratios which appear in the
registration statement or report. See
Item 503(d) of Regulation S–K
(§ 229.503(d)).

(13) Annual report to security holders,
Form 10–Q and Form 10–QSB or quarterly
report to security holders. (i) The reg-
istrant’s annual report to security
holders for its last fiscal year, its Form
10–Q and Form 10–QSB (if specifically
incorporated by reference in the pro-
spectus) or its quarterly report to secu-
rity holders, if all or a portion thereof
is incorporated by reference in the fil-
ing. Such report, except for those por-
tions thereof which are expressly incor-
porated by reference in the filing, is to
be furnished for the information of the
Commission and is not to be deemed
‘‘filed’’ as part of the filing. If the fi-
nancial statements in the report have
been incorporated by reference in the
filing, the accountant’s certificate
shall be manually signed in one copy.
See Rule 411(b) (§ 230.411(b) of this chap-
ter).

(ii) Electronic filings. If all, or any
portion, of the annual or quarterly re-
port to security holders is incorporated
by reference into any electronic filing,
all, or such portion of the annual or
quarterly report to security holders so

incorporated, shall be filed in elec-
tronic format as an exhibit to the fil-
ing.

(14) [Reserved]
(15) Letter re unaudited interim finan-

cial information. A letter, where appli-
cable, from the independent account-
ant which acknowledges awareness of
the use in a registration statement of a
report on unaudited interim financial
information which pursuant to Rule
436(c) under the Securities Act
(§ 230.436(c) of this chapter) is not con-
sidered a part of a registration state-
ment prepared or certified by an ac-
countant or a report prepared or cer-
tified by an accountant within the
meaning of sections 7 and 11 of that
Act. Such letter may be filed with the
registration statement, an amendment
thereto, or a report on Form 10–Q and
Form 10–QSB which is incorporated by
reference into the registration state-
ment.

(16) Letter re change in certifying ac-
countant. A letter from the registrant’s
former independent accountant regard-
ing its concurrence or disagreement
with the statements made by the reg-
istrant in the current report concern-
ing the resignation or dismissal as the
registrant’s principal accountant.

(17) Letter re director resignation. Any
letter from a former director which
sets forth a description of a disagree-
ment with the registrant that led to
the director’s resignation or refusal to
stand for re-election and which re-
quests that the matter be disclosed.

(18) Letter re change in accounting
principles. Unless previously filed, a let-
ter from the registrant’s independent
accountant indicating whether any
change in accounting principles or
practices followed by the registrant, or
any change in the method of applying
any such accounting principles or prac-
tices, which affected the financial
statements being filed with the Com-
mission in the report or which is rea-
sonably certain to affect the financial
statements of future fiscal years is to
an alternative principle which in his
judgment is preferable under the cir-
cumstances. No such letter need be
filed when such change is made in re-
sponse to a standard adopted by the Fi-
nancial Accounting Standards Board
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that creates a new accounting prin-
ciple, that expresses a preference for an
accounting principle, or that rejects a
specific accounting principle.

(19) Report furnished to security hold-
ers. If the registrant makes available to
its stockholders or otherwise publishes,
within the period prescribed for filing
the report, a document or statement
containing information meeting some
or all of the requirements of Part I of
Form 10–Q and Form 10–QSB, the infor-
mation called for may be incorporated
by reference to such published docu-
ment or statement provided copies
thereof are included as an exhibit to
the registration statement or to Part I
of the Form 10–Q and Form 10–QSB re-
port.

(20) Other documents or statements to
security holders. If the registrant makes
available to its stockholders or other-
wise publishes, within the period pre-
scribed for filing the report, a docu-
ment or statement containing informa-
tion meeting some or all of the require-
ments of this form the information
called for may be incorporated by ref-
erence to such published document or
statement provided copies thereof are
filed as an exhibit to the report on this
form.

(21) Subsidiaries of the registrant. (i)
List all subsidiaries of the registrant,
the state or other jurisdiction of incor-
poration or organization of each, and
the names under which such subsidi-
aries do business. This list may be in-
corporated by reference from a docu-
ment which includes a complete and
accurate list.

(ii) The names of particular subsidi-
aries may be omitted if the unnamed
subsidiaries, considered in the aggre-
gate as a single subsidiary, would not
constitute a significant subsidiary as
of the end of the year covered by this
report. (See the definition of ‘‘signifi-
cant subsidiary’’ in Rule 1–02(w) (17
CFR 210.1–02(w)) of Regulation S–X.)
The names of consolidated wholly-
owned multiple subsidiaries carrying
on the same line of business, such as
chain stores or small loan companies,
may be omitted, provided the name of
the immediate parent, the line of busi-
ness, the number of omitted subsidi-
aries operating in the United States
and the number operating in foreign

countries are given. This instruction
shall not apply, however, to banks, in-
surance companies, savings and loan
associations or to any subsidiary sub-
ject to regulation by another Federal
agency.

(22) Published report regarding matters
submitted to vote of security holders. Pub-
lished reports containing all of the in-
formation called for by Item 4 of Part
II of Form 10–Q and Form 10–QSB or
Item 4 of Part I of Form 10–K and Form
10–KSB which is referred to therein in
lieu of providing disclosure in Form 10–
Q and Form 10–QSB or 10–K and Form
10–KSB, which are required to be filed
as exhibits by Rule 12b–23(a)(3) under
the Exchange Act (§ 240.12b–23(a)(3) of
this chapter).

(23) Consents of experts and counsel—
(i) Securities Act filings. All written con-
sents required to be filed shall be dated
and manually signed. Where the con-
sent of an expert or counsel is con-
tained in his report or opinion or else-
where in the registration statement or
document filed therewith, a reference
shall be made in the index to the re-
port, the part of the registration state-
ment or document or opinion, contain-
ing the consent.

(ii) Exchange Act reports. Where the
filing of a written consent is required
with respect to material incorporated
by reference in a previously filed reg-
istration statement under the Securi-
ties Act, such consent may be filed as
exhibit to the material incorporated by
reference. Such consents shall be dated
and manually signed.

(24) Power of attorney. If any name is
signed to the registration statement or
report pursuant to a power of attorney,
manually signed copies of such power
of attorney shall be filed. Where the
power of attorney is contained else-
where in the registration statement or
documents filed therewith a reference
shall be made in the index to the part
of the registration statement or docu-
ment containing such power of attor-
ney. In addition, if the name of any of-
ficer signing on behalf of the registrant
is signed pursuant to a power of attor-
ney, certified copies of a resolution of
the registrant’s board of directors au-
thorizing such signature shall also be
filed. A power of attorney that is filed
with the Commission shall relate to a
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specific filing or an amendment there-
to, provided, however, that a power of
attorney relating to a registration
statement under the Securities Act or
an amendment thereto also may relate
to any registration statement for the
same offering that is to be effective
upon filing pursuant to Rule 462(b)
under the Securities Act (§ 230.462(b) of
this chapter). A power of attorney that
confers general authority shall not be
filed with the Commission.

(25) Statement of eligibility of trustee.
(i) A statement of eligibility and quali-
fication of each person designated to
act as trustee under an indenture to be
qualified under the Trust Indenture
Act of 1939. Such statement of eligi-
bility shall be bound separately from
the other exhibits.

(ii) Electronic filings. The requirement
to bind separately the statement of eli-
gibility and qualification of each per-
son designated to act as a trustee
under the Trust Indenture Act of 1939
from other exhibits shall not apply to
statements submitted in electronic for-
mat. Rather, such statements must be
submitted as exhibits in the same elec-
tronic submission as the registration
statement to which they relate, or in
an amendment thereto, except that
electronic filers that rely on Trust In-
denture Act Section 305(b)(2) for deter-
mining the eligibility of the trustee
under indentures for securities to be
issued, offered or sold on a delayed
basis by or on behalf of the registrant
shall file such statements separately in
the manner prescribed by § 260.5b–1
through § 260.5b–3 of this chapter and
by the EDGAR Filer Manual.

(26) Invitations for competitive bids. If
the registration statement covers secu-
rities to be offered at competitive bid-
ding, any form of communication
which is an invitation for competitive
bid which will be sent or given to any
person shall be filed.

(27) Financial data schedule. The Fi-
nancial Data Schedule shall be filed
only by electronic filers. Applicable re-
quirements are set forth in paragraph
(c) of this Item.

(28) through (98) [Reserved]
(99) Additional exhibits. (i) Any addi-

tional exhibits which the registrant
may wish to file shall be so marked as

to indicate clearly the subject matters
to which they refer.

(ii) Any document (except for an ex-
hibit) or part thereof which is incor-
porated by reference in the filing and is
not otherwise required to be filed by
this Item or is not a Commission filed
document incorporated by reference in
a Securities Act registration state-
ment.

(iii) If pursuant to Section 11(a) of
the Securities Act (15 U.S.C. 77k(a)) an
issuer makes generally available to its
security holders an earnings statement
covering a period of at least 12 months
beginning after the effective date of
the registration statement, and if such
earnings statement is made available
by ‘‘other methods’’ than those speci-
fied in paragraphs (a) or (b) of § 230.158
of this chapter, it must be filed as an
exhibit to the Form 10–Q or the Form
10–K, as appropriate, covering the pe-
riod in which the earnings statement
was released.

(c) Financial data schedule—(1) Gen-
eral. (i) A Financial Data Schedule
shall be submitted only by an elec-
tronic filer that is not a foreign private
issuer or a foreign government. The
schedule shall be submitted in the elec-
tronic format prescribed by the
EDGAR Filer Manual, and shall set
forth the financial information speci-
fied in the applicable table in the Ap-
pendices to this item.

(ii) Any electronic filing that in-
cludes financial statements of the reg-
istrant for a recent fiscal year or in-
terim year to date period, or both, for
which financial statements have not
previously been filed, otherwise than
by incorporation by reference, shall in-
clude as an exhibit a Financial Data
Schedule containing financial informa-
tion for such fiscal year or interim
year to date periods, or both.

NOTE 1 TO PARAGRAPH (C)(1)(II): Financial
Data Schedules are not required in connec-
tion with registration statements on Form
S–8 (§ 239.16b of this chapter) or annual re-
ports on Form 11–K (§ 249.311 of this chapter),
for employee stock purchase, savings and
similar plans.

NOTE 2 TO PARAGRAPH (C)(1)(II): Issuers of
asset-backed securities (as that term is de-
fined in the general instructions to Form S–
3 [§ 239.13 of this chapter], except that they
need not be investment grade) that are not
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required to file financial statements with the
Commission in their Securities Act registra-
tion statements or their reports filed pursu-
ant to Sections 13(a) or 15(d) of the Exchange
Act are not required to submit a Financial
Data Schedule in connection with those fil-
ings.

(iii) The amounts reflected in the Fi-
nancial Data Schedule shall correspond
to or be calculable from amounts re-
flected in the registrant’s financial
statements or notes thereto.

(iv) The schedule shall be submitted
as an exhibit to the filing(s) to which it
relates, but shall not be deemed filed
for purposes of section 11 of the Securi-
ties Act (15 U.S.C. 77k), section 18 of
the Exchange Act (15 U.S.C. 78r), and
section 323 of the Trust Indenture Act
(15 U.S.C. 77www), or otherwise be sub-
ject to the liabilities of such sections,
nor shall it be deemed a part of any
registration statement to which it re-
lates. It shall, however, be subject to
all other liability and anti-fraud provi-
sions of the Acts. See Rule 402 of Regu-
lation S–T (§ 232.402 of this chapter).

(v) A Financial Data Schedule shall
be submitted only in electronic format.
Where a registrant submits a filing,
otherwise required to include a Finan-
cial Data Schedule, in paper pursuant
to a hardship exemption under Rule 201
or Rule 202(d) of Regulation S–T
(§ 232.201 or § 232.202(d) of this chapter,
respectively), the Financial Data
Schedule shall not be included with the
paper filing, but shall be included with
the required confirming electronic
copy.

(vi) A Financial Data Schedule re-
flecting pro forma financial information
shall not be filed.

NOTE 1 TO PARAGRAPH (C)(1): A registrant’s
failure to furnish a Financial Data Schedule
pursuant to this paragraph will not prevent
acceptance of the filing for which the sched-
ule is required. However, inasmuch as the
schedule may be used by the Commission
staff in its review of the filing, processing of
the filing may be delayed pending filing of
the schedule. Further, registrants that have
not filed a required Financial Data Schedule
will be ineligible to use Form S–2 (§ 239.12 of
this chapter), Form S–3 (§ 239.13 of this chap-
ter) and Form S–8 (§ 239.16b of this chapter).
See eligibility requirements of those forms.

NOTE 2 TO PARAGRAPH (C)(1): Paper copies of
the Financial Data Schedule are not required
to be furnished with the paper copy sent to
the Commission’s Operations Center in Alex-
andria, Virginia pursuant to Rule 901(d) of

Regulation S–T (§ 232.901(d) of this chapter),
or with the paper copies of filings required
by the Commission rules to be furnished to
the national securities exchange or national
securities association upon which the reg-
istrant’s securities are listed. Similarly, no
paper copy of a Financial Data Schedule is
required with filings made in paper pursuant
to a hardship exemption; however, any re-
quired electronic confirming copy of such fil-
ing should be accompanied by a Financial
Data Schedule, where appropriate pursuant
to paragraph (c)(1)(ii) of this section.

(2) Format and presentation of financial
data schedule. (i) At the option of the
registrant, the following legend may be
inserted at the beginning of any Finan-
cial Data Schedule submitted to the
Commission, in the manner prescribed
by the EDGAR Filer Manual:

THIS SCHEDULE CONTAINS SUMMARY
FINANCIAL INFORMATION EXTRACTED
FROM [Identify specific financial statements]
AND IS QUALIFIED IN ITS ENTIRETY BY
REFERENCE TO SUCH FINANCIAL STATE-
MENTS

(ii) Items set forth in a Financial
Data Schedule may be qualified by ref-
erencing a specific footnote to the Fi-
nancial Data Schedule or cross-ref-
erencing notes to the registrant’s fi-
nancial statements.

(iii) If any of the amounts reported in
a previously submitted Financial Data
Schedule are restated as a result of
pooling of interests, an accounting
principle change, a reorganization or
recapitalization, or correction of an
error or other reason, then a schedule,
as amended or restated, shall be sub-
mitted that sets forth the restated in-
formation for each affected period dur-
ing the latest three fiscal years and in-
terim periods of the latest two fiscal
years; except that restated or amended
information need not be furnished for
any period for which a Financial Data
Schedule was not previously required
to be furnished. The document shall
specify that the Financial Data Sched-
ule has been restated or amended. A
schedule that is filed to correct an
error in a previously filed Financial
Data Schedule shall be designated as
an ‘‘Amended Financial Data Sched-
ule.’’ A schedule that is filed as a re-
sult of a restatement that is not a cor-
rection of an error shall be designated
as a ‘‘Restated Financial Data Sched-
ule.’’
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NOTE TO PARAGRAPH (C)(2)(III): A registrant
is not required to restate prior Financial
Data Schedules for a recapitalization that is
in the form of a stock split or reverse stock
split, provided that the <EPS> tag for the
period in which the stock split occurs in-
cludes a footnote indicating that a stock
split has occurred and its effective date, and
that prior Financial Data Schedules have
not been restated for the recapitalization.

(iv) Except as otherwise provided in
the EDGAR Filer Manual, a response is
required for each item called for in the
schedule. If information required by
the applicable schedule is not included
in the underlying financial data be-
cause it is either immaterial or inap-
plicable to the registrant, the reg-
istrant shall use the value ‘‘0’’ (zero) in
response to that item.

(3) Contents of financial data schedule.
The schedule shall set forth the finan-
cial information specified below that is
applicable to the registrant. Schedules
based on Articles 5, 7 and 9 of Regula-
tion S–X include items that are to be
understood as the same information re-
quired by the Item in Regulation S–X.

(i) Article 5 registrants (commercial and
industrial companies). Registrants that
prepare financial statements in accord-
ance with Article 5 of Regulation S–X
(§ 210.5–01 through § 210.5–04 of this
chapter) shall prepare a Financial Data
Schedule that contains the Article 5
items listed in appendix A to this Item.

(ii) Article 7 registrants (insurance com-
panies). Registrants that prepare finan-
cial statements in accordance with Ar-
ticle 7 of Regulation S–X (§ 210.7–01
through § 210.7–05 of this chapter) shall
prepare a Financial Data Schedule that
contains the Article 7 financial state-
ment items and the industry guide
items (Securities Act Industry Guide 6
(§ 229.801(f) of this chapter) or Exchange
Act Industry Guide 4 (§ 229.802(d) of this
chapter) listed in appendix B to this
Item).

(iii) Article 9 registrants (bank holding
companies and savings and loan holding
companies). Registrants that prepare
their financial statements in accord-
ance with Article 9 of Regulation S–X
(§ 210.9–01 through § 210.9–07 of this
chapter) and savings and loan holding
companies shall prepare a Financial
Data Schedule that contains the Arti-
cle 9 financial statement items and Se-
curities Act Industry Guide 3

(§ 229.801(c) of this chapter) information
and Exchange Act Industry Guide 3
(§ 229.802(c) of this chapter) listed in ap-
pendix C to this Item.

(iv) Broker-dealer and broker-dealer
holding companies. Registrants that are
broker-dealers or broker-dealer holding
companies may prepare a Financial
Data Schedule that contains the items
listed in appendix D to this Item in lieu
of a Financial Data Schedule contain-
ing the items listed in appendix A to
this Item.

(v) Public utility companies and public
utility holding companies. Registrants
that are public utility companies or
public utility holding companies shall
prepare a Financial Data Schedule in
the form required by appendix E to this
item.

NOTE: Schedule UT (appendix E) contains
the same requirements found in Exhibit G of
Form U5S (§ 259.5s of this chapter).

(vi) Multi-industry registrants. A reg-
istrant that presents its primary finan-
cial statements in a manner in which
non-homogeneous lines of business are
grouped separately on the face of the
primary financial statements and that
does not present combined totals for
all lines of business may submit sepa-
rate Financial Data Schedules for each
line of business. Where a registrant
prepares more than one Financial Data
Schedule, a separate schedule of con-
solidated totals on Schedule CT (ap-
pendix F to this item) shall also be fur-
nished.

APPENDIX A TO ITEM 601(C) OF REGULA-
TION S–K; COMMERCIAL AND INDUS-
TRIAL COMPANIES—ARTICLE 5 OF
REGULATION S–X

Item number Item description

5–02(1) ................. Cash and cash items.
5–02(2) ................. Marketable securities.
5–02(3)(a)(1) ........ Notes and accounts receivable-

trade.
5–02(4) ................. Allowances for doubtful ac-

counts.
5–02(6) ................. Inventory.
5–02(9) ................. Total current assets.
5–02(13) ............... Property, plant and equipment.
5–02(14) ............... Accumulated depreciation.
5–02(18) ............... Total assets.
5–02(21) ............... Total current liabilities.
5–02(22) ............... Bonds, mortgages and similar

debt.
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Item number Item description

5–02(28) ............... Preferred stock-mandatory re-
demption.

5–02(29) ............... Preferred stock-no mandatory
redemption.

5–02(30) ............... Common stock.
5–02(31) ............... Other stockholders’ equity.
5–02(32) ............... Total liabilities and stockhold-

ers’ equity.
5–03(b)1(a) .......... Net sales of tangible products.
5–03(b)1 ............... Total revenues.
5–03(b)2(a) .......... Cost of tangible goods sold.
5–03(b)2 ............... Total costs and expenses appli-

cable to sales and revenues.
5–03(b)3 ............... Other costs and expenses.
5–03(b)5 ............... Provision for doubtful accounts

and notes.
5–03(b)(8) ............ Interest and amortization of

debt discount.
5–03(b)(10) .......... Income before taxes and other

items.
5–03(b)(11) .......... Income tax expense.
5–03(b)(14) .......... Income/loss continuing oper-

ations.
5–03(b)(15) .......... Discontinued operations.
5–03(b)(17) .......... Extraordinary items.
5–03(b)(18) .......... Cumulative effect-changes in

accounting principles.
5–03(b)(19) .......... Net income or loss.
5–03(b)(20) .......... Earnings per share—primary.
5–03(b)(20) .......... Earnings per share—fully di-

luted.

APPENDIX B TO ITEM 601(C) OF REGULA-
TION S–K; INSURANCE COMPANIES—
ARTICLE 7 OF REGULATION S–X

Item number Item description

7–03(1)(a) ............ Fixed maturities held for sale.
7–03(1)(a) ............ Fixed maturities held to matu-

rity—carrying value.
7–03(1)(a) ............ Fixed maturities held to matu-

rity—market value.
7–03(1)(b) ............ Investment in equity securities.
7–03(1)(c) ............. Mortgage loans on real estate.
7–03(1)(d) ............ Investment in real estate.
7–03(1)(h) ............ Total investments.
7–03(2) ................. Cash and cash equivalents.
7–03(6) ................. Reinsurance recoverable on

paid losses.
7–03(7) ................. Deferred policy acquisition

costs.
7–03(12) ............... Total assets.
7–03(13)(a)(1) ...... Policy liabilities—future bene-

fits, losses, claims.
7–03(13)(a)(2) ...... Policy liabilities—unearned pre-

miums.
7–03(13)(a)(3) ...... Policy liabilities—other claims

and benefits.
7–03(14) ............... Other policyholder funds.
7–03(16) ............... Notes payable, bonds, mort-

gages and similar debt.
7–03(21) ............... Preferred stocks—mandatory

redemption.

Item number Item description

7–03(22) ............... Preferred stock—not manda-
tory.

7–03(23) ............... Common stock.
7–03(24) ............... Other stockholders’ equity.
7–03(25) ............... Total liabilities and stockhold-

ers’ equity.
7–04(1) ................. Premiums.
7–04(2) ................. Net investment income.
7–04(3) ................. Realized investment gains and

losses.
7–04(4) ................. Other income.
7–04(5) ................. Benefits, claims, losses and

settlement expenses.
7–04(7)(a) ............ Underwriting acquisition and in-

surance expenses—amorti-
zation of deferred policy ac-
quisition costs.

7–04(7)(b) ............ Underwriting acquisition and in-
surance expense—other.

7–04(8) ................. Income or loss before income
taxes.

7–04(9) ................. Income tax expense.
7–04(12) ............... Income/loss continuing oper-

ations.
7–04(13) ............... Discontinued operations.
7–04(15) ............... Extraordinary items.
7–04(16) ............... Cumulative effect—changes in

accounting principles.
7–04(17) ............... Net income or loss.
7–04(18) ............... Earnings per share—primary.
7–04(18) ............... Earnings per share—fully di-

luted.

SECURITIES ACT INDUSTRY GUIDE 6 AND
EXCHANGE ACT INDUSTRY GUIDE 4

Guide number Item description

2.B(1)(a) ............... Reserves for unpaid claims—
beginning of year.

2.B(1)(b)(i) ............ Provision for insured events—
current year.

2.B(1)(b)(ii) ........... Provision for insured events—
prior years.

2.B(1)(c)(i) ............ Payments of claims—current
years.

2.B(1)(c)(ii) ........... Payments of claims—prior
years.

2.B(1)(e) ............... Reserves for unpaid claims—
end of year.

2.B(2)(d) ............... Deficiency/redundancy in re-
stated reserve.

APPENDIX C TO ITEM 601(C) OF REGULA-
TION S–K; BANK HOLDING COMPANIES
AND SAVINGS AND LOAN HOLDING
COMPANIES—ARTICLE 9 OF REGULA-
TION S–X

Item number Item description

9–03(1) ........... Cash and due from banks.
9–03(2) ........... Interest-bearing deposits.
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Item number Item description

9–03(3) ........... Federal funds sold—purchased se-
curities for resale.

9–03(4) ........... Trading account assets.
9–03(6) ........... Investment and mortgage backed

securities held for sale.
9–03(6) ........... Investment and mortgage backed

securities held to maturity—car-
rying value.

9–03(6) ........... Investment and mortgage backed
securities held to maturity—mar-
ket value.

9–03(7) ........... Loans.
9–03(7)(2) ...... Allowance for losses.
9–03(11) ......... Total assets.
9–03(12) ......... Deposits.
9–03(13) ......... Short-term borrowings.
9–03(15) ......... Other liabilities.
9–03(16) ......... Long-term debt.
9–03(19) ......... Preferred stock—mandatory re-

demption.
9–03(20) ......... Preferred stock—no mandatory re-

demption.
9–03(21) ......... Common stocks.
9–03(22) ......... Other stockholders’ equity.
9–03(23) ......... Total liabilities and stockholders’

equity.
9–04(1) ........... Interest and fees on loans.
9–04(2) ........... Interest and dividends on invest-

ments.
9–04(4) ........... Other interest income.
9–04(5) ........... Total interest income.
9–04(6) ........... Interest on deposits.
9–04(9) ........... Total interest expense.
9–04(10) ......... Net interest income.
9–04(11) ......... Provision for loan losses.
9–04(13)(h) .... Investment securities gains/losses.
9–04(14) ......... Other expenses.
9–04(15) ......... Income/loss before income tax.
9–04(17) ......... Income/loss before extraordinary

items.
9–04(18) ......... Extraordinary items, less tax.
9–04(19) ......... Cumulative change in accounting

principles.
9–04(20) ......... Net income or loss.
9–04(21) ......... Earnings per share—primary.
9–04(21) ......... Earnings per share—fully diluted.

APPENDIX C TO ITEM 601(C) OF REGULA-
TION S–K; BANK HOLDING COMPANIES
AND SAVINGS AND LOAN HOLDING
COMPANIES—INDUSTRY GUIDE 3

Guide number Item description

I.B.5 ................ Net yield—interest earning as-
sets—actual.

III.C.1(a) ......... Loans on non accrual.
III.C.1(b) ......... Accruing loans past due 90 days or

more.
III.C.1(c) ......... Troubled debt restructuring.
III.C.2 .............. Potential problem loans.
IV.A.1 ............. Allowance for loan loss—beginning

of period.
IV.A.2 ............. Total chargeoffs.

Guide number Item description

IV.A.3 ............. Total recoveries.
IV.A.4 ............. Allowance for loan loss—end of pe-

riod.
IV.B.1 ............. Loan loss allowance allocated to

domestic loans.
IV.B.2 ............. Loan loss allowance allocated to

foreign loans.
IV.B.3 ............. Loan loss allowance—unallocated.

APPENDIX D TO ITEM 601(C) OF REGULA-
TION S–K; BROKER-DEALERS AND
BROKER-DEALER HOLDING COMPA-
NIES—FINANCIAL DATA SCHEDULE
BD

Item number Item description

101 ................. Cash and cash items.
103 ................. Receivables from brokers and deal-

ers, customers and others.
104 ................. Securities purchased under resale

agreements.
105 ................. Securities borrowed.
108 ................. Financial instruments owned.
109 ................. Property, plant and equipment, net

of depreciation.
112 ................. Total assets.
201 ................. Short term borrowings including

commercial paper.
203 ................. Payable to customers, brokers/

dealers (including clearing bro-
kers) and others.

204 ................. Securities sold under agreements
to repurchase.

205 ................. Securities loaned.
206 ................. Instruments sold, not yet pur-

chased (at market).
208 ................. Long-term debt.
209 ................. Preferred stock-mandatory redemp-

tion.
210 ................. Preferred stock-no mandatory re-

demption.
211 ................. Common stock.
212 ................. Other stockholders’ equity.
213 ................. Total liabilities and stockholders’

equity.
301 ................. Revenue from trading activities.
302 ................. Interest and dividends.
303 ................. Commissions.
304 ................. Revenues from investment banking

activities.
305 ................. Revenues from asset management

and other fee based services.
310 ................. Interest expense.
311 ................. Compensation and employee relat-

ed expense.
313 ................. Income/loss before income tax.
314 ................. Income/loss before extraordinary

items.
315 ................. Extraordinary items, less tax.
316 ................. Cumulative change in accounting

principles.
317 ................. Net income or loss.
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Item number Item description

318 ................. Earnings per share—primary.
319 ................. Earnings per share—fully diluted.

APPENDIX E TO ITEM 601(C) OF REGULA-
TION S–K; PUBLIC UTILITY COMPA-
NIES AND PUBLIC UTILITY HOLDING

COMPANIES—FINANCIAL DATA

SCHEDULE UT

Item number Item description

1 ..................... Total net utility plant.
2 ..................... Other property and investments.
3 ..................... Total current assets.
4 ..................... Total deferred charges.
5 ..................... Balancing amount for total assets.
6 ..................... Total assets.
7 ..................... Common stock.
8 ..................... Capital surplus, paid in.
9 ..................... Retained earnings.
10 ................... Total common stockholders equity.
11 ................... Preferred stock subject to manda-

tory redemption.
12 ................... Preferred stock not subject to man-

datory redemption.
13 ................... Long term debt, net.
14 ................... Short term notes.
15 ................... Notes payable.
16 ................... Commercial paper.
17 ................... Long term debt—current portion.
18 ................... Preferred stock—current portion.
19 ................... Obligations under capital leases.
20 ................... Obligations under capital leases—

current portion.
21 ................... Balancing amount for capitalization

and liabilities.
22 ................... Total capitalization and liabilities.
23 ................... Gross operating revenue.
24 ................... Federal and state income taxes ex-

pense.
25 ................... Other operating expenses.
26 ................... Total operating expenses.
27 ................... Operating income (loss).
28 ................... Other income (loss), net.
29 ................... Income before interest charges.
30 ................... Total interest charges.
31 ................... Net income.
32 ................... Preferred stock dividends.
33 ................... Earnings available for common

stock.
34 ................... Common stock dividends.
35 ................... Total annual interest charges on all

bonds.
36 ................... Cash flow from operations.
37 ................... Earnings per share—primary.
38 ................... Earnings per share—fully diluted.

APPENDIX F TO ITEM 601(C) OF REGULA-
TION S–K CONSOLIDATED TOTALS FOR
REGISTRANTS FILING MULTIPLE FI-
NANCIAL DATA SCHEDULES—FINAN-
CIAL DATA SCHEDULE CT

Item number Item description

5–02(18) ................... Total assets.
5–02(28) ................... Preferred stock-mandatory

redemption.
5–02(29) ................... Preferred stock-no manda-

tory redemption.
5–02(30) ................... Common stock.
5–02(31) ................... Other stockholders’ equity.
5–02(32) ................... Total liabilities and stock-

holders’ equity.
5–03(b)1 ................... Total revenues.
5–03(b)(11) ............... Income tax expense.
5–03(b)(14) ............... Income/loss continuing oper-

ations.
5–03(b)(15) ............... Discontinued operations.
5–03(b)(17) ............... Extraordinary items.
5–03(b)(18) ............... Cumulative effect—changes

in accounting principles.
5–03(b)(19) ............... Net income or loss.
5–03(b)(20) ............... Earnings per share—primary.
5–03(b)(20) ............... Earnings per share—fully di-

luted.

[47 FR 11401, Mar. 16, 1982]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §229.601, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

Subpart 229.700—Miscellaneous
§ 229.701 (Item 701) Recent sales of un-

registered securities; use of pro-
ceeds from registered securities.

Furnish the following information as
to all securities of the registrant sold
by the registrant within the past three
years which were not registered under
the Securities Act. Include sales of re-
acquired securities, as well as new
issues, securities issued in exchange for
property, services, or other securities,
and new securities resulting from the
modification of outstanding securities.

(a) Securities sold. Give the date of
sale and the title and amount of securi-
ties sold.

(b) Underwriters and other purchasers.
Give the names of the principal under-
writers, if any. As to any such securi-
ties not publicly offered, name the per-
sons or identify the class of persons to
whom the securities were sold.

(c) Consideration. As to securities sold
for cash, state the aggregate offering
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price and the aggregate underwriting
discounts or commissions. As to any
securities sold otherwise than for cash,
state the nature of the transaction and
the nature and aggregate amount of
consideration received by the reg-
istrant.

(d) Exemption from registration claimed.
Indicate the section of the Securities
Act or the rule of the Commission
under which exemption from registra-
tion was claimed and state briefly the
facts relied upon to make the exemp-
tion available.

(e) Terms of conversion or exercise. If
the information called for by this para-
graph (e) is being presented on Form 8–
K, Form 10–QSB, Form 10–Q, Form 10–
KSB or Form 10–K (§§ 249.308, 249.308b,
249.308a, 249.310b or 249.310) under the
Exchange Act, and where the securities
sold by the registrant are convertible
or exchangeable into equity securities,
or are warrants or options representing
equity securities, disclose the terms of
conversion or exercise of the securities.

(f) Use of proceeds. As required by
§ 230.463 of this chapter, following the
effective date of the first registration
statement filed under the Securities
Act by an issuer, the issuer or succes-
sor issuer shall report the use of pro-
ceeds on its first periodic report filed
pursuant to sections 13(a) and 15(d) of
the Exchange Act (15 U.S.C. 78m(a) and
78o(d)) after effectiveness of its Securi-
ties Act registration statement, and
thereafter on each of its subsequent
periodic reports filed pursuant to sec-
tions 13(a) and 15(d) of the Exchange
Act through the later of disclosure of
the application of all the offering pro-
ceeds, or disclosure of the termination
of the offering. If a report of the use of
proceeds is required with respect to the
first effective registration statement of
the predecessor issuer, the successor
issuer shall provide such a report. The
information provided pursuant to para-
graphs (f)(2) through (f)(4) of this Item
need only be provided with respect to
the first periodic report filed pursuant
to sections 13(a) and 15(d) of the Ex-
change Act after effectiveness of the
registration statement filed under the
Securities Act. Subsequent periodic re-
ports filed pursuant to sections 13(a)
and 15(d) of the Exchange Act need
only provide the information required

in paragraphs (f)(2) through (f)(4) of
this Item if any of such required infor-
mation has changed since the last peri-
odic report filed. In disclosing the use
of proceeds in the first periodic report
filed pursuant to the Exchange Act, the
issuer or successor issuer should in-
clude the following information:

(1) The effective date of the Securi-
ties Act registration statement for
which the use of proceeds information
is being disclosed and the Commission
file number assigned to the registra-
tion statement;

(2) If the offering has commenced, the
offering date, and if the offering has
not commenced, an explanation why it
has not;

(3) If the offering terminated before
any securities were sold, an expla-
nation for such termination; and

(4) If the offering did not terminate
before any securities were sold, dis-
close:

(i) Whether the offering has termi-
nated and, if so, whether it terminated
before the sale of all securities reg-
istered;

(ii) The name(s) of the managing un-
derwriter(s), if any;

(iii) The title of each class of securi-
ties registered and, where a class of
convertible securities is being reg-
istered, the title of any class of securi-
ties into which such securities may be
converted;

(iv) For each class of securities
(other than a class of securities into
which a class of convertible securities
registered may be converted without
additional payment to the issuer) the
following information, provided for
both the account of the issuer and the
account(s) of any selling security hold-
er(s): the amount registered, the aggre-
gate price of the offering amount reg-
istered, the amount sold and the aggre-
gate offering price of the amount sold
to date;

(v) From the effective date of the Se-
curities Act registration statement to
the ending date of the reporting period,
the amount of expenses incurred for
the issuer’s account in connection with
the issuance and distribution of the se-
curities registered for underwriting
discounts and commissions, finders’
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fees, expenses paid to or for under-
writers, other expenses and total ex-
penses. Indicate if a reasonable esti-
mate for the amount of expenses in-
curred is provided instead of the actual
amount of expense. Indicate whether
such payments were:

(A) Direct or indirect payments to di-
rectors, officers, general partners of
the issuer or their associates; to per-
sons owning ten (10) percent or more of
any class of equity securities of the
issuer; and to affiliates of the issuer; or

(B) Direct or indirect payments to
others;

(vi) The net offering proceeds to the
issuer after deducting the total ex-
penses described in paragraph (f)(4)(v)
of this Item;

(vii) From the effective date of the
Securities Act registration statement
to the ending date of the reporting pe-
riod, the amount of net offering pro-
ceeds to the issuer used for construc-
tion of plant, building and facilities;
purchase and installation of machinery
and equipment; purchases of real es-
tate; acquisition of other business(es);
repayment of indebtedness; working
capital; temporary investments (which
should be specified); and any other pur-
poses for which at least five (5) percent
of the issuer’s total offering proceeds
or $100,000 (whichever is less) has been
used (which should be specified). Indi-
cate if a reasonable estimate for the
amount of net offering proceeds applied
is provided instead of the actual
amount of net offering proceeds used.
Indicate whether such payments were:

(A) Direct or indirect payments to di-
rectors, officers, general partners of
the issuer or their associates; to per-
sons owning ten (10) percent or more of
any class of equity securities of the
issuer; and to affiliates of the issuer; or

(B) Direct or indirect payments to
others; and

(viii) If the use of proceeds in para-
graph (f)(4)(vii) of this Item represents
a material change in the use of pro-
ceeds described in the prospectus, the
issuer should describe briefly the mate-
rial change.

Instructions. 1. Information required by this
Item 701 need not be set forth as to notes,
drafts, bills of exchange, or bankers’ accept-
ances which mature not later than one year
from the date of issuance.

2. If the sales were made in a series of
transactions, the information may be given
by such totals and periods as will reasonably
convey the information required.

[47 FR 11401, Mar. 16, 1982, as amended at 61
FR 54508, Oct. 18, 1996; 62 FR 39762, July 24,
1997]

§ 229.702 (Item 702) Indemnification of
directors and officers.

State the general effect of any stat-
ute, charter provisions, by-laws, con-
tract or other arrangements under
which any controlling persons, director
or officer of the registrant is insured or
indemnified in any manner against li-
ability which he may incur in his ca-
pacity as such.

Subpart 229.800—List of Industry
Guides

§ 229.801 Securities Act industry
guides.

(a) [Reserved]
(b) Guide 2. Disclosure of oil and gas

operations.
(c) Guide 3. Statistical disclosure by

bank holding companies.
(d) Guide 4. Prospectuses relating to

interests in oil and gas programs.
(e) Guide 5. Preparation of registra-

tion statements relating to interests in
real estate limited partnerships.

(f) Guide 6. Disclosures concerning
unpaid claims and claim adjustment
expenses of property-casualty insur-
ance underwriters.

(g) Guide 7. Description of Property
by Issuers Engaged or To Be Engaged
in Significant Mining Operations.

(Secs. 6, 7, 8, 10, 19(a) and Schedule A (25) and
(26) (15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 77aa
(25) and (26), Securities Act of 1933; secs. 12,
13, 14, 15(d) and 23(a) (15 U.S.C. 78(l), 78m, 78n,
78o(d), 78w, Securities Exchange Act of 1934)

[47 FR 11401, Mar. 16, 1982, and 49 FR 47600,
Dec. 6, 1984, as amended at 57 FR 36466, Aug.
13, 1992; 61 FR 30401, June 14, 1996]

§ 229.802 Exchange Act industry
guides.

(a) [Reserved]
(b) Guide 2. Disclosure of oil and gas

operations.
(c) Guide 3. Statistical disclosure by

bank holding companies.
(d) Guide 4. Disclosures concerning

unpaid claims and claim adjustment
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expenses of property-casualty under-
writers.

(e) [Reserved]
(f) [Reserved]
(g) Guide 7. Description of Property

by Issuers Engaged or To Be Engaged
in Significant Mining Operations.

(Secs. 6, 7, 8, 10, 19(a) and Schedule A (25) and
(26) (15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 77aa
(25) and (26), Securities Act of 1933; secs. 12,
13, 14, 15(d) and 23(a) (15 U.S.C. 78(l), 78m, 78n,
78o(d), 78w, Securities Exchange Act of 1934)

[47 FR 11401, Mar. 16, 1982, as amended at 49
FR 47600, Dec. 6, 1984; 57 FR 36468, Aug. 13,
1992; 61 FR 30401, June 14, 1996]

Subpart 229.900—Roll-Up
Transactions

SOURCE: 56 FR 57247, Nov. 8, 1991, unless
otherwise noted.

§ 229.901 (Item 901) Definitions.
For the purposes of this subpart

229.900:
(a) General partner means the person

or persons responsible under state law
for managing or directing the manage-
ment of the business and affairs of a
partnership that is the subject of a
roll-up transaction including, but not
limited to, the general partner(s),
board of directors, board of trustees, or
other person(s) having a fiduciary duty
to such partnership.

(b)(1) Partnership means any:
(i) Finite-life limited partnership; or
(ii) Other finite-life entity.
(2)(i) Except as provided in paragraph

(b)(2)(ii) of this Item (§ 229.901(b)(2)(ii)),
a limited partnership or other entity is
‘‘finite-life’’ if:

(A) It operates as a conduit vehicle
for investors to participate in the own-
ership of assets for a limited period of
time; and

(B) It has as a policy or purpose dis-
tributing to investors proceeds from
the sale, financing or refinancing of as-
sets or cash from operations, rather
than reinvesting such proceeds or cash
in the business (whether for the term
of the entity or after an initial period
of time following commencement of op-
erations).

(ii) A real estate investment trust as
defined in I.R.C. section 856 is not fi-
nite-life solely because of the distribu-

tion to investors of net income as pro-
vided by the I.R.C. if its policies or pur-
poses do not include the distribution to
investors of proceeds from the sale, fi-
nancing or refinancing of assets, rather
than the reinvestment of such proceeds
in the business.

(3) Partnership does not include any
entity registered under the Investment
Company Act of 1940 (15 U.S.C. 80a–1 et
seq.) or any Business Development
Company as defined in section 2(a)(48)
of that Act (15 U.S.C. 80a–2(a)(48)).

(c)(1) Except as provided in paragraph
(c)(2) or (c)(3) of this Item,
(§ 229.901(c)(2) or (c)(3)) roll-up trans-
action means a transaction involving
the combination or reorganization of
one or more partnerships, directly or
indirectly, in which some or all of the
investors in any of such partnerships
will receive new securities, or securi-
ties in another entity.

(2) Notwithstanding paragraph (c)(1)
of this Item, (§ 229.901(c)(1)) roll-up
transaction shall not include:

(i) A transaction wherein the inter-
ests of all of the investors in each of
the partnerships are repurchased, re-
called, or exchanged in accordance
with the terms of the preexisting part-
nership agreement for securities in an
operating company specifically identi-
fied at the time of the formation of the
original partnership;

(ii) A transaction in which the secu-
rities to be issued or exchanged are not
required to be and are not registered
under the Securities Act of 1933 (15
U.S.C. 77a et seq.);

(iii) A transaction that involves only
issuers that are not required to reg-
ister or report under Section 12 of the
Securities Exchange Act of 1934 (15
U.S.C. 78l), both before and after the
transaction;

(iv) A transaction that involves the
combination or reorganization of one
or more partnerships in which a non-af-
filiated party succeeds to the interests
of a general partner or sponsor, if:

(A) Such action is approved by not
less than 662⁄3% of the outstanding
units of each of the participating part-
nerships; and

(B) As a result of the transaction, the
existing general partners will receive
only compensation to which they are
entitled as expressly provided for in
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the preexisting partnership agree-
ments;

(v) A transaction in which the securi-
ties offered to investors are securities
of another entity that are reported
under a transaction reporting plan de-
clared effective before December 17,
1993 by the Commission under Section
11A of the Securities Exchange Act of
1934 (15 U.S.C. 78k–1), if:

(A) Such other entity was formed,
and such class of securities was re-
ported and regularly traded, not less
than 12 months before the date on
which soliciting material is mailed to
investors; and

(B) The securities of that entity
issued to investors in the transaction
do not exceed 20% of the total out-
standing securities of the entity, exclu-
sive of any securities of such class held
by or for the account of the entity or a
subsidiary of the entity; and

(C) For purposes of paragraph
(c)(2)(v) of this Item (§ 229.901(c)(2)(v)),
a regularly traded security means any
security with a minimum closing price
of $2.00 or more for a majority of the
business days during the preceding
three-month period and a six-month
minimum average daily trading vol-
ume of 1,000 shares;

(vi) A transaction in which all of the
investors’ partnership securities are re-
ported under a transaction reporting
plan declared effective before Decem-
ber 17, 1993 by the Commission under
Section 11A of the Securities Exchange
Act of 1934 (15 U.S.C. 78k–1) and such
investors receive new securities or se-
curities in another entity that are re-
ported under a transaction reporting
plan declared effective before Decem-
ber 17, 1993 by the Commission under
Section 11A of the Securities Exchange
Act of 1934 (15 U.S.C. 78k–1), except
that, for purposes of this paragraph, se-
curities that are reported under a
transaction reporting plan declared ef-
fective before December 17, 1993 by the
Commission under Section 11A of the
Securities Exchange Act of 1934 shall
not include securities listed on the
American Stock Exchange’s Emerging
Company Marketplace;

(vii) A transaction in which the in-
vestors in any of the partnerships in-
volved in the transaction are not sub-
ject to a significant adverse change

with respect to voting rights, the
terms of existence of the entity, man-
agement compensation or investment
objectives; or

(viii) A transaction in which all in-
vestors are provided an option to re-
ceive or retain a security under sub-
stantially the same terms and condi-
tions as the original issue.

(3) The Commission, upon written re-
quest or upon its own motion, may ex-
empt by rule or order any security or
class of securities, any transaction or
class of transactions, or any person or
class of persons, in whole or in part,
conditionally or unconditionally, from
the definition of roll-up transaction or
the requirements imposed on roll-up
transactions by Items 902–915 of Regu-
lation S–K (§§ 229.902–229.915), if it finds
such action to be consistent with the
public interest and the protection of
investors.

(d) Sponsor means the person propos-
ing the roll-up transaction.

(e) Successor means the surviving en-
tity after completion of the roll-up
transaction or the entity whose securi-
ties are being offered or sold to, or ac-
quired by, limited partners of the part-
nerships or the limited partnerships to
be combined or reorganized.

Instruction to Item 901. If a transaction is a
roll-up transaction as defined in Item 901(c)
of this subpart (§ 229.901(c)), the requirements
of this subpart apply to each entity proposed
to be included in the roll-up transaction,
whether or not the entity is a ‘‘partnership’’
as defined in Item 901(b) of this subpart
(§ 229.901(b)).

[56 FR 57247, Nov. 8, 1991, as amended at 59
FR 63682, Dec. 8, 1994]

§ 229.902 (Item 902) Individual part-
nership supplements.

(a) If two or more entities are pro-
posed to be included in the roll-up
transaction, provide the information
specified in this Item (§ 229.902) in a
separate supplement to the disclosure
document for each entity.

(b) The separate supplement required
by paragraph (a) of this Item (§ 229.902)
shall be filed as part of the registration
statement, shall be delivered with the
prospectus to investors in the partner-
ship covered thereby, and shall include:

(1) A statement in the forepart of the
supplement to the effect that:
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(i) Supplements have been prepared
for each partnership;

(ii) The effects of the roll-up trans-
action may be different for investors in
the various partnerships; and

(iii) Upon receipt of a written request
by an investor or his representative
who has been so designated in writing,
a copy of any supplement will be trans-
mitted promptly, without charge, by
the general partner or sponsor.
This statement must include the name
and address of the person to whom in-
vestors should make their request.

(2) A brief description of each mate-
rial risk and effect of the roll-up trans-
action, including, but not limited to,
federal income tax consequences, for
investors in the partnership, with ap-
propriate cross references to the dis-
cussions of the risks, effects and tax
consequences of the roll-up transaction
required in the principal disclosure
document pursuant to Items 904 and 915
of this subpart (§ 229.904 and § 229.915).
Such discussion shall address the effect
of the roll-up transaction on the part-
nership’s financial condition and re-
sults of operations.

(3) A statement concerning whether
the general partner reasonably believes
that the roll-up transaction is fair or
unfair to investors in the partnership,
together with a brief discussion of the
bases for such belief, with appropriate
cross references to the discussion of
the fairness of the roll-up transaction
required in the principal disclosure
document pursuant to Item 910 of this
subpart (§ 229.910). If there are material
differences between the fairness analy-
sis for the partnership and for the
other partnerships, such differences
shall be described briefly in the supple-
ment.

(4) A brief, narrative description of
the method of calculating the value of
the partnership and allocating inter-
ests in the successor to the partner-
ship, and a table showing such calcula-
tion and allocation. Such table shall
include the following information (or
other information of a comparable
character necessary to a thorough un-
derstanding of the calculation and allo-
cation):

(i) The appraised value of each sepa-
rately appraised significant asset (as
defined in Item 911(c)(5) of this subpart

(§ 229.911(c)(5)) held by the partnership,
or, if appraisals have not been obtained
for each significant asset, the value as-
signed for purposes of the valuation of
the partnership to each significant
asset for which an appraisal has not
been obtained;

(ii) The dollar amount of any mort-
gages or other similar liabilities to
which each of such assets is subject;

(iii) Cash and cash equivalent assets
held by the partnership;

(iv) Other assets held by the partner-
ship;

(v) Other liabilities of the partner-
ship;

(vi) The value assigned to the part-
nership;

(vii) The value assigned to the part-
nership per interest held by investors
in the partnership (on an equivalent in-
terest basis, such as per $1,000 original
investment);

(viii) The aggregate number of inter-
ests in the successor to be allocated to
the partnership and the percentage of
the total interests of the successor;

(ix) The number of interests in the
successor to be allocated to investors
in the partnership for each interest
held by such investors (on an equiva-
lent interest basis, such as per $1,000
original investment); and

(x) The value assigned to the general
partner’s interest in the partnership,
and the number of interests in the suc-
cessor or other consideration to be al-
located in the roll-up transaction to
the general partner for such general
partnership interest or otherwise as
compensation or reimbursement for
claims against or interests in the part-
nership, such as foregone fees, un-
earned fees and for fees to be earned on
the sale or refinancing of an asset.

(5) The amounts of compensation
paid, and cash distributions made, to
the general partner and its affiliates by
the partnership for the last three fiscal
years and the most recently completed
interim period and the amounts that
would have been paid if the compensa-
tion and distributions structure to be
in effect after the roll-up transaction
had been in effect during such period. If
any proposed change(s) in the business
or operations of the successor after the
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roll-up transaction would change mate-
rially the compensation and distribu-
tions that would have been paid by the
successor (e.g., if properties will be sold
or purchased after the roll-up trans-
action and no properties were sold or
purchased during the period covered by
the table), describe such changes and
the effects thereof on the compensation
and distributions to be paid by the suc-
cessor.

(6) Cash distributions made to inves-
tors during each of the last five fiscal
years and most recently completed in-
terim period, identifying any such dis-
tributions which represent a return of
capital.

(7) An appropriate cross reference to
selected financial information concern-
ing the partnership and the pro forma
financial statements included in the
principal disclosure document in re-
sponse to Item 914(b)(2) of this subpart
(§ 229.914(b)(2)).

§ 229.903 (Item 903) Summary.

(a) Provide in the forepart of the dis-
closure document a clear, concise and
comprehensible summary of the roll-up
transaction.

(b) The summary required by para-
graph (a) of this Item (§ 229.903) shall
include a summary description of each
of the following items, as well as any
other material terms or consequences
of the roll-up transaction necessary to
an understanding of such transaction:

(1) Each material risk and effect on
investors, including, but not limited
to:

(i) Changes in the business plan, vot-
ing rights, cash distribution policies,
form of ownership interest or manage-
ment compensation;

(ii) The general partner’s conflicts of
interest in connection with the roll-up
transaction and in connection with the
successor’s future operations; and

(iii) The likelihood that securities re-
ceived by investors in the roll-up trans-
action will trade at prices substan-
tially below the value assigned to such
securities in the roll-up transaction
and/or the value of the successor’s as-
sets;

(2) The material terms of the roll-up
transaction, including the valuation
method used to allocate securities in

the successor to investors in the part-
nerships;

(3) Whether the general partner rea-
sonably believes that the roll-up trans-
action is fair or unfair to investors in
each partnership, including a brief dis-
cussion of the bases for such belief;

(4) Any opinion from an outside party
concerning the fairness of the roll-up
transaction, including whether the
opinion addresses the fairness of all
possible combinations of partnerships
or portions of partnerships, and con-
tacts with any outside party concern-
ing fairness opinions, valuations or re-
ports in connection with the roll-up
transaction required to be disclosed
pursuant to Item 911(a)(5) of this sub-
part (§ 229.911(a)(5));

(5) The background of and reasons for
the roll-up transaction, as well as al-
ternatives to the roll-up transaction
described in response to Item 908(b) of
this subpart (§ 229.908(b));

(6) Rights of investors to exercise dis-
senters’ or appraisal rights or similar
rights and to obtain a list of investors
in the partnership in which the inves-
tor holds an interest; and

(7) If any affiliates of the general
partner or the sponsor may participate
in the business of the successor or re-
ceive compensation from the successor,
an organizational chart showing the re-
lationships between the general part-
ner, the sponsor and their affiliates.

Instruction to Item 903. The description of
the material risks and effects of the roll-up
transaction required by paragraph (b)(1) of
this Item (§ 229.903) must be presented promi-
nently in the forepart of the summary.

§ 229.904 (Item 904) Risk factors and
other considerations.

(a) Immediately following the sum-
mary required by Item 903 of this sub-
part (§ 229.903), describe in reasonable
detail each material risk and effect of
the roll-up transaction on investors in
each partnership, including, but not
limited to:

(1) The potential risks, adverse ef-
fects and benefits of the roll-up trans-
action for investors and for the general
partner, including those which result
from each matter described in response
to Item 905 of this subpart (§ 229.905),
with appropriate cross references to
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the comparative information required
by Item 905;

(2) The material risks arising from an
investment in the successor; and

(3) The likelihood that securities of
the successor received by investors in
the roll-up transaction will trade in
the securities markets at a price sub-
stantially below the value assigned to
such securities in the roll-up trans-
action and/or the value of the assets of
the successor, and the effects on inves-
tors of such a trading market discount.

(b) Quantify each risk or effect to the
extent practicable.

(c) State whether any of such risks or
effects may be different for investors in
any partnership and, if so, identify
such partnership(s) and describe such
difference(s).

Instruction to Item 904. The requirement to
quantify the effects of the roll-up trans-
action shall include, but not be limited to:

(i) If cost savings resulting from combined
administration of the partnerships is identi-
fied as a potential benefit of the roll-up
transaction, the amount of cost savings and
a comparison of such amount to the costs of
the roll-up transaction; and

(ii) If there may be a material conflict of
interest of the sponsor or general partner
arising from its receipt of payments or other
consideration as a result of the roll-up trans-
action, the amount of such payments and
other consideration to be obtained in the
roll-up transaction and a comparison of such
amounts to the amounts to which the spon-
sor or general partner would be entitled
without the roll-up transaction.

§ 229.905 (Item 905) comparative infor-
mation.

(a)(1) Describe the voting and other
rights of investors in the successor
under the successor’s governing instru-
ments and under applicable law. Com-
pare such rights to the voting and
other rights of investors in each part-
nership subject to the transaction
under the partnerships’ governing in-
struments and under applicable law.
Describe the effects of the change(s) in
such rights.

(2) Describe the duties owed by the
general partner of the successor to in-
vestors in the successor under the suc-
cessor’s governing instruments and
under applicable law. Compare such du-
ties to the duties owed by the general
partner of each partnership to inves-
tors in the partnership under the part-

nership’s governing instruments and
under applicable law. Describe the ef-
fects of the change(s) in such duties.

(b)(1) Describe each item of com-
pensation (including reimbursement of
expenses) payable by the successor
after the roll-up transaction to the
general partner and its affiliates or to
any affiliate of the successor. Compare
such compensation to the compensa-
tion currently payable to the general
partner and its affiliates by each part-
nership. Describe the effects of the
change(s) in compensation arrange-
ments.

(2) Describe each instance in which
cash or other distributions may be
made by the successor to the general
partner and its affiliates or to any af-
filiate of the successor. Compare such
distributions to the distributions cur-
rently paid or payable to the general
partner and its affiliates by each part-
nership. Describe the effects of the
change(s) in distribution arrange-
ments. If distributions similar to those
currently paid or payable by any part-
nership to the general partner or its af-
filiates will not be made by the succes-
sor, state whether or not other com-
pensation arrangements with the suc-
cessor described in response to para-
graph (b)(1) of this Item (§ 229.905) (e.g.,
incentive fees payable upon sale of a
property) will, in effect, replace such
distributions.

(3) Provide a table demonstrating the
changes in such compensation and dis-
tributions setting forth among other
things:

(i) The actual amounts of compensa-
tion and distributions, separately iden-
tified, paid by the partnerships on a
combined basis to the general partner
and its affiliates for the partnerships’
last three fiscal years and most re-
cently ended interim periods; and

(ii) The amounts of compensation
and distributions that would have been
paid if the compensation and distribu-
tions structure to be in effect after the
roll-up transaction had been in effect
during such period.

(4) If any proposed change(s) in the
business or operations of the successor
after the roll-up transaction would
change materially the compensation
and distributions that would have been
paid by the successor from that shown
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in the table provided in response to
paragraph (b)(3)(ii) of this Item
(§ 229.905) (e.g., if properties will be sold
or purchased after the roll-up trans-
action and no properties were sold or
purchased during the period covered by
the table), describe such changes and
the effects thereof on the compensation
and distributions to be paid by the suc-
cessor.

(5) Describe the material conflicts
that may arise between the interests of
the sponsor or general partner and the
interests of investors in the successor
as a result of the compensation and
distribution arrangements described in
response to paragraphs (b)(1) and (2) of
this Item (§ 229.905) and describe any
steps that will be taken to resolve any
such conflicts.

(c) Describe any provisions in the
governing instruments of the successor
and any policies of the general partner
of the successor relating to distribu-
tions to investors of cash from oper-
ations, proceeds from the sale, financ-
ing or refinancing of assets, and any
other distributions. Compare such pro-
visions and policies to those of each of
the partnerships. Describe the effects
of any change(s) in such provisions or
policies.

(d)(1) Describe each material invest-
ment policy of the successor, including,
without limitation, policies with re-
spect to borrowings by the successor.
Compare such investment policies to
the investment policies of each of the
partnerships. Describe the effects of
any change(s) in such policies.

(2) Describe any plans of the general
partner, sponsor or of any person who
will be an affiliate of the successor
with respect to:

(i) A sale of any material assets of
the partnerships;

(ii) A purchase of any material as-
sets; and

(iii) Borrowings.
(3)(i) State whether or not specific

assets have been identified for sale, fi-
nancing, refinancing or purchase fol-
lowing the roll-up transaction.

(ii) If specific assets have been so
identified, describe the assets and the
proposed transaction.

(e) Describe any other similar terms
or policies of the successor that are
material to an investment in the suc-

cessor. Compare any such terms or
policies to those of each of the partner-
ships. Describe the effects of any
change(s) in any such terms or policies.

Instructions to Item 905: (1) The information
provided in response to this Item (§ 229.905)
should be illustrated in tables or other read-
ily understandable formats, which should be
included together with the disclosures re-
quired by this Item.

(2) The information required by this Item
(§ 229.905) shall be set forth in appropriate
separate sections of the principal disclosure
document.

§ 229.906 (Item 906) Allocation of roll-
up consideration.

(a) Describe in reasonable detail the
method used to allocate interests in
the successor to investors in the part-
nerships and the reasons why such
method was used.

(b) Provide a table showing the cal-
culation of the valuation of each part-
nership and the allocation of interests
in the successor to investors. Such
table shall include for each partnership
the following information (or other in-
formation of a comparable character
necessary to an understanding of the
calculation and allocation):

(1) The value assigned to each signifi-
cant category of assets of the partner-
ship and the total value assigned to the
partnership;

(2) The total value assigned to all
partnerships;

(3) The aggregate amount of interests
in the successor to be allocated to each
partnership and the percentage of the
total amount of all such interests rep-
resented thereby; and

(4) The amount of interests of the
successor to be issued to investors per
interest held in each partnership (on an
equivalent interest basis, such as per
$1,000 invested).

(c) If interests in the successor will
be allocated to the general partner in
exchange for its general partner inter-
est or otherwise or if the general part-
ner will receive other consideration in
connection with the roll-up trans-
action:

(1) Describe in reasonable detail the
method used to allocate interests in
the successor to the general partner or
to determine the amount of consider-
ation payable to the general partner
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and the reasons such method(s) was
used; and

(2) Identify the consideration paid by
the general partner for interests in the
partnerships that will be exchanged in
the roll-up transaction.

§ 229.907 (Item 907) Background of the
roll-up transaction.

(a)(1) Furnish a summary of the
background of the transaction. Such
summary shall include, but not be lim-
ited to, a description of any contacts,
negotiations or transactions concern-
ing any of the following matters:

(i) A merger, consolidation, or com-
bination of any of the partnerships;

(ii) An acquisition of any of the part-
nerships or a material amount of any
of their assets;

(iii) A tender offer for or other acqui-
sition of securities of any class issued
by any of the partnerships; or

(iv) A change in control of any of the
partnerships.

(2) The summary required by para-
graph (a)(1) of this Item shall:

(i) Cover the period beginning with
each partnership’s second full fiscal
year preceding the date of the filing of
the roll-up transaction;

(ii) Include contacts, negotiations or
transactions between the general part-
ner or its affiliates and any person who
would have a direct interest in the
matters listed in paragraphs (a)(1)(i)–
(iv) of this Item; and

(iii) Identify the person who initiated
such contacts, negotiations or trans-
actions.

(b) Briefly describe the background
of each partnership, including, but not
limited to:

(1) The amount of capital raised from
investors, the extent to which net pro-
ceeds from the original offering of in-
terests have been invested, the extent
to which funds have been invested as
planned and the amount not yet in-
vested; and

(2) The partnership’s investment ob-
jectives and the extent to which the
partnership has achieved its invest-
ment objectives.

(c) Discuss whether the general part-
ner (including any affiliated person
materially dependent on the general
partner’s compensation arrangement
with the partnership) or any partner-

ship has experienced since the com-
mencement of the most recently com-
pleted fiscal year or is likely to experi-
ence any material adverse financial de-
velopments. If so, describe such devel-
opments and the effect of the trans-
action on such matters.

§ 229.908 (Item 908) Reasons for and
alternatives to the roll-up trans-
action.

(a) Describe the reason(s) for the roll-
up transaction.

(b)(1) If the general partner or spon-
sor considered alternatives to the roll-
up transaction being proposed, describe
such alternative(s) and state the rea-
son(s) for their rejection.

(2) Whether or not described in re-
sponse to paragraph (b)(1) of this Item
(§ 229.908), describe in reasonable detail
the potential alternative of continu-
ation of the partnerships in accordance
with their existing business plans, in-
cluding the effects of such continu-
ation and the material risks and bene-
fits that likely would arise in connec-
tion therewith, and, if applicable, the
general partner’s reasons for not con-
sidering such alternative.

(3) Whether or not described in re-
sponse to paragraph (b)(1) of this Item
(§ 229.908), describe in reasonable detail
the potential alternative of liquidation
of the partnerships, the procedures re-
quired to accomplish liquidation, the
effects of liquidation, the material
risks and benefits that likely would
arise in connection with liquidation,
and, if applicable, the general partner’s
reasons for not considering such alter-
native.

(c) State the reasons for the struc-
ture of the roll-up transaction and for
undertaking such transaction at this
time.

(d) State whether the general partner
initiated the roll-up transaction and, if
not, whether the general partner par-
ticipated in the structuring of the
transaction.

(e) State whether the general partner
recommends the roll-up transaction
and briefly describe the reasons for
such recommendation.
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§ 229.909 (Item 909) Conflicts of inter-
est.

(a) Briefly describe the general part-
ner’s fiduciary duties to each partner-
ship subject to the roll-up transaction
and each actual or potential material
conflict of interest between the general
partner and the investors relating to
the roll-up transaction.

(b)(1) State whether or not the gen-
eral partner has retained an unaffili-
ated representative to act on behalf of
investors for purposes of negotiating
the terms of the roll-up transaction. If
no such representative has been re-
tained, describe the reasons therefor
and the risks arising from the absence
of separate representation.

(2) If an unaffiliated representative
has been retained to represent inves-
tors:

(i) Identify such unaffiliated rep-
resentative;

(ii) Briefly describe the representa-
tive’s qualifications, including a brief
description of any other transaction
similar to the roll-up transaction in
which the representative has served in
a similar capacity within the past five
years;

(iii) Describe the method of selection
of such representative, including a
statement as to whether or not any in-
vestors were consulted in the selection
of the representative and, if so, the
names of such investors;

(iv) Describe the scope and terms of
the engagement of the representative,
including, but not limited to, what
party will be responsible for paying the
representative’s fees and whether such
fees are contingent upon the outcome
of the roll-up transaction;

(v) Describe any material relation-
ship between the representative or its
affiliates and:

(A) The general partner, sponsor, any
affiliate of the general partner or spon-
sor; or

(B) Any other person having a mate-
rial interest in the roll-up transaction,
which existed during the past two
years or is mutually understood to be
contemplated and any compensation
received or to be received as a result of
such relationship;

(vi) Describe in reasonable detail the
actions taken by the representative on
behalf of investors; and

(vii) Describe the fiduciary duties or
other legal obligations of the rep-
resentative to investors in each of the
partnerships.

§ 229.910 (Item 910) Fairness of the
transaction.

(a) State whether the general partner
reasonably believes that the roll-up
transaction is fair or unfair to inves-
tors and the reasons for such belief.
Such discussion must address the fair-
ness of the roll-up transaction to inves-
tors in each of the partnerships and as
a whole. If the roll-up transaction may
be completed with a combination of
partnerships consisting of less than all
partnerships, or with portions of part-
nerships, the belief stated must address
each possible combination.

(b) Discuss in reasonable detail the
material factors upon which the belief
stated in paragraph (a) of this Item
(§ 229.910) is based and, to the extent
practicable, the weight assigned to
each such factor. Such discussion
should include an analysis of the ex-
tent, if any, to which such belief is
based on the factors set forth in In-
structions (2) and (3) to this Item
(§ 229.910), paragraph (b)(1) of Item 909
of this subpart (§ 229.909(b)(1)) and Item
911 of this subpart (§ 229.911). This dis-
cussion also must:

(1) Compare the value of the consid-
eration to be received in the roll-up
transaction to the value of the consid-
eration that would be received pursu-
ant to each of the alternatives dis-
cussed in response to Item 908(b) of this
subpart (§ 229.908(b)); and

(2) Describe any material differences
among the partnerships (e.g., different
types of assets or different investment
objectives) relating to the fairness of
the transaction.

(c) If any offer of the type described
in Instruction (2)(viii) to this Item
(§ 229.910) has been received, describe
such offer and state the reason(s) for
its rejection.

(d) Describe any factors known to the
general partner that may affect mate-
rially the value of the consideration to
be received by investors in the roll-up
transaction, the values assigned to the
partnerships for purposes of the com-
parisons to alternatives required by
paragraph (b) of this Item (§ 229.910) and
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the fairness of the transaction to inves-
tors.

(e) State whether the general part-
ner’s statements in response to para-
graphs (a) and (b) of this Item (§ 229.910)
are based, in whole or in part, on any
report, opinion or appraisal described
in response to Item 911 of this subpart
(§ 229.911). If so, describe any material
uncertainties known to the general
partner that relate to the conclusions
in any such report, opinion or appraisal
including, but not limited to, develop-
ments or trends that have affected or
are reasonably likely to affect materi-
ally such conclusions.

Instructions to Item 910: (1) A statement
that the general partner has no reasonable
belief as to the fairness of the roll-up trans-
action to investors will not be considered
sufficient disclosure in response to para-
graph (a) of this Item (§ 229.910(a)).

(2) The factors which are important in de-
termining the fairness of a roll-up trans-
action to investors and the weight, if any,
which should be given to them in a particu-
lar context will vary. Normally such factors
will include, among others, those referred to
in paragraph (b)(1) of Item 909 (§ 229.909(b)(1))
and whether the consideration offered to in-
vestors constitutes fair value in relation to:

(i) Current market prices, if any;
(ii) Historic market prices, if any;
(iii) Net book value;
(iv) Going concern value;
(v) Liquidation value;
(vi) Purchases of limited partnership inter-

ests by the general partner or sponsor or
their affiliates since the commencement of
the partnership’s second full fiscal year pre-
ceding the date of filing of the disclosure
document for the roll-up transaction;

(vii) Any report, opinion, or appraisal de-
scribed in Item 911 of this subpart (§ 229.911);
and

(viii) Offers of which the general partner or
sponsor is aware made during the preceding
eighteen months for a merger, consolidation,
or combination of any of the partnerships;
an acquisition of any of the partnerships or
a material amount of their assets; a tender
offer for or other acquisition of securities of
any class issued by any of the partnerships;
or a change in control of any of the partner-
ships.

(3) The discussion concerning fairness
should specifically address material terms of
the transaction including whether the con-
sideration offered to investors constitutes
fair value in relation to:

(i) The form and amount of consideration
to be received by investors and the sponsor
in the roll-up transaction;

(ii) The methods used to determine such
consideration; and

(iii) The compensation to be paid to the
sponsor in the future.

(4) Conclusory statements, such as ‘‘The
roll-up transaction is fair to investors in re-
lation to net book value, going concern
value, liquidation value and future prospects
of the partnership,’’ will not be considered
sufficient disclosure in response to para-
graph (b) of this Item (§ 229.910(b)).

(5) Consideration should be given to pre-
senting the comparative numerical data as
to the value of the consideration being re-
ceived by investors, liquidation value and
other values in a tabular format. Financial
and other information concerning the part-
nerships should be prepared based upon the
most recent available information, such as,
in the case of financial information, the peri-
ods covered by interim selected financial in-
formation included in the prospectus in ac-
cordance with Item 914 of this subpart
(§ 229.914).

§ 229.911 (Item 911) Reports, opinions
and appraisals.

(a)(1) All material reports, opinions or
appraisals. State whether or not the
general partner or sponsor has received
any report, opinion (other than an
opinion of counsel) or appraisal from
an outside party which is materially
related to the roll-up transaction in-
cluding, but not limited to, any such
report, opinion or appraisal relating to
the consideration or the fairness of the
consideration to be offered to investors
in connection with the roll-up trans-
action or the fairness of such trans-
action to the general partner or inves-
tors.

(2) With respect to any report, opin-
ion or appraisal described in paragraph
(a)(1) of this Item (§ 229.911);

(i) Identify such outside party;
(ii) Briefly describe the qualifications

of such outside party;
(iii) Describe the method of selection

of such outside party;
(iv) Describe any material relation-

ship between:
(A) The outside party or its affiliates;

and
(B) The general partner, sponsor, the

successor or any of their affiliates,
which existed during the past two
years or is mutually understood to be
contemplated and any compensation
received or to be received as a result of
such relationship;
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(v) If such report, opinion or ap-
praisal relates to the fairness of the
consideration, state whether the gen-
eral partner, sponsor or affiliate deter-
mined the amount of consideration to
be paid or whether the outside party
recommended the amount of consider-
ation to be paid.

(vi) Furnish a summary concerning
such report, opinion or appraisal which
shall include, but not be limited to, the
procedures followed; the findings and
recommendations; the bases for and
methods of arriving at such findings
and recommendations; instructions re-
ceived from the general partner, spon-
sor or its affiliates; and any limitation
imposed by the general partner, spon-
sor or affiliate on the scope of the in-
vestigation. If any limitation was im-
posed by the general partner, sponsor
or affiliate on the scope of the inves-
tigation, including, but not limited to,
access to its personnel, premises, and
relevant books and records, state the
reasons therefor.

(vii) State whether any compensation
paid to such outside party is contin-
gent on the approval or completion of
the roll-up transaction and, if so, the
reasons for compensating such parties
on a contingent basis.

(3) Furnish a statement to the effect
that upon written request by an inves-
tor or his representative who has been
so designated in writing, a copy of any
such report, opinion or appraisal shall
be transmitted promptly, without
charge, by the general partner or spon-
sor. The statement also must include
the name and address of the person to
whom investors or their representa-
tives should make their request.

(4) All reports, opinions or appraisals
referred to in paragraph (a)(1) of this
Item (§ 229.911) shall be filed as exhibits
to the registration statement.

(5)(i) Describe any contacts in con-
nection with the roll-up transaction
between the sponsor or the general
partner and any outside party with re-
spect to the preparation by such party
of an opinion concerning the fairness of
the roll-up transaction, a valuation of
a partnership or its assets, or any other
report with respect to the roll-up
transaction. No description is required,
however, of contacts with respect to re-
ports, opinions or appraisals filed as

exhibits pursuant to paragraph (a)(4) of
this Item (§ 229.911).

(ii) The description of contacts with
any outside party required by para-
graph (a)(5)(i) of this Item (§ 229.911)
shall include the following:

(A) The identity of each such party;
(B) The nature of the contact;
(C) The actions taken by such party;
(D) Any views, preliminary or final,

expressed on the proposed subject mat-
ter of the report, opinion or appraisal;
and

(E) Any reasons such party did not
provide a report, opinion or appraisal.

(b) Fairness opinions: (1) If any report,
opinion or appraisal relates to the fair-
ness of the roll-up transaction to inves-
tors in the partnerships, state whether
or not the report, opinion or appraisal
addresses the fairness of:

(i) The roll-up transaction as a whole
and to investors in each partnership;
and

(ii) All possible combinations of part-
nerships in the roll-up transaction (in-
cluding portions of partnerships if the
transaction is structured to permit
portions of partnerships to partici-
pate). If all possible combinations are
not addressed:

(A) Identify the combinations that
are addressed;

(B) Identify the person(s) that deter-
mined which combinations would be
addressed and state the reasons for the
selection of the combinations; and

(C) State that if the roll-up trans-
action is completed with a combina-
tion of partnerships not addressed, no
report, opinion or appraisal concerning
the fairness of the roll-up transaction
will have been obtained.

(2) If the sponsor or the general part-
ner has not obtained any opinion on
the fairness of the proposed roll-up
transaction to investors in each of the
affected partnerships, state the spon-
sor’s or general partner’s reasons for
concluding that such an opinion is not
necessary in order to permit the lim-
ited partners or shareholders to make
an informed decision on the proposed
transaction.

(c) Appraisals. If the report, opinion
or appraisal consists of an appraisal of
the assets of the partnerships:

(1) Describe the purpose(s) for which
the appraisals were obtained and their
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use in connection with the roll-up
transaction;

(2) Describe which assets are covered
by the appraisals and state the aggre-
gate appraised value of the assets cov-
ered by the appraisals (including such
value net of associated indebtedness).
Provide a description of, and valuation
of, any assets subject to any material
qualifications by the appraiser and a
summary of such qualifications;

(3) Identify the date as of which the
appraisals were prepared. State wheth-
er and in what circumstances the ap-
praisals will be updated. State whether
any events have occurred or conditions
have changed since the date of the ap-
praisals that may have caused a mate-
rial change in the value of the assets;

(4) Include as an appendix to the pro-
spectus one or more tables setting
forth the following information:

(i) The appraised value of any sepa-
rately appraised asset that is signifi-
cant to the partnership holding such
asset;

(ii) If the appraiser considered dif-
ferent valuation approaches in prepar-
ing the appraisals of the assets identi-
fied in response to paragraph (c)(4)(i) of
this Item (§ 229.911(c)(4)(i)), the value of
each such asset under each valuation
approach considered by the appraiser,
identifying the valuation approach
used by the appraiser in determining
the appraised value and the reason
such approach was chosen; and

(iii) All material assumptions used
by the appraiser in appraising the as-
sets identified in response to paragraph
(c)(4)(i) of this Item (§ 229.911(c)(4)(i)),
and, if the appraiser used different as-
sumptions for any of such assets, the
reasons the different assumptions were
chosen.

(5) For purposes of this Item and
Item 902 of this subpart (§ 229.902), an
asset is ‘‘significant’’ to a partnership
if it represents more than 10% of the
value of the partnership’s assets as of
the end of the most recently-completed
fiscal year or recently-completed in-
terim period or if 10% or more of the
partnership’s cash flow or net income
for the most recently-completed fiscal
year or most recently-completed subse-
quent interim period was derived from
such asset.

Instructions to Item 911: (1) The reports,
opinions and appraisals required to be identi-
fied in response to paragraph (a) of this Item
(§ 229.911) include any reports, opinions and
appraisals which materially relate to the
roll-up transaction whether or not relied
upon, such as reports or opinions regarding
alternatives to the roll-up transaction
whether or not the alternatives were re-
jected.

(2) The information called for by paragraph
(a)(2) of this Item (§ 229.911) should be given
with respect to the firm which provides the
report, opinion or appraisal rather than the
employees of such firm who prepared it.

(3) With respect to appraisals, a summary
prepared by the appraisers should not be in-
cluded in lieu of the description of the ap-
praisals required by paragraph (c) of this
Item (§ 229.911). A clear and concise summary
description of the appraisals is required.

[56 FR 57247, Nov. 8, 1991, as amended at 59
FR 63683, Dec. 8, 1994]

§ 229.912 (Item 912) Source and
amount of funds and transactional
expenses.

(a) State the source and total
amount of funds or other consideration
to be used in the roll-up transaction.

(b)(1) Furnish a reasonably itemized
statement of all expenses incurred or
estimated to be incurred in connection
with the roll-up transaction including,
but not limited to, filing fees, legal, fi-
nancial advisory, accounting and ap-
praisal fees, solicitation expenses and
printing costs. Identify the persons re-
sponsible for paying any or all of such
expenses.

(2) State whether or not any partner-
ship subject to the roll-up transaction
will be, directly or indirectly, respon-
sible for any or all of the expenses of
the transaction. If any partnership will
be so responsible, state the amount to
be provided by each partnership and
the sources of capital to finance such
amount.

(c) If all or any part of the consider-
ation to be used by the sponsor or suc-
cessor in the roll-up transaction is ex-
pected to be, directly or indirectly,
provided by any partnership, state the
amount to be provided by each partner-
ship and the sources of capital to fi-
nance such amount.

(d) If all or any part of the funds or
other consideration is, or is expected to
be, directly or indirectly borrowed by
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the sponsor or successor for the pur-
pose of the roll-up transaction:

(1) Provide a summary of each such
loan agreement containing the identity
of the parties, the term, the collateral,
the stated and effective interest rates,
and other material terms or condi-
tions; and

(2) Briefly describe any plans or ar-
rangements to finance or repay such
borrowing, or, if no plans or arrange-
ments have been made, make a state-
ment to that effect.

(e) If the source of all or any part of
the funds to be used in the roll-up
transaction is a loan made in the ordi-
nary course of business by a bank as
defined by section 3(a)(6) of the Ex-
change Act and section 13(d) or 14(d) is
applicable to such transaction, the
name of such bank shall not be made
available to the public if the person fil-
ing the statement so requests in writ-
ing and files such request, naming such
bank, with the Secretary of the Com-
mission.

§ 229.913 (Item 913) Other provisions
of the transaction.

(a) State whether or not appraisal
rights are provided under applicable
state law, under the partnership’s gov-
erning instruments or will be volun-
tarily accorded by the successor, the
general partner or the sponsor (or any
of their affiliates) in connection with
the roll-up transaction. If so, summa-
rize such appraisal rights. If appraisal
rights will not be available to investors
who object to the transaction, briefly
outline the rights which may be avail-
able to such investors under such law.

(b) If any provision has been made to
allow investors to obtain access to the
books and records of the partnership or
to obtain counsel or appraisal services
at the expense of the successor, the
general partner, the partnership, the
sponsor (or any of their affiliates), de-
scribe such provision.

(c) Discuss the investors’ rights
under federal and state law to obtain a
partnership’s list of investors.

§ 229.914 (Item 914) Pro forma finan-
cial statements: selected financial
data.

(a) In addition to the information re-
quired by Item 301 of Regulation S–K,

Selected Financial Data (§ 229.301), and
Item 302 of Regulation S–K, Supple-
mentary Financial Information
(§ 229.302), for each partnership pro-
posed to be included in a roll-up trans-
action provide: Ratio of earnings to
fixed charges, cash and cash equiva-
lents, total assets at book value, total
assets at the value assigned for pur-
poses of the roll-up transaction (if ap-
plicable), total liabilities, general and
limited partners’ equity, net increase
(decrease) in cash and cash equivalents,
net cash provided by operating activi-
ties, distributions; and per unit data
for net income (loss), book value, value
assigned for purposes of the roll-up
transaction (if applicable), and dis-
tributions (separately identifying dis-
tributions that represent a return of
capital). This information should be
provided for the same period(s) for
which Selected Financial Data and
Supplementary Financial Information
are required to be provided. Additional
or other information should be pro-
vided if material to an understanding
of each partnership proposed to be in-
cluded in a roll-up transaction.

(b) Provide pro forma financial infor-
mation (including oil and gas reserves
and cash flow disclosure, if appro-
priate), assuming:

(1) All partnerships participate in the
roll-up transaction; and

(2) Participation in a roll-up trans-
action of those partnerships that on a
combined basis have the lowest com-
bined net cash provided by operating
activities for the last fiscal year of
such partnerships, provided participa-
tion by such partnerships satisfies all
conditions to consummation of the
roll-up transaction. If the combination
of all partnerships proposed to be in-
cluded in a roll-up transaction results
in such lowest combined net cash pro-
vided by operating activities, this shall
be noted and no separate pro forma fi-
nancial statements are required.

(c) The pro forma financial state-
ments required by paragraph (b) of this
Item (§ 229.914) shall disclose the effect
of the roll-up transaction on the suc-
cessor’s:

(1) Balance sheet as of the later of
the end of the most recent fiscal year
or the latest interim period;
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(2) Statement of income (with sepa-
rate line items to reflect income (loss)
excluding and including the roll-up ex-
penses and payments), earnings per
share amounts, and ratio of earnings to
fixed charges for the most recent fiscal
year and the latest interim period;

(3) Statement of cash flows for the
most recent fiscal year and the latest
interim period; and

(4) Book value per share as of the
later of the end of the most recent fis-
cal year or the latest interim period.

Instructions to Item 914. (1) Notwithstanding
the provisions of this Item (§ 229.914), any or
all of the information required by para-
graphs (b) and (c) of this Item (§ 229.914) that
is not material for the exercise of prudent
judgment in regard to the matter to be acted
upon, may be omitted.

(2) If the roll-up transaction is structured
to permit participation by portions of part-
nerships, consideration should be given to
the effect of such participation in preparing
the pro forma financial statements reflect-
ing a partial roll-up.

§ 229.915 (Item 915) Federal income
tax consequences.

(a) Provide a brief, clear and under-
standable summary of the material
Federal income tax consequences of
the roll-up transaction and an invest-
ment in the successor. Where a tax
opinion has been provided, briefly sum-
marize the substance of such opinion,
including identification of the material
consequences upon which counsel has
not been asked, or is unable, to opine.
If any of the material Federal income
tax consequences are not expected to
be the same for investors in all part-
nerships, the differences shall be de-
scribed.

(b) State whether or not the opinion
of counsel is included as an appendix to
the prospectus. If filed as an exhibit to
the registration statement and not in-
cluded as an appendix to the prospec-
tus, include a statement to the effect
that, upon receipt of a written request
by an investor or his representative
who has been so designated in writing,
a copy of the opinion of counsel will be
transmitted promptly, without charge,
by the general partner or sponsor. The
statement should include the name and
address of the person to whom inves-
tors should make their request.
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