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Securities and Exchange Commission § 240.0–1 

1 The provisions of paragraph (a)(3) of 17 
CFR 240.0–1 relate to the terminology of 
rules and regulations as published by the Se-
curities and Exchange Commission and are 
inapplicable to the terminology appearing in 
the Code of Federal Regulations. 

Stat. 565–568, 569, 570, 580; secs. 1, 3, 82 Stat. 
454, 455; secs. 28(c), 3–5, 84 Stat. 1435, 1497; sec. 
105(b), 88 Stat. 1503; secs. 8, 9, 14, 18, 89 Stat. 
117, 118, 137, 155; 15 U.S.C. 78l, 78n, 78q, 78w(a); 

Section 240.17a–23 also issued under 15 
U.S.C. 78b, 78c, 78o, 78q, and 78w(a). 

Section 240.17f–1 is also authorized under 
sections 2, 17 and 17A, 48 Stat. 891, 89 Stat. 
137, 141 (15 U.S.C. 78b, 78q, 78q–1); 

Section 240.17h–1T also issued under 15 
U.S.C. 78q. 

Sections 240.17Ac2–1(c) and 240.17Ac2–2 also 
issued under secs. 17, 17A and 23(a); 48 Stat. 
897, as amended, 89 Stat. 137, 141 and 48 Stat. 
901 (15 U.S.C. 78q, 78q–1, 78w(a)); 

Section 240.17Ad–1 is also issued under 
secs. 2, 17, 17A and 23(a); 48 Stat. 841 as 
amended, 48 Stat. 897, as amended, 89 Stat. 
137, 141, and 48 Stat. 901 (15 U.S.C. 78b, 78q, 
78q–1, 78w); 

Sections 240.17Ad–5 and 240.17Ad–10 are also 
issued under secs. 3 and 17A; 48 Stat. 882, as 
amended, and 89 Stat. (15 U.S.C. 78c and 78q– 
1); 

Sections 240.19c–4 also issued under secs. 6, 
11A, 14, 15A, 19 and 23 of the Securities Ex-
change Act of 1934 (15 U.S.C. 78o–3, and 78s); 

Section 240.19c–5 also issued under Sections 
6, 11A, and 19 of the Securities Exchange Act 
of 1934, 48 Stat. 885, as amended, 89 Stat. 111, 
as amended, and 48 Stat. 898, as amended, 15 
U.S.C. 78f, 78k–1, and 78s. 

Section 240.31–1 is also issued under sec. 31, 
48 Stat. 904, as amended (15 U.S.C. 78ee). 

EDITORIAL NOTE: For nomenclature 
changes to this part see 57 FR 36501, Aug. 13, 
1992, and 57 FR 47409, Oct. 16, 1992. 

NOTE: In §§ 240.0–1 to 240.24b–3, the numbers 
to the right of the decimal point correspond 
with the respective rule numbers of the rules 
and regulations under the Securities Ex-
change Act of 1934. 

ATTENTION ELECTRONIC FILERS 

THIS REGULATION SHOULD BE READ IN 
CONJUNCTION WITH REGULATION S–T 
(PART 232 OF THIS CHAPTER), WHICH 
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC 
FORMAT. MANY PROVISIONS RELATING 
TO THE PREPARATION AND SUBMISSION 
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC 
FORMAT. 

Subpart A—Rules and Regulations 
Under the Securities Ex-
change Act of 1934 

RULES OF GENERAL APPLICATION 

§ 240.0–1 Definitions. 

(a) As used in the rules and regula-
tions in this part, prescribed by the 
Commission pursuant to Title I of the 
Securities Exchange Act of 1934 (48 
Stat. 881–905; 15 U.S.C. chapter 2B), un-
less the context otherwise specifically 
requires: 

(1) The term Commission means the 
Securities and Exchange Commission. 

(2) The term act means Title I of the 
Securities Exchange Act of 1934. 

(3) The term section refers to a sec-
tion of the Securities Exchange Act of 
1934.1 

(4) The term rules and regulations re-
fers to all rules and regulations adopt-
ed by the Commission pursuant to the 
act, including the forms for registra-
tion and reports and the accompanying 
instructions thereto. 

(5) The term electronic filer means a 
person or an entity that submits filings 
electronically pursuant to Rules 100 
and 101 of Regulation S–T (§§ 232.100 and 
232.101 of this chapter, respectively). 

(6) The term electronic filing means a 
document under the federal securities 
laws that is transmitted or delivered to 
the Commission in electronic format. 

(b) Unless otherwise specifically stat-
ed, the terms used in this part shall 
have the meaning defined in the act. 

(c) A rule or regulation which defines 
a term without express reference to the 
act or to the rules and regulations, or 
to a portion thereof, defines such term 
for all purposes as used both in the act 
and in the rules and regulations, unless 
the context otherwise specifically re-
quires. 

(d) Unless otherwise specified or the 
context otherwise requires, the term 
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17 CFR Ch. II (4–1–98 Edition) § 240.0–2 

prospectus means a prospectus meeting 
the requirements of section 10(a) of the 
Securities Act of 1933 as amended. 
[13 FR 8178, Dec. 22, 1948, as amended at 13 
FR 9321, Dec. 31, 1948; 19 FR 6730, Oct. 20, 1954; 
58 FR 14682, Mar. 18, 1993; 62 FR 36459, July 8, 
1997] 

CROSS REFERENCES: For definition of ‘‘list-
ed’’, see § 240.3b–1; ‘‘officer’’, § 240.3b–2; ‘‘short 
sale’’, § 240.3b–3. For additional definitions, 
see § 240.15c1–1. 

§ 240.0–2 Business hours of the Com-
mission. 

(a) The principal office of the Com-
mission, at 450 Fifth Street, NW., 
Washington, DC 20549, is open each day, 
except Saturdays, Sundays, and federal 
holidays, from 9 a.m. to 5:30 p.m., East-
ern Standard Time or Eastern Daylight 
Saving Time, whichever currently is in 
effect in Washington, DC, provided that 
hours for the filing of documents pur-
suant to the Act or the rules and regu-
lations thereunder are as set forth in 
paragraphs (b) and (c) of this section. 

(b) Submissions made in paper or on 
magnetic tape or diskette. Paper docu-
ments filed with or otherwise furnished 
to the Commission, as well as elec-
tronic filings and submissions on mag-
netic tape or diskette under cover of 
Form ET (§§ 239.62, 249.445, 259.601, 269.6 
and 274.401 of this chapter), may be 
submitted to the Commission each day, 
except Saturdays, Sundays and federal 
holidays, from 8 a.m. to 5:30 p.m., East-
ern Standard Time or Eastern Daylight 
Saving Time, whichever is currently in 
effect. 

(c) Electronic filings. Filings made by 
direct transmission may be submitted 
to the Commission each day, except 
Saturdays, Sundays and federal holi-
days, from 8 a.m. to 10 p.m., Eastern 
Standard Time or Eastern Daylight 
Saving Time, whichever is currently in 
effect. 
[58 FR 14682, Mar. 18, 1993] 

CROSS REFERENCES: For registration and 
exemption of exchanges, see §§ 240.6a–1 to 
240.6a–3. For forms for permanent registra-
tion of securities, see § 240.12b–1. For regula-
tions relating to registration of securities, 
see §§ 240.12b–1 to 240.12b–36. For forms for ap-
plications for registration of brokers and 
dealers, see §§ 240.15b1–1 to 240.15b9–1. 

§ 240.0–3 Filing of material with the 
Commission. 

(a) All papers required to be filed 
with the Commission pursuant to the 
Act or the rules and regulations there-
under shall be filed at the principal of-
fice in Washington, DC. Material may 
be filed by delivery to the Commission, 
through the mails or otherwise. The 
date on which papers are actually re-
ceived by the Commission shall be the 
date of filing thereof if all of the re-
quirements with respect to the filing 
have been complied with, except that if 
the last day on which papers can be ac-
cepted as timely filed falls on a Satur-
day, Sunday or holiday, such papers 
may be filed on the first business day 
following. 

(b) The manually signed original (or 
in the case of duplicate originals, one 
duplicate original) of all registrations, 
applications, statements, reports, or 
other documents filed under the Secu-
rities Exchange Act of 1934, as amend-
ed, shall be numbered sequentially (in 
addition to any internal numbering 
which otherwise may be present) by 
handwritten, typed, printed, or other 
legible form of notation from the fac-
ing page of the document through the 
last page of that document and any ex-
hibits or attachments thereto. Further, 
the total number of pages contained in 
a numbered original shall be set forth 
on the first page of the document. 

(c) Each document filed shall contain 
an exhibit index, which should imme-
diately precede the exhibits filed with 
such document. The index shall list 
each exhibit filed and identify by hand-
written, typed, printed, or other legible 
form of notation in the manually 
signed original, the page number in the 
sequential numbering system described 
in paragraph (b) of this section where 
such exhibit can be found or where it is 
stated that the exhibit is incorporated 
by reference. Further, the first page of 
the manually signed document shall 
list the page in the filing where the ex-
hibit index is located. 
[44 FR 4666, Jan. 23, 1979, as amended at 45 
FR 58828, Sept. 5, 1980] 
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Securities and Exchange Commission § 240.0–6 

§ 240.0–4 Nondisclosure of information 
obtained in examinations and in-
vestigations. 

Information or documents obtained 
by officers or employees of the Com-
mission in the course of any examina-
tion or investigation pursuant to sec-
tion 17(a) (48 Stat. 897, section 4, 49 
Stat. 1379; 15 U.S.C. 78q(a)) or 21(a) (48 
Stat. 899; 15 U.S.C. 78u(a)) shall, unless 
made a matter of public record, be 
deemed confidential. Except as pro-
vided by 17 CFR 203.2, officers and em-
ployees are hereby prohibited from 
making such confidential information 
or documents or any other non-public 
records of the Commission available to 
anyone other than a member, officer or 
employee of the Commission, unless 
the Commission or the General Coun-
sel, pursuant to delegated authority, 
authorizes the disclosure of such infor-
mation or the production of such docu-
ments as not being contrary to the 
public interest. Any officer or em-
ployee who is served with a subpoena 
requiring the disclosure of such infor-
mation or the production of such docu-
ments shall appear in court and, unless 
the authorization described in the pre-
ceding sentence shall have been given, 
shall respectfully decline to disclose 
the information or produce the docu-
ments called for, basing his or her re-
fusal upon this section. Any officer or 
employee who is served with such a 
subpoena shall promptly advise the 
General Counsel of the service of such 
subpoena, the nature of the informa-
tion or documents sought, and any cir-
cumstances which may bear upon the 
desirability of making available such 
information or documents. 
(Sec. 19, 48 Stat. 85; sec. 20, 48 Stat. 86; sec. 
21, 48 Stat. 899; sec. 23, 48 Stat. 901; sec. 18, 49 
Stat. 831; sec. 20, 49 Stat. 833; sec. 319, 53 
Stat. 1173; sec. 321, 53 Stat. 1174; sec. 38, 54 
Stat. 841; sec. 42, 54 Stat. 842; sec. 209, 54 
Stat. 853; sec. 211, 54 Stat. 855; sec. 1, 76 Stat. 
394. (15 U.S.C. 77s, 77t, 78u, 78w, 79r, 79t, 77sss, 
77uuu, 80a–37, 80a–41, 80b–9, 80b–11, 78d–1)) 
[44 FR 50836, Aug. 30, 1979, as amended at 53 
FR 17459, May 17, 1988] 

§ 240.0–5 Reference to rule by obsolete 
designation. 

Wherever in any rule, form, or in-
struction book specific reference is 
made to a rule by number or other des-
ignation which is now obsolete, such 

reference shall be deemed to be made 
to the corresponding rule or rules in 
the existing general rules and regula-
tions. 
[13 FR 8179, Dec. 22, 1948] 

§ 240.0–6 Disclosure detrimental to the 
national defense or foreign policy. 

(a) Any requirement to the contrary 
notwithstanding, no registration state-
ment, report, proxy statement or other 
document filed with the Commission or 
any securities exchange shall contain 
any document or information which, 
pursuant to Executive order, has been 
classified by an appropriate depart-
ment or agency of the United States 
for protection in the interests of na-
tional defense or foreign policy. 

(b) Where a document or information 
is omitted pursuant to paragraph (a) of 
this section, there shall be filed, in lieu 
of such document or information, a 
statement from an appropriate depart-
ment or agency of the United States to 
the effect that such document or infor-
mation has been classified or that the 
status thereof is awaiting determina-
tion. Where a document is omitted pur-
suant to paragraph (a) of this section, 
but information relating to the subject 
matter of such document is neverthe-
less included in material filed with the 
Commission pursuant to a determina-
tion of an appropriate department or 
agency of the United States that dis-
closure of such information would not 
be contrary to the interests of national 
defense or foreign policy, a statement 
from such department or agency to 
that effect shall be submitted for the 
information of the Commission. A reg-
istrant may rely upon any such state-
ment in filing or omitting any docu-
ment or information to which the 
statement relates. 

(c) The Commission may protect any 
information in its possession which 
may require classification in the inter-
ests of national defense or foreign pol-
icy pending determination by an appro-
priate department or agency as to 
whether such information should be 
classified. 

(d) It shall be the duty of the reg-
istrant to submit the documents or in-
formation referred to in paragraph (a) 
of this section to the appropriate de-
partment or agency of the United 
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States prior to filing them with the 
Commission and to obtain and submit 
to the Commission, at the time of fil-
ing such documents or information, or 
in lieu thereof, as the case may be, the 
statements from such department or 
agency required by paragraph (b) of 
this section. All such statements shall 
be in writing. 
[33 FR 7682, May 24, 1968] 

§ 240.0–8 Application of rules to reg-
istered broker-dealers. 

Any provision of any rule or regula-
tion under the Act which prohibits any 
act, practice, or course of business by 
any person if the mails or any means 
or instrumentality of interstate com-
merce are used in connection there-
with, shall also prohibit any such act, 
practice, or course of business by any 
broker or dealer registered pursuant to 
section 15(b) of the Act, or any person 
acting on behalf of such a broker or 
dealer, irrespective of any use of the 
mails or any means or instrumentality 
of interstate commerce. 
[29 FR 12555, Sept. 3, 1964] 

§ 240.0–9 Payment of fees. 
All payment of fees shall be made in 

cash, certified check or by United 
States postal money order, bank cash-
ier’s check or bank money order pay-
able to the Securities and Exchange 
Commission, omitting the name or 
title of any official of the Commission. 
Payment of fees required by this sec-
tion shall be made in accordance with 
the directions set forth in § 202.3a of 
this chapter. 
[61 FR 49959, Sept. 24, 1996] 

§ 240.0–10 Small entities for purposes 
of the Regulatory Flexibility Act. 

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (5 U.S.C. 601 et seq.), 
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small 
organization shall: 

(a) When used with reference to an 
‘‘issuer’’ or a ‘‘person,’’ other than an 
investment company, under section 12, 
13, 14, 15(d) or 16(b) of the Securities 
Exchange Act of 1934, mean an ‘‘issuer’’ 
or ‘‘person’’ that, on the last day of its 

most recent fiscal year, had total as-
sets of $5 million or less; 

(b) When used with reference to an 
‘‘issuer’’ or ‘‘person’’ that is an invest-
ment company, mean an investment 
company with net assets of $50 million 
or less as of the end of its most recent 
fiscal year; 

(c) When used with reference to a 
broker or dealer, mean a broker or 
dealer that: 

(1) Had total capital (net worth plus 
subordinated liabilities) of less than 
$500,000 on the date in the prior fiscal 
year as of which its audited financial 
statements were prepared pursuant to 
§ 240.17a–5(d) or, if not required to file 
such statements, a broker or dealer 
that had total capital (net worth plus 
subordinated liabilities) of less than 
$500,000 on the last business day of the 
preceding fiscal year (or in the time 
that it has been in business, if shorter); 
and 

(2) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organiza-
tion as defined in this section; 

(d) When used with reference to a 
clearing agency, mean a clearing agen-
cy that: 

(1) Compared, cleared and settled less 
than $500 million in securities trans-
actions during the preceding fiscal year 
(or in the time that it has been in busi-
ness, if shorter); 

(2) Had less than $200 million of funds 
and securities in its custody or control 
at all times during the preceding fiscal 
year (or in the time that it has been in 
business, if shorter); and 

(3) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organiza-
tion as defined in this section; 

(e) When used with reference to an 
exchange, mean any exchange that has 
been exempted from the reporting re-
quirements of § 240.11Aa3–1; 

(f) When used with reference to a mu-
nicipal securities dealer that is a bank 
(including any separately identifiable 
department or division of a bank), 
mean any such municipal securities 
dealer that: 

(1) Had, or is a department of a bank 
that had, total assets of less than $10 
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million at all times during the pre-
ceding fiscal year (or in the time that 
it has been in business, if shorter); 

(2) Had an average monthly volume 
of municipal securities transactions in 
the preceding fiscal year (or in the 
time it has been registered, if shorter) 
of less than $100,000; and 

(3) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organiza-
tion as defined in this section; 

(g) When used with reference to a se-
curities information processor, mean a 
securities information processor that: 

(1) Had gross revenues of less than $10 
million during the preceding fiscal 
year (or in the time it has been in busi-
ness, if shorter); 

(2) Serviced less than 100 interroga-
tion devices or moving tickers as those 
terms are defined in § 240.11Aa–3–1 at 
all times during the preceding fiscal 
year (or in the time that it has been in 
business, if shorter); and 

(3) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organiza-
tion as defined in this section; and 

(h) When used with reference to a 
transfer agent, mean a transfer agent 
that: 

(1) Received less than 500 items for 
transfer and less than 500 items for 
processing during the preceding six 
months (or in the time that it has been 
in business, if shorter); 

(2) Maintained master shareholder 
files that in the aggregate contained 
less than 1,000 shareholder accounts or 
was the named transfer agent for less 
than 1,000 shareholder accounts at all 
times during the preceding fiscal year 
(or in the time that it has been in busi-
ness, if shorter); and 

(3) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organiza-
tion under this section. 

(i) For purposes of paragraphs (c) 
through (h) of this section, a person is 
affiliated with another person if that 
person controls, is controlled by, or is 
under common control with such other 
person; a person shall be deemed to 
control another person if that person 
has the right to vote 25% or more of 
the voting securities of such other per-
son or is entitled to receive 25% or 

more of the net profits of such other 
person or is otherwise able to direct or 
cause the direction of the management 
or policies of such other person. 
[47 FR 5222, Feb. 4, 1982, as amended at 51 FR 
25362, July 14, 1986] 

§ 240.0–11 Filing fees for certain acqui-
sitions, dispositions and similar 
transactions. 

(a) General. (1) At the time of filing a 
disclosure document described in para-
graphs (b) through (d) of this section 
relating to certain acquisitions, dis-
positions, business combinations, con-
solidations or similar transactions, the 
person filing the specified document 
shall pay a fee payable to the Commis-
sion to be calculated as set forth in 
paragraphs (b) through (d) of this sec-
tion. 

(2) Only one fee per transaction is re-
quired to be paid. A required fee shall 
be reduced in an amount equal to any 
fee paid with respect to such trans-
action pursuant to either section 6(b) 
of the Securities Act of 1933 or any ap-
plicable provision of this rule; the fee 
requirements under section 6(b) shall 
be reduced in an amount equal to the 
fee paid the Commission with respect 
to a transaction under this regulation. 
No part of a filing fee is refundable. 

(3) If at any time after the initial 
payment the aggregate consideration 
offered is increased, an additional fil-
ing fee based upon such increase shall 
be paid with the required amended fil-
ing. 

(4) When the fee is based upon the 
market value of securities, such mar-
ket value shall be established by either 
the average of the high and low prices 
reported in the consolidated reporting 
system (for exchange traded securities 
and last sale reported over-the-counter 
securities) or the average of the bid 
and asked price (for other over-the- 
counter securities) as of a specified 
date within 5 business days prior to the 
date of the filing. If there is no market 
for the securities, the value shall be 
based upon the book value of the secu-
rities computed as of the latest prac-
ticable date prior to the date of the fil-
ing, unless the issuer of the securities 
is in bankruptcy or receivership or has 
an accumulated capital deficit, in 
which case one-third of the principal 
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amount, par value or stated value of 
the securities shall be used. 

(5) The cover page of the filing shall 
set forth the calculation of the fee in 
tabular format, as well as the amount 
offset by a previous filing and the iden-
tification of such filing, if applicable. 

(b) Section 13(e)(1) filings. At the time 
of filing such statement as the Com-
mission may require pursuant to sec-
tion 13(e)(1) of the Exchange Act, a fee 
of one-fiftieth of one percent of the 
value of the securities proposed to be 
acquired by the acquiring person. The 
value of the securities proposed to be 
acquired shall be determined as fol-
lows: 

(1) The value of the securities to be 
acquired solely for cash shall be the 
amount of cash to be paid for them: 

(2) The value of the securities to be 
acquired with securities or other non- 
cash consideration, whether or not in 
combination with a cash payment for 
the same securities, shall be based 
upon the market value of the securities 
to be received by the acquiring person 
as established in accordance with para-
graph (a)(4) of this section. 

(c) Proxy and information statement fil-
ings. At the time of filing a preliminary 
proxy statement pursuant to Rule 14a– 
6(a) or preliminary information state-
ment pursuant to Rule 14c–5(a) that 
concerns a merger, consolidation, ac-
quisition of a company, or proposed 
sale or other disposition of substan-
tially all the assets of the registrant 
(including a liquidation), the following 
fee: 

(1) For preliminary material involv-
ing a vote upon a merger, consolidation 
or acquisition of a company, a fee of 
one-fiftieth of one percent of the pro-
posed cash payment or of the value of 
the securities and other property to be 
transferred to security holders in the 
transaction. The fee is payable whether 
the registrant is acquiring another 
company or being acquired. 

(i) The value of securities or other 
property to be transferred to security 
holders, whether or not in combination 
with a cash payment for the same secu-
rities, shall be based upon the market 
value of the securities to be received 
by the acquiring person as established 
in accordance with paragraph (a)(4) of 
this section. 

(ii) Notwithstanding the above, 
where the acquisition, merger or con-
solidation is for the sole purpose of 
changing the registrant’s domicile, no 
filing fee is required to be paid. 

(2) For preliminary material involv-
ing a vote upon a proposed sale or 
other disposition of substantially all 
the assets of the registrant, a fee of 
one-fiftieth of one percent of the aggre-
gate of the cash and the value of the 
securities (other than its own) and 
other property to be received by the 
registrant. In the case of a disposition 
in which the registrant will not receive 
any property, such as at liquidation or 
spin-off, the fee shall be one-fiftieth of 
one percent of the aggregate of the 
cash and the value of the securities and 
other property to be distributed to se-
curity holders. 

(i) The value of the securities to be 
received (or distributed in the case of a 
spin-off or liquidation) shall be based 
upon the market value of such securi-
ties as established in accordance with 
paragraph (a)(4) of this section. 

(ii) The value of other property shall 
be a bona fide estimate of the fair mar-
ket value of such property. 

(3) Where two or more companies are 
involved in the transaction, each shall 
pay a proportionate share of such fee, 
determined by the persons involved. 

(4) Notwithstanding the above, the 
fee required by this paragraph (c) shall 
not be payable for a proxy statement 
filed by a company registered under 
the Investment Company Act of 1940. 

(d) Schedule 14D–1 filings. At the time 
of filing a Schedule 14D–1, a fee of one- 
fiftieth of one percent of the aggregate 
of the cash or of the value of the secu-
rities or other property offered by the 
bidder. Where the bidder is offering se-
curities or other non-cash consider-
ation for some or all of the securities 
to be acquired, whether or not in com-
bination with a cash payment for the 
same securities, the value of the con-
sideration to be offered for such securi-
ties shall be based upon the market 
value of the securities to be received 
by the bidder as established in accord-
ance with paragraph (a)(4) of this sec-
tion. 
[51 FR 2476, Jan. 17, 1986, as amended at 58 
FR 14682, Mar. 18, 1993; 61 FR 49959, Sept. 24, 
1996] 
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§ 240.0–12 Commission procedures for 
filing applications for orders for ex-
emptive relief under Section 36 of 
the Exchange Act. 

(a) The application shall be in writ-
ing in the form of a letter, must in-
clude any supporting documents nec-
essary to make the application com-
plete, and otherwise must comply with 
§ 240.0–3. All applications must be sub-
mitted to the Office of the Secretary of 
the Commission. Requestors may seek 
confidential treatment of their applica-
tions to the extent provided under 
§ 200.81 of this chapter. If an application 
is incomplete, the Commission, 
through the Division handling the ap-
plication, may request that the appli-
cation be withdrawn unless the appli-
cant can justify, based on all the facts 
and circumstances, why supporting 
materials have not been submitted and 
undertakes to submit the omitted ma-
terials promptly. 

(b) An applicant may submit a re-
quest electronically in standard elec-
tronic mail text or ASCII format. The 
electronic mailbox to use for these ap-
plications is described on the Commis-
sion’s website at www.sec.gov in the 
‘‘Exchange Act Exemptive Applica-
tions’’ subsection located under the 
‘‘Current SEC Rulemaking’’ section. In 
the event electronic mailboxes are re-
vised in the future, applicants can find 
the appropriate mailbox by accessing 
the Commission’s website directory of 
electronic mailboxes at http:// 
www.sec.gov/asec/mailboxs.htm. 

(c) An applicant also may submit a 
request in paper format. Five copies of 
every paper application and every 
amendment to such an application 
must be submitted to the Office of the 
Secretary at 450 Fifth Street, N.W., 
Washington, D.C. 20549. Applications 
must be on white paper no larger than 
81⁄2 by 11 inches in size. The left margin 
of applications must be at least 11⁄2 
inches wide, and if the application is 
bound, it must be bound on the left 
side. All typewritten or printed mate-
rial must be on one side of the paper 
only and must be set forth in black ink 
so as to permit photocopying. 

(d) Every application (electronic or 
paper) must contain the name, address 
and telephone number of each appli-
cant and the name, address, and tele-

phone number of a person to whom any 
questions regarding the application 
should be directed. The Commission 
will not consider hypothetical or anon-
ymous requests for exemptive relief. 
Each applicant shall state the basis for 
the relief sought, and identify the an-
ticipated benefits for investors and any 
conditions or limitations the applicant 
believes would be appropriate for the 
protection of investors. Applicants 
should also cite to and discuss applica-
ble precedent. 

(e) Amendments to the application 
should be prepared and submitted as 
set forth in these procedures and 
should be marked to show what 
changes have been made. 

(f) After the filing is complete, the 
applicable Division will review the ap-
plication. Once all questions and issues 
have been answered to the satisfaction 
of the Division, the staff will make an 
appropriate recommendation to the 
Commission. After consideration of the 
recommendation by the Commission, 
the Commission’s Office of the Sec-
retary will issue an appropriate re-
sponse and will notify the applicant. If 
the application pertains to a section of 
the Exchange Act pursuant to which 
the Commission has delegated its au-
thority to the appropriate Division, the 
Division Director or his or her designee 
will issue an appropriate response and 
notify the applicant. 

(g) The Commission, in its sole dis-
cretion, may choose to publish in the 
FEDERAL REGISTER a notice that the 
application has been submitted. The 
notice would provide that any person 
may, within the period specified there-
in, submit to the Commission any in-
formation that relates to the Commis-
sion action requested in the applica-
tion. The notice also would indicate 
the earliest date on which the Commis-
sion would take final action on the ap-
plication, but in no event would such 
action be taken earlier than 25 days 
following publication of the notice in 
the FEDERAL REGISTER. 

(h) The Commission may, in its sole 
discretion, schedule a hearing on the 
matter addressed by the application. 
[63 FR 8102, Feb. 18. 1998] 
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DEFINITION OF ‘‘EQUITY SECURITY’’ AS 
USED IN SECTIONS 12(g) AND 16 

§ 240.3a4–1 Associated persons of an 
issuer deemed not to be brokers. 

(a) An associated person of an issuer 
of securities shall not be deemed to be 
a broker solely by reason of his partici-
pation in the sale of the securities of 
such issuer if the associated person: 

(1) Is not subject to a statutory dis-
qualification, as that term is defined in 
section 3(a)(39) of the Act, at the time 
of his participation; and 

(2) Is not compensated in connection 
with his participation by the payment 
of commissions or other remuneration 
based either directly or indirectly on 
transactions in securities; and 

(3) Is not at the time of his participa-
tion an associated person of a broker or 
dealer; and 

(4) Meets the conditions of any one of 
paragraph (a)(4) (i), (ii), or (iii) of this 
section. 

(i) The associated person restricts his 
participation to transactions involving 
offers and sales of securities: 

(A) To a registered broker or dealer; 
a registered investment company (or 
registered separate account); an insur-
ance company; a bank; a savings and 
loan association; a trust company or 
similar institution supervised by a 
state or federal banking authority; or a 
trust for which a bank, a savings and 
loan association, a trust company, or a 
registered investment adviser either is 
the trustee or is authorized in writing 
to make investment decisions; or 

(B) That are exempted by reason of 
section 3(a)(7), 3(a)(9) or 3(a)(10) of the 
Securities Act of 1933 from the reg-
istration provisions of that Act; or 

(C) That are made pursuant to a plan 
or agreement submitted for the vote or 
consent of the security holders who 
will receive securities of the issuer in 
connection with a reclassification of 
securities of the issuer, a merger or 
consolidation or a similar plan of ac-
quisition involving an exchange of se-
curities, or a transfer of assets of any 
other person to the issuer in exchange 
for securities of the issuer; or 

(D) That are made pursuant to a 
bonus, profit-sharing, pension, retire-
ment, thrift, savings, incentive, stock 
purchase, stock ownership, stock ap-

preciation, stock option, dividend rein-
vestment or similar plan for employees 
of an issuer or a subsidiary of the 
issuer; 

(ii) The associated person meets all 
of the following conditions: 

(A) The associated person primarily 
performs, or is intended primarily to 
perform at the end of the offering, sub-
stantial duties for or on behalf of the 
issuer otherwise than in connection 
with transactions in securities; and 

(B) The associated person was not a 
broker or dealer, or an associated per-
son of a broker or dealer, within the 
preceding 12 months; and 

(C) The associated person does not 
participate in selling an offering of se-
curities for any issuer more than once 
every 12 months other than in reliance 
on paragraph (a)(4)(i) or (iii) of this 
section, except that for securities 
issued pursuant to rule 415 under the 
Securities Act of 1933, the 12 months 
shall begin with the last sale of any se-
curity included within one rule 415 reg-
istration. 

(iii) The associated person restricts 
his participation to any one or more of 
the following activities: 

(A) Preparing any written commu-
nication or delivering such commu-
nication through the mails or other 
means that does not involve oral solici-
tation by the associated person of a po-
tential purchaser; Provided, however, 
that the content of such communica-
tion is approved by a partner, officer or 
director of the issuer; 

(B) Responding to inquiries of a po-
tential purchaser in a communication 
initiated by the potential purchaser; 
Provided, however, That the content of 
such responses are limited to informa-
tion contained in a registration state-
ment filed under the Securities Act of 
1933 or other offering document; or 

(C) Performing ministerial and cler-
ical work involved in effecting any 
transaction. 

(b) No presumption shall arise that 
an associated person of an issuer has 
violated section 15(a) of the Act solely 
by reason of his participation in the 
sale of securities of the issuer if he 
does not meet the conditions specified 
in paragraph (a) of this section. 

(c) Definitions. When used in this sec-
tion: 
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(1) The term associated person of an 
issuer means any natural person who is 
a partner, officer, director, or em-
ployee of: 

(i) The issuer; 
(ii) A corporate general partner of a 

limited partnership that is the issuer; 
(iii) A company or partnership that 

controls, is controlled by, or is under 
common control with, the issuer; or 

(iv) An investment adviser registered 
under the Investment Advisers Act of 
1940 to an investment company reg-
istered under the Investment Company 
Act of 1940 which is the issuer. 

(2) The term associated person of a 
broker or dealer means any partner, offi-
cer, director, or branch manager of 
such broker or dealer (or any person 
occupying a similar status or per-
forming similar functions), any person 
directly or indirectly controlling, con-
trolled by, or under common control 
with such broker or dealer, or any em-
ployee of such broker or dealer, except 
that any person associated with a 
broker or dealer whose functions are 
solely clerical or ministerial and any 
person who is required under the laws 
of any State to register as a broker or 
dealer in that State solely because 
such person is an issuer of securities or 
associated person of an issuer of securi-
ties shall not be included in the mean-
ing of such term for purposes of this 
section. 
[50 FR 27946, July 9, 1985] 

§ 240.3a11–1 Definition of the term ‘‘eq-
uity security’’. 

The term equity security is hereby de-
fined to include any stock or similar 
security, certificate of interest or par-
ticipation in any profit sharing agree-
ment, preorganization certificate or 
subscription, transferable share, voting 
trust certificate or certificate of de-
posit for an equity security, limited 
partnership interest, interest in a joint 
venture, or certificate of interest in a 
business trust; or any security convert-
ible, with or without consideration 
into such a security, or carrying any 
warrant or right to subscribe to or pur-
chase such a security; or any such war-
rant or right; or any put, call, straddle, 
or other option or privilege of buying 
such a security from or selling such a 

security to another without being 
bound to do so. 

(Sec. 3, 48 Stat. 882, 15 U.S.C. 78) 
[38 FR 11449, May 8, 1973] 

MISCELLANEOUS EXEMPTIONS 

§ 240.3a12–1 Exemption of certain 
mortgages and interests in mort-
gages. 

Mortgages, as defined in section 
302(d) of the Emergency Home Finance 
Act of 1970, which are or have been sold 
by the Federal Home Loan Mortgage 
Corporation are hereby exempted from 
the operation of such provisions of the 
Act as by their terms do not apply to 
an ‘‘exempted security’’ or to ‘‘exempt-
ed securities’’. 

(Sec. 3(a)(12), 48 Stat. 882, 15 U.S.C. 78(c)) 
[37 FR 25167, Nov. 28, 1972] 

§ 240.3a12–2 [Reserved] 

§ 240.3a12–3 Exemption from sections 
14(a), 14(b), 14(c), 14(f) and 16 for 
securities of certain foreign issuers. 

(a) Securities for which the filing of 
registration statements on Form 18 [17 
CFR 249.218] are authorized shall be ex-
empt from the operation of sections 14 
and 16 of the Act. 

(b) Securities registered by a foreign 
private issuer, as defined in Rule 3b–4 
(§ 240.3b–4 of this chapter), shall be ex-
empt from sections 14(a), 14(b), 14(c), 
14(f) and 16 of the Act. 
[44 FR 70137, Dec. 6, 1979, as amended at 47 
FR 54780, Dec. 6, 1982; 56 FR 30067, July 1, 
1991] 

§ 240.3a12–4 Exemptions from sections 
15(a) and 15(c)(3) for certain mort-
gage securities. 

(a) When used in this Rule the fol-
lowing terms shall have the meanings 
indicated: 

(1) The term whole loan mortgage 
means an evidence of indebtedness se-
cured by mortgage, deed of trust, or 
other lien upon real estate or upon 
leasehold interests therein where the 
entire mortgage, deed or other lien is 
transferred with the entire evidence of 
indebtedness. 

(2) The term aggregated whole loan 
mortgage means two or more whole loan 
mortgages that are grouped together 
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and sold to one person in one trans-
action. 

(3) The term participation interest 
means an undivided interest rep-
resenting one of only two such inter-
ests in a whole loan mortgage or in an 
aggregated whole loan mortgage, pro-
vided that the other interest is re-
tained by the originator of such par-
ticipation interest. 

(4) The term commitment means a con-
tract to purchase a whole loan mort-
gage, an aggregated whole loan mort-
gage or a participation interest which 
by its terms requires that the contract 
be fully executed within 2 years. 

(5) The term mortgage security means 
a whole loan mortgage, an aggregated 
whole loan mortgage, a participation 
interest, or a commitment. 

(b) A mortgage security shall be 
deemed an ‘‘exempted security’’ for 
purposes of subsections (a) and (c)(3) of 
section 15 of the Act provided that, in 
the case of and at the time of any sale 
of the mortgage security by a broker or 
dealer, such mortgage security is not 
in default and has an unpaid principal 
amount of at least $50,000. 
[39 FR 19945, June 5, 1974] 

§ 240.3a12–5 Exemption of certain in-
vestment contract securities from 
sections 7(c) and 11(d)(1). 

(a) An investment contract security 
involving the direct ownership of speci-
fied residential real property shall be 
exempted from the provisions of sec-
tions 7(c) and 11(d)(1) of the Act with 
respect to any transaction by a broker 
or dealer who, directly or indirectly, 
arranges for the extension or mainte-
nance of credit on the security to or 
from a customer, if the credit: 

(1) Is secured by a lien, mortgage, 
deed of trust, or any other similar se-
curity interest related only to real 
property: Provided, however, That this 
provision shall not prevent a lender 
from requiring (i) a security interest in 
the common areas and recreational fa-
cilities or furniture and fixtures inci-
dental to the investment contract if 
the purchase of such furniture and fix-
tures is required by, or subject to the 
approval of, the issuer, as a condition 
of purchase; or (ii) an assignment of fu-
ture rentals in the event of default by 
the purchaser or a co-signer or guar-

antor on the debt obligation other than 
the issuer, its affiliates, or any broker 
or dealer offering such securities; 

(2) Is to be repaid by periodic pay-
ments of principal and interest pursu-
ant to an amortization schedule estab-
lished by the governing instruments: 
Provided, however, That this provision 
shall not prevent the extension of cred-
it on terms which require the payment 
of interest only, if extended in compli-
ance with the other provisions of this 
rule; and 

(3) Is extended by a lender which is 
not, directly or indirectly controlling, 
controlled by, or under common con-
trol with the broker or dealer or the 
issuer of the securities or affiliates 
thereof. 

(b) For purposes of this rule: 
(1) Residential real property shall mean 

real property containing living accom-
modations, whether used on a perma-
nent or transient basis, and may in-
clude furniture or fixtures if required 
as a condition of purchase of the in-
vestment contract or if subject to the 
approval of the issuer. 

(2) Direct ownership shall mean own-
ership of a fee or leasehold estate or a 
beneficial interest in a trust the pur-
chase of which, under applicable local 
law, is financed and secured by a secu-
rity interest therein similar to a mort-
gage or deed of trust, but it shall not 
include an interest in a real estate in-
vestment trust, an interest in a general 
or limited partnership, or similar indi-
rect interest in the ownership of real 
property. 

(Sec. 3(a)(12), 48 Stat. 882, as amended 84 
Stat. 718, 1435, 1499 (15 U.S.C. 78c(12)); sec. 
7(c), 48 Stat. 886, as amended 82 Stat. 452 (15 
U.S.C. 78g(c)); sec. 11(d)(1), 48 Stat. 891 as 
amended 68 Stat. 636 (15 U.S.C. 78k(d)(1)); sec. 
15(c), 48 Stat. 895, as amended 52 Stat. 1075, 84 
Stat. 1653 (15 U.S.C. 78o(c)); sec. 23(a), 48 
Stat. 901, as amended 49 Stat. 704, 1379 (15 
U.S.C. 78w(a))) 
[40 FR 6646, Feb. 13, 1975] 

§ 240.3a12–6 Definition of ‘‘common 
trust fund’’ as used in section 
3(a)(12) of the act. 

The term common trust fund as used 
in section 3(a)(12) of the Act (15 U.S.C. 
78c(a)(12)) shall include a common 
trust fund which is maintained by a 
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bank which is a member of an affili-
ated group, as defined in section 1504(a) 
of the Internal Revenue Code of 1954 (26 
U.S.C. 1504(a)), and which is main-
tained exclusively for the collective in-
vestment and reinvestment of monies 
contributed thereto by one or more 
bank members of such affiliated group 
in the capacity of trustee, executor, ad-
ministrator, or guardian; Provided, 
That: 

(a) The common trust fund is oper-
ated in compliance with the same state 
and federal regulatory requirements as 
would apply if the bank maintaining 
such fund and any other contributing 
banks were the same entity; and 

(b) The rights of persons for whose 
benefit a contributing bank acts as 
trustee, executor, administrator, or 
guardian would not be diminished by 
reason of the maintenance of such com-
mon trust fund by another bank mem-
ber of the affiliated group. 

(15 U.S.C. 78c(b)) 
[43 FR 2392, Jan. 17, 1978] 

§ 240.3a12–7 Exemption for certain de-
rivative securities traded otherwise 
than on a national securities ex-
change. 

Any put, call, straddle, option, or 
privilege traded exclusively otherwise 
than on a national securities exchange 
and for which quotations are not dis-
seminated through an automated 
quotation system of a registered secu-
rities association, which relates to any 
securities which are direct obligations 
of, or obligations guaranteed as to 
principal or interest by, the United 
States, or securities issued or guaran-
teed by a corporation in which the 
United States has a direct or indirect 
interest as shall be designated for ex-
emption by the Secretary of the Treas-
ury pursuant to section 3(a)(12) of the 
Act, shall be exempt from all provi-
sions of the Act which by their terms 
do not apply to any ‘‘exempted secu-
rity’’ or ‘‘exempted securities,’’ pro-
vided that the securities underlying 
such put, call, straddle, option or privi-
lege represent an obligation equal to or 
exceeding $250,000 principal amount. 

(15 U.S.C. 78a et seq., and particularly secs. 
3(a)(12), 15(a)(2) and 23(a) (15 U.S.C. 78c(a)(12), 
78o(a)(2) and 78w(a))) 
[49 FR 5073, Feb. 10, 1984] 

§ 240.3a12–8 Exemption for designated 
foreign government securities for 
purposes of futures trading. 

(a) When used in this Rule, the fol-
lowing terms shall have the meaning 
indicated: 

(1) The term designated foreign govern-
ment security shall mean a security not 
registered under the Securities Act of 
1933 nor the subject of any American 
depositary receipt so registered, and 
representing a debt obligation of the 
government of 

(i) The United Kingdom of Great 
Britain and Northern Ireland; 

(ii) Canada; 
(iii) Japan; 
(iv) The Commonwealth of Australia; 
(v) The Republic of France; 
(vi) New Zealand; 
(vii) The Republic of Austria; 
(viii) The Kingdom of Denmark; 
(ix) The Republic of Finland; 
(x) The Kingdom of the Netherlands; 
(xi) Switzerland; 
(xii) The Federal Republic of Ger-

many; 
(xiii) The Republic of Ireland; 
(xiv) The Republic of Italy; 
(xv) The Kingdom of Spain; 
(xvi) The United Mexican States; 
(xvii) The Federative Republic of 

Brazil; 
(xviii) The Republic of Argentina; or 
(xix) The Republic of Venezuela. 
(2) The term qualifying foreign futures 

contracts shall mean any contracts for 
the purchase or sale of a designated 
foreign government security for future 
delivery, as ‘‘future delivery’’ is de-
fined in 7 U.S.C. 2, provided such con-
tracts require delivery outside the 
United States, any of its possessions or 
territories, and are traded on or 
through a board of trade, as defined at 
7 U.S.C. 2. 

(b) Any designated foreign govern-
ment security shall, for purposes only 
of the offer, sale or confirmation of 
sale of qualifying foreign futures con-
tracts, be exempted from all provisions 
of the Act which by their terms do not 
apply to an ‘‘exempted security’’ or 
‘‘exempted securities.’’ 
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(15 U.S.C. 78a et seq., and particularly secs. 
3(a)(12), and 23(a) 15 U.S.C. 78c(a)(12), and 
78w(a)) 
[49 FR 8599, Mar. 8, 1984, as amended at 51 FR 
25998, July 18, 1986; 52 FR 8877, Mar. 20, 1987; 
52 FR 42279, Nov. 4, 1987; 53 FR 43863, Oct. 31, 
1988; 57 FR 1378, Jan. 14, 1992; 59 FR 54815, 
Nov. 2, 1994; 60 FR 62326, Dec. 6, 1995; 61 FR 
10274, Mar. 13, 1996] 

§ 240.3a12–9 Exemption of certain di-
rect participation program securi-
ties from the arranging provisions 
of sections 7(c) and 11(d)(1). 

(a) Direct participation program se-
curities sold on a basis whereby the 
purchase price is paid to the issuer in 
one or more mandatory deferred pay-
ments shall be deemed to be exempted 
securities for purposes of the arranging 
provisions of sections 7(c) and 11(d)(1) 
of the Act, provided that: 

(1) The securities are registered 
under the Securities Act of 1933 or are 
sold or offered exclusively on an intra-
state basis in reliance upon section 
3(a)(11) of that Act; 

(2) The mandatory deferred payments 
bear a reasonable relationship to the 
capital needs and program objectives 
described in a business development 
plan disclosed to investors in a reg-
istration statement filed with the Com-
mission under the Securities Act of 
1933 or, where no registration state-
ment is required to be filed with the 
Commission, as part of a statement 
filed with the relevant state securities 
administrator; 

(3) Not less than 50 percent of the 
purchase price of the direct participa-
tion program security is paid by the in-
vestor at the time of sale; 

(4) The total purchase price of the di-
rect participation program security is 
due within three years in specified 
property programs or two years in non- 
specified property programs. Such pay- 
in periods are to be measured from the 
earlier of the completion of the offer-
ing or one year following the effective 
date of the offering. 

(b) For purposes of this rule: 
(1) Direct participation program shall 

mean a program financed through the 
sale of securities, other than securities 
that are listed on an exchange, quoted 
on NASDAQ, or will otherwise be ac-
tively traded during the pay-in period 
as a result of efforts by the issuer, un-

derwriter, or other participants in the 
initial distribution of such securities, 
that provides for flow-through tax con-
sequences to its investors; Provided, 
however, That the term ‘‘direct partici-
pation program’’ does not include real 
estate investment trusts, Subchapter S 
corporate offerings, tax qualified pen-
sion and profit sharing plans under sec-
tions 401 and 403(a) of the Internal Rev-
enue Code (‘‘Code’’), tax shelter annu-
ities under section 403(b) of the Code, 
individual retirement plans under sec-
tion 408 of the Code, and any issuer, in-
cluding a separate account, that is reg-
istered under the Investment Company 
Act of 1940. 

(2) Business development plan shall 
mean a specific plan describing the 
program’s anticipated economic devel-
opment and the amounts of future cap-
ital contributions, in the form of man-
datory deferred payments, to be re-
quired at specified times or upon the 
occurrence of certain events. 

(3) Specified property program shall 
mean a direct participation program in 
which, at the date of effectiveness, 
more than 75 percent of the net pro-
ceeds from the sale of program securi-
ties are committed to specific pur-
chases or expenditures. Non-specified 
property program shall mean any other 
direct participation program. 
[51 FR 8801, Mar. 14, 1986] 

§ 240.3a12–10 Exemption of certain se-
curities issued by the Resolution 
Funding Corporation. 

Securities that are issued by the Res-
olution Funding Corporation pursuant 
to section 21B(f) of the Federal Home 
Loan Bank Act (12 U.S.C. 1421 et seq.) 
are exempt from the operation of all 
provisions of the Act that by their 
terms do not apply to any ‘‘exempted 
security’’ or to ‘‘exempted securities.’’ 
[54 FR 37789, Sept. 13, 1989] 

§ 240.3a12–11 Exemption from sections 
8(a), 14(a), 14(b), and 14(c) for debt 
securities listed on a national secu-
rities exchange. 

(a) Debt securities that are listed for 
trading on a national securities ex-
change shall be exempt from the re-
strictions on borrowing of section 8(a) 
of the Act (15 U.S.C. 78h(a)). 
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(b) Debt securities registered pursu-
ant to the provisions of section 12(b) of 
the Act (15 U.S.C. 78l(b)) shall be ex-
empt from sections 14(a), 14(b), and 
14(c) of the Act (15 U.S.C. 78n(a), (b), 
and (c)), except that §§ 240.14a-1, 240.14a- 
2(a), 240.14a-9, 240.14a-13, 240.14b-1, 
240.14b-2, 240.14c-1, 240.14c-6 and 240.14c- 
7 shall continue to apply. 

(c) For purposes of this section, debt 
securities is defined to mean any securi-
ties that are not ‘‘equity securities’’ as 
defined in section 3(a)(11) of the Act (15 
U.S.C. 78c(a)(11)) and § 240.3a11–1 there-
under. 
[59 FR 55347, Nov. 7, 1994] 

§ 240.3a40–1 Designation of financial 
responsibility rules. 

The term financial responsibility rules 
for purposes of the Securities Investor 
Protection Act of 1970 shall include: 

(a) Any rule adopted by the Commis-
sion pursuant to sections 8, 15(c)(3), 
17(a) or 17(e)(1)(A) of the Securities Ex-
change Act of 1934; 

(b) Any rule adopted by the Commis-
sion relating to hypothecation or lend-
ing of customer securities; 

(c) Any rule adopted by any self-regu-
latory organization relating to capital, 
margin, recordkeeping, hypothecation 
or lending requirements; and 

(d) Any other rule adopted by the 
Commission or any self-regulatory or-
ganization relating to the protection of 
funds or securities. 

(Secs. 3, 15(c)(3), 17(a) and 23 (15 U.S.C. 78c, 
78o, 78q(a) and 78u)) 
[44 FR 28318, May 15, 1979] 

§ 240.3a43–1 Customer-related govern-
ment securities activities incidental 
to the futures-related business of a 
futures commission merchant reg-
istered with the Commodity Fu-
tures Trading Commission. 

(a) A futures commission merchant 
registered with the Commodity Fu-
tures Trading Commission (‘‘CFTC’’) is 
not a government securities broker or 
government securities dealer solely be-
cause such futures commission mer-
chant effects transactions in govern-
ment securities that are defined in 
paragraph (b) of this section as inci-
dental to such person’s futures-related 
business. 

(b) Provided that the futures com-
mission merchant maintains in a regu-

lated account all funds and securities 
associated with such government secu-
rities transactions (except funds and 
securities associated with transactions 
under paragraph (b)(1)(i) of this section 
and does not advertise that it is in the 
business of effecting transactions in 
government securities otherwise than 
in connection with futures or options 
on futures trading or the investment of 
margin or excess funds related to such 
trading or the trading of any other in-
strument subject to CFTC jurisdiction, 
the following transactions in govern-
ment securities are incidental to the 
futures-related business of such a fu-
tures commission merchant: 

(1) Transactions as agent for a cus-
tomer— 

(i) To effect delivery pursuant to a 
futures contract; or 

(ii) For risk reduction or arbitrage of 
existing or contemporaneously created 
postions in futures or options on fu-
tures; 

(2) Transactions as agent for a cus-
tomer for investment of margin and ex-
cess funds related to futures or options 
on futures trading or the trading of 
other instruments subject to CFTC ju-
risdiction, provided further that, 

(i) Such transactions involve Treas-
ury securities with a maturity of less 
than 93 days at the time of the 
transation. 

(ii) Such transactions generate no 
monetary profit for the futures com-
mission merchant in excess of the costs 
of executing such transactions, or 

(iii) Such transactions are unsolic-
ited, and commissions and other in-
come generated on transactions pursu-
ant to this paragraph (b)(2)(iii) (includ-
ing transactional fees paid by the fu-
tures commission merchant and 
charged to its customer) do not exceed 
2% of such futures commission mer-
chant’s total commission revenues; 

(3) Exchange of futures for physicals 
transactions as agent for or as prin-
cipal with a customer; and 

(4) Any transaction or transactions 
that the Commission exempts, either 
unconditionally or on specified terms 
and conditions, as incidental to the fu-
tures-related business of a specified fu-
tures commission merchant, a specified 
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category of futures commission mer-
chants, or futures commission mer-
chants generally. 

(c) Definitions. (1) Customer means 
any person for whom the futures com-
mission merchant effects or intends to 
effect transactions in futures, options 
on futures, or any other instruments 
subject to CFTC jurisdiction. 

(2) Regulated account means a cus-
tomer segregation account subject to 
the regulations of the CFTC; provided, 
however, that, where such regulations 
do not permit to be maintained in such 
an account or require to be maintained 
in a separate regulated account funds 
or securities in proprietary accounts or 
funds or securities used as margin for 
or excess funds related to futures con-
tracts, options on futures or any other 
instruments subject to CFTC jurisdic-
tion that trade outside the United 
States, its territories, or possessions, 
the term regulated account means such 
separate regulated account or any 
other account subject to record-keep-
ing regulations of the CFTC. 

(3) Unsolicited transaction means a 
transaction that is not effected in a 
discretionary account or recommended 
to a customer by the futures commis-
sion merchant, an associated person of 
a futures commission merchant, a busi-
ness affiliate that is controlled by, con-
trolling, or under common control with 
the futures commission merchant, or 
an introducing broker that is guaran-
teed by the futures commission mer-
chant. 

(4) Futures and futures contracts mean 
contracts of sale of a commodity for fu-
ture delivery traded on or subject to 
the rules of a contract market des-
ignated by the CFTC or traded on or 
subject to the rules of any board of 
trade located outside the United 
States, its territories, or possessions. 

(5) Options on futures means puts or 
calls on a futures contract traded on or 
subject to the rules of a contract mar-
ket designated by the CFTC or traded 
or subject to the rules of any board of 
trade located outside the United 
States, its territories, or possessions. 
[52 FR 27969, July 24, 1987] 

§ 240.3a44–1 Proprietary government 
securities transactions incidental to 
the futures-related business of a 
CFTC-regulated person. 

(a) A person registered with the Com-
modity Futures Trading Commission 
(‘‘CFTC’’), a contract market des-
ignated by the CFTC, such a contract 
market’s affiliated clearing organiza-
tion, or any floor trader or such a con-
tract market (hereinafter referred to 
collectively as a ‘‘CFTC-regulated per-
son’’) is not a government securities 
dealer solely because such person ef-
fects transactions for its own account 
in government securities that are de-
fined in paragraph (b) of this section as 
incidental to such person’s futures-re-
lated business. 

(b) Provided that a CFTC-regulated 
person does not advertise or otherwise 
hold itself out as a government securi-
ties dealer except as permitted under 
rule 3a43-1 (§ 240.3a43–1) the following 
transactions in government securities 
for its own account are incidental to 
the futures-related business of such a 
CFTC-regulated person: 

(1) Transactions to effect delivery of 
a government security pursuant to a 
futures contract; 

(2) Exchange of futures for physicals 
transactions with (i) a government se-
curities broker or government securi-
ties dealer that has registered with the 
Commission or filed notice pursuant to 
section 15C(a) of the Act or (ii) a CFTC- 
regulated person; 

(3) Transactions (including repur-
chase agreements and reverse repur-
chase agreements) involving seg-
regated customer funds and securities 
or funds and securities held by a clear-
ing organization with (i) a government 
securities broker or government secu-
rities dealer that has registered with 
the Commission of filed notice pursu-
ant to section 15C(a) of the Act or (ii) 
a bank; 

(4) Transactions for risk reduction or 
arbitrage of existing or contempora-
neously created positions in futures or 
options on futures with (i) a govern-
ment securities broker or government 
securities dealer that has registered 
with the Commission or filed notice 
pursuant to section 15C(a) of the Act or 
(ii) a CFTC-regulated person; 
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(5) Repurchase and reverse repur-
chase agreement transactions between 
a futures commission merchant acting 
in a proprietary capacity and another 
CFTC-regulated person acting in a pro-
prietary capacity and contempora-
neous offsetting transactions between 
such a futures commission merchant 
and (i) a government securities broker 
or government securities dealer that 
has registered with the Commission or 
filed notice pursuant to section 15C(a) 
of the Act, (ii) a bank, or (iii) a CFTC- 
regulated person acting in a propri-
etary capacity; and 

(6) Any transaction or transactions 
that the Commission exempts, either 
unconditionally or on specified terms 
and conditions, as incidental to the fu-
tures related business of a specified 
CFTC-regulated person, a specified cat-
egory of CFTC-regulated persons, or 
CFTC-regulated persons generally. 

(c) Definitions. (1) Segregated customer 
funds means funds subject to CFTC seg-
regation requirements. 

(2) Futures and futures contracts 
means contracts of sale of a com-
modity for future delivery traded on or 
subject to the rules of a contract mar-
ket designated by the CFTC or traded 
on or subject to the rules of any board 
of trade located outside the United 
States, its territories, or possessions. 

(3) Options on futures means puts or 
calls on a futures contract traded on or 
subject to the rules of a contract mar-
ket designated by the CFTC or traded 
on or subject to the rules of any board 
of trade located outside the United 
States, its territories, or possessions. 
[52 FR 27970, July 24, 1987] 

§ 240.3a51–1 Definition of ‘‘penny 
stock’’. 

For purposes of section 3(a)(51) of the 
Act, the term ‘‘penny stock’’ shall 
mean any equity security other than a 
security: 

(a) That is a reported security, as de-
fined in 17 CFR 240.11Aa3–1(a) of this 
chapter; 

except that a security that is reg-
istered on the American Stock Ex-
change, Inc. pursuant to the listing cri-
teria of the Emerging Company Mar-
ketplace, but that does not otherwise 
satisfy the requirements of paragraph 
(b), (c), or (d) of this section, shall be a 

penny stock for purposes of section 
15(b)(6) of the Act; 

(b) That is issued by an investment 
company registered under the Invest-
ment Company Act of 1940; 

(c) That is a put or call option issued 
by the Options Clearing Corporation; 

(d) Except for purposes of section 7(b) 
of the Securities Act and Rule 419 (17 
CFR 230.419), that has a price of five 
dollars or more; 

(1) For purposes of paragraph (d) of 
this section: 

(i) A security has a price of five dol-
lars or more for a particular trans-
action if the security is purchased or 
sold in that transaction at a price of 
five dollars or more, excluding any 
broker or dealer commission, commis-
sion equivalent, mark-up, or mark- 
down; and 

(ii) Other than in connection with a 
particular transaction, a security has a 
price of five dollars or more at a given 
time if the inside bid quotation is five 
dollars or more; provided, however, that 
if there is no such inside bid quotation, 
a security has a price of five dollars or 
more at a given time if the average of 
three or more interdealer bid 
quotations at specified prices displayed 
at that time in an interdealer 
quotation system, as defined in 17 CFR 
240.15c2–7(c)(1), by three or more mar-
ket makers in the security, is five dol-
lars or more. 

(iii) The term ‘‘inside bid quotation’’ 
shall mean the highest bid quotation 
for the security displayed by a market 
maker in the security on an automated 
interdealer quotation system that has 
the characteristics set forth in section 
17B(b)(2) of the Act, or such other auto-
mated interdealer quotation system 
designated by the Commission for pur-
poses of this section, at any time in 
which at least two market makers are 
contemporaneously displaying on such 
system bid and offer quotations for the 
security at specified prices. 

(2) If a security is a unit composed of 
one or more securities, the unit price 
divided by the number of shares of the 
unit that are not warrants, options, 
rights, or similar securities must be 
five dollars or more, as determined in 
accordance with paragraph (d)(1) of 
this section, and any share of the unit 
that is a warrant, option, right, or 
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similar security, or a convertible secu-
rity, must have an exercise price or 
conversion price of five dollars or 
more; 

(e) That is registered, or approved for 
registration upon notice of issuance, on 
a national securities exchange that 
makes transaction reports available 
pursuant to 17 CFR 240.11Aa3–1 of this 
chapter, provided that: 

(1) Price and volume information 
with respect to transactions in that se-
curity is required to be reported on a 
current and continuing basis and is 
made available to vendors of market 
information pursuant to the rules of 
the national securities exchange; and 

(2) The security is purchased or sold 
in a transaction that is effected on or 
through the facilities of the national 
securities exchange, or that is part of a 
distribution of the security; 

except that a security that satisfies the 
requirements of this paragraph, but 
that does not otherwise satisfy the re-
quirements of paragraph (a), (b), (c), or 
(d) of this section, shall be a penny 
stock for purposes of Section 15(b)(6) of 
the Act; 

(f) That is authorized, or approved for 
authorization upon notice of issuance, 
for quotation in the National Associa-
tion of Securities Dealers’ Automated 
Quotation system (NASDAQ), provided 
that price and volume information 
with respect to transactions in that se-
curity is required to be reported on a 
current and continuing basis and is 
made available to vendors of market 
information pursuant to the rules of 
the National Association of Securities 
Dealers, Inc.; 

except that a security that satisfies the 
requirements of this paragraph, but 
that does not otherwise satisfy the re-
quirements of paragraphs (a), (b), (c), 
or (d) of this section, shall be a penny 
stock for purposes of section 15(b)(6) of 
the Act; or 

(g) Whose issuer has: 
(1) Net tangible assets (i.e., total as-

sets less intangible assets and liabil-
ities) in excess of $2,000,000, if the 
issuer has been in continuous operation 
for at least three years, or $5,000,000, if 
the issuer has been in continuous oper-
ation for less than three years; or 

(2) Average revenue of at least 
$6,000,000 for the last three years. 

(3) For purposes of paragraph (g) of 
this section, net tangible assets or av-
erage revenues must be demonstrated 
by financial statements dated less than 
fifteen months prior to the date of the 
transaction that the broker or dealer 
has reviewed and has a reasonable basis 
for believing are accurate in relation 
to the date of the transaction, and: 

(i) If the issuer is other than a for-
eign private issuer, are the most recent 
financial statements for the issuer that 
have been audited and reported on by 
an independent public accountant in 
accordance with the provisions of 17 
CFR 210.2–02; or 

(ii) If the issuer is a foreign private 
issuer, are the most recent financial 
statements for the issuer that have 
been filed with the Commission or fur-
nished to the Commission pursuant to 
17 CFR 240.12g3–2(b); provided, however, 
that if financial statements for the 
issuer dated less than fifteen months 
prior to the date of the transaction 
have not been filed with or furnished to 
the Commission, financial statements 
dated within fifteen months prior to 
the transaction shall be prepared in ac-
cordance with generally accepted ac-
counting principles in the country of 
incorporation, audited in compliance 
with the requirements of that jurisdic-
tion, and reported on by an accountant 
duly registered and in good standing in 
accordance with the regulations of that 
jurisdiction. 

(4) The broker or dealer shall pre-
serve, as part of its records, copies of 
the financial statements required by 
paragraph (g)(3) of this section for the 
period specified in 17 CFR 240.17a–4(b). 
[57 FR 18032, Apr. 28, 1992, as amended at 58 
FR 58101, Oct. 29, 1993] 

DEFINITIONS 

§ 240.3b–1 Definition of ‘‘listed’’. 
The term listed means admitted to 

full trading privileges upon application 
by the issuer or its fiscal agent or, in 
the case of the securities of a foreign 
corporation, upon application by a 
banker engaged in distributing them; 
and includes securities for which au-
thority to add to the list on official no-
tice of issuance has been granted. 
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(Sec. 3, 48 Stat. 884; 15 U.S.C. 78c) 
[13 FR 8179, Dec. 22, 1948] 

§ 240.3b–2 Definition of ‘‘officer’’. 
The term officer means a president, 

vice president, secretary, treasury or 
principal financial officer, comptroller 
or principal accounting officer, and any 
person routinely performing cor-
responding functions with respect to 
any organization whether incorporated 
or unincorporated. 
[47 FR 11464, Mar. 16, 1982; 47 FR 11819, Mar. 
19, 1982] 

§ 240.3b–3 Definition of ‘‘short sale’’. 
The term short sale means any sale of 

a security which the seller does not 
own or any sale which is consummated 
by the delivery of a security borrowed 
by, or for the account of, the seller. A 
person shall be deemed to own a secu-
rity if (a) he or his agent has the title 
to it; or (b) he has purchased, or has en-
tered into an unconditional contract, 
binding on both parties thereto, to pur-
chase it but has not yet received it; or 
(c) he owns a security convertible into 
or exchangeable for it and has tendered 
such security for conversion or ex-
change; or (d) he has an option to pur-
chase or acquire it and has exercised 
such option; or (e) he has rights or war-
rants to subscribe to it and has exer-
cised such rights or warrants: Provided, 
however, That a person shall be deemed 
to own securities only to the extent 
that he has a net long position in such 
securities. 
[40 FR 25444, June 16, 1975] 

CROSS REFERENCE: For regulations relating 
to ‘‘short sale’’, see §§ 240.10a–1, and 240.10a–2. 

§ 240.3b–4 Definition of ‘‘foreign gov-
ernment, foreign issuer’’ and ‘‘for-
eign private issuer.’’ 

(a) The term foreign government 
means the government of any foreign 
country or of any political subdivision 
of a foreign country. 

(b) The term foreign issuer means any 
issuer which is a foreign government, a 
national of any foreign country or a 
corporation or other organization in-
corporated or organized under the laws 
of any foreign country. 

(c) Foreign private issuer: The term 
‘‘foreign private issuer’’ means any for-
eign issuer other than a foreign govern-

ment except an issuer meeting the fol-
lowing conditions: 

(1) More than 50 percent of the out-
standing voting securities of such 
issuer are held of record either directly 
or through voting trust certificates or 
depositary receipts by residents of the 
United States; and 

(2) Any of the following: 
(i) The majority of the executive offi-

cers or directors are United States citi-
zens or residents, 

(ii) More than 50 percent of the assets 
of the issuer are located in the United 
States, or 

(iii) The business of the issuer is ad-
ministered principally in the United 
States. For the purpose of this para-
graph, the term ‘‘resident,’’ as applied 
to security holders, shall mean any 
person whose address appears on the 
records of the issuer, the voting trust-
ee, or the depositary as being located 
in the United States. 

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54 
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat. 
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13, 
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1, 
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49 
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78 
Stat. 565–574; secs. 1, 2, 82 Stat. 454; sec. 28(c), 
84 Stat. 1435; secs. 1, 2, 84 Stat. 1497; sec. 
105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 89 Stat. 
117, 118, 119, 155; sec. 308(b), 90 Stat. 57; secs. 
202, 203, 204, 91 Stat. 1494, 1498, 1500; 15 U.S.C. 
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d), 
78w(a)) 
[32 FR 7848, May 30, 1967, as amended at 48 
FR 46739, Oct. 14, 1983] 

§ 240.3b–5 Non-exempt securities 
issued under governmental obliga-
tions. 

(a) Any part of an obligation evi-
denced by any bond, note, debenture, 
or other evidence of indebtedness 
issued by any governmental unit speci-
fied in section 3(a)(12) of the Act which 
is payable from payments to be made 
in respect of property or money which 
is or will be used, under a lease, sale, or 
loan arrangement, by or for industrial 
or commercial enterprise, shall be 
deemed to be a separate ‘‘security’’ 
within the meaning of section 3(a)(10) 
of the Act, issued by the lessee or obli-
gor under the lease, sale or loan ar-
rangement. 
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(b) An obligation shall not be deemed 
a separate ‘‘security’’ as defined in 
paragraph (a) of this section if, (1) the 
obligation is payable from the general 
revenues of a governmental unit, speci-
fied in section 3(a)(12) of the Act, hav-
ing other resources which may be used 
for the payment of the obligation, or 
(2) the obligation relates to a public 
project or facility owned and operated 
by or on behalf of and under the con-
trol of a governmental unit specified in 
such section, or (3) the obligation re-
lates to a facility which is leased to 
and under the control of an industrial 
or commercial enterprise but is a part 
of a public project which, as a whole, is 
owned by and under the general control 
of a governmental unit specified in 
such section, or an instrumentality 
thereof. 

(c) This rule shall apply to trans-
actions of the character described in 
paragraph (a) of this section only with 
respect to bonds, notes, debentures or 
other evidences of indebtedness sold 
after December 31, 1968. 

(Sec. 3, 48 Stat. 882; 15 U.S.C. 78c, 77s) 
[33 FR 12648, Sept. 6, 1968, as amended at 35 
FR 6000, Apr. 11, 1970] 

§ 240.3b–6 Liability for certain state-
ments by issuers. 

(a) A statement within the coverage 
of paragraph (b) of this section which is 
made by or on behalf of an issuer or by 
an outside reviewer retained by the 
issuer shall be deemed not to be a 
fraudulent statement (as defined in 
paragraph (d) of this section), unless it 
is shown that such statement was made 
or reaffirmed without a reasonable 
basis or was disclosed other than in 
good faith. 

(b) This rule applies to the following 
statements: 

(1) A forward-looking statement (as 
defined in paragraph (c) of this section) 
made in a document filed with the 
Commission, in Part I of a quarterly 
report on Form 10–Q and Form 10–QSB, 
§ 249.308a of this chapter, or in an an-
nual report to share–holders meeting 
the requirements of Rules 14a–3(b) and 
(c) or 14c–3(a) and (b) under the Securi-
ties Exchange Act of 1934, a statement 
reaffirming such forward-looking 
statement subsequent to the date the 
document was filed or the annual re-

port was made publicly available, or a 
forward-looking statement made prior 
to the date the document was filed or 
the date the annual report was made 
publicly available if such statement is 
reaffirmed in a filed document, in Part 
I of a quarterly report on Form 10–Q 
and Form 10–QSB, or in an annual re-
port made publicly available within a 
reasonable time after the making of 
such forward-looking statement; Pro-
vided, That: 

(i) At the time such statements are 
made or reaffirmed, either the issuer is 
subject to the reporting requirements 
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934 and has com-
plied with the requirements of Rule 
13a–1 or 15d–1 thereunder, if applicable, 
to file its most recent annual report on 
Form 10–K and Form 10–KSB or Form 
20–F or Form 40–F; or if the issuer is 
not subject to the reporting require-
ments of section 13(a) or 15(d) of the 
Securities Exchange Act of 1934, the 
statements are made in a registration 
statement filed under the Securities 
Act of 1933 offering statement or solici-
tation of interest written document or 
broadcast script under Regulation A or 
pursuant to section 12 (b) or (g) of the 
Securities Exchange Act of 1934, and 

(ii) The statements are not made by 
or on behalf of an issuer that is an in-
vestment company registered under 
the Investment Company Act of 1940; 
and 

(2) Information which is disclosed in 
a document filed with the Commission 
in Part I of a quarterly report on Form 
10–Q and Form 10–QSB (§ 249.308a of this 
chapter) or in an annual report to 
shareholders meeting the requirements 
of Rules 14a–3 (b) and (c) or 14c–3 (a) 
and (b) under the Securities Exchange 
Act of 1934 (§§ 240.14a–3 (b) and (c) or 
240.14c–3 (a) and (b) of this chapter) and 
which relates to (i) the effects of 
changing prices on the business enter-
prise, presented voluntarily or pursu-
ant to Item 303 of Regulation S–K 
(§ 229.303 of this chapter) or Regulation 
S–B (§ 228.303 of this chapter) or Item 9 
of Form 20–F (§ 249.220f of this chapter), 
‘‘Management’s discussion and analysis 
of financial condition and results of op-
erations,’’ or Item 302 of Regulation S– 
K (§ 229.302 of this chapter), ‘‘Supple-
mentary financial information,’’ or 
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Rule 3–20(c) of Regulation S–X (§ 210.3– 
20(c)) of this chapter) or (ii) the value 
of proved oil and gas reserves (such as 
a standardized measure of discounted 
future net cash flows relating to proved 
oil and gas reserves as set forth in 
paragraphs 30–34 of Statement of Fi-
nancial Accounting Standards No. 69) 
presented voluntarily or pursuant to 
Item 302 of Regulation S–K (§ 229.302 of 
this chapter). 

(c) For the purpose of this rule, the 
term forward-looking statement shall 
mean and shall be limited to: 

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or 
other financial items; 

(2) A statement of management’s 
plans and objectives for future oper-
ations; 

(3) A statement of future economic 
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of 
Regulation S–K (§ 229.303 of this chap-
ter) or Item 9 of Form 20–F or 

(4) Disclosed statements of the as-
sumptions underlying or relating to 
any of the statements described in 
paragraphs (c) (1), (2), or (3) of this sec-
tion. 

(d) For the purpose of this rule the 
term fraudulent statement shall mean a 
statement which is an untrue state-
ment of a material fact, a statement 
false or misleading with respect to any 
material fact, an omission to state a 
material fact necessary to make a 
statement not misleading, or which 
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction, 
act, practice, course of business, or an 
artifice to defraud, as those terms are 
used in the Securities Exchange Act of 
1934 or the rules or regulations promul-
gated thereunder. 
[46 FR 13990, Feb. 25, 1981, as amended at 46 
FR 19457, Mar. 31, 1981; 47 FR 11464, Mar. 16, 
1982; 47 FR 54780, Dec. 6, 1982; 47 FR 57915, 
Dec. 29, 1982; 48 FR 19876, May 3, 1983; 56 FR 
30067, July 1, 1991; 57 FR 36494, Aug. 13, 1992] 

§ 240.3b–7 Definition of ‘‘executive offi-
cer’’. 

The term executive officer, when used 
with reference to a registrant, means 
its president, any vice president of the 
registrant in charge of a principal busi-
ness unit, division or function (such as 
sales, administration or finance), any 
other officer who performs a policy 
making function or any other person 
who performs similar policy making 
functions for the registrant. Executive 
officers of subsidiaries may be deemed 
executive officers of the registrant if 
they perform such policy making func-
tions for the registrant. 
[47 FR 11464, Mar. 16, 1982, as amended at 56 
FR 7265, Feb. 21, 1991] 

§ 240.3b–8 Definitions of ‘‘Qualified 
OTC Market Maker, Qualified Third 
Market Maker’’ and ‘‘Qualified 
Block Positioner’’. 

For the purposes of Regulation U 
under the Act (12 CFR part 221): 

(a) The term Qualified OTC Market 
Maker in an over-the-counter (‘‘OTC’’) 
margin security means a dealer in any 
‘‘OTC Margin Security’’ (as that term 
is defined in section 2(j) of Regulation 
U (12 CFR 221.2(j)) who (1) is a broker 
or dealer registered pursuant to section 
15 of the Act, (2) is subject to and is in 
compliance with Rule 15c3–1 (17 CFR 
240.15c3–1), (3) has and maintains min-
imum net capital, as defined in Rule 
15c3–1, of the lesser of (i) $250,000 or (ii) 
$25,000 plus $5,000 for each security in 
excess of five with regard to which the 
broker or dealer is, or is seeking to be-
come a Qualified OTC Market Maker, 
and (4) except when such activity is un-
lawful, meets all of the following con-
ditions with respect to such security: 
(i) He regularly publishes bona fide, 
competitive bid and offer quotations in 
a recognized inter-dealer quotation 
system, (ii) he furnishes bona fide, 
competitive bid and offer quotations to 
other brokers and dealers on request, 
(iii) he is ready, willing and able to ef-
fect transactions in reasonable 
amounts, and at his quoted prices, with 
other brokers and dealers, and (iv) he 
has a reasonable average rate of inven-
tory turnover in such security. 
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(b) The term Qualified Third Market 
Maker means a dealer in any stock reg-
istered on a national securities ex-
change (‘‘exchange’’) who (1) is a 
broker or dealer registered pursuant to 
section 15 of the Act, (2) is subject to 
and is in compliance with Rule 15c3–1 
(17 CFR 240.15c3–1), (3) has and main-
tains minimum net capital, as defined 
in Rule 15c3–1, of the lesser of (i) 
$500,000 or (ii) $100,000 plus $20,000 for 
each security in excess of five with re-
gard to which the broker or dealer is, 
or is seeking to become, a Qualified 
Third Market Maker, and (4) except 
when such activity is unlawful, meets 
all of the following conditions with re-
spect to such security: (i) He furnishes 
bona fide, competitive bid and offer 
quotations at all times to other bro-
kers and dealers on request, (ii) he is 
ready, willing and able to effect trans-
actions for his own account in reason-
able amounts, and at his quoted prices 
with other brokers and dealers, and 
(iii) he has a reasonable average rate of 
inventory turnover in such security. 

(c) The term Qualified Block Positioner 
means a dealer who (1) is a broker or 
dealer registered pursuant to section 15 
of the Act, (2) is subject to and in com-
pliance with Rule 15c3–1 (17 CFR 
240.15c3–1), (3) has and maintains min-
imum net capital, as defined in Rule 
15c3–1 of $1,000,000 and (4) except when 
such activity is unlawful, meets all of 
the following conditions: (i) He engages 
in the activity of purchasing long or 
selling short, from time to time, from 
or to a customer (other than a partner 
or a joint venture or other entity in 
which a partner, the dealer, or a person 
associated with such dealer, as defined 
in section 3(a) (18) of the Act, partici-
pates) a block of stock with a current 
market value of $200,000 or more in a 
single transaction, or in several trans-
actions at approximately the same 
time, from a single source to facilitate 
a sale or purchase by such customer, 
(ii) he has determined in the exercise of 
reasonable diligence that the block 
could not be sold to or purchased from 
others on equivalent or better terms, 
and (iii) he sells the shares comprising 
the block as rapidly as possible com-
mensurate with the circumstances. 

(15 U.S.C. 78a et seq., as amended by Pub. L. 
94–29 (June 4, 1975), particularly secs. 2, 3, 11, 

15, 17 and 23 thereof (15 U.S.C. 78b, 78c, 78k, 
78o, 78q and 78w)) 
[48 FR 39606, Sept. 1, 1983] 

§ 240.3b–9 Definition of ‘‘bank’’ for pur-
poses of section 3(a) (4) and (5) of 
the Act. 

(a) The term bank as used in the defi-
nition of broker and dealer in section 
3(a) (4) and (5) of the Act does not in-
clude a bank that: 

(1) Publicly solicits brokerage busi-
ness for which it receives transaction- 
related compensation, unless the bank 
enters into a contractual or other ar-
rangement with a broker-dealer reg-
istered under the Act pursuant to 
which the broker-dealer will offer bro-
kerage services on or off the premises 
of the bank, provided that: 

(i) Such broker-dealer is clearly iden-
tified as the person performing the bro-
kerage services; 

(ii) Bank employees perform only 
clerical and ministerial functions in 
connection with brokerage trans-
actions unless such employees are 
qualified as registered representatives 
pursuant to the requirements of the 
self-regulatory organizations; 

(iii) Bank employees do not receive, 
directly or indirectly, compensation 
for any brokerage activities unless 
such employees are qualified as reg-
istered representatives pursuant to the 
requirements of the self-regulatory or-
ganizations; and 

(iv) Such services are provided by the 
broker-dealer on a basis in which all 
customers are fully disclosed. 

(2) Directly or indirectly receives 
transaction-related compensation for 
providing brokerage services for trust, 
managing agency or other accounts to 
which the bank provides advice, pro-
vided, however, that this subsection 
shall not apply if the bank executes 
transactions through a registered 
broker-dealer and: 

(i) Each account independently 
chooses the broker-dealer through 
which execution is effected; 

(ii) The bank’s personnel do not re-
ceive, directly or indirectly, trans-
action-related compensation or com-
pensation based upon the number of ac-
counts choosing to use the registered 
broker-dealer; and 
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(iii) The brokerage services are pro-
vided by the broker-dealer on a basis in 
which all customers are fully disclosed; 
or 

(3) Deals in or underwrites securities. 
(b) This rule shall not apply to any 

bank that engages in one or more of 
the following activities only: 

(1) Effects transactions in exempted 
or municipal securities as defined in 
the Act or in commercial paper, bank-
ers’ acceptances or commercial bills; 

(2) Effects no more than 1,000 trans-
actions each year in securities other 
than exempted or municipal securities 
as defined in the Act or in commercial 
paper, bankers’ acceptances or com-
mercial bills; 

(3) Effects transactions for the in-
vestment portfolio of affiliated compa-
nies; 

(4) Effects transactions as part of a 
program for the investment or rein-
vestment of bank deposit funds into 
any no-load open-end investment com-
pany registered pursuant to the Invest-
ment Company Act of 1940 that at-
tempts to maintain a constant net 
asset value per share or has an invest-
ment policy calling for investment of 
at least 80% of its assets in debt securi-
ties maturing in thirteen months or 
less; 

(5) Effects transactions as part of any 
bonus, profit-sharing, pension, retire-
ment, thrift, savings, incentive, stock 
purchase, stock ownership, stock ap-
preciation, stock option, dividend rein-
vestment or similar plan for employees 
or shareholders of an issuer or its sub-
sidiaries; 

(6) Effects transactions pursuant to 
sections 3(b), 4(2) and 4(6) of the Securi-
ties Act of 1933 and the rules and regu-
lations thereunder; or 

(7) Is subject to section 15(e) of the 
Act. 

(c) The Commission, upon written re-
quest, or upon its own motion, may ex-
empt a bank, either unconditionally or 
on specific terms and conditions, where 
the Commisison determines that the 
bank’s activities are not within the in-
tended meaning and purpose of this 
rule. 

(d) For purposes of this section, the 
term transaction-related compensation 
shall mean monetary profit to the 

bank in excess of cost recovery for pro-
viding brokerage execution services. 
[50 FR 28394, July 12, 1985] 

§ 240.3b–10 [Reserved] 

§ 240.3b–11 Definitions relating to lim-
ited partnership roll-up trans-
actions for purposes of sections 
6(b)(9), 14(h) and 15A(b)(12)–(13). 

For purposes of sections 6(b)(9), 14(h) 
and 15A(b)(12)–(13) of the Act (15 U.S.C. 
78f(b)(9), 78n(h) and 78o–3(b)(12)–(13)): 

(a) The term limited partnership roll- 
up transaction does not include a trans-
action involving only entities that are 
not ‘‘finite-life’’ as defined in Item 
901(b)(2) of Regulation S–K 
(§ 229.901(b)(2) of this chapter). 

(b) The term limited partnership roll- 
up transaction does not include a trans-
action involving only entities reg-
istered under the Investment Company 
Act of 1940 (15 U.S.C. 80a–1 et seq.) or 
any Business Development Company as 
defined in section 2(a)(48) of that Act 
(15 U.S.C. 80a–2(a)(48)). 

(c) The term regularly traded shall be 
defined as in Item 901(c)(2)(v)(C) of Reg-
ulation S–K (§ 229.901(c)(2)(v)(C) of this 
chapter). 
[59 FR 63684, Dec. 8, 1994] 

REGISTRATION AND EXEMPTION OF 
EXCHANGES 

§ 240.6a–1 Form of application and 
amendments. 

(a) An application of an exchange for 
registration as a national securities ex-
change, or for exemption from such 
registration, shall be made in duplicate 
on Form 1 (§ 249.1 of this chapter), each 
of which shall be accompanied by the 
statement and exhibits prescribed to be 
filed in connection therewith. 

(b) An amendment to such applica-
tion shall be made in duplicate on 
Form 1–A (§ 249.1a of this chapter), and 
each amendment shall be dated and 
numbered in order of filing. 

(c) Promptly after the discovery that 
any information in the statement, any 
exhibit, or any amendment was inac-
curate when filed, the exchange shall 
file with the Commission an amend-
ment correcting such inaccuracy. 

(d) Whenever the number of changes 
to be reported in an amendment, or the 
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number of amendments filed, are so 
great that the purpose of clarity will 
be promoted by the filing of a new com-
plete statement and exhibits, an ex-
change may, at its election, or shall, 
upon request of the Commission, file as 
an amendment a complete new state-
ment together with all exhibits which 
are prescribed to be filed in connection 
with Form 1. 

(Secs. 5, 6, 17, 48 Stat. 885, 897, as amended; 15 
U.S.C. 78e, 78f, 78q) 
[14 FR 7759, Dec. 29, 1949] 

§ 240.6a–2 Periodic amendments to 
registration statements or exemp-
tion statements of exchanges. 

(a) Unless exempted pursuant to 
paragraph (c) of this section, on or be-
fore June 30 of each year, each ex-
change registered as a national securi-
ties exchange or exempted from such 
registration shall file an annual 
amendment setting forth: 

(1) All changes, and the effective 
dates thereof, which have been effected 
in any of the information contained or 
incorporated in the statement, and 
which have not previously been re-
ported in an annual amendment. Such 
amendment shall bring the statement 
up to date as of the latest practicable 
date within one month of the date on 
which the amendment is filed. In the 
event that no changes have occurred in 
any of this material during the period 
covered by the amendment, a state-
ment to that effect shall be set forth in 
the amendment. 

(2) Complete Exhibits E and F as of 
the end of the latest fiscal year of the 
exchange, or, in the case of the uncon-
solidated financial statements of an af-
filiate or subsidiary required under Ex-
hibit F, as of the end of the latest fis-
cal year of such affiliate. In the event 
that no change has occurred in the sta-
tus of an affiliate or subsidiary listed 
in a previous Exhibit F as one that is 
required by another Commission rule 
to file annual financial statements 
equivalent to those described in Ex-
hibit F, a statement to that effect shall 
be included. 

(3) Complete Exhibits G, H, J, L and 
M, which shall be up to date as of the 
latest practicable date within 3 months 
of the date on which the annual amend-
ment is filed, except that: 

(i) Exhibit J need only contain the 
name and principal place of business of 
each member organization, and for 
each member organization elected to 
membership after December 31, 1994, 
the date of election to membership; 

(ii) If a national securities exchange 
publishes or cooperates in the publica-
tion of the information required in 
these exhibits on an annual or more 
frequent basis, in lieu of filing such an 
exhibit a national securities exchange 
may: 

(A) Identify the publication in which 
such information is available, the 
name, address, and telephone number 
of the person from whom such publica-
tion may be obtained, and the price 
thereof; and 

(B) Certify to the accuracy of such 
information as of its date; 

(iii) If a national securities exchange 
keeps the information required in Ex-
hibits L and M up to date and makes it 
available to the Commission and the 
public on request, in lieu of filing such 
an exhibit, a national securities ex-
change may certify that the informa-
tion is kept up to date and is available 
to the Commission and the public upon 
request. 

(b) Unless exempted pursuant to 
paragraph (c) of this section, on or be-
fore June 30, 1983, and every three 
years thereafter each exchange reg-
istered as a national securities ex-
change shall file complete Exhibits 
A(1), A(2) and A(3) to its registration 
statement, which shall be up to date as 
of the latest practicable date within 3 
months of the date on which these ex-
hibits are filed, except that: 

(1) If a national securities exchange 
publishes or cooperates in the publica-
tion of the information required in 
these exhibits on an annual or more 
frequent basis, in lieu of filing such an 
exhibit a national securities exchange 
may: 

(i) Identify the publication in which 
such information is available, the 
name, address, and telephone number 
of the person from whom such publica-
tion may be obtained, and the price 
thereof; and 

(ii) Certify to the accuracy of such 
information as of its date; 

(2) If a national securities exchange 
keeps the information required in these 
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exhibits up to date and makes it avail-
able to the Commission and the public 
on request, in lieu of filing such an ex-
hibit, a national securities exchange 
may certify that the information is 
kept up to date and is available to the 
Commission and the public upon re-
quest. 

(c) The Commission may exempt a 
national securities exchange from 
making the periodic amendments re-
quired by this rule for any affiliate or 
subsidiary listed in response to Item 7 
of the exchange’s registration state-
ment, as amended, that either (1) is 
listed in response to Item 7 of the reg-
istration statement, as amended, of 
one or more other national securities 
exchanges; or (2) was an inactive sub-
sidiary throughout the subsidiary’s lat-
est fiscal year. The Commission may 
grant such exemptions upon such 
terms and conditions as it deems are 
necessary and appropriate for the pro-
tection of investors and the public in-
terest, provided, however, that at least 
one national securities exchange shall 
be required to make the periodic 
amendments required by this rule for 
an affiliate or subsidiary described in 
(c)(1) of this section. 

(15 U.S.C. 78a et seq., as amended by Pub. L. 
94–29 (June 4, 1975), and particularly secs. 3, 
5, 6, 17, 19 and 23 thereof (15 U.S.C. 78, 78e, 78f, 
78g, 78s and 78w)) 
[48 FR 24666, June 2, 1983, as amended at 59 
FR 66700, Dec. 28, 1994] 

§ 240.6a–3 Supplemental material. 
Each exchange registered as a na-

tional securities exchange or exempted 
from such registration shall furnish 
the following supplemental material: 

(a) Within 10 days after any action is 
taken which renders no longer accurate 
any of the information contained or in-
corporated in the statement or in any 
exhibit (except Exhibits E, F, L and M), 
or in any amendment thereto, the ex-
change shall file with the Commission 
written notification in triplicate set-
ting forth the nature of such action 
and the effective date thereof. Such no-
tification may be filed either in the 
form of a letter or in the form of a no-
tice made generally available to mem-
bers of the exchange. 

(b) Within 10 days after issuing or 
making generally available to mem-

bers of the exchange any material (in-
cluding notices, circulars, bulletins, 
lists, periodicals, etc.) the exchange 
shall file with the Commission three 
copies of such material. 

(c) Within 15 days after the end of 
each calendar month the exchange 
shall file with the Commission a report 
concerning the securities sold on such 
exchange during such calendar month, 
setting forth: 

(1) The number of shares of stock 
sold and the aggregate dollar amount 
thereof; 

(2) The principal amount of bonds 
sold and the aggregate dollar amount 
thereof; and 

(3) The number of units of rights and 
warrants sold and the aggregate dollar 
amount thereof. 

(Secs. 5, 6, 17, 48 Stat. 885, 897, as amended; 15 
U.S.C. 78e, 78f, 78q) 
[14 FR 7759, Dec. 29, 1949, as amended at 19 
FR 4723, July 31, 1954] 

§ 240.7c2–1 [Reserved] 

HYPOTHECATION OF CUSTOMERS’ 
SECURITIES 

§ 240.8c–1 Hypothecation of customers’ 
securities. 

(a) General provisions. No member of a 
national securities exchange, and no 
broker or dealer who transacts a busi-
ness in securities through the medium 
of any such member shall, directly or 
indirectly, hypothecate or arrange for 
or permit the continued hypothecation 
of any securities carried for the ac-
count of any customer under cir-
cumstances: 

(1) That will permit the commingling 
of securities carried for the account of 
any such customer with securities car-
ried for the account of any other cus-
tomer, without first obtaining the 
written consent of each such customer 
to such hypothecation; 

(2) That will permit such securities 
to be commingled with securities car-
ried for the account of any person 
other than a bona fide customer of 
such member, broker or dealer under a 
lien for a loan made to such member, 
broker or dealer; or 

(3) That will permit securities car-
ried for the account of customers to be 
hypothecated or subjected to any lien 
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or liens or claim or claims of the 
pledges or pledgees, for a sum which 
exceeds the aggregate indebtedness of 
all customers in respect of securities 
carried for their accounts; except that 
this clause shall not be deemed to be 
violated by reason of an excess arising 
on any day through the reduction of 
the aggregate indebtedness of cus-
tomers on such day, provided that 
funds or securities in an amount suffi-
cient to eliminate such excess are paid 
or placed in transfer to pledgees for the 
purpose of reducing the sum of the 
liens or claims to which securities car-
ried for the account of customers are 
subjected as promptly as practicable 
after such reduction occurs, but before 
the lapse of one-half hour after the 
commencement of banking hours on 
the next banking day at the place 
where the largest principal amount of 
loans of such member, broker or dealer 
are payable and, in any event, before 
such member, broker or dealer on such 
day has obtained or increased any bank 
loan collateralized by securities car-
ried for the account of customers. 

(b) Definitions. For the purposes of 
this section: 

(1) The term customer shall not be 
deemed to include any general or spe-
cial partner or any director or officer 
of such member, broker, or dealer, or 
any participant, as such, in any joint 
group or syndicate account with such 
member, broker, or dealer or with any 
partner, officer or director thereof; 

(2) The term securities carried for the 
account of any customer shall be deemed 
to mean: 

(i) Securities received by or on behalf 
of such member, broker or dealer for 
the account of any customer; 

(ii) Securities sold and appropriated 
by such member, broker or dealer to a 
customer, except that if such securities 
were subject to a lien when appro-
priated to a customer they shall not be 
deemed to be ‘‘securities carried for 
the account of any customer’’ pending 
their release from such lien as prompt-
ly as practicable: 

(iii) Securities sold, but not appro-
priated, by such member, broker or 
dealer to a customer who has made any 
payment therefor, to the extent that 
such member, broker or dealer owns 
and has received delivery of securities 

of like kind, except that if such securi-
ties were subject to a lien when such 
payment was made they shall not be 
deemed to be ‘‘securities carried for 
the account of any customer’’ pending 
their release from such lien as prompt-
ly as practicable: 

(3) ‘‘Aggregate indebtedness’’ shall 
not be deemed to be reduced by reason 
of uncollected items. In computing ag-
gregate indebtedness, related guaran-
teed and guarantor accounts shall be 
treated as a single account and consid-
ered on a consolidated basis, and bal-
ances in accounts carrying both long 
and short positions shall be adjusted by 
treating the market value of the secu-
rities required to cover such short posi-
tions as though such market value 
were a debit; and 

(4) In computing the sum of the liens 
or claims to which securities carried 
for the account of customers of a mem-
ber, broker or dealer are subject, any 
rehypothecation of such securities by 
another member, broker or dealer who 
is subject to this section or to 
§ 240.15c2–1 shall be disregarded. 

(c) Exemption for cash accounts. The 
provisions of paragraph (a)(1) of this 
section shall not apply to any 
hypothecation of securities carried for 
the account of a customer in a special 
cash account within the meaning of 12 
CFR 220.4(c): Provided, That at or be-
fore the completion of the transaction 
of purchase of such securities for, or of 
sale of such securities to, such cus-
tomer, written notice is given or sent 
to such customer disclosing that such 
securities are or may be hypothecated 
under circumstances which will permit 
the commingling thereof with securi-
ties carried for the account of other 
customers. The term the completion of 
the transaction shall have the meaning 
given to such term by § 240.15c1–1(b). 

(d) Exemption for clearinghouse liens. 
The provisions of paragraphs (a)(2), 
(a)(3), and (f) of this section shall not 
apply to any lien or claim of the clear-
ing corporation, or similar department 
or association, of a national securities 
exchange or a registered national secu-
rities association for a loan made and 
to be repaid on the same calendar day, 
which is incidental to the clearing of 
transactions in securities or loans 
through such corporation, department, 
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or association: Provided, however, That 
for the purpose of paragraph (a)(3) of 
this section, ‘‘aggregate indebtedness 
of all customers in respect of securities 
carried for their accounts’’ shall not 
include indebtedness in respect of any 
securities subject to any lien or claim 
exempted by this paragraph. 

(e) Exemption for certain liens on secu-
rities of noncustomers. The provisions of 
paragraph (a)(2) of this section shall 
not be deemed to prevent such member, 
broker or dealer from permitting secu-
rities not carried for the account of a 
customer to be subjected (1) to a lien 
for a loan made against securities car-
ried for the account of customers, or (2) 
to a lien for a loan made and to be re-
paid on the same calendar day. For the 
purpose of this exemption, a loan shall 
be deemed to be ‘‘made against securi-
ties carried for the account of cus-
tomers’’ if only securities carried for 
the account of customers are used to 
obtain or to increase such loan or as 
substitutes for other securities carried 
for the account of customers. 

(f) Notice and certification require-
ments. No person subject to this section 
shall hypothecate any security carried 
for the account of a customer unless at 
or prior to the time of each such 
hypothecation, he gives written notice 
to the pledgee that the security 
pledged is carried for the account of a 
customer and that such hypothecation 
does not contravene any provision of 
this section, except that in the case of 
an omnibus account the members, 
broker or dealer for whom such ac-
count is carried may furnish a signed 
statement to the person carrying such 
account that all securities carried 
therein by such member, broker or 
dealer will be securities carried for the 
account of his customers and that the 
hypothecation thereof by such mem-
ber, broker or dealer will not con-
travene any provision of this section. 
The provisions of this paragraph shall 
not apply to any hypothecation of se-
curities under any lien or claim of a 
pledgee securing a loan made and to be 
repaid on the same calendar day. 

(g) The fact that securities carried 
for the accounts of customers and secu-
rities carried for the accounts of others 
are represented by one or more certifi-
cates in the custody of a clearing cor-

poration or other subsidiary organiza-
tion of either a national securities ex-
change or of a registered national secu-
rities association, or of a custodian 
bank, in accordance with a system for 
the central handling of securities es-
tablished by a national securities ex-
change or a registered national securi-
ties association, pursuant to which sys-
tem the hypothecation of such securi-
ties is effected by bookkeeping entries 
without physical delivery of such secu-
rities, shall not, in and of itself, result 
in a commingling of securities prohib-
ited by paragraph (a)(1) or (a)(2) of this 
section, whenever a participating 
member, broker or dealer hypothecates 
securities in accordance with such sys-
tem: Provided, however, That (1) any 
such custodian of any securities held 
by or for such system shall agree that 
it will not for any reason, including the 
assertion of any claim, right or lien of 
any kind, refuse to refrain from 
promptly delivering any such securi-
ties (other than securities then hypoth-
ecated in accordance with such system) 
to such clearing corporation or other 
subsidiary organization or as directed 
by it, except that nothing in such 
agreement shall be deemed to require 
the custodian to deliver any securities 
in contravention of any notice of levy, 
seizure or similar notice, or order or 
judgment, issued or directed by a gov-
ernmental agency or court, or officer 
thereof, having jurisdiction over such 
custodian, which on its face affects 
such securities; (2) such systems shall 
have safeguards in the handling, trans-
fer and delivery of securities and provi-
sions for fidelity bond coverage of the 
employees and agents of the clearing 
corporation or other subsidiary organi-
zation and for periodic examinations 
by independent public accountants; and 
(3) the provisions of this paragraph 
shall not be effective with respect to 
any particular system unless the agree-
ment required by paragraph (g)(1) of 
this section and the safeguards and 
provisions required by paragraph (g)(2) 
of this section shall have been deemed 
adequate by the Commission for the 
protection of investors, and unless any 
subsequent amendments to such agree-
ment, safeguards or provisions shall 
have been deemed adequate by the 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00047 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



38 

17 CFR Ch. II (4–1–98 Edition) § 240.9b–1 

Commission for the protection of in-
vestors. 

(Secs. 3, 8, 15, 48 Stat. 882, 888, 895; 15 U.S.C. 
78c, 78h, 78o) 
[13 FR 8180, Dec. 22, 1948, as amended at 31 
FR 7740, June 1, 1966; 37 FR 73, Jan. 5, 1973] 

CROSS REFERENCE: For interpretative 
releases applicable to § 240.8c–1, see 
Nos. 2690 and 2822 in tabulation, part 
241 of this chapter. 

§ 240.9b–1 Options disclosure docu-
ment. 

(a) Definitions. The following defini-
tions shall apply for the purpose of this 
rule. 

(1) Options market means a national 
securities exchange, an automated 
quotation system of a registered secu-
rities association or a foreign securi-
ties exchange on which standardized 
options are traded. 

(2) Options class means all options 
contracts covering the same under-
lying instrument. 

(3) Options disclosure document means 
a document prepared by one or more 
options markets which contains the in-
formation required by this rule with 
respect to the options classes covered 
by the document. 

(4) Standardized options are options 
contracts trading on a national securi-
ties exchange, an automated quotation 
system of a registered securities asso-
ciation, or a foreign securities ex-
change which relate to options classes 
the terms of which are limited to spe-
cific expiration dates and exercise 
prices, or such other securities as the 
Commission may, by order, designate. 

(b)(1) Five preliminary copies of an 
options disclosure document con-
taining the information specified in 
paragraph (c) of this section shall be 
filed with the Commission by an op-
tions market at least 60 days prior to 
the date definitive copies are furnished 
to customers, unless the commission 
determines otherwise having due re-
gard to the adequacy of the informa-
tion disclosed and the public interest 
and protection of investors. Five copies 
of the definitive options disclosure doc-
ument shall be filed with the Commis-
sion not later than the date the options 
disclosure document is furnished to 
customers. Notwithstanding the above, 
the use of an options disclosure docu-

ment shall not be permitted unless the 
options class to which such document 
relates is the subject of an effective 
registration statement on Form S–20 
under the Securities Act. 

(2)(i) If the information contained in 
the options disclosure document be-
comes or will become materially inac-
curate or incomplete or there is or will 
be an omission of material information 
necessary to make the disclosure docu-
ment not misleading, the options mar-
ket shall amend its options disclosure 
document by filing five copies of an 
amendment to such document with the 
Commission at least 30 days prior to 
the date definitive copies are furnished 
to customers, unless the Commission 
determines otherwise having due re-
gard to the adequacy of the informa-
tion disclosed and the public interest 
and protection of investors. Five copies 
of the definitive options disclosure doc-
ument, as amended, shall be filed with 
the Commission not later than the date 
the amended options disclosure docu-
ment is furnished to customers. 

(ii) Notwithstanding paragraph 
(b)(2)(i) of this section, an options mar-
ket may distribute such materials 
prior to such 30-day period if it deter-
mines, in good faith, that such delivery 
is necessary to ensure timely and accu-
rate disclosure with respect to the sub-
ject standardized options contracts. 
Five copies of any amendment distrib-
uted pursuant to this paragraph shall 
be filed with the Commission at the 
time of distribution. In that instance, 
if the Commission determines, having 
given due regard to the adequacy of the 
information disclosed and the public 
interest and the protection of inves-
tors, it may require refiling of the 
amendment pursuant to paragraph 
(b)(2)(i) of this Rule. 

(c) Information required in an options 
disclosure document. An options disclo-
sure document shall contain the fol-
lowing information, unless otherwise 
provided by the Commission, with re-
spect to the options classes covered by 
the document: 

(1) A glossary of terms; 
(2) The mechanics of buying, writing 

and exercising the options, including 
settlement procedures; 

(3) The risks of trading the options; 
(4) The market for the options; 
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(5) A brief reference to the trans-
action costs, margin requirements and 
tax consequences of options trading; 

(6) Identification of the issuer of the 
options; 

(7) Identification of the instrument 
or instruments underlying the options 
class; and 

(8) The registration of the options on 
Form S–20 and the availability of the 
prospectus and the information in Part 
II of the registration statement; and 

(9) Such other information as the 
Commission may specify. 

(d) Broker-dealer obligations. (1) No 
broker or dealer shall accept an order 
from a customer to purchase or sell an 
option contract relating to an options 
class that is the subject of an options 
disclosure document, or approve the 
customer’s account for the trading of 
such option, unless the broker or deal-
er furnishes or has furnished to the 
customer the options disclosure docu-
ment. 

(2) If an options disclosure document 
is amended, each broker and dealer 
shall promptly send the information 
contained in the definitive amendment 
to each customer whose account is ap-
proved for trading the options class(es) 
to which the options disclosure docu-
ment relates. 

(Sec. 2, 7, 10, 19(a), 48 Stat. 74, 78, 81, 85; secs. 
201, 205, 209, 210, 48 Stat. 905, 906, 908; secs. 1– 
4, 8, 68 Stat. 683, 685; sec. 12(a), 73 Stat. 143; 
sec. 7(a), 74 Stat. 412; sec. 27(a), 84 Stat. 1433; 
sec. 308(a)(2), 90 Stat. 57; sec. 505, 94 Stat. 
2292; secs. 9, 15, 23(a), 48 Stat. 889, 895, 901; 
sec. 230(a), 49 Stat. 704; secs. 3, 8, 49 Stat. 
1377, 1379; sec. 2, 52 Stat. 1075; secs. 6, 10, 78 
Stat. 570–574, 580; sec. 11(d), 84 Stat. 121; sec. 
18, 89 Stat. 155; sec. 204, 91 Stat. 1500; 15 
U.S.C. 77b, 77g, 77j, 77s(a), 78i, 78o, 78w(a)) 
[47 FR 41956, Sept. 23, 1982, as amended at 51 
FR 14982, Apr. 22, 1986] 

SHORT SALES 

§ 240.10a–1 Short sales. 
(a)(1)(i) No person shall, for his own 

account or for the account of any other 
person, effect a short sale of any secu-
rity registered on, or admitted to un-
listed trading privileges on, a national 
securities exchange, if trades in such 
security are reported pursuant to an 
‘‘effective transaction reporting plan’’ 
as defined in § 240.11Aa3–1 (Rule 11Aa3– 
1 under the Act), and information as to 

such trades is made available in ac-
cordance with such plan on a real-time 
basis to vendors of market transaction 
information, (A) below the price at 
which the last sale thereof, regular 
way, was reported pursuant to an effec-
tive transaction reporting plan; or (B) 
at such price unless such price is above 
the next proceeding different price at 
which a sale of such security, regular 
way, was reported pursuant to an effec-
tive transaction reporting plan. 

(ii) The provisions of paragraph 
(a)(1)(i) of this section hereof shall not 
apply to transactions by any person in 
NASDAQ securities as defined in 
§ 240.11Aa3–1 (Rule 11Aa3–1 under the 
Act) except for those NASDAQ securi-
ties for which transaction reports are 
collected, processed, and made avail-
able pursuant to the plan originally 
submitted to the Commission pursuant 
to Rule 17a–15 (subsequently amended 
and redesignated as Rule 11Aa3–1) 
under the Act, which plan was declared 
effective as of May 17, 1974. 

(2) Notwithstanding paragraph (a)(1) 
of this section, any exchange, by rule, 
may require that no person shall, for 
his own account or the account of any 
other person, effect a short sale of any 
such security on that exchange (i) 
below the price at which the last sale 
thereof, regular way, was effected on 
such exchange, or (ii) at such price un-
less such price is above the next pre-
ceding different price at which a sale of 
such securities, regular way, was ef-
fected on such exchange, if that ex-
change determines that such action is 
necessary or appropriate in its market 
in the public interest or for the protec-
tion of investors; and, if an exchange 
adopts such a rule, no person shall, for 
his own account or for the account of 
any other person, effect a short sale of 
any such security on such exchange 
otherwise than in accordance with such 
rule, and compliance with any such 
rule of an exchange shall constitute 
compliance with this paragraph (a). 

(3) In determining the price at which 
a short sale may be effected after a se-
curity goes ex-dividend, ex-right, or ex- 
any other distribution, all sale prices 
prior to the ‘‘ex’’ date may be reduced 
by the value of such distribution. 

(b) No person shall, for his own ac-
count or for the account of any other 
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person, effect on a national securities 
exchange a short sale of any security 
not covered by paragraph (a) of this 
rule, (1) below the price at which the 
last sale thereof, regular way, was ef-
fected on such exchange, or (2) at such 
price unless such price is above the 
next preceding different price at which 
a sale of such security, regular way, 
was effected on such exchange. In de-
termining the price at which a short 
sale may be effected after a security 
goes ex-dividend, ex-right, or ex-any 
other distribution, all sale prices prior 
to the ‘‘ex’’ date may be reduced by the 
value of such distribution. 

(c) No broker or dealer shall, by the 
use of any facility of a national securi-
ties exchange, or any means or instru-
mentality of interstate commerce, or 
of the mails, effect any sell order for a 
security registered on, or admitted to 
unlisted trading privileges on, a na-
tional securities exchange unless such 
order is marked either ‘‘long’’ or 
‘‘short.’’ 

(d) No broker or dealer shall mark 
any order to sell a security registered 
on, or admitted to unlisted trading 
privileges on, a national securities ex-
change ‘‘long’’ unless (1) the security 
to be delivered after sale is carried in 
the account for which the sale is to be 
effected, or (2) such broker or dealer is 
informed that the seller owns the secu-
rity ordered to be sold and, as soon as 
is possible without undue inconven-
ience or expense, will deliver the secu-
rity owned to the account for which 
the sale is to be effected. 

(e) The provisions of paragraphs (a) 
and (b) of this section (and of any ex-
change rule adopted in accordance with 
paragraph (a) of this section) shall not 
apply to: 

(1) Any sale by any person, for an ac-
count in which he has an interest, if 
such person owns the security sold and 
intends to deliver such security as soon 
as is possible without undue inconven-
ience or expense; 

(2) Any broker or dealer in respect of 
a sale, for an account in which he has 
no interest, pursuant to an order to sell 
which is marked ‘‘long’’; 

(3) Any sale by an odd-lot dealer or 
an exchange with which it is registered 
for such security, or any over-the- 

counter sale by a third market maker 
to offset odd-lot orders of customers; 

(4) Any sale by an odd-lot dealer on 
an exchange with which it is registered 
for such security, or any over-the- 
counter sale by a third market maker 
to liquidate a long position which is 
less than a round lot, provided such 
sale does not change the position of 
such odd-lot dealer or such market 
maker by more than the unit of trad-
ing; 

(5) Any sale of a security covered by 
paragraph (a) of this section (except a 
sale to a stabilizing bid complying with 
§ 242.104 of this chapter) by a registered 
specialist or registered exchange mar-
ket maker for its own account on any 
exchange with which it is registered for 
such security, or by a third market 
maker for its own account over-the- 
counter, 

(i) Effected at a price equal to or 
above the last sale, regular way, re-
ported for such security pursuant to an 
effective transaction reporting plan; or 

(ii) Effected at a price equal to the 
most recent offer communicated for 
the security by such registered spe-
cialist, registered exchange market 
maker or third market maker to an ex-
change or a national securities associa-
tion (‘‘association’’) pursuant to 
§ 240.11Ac1–1, if such offer, when com-
municated, was equal to or above the 
last sale, regular way, reported for 
such security pursuant to an effective 
transaction reporting plan: 

Provided, however, That any exchange, 
by rule, may prohibit its registered 
specialist and registered exchange mar-
ket makers from availing themselves 
of the exemption afforded by this para-
graph (e)(5) if that exchange deter-
mines that such action is necessary or 
appropriate in its market in the public 
interest or for the protection of inves-
tors; 

(6) Any sale of a security covered by 
paragraph (b) of this section on a na-
tional securities exchange (except a 
sale to a stabilizing bid complying with 
§ 242.104 of this chapter) effected with 
the approval of such exchange which is 
necessary to equalize the price of such 
security thereon with the current price 
of such security on another national 
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securities exchange which is the prin-
cipal exchange market for such secu-
rity; 

(7) Any sale of a security for a special 
arbitrage acccount by a person who 
then owns another security by virtue of 
which he is, or presently will be, enti-
tled to acquire an equivalent number of 
securities of the same class as the secu-
rities sold; provided such sale, or the 
purchase with such sale offsets, is ef-
fected for the bona fide purpose of 
profitting from a current difference be-
tween the price of security sold and the 
security owned and that such right of 
acquisition was originally attached to 
or represented by another security or 
was issued to all the holders of any 
such class of securities of the issuer. 

(8) Any sale of a security registered 
on, or admitted to unlisted trading 
privileges on, a national securities ex-
change effected for a special inter-
national arbitrage account for the bona 
fide purpose of profitting from a cur-
rent difference between the price of 
such security on a securities market 
not within or subject to the jurisdic-
tion of the United States and on a se-
curities market subject to the jurisdic-
tion of the United States; provided the 
seller at the time of such sale knows 
or, by virtue of information currently 
received, has reasonable grounds to be-
lieve that an offer enabling him to 
cover such sale is then available to him 
such foreign securities market and in-
tends to accept such offer immediately; 

(9) [Reserved] 
(10) Any sale by an underwriter, or 

any member of a syndicate or group 
participating in the distribution of a 
security, in connection with an over-al-
lotment of securities, or any lay-off 
sale by such a person in connection 
with a distribution of securities 
through rights or a standby under-
writing commitment; or 

(11) Any sale of a security covered by 
paragraph (a) of this section (except a 
sale to a stabilizing bid complying with 
§ 242.104 of this chapter) by any broker 
or dealer, for his own account or for 
the account of any other person, ef-
fected at a price to the most recent 
offer communicated by such broker or 
dealer to an exchange or association 
pursuant to § 240.11Ac1-1 in an amount 
less than or equal to the quotation size 

associated with such offer, if such 
offer, when communicated, was (i) 
above the price at which the last sale, 
regular way, for such security was re-
ported pursuant to an effective trans-
action reporting plan; or (ii) at such 
last sale price, if such last sale price is 
above the next preceding different 
price at which a sale of such security, 
regular way, was reported pursuant to 
an effective transaction reporting plan. 

(12) For the purposes of paragraph 
(e)(8) of this section, a depositary re-
ceipt of a security shall be deemed to 
be the same security as the security 
represented by such receipt. For the 
purposes of paragraphs (e)(3), (4) and (5) 
of this section, the term ‘‘third market 
maker’’ shall mean any broker or deal-
er who holds itself out as being willing 
to buy and sell a reported security for 
its own account on a regular and con-
tinuous basis otherwise than on an ex-
change in amounts of less than block 
size. 

(13) A broker-dealer that has ac-
quired a security while acting in the 
capacity of a block positioner shall be 
deemed to own such security for the 
purposes of Rule 3b–3 (§ 240.3b–3) and of 
this section not withstanding that such 
broker-dealer may not have a net long 
position in such security if and to the 
extent that such broker-dealer’s short 
position in such security is the subject 
of one or more offsetting positions cre-
ated in the course of bona fide arbi-
trage, risk arbitrage, or bona fide 
hedge activities. 

(f) This rule shall not prohibit any 
transaction or transactions which the 
Commission, upon written request or 
upon its own motion, exempts, either 
unconditionally or on specified terms 
and conditions. 

(Secs. 2, 3, 6, 9, 10, 15, 17 and 23, Pub. L. 78– 
291, 48 Stat. 881, 882, 885, 889, 891, 895, 897 and 
901, as amended by secs. 2, 3, 4, 11, 14 and 18, 
Pub. L. 94–29, 89 Stat. 97, 104, 121, 137 and 155 
(15 U.S.C. 78b, 78c, 78f, 78i, 78j, 78o, 78q, and 
78w); sec. 15A, as added by sec. 1, Pub. L. 75– 
719, 52 Stat. 1070, as amended by sec. 12, Pub. 
L. 94–29, 89 Stat. 127 (15 U.S.C. 78o–3); sec. 
11A, as added by sec. 7, Pub. L. 94–29, 89 Stat. 
111 (15 U.S.C. 78k–1); 15 U.S.C. 78a et seq., and 
particularly secs. 2, 3, 10(a), 10(b), 15(c), and 
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23(a), 15 U.S.C. 78b, 78c, 78i(a)(6), 78j(a), 78j(b), 
78o(c), and 78w(a)) 
[40 FR 25444, June 16, 1975, as amended at 45 
FR 12390, Feb. 26, 1980; 45 FR 79021, Nov. 28, 
1981; 46 FR 49114, Oct. 8, 1981; 49 FR 9415, Mar. 
13, 1984; 51 FR 8804, Mar. 14, 1986; 52 FR 24152, 
June 29, 1987; 58 FR 18146, Apr. 8, 1993: 62 FR 
543, Jan. 3, 1997] 

CROSS REFERENCES: For interpreta-
tive release applicable to § 240.10a–1, see 
No. 1571 in tabulation, part 241 of this 
chapter; for definition of ‘‘short sale’’, 
see § 240.3b–3. 

§ 240.10a–2 Requirements for covering 
purchases. 

(a) No broker or dealer shall lend, or 
arrange for the loan of, any security 
registered on, or admitted to unlisted 
trading privileges on, a national securi-
ties exchange for delivery to the broker 
for the purchaser after sale, or shall 
fail to deliver a security on the date 
delivery is due, if such broker or dealer 
knows or has reasonable grounds to be-
lieve that the sale was effected, or will 
be effected, pursuant to an order 
marked ‘‘long,’’ unless such broker or 
dealer knows, or has been informed by 
the seller (1) that the security sold has 
been forwarded to the account for 
which the sale was effected, or (2) that 
the seller owns the security sold, that 
it is then impracticable to deliver to 
such account the security owned and 
that he will deliver such security to 
such account as soon as it is possible 
without undue inconvenience or ex-
pense. 

(b) The provisions of paragraph (a) of 
this section shall not apply (1) to the 
lending of a security registered on, or 
admitted to unlisted trading privileges 
on, a national securities exchange by a 
broker or dealer through the medium 
of a loan to another broker or dealer, 
or (2) to any loan, or arrangement for 
the loan, of any such security, or to 
any failure to deliver any such security 
if, prior to such loan, arrangement or 
failure to deliver, a national securities 
exchange, in the case of a sale effected 
thereon, or a national securities asso-
ciation, in the case of a sale not ef-
fected on an exchange, finds (i) that 
such sale resulted from a mistake made 
in good faith, (ii) that due diligence 
was used to ascertain that the cir-
cumstances specified in § 240.10a–1(d)(1) 
existed or to obtain the information 

specified in clause (2) thereof, and (iii) 
either that the condition of the market 
at the time the mistake was discovered 
was such that undue hardship would re-
sult from covering the transaction by a 
‘‘purchase for cash’’ or that the mis-
take was made by the seller’s broker 
and the sale was at a price permissible 
for a short sale under § 240.10a–1 (a) or 
(b). 

(Sec. 10, 48 Stat. 891, as amended, 64 Stat. 
1265, 15 U.S.C. 78j(a); sec. 23(a), 48 Stat. 901, 
as amended, 49 Stat. 704, as amended, 49 Stat. 
1379, as amended, Pub. L. 94–29 § 18 (June 4, 
1975), 15 U.S.C. 78w(a)) 
[40 FR 25445, June 16, 1975] 

CROSS REFERENCE: For interpretative re-
lease applicable to § 240.10a–2, see No. 1571 in 
tabulation, Part 241 of this chapter. 

MANIPULATIVE AND DECEPTIVE DEVICES 
AND CONTRIVANCES 

§ 240.10b–1 Prohibition of use of ma-
nipulative or deceptive devices or 
contrivances with respect to certain 
securities exempted from registra-
tion. 

The term manipulative or deceptive de-
vice or contrivance, as used in section 
10(b) (48 Stat. 891; 15 U.S.C. 78j(b)), is 
hereby defined to include any act or 
omission to act with respect to any se-
curity exempted from the operation of 
section 12(a) (48 Stat. 892; 15 U.S.C. 
78l(a)) pursuant to any section in this 
part which specifically provides that 
this section shall be applicable to such 
security if such act or omission to act 
would have been unlawful under sec-
tion 9(a) (48 Stat. 889; 15 U.S.C. 78i(a)), 
or any rule or regulation heretofore or 
hereafter prescribed thereunder, if 
done or omitted to be done with re-
spect to a security registered on a na-
tional securities exchange, and the use 
of any means or instrumentality of 
interstate commerce or of the mails or 
of any facility of any national securi-
ties exchange to use or employ any 
such device or contrivance in connec-
tion with the purchase or sale of any 
such security is hereby prohibited. 

(Secs. 10, 12, 48 Stat. 891, 892; 15 U.S.C. 78j, 
78l) 
[13 FR 8183, Dec. 22, 1948] 

CROSS REFERENCES: For applicability of 
this section, see §§ 240.12a–4 and 240.12a–5. For 
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regulations relating to employment of ma-
nipulative and deceptive devices, see 
§§ 240.10b–3 and 240.10b–5. 

§ 240.10b–2 [Reserved] 

§ 240.10b–3 Employment of manipula-
tive and deceptive devices by bro-
kers or dealers. 

(a) It shall be unlawful for any 
broker or dealer, directly or indirectly, 
by the use of any means or instrumen-
tality of interstate commerce, or of the 
mails, or of any facility of any national 
securities exchange, to use or employ, 
in connection with the purchase or sale 
of any security otherwise than on a na-
tional securities exchange, any act, 
practice, or course of business defined 
by the Commission to be included with-
in the term ‘‘manipulative, deceptive, 
or other fraudulent device or contriv-
ance’’, as such term is used in section 
15(c)(1) of the act. 

(b) It shall be unlawful for any mu-
nicipal securities dealer directly or in-
directly, by the use of any means or in-
strumentality of interstate commerce, 
or of the mails, or of any facility of 
any national securities exchange, to 
use or employ, in connection with the 
purchase or sale of any municipal secu-
rity, any act, practice, or course of 
business defined by the Commission to 
be included within the term ‘‘manipu-
lative, deceptive, or other fraudulent 
device or contrivance,’’ as such term is 
used in section 15(c)(1) of the act. 

(Secs. 10, 12, 48 Stat. 891, 892, as amended; 15 
U.S.C. 78j, 78l) 
[13 FR 8183, Dec. 22, 1948, as amended at 19 
FR 8017, Dec. 4, 1954; 41 FR 22824, June 7, 1976] 

CROSS REFERENCES: See also § 240.10b–5. For 
regulation relating to prohibition of manipu-
lative or deceptive devices, see § 240.10b–1. 
For the term ‘‘manipulative, deceptive, or 
other fraudulent device or contrivance’’, as 
used in section 15(c)(1) of the act, see 
§§ 240.15c1–2 to 240.15c1–9. 

§ 240.10b–4 [Reserved] 

§ 240.10b–5 Employment of manipula-
tive and deceptive devices. 

It shall be unlawful for any person, 
directly or indirectly, by the use of any 
means or instrumentality of interstate 
commerce, or of the mails or of any fa-
cility of any national securities ex-
change, 

(a) To employ any device, scheme, or 
artifice to defraud, 

(b) To make any untrue statement of 
a material fact or to omit to state a 
material fact necessary in order to 
make the statements made, in the 
light of the circumstances under which 
they were made, not misleading, or 

(c) To engage in any act, practice, or 
course of business which operates or 
would operate as a fraud or deceit upon 
any person, 

in connection with the purchase or sale 
of any security. 

(Sec. 10; 48 Stat. 891; 15 U.S.C. 78j) 
[13 FR 8183, Dec. 22, 1948, as amended at 16 
FR 7928, Aug. 11, 1951] 

§ 240.10b–6—8 [Reserved] 

§ 240.10b–9 Prohibited representations 
in connection with certain offer-
ings. 

(a) It shall constitute a manipulative 
or deception device or contrivance, as 
used in section 10(b) of the Act, for any 
person, directly or indirectly, in con-
nection with the offer or sale of any se-
curity, to make any representation: 

(1) To the effect that the security is 
being offered or sold on an ‘‘all-or- 
none’’ basis, unless the security is part 
of an offering or distribution being 
made on the condition that all or a 
specified amount of the consideration 
paid for such security will be promptly 
refunded to the purchaser unless (i) all 
of the securities being offered are sold 
at a specified price within a specified 
time, and (ii) the total amount due to 
the seller is received by him by a speci-
fied date; or 

(2) To the effect that the security is 
being offered or sold on any other basis 
whereby all or part of the consider-
ation paid for any such security will be 
refunded to the purchaser if all or some 
of the securities are not sold, unless 
the security is part of an offering or 
distribution being made on the condi-
tion that all or a specified part of the 
consideration paid for such security 
will be promptly refunded to the pur-
chaser unless (i) a specified number of 
units of the security are sold at a spec-
ified price within a specified time, and 
(ii) the total amount due to the seller 
is received by him by a specified date. 
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(b) This rule shall not apply to any 
offer or sale of securities as to which 
the seller has a firm commitment from 
underwriters or others (subject only to 
customary conditions precedent, in-
cluding ‘‘market outs’’) for the pur-
chase of all the securities being of-
fered. 

(Sec. 10, 48 Stat. 891, as amended; 15 U.S.C. 
78j) 
[27 FR 9943, Oct. 10, 1962] 

§ 240.10b–10 Confirmation of trans-
actions. 

PRELIMINARY NOTE. This section requires 
broker-dealers to disclose specified informa-
tion in writing to customers at or before 
completion of a transaction. The require-
ments under this section that particular in-
formation be disclosed is not determinative 
of a broker-dealer’s obligation under the 
general antifraud provisions of the federal 
securities laws to disclose additional infor-
mation to a customer at the time of the cus-
tomer’s investment decision. 

(a) Disclosure requirement. It shall be 
unlawful for any broker or dealer to ef-
fect for or with an account of a cus-
tomer any transaction in, or to induce 
the purchase or sale by such customer 
of, any security (other than U.S. Sav-
ings Bonds or municipal securities) un-
less such broker or dealer, at or before 
completion of such transaction, gives 
or sends to such customer written noti-
fication disclosing: 

(1) The date and time of the trans-
action (or the fact that the time of the 
transaction will be furnished upon 
written request to such customer) and 
the identity, price, and number of 
shares or units (or principal amount) of 
such security purchased or sold by such 
customer; and 

(2) Whether the broker or dealer is 
acting as agent for such customer, as 
agent for some other person, as agent 
for both such customer and some other 
person, or as principal for its own ac-
count; and if the broker or dealer is 
acting as principal, whether it is a 
market maker in the security (other 
than by reason of acting as a block po-
sitioner); and 

(i) If the broker or dealer is acting as 
agent for such customer, for some 
other person, or for both such customer 
and some other person: 

(A) The name of the person from 
whom the security was purchased, or 

to whom it was sold, for such customer 
or the fact that the information will be 
furnished upon written request of such 
customer; and 

(B) The amount of any remuneration 
received or to be received by the 
broker from such customer in connec-
tion with the transaction unless remu-
neration paid by such customer is de-
termined pursuant to written agree-
ment with such customer, otherwise 
than on a transaction basis; and 

(C) For a transaction in any subject 
security as defined in § 240.11Ac1–2 or a 
security authorized for quotation on an 
automated interdealer quotation sys-
tem that has the characteristics set 
forth in section 17B of this Act (15 
U.S.C. 78q-2), a statement whether pay-
ment for order flow is received by the 
broker or dealer for transactions in 
such securities and the fact that the 
source and nature of the compensation 
received in connection with the par-
ticular transaction will be furnished 
upon written request of the customer; 
and 

(D) The source and amount of any 
other remuneration received or to be 
received by the broker in connection 
with the transaction: Provided, how-
ever, that if, in the case of a purchase, 
the broker was not participating in a 
distribution, or in the case of a sale, 
was not participating in a tender offer, 
the written notification may state 
whether any other remuneration has 
been or will be received and the fact 
that the source and amount of such 
other remuneration will be furnished 
upon written request of such customer; 
or 

(ii) If the broker or dealer is acting 
as principal for its own account: 

(A) In the case where such broker or 
dealer is not a market maker in an eq-
uity security and, if, after having re-
ceived an order to buy from a cus-
tomer, the broker or dealer purchased 
the equity security from another per-
son to offset a contemporaneous sale to 
such customer or, after having received 
an order to sell from a customer, the 
broker or dealer sold the security to 
another person to offset a contempora-
neous purchase from such customer, 
the difference between the price to the 
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customer and the dealer’s contempora-
neous purchase (for customer pur-
chases) or sale price (for customer 
sales); or 

(B) In the case of any other trans-
action in a reported security, or an eq-
uity security that is quoted on 
NASDAQ or traded on a national secu-
rities exchange and that is subject to 
last sale reporting, the reported trade 
price, the price to the customer in the 
transaction, and the difference, if any, 
between the reported trade price and 
the price to the customer. 

(3) Whether any odd-lot differential 
or equivalent fee has been paid by such 
customer in connection with the execu-
tion of an order for an odd-lot number 
of shares or units (or principal amount) 
of a security and the fact that the 
amount of any such differential or fee 
will be furnished upon oral or written 
request: Provided, however, that such 
disclosure need not be made if the dif-
ferential or fee is included in the remu-
neration disclosure, or exempted from 
disclosure, pursuant to paragraph 
(a)(2)(i)(B) of this section; and 

(4) In the case of any transaction in a 
debt security subject to redemption be-
fore maturity, a statement to the ef-
fect that such debt security may be re-
deemed in whole or in part before ma-
turity, that such a redemption could 
affect the yield represented and the 
fact that additional information is 
available upon request; and 

(5) In the case of a transaction in a 
debt security effected exclusively on 
the basis of a dollar price: 

(i) The dollar price at which the 
transaction was effected, and 

(ii) The yield to maturity calculated 
from the dollar price: Provided, how-
ever, that this paragraph (a)(5)(ii) shall 
not apply to a transaction in a debt se-
curity that either: 

(A) Has a maturity date that may be 
extended by the issuer thereof, with a 
variable interest payable thereon; or 

(B) Is an asset-backed security, that 
represents an interest in or is secured 
by a pool of receivables or other finan-
cial assets that are subject continu-
ously to prepayment; and 

(6) In the case of a transaction in a 
debt security effected on the basis of 
yield: 

(i) The yield at which the transaction 
was effected, including the percentage 
amount and its characterization (e.g., 
current yield, yield to maturity, or 
yield to call) and if effected at yield to 
call, the type of call, the call date and 
call price; and 

(ii) The dollar price calculated from 
the yield at which the transaction was 
effected; and 

(iii) If effected on a basis other than 
yield to maturity and the yield to ma-
turity is lower than the represented 
yield, the yield to maturity as well as 
the represented yield; Provided, how-
ever, that this paragraph (a)(6)(iii) shall 
not apply to a transaction in a debt se-
curity that either: 

(A) Has a maturity date that may be 
extended by the issuer thereof, with a 
variable interest rate payable thereon; 
or 

(B) Is an asset-backed security, that 
represents an interest in or is secured 
by a pool of receivables or other finan-
cial assets that are subject continu-
ously to prepayment; and 

(7) In the case of a transaction in a 
debt security that is an asset-backed 
security, which represents an interest 
in or is secured by a pool of receivables 
or other financial assets that are sub-
ject continuously to prepayment, a 
statement indicating that the actual 
yield of such asset-backed security 
may vary according to the rate at 
which the underlying receivables or 
other financial assets are prepaid and a 
statement of the fact that information 
concerning the factors that affect yield 
(including at a minimum estimated 
yield, weighted average life, and the 
prepayment assumptions underlying 
yield) will be furnished upon written 
request of such customer; and 

(i)–(ii) [Reserved] 
(iii) For a transaction in any subject 

security as defined in § 240.11Ac1–2 or a 
security authorized for quotation on an 
automated interdealer quotation sys-
tem that has the characteristics set 
forth in Section 17B of the Act (15 
U.S.C. 78q-2), a statement whether pay-
ment for order flow is received by the 
broker or dealer for transactions in 
such securities and that the source and 
nature of the compensation received in 
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connection with the particular trans-
action will be furnished upon written 
request of the customer; and 

(iv) The source and amount of any 
other remuneration received or to be 
received by him in connection with the 
transaction: Provided, however, That if, 
in the case of a purchase, the broker 
was not participating in a distribution, 
or in the case of a sale, was not partici-
pating in a tender offer, the written no-
tification may state whether any other 
remuneration has been or will be re-
ceived and that the source and amount 
of such other remuneration will be fur-
nished upon written request of such 
customer; and 

(8) If he is acting as principal for his 
own account. (i)(A) If he is not a mar-
ket maker in that security and, if, 
after having received an order to buy 
from such customer, he purchased the 
security from another person to offset 
a contemporaneous sale to such cus-
tomer or, after having received an 
order to sell from such customer, he 
sold the security to another person to 
offset a contemporaneous purchase 
from such a customer, the amount of 
any mark-up, mark-down, or similar 
remuneration received in an equity se-
curity; or 

(B) In any other case of a transaction 
in a reported security, the trade price 
reported in accordance with an effec-
tive transaction reporting plan, the 
price to the customer in the trans-
action, and the difference, if any, be-
tween the reported trade price and the 
price to the customer. 

(ii) In the case of a transaction in an 
equity security, whether he is a mar-
ket maker in the security (otherwise 
than by reason of his acting as a block 
positioner in that security). 

(9) That the broker or dealer is not a 
member of the Securities Investor Pro-
tection Corporation (SIPC), or that the 
broker or dealer clearing or carrying 
the customer account is not a member 
of SIPC, if such is the case: Provided, 
however, that this paragraph (a)(9) 
shall not apply in the case of a trans-
action in shares of a registered open- 
end investment company or unit in-
vestment trust if: 

(i) The customer sends funds or secu-
rities directly to, or receives funds or 
securities directly from, the registered 

open-end investment company or unit 
investment trust, its transfer agent, its 
custodian, or other designated agent, 
and such person is not an associated 
person of the broker or dealer required 
by paragraph (a) of this section to send 
written notification to the customer; 
and 

(ii) The written notification required 
by paragraph (a) of this section is sent 
on behalf of the broker or dealer to the 
customer by a person described in para-
graph (a)(9)(i) of this section. 

(b) Alternative periodic reporting. A 
broker or dealer may effect trans-
actions for or with the account of a 
customer without giving or sending to 
such customer the written notification 
described in paragraph (a) of this sec-
tion if: 

(1) Such transactions are effected 
pursuant to a periodic plan or an in-
vestment company plan, or effected in 
shares of any open-end management in-
vestment company registered under 
the Investment Company Act of 1940 
that holds itself out as a money mar-
ket fund and attempts to maintain a 
stable net asset value per share: Pro-
vided, however, that no sales load is de-
ducted upon the purchase or redemp-
tion of shares in the money market 
fund; and 

(2) Such broker or dealer gives or 
sends to such customer within five 
business days after the end of each 
quarterly period, for transactions in-
volving investment company and peri-
odic plans, and after the end of each 
monthly period, for other transactions 
described in paragraph (c)(1) of this 
section, a written statement disclosing 
each purchase or redemption, effected 
for or with, and each dividend or dis-
tribution credited to or reinvested for, 
the account of such customer during 
the month; the date of such trans-
action; the identity, number, and price 
of any securities purchased or re-
deemed by such customer in each such 
transaction; the total number of shares 
of such securities in such customer’s 
account; any remuneration received or 
to be received by the broker or dealer 
in connection therewith; and that any 
other information required by para-
graph (a) of this section will be fur-
nished upon written request: Provided, 
however, that the written statement 
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may be delivered to some other person 
designated by the customer for dis-
tribution to the customer; and 

(3) Such customer is provided with 
prior notification in writing disclosing 
the intention to send the written infor-
mation referred to in paragraph (c)(1) 
of this section in lieu of an immediate 
confirmation. 

(c) A broker or dealer shall give or 
send to a customer information re-
quested pursuant to this rule within 5 
business days of receipt of the request: 
Provided, however, That in the case of 
information pertaining to a trans-
action effected more than 30 days prior 
to receipt of the request, the informa-
tion shall be given or sent to the cus-
tomer within 15 business days. 

(d) Definitions. For the purposes of 
this section: 

(1) Customer shall not include a 
broker or dealer; 

(2) Completion of the transaction shall 
have the meaning provided in rule 15c1– 
1 under the Act; 

(3) Time of the transaction means the 
time of execution, to the extent fea-
sible, of the customer’s order; 

(4) Debt security as used in paragraphs 
(a)(3), (4), and (5) only, means any secu-
rity, such as a bond, debenture, note, 
or any other similar instrument which 
evidences a liability of the issuer (in-
cluding any such security that is con-
vertible into stock or a similar secu-
rity) and fractional or participation in-
terests in one or more of any of the 
foregoing: Provided, however, That secu-
rities issued by an investment com-
pany registered under the Investment 
Company Act of 1940 shall not be in-
cluded in this definition; 

(5) Periodic plan means any written 
authorization for a broker acting as 
agent to purchase or sell for a cus-
tomer a specific security or securities 
(other than securities issued by an 
open end investment company or unit 
investment trust registered under the 
Investment Company Act of 1940), in 
specific amounts (calculated in secu-
rity units or dollars), at specific time 
intervals and setting forth the commis-
sions or charges to be paid by the cus-
tomer in connection therewith (or the 
manner of calculating them); and 

(6) Investment company plan means 
any plan under which securities issued 

by an open-end investment company or 
unit investment trust registered under 
the Investment Company Act of 1940 
are purchased by a customer (the pay-
ments being made directly to, or made 
payable to, the registered investment 
company, or the principal underwriter, 
custodian, trustee, or other designated 
agent of the registered investment 
company), or sold by a customer pursu-
ant to: 

(i) An individual retirement or indi-
vidual pension plan qualified under the 
Internal Revenue Code; 

(ii) A contractual or systematic 
agreement under which the customer 
purchases at the applicable public of-
fering price, or redeems at the applica-
ble redemption price, such securities in 
specified amounts (calculated in secu-
rity units or dollars) at specified time 
intervals and setting forth the commis-
sions or charges to be paid by such cus-
tomer in connection therewith (or the 
manner of calculating them; or 

(iii) Any other arrangement involv-
ing a group of two or more customers 
and contemplating periodic purchases 
of such securities by each customer 
through a person designated by the 
group: Provided, That such arrange-
ment requires the registered invest-
ment company or its agent— 

(A) To give or send to the designated 
person, at or before the completion of 
the transaction for the purchase of 
such securities, a written notification 
of the receipt of the total amount paid 
by the group; 

(B) To send to anyone in the group 
who was a customer in the prior quar-
ter and on whose behalf payment has 
not been received in the current quar-
ter a quarterly written statement re-
flecting that a payment was not re-
ceived on his behalf; and 

(C) To advise each customer in the 
group if a payment is not received from 
the designated person on behalf of the 
group within 10 days of a date certain 
specified in the arrangement for deliv-
ery of that payment by the designated 
person and thereafter to send to each 
such customer the written notification 
described in paragraph (a) of this sec-
tion for the next three succeeding pay-
ments. 
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(7) Reported security shall have the 
meaning provided in Rule 11Aa3–1 
under the Act. 

(8) Effective transaction reporting plan 
shall have the meaning provided in 
Rule 11Aa3–1 under the Act. 

(9) Payment for order flow shall mean 
any monetary payment, service, prop-
erty, or other benefit that results in re-
muneration, compensation, or consid-
eration to a broker or dealer from any 
broker or dealer, national securities 
exchange, registered securities associa-
tion, or exchange member in return for 
the routing of customer orders by such 
broker or dealer to any broker or deal-
er, national securities exchange, reg-
istered securities association, or ex-
change member for execution, includ-
ing but not limited to: research, clear-
ance, custody, products or services; re-
ciprocal agreements for the provision 
of order flow; adjustment of a broker or 
dealer’s unfavorable trading errors; of-
fers to participate as underwriter in 
public offerings; stock loans or shared 
interest accrued thereon; discounts, re-
bates, or any other reductions of or 
credits against any fee to, or expense 
or other financial obligation of, the 
broker or dealer routing a customer 
order that exceeds that fee, expense or 
financial obligation. 

(10) Asset-backed security means a se-
curity that is primarily serviced by the 
cashflows of a discrete pool of receiv-
ables or other financial assets, either 
fixed or revolving, that by their terms 
convert into cash within a finite time 
period plus any rights or other assets 
designed to assure the servicing or 
timely distribution of proceeds to the 
security holders. 

(e) The Commission may exempt any 
broker or dealer from the requirements 
of paragraphs (a) and (b) of this section 
with regard to specific transactions of 
specific classes of transactions for 
which the broker or dealer will provide 
alternative procedures to effect the 
purposes of this section; any such ex-
emption may be granted subject to 
compliance with such alternative pro-
cedures and upon such other stated 
terms and conditions as the Commis-
sion may impose. 

(Secs. 3, 9, 10, 11, 15, 17, 23, 48 Stat. 891, 89 
Stat. 97, 121, 137, 156 (15 U.S.C. 78c, 78i, 78j, 
78k, 78o, 78q, 78w)) 
[43 FR 47503, Oct. 16, 1978, as amended at 48 
FR 17585, Apr. 25, 1983; 50 FR 37654, Sept. 17, 
1985; 53 FR 40721, Oct. 18, 1988; 59 FR 55012, 
Nov. 2, 1994; 59 FR 59620, Nov. 17, 1994; 59 FR 
60555, Nov. 25, 1994] 

§ 240.10b–13 Prohibiting other pur-
chases during tender offer or ex-
change offer. 

(a) No person who makes a cash ten-
der offer or exchange offer for any eq-
uity security shall, directly or indi-
rectly, purchase, or make any arrange-
ment to purchase, any such security 
(or any other security which is imme-
diately convertible into or exchange-
able for such security), otherwise than 
pursuant to such tender offer or ex-
change offer, from the time such tender 
offer or exchange offer is publicly an-
nounced or otherwise made known by 
such person to holders of the security 
to be acquired until the expiration of 
the period, including any extensions 
thereof, during which securities ten-
dered pursuant to such tender offer or 
exchange offer may by the terms of 
such offer be accepted or rejected: Pro-
vided, however, That if such person is 
the owner of another security which is 
immediately convertible into or ex-
changeable for the security which is 
the subject of the offer, his subsequent 
exercise of his right of conversion or 
exchange with respect to such other se-
curity shall not be prohibited by this 
section. 

(b) The term exchange offer as used in 
this section shall include a tender offer 
for, or request or invitation for tenders 
of, any security in exchange for any 
consideration other than for all cash. 

(c) The provisions of this section 
shall not apply to a purchase of a secu-
rity of the same class as that which is 
the subject of a cash tender offer or ex-
change offer (or of any other security 
which is immediately convertible into 
or exchangeable for such security) if 
such purchase is made by the issuer, by 
participating employees of the issuer 
or the employees of its subsidiaries, or 
by the trustee or other person acquir-
ing such security for the account of 
such employees, pursuant to (1) a stock 
option plan involving only ‘‘qualified 
stock options,’’ or qualifying as an 
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‘‘employee stock purchase plan’’ as 
those terms are defined in sections 422 
and 423 of the Internal Revenue Code of 
1954, as amended, or ‘‘restricted stock 
options’’ as defined in section 424(b) of 
the Internal Revenue Code of 1954, as 
amended: Provided, however, That for 
the purposes of this paragraph an op-
tion which meets all of the conditions 
of that section other than the date of 
issuance shall be deemed to be ‘‘re-
stricted stock options’’; or (2) a sav-
ings, investment, pension or other 
stock purchase plan providing for both 
(i) periodic payments (or payroll deduc-
tions) for acquisition of securities by 
or on behalf of participating employees 
and (ii) periodic purchases of the secu-
rities by participating employees, or 
the person acquiring them for the ac-
count of such employees. 

(d) This section shall not prohibit 
any transaction or transactions if the 
Commission, upon written request or 
upon its own motion, exempts such 
transaction or transactions, either un-
conditionally or on specified terms or 
conditions, as not constituting a ma-
nipulative or deceptive device or con-
trivance or a fraudulent, or deceptive 
or manipulative act or practice com-
prehended within the purpose of this 
section. 

(15 U.S.C. 78j, 78m, 78n) 
[34 FR 15839, Oct. 15, 1969] 

§ 240.10b–16 Disclosure of credit terms 
in margin transactions. 

(a) It shall be unlawful for any 
broker or dealer to extend credit, di-
rectly or indirectly, to any customer in 
connection with any securities trans-
action unless such broker or dealer has 
established procedures to assure that 
each customer: 

(1) Is given or sent at the time of 
opening the account, a written state-
ment or statements disclosing (i) the 
conditions under which an interest 
charge will be imposed; (ii) the annual 
rate or rates of interest that can be im-
posed; (iii) the method of computing 
interest; (iv) if rates of interest are 
subject to change without prior notice, 
the specific conditions under which 
they can be changed; (v) the method of 
determining the debit balance or bal-
ances on which interest is to be 
charged and whether credit is to be 

given for credit balances in cash ac-
counts; (vi) what other charges result-
ing from the extension of credit, if any, 
will be made and under what condi-
tions; and (vii) the nature of any inter-
est or lien retained by the broker or 
dealer in the security or other property 
held as collateral and the conditions 
under which additional collateral can 
be required: Provided, however, That the 
requirements of this subparagraph will 
be met in any case where the account 
is opened by telephone if the informa-
tion required to be disclosed is orally 
communicated to the customer at that 
time and the required written state-
ment or statements are sent to the cus-
tomer immediately thereafter: And 
provided, further, That in the case of 
customers to whom credit is already 
being extended on the effective date of 
this section, the written statement or 
statements required hereunder must be 
given or sent to said customers within 
90 days after the effective date of this 
section; and 

(2) Is given or sent a written state-
ment or statements, at least quarterly, 
for each account in which credit was 
extended, disclosing (i) the balance at 
the beginning of the period; the date, 
amount and a brief description of each 
debit and credit entered during such 
period; the closing balance; and, if in-
terest is charged for a period different 
from the period covered by the state-
ment, the balance as of the last day of 
the interest period; (ii) the total inter-
est charge for the period during which 
interest is charged (or, if interest is 
charged separately for separate ac-
counts, the total interest charge for 
each such account), itemized to show 
the dates on which the interest period 
began and ended; the annual rate or 
rates of interest charged and the inter-
est charge for each such different an-
nual rate of interest; and either each 
different debit balance on which an in-
terest calculation was based or the av-
erage debit balance for the interest pe-
riod, except that if an average debit 
balance is used, a separate average 
debit balance must be disclosed for 
each interest rate applied; and (iii) all 
other charges resulting from the exten-
sion of credit in that account: Provided, 
however, That if the interest charge 
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disclosed on a statement is for a period 
different from the period covered by 
the statement, there must be printed 
on the statement appropriate language 
to the effect that it should be retained 
for use in conjunction with the next 
statement containing the remainder of 
the required information: And provided 
further, That in the case of ‘‘equity 
funding programs’’ registered under 
the Securities Act of 1933, the require-
ments of this paragraph will be met if 
the broker or dealer furnishes to the 
customer, within 1 month after each 
extension of credit, a written state-
ment or statements containing the in-
formation required to be disclosed 
under this paragraph. 

(b) It shall be unlawful for any 
broker or dealer to make any changes 
in the terms and conditions under 
which credit charges will be made (as 
described in the initial statement made 
under paragraph (a) of this section), 
unless the customer shall have been 
given not less than thirty (30) days 
written notice of such changes, except 
that no such prior notice shall be nec-
essary where such changes are required 
by law: Provided, however, That if any 
change for which prior notice would 
otherwise be required under this para-
graph results in a lower interest charge 
to the customer than would have been 
imposed before the change, notice of 
such change may be given within a rea-
sonable time after the effective date of 
the change. 

(15 U.S.C. 78j) 
[34 FR 19718, Dec. 16, 1969] 

§ 240.10b–17 Untimely announcements 
of record dates. 

(a) It shall constitute a ‘‘manipula-
tive or deceptive device or contriv-
ance’’ as used in section 10(b) of the 
Act for any issuer of a class of securi-
ties publicly traded by the use of any 
means or instrumentality of interstate 
commerce or of the mails or of any fa-
cility of any national securities ex-
change to fail to give notice in accord-
ance with paragraph (b) of this section 
of the following actions relating to 
such class of securities: 

(1) A dividend or other distribution in 
cash or in kind, except an ordinary in-
terest payment on a debt security, but 
including a dividend or distribution of 

any security of the same or another 
issuer; 

(2) A stock split or reverse split; or 
(3) A rights or other subscription of-

fering. 
(b) Notice shall be deemed to have 

been given in accordance with this sec-
tion only if: 

(1) Given to the National Association 
of Securities Dealers, Inc., no later 
than 10 days prior to the record date 
involved or, in case of a rights sub-
scription or other offering if such 10 
days advance notice is not practical, on 
or before the record date and in no 
event later than the effective date of 
the registration statement to which 
the offering relates, and such notice in-
cludes: 

(i) Title of the security to which the 
declaration relates; 

(ii) Date of declaration; 
(iii) Date of record for determining 

holders entitled to receive the dividend 
or other distribution or to participate 
in the stock or reverse split; 

(iv) Date of payment or distribution 
or, in the case of a stock or reverse 
split or rights or other subscription of-
fering, the date of delivery; 

(v) For a dividend or other distribu-
tion including a stock or reverse split 
or rights or other subscription offering: 

(a) In cash, the amount of cash to be 
paid or distributed per share, except if 
exact per share cash distributions can-
not be given because of existing con-
version rights which may be exercised 
during the notice period and which 
may affect the per share cash distribu-
tion, then a reasonable approximation 
of the per share distribution may be 
provided so long as the actual per share 
distribution is subsequently provided 
on the record date, 

(b) In the same security, the amount 
of the security outstanding imme-
diately prior to and immediately fol-
lowing the dividend or distribution and 
the rate of the dividend or distribution, 

(c) In any other security of the same 
issuer, the amount to be paid or dis-
tributed and the rate of the dividend or 
distribution, 

(d) In any security of another issuer, 
the name of the issuer and title of that 
security, the amount to be paid or dis-
tributed, and the rate of the dividend 
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or distribution and if that security is a 
right or a warrant, the subscription 
price, 

(e) In any other property (including 
securities not covered under para-
graphs (b)(1)(v) (b) through (d) of this 
section) the identity of the property 
and its value and basis for assigning 
that value; 

(vi) Method of settlement of frac-
tional interests; 

(vii) Details of any condition which 
must be satisfied or Government ap-
proval which must be secured to enable 
payment of distribution; and in 

(viii) The case of stock or reverse 
split in addition to the aforementioned 
information; 

(a) The name and address of the 
transfer or exchange agent; or 

(2) The Commission, upon written re-
quest or upon its own motion, exempts 
the issuer from compliance with para-
graph (b)(1) of this section either un-
conditionally or on specified terms or 
conditions, as not constituting a ma-
nipulative or deceptive device or con-
trivance comprehended within the pur-
pose of this section; or 

(3) Given in accordance with proce-
dures of the national securities ex-
change or exchanges upon which a se-
curity of such issuer is registered pur-
suant to section 12 of the Act which 
contain requirements substantially 
comparable to those set forth in para-
graph (b)(1) of this section. 

(c) The provisions of this rule shall 
not apply, however, to redeemable se-
curities issued by open-end investment 
companies and unit investment trusts 
registered with the Commission under 
the Investment Company Act of 1940. 

(Secs. 10(b), 23(a), 48 Stat. 891, as amended, 49 
Stat. 1379, 15 U.S.C. 78j) 
[36 FR 11514, June 15, 1971, as amended at 37 
FR 4330, Mar. 2, 1972] 

§ 240.10b–18 Purchases of certain eq-
uity securities by the issuer and 
others. 

(a) Definitions. Unless the context 
otherwise requires, all terms used in 
this section shall have the same mean-
ing as in the Act. In addition, unless 
the context otherwise requires, the fol-
lowing definitions shall apply: 

(1) The term affiliate means any per-
son that directly or indirectly controls, 

is controlled by, or is under common 
control with, the issuer; 

(2) The term affiliated purchaser 
means: 

(i) A person acting in concert with 
the issuer for the purpose of acquiring 
the issuer’s securities; or 

(ii) An affiliate who, directly or indi-
rectly, controls the issuer’s purchases 
of such securities, whose purchases are 
controlled by the issuer or whose pur-
chases are under common control with 
those of the issuer; 

Provided, however, That the term ‘‘af-
filiated purchaser’’ shall not include a 
broker, dealer, or other person solely 
by reason of his making Rule 10b–18 
bids or effecting Rule 10b–18 purchases 
on behalf of the issuer and for its ac-
count and shall not include an officer 
or director of the issuer solely by rea-
son of his participation in the decision 
to authorize Rule 10b–18 bids or Rule 
10b–18 purchases by or on behalf of the 
issuer; 

(3) The term Rule 10b–18 purchase 
means a purchase of common stock of 
an issuer by or for the issuer or any af-
filiated purchaser of the issuer, but 
does not include any purchase of such 
stock 

(i) Effected during the restricted pe-
riod specified in § 242.102 of this chap-
ter, during a distribution (as defined in 
§ 242.100 of this chapter) of such com-
mon stock or a distribution for which 
such common stock is a reference secu-
rity, by the issuer or any of its affili-
ated purchasers; 

(ii) Effected by or for an issuer plan 
by an agent independent of the issuer; 

(iii) If it is a fractional interest in a 
security, evidenced by a script certifi-
cate, order form, or similar document; 

(iv) Pursuant to a merger, acquisi-
tion, or similar transaction involving a 
recapitalization; 

(v) Which is subject to Rule 13e–1 
under the Act [§ 240.13e–1]; 

(vi) Pursuant to a tender offer that is 
subject to Rule 13e–4 under the Act 
[§ 240.13e–4] or specifically excepted 
therefrom; 

(vii) Pursuant to a tender offer that 
is subject to section 14(d) of the Act 
and the rules and regulations there-
under. 

(4) The term Rule 10b–18 bid means (i) 
A bid for securities that, if accepted, or 
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(ii) A limit order to purchase securities 
that, if executed, would result in a 
Rule 10b–18 purchase; 

(5) The term plan has the meaning 
contained in § 242.100 of this chapter; 

(6) The term agent independent of the 
issuer has the meaning contained in 
§ 242.100 of this chapter; 

(i) The agent is not an affiliate of the 
issuer; and 

(ii) Neither the issuer nor any affil-
iate of the issuer exercises any direct 
or indirect control or influence over 
the times when, or the prices at which, 
the independent agent may purchase 
the issuer’s common stock for the 
issuer plan, the amounts of the secu-
rity to be purchased, the manner in 
which the security is to be purchased, 
or the selection of a broker or dealer 
(other than the independent agent 
itself) through which purchases may be 
executed; 

Provided, however, That the issuer or 
its affiliate will not be deemed to have 
such control or influence solely be-
cause it revises not more than once in 
any three-month period the basis for 
determining the amount of its con-
tributions to the issuer plan or the 
basis for determining the frequency of 
its allocations to the issuer plan, or 
any formula specified in the plan that 
determines the amount of shares to be 
purchased by the agent; 

(7) The term consolidated system 
means the consolidated transaction re-
porting system contemplated by Rule 
11Aa3–1 [§ 240.11Aa3–1]; 

(8) The term reported security means 
any security as to which last sale in-
formation is reported in the consoli-
dated system; 

(9) The term exchange traded security 
means any security, except a reported 
security, that is listed, or admitted to 
unlisted trading privileges, on a na-
tional securities exchange; 

(10) The term NASDAQ security means 
any security, except a reported secu-
rity, as to which bid and offer 
quotations are reported in the auto-
mated quotation system (‘‘NASDAQ’’) 
operated by the National Association 
of Securities Dealers, Inc. (‘‘NASD’’); 

(11) The term trading volume means: 
(i) With respect to a reported secu-

rity, the average daily trading volume 
for the security reported in the consoli-
dated system in the four calendar 

weeks preceding the week in which the 
Rule 10b–18 purchase is to be effected 
or the Rule 10b–18 bid is to be made; 

(ii) With respect to an exchange trad-
ed security, the average of the aggre-
gate daily trading volume, including 
the daily trading volume reported on 
all exchanges on which the security is 
traded and, if such security is also a 
NASDAQ security, the daily trading 
volume for such security made avail-
able by the NASD, for the four cal-
endar weeks preceding the week in 
which the Rule 10b–18 purchase is to be 
effected or the Rule 10b–18 bid is to be 
made; 

(iii) With respect to a NASDAQ secu-
rity that is not an exchange traded se-
curity, the average daily trading vol-
ume for such security made available 
by the NASD for the four calendar 
weeks preceding the week in which the 
Rule 10b–18 purchase is to be effected 
or the Rule 10b–18 bid is to be made; 

Provided, however, That such trading 
volume under paragraphs (a)(11) (i), (ii) 
and (iii) of this section shall not in-
clude any Rule 10b–18 purchase of a 
block by or for the issuer or any affili-
ated purchaser of the issuer; 

(12) The term purchase price means 
the price paid per share 

(i) For a reported security, or an ex-
change traded security on a national 
securities exchange, exclusive of any 
commission paid to a broker acting as 
agent, or commission equivalent, 
mark-up, or differential paid to a deal-
er; 

(ii) For a NASDAQ security, or a se-
curity that is not a reported security 
or a NASDAQ security, otherwise than 
on a national securities exchange, in-
clusive of any commission equivalent, 
mark-up, or differential paid to a deal-
er; 

(13) The term round lot means 100 
shares or other customary unit of trad-
ing for a security; 

(14) The term block means a quantity 
of stock that either 

(i) Has a purchase price of $200,000 or 
more; or 

(ii) Is at least 5,000 shares and has a 
purchase price of at least $50,000; or 

(iii) Is at least 20 round lots of the se-
curity and totals 150 percent or more of 
the trading volume for that security 
or, in the event that trading volume 
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data are unavailable, is at least 20 
round lots of the security and totals at 
least one-tenth of one percent (.001) of 
the outstanding shares of the security, 
exclusive of any shares owned by any 
affiliate; 

Provided, however, That a block under 
paragraphs (a)(14) (i), (ii) and (iii) of 
this section shall not include any 
amount that a broker or a dealer, act-
ing as principal, has accumulated for 
the purpose of sale or resale to the 
issuer or to any affiliated purchaser of 
the issuer if the issuer or such affili-
ated purchaser knows or has reason to 
know that such amount was accumu-
lated for such purpose, nor shall it in-
clude any amount that a broker or 
dealer has sold short to the issuer if 
the issuer or such affiliated purchaser 
knows or has reason to know that the 
sale was a short sale. 

(b) Conditions to be met. In connection 
with a Rule 10b–18 purchase, or with a 
Rule 10b–18 bid that is made by the use 
of any means or instrumentality of 
interstate commerce or of the mails, or 
of any facility of any national securi-
ties exchange, an issuer, or an affili-
ated purchaser of the issuer, shall not 
be deemed to have violated section 
9(a)(2) of the Act or Rule 10b–5 under 
the Act, solely by reason of the time or 
price at which its Rule 10b–18 bids or 
Rule 10b–18 purchases are made of the 
amount of such bids or purchases or 
the number of brokers or dealers used 
in connection with such bids or pur-
chases if the issuer or affiliated pur-
chaser of the issuer: 

(1) (One broker or dealer) Effects all 
Rule 10b–18 purchases from or through 
only one broker on any single day, or, 
if a broker is not used, with only one 
dealer on a single day, and makes or 
causes to be made all Rule 10b–18 bids 
to or through only one broker on any 
single day, or, if a broker is not used, 
to only one dealer on a single day; Pro-
vided, however, That 

(i) This paragraph (b)(1) shall not 
apply to Rule 10b–18 purchases which 
are not solicited by or on behalf of the 
issuer or affiliated purchaser; and 

(ii) Where Rule 10b–18 purchases or 
Rule 10–b18 bids are made by or on be-
half of more than one affiliated pur-
chaser of the issuer (or the issuer and 
one or more of its affiliated pur-

chasers) on a single day, this paragraph 
(b)(1) shall apply to all such bids and 
purchases in the aggregate; and 

(2) (Time of purchases) Effects all Rule 
10b–18 purchases from or through a 
broker or dealer 

(i) In a reported security, (A) such 
that the purchase would not constitute 
the opening transaction in the security 
reported in the consolidated system; 
and (B) if the principal market of such 
security is an exchange, at a time 
other than during the one-half hour be-
fore the scheduled close of trading on 
the principal market; and (C) if the 
purchase is to be made on an exchange, 
at a time other than during the one- 
half hour before the scheduled close of 
trading on the national securities ex-
change on which the purchase is to be 
made; and (D) if the purchase is to be 
made otherwise than on a national se-
curities exchange, at a time other than 
during the one-half hour before the ter-
mination of the period in which last 
sale prices are reported in the consoli-
dated system; 

(ii) In any exchange traded security, 
on any national securities exchange, 
(A) such that the Rule 10b–18 purchase 
would not constitute the opening 
transaction in the security on such ex-
change; and (B) at a time other than 
during the one-half hour before the 
scheduled close of trading on the ex-
change; 

(iii) In any NASDAQ security, 
othewise than on a national securities 
exchange, if a current independent bid 
quotation for the security is reported 
in Level 2 of NASDAQ; and 

(3) (Price of purchase) Effects all Rule 
10b–18 purchases from or through a 
broker or dealer at a purchase price, or 
makes or causes to be made all Rule 
10b–18 bids to or through a broker or 
dealer at a price. 

(i) For a reported security, that is 
not higher than the published bid, as 
that term is defined in Rule 11Ac1– 
1(a)(9) under the Act, that is the high-
est current independent published bid 
or the last independent sale price re-
ported in the consolidated system, 
whichever is higher; 

(ii) On a national securities ex-
change, for an exchange traded secu-
rity, that is not higher than the cur-
rent independent bid quotation or the 
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last independent sale price on that ex-
change, whichever is higher; 

(iii) Otherwise than on a national se-
curities exchange for a NASDAQ secu-
rity, that is not higher than the lowest 
current independent offer quotation re-
ported in Level 2 of NASDAQ; or 

(iv) Otherwise than on a national se-
curities exchange, for a security that is 
not a reported security or a NASDAQ 
security, that is not higher than the 
lowest current independent offer 
quotation, determined on the basis of 
reasonable inquiry; and 

(4) (Volume of purchases) Effects from 
or through a broker or dealer all Rule 
10b–18 purchases other than block pur-
chases 

(i) Of a reported security, an ex-
change traded security or a NASDAQ 
security, in an amount that, when 
added to the amounts of all other Rule 
10b–18 purchases, other than block pur-
chases, from or through a broker or 
dealer effected by or for the issuer or 
any on that day, does not exceed the 
higher of (A) one round lot or (B) the 
number of round lots closet to 25 per-
cent of the trading volume for the se-
curity; 

(ii) Of any other security, in an 
amount that (A) when added to the 
amounts of all other Rule 10b–18 pur-
chases, other than block purchases, 
from or through a broker or dealer ef-
fected by or for the issuer or any affili-
ated purchaser of the issuer on that 
day, does not exceed one round lot or 
(B) when added to the amounts of all 
other Rule 10b–18 purchases other than 
block purchases from or through a 
broker or dealer effected by or for the 
issuer or any affiliated purchaser of the 
issuer during that day and the pre-
ceding five business days, does not ex-
ceed 1/20th of one percent (0.0005) of the 
outstanding shares of the security, ex-
clusive of shares known to be owned 
beneficially by affiliates. 

(c) No presumption shall arise that 
an issuer or affiliated purchaser of an 
issuer has violated section 9(a)(2) or 
10(b) of the Act or Rule 10b–5 under the 
Act if the Rule 10b–18 bids or Rule 10b– 
18 purchases of such issuer or affiliated 
purchaser do not meet the conditions 

specified in paragraphs (b) (1) through 
(4) of this section. 
[47 FR 53339, Nov. 26, 1982, as amended at 62 
FR 543, Jan. 3, 1997; 62 FR 11323, Mar. 12, 1997] 

§ 240.10b–21 [Reserved] 

REPORTS UNDER SECTION 10A 

§ 240.10A–1 Notice to the Commission 
Pursuant to Section 10A of the Act. 

(a)(1) If any issuer with a reporting 
obligation under the Act receives a re-
port requiring a notice to the Commis-
sion in accordance with section 
10A(b)(3) of the Act, 15 U.S.C. 78j– 
1(b)(3), the issuer shall submit such no-
tice to the Commission’s Office of the 
Chief Accountant within the time pe-
riod prescribed in that section. The no-
tice may be provided by facsimile, tele-
graph, personal delivery, or any other 
means, provided it is received by the Of-
fice of the Chief Accountant within the 
required time period. 

(2) The notice specified in paragraph 
(a)(1) of this section shall be in writing 
and: 

(i) Shall identify the issuer (includ-
ing the issuer’s name, address, phone 
number, and file number assigned to 
the issuer’s filings by the Commission) 
and the independent accountant (in-
cluding the independent accountant’s 
name and phone number, and the ad-
dress of the independent accountant’s 
principal office); 

(ii) Shall state the date that the 
issuer received from the independent 
accountant the report specified in sec-
tion 10A(b)(2) of the Act, 15 U.S.C. 78j– 
1(b)(2); 

(iii) Shall provide, at the election of 
the issuer, either: 

(A) A summary of the independent 
accountant’s report, including a de-
scription of the act that the inde-
pendent accountant has identified as a 
likely illegal act and the possible effect 
of that act on all affected financial 
statements of the issuer or those re-
lated to the most current three-year 
period, whichever is shorter; or 

(B) A copy of the independent ac-
countant’s report; and 

(iv) May provide additional informa-
tion regarding the issuer’s views of and 
response to the independent account-
ant’s report. 
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(3) Reports of the independent ac-
countant submitted by the issuer to 
the Commission’s Office of the Chief 
Accountant in accordance with para-
graph (a)(2)(iii)(B) of this section shall 
be deemed to have been made pursuant 
to section 10A(b)(3) or section 10A(b)(4) 
of the Act, 15 U.S.C. 78j–1(b)(3) or 78j– 
1(b)(4), for purposes of the safe harbor 
provided by section 10A(c) of the Act, 
15 U.S.C. 78j–1(c). 

(4) Submission of the notice in para-
graphs (a)(1) and (a)(2) of this section 
shall not relieve the issuer from its ob-
ligations to comply fully with all other 
reporting requirements, including, 
without limitation: 

(i) The filing requirements of Form 8– 
K, § 249.308 of this chapter, and Form N– 
SAR, § 274.101 of this chapter, regarding 
a change in the issuer’s certifying ac-
countant and 

(ii) The disclosure requirements of 
item 304 of Regulation S–B or item 304 
of Regulation S–K, §§ 228.304 or 229.304 
of this chapter. 

(b)(1) Any independent accountant 
furnishing to the Commission a copy of 
a report (or the documentation of any 
oral report) in accordance with section 
10A(b)(3) or section 10A(b)(4) of the Act, 
15 U.S.C. 78j–1(b)(3) or 78j–1(b)(4), shall 
submit that report (or documentation) 
to the Commission’s Office of the Chief 
Accountant within the time period pre-
scribed by the appropriate section of 
the Act. The report (or documentation) 
may be submitted to the Commission’s 
Office of the Chief Accountant by fac-
simile, telegraph, personal delivery, or 
any other means, provided it is received 
by the Office of the Chief Accountant 
within the time period set forth in sec-
tion 10A(b)(3) or 10A(b)(4) of the Act, 15 
U.S.C. 78j–1(b)(3) or 78j–(b)(4), which-
ever is applicable in the circumstances. 

(2) If the report (or documentation) 
submitted to the Office of the Chief Ac-
countant in accordance with paragraph 
(b)(1) of this section does not clearly 
identify both the issuer (including the 
issuer’s name, address, phone number, 
and file number assigned to the issuer’s 
filings with the Commission) and the 
independent accountant (including the 
independent accountant’s name and 
phone number, and the address of the 
independent accountant’s principal of-
fice), then the independent accountant 

shall place that information in a 
prominent attachment to the report 
(or documentation) and shall submit 
that attachment to the Office of the 
Chief Accountant at the same time and 
in the same manner as the report (or 
documentation) is submitted to that 
Office. 

(3) Submission of the report (or docu-
mentation) by the independent ac-
countant as described in paragraphs 
(b)(1) and (b)(2) of this section shall not 
replace, or otherwise satisfy the need 
for, the newly engaged and former ac-
countants’ letters under items 
304(a)(2)(D) and 304(a)(3) of Regulation 
S–K, §§ 229.304(a)(2)(D) and 229.304(a)(3) 
of this chapter, respectively, and under 
items 304(a)(2)(D) and 304(a)(3) of Regu-
lation S–B, §§ 228.304(a)(2)(D) and 
228.304(a)(3) of this chapter, respec-
tively, and shall not limit, reduce, or 
affect in any way the independent ac-
countant’s obligations to comply fully 
with all other legal and professional re-
sponsibilities, including, without limi-
tation, those under generally accepted 
auditing standards and the rules or in-
terpretations of the Commission that 
modify or supplement those auditing 
standards. 

(c) A notice or report submitted to 
the Office of the Chief Accountant in 
accordance with paragraphs (a) and (b) 
of this section shall be deemed to be an 
investigative record and shall be non- 
public and exempt from disclosure pur-
suant to the Freedom of Information 
Act to the same extent and for the 
same periods of time that the Commis-
sion’s investigative records are non- 
public and exempt from disclosure 
under, among other applicable provi-
sions, 5 U.S.C. 552(b)(7) and § 200.80(b)(7) 
of this chapter. Nothing in this para-
graph, however, shall relieve, limit, 
delay, or affect in any way, the obliga-
tion of any issuer or any independent 
accountant to make all public disclo-
sures required by law, by any Commis-
sion disclosure item, rule, report, or 
form, or by any applicable accounting, 
auditing, or professional standard. 

Instruction to Paragraph (c) 

Issuers and independent accountants 
may apply for additional bases for con-
fidential treatment for a notice, report, 
or part thereof, in accordance with 
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§ 200.83 of this chapter. That section in-
dicates, in part, that any person who, 
pursuant to any requirement of law, 
submits any information or causes or 
permits any information to be sub-
mitted to the Commission, may re-
quest that the Commission afford it 
confidential treatment by reason of 
personal privacy or business confiden-
tiality, or for any other reason per-
mitted by Federal law. 
[62 FR 12749, Mar. 18, 1997] 

ADOPTION OF FLOOR TRADING 
REGULATION (RULE 11a–1) 

§ 240.11a–1 Regulation of floor trading. 
(a) No member of a national securi-

ties exchange, while on the floor of 
such exchange, shall initiate, directly 
or indirectly, any transaction in any 
security admitted to trading on such 
exchange, for any account in which 
such member has an interest, or for 
any such account with respect to which 
such member has discretion as to the 
time of execution, the choice of secu-
rity to be bought or sold, the total 
amount of any security to be bought or 
sold, or whether any such transaction 
shall be one of purchase or sale. 

(b) The provisions of paragraph (a) of 
this section shall not apply to: 

(1) Any transaction by a registered 
specialist in a security in which he is 
so registered on such exchange; 

(2) Any transaction for the account 
of an odd-lot dealer in a security in 
which he is so registered on such ex-
change; 

(3) Any stabilizing transaction ef-
fected in compliance with § 242.104 of 
this chapter to facilitate a distribution 
of such security in which such member 
is participating; 

(4) Any bona fide arbitrage trans-
action; 

(5) Any transaction made with the 
prior approval of a floor official of such 
exchange to permit such member to 
contribute to the maintenance of a fair 
and orderly market in such security, or 
any purchase or sale to reverse any 
such transaction; 

(6) Any transaction to offset a trans-
action made in error; or 

(7) Any transaction effected in con-
formity with a plan designed to elimi-
nate floor trading activities which are 

not beneficial to the market and which 
plan has been adopted by an exchange 
and declared effective by the Commis-
sion. For the purpose of this rule, a 
plan filed with the Commission by a 
national securities exchange shall not 
become effective unless the Commis-
sion, having due regard for the mainte-
nance of fair and orderly markets, for 
the public interest, and for the protec-
tion of investors, declares the plan to 
be effective. 

(c) For the purpose of this rule the 
term ‘‘on the floor of such exchange’’ 
shall include the trading floor; the 
rooms, lobbies, and other premises im-
mediately adjacent thereto for use of 
members generally; other rooms, lob-
bies and premises made available pri-
marily for use by members generally; 
and the telephone and other facilities 
in any such place. 

(d) Any national securities exchange 
may apply for an exemption from the 
provisions of this rule in compliance 
with the provisions of section 11(c) of 
the Act. 

(Sec. 11, 48 Stat. 891; 15 U.S.C. 78k) 
[29 FR 7381, June 6, 1964, as amended at 62 FR 
544, Jan. 3, 1997] 

EDITORIAL NOTE 1: The Commission finding 
that the floor trading plan of the New York 
Stock Exchange filed on May 25, 1964 is de-
signed to eliminate floor trading activities 
not beneficial to the market hereby declares 
such plan effective August 3, 1964 subject to 
suspension or termination on sixty days 
written notice from the Commission, 29 FR 
7381, June 6, 1964. 

EDITORIAL NOTE 2: The text of the Commis-
sion’s action declaring effective the amend-
ments to the Floor Trading Plan of the 
American Stock Exchange is as follows, 33 
FR 1073, Jan. 27, 1968: 

The Securities and Exchange Commission 
acting pursuant to the Securities Exchange 
Act of 1934, particularly sections 11(a) and 
23(a) thereof, and Rule 11a–1 (17 CFR 240.11a– 
1) under the Act, deeming it necessary for 
the exercise of the functions vested in it, and 
having due regard for the maintenance of 
fair and orderly markets, for the public in-
terest, and for the protection of investors, 
hereby declares the Floor Trading Plan of 
the American Stock Exchange, as amended 
by amendments filed on May 11, 1967, effec-
tive January 31, 1968. If at any time it ap-
pears to the Commission to be necessary or 
appropriate in the public interest, for the 
protection of investors, or for the mainte-
nance of fair and orderly markets, or that 
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floor trading activities which are not bene-
ficial to the market have not been elimi-
nated by the Floor Trading Plan of the 
American Stock Exchange, the Commission 
may suspend or terminate the effectiveness 
of the plan by sending at least 60 days writ-
ten notice to the American Stock Exchange. 
The American Stock Exchange shall have 
the opportunity to submit any written data, 
facts, arguments, or modifications in its plan 
within such 60-day period in such form as the 
Commission deems appropriate under the 
circumstances. The Commission has been in-
formed that all persons subject to the Floor 
Trading Plan of the American Stock Ex-
change, as amended, have had actual notice 
thereof, and the Commission finds that no-
tice and procedure pursuant to section 4 of 
the Administrative Procedure Act (5 U.S.C. 
section 553) are impracticable and unneces-
sary and that such Plan, as amended, may 
be, and is hereby, declared effective on Janu-
ary 31, 1968. 

§ 240.11a1–1(T) Transactions yielding 
priority, parity, and precedence. 

(a) A transaction effected on a na-
tional securities exchange for the ac-
count of a member which meets the re-
quirements of section 11(a)(1)(G)(i) of 
the Act shall be deemed, in accordance 
with the requirements of section 
11(a)(1)(G)(ii), to be not inconsistent 
with the maintenance of fair and or-
derly markets and to yield priority, 
parity, and precedence in execution to 
orders for the account of persons who 
are not members or associated with 
members of the exchange if such trans-
action is effected in compliance with 
each of the following requirements: 

(1) A member shall disclose that a bid 
or offer for its account is for its ac-
count to any member with whom such 
bid or offer is placed or to whom it is 
communicated, and any such member 
through whom that bid or offer is com-
municated shall disclose to others par-
ticipating in effecting the order that it 
is for the account of a member. 

(2) Immediately before executing the 
order, a member (other than the spe-
cialist in such security) presenting any 
order for the account of a member on 
the exchange shall clearly announce or 
otherwise indicate to the specialist and 
to other members then present for the 
trading in such security on the ex-
change that he is presenting an order 
for the account of a member. 

(3) Notwithstanding rules of priority, 
parity, and precedence otherwise appli-

cable, any member presenting for exe-
cution a bid or offer for its own ac-
count or for the account of another 
member shall grant priority to any bid 
or offer at the same price for the ac-
count of a person who is not, or is not 
associated with, a member, irrespec-
tive of the size of any such bid or offer 
or the time when entered. 

(b) A member shall be deemed to 
meet the requirements of section 
11(a)(1)(G)(i) of the Act if during its 
preceding fiscal year more than 50 per-
cent of its gross revenues was derived 
from one or more of the sources speci-
fied in that section. In addition to any 
revenue which independently meets the 
requirements of section 11(a)(1)(G)(i), 
revenue derived from any transaction 
specified in paragraph (A), (B), or (D) of 
section 11(a)(1) of the Act or specified 
in 17 CFR 240.11a1–4(T) shall be deemed 
to be revenue derived from one or more 
of the sources specified in section 
11(a)(1)(G)(i). A member may rely on a 
list of members which are stated to 
meet the requirements of section 
11(a)(1)(G)(i) if such list is prepared, 
and updated at least annually, by the 
exchange. In preparing any such list, 
an exchange may rely on a report 
which sets forth a statement of gross 
revenues of a member if covered by a 
report of independent accountants for 
such member to the effect that such re-
port has been prepared in accordance 
with generally accepted accounting 
principles. 

(Secs. 2, 3, 6, 11, 11A, and 23, 89 Stat. 97, 104, 
110, 111, 156 (15 U.S.C. 78b, 78c, 78f, 78k, 78k– 
1, 78w); secs. 2, 3, 11, 23, 48 Stat. 881, 882, 885, 
891, 901, as amended) 
[43 FR 11553, Mar. 17, 1978, as amended at 43 
FR 18562, May 1, 1978; 44 FR 6093, Jan. 31, 
1979] 

§ 240.11a1–2 Transactions for certain 
accounts of associated persons of 
members. 

A transaction effected by a member 
of a national securities exchange for 
the account of an associated person 
thereof shall be deemed to be of a kind 
which is consistent with the purposes 
of section 11(a)(1) of the Act, the pro-
tection of investors, and the mainte-
nance of fair and orderly markets if the 
transaction is effected: 
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(a) For the account of and for the 
benefit of an associated person, if, as-
suming such transaction were for the 
account of a member, or 

(b) For the account of an associated 
person but for the benefit of an account 
carried by such associated person, if, 
assuming such account were carried on 
the same basis by a member. 

The member would have been per-
mitted, under section 11(a) of the Act 
and the other rules thereunder, to ef-
fect the transaction: Provided, however, 
That a transaction may not be effected 
by a member for the account of and for 
the benefit of an associated person 
under section 11(a)(1)(G) of the Act and 
Rule 11a1–1(T) thereunder unless the 
associated person derived, during its 
preceding fiscal year, more than 50 per-
cent of its gross revenues from one or 
more of the sources specified in section 
11(a)(1)(G)(i) of the Act. 

(Secs. 2, 3, 4, 6, 7, 11, 18, 89 Stat. 97, 104, 110, 
111, 121, 155 (15 U.S.C. 78b, 78c, 78f, 78k, 78k– 
1, 78o, 78w); secs. 2, 3, 10, 23, 48 Stat. 881, 882, 
891, 901, as amended (15 U.S.C. 78j)) 
[43 FR 11553, Mar. 17, 1978; 43 FR 14451, Apr. 
6, 1978] 

§ 240.11a1–3(T) Bona fide hedge trans-
actions in certain securities. 

A bona fide hedge transaction ef-
fected on a national securities ex-
change by a member for its own ac-
count or an account of an associated 
person thereof and involving a long or 
short position in a security entitling 
the holder to acquire or sell an equity 
security, and a long or short position 
in one or more other securities enti-
tling the holder to acquire or sell such 
equity security, shall be deemed to be 
of a kind which is consistent with the 
purposes of section 11(a)(1) of the Act, 
the protection of investors, and the 
maintenance of fair and orderly mar-
kets. 

(Secs. 2, 3, 6, 11, 11A, and 23, 89 Stat. 97, 104, 
110, 111, 156 (15 U.S.C. 78b, 78c, 78f, 78k, 78k– 
1, 78w); secs. 2, 3, 11, 23, 48 Stat. 881, 882, 885, 
891, 901, as amended) 
[44 FR 6093, Jan. 31, 1979] 

§ 240.11a1–4(T) Bond transactions on 
national securities exchanges. 

A transaction in a bond, note, deben-
ture, or other form of indebtedness ef-
fected on a national securities ex-

change by a member for its own ac-
count or the account of an associated 
person thereof shall be deemed to be of 
a kind which is consistent with the 
purposes of section 11(a)(1) of the Act, 
the protection of investors, and the 
maintenance of fair and orderly mar-
kets. 

(Secs. 2, 3, 6, 10, 11, 11A, 15 and 23 of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78b, 78c, 
78f, 78j, 78k, 78k–1, 78o, and 78w)) 
[43 FR 18562, May 1, 1978] 

§ 240.11a1–5 Transactions by reg-
istered competitive market makers 
and registered equity market mak-
ers. 

Any transaction by a New York 
Stock Exchange registered competitive 
market maker or an American Stock 
Exchange registered equity market 
maker effected in compliance with 
their respective governing rules shall 
be deemed to be of a kind which is con-
sistent with the purposes of section 
11(a)(1) of the Act, the protection of in-
vestors, and the maintenance of fair 
and orderly markets. 
[46 FR 14889, Mar. 3, 1981] 

§ 240.11a2–2(T) Transactions effected 
by exchange members through 
other members. 

(a) A member of a national securities 
exchange (the ‘‘initiating member’’) 
may not effect a transaction on that 
exchange for its own account, the ac-
count of an associated person, or an ac-
count with respect to which it or an as-
sociated person thereof exercises in-
vestment discretion unless: 

(1) The transaction is of a kind de-
scribed in paragraphs A through H of 
section 11(a)(1) of the Act and is ef-
fected in accordance with applicable 
rules and regulations thereunder; or 

(2) The transaction is effected in 
compliance with each of the following 
conditions: 

(i) The transaction is executed on the 
floor, or through use of the facilities, 
of the exchange by a member (the ‘‘exe-
cuting member’’) which is not an asso-
ciated person of the initiating member; 

(ii) The order for the transaction is 
transmitted from off the exchange 
floor; 
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(iii) Neither the initiating member 
nor an associated person of the initi-
ating member participates in the exe-
cution of the transaction at any time 
after the order for the transaction has 
been so transmitted; and 

(iv) In the case of a transaction ef-
fected for an account with respect to 
which the initiating member or an as-
sociated person thereof exercises in-
vestment discretion, neither the initi-
ating member nor any associated per-
son thereof retains any compensation 
in connection with effecting the trans-
action: Provided, however, That this 
condition shall not apply to the extent 
that the person or persons authorized 
to transact business for the account 
have expressly provided otherwise by 
written contract referring to section 
11(a) of the Act and this section exe-
cuted on or after March 15, 1978, by 
each of them and by such exchange 
member or associated person exer-
cising investment discretion. 

(b) For purposes of this section, a 
member ‘‘effects’’ a securities trans-
action when it performs any function 
in connection with the processing of 
that transaction, including, but not 
limited to, (1) transmission of an order 
for execution, (2) execution of the 
order, (3) clearance and settlement of 
the transaction, and (4) arranging for 
the performance of any such function. 

(c) For purposes of this section, the 
term ‘‘compensation in connection 
with effecting the transaction’’ refers 
to compensation directly or indirectly 
received or calculated on a trans-
action-related basis for the perform-
ance of any function involved in effect-
ing a securities transaction. 

(d) A member, or an associated per-
son of a member, authorized by written 
contract to retain compensation in 
connection with effecting transactions 
pursuant to paragraph (a)(2)(iv) of this 
section shall furnish at least annually 
to the person or persons authorized to 
transact business for the account a 
statement setting forth the total 
amount of all compensation retained 
by the member or any associated per-
son thereof in connection with effect-
ing transactions for that account dur-
ing the period covered by the state-
ment, which amount shall be exclusive 
of all amounts paid to others during 

that period for services rendered in ef-
fecting such transactions. 

(e) A transaction effected in compli-
ance with the requirements of this sec-
tion shall be deemed to be of a kind 
which is consistent with the purposes 
of section 11(a)(1) of the Act, the pro-
tection of investors, and the mainte-
nance of fair and orderly markets. 

(f) The provisions of this section 
shall not apply to transactions by ex-
change members to which, by oper-
ation of section 11(a)(3) of the Act, sec-
tion 11(a)(1) of the Act is not effective. 

(Secs. 2, 3, 4, 6, 7, 11, 18, 89 Stat. 97, 104, 110, 
111, 121, 155 (15 U.S.C. 78b, 78c, 78f, 78k, 78k– 
1, 78o, 78w); secs. 2, 3, 10, 23, 48 Stat. 881, 882, 
891, 901, as amended (15 U.S.C. 78j)) 
[43 FR 11554, Mar. 17, 1978, as amended at 43 
FR 18562, May 1, 1978] 

ADOPTION OF REGULATION ON CONDUCT 
OF SPECIALISTS 

§ 240.11b–1 Regulation of specialists. 
(a)(1) The rules of a national securi-

ties exchange may permit a member of 
such exchange to register as a spe-
cialist and to act as a dealer. 

(2) The rules of a national securities 
exchange permitting a member of such 
exchange to register as a specialist and 
to act as a dealer shall include: 

(i) Adequate minimum capital re-
quirements in view of the markets for 
securities on such exchange; 

(ii) Requirements, as a condition of a 
specialist’s registration, that a spe-
cialist engage in a course of dealings 
for his own account to assist in the 
maintenance, so far as practicable, of a 
fair and orderly market, and that a 
finding by the exchange of any sub-
stantial or continued failure by a spe-
cialist to engage in such a course of 
dealings will result in the suspension 
or cancellation of such specialist’s reg-
istration in one or more of the securi-
ties in which such specialist is reg-
istered; 

(iii) Provisions restricting his deal-
ings so far as practicable to those rea-
sonably necessary to permit him to 
maintain a fair and orderly market or 
necessary to permit him to act as an 
odd-lot dealer; 

(iv) Provisions stating the respon-
sibilities of a specialist acting as a 
broker in securities in which he is reg-
istered; and 
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(v) Procedures to provide for the ef-
fective and systematic surveillance of 
the activities of specialists. 

(b) If after appropriate notice and op-
portunity for hearing the Commission 
finds that a member of a national secu-
rities exchange registered with such 
exchange as a specialist in specified se-
curities has, for any account in which 
he, his member organization, or any 
participant therein has any beneficial 
interest, direct or indirect, effected 
transactions in such securities which 
were not part of a course of dealings 
reasonably necessary to permit such 
specialist to maintain a fair and or-
derly market, or to act as an odd-lot 
dealer, in the securities in which he is 
registered and were not effected in a 
manner consistent with the rules 
adopted by such exchange pursuant to 
paragraph (a)(2)(iii) of this section, the 
Commission may by order direct such 
exchange to cancel, or to suspend for 
such period as the Commission may de-
termine, such specialist’s registration 
in one or more of the securities in 
which such specialist is registered: Pro-
vided, however, If such exchange has 
itself suspended or cancelled such spe-
cialist’s registration in one or more of 
the securities in which such specialist 
is registered, no further sanction shall 
be imposed pursuant to this paragraph 
(b) except in a case where the Commis-
sion finds substantial or continued 
misconduct by a specialist: And pro-
vided, further, That the provisions of 
this paragraph (b) shall not apply to a 
member of a national securities ex-
change exempted pursuant to the pro-
visions of paragraph (d) of this section. 

(c) For the purposes of this section, 
the term rules of an exchange shall 
mean its constitution, articles of incor-
poration, by-laws, or rules or instru-
ments corresponding thereto, whatever 
the name, and its stated policies. 

(d) Any national securities exchange 
may apply for an exemption from the 
provisions of this section in compli-
ance with the provisions of section 
11(c) of the Act. 

(Sec. 11, 48 Stat. 891, 892; 15 U.S.C. 78k) 
[29 FR 15863, Nov. 26, 1964, as amended at 46 
FR 15135, Mar. 4, 1981] 

EXEMPTION OF CERTAIN SECURITIES 
FROM SECTION 11(d)(1) 

§ 240.11d1–1 Exemption of certain se-
curities from section 11(d)(1). 

A security shall be exempt from the 
provisions of section 11(d)(1) with re-
spect to any transaction by a broker 
and dealer who, directly or indirectly 
extends or maintains or arranges for 
the extension or maintenance of credit 
on the security to or for a customer if: 

(a) The broker and dealer has not 
sold the security to the customer or 
bought the security for the customer’s 
account; or 

(b) The security is acquired by the 
customer in exchange with the issuer 
thereof for an outstanding security of 
the same issuer on which credit was 
lawfully maintained for the customer 
at the time of the exchange; or 

(c) The customer is a broker or dealer 
or bank; or 

(d) The security is acquired by the 
customer through the exercise of a 
right evidenced by a warrant or certifi-
cate expiring within 90 days after 
issuance, provided such right was origi-
nally issued to the customer as a 
stockholder of the corporation issuing 
the security upon which credit is to be 
extended, or as a stockholder of a com-
pany distributing such security in 
order to effectuate the provisions of 
section 11 of the Public Utility Holding 
Company Act of 1935. The right shall be 
deemed to be issued to the customer as 
a stockholder if he actually owned the 
stock giving rise to the right when 
such right accrued, even though such 
stock was not registered in his name; 
and in determining such fact the 
broker and dealer may rely upon a 
signed statement of the customer 
which the broker and dealer accepts in 
good faith; or 

(e) Such broker and dealer would oth-
erwise be subject to the prohibition of 
section 11(d)(1) with respect to 50 per-
cent or less of all the securities of the 
same class which are outstanding or 
currently being distributed, and such 
broker and dealer sold the security to 
the customer or bought the security 
for the customer’s account on a day 
when he was not participating in the 
distribution of any new issue of such 
security. A brokerdealer shall be 
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deemed to be participating in a dis-
tribution of a new issue if (1) he owns, 
directly or indirectly, any undistrib-
uted security of such issue, or (2) he is 
engaged in any stabilizing activities to 
facilitate a distribution of such issue, 
or (3) he is a party to any syndicate 
agreement under which such stabi-
lizing activities are being or may be 
undertaken, or (4) he is a party to an 
executory agreement to purchase or 
distribute such issue. 

(Secs. 3, 11, 48 Stat. 882, 891; 15 U.S.C. 78c, 
78k) 
[13 FR 8184, Dec. 22, 1948] 

§ 240.11d1–2 Exemption from section 
11(d)(1) for certain investment com-
pany securities held by broker-deal-
ers as collateral in margin ac-
counts. 

Any securities issued by a registered 
open-end investment company or unit 
investment trust as defined in the In-
vestment Company Act of 1940 shall be 
exempted from the provisions of sec-
tion 11(d)(1) with respect to any trans-
action by a person who is a broker and 
a dealer who, directly or indirectly, ex-
tends or maintains or arranges for the 
extension or maintenance of credit on 
such security, provided such security 
has been owned by the person to whom 
credit would be provided for more than 
30 days, or purchased by such person 
pursuant to a plan for the automatic 
reinvestment of the dividends of such 
company or trust. 

(Secs. 2, 3, 11, and 23, Exchange Act, 15 U.S.C. 
78b, 78c, 78k and 78w) 
[49 FR 50174, Dec. 27, 1984] 

REGISTRATION OF SECURITIES 
INFORMATION PROCESSORS 

§ 240.11Aa2–1 Designation of national 
market system securities. 

The term national market system secu-
rity shall mean any reported security 
as defined in Rule 11Aa3–1. 
[52 FR 24153, June 29, 1987] 

§ 240.11Aa3–1 Dissemination of trans-
action reports and last sale data 
with respect to transactions in re-
ported securities. 

(a) Definitions. For purposes of this 
section: 

(1) The term transaction report shall 
mean a report containing the price and 
volume associated with a transaction 
involving the purchase or sale of one or 
more round lots of a security (‘‘trans-
action’’). 

(2) The term transaction reporting plan 
shall mean any plan for collecting, 
processing, making available or dis-
seminating transaction reports with 
respect to transactions in reported se-
curities filed with the Commission pur-
suant to, and meeting the require-
ments of, this section. 

(3) The term effective transaction re-
porting plan shall mean any transaction 
reporting plan approved by the Com-
mission pursuant to this section. 

(4) The term reported security shall 
mean any security or class of securities 
for which transaction reports are col-
lected, processed and made available 
pursuant to an effective transaction re-
porting plan. 

(5) The term listed equity security 
shall mean any equity security listed 
and registered, or admitted to unlisted 
trading privileges, on a national securi-
ties exchange (‘‘exchange’’). 

(6) The term NASDAQ security shall 
mean any registered equity security 
for which quotation information is dis-
seminated in the National Association 
of Securities Dealers Automated 
Quotation system (‘‘NASDAQ’’). 

(7) The term transaction reporting as-
sociation shall mean any person author-
ized to implement or administer any 
transaction reporting plan on behalf of 
persons acting jointly under paragraph 
(b) of this section. 

(8) The term interrogation device shall 
mean any securities information re-
trieval system capable of displaying 
transaction reports or last sale data, 
upon inquiry, on a current basis on a 
terminal or other device. 

(9) The term moving ticker shall mean 
any continuous real-time moving dis-
play of transaction reports or last sale 
data (other than a market minder) pro-
vided on an interrogation or other dis-
play device. 

(10) The term market minder shall 
mean any service provided by a vendor 
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on an interrogation device or other dis-
play which (i) permits real-time moni-
toring, on a dynamic basis, of trans-
action reports or last sale data with re-
spect to a particular security, and (ii) 
displays the most recent transaction 
report or last sale data with respect to 
that security until such report or data 
has been superseded or supplemented 
by the display of a new transaction re-
port or last sale data reflecting the 
next reported transaction in that secu-
rity. 

(11) The term vendor shall mean any 
securities information processor en-
gaged in the business of disseminating 
transaction reports or last sale data 
with respect to transactions in re-
ported securities to brokers, dealers or 
investors on a real-time or other cur-
rent and continuing basis, whether 
through an electronic communications 
network, moving ticker or interroga-
tion device. 

(12) The term last sale data shall 
mean any price or volume data associ-
ated with a transaction. 

(b)(1) Every exchange shall file a 
transaction reporting plan regarding 
transactions in listed equity and 
NASDAQ security executed through its 
facilities, and every association shall 
file a transaction reporting plan re-
garding transactions in listed equity 
and NASDAQ securities executed by its 
members otherwise than on an ex-
change. 

(2) Any transaction reporting plan, or 
any amendment thereto, filed pursuant 
to this section shall be filed with the 
Commission, and considered for ap-
proval, in accordance with the proce-
dures set forth in paragraphs (b) and (c) 
of § 240.11Aa3–2 governing national mar-
ket system plans. Any such plan, or 
amendment thereto, shall specify, at a 
minimum: 

(i) The listed equity and NASDAQ se-
curities or classes of such securities for 
which transaction reports shall be re-
quired by the plan; 

(ii) Reporting requirements with 
repect to transactions in listed equity 
securities and NASDAQ securities, for 
any broker or dealer subject to the 
plan; 

(iii) The manner of collecting, proc-
essing, sequencing, making available 
and disseminating transaction reports 

and last sale data reported pursuant to 
such plan; 

(iv) The manner such transaction re-
ports reported pursuant to such plan 
are to be consolidated with transaction 
reports from exchanges and associa-
tions reported pursuant to any other 
effective transaction reporting plan; 

(v) The applicable standards and 
methods which will be utilized to en-
sure promptness of reporting, and accu-
racy and completeness of transaction 
reports; 

(vi) Any rules or procedures which 
may be adopted to ensure that trans-
action reports or last sale data will not 
be disseminated in a fraudulent or ma-
nipulative manner; 

(vii) Specific terms of access to 
transaction reports made available or 
disseminated pursuant to the plan; and 

(viii) That transaction reports or last 
sale data made available to any vendor 
for display on an interrogation device 
identify the marketplace where each 
transaction was executed. 

(3) No transaction reporting plan 
filed pursuant to this section, or any 
amendment to an effective transaction 
reporting plan, shall become effective 
unless approved by the Commission or 
otherwise permitted in accordance 
with the procedures set forth in 
§ 240.11Aa3–2 (Rule 11Aa3–2 under the 
Act) governing national market system 
plans. 

(c) Prohibitions and reporting require-
ments. (1) No broker or dealer may exe-
cute any transaction in, or induce or 
attempt to induce the purchase or sale 
of, any reported security, 

(i) On or through the facilities of an 
exchange unless there is an effective 
transaction reporting plan with respect 
to transactions in such security exe-
cuted on or through such exchange fa-
cilities; or 

(ii) Otherwise than on an exchange 
unless there is an effective transaction 
reporting plan with respect to trans-
actions in such security executed oth-
erwise than on an exchange by such 
broker or dealer. 

(2) No exchange or member thereof 
shall make available or disseminate, 
on a current and continuing basis, 
transaction reports or last sale data 
with respect to transactions in any re-
ported security executed through the 
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facilities of such exchange except pur-
suant to an effective transaction re-
porting plan filed by such exchange (ei-
ther individually or jointly with other 
persons). 

(3) No association or member thereof 
shall make available or disseminate, 
on a current and continuing basis, 
transaction reports or last sale data 
with respect to transactions in any re-
ported security executed by a member 
of such association otherwise than on 
an exchange except pursuant to an ef-
fective transaction reporting plan filed 
by such association (either individually 
or jointly with other persons). 

(4) Every broker or dealer who is a 
member of an exchange or association 
shall promptly transmit to the ex-
change or association of which it is a 
member all information required by 
any effective transaction reporting 
plan filed by such exchange or associa-
tion (either individually or jointly with 
other exchanges and/or associations). 

(d) Retransmission of transaction re-
ports or last sale data. On and after July 
5, 1980, notwithstanding any provision 
of any effective transaction reporting 
plan, no exchange or association may, 
either individually or jointly, by rule, 
stated policy or practice, transaction 
reporting plan or otherwise, prohibit, 
condition or otherwise limit, directly 
or indirectly, the ability of any vendor 
to retransmit, for display in moving 
tickers, transaction reports or last sale 
data made available pursuant to any 
effective transaction reporting plan: 
Provided, however, That an exchange or 
association may, by means of an effec-
tive transaction reporting plan, condi-
tion such retransmission upon appro-
priate undertakings to ensure that any 
charges for the distribution of trans-
action reports or last sale data in mov-
ing tickers permitted by paragraph (e) 
of this section are collected. 

(e) Charges. Nothing in this section 
shall preclude any exchange or associa-
tion, separately or jointly, pursuant to 
the terms of an effective transaction 
reporting plan, from imposing reason-
able, uniform charges (irrespective of 
geographic location) for distribution of 
transaction reports or last sale data. 

(f) Appeals. The Commission may, in 
its discretion, entertain appeals in con-
nection with the implementation or op-

eration of any effective transaction re-
porting plan in accordance with the 
provisions of paragraph (e) of 
§ 240.11Aa3–2. 

(g) Exemptions. The Commission may 
exempt from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, any ex-
change, association, broker, dealer or 
specified security if the Commission 
determines that such exemption is con-
sistent with the public interest, the 
protection of investors and the removal 
of impediments to, and perfection of 
the mechanisms of, a national market 
system. 

(Secs. 2, 3, 6, 9, 10, 15, 17 and 23, Pub. L. 78– 
291, 48 Stat. 881, 882, 885, 889, 891, 895, 897 and 
901, as amended by secs. 2, 3, 4, 11, 14 and 18, 
Pub. L. 94–29, 89 Stat. 97, 104, 121, 137 and 155 
(15 U.S.C. 78b, 78c, 78f, 78i, 78j, 78o, 78q and 
78w); sec. 15A, as added by sec. 1, Pub. L. 75– 
719, 52 Stat. 1070, as amended by sec. 12, Pub. 
L. 94–29, 89 Stat. 127 (15 U.S.C. 78–3); sec. 11A, 
as added by sec. 7, Pub. L. 94–29, 89 Stat. 111 
(15 U.S.C. 78k–1); 15 U.S.C. 78a et seq., as 
amended by Pub. L. 84–29 (June 4, 1975) and 
by Pub. L. 98–38 (June 6, 1983), particularly 
secs. 11A, 15, 19 and 23 thereof (15 U.S.C. 78k– 
1, 78o, 78s and 78w)) 
[45 FR 12388, Feb. 26, 1980, as amended at 46 
FR 14006, Feb. 25, 1981; 46 FR 15872, Mar. 10, 
1981; 48 FR 53690, Nov. 29, 1983; 50 FR 38518, 
Sept. 23, 1985; 52 FR 24153, June 29, 1987; 61 FR 
48328, Sept. 12, 1996] 

§ 240.11Aa3–2 Filing and amendment 
of national market system plans. 

(a) Definitions. For purposes of this 
section, (1) The term national market 
system plan shall mean any joint self- 
regulatory organization plan in con-
nection with 

(i) The planning, development, oper-
ation or regulation of a national mar-
ket system (or a subsystem thereof) or 
one or more facilities thereof, or 

(ii) The development and implemen-
tation of procedures and/or facilities 
designed to achieve compliance by self- 
regulatory organizations and their 
members with any section of this sub-
part promulgated pursuant to section 
11A of the Act. 

(2) The term effective national market 
system plan shall mean any national 
market system plan approved by the 
Commission (either temporarily or on 
a permanent basis) pursuant to this 
section. 
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(3) The term self-regulatory organiza-
tion shall mean any national securities 
exchange (‘‘exchange’’) or national se-
curities association (‘‘association’’). 

(4) The term joint self-regulatory orga-
nization plan shall mean a plan as to 
which two or more self-regulatory or-
ganizations, acting jointly, are spon-
sors. 

(5) The term sponsors, when used in 
connection with a national market sys-
tem plan, shall mean any self-regu-
latory organization which is a signa-
tory to such plan and has agreed to act 
in accordance with the terms of the 
plan. 

(6) The term participants, when used 
in connection with a national market 
system plan, shall mean any self-regu-
latory organization which has agreed 
to act in accordance with the terms of 
the plan but which is not a signatory of 
such plan. 

(7) The term plan processor shall 
mean any self-regulatory organization 
or securities information processor act-
ing as an exclusive processor in connec-
tion with the development, implemen-
tation and/or operation of any facility 
contemplated by an effective national 
market system plan. 

(8) The term vendor shall have the 
meaning provided in § 240.11Aa3–1 (Rule 
11Aa3–1 under the Act). 

(b) Filing of national market system 
plans and amendments thereto. (1) Any 
two or more self-regulatory organiza-
tions, acting jointly, may file a na-
tional market system plan or may pro-
pose an amendment to an effective na-
tional market system plan (‘‘proposed 
amendment’’) by submitting the text of 
the plan or amendment to the Sec-
retary of the Commission, together 
with a statement of the purpose of such 
plan or amendment and, to the extent 
applicable, the documents and informa-
tion required by paragraphs (b)(4) and 
(5) of this section. 

(2) The Commission may propose 
amendments to any effective national 
market system plan by publishing the 
text thereof, together with a statement 
of the purpose of such amendment, in 
accordance with the provisions of para-
graph (c) of this section. 

(3) Self-regulatory organizations are 
authorized to act jointly in (i) plan-
ning, developing, and operating any na-

tional market subsystem or facility 
contemplated by a national market 
system plan, (ii) preparing and filing a 
national market system plan or any 
amendment thereto, or (iii) imple-
menting or administering an effective 
national market system plan. 

(4) Every national market system 
plan filed pursuant to this section, or 
any amendment thereto, shall be ac-
companied by (i) copies of all gov-
erning or constituent documents relat-
ing to any person (other than a self- 
regulatory organization) authorized to 
implement or administer such plan on 
behalf of its sponsors and (ii), to the 
extent applicable, 

(A) A detailed description of the 
manner in which the plan or amend-
ment, and any facility or procedure 
contemplated by the plan or amend-
ment, will be implemented; 

(B) A listing of all significant phases 
of development and implementation 
(including any pilot phase) con-
templated by the plan or amendment, 
together with the projected date of 
completion of each phase; 

(C) An analysis of the impact on com-
petition of implementation of the plan 
or amendment or of any facility con-
templated by the plan or amendment; 

(D) A description of any written un-
derstandings or agreements between or 
among plan sponsors or particpants re-
lating to interpretations of the plan or 
conditions for becoming a sponsor or 
participant in the plan; and 

(E) In the case of a proposed amend-
ment, a statement that such amend-
ment has been approved by the spon-
sors in accordance with the terms of 
the plan. 

(5) Every national market system 
plan, or any amendment thereto, filed 
pursuant to this section shall include a 
description of the manner in which any 
facility contemplated by the plan or 
amendment will be operated. Such de-
scription shall include, to the extent 
applicable, 

(i) The terms and conditions under 
which brokers, dealers, and/or self-reg-
ulatory organizations will be granted 
or denied access (including specific pro-
cedures and standards governing the 
granting or denial of access); 

(ii) The method by which any fees or 
charges collected on behalf of all of the 
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sponsors and/or participants in connec-
tion with access to, or use of, any facil-
ity contemplated by the plan or 
amendment will be determined and im-
posed (including any provision for dis-
tribution of any net proceeds from such 
fees or charges to the sponsors and/or 
participants) and the amount of such 
fees or charges; 

(iii) The method by which, and the 
frequency with which, the performance 
of any person acting as plan processor 
with respect to the implementation 
and/or operation of the plan will be 
evaluated; and 

(iv) The method by which disputes 
arising in connection with the oper-
ation of the plan will be resolved. 

(6) In connection with the selection 
of any person to act as plan processor 
with respect to any facility con-
templated by a national market sys-
tem plan (including renewal of any 
contract for any person to so act), the 
sponsors shall file with the Commis-
sion a statement identifying the person 
selected, describing the material terms 
under which such person is to serve as 
plan processor, and indicating the so-
licitation efforts, if any, for alter-
native plan processors, the alternatives 
considered and the reasons for selec-
tion of such person. 

(7) Any national market system plan 
(or any amendment thereto) which is 
intended by the sponsors to satisfy a 
plan filing requirement contained in 
any other section of this subpart shall, 
in addition to compliance with this 
section, also comply with the require-
ments of such other section. 

(c) Effectiveness of national market sys-
tem plans. (1) The Commission shall 
publish notice of the filing of any na-
tional market system plan, or any pro-
posed amendment to any effective na-
tional market system plan (including 
any amendment initiated by the Com-
mission), together with the terms of 
substance of the filing or a description 
of the subjects and issues involved, and 
shall provide interested persons an op-
portunity to submit written comments. 
No national market system plan, or 
any amendment thereto, shall become 
effective unless approved by the Com-
mission or otherwise permitted in ac-
cordance with paragraph (c)(3) of this 
section. 

(2) Within 120 days of the date of pub-
lication of notice of filing of a national 
market system plan or an amendment 
to an effective national market system 
plan, or within such longer period as 
the Commission may designate up to 
180 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
as to which the sponsors consent, the 
Commission shall approve such plan or 
amendment, with such changes or sub-
ject to such conditions as the Commis-
sion may deem necessary or appro-
priate, if it finds that such plan or 
amendment is necessary or appropriate 
in the public interest, for the protec-
tion of investors and the maintenance 
of fair and orderly markets, to remove 
impediments to, and perfect the mech-
anisms of, a national market system, 
or otherwise in furtherance of the pur-
poses of the Act. Approval of a national 
market system plan, or an amendment 
to an effective national market system 
plan (other than an amendment initi-
ated by the Commission), shall be by 
order. Promulgation of an amendment 
to an effective national market system 
plan initiated by the Commission shall 
be by rule. 

(3) A proposed amendment may be 
put into effect upon filing with the 
Commission if designated by the spon-
sors as: 

(i) Establishing or changing a fee or 
other charge collected on behalf of all 
of the sponsors and/or participants in 
connection with access to, or use of, 
any facility contemplated by the plan 
or amendment (including changes in 
any provision with respect to distribu-
tion of any net proceeds from such fees 
or other charges to the sponsors and/or 
participants); 

(ii) Concerned solely with the admin-
istration of the plan, or involving the 
governing or constituent documents re-
lating to any person (other than a self- 
regulatory organization) authorized to 
implement or administer such plan on 
behalf of its sponsors; or 

(iii) Involving solely technical or 
ministerial matters. At any time with-
in 60 days of the filing of any such 
amendment, the Commission may sum-
marily abrogate the amendment and 
require that such amendment be refiled 
in accordance with paragraph (b)(1) of 
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this section and reviewed in accordance 
with paragraph (c)(2) of this section, if 
it appears to the Commission that such 
action is necessary or appropriate in 
the public interest, for the protection 
of investors, or the maintenance of fair 
and orderly markets, to remove im-
pediments to, and perfect mechanisms 
of, a national market system or other-
wise in furtherance of the purposes of 
the Act. 

(4) Notwithstanding the provisions of 
paragraph (c)(1) of this section, a pro-
posed amendment may be put into ef-
fect summarily upon publication of no-
tice of such amendment, on a tem-
porary basis not to exceed 120 days, if 
the Commission finds that such action 
is necessary or appropriate in the pub-
lic interest, for the protection of inves-
tors or the maintenance of fair and or-
derly markets, to remove impediments 
to, and perfect mechanisms of, a na-
tional market system or otherwise in 
furtherance of the purposes of the Act. 

(5) Any plan (or amendment thereto) 
in connection with: 

(i) The planning, development, oper-
ation or regulation of a national mar-
ket system (or a subsystem thereof) or 
one or more facilities thereof; or 

(ii) The development and implemen-
tation of procedures and/or facilities 
designed to achieve compliance by self- 
regulatory organizations and/or their 
members of any section of this subpart 
promulguated pursuant to section 11A 
of the Act, approved by the Commis-
sion pursuant to section 11A of the Act 
(or pursuant to any rule or regulation 
thereunder) prior to the effective date 
of this section (either temporarily or 
on a permanent basis) shall be deemed 
to have been filed and approved pursu-
ant to this section and no additional 
filing need be made by the sponsors 
with respect to such plan or amend-
ment; Provided, however, That all terms 
and conditions associated with any 
such approval (including time limita-
tions) shall continue to be applicable; 
and, Provided, further, That any amend-
ment to such plan filed with or ap-
proved by the Commission on or after 
the effective date of this section shall 
be subject to the provisions of, and 
considered in accordance with the pro-
cedures specified in, this section. 

(d) Compliance with terms of national 
market system plans. Each self-regu-
latory organization shall comply with 
the terms of any effective national 
market system plan of which it is a 
sponsor or a participant. Each self-reg-
ulatory organization also shall, absent 
reasonable justification or excuse, en-
force compliance with any such plan by 
its members and persons associated 
with its members. 

(e) Appeals. The Commission may, in 
its discretion, entertain appeals in con-
nection with the implementation or op-
eration of any effective national mar-
ket system plan as follows: 

(1) Any action taken or failure to act 
by any person in connection with an ef-
fective national market system plan 
(other than a prohibition or limitation 
of access reviewable by the Commis-
sion pursuant to section 11A(b)(5) or 
section 19(d) of the Act) shall be sub-
ject to review by the Commission, on 
its own motion or upon application by 
any person aggrieved thereby (includ-
ing, but not limited to, self-regulatory 
organizations, brokers, dealers, issuers, 
and vendors), filed not later than 30 
days after notice of such action or fail-
ure to act or within such longer period 
as the Commission may determine. 

(2) Application to the Commission for 
review, or the institution of review by 
the Commission on its own motion, 
shall not operate as a stay of any such 
action unless the Commission deter-
mines otherwise, after notice and op-
portunity for hearing on the question 
of a stay (which hearing may consist 
only of affidavits or oral arguments). 

(3) In any proceedings for review, if 
the Commission, after appropriate no-
tice and opportunity for hearing (which 
hearing may consist solely of consider-
ation of the record of any proceedings 
conducted in connection with such ac-
tion or failure to act and an oppor-
tunity for the presentation of reasons 
supporting or opposing such action or 
failure to act) and upon consideration 
of such other data, views and argu-
ments as it deems relevant, finds that 
the action or failure to act is in accord-
ance with the applicable provisions of 
such plan and that the applicable pro-
visions are, and were, applied in a man-
ner consistent with the public interest, 
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the protection of investors, the mainte-
nance of fair and orderly markets and 
the removal of impediments to, and 
perfection of the mechanisms of, a na-
tional market system, the Commission, 
by order, shall dismiss the proceeding. 
If the Commission does not make any 
such finding, or if it finds that such ac-
tion or failure to act imposes any bur-
den on competition not necessary or 
appropriate in furtherance of the pur-
poses of the Act, the Commission, by 
order, shall set aside such action and/or 
require such action with respect to the 
matter reviewed as the Commission 
deems necessary or appropriate in the 
public interest, for the protection of in-
vestors, and the maintenance of fair 
and orderly markets, or to remove im-
pediments to, and perfect the mecha-
nisms of, a national market system. 

(f) Exemptions. The Commission may 
exempt from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, any self- 
regulatory organization, member 
thereof, or specified security, if the 
Commission determines that such ex-
emption is consistent with the public 
interest, the protection of investors, 
the maintenance of fair and orderly 
markets and the removal of impedi-
ments to, and perfection of the mecha-
nisms of, a national market system. 

(Secs. 2, 3, 6, 9, 10, 15, 17, and 23, Pub. L. 78– 
291, 48 Stat. 881, 882, 885, 889, 891, 895, 897, and 
901, as amended by secs. 2, 3, 4, 11, 14, and 18, 
Pub. L. 94–29, 89 Stat. 97, 104, 121, 137, and 155 
(15 U.S.C. 78b, 78c, 78f, 78i, 78j, 78o, 78q, and 
78w); sec. 15A, as added by sec. 1, Pub. L. 75– 
719, 52 Stat. 1070, as amended by sec. 12, Pub. 
L. 94–29, 89 Stat. 127 (15 U.S.C. 78–3); sec. 11A, 
as added by sec. 7, Pub. L. 94–29, 89 Stat. 111 
(15 U.S.C. 78k–l); 15 U.S.C. 78a et seq., as 
amended by Pub. L. 84–29 (June 4, 1975) and 
by Pub. L. 98–38 (June 6, 1983), particularly 
secs. 11A, 15, 19 and 23 thereof (15 U.S.C. 78k– 
1, 78o, 78s and 78w)) 
[46 FR 15870, Mar. 10, 1981, as amended at 48 
FR 53690, Nov. 29, 1983] 

§ 240.11Ab2–1 Registration of securi-
ties information processors: Form 
of application and amendments. 

(a) An application for the registra-
tion of a securities information proc-
essor shall be filed on Form SIP in ac-
cordance with the instructions con-
tained therein. 

(b) If any information reported in 
items 1–13 or item 21 of Form SIP or in 

any amendment thereto is or becomes 
inaccurate for any reason, whether be-
fore or after the registration has been 
granted, the securities information 
processor shall promptly file an 
amendment on Form SIP correcting 
such information. 

(c) The Commission, upon its own 
motion or upon application by any se-
curities information processor, may 
conditionally or unconditionally ex-
empt any securities information proc-
essor from any provision of the rules or 
regulations adopted under section 
11A(b). 

(d) Every amendment filed pursuant 
to this section shall constitute a ‘‘re-
port’’ within the meaning of sections 
17(a), 18(a) and 32(a) of the Act. 
[40 FR 45424, Oct. 2, 1975] 

§ 240.11Ac1–1 Dissemination of 
quotations. 

(a) Definitions. For the purposes of 
this section: 

(1) The term aggregate quotation size 
shall mean the sum of the quotation 
sizes of all responsible brokers or deal-
ers who have communicated on any ex-
change bids or offers for a covered se-
curity at the same price. 

(2) The term association shall mean 
any association of brokers and dealers 
registered pursuant to Section 15A of 
the Act (15 U.S.C. 78o–3). 

(3) The terms best bid and best offer 
shall mean the highest priced bid and 
the lowest priced offer. 

(4) The terms bid and offer shall mean 
the bid price and the offer price com-
municated by an exchange member or 
OTC market maker to any broker or 
dealer, or to any customer, at which it 
is willing to buy or sell one or more 
round lots of a covered security, as ei-
ther principal or agent, but shall not 
include indications of interest. 

(5) The term consolidated system shall 
mean the consolidated transaction re-
porting system. 

(6) The term covered security shall 
mean any reported security and any 
other security for which a transaction 
report, last sale data or quotation in-
formation is disseminated through an 
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automated quotation system as de-
scribed in Section 3(a)(51)(A)(ii) of the 
Act (15 U.S.C. 78c(a)(51)(A)(ii)). 

(7) The term effective transaction re-
porting plan shall have the meaning 
provided in § 240.11Aa3–1(a)(3). 

(8) The term electronic communications 
network, for the purposes of § 240.11Ac1– 
1(c)(5), shall mean any electronic sys-
tem that widely disseminates to third 
parties orders entered therein by an ex-
change market maker or OTC market 
maker, and permits such orders to be 
executed against in whole or in part; 
except that the term electronic com-
munications network shall not include: 

(i) Any system that crosses multiple 
orders at one or more specified times 
at a single price set by the ECN (by al-
gorithm or by any derivative pricing 
mechanism) and does not allow orders 
to be crossed or executed against di-
rectly by participants outside of such 
times; or 

(ii) Any system operated by, or on be-
half of, an OTC market maker or ex-
change market maker that executes 
customer orders primarily against the 
account of such market maker as prin-
cipal, other than riskless principal. 

(9) The term exchange market maker 
shall mean any member of a national 
securities exchange (‘‘exchange’’) who 
is registered as a specialist or market 
maker pursuant to the rules of such ex-
change. 

(10) The term exchange-traded security 
shall mean any covered security or 
class of covered securities listed and 
registered, or admitted to unlisted 
trading privileges, on an exchange; pro-
vided, however, That securities not list-
ed on any exchange that are traded 
pursuant to unlisted trading privileges 
are excluded. 

(11) The term make available, when 
used with respect to bids, offers, 
quotation sizes and aggregate 
quotation sizes supplied to quotation 
vendors by an exchange or association, 
shall mean to provide circuit connec-
tions at the premises of the exchange 
or association supplying such data, or 
at a common location determined by 
mutual agreement of the exchanges 
and associations, for the delivery of 
such data to quotation vendors. 

(12) The term odd-lot shall mean an 
order for the purchase or sale of a cov-

ered security in an amount less than a 
round lot. 

(13) The term OTC market maker shall 
mean any dealer who holds itself out as 
being willing to buy from and sell to 
its customers, or otherwise, a covered 
security for its own account on a reg-
ular or continuous basis otherwise 
than on an exchange in amounts of less 
than block size. 

(14) The term plan processor shall 
have the meaning provided in 
§ 240.11Aa3–2(a)(7). 

(15) The term published aggregate 
quotation size shall mean the aggregate 
quotation size calculated by an ex-
change and displayed by a quotation 
vendor on a terminal or other display 
device at the time an order is presented 
for execution to a responsible broker or 
dealer. 

(16) The terms published bid and pub-
lished offer shall mean the bid or offer 
of a responsible broker or dealer for a 
covered security communicated by it 
to its exchange or association pursuant 
to this section and displayed by a 
quotation vendor on a terminal or 
other display device at the time an 
order is presented for execution to such 
responsible broker or dealer. 

(17) The term published quotation size 
shall mean the quotation size of a re-
sponsible broker or dealer commu-
nicated by it to its exchange or asso-
ciation pursuant to this section and 
displayed by a quotation vendor on a 
terminal or other display device at the 
time an order is presented for execu-
tion to such responsible broker or deal-
er. 

(18) The term quotation size, when 
used with respect to a responsible bro-
ker’s or dealer’s bid or offer for a cov-
ered security, shall mean: 

(i) The number of shares (or units of 
trading) of that covered security which 
such responsible broker or dealer has 
specified, for purposes of dissemination 
to quotation vendors, that it is willing 
to buy at the bid price or sell at the 
offer price comprising its bid or offer, 
as either principal or agent; or 

(ii) In the event such responsible 
broker or dealer has not so specified, a 
normal unit of trading for that covered 
security. 
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(19) The term quotation vendor shall 
mean any securities information proc-
essor engaged in the business of dis-
seminating to brokers, dealers or in-
vestors on a real-time basis, bids and 
offers made available pursuant to this 
section, whether distributed through 
an electronic communications network 
or displayed on a terminal or other dis-
play device. 

(20) The term reported security shall 
mean any security or class of securities 
for which transaction reports are col-
lected, processed and made available 
pursuant to an effective transaction re-
porting plan. 

(21) The term responsible broker or 
dealer shall mean: 

(i) When used with respect to bids or 
offers communicated on an exchange, 
any member of such exchange who 
communicates to another member on 
such exchange, at the location (or loca-
tions) designated by such exchange for 
trading in a covered security, a bid or 
offer for such covered security, as ei-
ther principal or agent; provided, how-
ever, That, in the event two or more 
members of an exchange have commu-
nicated on such exchange bids or offers 
for a covered security at the same 
price, each such member shall be con-
sidered a ‘‘responsible broker or deal-
er’’ for that bid or offer, subject to the 
rules of priority and precedence then in 
effect on that exchange; and further 
provided, That for a bid or offer which 
is transmitted from one member of an 
exchange to another member who un-
dertakes to represent such bid or offer 
on such exchange as agent, only the 
last member who undertakes to rep-
resent such bid or offer as agent shall 
be considered the ‘‘responsible broker 
or dealer’’ for that bid or offer; and 

(ii) When used with respect to bids 
and offers communicated by a member 
of an association to another broker or 
dealer or to a customer otherwise than 
on an exchange, the member commu-
nicating the bid or offer (regardless of 
whether such bid or offer is for its own 
account or on behalf of another per-
son). 

(22) The term revised bid or offer shall 
mean a market maker’s bid or offer 
which supersedes its published bid or 
published offer. 

(23) The term revised quotation size 
shall mean a market maker’s 
quotation size which supersedes its 
published quotation size. 

(24) The term specified persons, when 
used in connection with any notifica-
tion required to be provided pursuant 
to paragraph (b)(3) of this section and 
any election (or withdrawal thereof) 
permitted under paragraph (b)(5) of 
this section, shall mean: 

(i) Each quotation vendor; 
(ii) Each plan processor; and 
(iii) The processor for the Options 

Price Reporting Authority (in the case 
of a notification for a subject security 
which is a class of securities under-
lying options admitted to trading on 
any exchange). 

(25) The term subject security shall 
mean: 

(i) With respect to an exchange: 
(A) Any exchange-traded security 

other than a security for which the ex-
ecuted volume of such exchange, dur-
ing the most recent calendar quarter, 
comprised one percent or less of the ag-
gregate trading volume for such secu-
rity as reported in the consolidated 
system; and 

(B) Any other covered security for 
which such exchange has in effect an 
election, pursuant to paragraph (b)(5)(i) 
of this section, to collect, process, and 
make available to quotation vendors, 
bids, offers, quotation sizes, and aggre-
gate quotation sizes communicated on 
such exchange; and 

(ii) With respect to a member of an 
association: 

(A) Any exchange-traded security for 
which such member acts in the capac-
ity of an OTC market maker unless the 
executed volume of such member, dur-
ing the most recent calendar quarter, 
comprised one percent or less of the ag-
gregate trading volume for such secu-
rity as reported in the consolidated 
system; and 

(B) Any other covered security for 
which such member acts in the capac-
ity of an OTC market maker and has in 
effect an election, pursuant to para-
graph (b)(5)(ii) of this section, to com-
municate to its association bids, offers 
and quotation sizes for the purpose of 
making such bids, offers and quotation 
sizes available to quotation vendors. 
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(b) Dissemination requirements for ex-
changes and associations. (1) Every ex-
change and association shall establish 
and maintain procedures and mecha-
nisms for collecting bids, offers, 
quotation sizes and aggregate 
quotation sizes from responsible bro-
kers or dealers who are members of 
such exchange or association, proc-
essing such bids, offers and sizes, and 
making such bids, offers and sizes 
available to quotation vendors, as fol-
lows: 

(i) Each exchange shall at all times 
such exchange is open for trading, col-
lect, process and make available to 
quotation vendors the best bid, the 
best offer, and aggregate quotation 
sizes for each subject security listed or 
admitted to unlisted trading privileges 
which is communicated on any ex-
change by any responsible broker or 
dealer, but shall not include: 

(A) Any bid or offer executed imme-
diately after communication and any 
bid or offer communicated by a respon-
sible broker or dealer other than an ex-
change market maker which is can-
celled or withdrawn if not executed im-
mediately after communication; and 

(B) Any bid or offer communicated 
during a period when trading in that 
security has been suspended or halted, 
or prior to the commencement of trad-
ing in that security on any trading 
day, on that exchange. 

(ii) Each association shall, at all 
times that last sale information with 
respect to reported securities is re-
ported pursuant to an effective trans-
action reporting plan, collect, process 
and make available to quotation ven-
dors the best bid, best offer, and 
quotation sizes communicated other-
wise than on an exchange by each 
member of such association acting in 
the capacity of an OTC market maker 
for each subject security and the iden-
tity of that member (excluding any bid 
or offer executed immediately after 
communication), except during any pe-
riod when over-the-counter trading in 
that security has been suspended. 

(2) Each exchange shall, with respect 
to each published bid and published 
offer representing a bid or offer of a 
member for a subject security, estab-
lish and maintain procedures for 
ascertaining and disclosing to other 

members of that exchange, upon pres-
entation of orders sought to be exe-
cuted by them in reliance upon para-
graph (c)(2) of this section, the identity 
of the responsible broker or dealer who 
made such bid or offer and the 
quotation size associated with it. 

(3)(i) If, at any time an exchange is 
open for trading, such exchange deter-
mines, pursuant to rules approved by 
the Securities and Exchange Commis-
sion pursuant to section 19(b)(2) of the 
Act (15 U.S.C. 78s(b)(2)), that the level 
of trading activities or the existence of 
unusual market conditions is such that 
the exchange is incapable of collecting, 
processing, and making available to 
quotation vendors the data for a sub-
ject security required to be made avail-
able pursuant to paragraph (b)(1) of 
this section in a manner that accu-
rately reflects the current state of the 
market on such exchange, such ex-
change shall immediately notify all 
specified persons of that determina-
tion. Upon such notification, respon-
sible brokers or dealers that are mem-
bers of that exchange shall be relieved 
of their obligation under paragraph 
(c)(2) of this section and such exchange 
shall be relieved of its obligations 
under paragraphs (b) (1) and (2) of this 
section for that security: provided, how-
ever, That such exchange will continue, 
to the maximum extent practicable 
under the circumstances, to collect, 
process, and make available to 
quotation vendors data for that secu-
rity in accordance with paragraph 
(b)(1) of this section. 

(ii) During any period an exchange, 
or any responsible broker or dealer 
that is a member of that exchange, is 
relieved of any obligation imposed by 
this section for any subject security by 
virtue of a notification made pursuant 
to paragraph (b)(3)(i) of this section, 
such exchange shall monitor the activ-
ity or conditions which formed the 
basis for such notification and shall 
immediately renotify all specified per-
sons when that exchange is once again 
capable of collecting, processing, and 
making available to quotation vendors 
the data for that security required to 
be made available pursuant to para-
graph (b)(1) of this section in a manner 
that accurately reflects the current 
state of the market on such exchange. 
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Upon such renotification, any exchange 
or responsible broker or dealer which 
had been relieved of any obligation im-
posed by this section as a consequence 
of the prior notification shall again be 
subject to such obligation. 

(4) Nothing in this section shall pre-
clude any exchange or association from 
making available to quotation vendors 
indications of interest or bids and of-
fers for a subject security at any time 
such exchange or association is not re-
quired to do so pursuant to paragraph 
(b)(1) of this section. 

(5)(i) Any exchange may make an 
election for purposes of paragraph 
(a)(25)(i)(B) of this section for any cov-
ered security, by collecting, processing, 
and making available bids, offers, 
quotation sizes, and aggregate 
quotation sizes in that security; except 
that for any covered security pre-
viously listed or admitted to unlisted 
trading privileges on only one ex-
change and not traded by any OTC 
market maker, such election shall be 
made by notifying all specified persons, 
and shall be effective at the opening of 
trading on the business day following 
notification. 

(ii) Any member of an association 
acting in the capacity of an OTC mar-
ket maker may make an election for 
purposes of paragraph (a)(25)(ii)(B) of 
this section for any covered security, 
by communicating to its association 
bids, offers, and quotation sizes in that 
security; except that for any other cov-
ered security listed or admitted to un-
listed trading privileges on only one 
exchange and not traded by any other 
OTC market maker, such election shall 
be made by notifying its association 
and all specified persons, and shall be 
effective at the opening of trading on 
the business day following notification. 

(iii) The election of an exchange or 
member of an association for any cov-
ered security pursuant to this para-
graph (b)(5) shall cease to be in effect if 
such exchange or member ceases to 
make available or communicate bids, 
offers, and quotation sizes in such secu-
rity. 

(c) Obligations of responsible brokers 
and dealers. (1) Each responsible broker 
or dealer shall promptly communicate 
to its exchange or association, pursu-
ant to the procedures established by 

that exchange or association, its best 
bids, best offers, and quotation sizes for 
any subject security. 

(2) Subject to the provisions of para-
graph (c)(3) of this section, each re-
sponsible broker or dealer shall be obli-
gated to execute any order to buy or 
sell a subject security, other than an 
odd-lot order, presented to it by an-
other broker or dealer, or any other 
person belonging to a category of per-
sons with whom such responsible 
broker or dealer customarily deals, at 
a price at least as favorable to such 
buyer or seller as the responsible bro-
ker’s or dealer’s published bid or pub-
lished offer (exclusive of any commis-
sion, commission equivalent or dif-
ferential customarily charged by such 
responsible broker or dealer in connec-
tion with execution of any such order) 
in any amount up to its published 
quotation size. 

(3)(i) No responsible broker or dealer 
shall be obligated to execute a trans-
action for any subject security as pro-
vided in paragraph (c)(2) of this section 
to purchase or sell that subject secu-
rity in an amount greater than such re-
vised quotation if: 

(A) Prior to the presentation of an 
order for the purchase or sale of a sub-
ject security, a responsible broker or 
dealer has communicated to its ex-
change or association, pursuant to 
paragraph (c)(1) of this section, a re-
vised quotation size; or 

(B) At the time an order for the pur-
chase or sale of a subject security is 
presented, a responsible broker or deal-
er is in the process of effecting a trans-
action in such subject security, and im-
mediately after the completion of such 
transaction, it communicates to its ex-
change or association a revised 
quotation size, such responsible broker 
or dealer shall not be obligated by 
paragraph (c)(2) of this section to pur-
chase or sell that subject security in an 
amount greater than such revised 
quotation size. 

(ii) No responsible broker or dealer 
shall be obligated to execute a trans-
action for any subject security as pro-
vided in paragraph (c)(2) of this section 
if: 

(A) Before the order sought to be exe-
cuted is presented, such responsible 
broker or dealer has communicated to 
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its exchange or association pursuant to 
paragraph (c)(1) of this section, a re-
vised bid or offer; or 

(B) At the time the order sought to 
be executed is presented, such respon-
sible broker or dealer is in the process 
of effecting a transaction in such sub-
ject security, and, immediately after 
the completion of such transaction, 
such responsible broker or dealer com-
municates to its exchange or associa-
tion pursuant to paragraph (c)(1) of 
this section, a revised bid or offer; pro-
vided, however, That such responsible 
broker or dealer shall nonetheless be 
obligated to execute any such order in 
such subject security as provided in 
paragraph (c)(2) of this section at its 
revised bid or offer in any amount up 
to its published quotation size or re-
vised quotation size. 

(4) Subject to the provisions of para-
graph (b)(4) of this section: 

(i) No exchange or OTC market 
maker may make available, dissemi-
nate or otherwise communicate to any 
quotation vendor, directly or indi-
rectly, for display on a terminal or 
other display device any bid, offer, 
quotation size, or aggregate quotation 
size for any covered security which is 
not a subject security with respect to 
such exchange or OTC market maker; 
and 

(ii) No quotation vendor may dis-
seminate or display on a terminal or 
other display device any bid, offer, 
quotation size, or aggregate quotation 
size from any exchange or OTC market 
maker for any covered security which 
is not a subject security with respect 
to such exchange or OTC market 
maker. 

(5)(i) Entry of any priced order for a 
covered security by an exchange mar-
ket maker or OTC market maker in 
that security into an electronic com-
munications network that widely dis-
seminates such order shall be deemed 
to be: 

(A) A bid or offer under this section, 
to be communicated to the market 
maker’s exchange or association pursu-
ant to paragraph (c) of this section for 
at least the minimum quotation size 
that is required by the rules of the 
market maker’s exchange or associa-
tion if the priced order is for the ac-
count of a market maker, or the actual 

size of the order up to the minimum 
quotation size required if the priced 
order is for the account of a customer; 
and 

(B) A communication of a bid or offer 
to a quotation vendor for display on a 
display device for purposes of para-
graph (c)(4) of this section. 

(ii) An exchange market maker or 
OTC market maker that has entered a 
priced order for a covered security into 
an electronic communications network 
that widely disseminates such order 
shall be deemed to be in compliance 
with paragraph (c)(5)(i)(A) of this sec-
tion if the electronic communications 
network: 

(A) Provides to an exchange or asso-
ciation (or an exclusive processor act-
ing on behalf of one or more exchanges 
or associations) the prices and sizes of 
the orders at the highest buy price and 
the lowest sell price for such security 
entered in, and widely disseminated by, 
the electronic communications net-
work by exchange market makers and 
OTC market makers for the covered se-
curity, and such prices and sizes are in-
cluded in the quotation data made 
available by the exchange, association, 
or exclusive processor to quotation 
vendors pursuant to this section; and 

(B) Provides, to any broker or dealer, 
the ability to effect a transaction with 
a priced order widely disseminated by 
the electronic communications net-
work entered therein by an exchange 
market maker or OTC market maker 
that is: 

(1) Equivalent to the ability of any 
broker or dealer to effect a transaction 
with an exchange market maker or 
OTC market maker pursuant to the 
rules of the exchange or association to 
which the electronic communications 
network supplies such bids and offers; 
and 

(2) At the price of the highest priced 
buy order or lowest priced sell order, or 
better, for the lesser of the cumulative 
size of such priced orders entered 
therein by exchange market makers or 
OTC market makers at such price, or 
the size of the execution sought by the 
broker or dealer, for the covered secu-
rity. 
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(d) Exemptions. The Commission may 
exempt from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, any respon-
sible broker or dealer, electronic com-
munications network, exchange, or as-
sociation if the Commission deter-
mines that such exemption is con-
sistent with the public interest, the 
protection of investors and the removal 
of impediments to and perfection of the 
mechanism of a national market sys-
tem. 
[61 FR 48328, Sept. 12, 1996] 

§ 240.11Ac1–2 Display of transaction 
reports, last sale data and 
quotation information. 

(a) Definitions. For purposes of this 
section, (1) The terms transaction re-
port, effective transaction reporting plan, 
moving ticker, last sale data, market 
minder and interrogation device shall 
have the meaning provided in 
§ 240.11Aa3–1 (Rules 11Aa3–1 under the 
Act). 

(2) The term vendor shall mean any 
securities information processor en-
gaged in the business of disseminating 
transaction reports, last sale data or 
quotation information with respect to 
subject securities to brokers, dealers or 
investors on a real-time or other cur-
rent and continuing basis, whether 
through an electronic communications 
network, moving ticker or interroga-
tion device. 

(3) The term NASDAQ shall mean the 
electronic inter-dealer quotation sys-
tem owned and operated by NASDAQ, 
Inc., a subsidiary of the National Asso-
ciation of Securities Dealers, Inc. 

(4) The term subject security shall 
mean, 

(i) Any reported security; and 
(ii) Any other equity security as to 

which transaction reports, last sale 
data or quotation information is dis-
seminated through NASDAQ. 

(5) The terms quotations and quotation 
information shall mean bids, offers and, 
where applicable, quotation sizes and 
aggregate quotation sizes. 

(6) The terms bid and offer shall, 
(i) In the case of a reported security, 

have the meaning provided in 
§ 240.11Ac1–1 (Rule 11Ac1–1 under the 
Act); and 

(ii) In the case of any subject secu-
rity other than a reported security, 
mean the most recent bid price or offer 
price of an over-the-counter market 
maker disseminated through Level 2 or 
3 of NASDAQ. 

(7) The terms quotation size, aggregate 
quotation size, third market maker and 
make available shall have the meaning 
provided in § 240.11Ac1–1 (Rule 11Ac1–1 
under the Act). 

(8) The term consolidated display shall 
mean, with respect to a particular re-
ported security, 

(i) Any display (other than a moving 
ticker or market minder) of trans-
action reports for such security from 
all reporting market centers; 

(ii) Any display (other than a moving 
ticker or market minder) of last sale 
data for such security, or information 
derived therefrom, based on trans-
action reports from all reporting mar-
ket centers; or 

(iii) Any display of quotation infor-
mation for that security based on 
quotations from all reporting market 
centers. 

(9) The term consolidated price, when 
used with respect to a particular re-
ported security, shall mean the price of 
the most recent transaction report for 
that security reported pursuant to any 
effective transaction reporting plan. 

(10) The term consolidated volume, 
when used with respect to a particular 
reported security, shall mean the vol-
ume of the most recent transaction re-
port for that security reported pursu-
ant to any effective transaction report-
ing plan. 

(11) The term cumulative consolidated 
volume, when used with respect to a 
particular reported security, shall 
mean the cumulative volume of all 
transaction reports for that security 
reported pursuant to any effective 
transaction reporting plan during a 
particular trading day. 

(12) The term individual market center 
display shall mean, with respect to a 
particular reported security, 

(i) Any display (other than a moving 
ticker or market minder) of trans-
action reports for such security from a 
particular market center; 

(ii) Any display (other than a moving 
ticker or market minder) of last sale 
data for such security, or information 
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derived therefrom, based on trans-
action reports from a particular report-
ing market center; or 

(iii) Any display of quotation infor-
mation for that security based on 
quotations from a particular reporting 
market center. 

(13) The term over-the-counter market 
maker shall mean, with respect to any 
subject security other than a reported 
security, any broker or dealer which 
holds itself out as being willing to buy 
and sell such security on a regular and 
continuous basis otherwise than on an 
exchange in amounts of less than block 
size. 

(14) The term reporting market center 
shall mean, (i) with respect to a re-
ported security, 

(A) Any national securities exchange 
(‘‘exchange’’) on which, or through 
whose facilities, transactions in such 
security are executed and which col-
lects, processes and makes available 
transaction reports with respect to 
transactions in such security on a cur-
rent basis pursuant to § 240.11Aa3–1 
(Rule 11Aa3–1 under the Act); and 

(B) Any person acting in the capacity 
of a third market maker with respect 
to such security which reports trans-
actions in such security to a national 
securities association on a current 
basis pursuant to § 240.11Aa3–1 (Rule 
11Aa3–1 under the Act) and dissemi-
nates quotations in such security pur-
suant to § 240.11Ac1–1 (Rule 11Ac1–1 
under the Act); and 

(ii) With respect to a subject security 
other than a reported security, any 
person acting in the capacity of an 
over-the-counter market maker who is 
authorized to disseminate quotations 
in such security, through NASDAQ, 
and who makes such quotations avail-
able through that system on a regular 
and continuous basis. 

(15) The terms best bid and best offer 
shall mean, 

(i) With respect to quotations for a 
reported security, the highest bid or 
lowest offer for that security made 
available by any reporting market cen-
ter pursuant to § 240.11Ac1–1 (Rule 
11Ac1–1 under the Act) (excluding any 
bid or offer made available by an ex-
change during any period such ex-
change is relieved of its obligations 
under paragraphs (b) (1) and (2) of § 240. 

11Ac1–1 by virtue of paragraph (b)(3)(i) 
thereof)); Provided, however, That in 
the event two or more reporting mar-
ket centers make available identical 
bids or offers for a reported security, 
the best bid or best offer (as the case 
may be) shall be computed by ranking 
all such identical bids or offers (as the 
case may be) first by size (giving the 
highest ranking to the bid or offer as-
sociated with the largest size), then by 
time (giving the highest ranking to the 
bid or offer received first in time); and 

(ii) With respect to quotations for a 
subject security other than a reported 
security, the highest bid or lowest offer 
(as the case may be) for such security 
disseminated by an over-the-counter 
market maker in Level 2 or 3 of 
NASDAQ. 

(16) The term quotation montage shall 
mean, with respect to a particular sub-
ject security, a display on an interro-
gation device which disseminates si-
multaneously quotations in that secu-
rity from all reporting market centers. 

(17) The term representative bid or 
offer shall mean any number rep-
resenting a bid price or an offer price 
(as the case may be) for a particular 
subject security which is (i) the mean, 
median, mode or weighted average of 
two or more bids or offers of reporting 
market centers in such security, (ii) 
calculated with reference to or derived 
from any such mean, median, mode or 
weighted average, or (iii) calculated by 
adding to or subtracting from the bid 
or offer of any reporting market center 
in such security any number rep-
resenting a commission, commission 
equivalent, mark-up or differential. 

(18) The term market information, 
when used with respect to an indi-
vidual market center display or a con-
solidated display for a particular re-
ported security, shall mean (i) any 
transaction reports or last sale data, or 
information derived therefrom, con-
tained in any such display, (ii) any 
quotation information contained in 
any such display, and (iii) any other 
category of information contained in 
any such display which relates to the 
particular reported security involved, 
including, but not limited to, annual or 
periodic dividend, ex-dividend date, 
time of most recent trade and news dis-
semination. 
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(19) The term market linkage system 
shall mean any communications and 
data processing facility which permits 
orders for the purchase and sale of a 
subject security to be transmitted from 
one reporting market center to another 
such reporting market center. 

(20) The term reported security shall 
mean any security or class of securities 
for which transaction reports are col-
lected, processed and made available 
pursuant to an effective transaction re-
porting plan. 

(b) Display requirements for transaction 
reports and last sale data. (1) No vendor 
shall distribute, publish, display or 
otherwise provide to brokers and deal-
ers on a real-time or other current and 
continuing basis, whether through an 
electronic communications network, 
moving ticker or interrogation device, 
transaction reports, last sale data or 
market information in contravention 
of the provisions of this section. 

(2) On and after the effective date of 
this section, the following require-
ments shall be applicable to the dis-
play of transaction reports, last sale 
data or market information with re-
spect to reported securities: 

(i) If transaction reports or last sale 
data with respect to a particular re-
ported security are provided by a ven-
dor on an interrogation device, such 
vendor shall provide on that device a 
consolidated display of transaction re-
ports or last sale data for such security 
which shall include, at a minimum, (A) 
the consolidated price for such secu-
rity, (B) the consolidated volume or cu-
mulative consolidated volume for such 
security, and (C) an identifier indi-
cating the reporting market center as-
sociated with such consolidated price 
and consolidated volume (the ‘‘consoli-
dated last sale display’’). 

(ii) The consolidated last sale display 
shall be accessed by means of retrieval 
instructions involving a number of key 
strokes which is fewer than the number 
of strokes required to access any indi-
vidual market center display of trans-
action reports or last sale data pro-
vided on that device for such security; 
Provided, however, That, notwith-
standing the above requirement, a ven-
dor may provide on that device both 
the consolidated last sale display and 
any such individual market center dis-
plays made available for such security 

by means of retrieval instructions in-
volving an equal number of key strokes 
if the information request or transmit 
key for the consolidated last sale dis-
play is the most prominent. 

(iii) Subject to the provisions of 
paragraph (b)(2)(ii) of this section, a 
vendor may provide on an interroga-
tion device an individual market cen-
ter display of transaction reports or 
last sale data for a particular reported 
security for any reporting market cen-
ter in such security. 

(iv) No moving ticker may include an 
identifier indicating the reporting mar-
ket center associated with a particular 
transaction report with respect to a re-
ported security unless such moving 
ticker includes identifiers for all trans-
action reports for such security (or an 
identifiable subset of all such trans-
action reports) from all reporting mar-
ket centers in that security in a non- 
discriminatory manner. 

(v) No moving ticker or consolidated 
last sale display may exclude any 
transaction report or last sale data 
based upon the market center in which 
a transaction has been executed. 

(vi) No vendor may provide any cat-
egory of market information in an in-
dividual market center display for a 
particular subject security unless that 
category of market information is also 
provided, on a consolidated basis, as 
part of the consolidated last sale dis-
play for that security; Provided, how-
ever, That a vendor may delete from 
such consolidated last sale display up 
to three categories of information if 
such deletion is necessary to accommo-
date the display of any market identi-
fiers required by this section. 

(vii) Transaction reports and last 
sale data from all reporting market 
centers which are third market makers 
may be identified in a consolidated last 
sale display or a moving ticker by a 
single identifier without identification 
of the individual third market maker 
associated with such transaction re-
port or last sale data. 

(c) Display requirements for quotation 
information. (1) No vendor shall dis-
tribute, publish, display or otherwise 
provide to brokers and dealers on a 
real-time or other current and con-
tinuing basis, whether through an elec-
tronic 
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communications network, moving 
ticker or interrogation device, 
quotation information with respect to 
subject securities in contravention of 
the provisions of this section. 

(2) On and after the effective date of 
this section, the following require-
ments shall be applicable to the dis-
play of quotation information with re-
spect to subject securities: 

(i) If quotation information with re-
spect to a particular subject security is 
provided by a vendor on an interroga-
tion device, such vendor shall provide 
on that device a consolidated display of 
quotation information for such secu-
rity (the ‘‘consolidated quotation dis-
play’’) which shall include, at a min-
imum, 

(A) The best bid and best offer for 
such security and, in the case of a re-
ported security, (1) identifiers indi-
cating the reporting market center 
making available such best bid and the 
reporting market center making avail-
able such best offer and (2) the 
quotation size or aggregate quotation 
size associated with such best bid and 
the quotation size or aggregate 
quotation size associated with such 
best offer, or 

(B) A quotation montage for that se-
curity. 

(ii) The consolidated quotation dis-
play shall be accessed by means of re-
trieval instructions involving a number 
of key strokes which is fewer than the 
number of strokes required to access 
any individual market center 
quotation display provided on that de-
vice by such vendors for such security: 
Provided, however, That, notwith-
standing the above requirement, a ven-
dor may provide on that device both 
the consolidated quotation display and 
any individual market center display 
of quotation information provided for 
such security by means of retrieval in-
structions involving an equal number 
of key strokes if the information re-
quest or transmit key for the consoli-
dated quotation display is the most 
prominent. 

(iii) Subject to the provisions of 
paragraph (c)(2)(ii) of this section, a 
vendor may provide on an interroga-
tion device 

(A) An individual market center dis-
play of quotation information for a 

particular subject security for any re-
porting market center in such security; 
or 

(B) Either separately or as the con-
solidated quotation display, a 
quotation montage for that security. 

(iv) No consolidated quotation dis-
play or separate quotation montage 
provided on an interrogation device 
may exclude any quotation informa-
tion based upon the market center 
making available such information: 
Provided, however, That for purposes of 
providing the consolidated quotation 
display or a separate quotation mon-
tage for any reported security, 
quotation information from all report-
ing market centers which are third 
market makers may be consolidated to 
derive a best bid and offer for all such 
market centers if such interrogation 
device is capable of displaying, either 
separately or as part of the consoli-
dated quotation display or separate 
quotation montage, (A) identifiers in-
dicating the reporting market center 
making available such best bid and the 
reporting market center making avail-
able such best offer, and (B) the 
quotation size associated with both 
such best bid and best offer. 

(v) Each individual market center 
display of quotation information or 
separate quotation montage for a par-
ticular reported security shall include 
the quotation size or aggregate 
quotation size associated with each bid 
or offer disseminated as part of such 
display or montage. 

(vi) No vendor may provide on any 
interrogation device a representative 
bid or offer with respect to any subject 
security. 

(d) Joint display of transaction reports 
and quotation information. Subject to 
the provisions of paragraphs (b)(2)(ii) 
and (c)(2)(ii) of this section regarding 
the means of access to consolidated 
last sale displays and consolidated 
quotation displays, a vendor may com-
bine the consolidated last sale display 
and the consolidated quotation display 
for a particular subject security. 

(e) Applicability to brokers and dealers. 
Subject to the provisions of paragraph 
(f) of this section, no broker or dealer 
may operate or maintain any display of 
transaction reports, last sale data, 
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quotation information or market infor-
mation which would not be permitted 
to be provided by a vendor under para-
graph (b) or (c) of this section. 

(f) Exchange or market linkage system 
displays. The provisions of this section 
shall not apply to: (1) The dissemina-
tion or display of transactions reports, 
last sale data, quotation information 
or market information on the trading 
floor or through the facilities of an ex-
change, (2) any display of transaction 
reports, last sale data, quotation infor-
mation or market information oper-
ated or maintained by a self-regulatory 
organization for monitoring or surveil-
lance purposes, or (3) any display of 
transaction reports, last sale data or 
quotation information in connection 
with the operation of a market linkage 
system implemented in accordance 
with a plan approved by the Commis-
sion pursuant to section 11A(a)(3)(B) of 
the Act. 

(g) Exemptions. The Commission may 
exempt from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, any securi-
ties information processor, self-regu-
latory organization, broker, dealer or 
specified subject security if the Com-
mission determines that such exemp-
tion is consistent with the public inter-
est, the protection of investors and the 
removal of impediments to, and perfec-
tion of the mechanisms of, a national 
market system. 

(h) Effective date. The effective date 
of this section shall be April 5, 1980, ex-
cept for paragraph (c)(2)(vi), which 
shall become effective on July 5, 1980, 
and paragraphs (b)(2)(ii), (vi) and 
(c)(2)(i), (ii), (iv), (v) which shall be-
come effective on October 1, 1981. 

(Secs. 2, 3, 6, 9, 10, 15, 17 and 23, Pub. L. 
78–291, 48 Stat. 881, 882, 885, 889, 891, 895, 
897 and 901, as amended by secs. 2, 3, 4, 
11, 14 and 18, Pub. L. 94–29, 89 Stat. 97, 
104, 121, 137 and 155 (15 U.S.C. 78b, 78c, 
78f, 78i, 78j, 78o, 78g and 78w); sec. 15A, 
as added by sec. 1, Pub. L. 75–719, 52 
Stat. 1070, as amended by sec. 12, Pub. 
L. 94–29, 89 Stat. 127 (15 U.S.C. 78–3); 
sec. 11A, as added by sec. 7, Pub. L. 94– 
29, 89 Stat. 111 (15 U.S.C. 78k–l); 15 
U.S.C. 78a et seq., as amended by Pub. 
L. 94–29 (June 4, 1975) and by Pub. L. 98– 
38 (June 6, 1983), particularly secs. 11A, 

15, 19 and 23 thereof (15 U.S.C. 78k–1, 
78o, 78s and 78w)) 
[45 FR 12405, Feb. 26, 1980, as amended at 46 
FR 43962, Sept. 2, 1981; 48 FR 53691, Nov. 29, 
1983] 

§ 240.11Ac1–3 Customer account state-
ments. 

(a) No broker or dealer acting as 
agent for a customer may effect any 
transaction in, induce or attempt to in-
duce the purchase or sale of, or direct 
orders for purchase or sale of, any sub-
ject security as defined in § 240.11Ac1–2 
or a security authorized for quotation 
on an automated inter-dealer 
quotation system that has the charac-
teristics set forth in section 17B of the 
Act (15 U.S.C. 78q–2), unless such 
broker or dealer informs such cus-
tomer, in writing, upon opening a new 
account and on an annual basis there-
after, of the following: 

(1) The broker’s or dealer’s policies 
regarding receipt of payment for order 
flow as defined in § 240.10b–10(e)(9), from 
any broker or dealer, national securi-
ties exchange, registered securities as-
sociation, or exchange member to 
which it routes customers’ orders for 
execution, including a statement as to 
whether any payment for order flow is 
received for routing customer orders 
and a detailed description of the nature 
of the compensation received; and 

(2) The broker’s or dealer’s policies 
for determining where to route cus-
tomer orders that are the subject of 
payment for order flow as defined in 
§ 240.10b–10(e)(9) absent specific instruc-
tions from customers, including a de-
scription of the extent to which orders 
can be executed prices superior to the 
best bid or best offer as defined in 
§ 240.11Ac1–2. 

(b) Exemptions. The Commission, 
upon request or upon its own motion, 
may exempt by rule or by order, any 
broker or dealer or any class of brokers 
or dealers, security or class of securi-
ties from the requirements of para-
graph (a) of this section with respect to 
any transaction or class of trans-
actions, either unconditionally or on 
specified terms and conditions, if the 
Commission determines that such ex-
emption is consistent with the pubic 
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interest and the protection of inves-
tors. 
[59 FR 55012, Nov. 2, 1994] 

§ 240.11Ac1–4 Display of customer 
limit orders. 

(a) Definitions. For purposes of this 
section: 

(1) The term association shall mean 
any association of brokers and dealers 
registered pursuant to Section 15A of 
the Act (15 U.S.C. 78o–3). 

(2) The terms best bid and best offer 
shall have the meaning provided in 
§ 240.11Ac1–1(a)(3). 

(3) The terms bid and offer shall have 
the meaning provided in § 240.11Ac1– 
1(a)(4). 

(4) The term block size shall mean any 
order: 

(i) Of at least 10,000 shares; or 
(ii) For a quantity of stock having a 

market value of at least $200,000. 
(5) The term covered security shall 

mean any ‘‘reported security’’ and any 
other security for which a transaction 
report, last sale data or quotation in-
formation is disseminated through an 
automated quotation system as de-
scribed in section 3(a)(51)(A)(ii) of the 
Act (15 U.S.C. 78c(a)(51)(A)(ii)). 

(6) The term customer limit order shall 
mean an order to buy or sell a covered 
security at a specified price that is not 
for the account of either a broker or 
dealer; provided, however, That the 
term customer limit order shall in-
clude an order transmitted by a broker 
or dealer on behalf of a customer. 

(7) The term electronic communications 
network shall have the meaning pro-
vided in § 240.11Ac1–1(a)(8). 

(8) The term exchange-traded security 
shall have the meaning provided in 
§ 240.11Ac1–1(a)(10). 

(9) The term OTC market maker shall 
mean any dealer who holds itself out as 
being willing to buy from and sell to 
its customers, or otherwise, a covered 
security for its own account on a reg-
ular or continuous basis otherwise 
than on a national securities exchange 
in amounts of less than block size. 

(10) The term reported security shall 
have the meaning provided in 
§ 240.11Ac1–1(a)(20). 

(b) Specialists and OTC market makers. 
For all covered securities: 

(1) Each member of an exchange that 
is registered by that exchange as a spe-
cialist, or is authorized by that ex-
change to perform functions substan-
tially similar to that of a specialist, 
shall publish immediately a bid or offer 
that reflects: 

(i) The price and the full size of each 
customer limit order held by the spe-
cialist that is at a price that would im-
prove the bid or offer of such specialist 
in such security; and 

(ii) The full size of each customer 
limit order held by the specialist that: 

(A) Is priced equal to the bid or offer 
of such specialist for such security; 

(B) Is priced equal to the national 
best bid or offer; and 

(C) Represents more than a de minimis 
change in relation to the size associ-
ated with the specialist’s bid or offer. 

(2) Each registered broker or dealer 
that acts as an OTC market maker 
shall publish immediately a bid or offer 
that reflects: 

(i) The price and the full size of each 
customer limit order held by the OTC 
market maker that is at a price that 
would improve the bid or offer of such 
OTC market maker in such security; 
and 

(ii) The full size of each customer 
limit order held by the OTC market 
maker that: 

(A) Is priced equal to the bid or offer 
of such OTC market maker for such se-
curity; 

(B) Is priced equal to the national 
best bid or offer; and 

(C) Represents more than a de minimis 
change in relation to the size associ-
ated with the OTC market maker’s bid 
or offer. 

(c) Exceptions. The requirements in 
paragraph (b) of this section shall not 
apply to any customer limit order: 

(1) That is executed upon receipt of 
the order. 

(2) That is placed by a customer who 
expressly requests, either at the time 
that the order is placed or prior there-
to pursuant to an individually nego-
tiated agreement with respect to such 
customer’s orders, that the order not 
be displayed. 

(3) That is an odd-lot order. 
(4) That is a block size order, unless 

a customer placing such order requests 
that the order be displayed. 
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(5) That is delivered immediately 
upon receipt to an exchange or associa-
tion-sponsored system, or an electronic 
communications network that com-
plies with the requirements of 
§ 240.11Ac1–1(c)(5)(ii) with respect to 
that order. 

(6) That is delivered immediately 
upon receipt to another exchange mem-
ber or OTC market maker that com-
plies with the requirements of this sec-
tion with respect to that order. 

(7) That is an ‘‘all or none’’ order. 
(d) Exemptions. The Commission may 

exempt from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, any respon-
sible broker or dealer, electronic com-
munications network, exchange, or as-
sociation if the Commission deter-
mines that such exemption is con-
sistent with the public interest, the 
protection of investors and the removal 
of impediments to and perfection of the 
mechanism of a national market sys-
tem. 
[61 FR 48331, Sept. 12, 1996] 

SECURITIES EXEMPTED FROM 
REGISTRATION 

§ 240.12a–4 Exemption of certain war-
rants from section 12(a). 

(a) When used in this section, the fol-
lowing terms shall have the meaning 
indicated unless the context otherwise 
requires: 

(1) The term warrant means any war-
rant or certificate evidencing a right to 
subscribe to or otherwise acquire an-
other security, issued or unissued. 

(2) The term beneficiary security 
means a security to the holders of 
which a warrant or right to subscribe 
to or otherwise acquire another secu-
rity is granted. 

(3) The term subject security means a 
security which is the subject of a war-
rant or right to subscribe to or other-
wise acquire such security. 

(4) The term in the process of admis-
sion to dealing, in respect of a specified 
security means that (i) an application 
has been filed pursuant to section 12 (b) 
and (c) of the Act for the registration 
of such security on a national securi-
ties exchange; or (ii) the Commission 
has granted an application made pursu-
ant to section 12(f) of the Act to con-

tinue or extend unlisted trading privi-
leges to such security on a national se-
curities exchange; or (iii) written no-
tice has been filed with the Commis-
sion by a national securities exchange 
to the effect that such security has 
been approved for admission to dealing 
as a security exempted from the oper-
ation of section 12(a) of the Act. 

(b) Any issued or unissued warrant 
granted to the holders of a security ad-
mitted to dealing on a national securi-
ties exchange, shall be exempt from 
the operation of section 12(a) of the Act 
to the extent necessary to render law-
ful the effecting of transactions therein 
on any national securities exchange (i) 
on which the beneficiary security is ad-
mitted to dealing or (ii) on which the 
subject security is admitted to dealing 
or is in the process of admission to 
dealing, subject to the following terms 
and conditions: 

(1) Such warrant by its terms expires 
within 90 days after the issuance there-
of; 

(2) A registration statement under 
the Securities Act of 1933 is in effect as 
to such warrant and as to each subject 
security, or the applicable terms of any 
exemption from such registration have 
been met in respect to such warrant 
and each subject security; and 

(3) Within five days after the ex-
change has taken official action to 
admit such warrant to dealing, it shall 
notify the Commission of such action. 

(c) Notwithstanding paragraph (b) of 
this section, no exemption pursuant to 
this section shall be available for 
transactions in any such warrant on 
any exchange on which the beneficiary 
security is admitted to dealing unless: 

(1) Each subject security is admitted 
to dealing or is in process of admission 
to dealing on a national securities ex-
change; or 

(2) There is available from a registra-
tion statement and periodic reports or 
other data filed by the issuer of the 
subject security, pursuant to any act 
administered by the Commission, in-
formation substantially equivalent to 
that available with respect to a secu-
rity listed and registered on a national 
securities exchange. 

(d) Notwithstanding the foregoing, an 
unissued warrant shall not be exempt 
pursuant to this section unless: 
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(1) Formal or official announcement 
has been made by the issuer specifying 
(i) the terms upon which such warrant 
and each subject security is to be 
issued, (ii) the date, if any, as of which 
the security holders entitled to receive 
such warrant will be determined, (iii) 
the approximate date of the issuance of 
such warrant, and (iv) the approximate 
date of the issuance of each subject se-
curity; and, 

(2) The members of the exchange are 
subject to rules which provide that the 
performance of the contract to pur-
chase and sell an unissued warrant 
shall be conditioned upon the issuance 
of such warrant. 

(e) The Commission may by order 
deny or revoke the exemption of a war-
rant under this section, if, after appro-
priate notice and opportunity for hear-
ing to the issuer of such warrant and to 
the exchange or exchanges on which 
such warrant is admitted to dealing as 
an exempted security, it finds that: 

(1) Any of the terms or conditions of 
this section have not been met with re-
spect to such exemption, or 

(2) At any time during the period of 
such exemption transactions have been 
effected on any such exchanges in such 
warrant which (i) create or induce a 
false, misleading or artificial appear-
ance of activity, (ii) unduly or improp-
erly influence the market price, or (iii) 
make a price which does not reflect the 
true state of the market; or 

(3) Any other facts exist which make 
such denial or revocation necessary or 
appropriate in the public interest or for 
the protection of investors. 

(f) If it appears necessary or appro-
priate in the public interest or for the 
protection of investors, the Commis-
sion may summarily suspend the ex-
emption of such warrant pending the 
determination by the Commission 
whether such exemption shall be de-
nied or revoked. 

(g) Section 240.10b–1 shall be applica-
ble to any warrant exempted by this 
section. 

(Secs. 3, 12, 48 Stat. 882, as amended, 892; 15 
U.S.C. 78c, 78l) 
[15 FR 3450, June 2, 1950, as amended at 18 FR 
128, Jan. 7, 1953] 

§ 240.12a–5 Temporary exemption of 
substituted or additional securities. 

(a)(1) Subject to the conditions of 
paragraph (a)(2) of this section, when-
ever the holders of a security admitted 
to trading on a national securities ex-
change (hereinafter called the original 
security) obtain the right, by operation 
of law or otherwise, to acquire all or 
any part of a class of another or sub-
stitute security of the same or another 
issuer, or an additional amount of the 
original security, then: 

(i) All or any part of the class of such 
other or substituted security shall be 
temporarily exempted from the oper-
ation of section 12(a) to the extent nec-
essary to render lawful transactions 
therein on an issued or ‘‘when-issued’’ 
basis on any national securities ex-
change on which the original, the other 
or the substituted security is lawfully 
admitted to trading; and 

(ii) The additional amount of the 
original security shall be temporarily 
exempted from the operation of section 
12(a) to the extent necessary to render 
lawful transactions therein on a 
‘‘when-issued’’ basis on any national 
securities exchange on which the origi-
nal security is lawfully admitted to 
trading. 

(2) The exemptions provided by para-
graph (a)(1) of this section shall be 
available only if the following condi-
tions are met: 

(i) A registration statement is in ef-
fect under the Securities Act of 1933 to 
the extent required as to the security 
which is the subject of such exemption, 
or the terms of any applicable exemp-
tion from registration under such act 
have been complied with, if required; 

(ii) Any stockholder approval nec-
essary to the issuance of the security 
which is the subject of the exemption, 
has been obtained; and 

(iii) All other necessary official ac-
tion, other than the filing or recording 
of charter amendments or other docu-
ments with the appropriate State au-
thorities, has been taken to authorize 
and assure the issuance of the security 
which is the subject of such exemption. 

(b) The exemption provided by this 
section shall terminate on the earliest 
of the following dates: 
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1 Copy filed with the Federal Register Di-
vision. 

(1) When registration of the exempt 
security on the exchange become effec-
tive; 

(2) When the exempt security is 
granted unlisted trading privileges on 
the exchange; 

(3) The close of business on the tenth 
day after (i) withdrawal of an applica-
tion for registration of the exempt se-
curity on the exchange; (ii) withdrawal 
by the exchange of its certification of 
approval of the exempt security for 
listing and registration; (iii) with-
drawal of an application for admission 
of the exempt security to unlisted trad-
ing privileges on the exchange; or (iv) 
the sending to the exchange of notice 
of the entry of an order by the Com-
mission denying any application for ad-
mission of the exempt security to un-
listed trading privileges on the ex-
change; 

(4) The close of business on the one 
hundred and twentieth day after the 
date on which the exempt security was 
admitted by action of the exchange to 
trading thereon as a security exempted 
from the operation of section 12 (a) by 
this section, unless prior thereto an ap-
plication for registration of the exempt 
security or for admission of the exempt 
security to unlisted trading privileges 
on the exchange has been filed. 

(c) Notwithstanding paragraph (b) of 
this section, the Commission, having 
due regard for the public interest and 
the protection of investors, may at any 
time extend the period of exemption of 
any security by this rule or may sooner 
terminate the exemption upon notice 
to the exchange and to the issuer of the 
extension or termination thereof. 

(d) The Exchange shall file with the 
Commission a notification on Form 26 1 
promptly after taking action to admit 
any security to trading under this sec-
tion: Provided, however, That no notifi-
cation need be filed under this section 
concerning the admission or proposed 
admission to trading of additional 
amounts of a class of security admitted 
to trading on such exchange. 

(e) Section 240.10b–1 shall be applica-
ble to all securities exempted from the 
operation of section 12(a) of the act by 
this section. 

(Secs. 3, 12, 48 Stat. 882, 892; 15 U.S.C. 78c (12), 
78l) 
[13 FR 8185, Dec. 22, 1948, as amended at 19 
FR 669, Feb. 5, 1954; 20 FR 2081, Apr. 2, 1955; 
53 FR 41206, Oct. 20, 1988] 

§ 240.12a–6 Exemption of securities un-
derlying certain options from sec-
tion 12(a). 

(a) When used in this rule, the fol-
lowing terms shall have the meanings 
indicated unless the context otherwise 
requires: 

(1) The term option shall include any 
put, call, spread, straddle, or other op-
tion or privilege of buying a security 
from or selling a security to another 
without being bound to do so, but such 
term shall not include any such option 
where the writer is: The issuer of the 
security which may be purchased or 
sold upon exercise of the option, or is a 
person that directly, or indirectly, 
through one or more intermediaries, 
controls, or is controlled by, or is 
under common control with such 
issuer; 

(2) The term underlying security 
means a security which relates to or is 
the subject of an option. 

(b) Any underlying security shall be 
exempt from the operation of section 
12(a) of the Act if all of the following 
terms and conditions are met: 

(1) The related option is duly listed 
and registered on a national securities 
exchange; 

(2) The only transactions on such ex-
change with respect to such underlying 
securities consist of the delivery of and 
payment for such underlying securities 
pursuant to the terms of such options 
relating to the exercise thereof; and 

(3) Such underlying security is (i) 
duly listed and registered on another 
national securities exchange at the 
time the option is issued; or (ii) duly 
quoted on the National Association of 
Securities Dealers Automated 
Quotation System (‘‘NASDAQ’’) at the 
time the option is issued. 

(Secs. 3(a)(12); 48 Stat. 882, 84 Stat. 718, 1435, 
1499 (15 U.S.C. 78(c))) 
[38 FR 11449, May 8, 1973, as amended at 50 
FR 20203, May 15, 1985] 
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§ 240.12a–7 Exemption of stock con-
tained in standardized market bas-
kets from section 12(a) of the Act. 

(a) Any component stock of a stand-
ardized market basket shall be exempt 
from the registration requirement of 
section 12(a) of the Act, solely for the 
purpose of inclusion in a standardized 
market basket, provided that all of the 
following terms and conditions are 
met: 

(1) The standardized market basket 
has been duly approved by the Commis-
sion for listing on a national securities 
exchange pursuant to the requirements 
of section 19(b) of the Act; and 

(2) The stock is a National Market 
System security as defined in rule 
11Aa2–1 under the Act (17 CFR 
240.11Aa2–1) and is either: 

(i) Listed and registered for trading 
on a national securities exchange by 
the issuer or 

(ii) Quoted on the National Associa-
tion of Securities Dealers Automated 
Quotation System; 

(b) When used in this rule, the term 
standardized market basket means a 
group of at least 100 stocks purchased 
or sold in a single execution and at a 
single trading location with physical 
delivery and transfer of ownership of 
each component stock resulting from 
such execution. 
[56 FR 28322, June 20, 1991] 

§ 240.12a–8 Exemption of depositary 
shares. 

Depositary shares (as that term is de-
fined in § 240.12b–2) registered on Form 
F–6 (§ 239.36 of this chapter), but not 
the underlying deposited securities, 
shall be exempt from the operation of 
section 12(a) of the Act (15 U.S.C. 
78l(a)). 
[62 FR 39766, July 24, 1997] 

REGULATION 12B: REGISTRATION AND 
REPORTING 

SOURCE: Sections 240.12b–1 to 240.12b–36 ap-
pear at 13 FR 9321, Dec. 31, 1948, unless other-
wise noted. 

ATTENTION ELECTRONIC FILERS 

THIS REGULATION SHOULD BE READ IN 
CONJUNCTION WITH REGULATION S–T 
(PART 232 OF THIS CHAPTER), WHICH 
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC 

FORMAT. MANY PROVISIONS RELATING 
TO THE PREPARATION AND SUBMISSION 
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC 
FORMAT. 

GENERAL 

§ 240.12b–1 Scope of regulation. 

The rules contained in this regula-
tion shall govern all registration state-
ments pursuant to sections 12(b) and 
12(g) of the Act and all reports filed 
pursuant to sections 13 and 15(d) of the 
Act, including all amendments to such 
statements and reports, except that 
any provision in a form covering the 
same subject matter as any such rule 
shall be controlling. 
[47 FR 11464, Mar. 16, 1982] 

§ 240.12b–2 Definitions. 

Unless the context otherwise re-
quires, the following terms, when used 
in the rules contained in this regula-
tion or in Regulation 13A or 15D or in 
the forms for statements and reports 
filed pursuant to sections 12, 13 or 15(d) 
of the act, shall have the respective 
meanings indicated in this rule: 

Affiliate. An ‘‘affiliate’’ of, or a per-
son ‘‘affiliated’’ with, a specified per-
son, is a person that directly, or indi-
rectly through one or more inter-
mediaries, controls, or is controlled by, 
or is under common control with, the 
person specified. 

Amount. The term ‘‘amount,’’ when 
used in regard to securities, means the 
principal amount if relating to evi-
dences of indebtedness, the number of 
shares if relating to shares, and the 
number of units if relating to any 
other kind of security. 

Associate. The term ‘‘associate’’ used 
to indicate a relationship with any per-
son, means (1) any corporation or orga-
nization (other than the registrant or a 
majority-owned subsidiary of the reg-
istrant) of which such person is an offi-
cer or partner or is, directly or indi-
rectly, the beneficial owner of 10 per-
cent or more of any class of equity se-
curities, (2) any trust or other estate in 
which such person has a substantial 
beneficial interest or as to which such 
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person serves as trustee or in a similar 
fiduciary capacity, and (3) any relative 
or spouse of such person, or any rel-
ative of such spouse, who has the same 
home as such person or who is a direc-
tor or officer of the registrant or any of 
its parents or subsidiaries. 

Certified. The term ‘‘certified,’’ when 
used in regard to financial statements, 
means examined and reported upon 
with an opinion expressed by an inde-
pendent public or certified public ac-
countant. 

Charter. The term ‘‘charter’’ includes 
articles of incorporation, declarations 
of trust, articles of association or part-
nership, or any similar instrument, as 
amended, effecting (either with or 
without filing with any governmental 
agency) the organization or creation of 
an incorporated or unincorporated per-
son. 

Common equity. The term ‘‘common 
equity’’ means any class of common 
stock or an equivalent interest, includ-
ing but not limited to a unit of bene-
ficial interest in a trust or a limited 
partnership interest. 

Control. The term ‘‘control’’ (includ-
ing the terms ‘‘controlling,’’ ‘‘con-
trolled by’’ and ‘‘under common con-
trol with’’) means the possession, di-
rect or indirect, of the power to direct 
or cause the direction of the manage-
ment and policies of a person, whether 
through the ownership of voting securi-
ties, by contract, or otherwise. 

Depositary share. The term ‘‘deposi-
tary share’’ means a security, evi-
denced by an American Depositary Re-
ceipt, that represents a foreign secu-
rity or a multiple of or fraction thereof 
deposited with a depositary. 

Employee. The term ‘‘employee’’ does 
not include a director, trustee, or offi-
cer. 

Fiscal year. The term ‘‘fiscal year’’ 
means the annual accounting period or, 
if no closing date has been adopted, the 
calendar year ending on December 31. 

Majority-owned subsidiary. The term 
‘‘majority-owned subsidiary’’ means a 
subsidiary more than 50 percent of 
whose outstanding securities rep-
resenting the right, other than as af-
fected by events of default, to vote for 
the election of directors, is owned by 
the subsidiary’s parent and/or one or 

more of the parent’s other majority- 
owned subsidiaries. 

Managing underwriter. The term 
‘‘managing underwriter’’ includes an 
underwriter (or underwriters) who, by 
contract or otherwise, deals with the 
registrant; organizes the selling effort; 
receives some benefit directly or indi-
rectly in which all other underwriters 
similarly situated do not share in pro-
portion to their respective interests in 
the underwriting; or represents any 
other underwriters in such matters as 
maintaining the records of the dis-
tribution, arranging the allotments of 
securities offered or arranging for ap-
propriate stabilization activities, if 
any. 

Material. The term ‘‘material,’’ when 
used to qualify a requirement for the 
furnishing of information as to any 
subject, limits the information re-
quired to those matters to which there 
is a substantial likelihood that a rea-
sonable investor would attach impor-
tance in determining whether to buy or 
sell the securities registered. 

Parent. A ‘‘parent’’ of a specified per-
son is an affiliate controlling such per-
son directly, or indirectly through one 
or more intermediaries. 

Predecessor. The term ‘‘predecessor’’ 
means a person the major portion of 
the business and assets of which an-
other person acquired in a single suc-
cession or in a series of related succes-
sions in each of which the acquiring 
person acquired the major portion of 
the business and assets of the acquired 
person. 

Previously filed or reported. The terms 
‘‘previously filed’’ and ‘‘previously re-
ported’’ mean previously filed with, or 
reported in, a statement under section 
12, a report under section 13 or 15(d), a 
definitive proxy statement or informa-
tion statement under section 14 of the 
act, or a registration statement under 
the Securities Act of 1933: Provided, 
That information contained in any 
such document shall be deemed to have 
been previously filed with, or reported 
to, an exchange only if such document 
is filed with such exchange. 

Principal underwriter. The term ‘‘prin-
cipal underwriter’’ means an under-
writer in privity of contract with the 
issuer of the securities as to which he 
is underwriter. 
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Promoter. (1) The term ‘‘promoter’’ 
includes: 

(i) Any person who, acting alone or in 
conjunction with one or more other 
persons, directly or indirectly takes 
initiative in founding and organizing 
the business or enterprise of an issuer; 
or 

(ii) Any person who, in connection 
with the founding and organizing of the 
business or enterprise of an issuer, di-
rectly or indirectly receives in consid-
eration of services or property, or both 
services and property, 10 percent or 
more of any class of securities of the 
issuer or 10 percent or more of the pro-
ceeds from the sale of any class of such 
securities. However, a person who re-
ceives such securities or proceeds ei-
ther solely as underwriting commis-
sions or solely in consideration of prop-
erty shall not be deemed a promoter 
within the meaning of this paragraph if 
such person does not otherwise take 
part in founding and organizing the en-
terprise. 

(2) All persons coming within the def-
inition of ‘‘promoter’’ in paragraph (1) 
of this definition may be referred to as 
‘‘founders’’ or ‘‘organizers’’ or by an-
other term provided that such term is 
reasonably descriptive of those per-
sons’ activities with respect to the 
issuer. 

Prospectus. Unless otherwise specified 
or the context otherwise requires, the 
term ‘‘prospectus’’ means a prospectus 
meeting the requirements of section 
10(a) of the Securities Act of 1933 as 
amended. 

Registrant. The term ‘‘registrant’’ 
means an issuer of securities with re-
spect to which a registration state-
ment or report is to be filed. 

Registration statement. The term ‘‘reg-
istration statement’’ or ‘‘statement’’, 
when used with reference to registra-
tion pursuant to section 12 of the act, 
includes both an application for reg-
istration of securities on a national se-
curities exchange pursuant to section 
12(b) of the act and a registration 
statement filed pursuant to section 
12(g) of the act. 

Share. The term ‘‘share’’ means a 
share of stock in a corporation or unit 
of interest in an unincorporated per-
son. 

Significant subsidiary. The term ‘‘sig-
nificant subsidiary’’ means a sub-
sidiary, including its subsidiaries, 
which meets any of the following con-
ditions: 

(1) The registrant’s and its other sub-
sidiaries’ investments in and advances 
to the subsidiary exceed 10 percent of 
the total assets of the registrant and 
its subsidiaries consolidated as of the 
end of the most recently completed fis-
cal year (for a proposed business com-
bination to be accounted for as a pool-
ing of interests, this condition is also 
met when the number of common 
shares exchanged or to be exchanged by 
the registrant exceeds 10 percent of its 
total common shares outstanding at 
the date the combination is initiated); 
or 

(2) The registrant’s and its other sub-
sidiaries’ proportionate share of the 
total assets (after intercompany elimi-
nations) of the subsidiary exceeds 10 
percent of the total assets of the reg-
istrants and its subsidiaries consoli-
dated as of the end of the most re-
cently completed fiscal year; or 

(3) The registrant’s and its other sub-
sidiaries’ equity in the income from 
continuing operations before income 
taxes, extraordinary items and cumu-
lative effect of a change in accounting 
principle of the subsidiary exceeds 10 
percent of such income of the reg-
istrant and its subsidiaries consoli-
dated for the most recently completed 
fiscal year. 

Computational note: For purposes of making 
the prescribed income test the following 
guidance should be applied: 

1. When a loss has been incurred by either 
the parent and its subsidiaries consolidated 
or the tested subsidiary, but not both, the 
equity in the income or loss of the tested 
subsidiary should be excluded from the in-
come of the registrant and its subsidiaries 
consolidated for purposes of the computa-
tion. 

2. If income of the registrant and its sub-
sidiaries consolidated for the most recent 
fiscal year is at least 10 percent lower than 
the average of the income for the last five 
fiscal years, such average income should be 
substituted for purposes of the computation. 
Any loss years should be omitted for pur-
poses of computing average income. 

Small Business Issuer. The term 
‘‘small business issuer’’ means an enti-
ty that meets the following criteria: 
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(1) Has revenues of less than 
$25,000,000; 

(2) Is a U.S. or Canadian issuer; 
(3) Is not an investment company; 

and 
(4) If a majority owned subsidiary, 

the parent corporation is also a small 
business issuer. 

Provided however, that an entity is 
not a small business issuer if it has a 
public float (the aggregate market 
value of the issuer’s outstanding voting 
and non-voting common equity held by 
non-affiliates) of $25,000,000 or more. 

NOTE: The public float of a reporting com-
pany shall be computed by use of the price at 
which the stock was last sold, or the average 
of the bid and asked prices of such stock, on 
a date within 60 days prior to the end of its 
most recent fiscal year. The public float of a 
company filing an initial registration state-
ment under the Exchange Act shall be deter-
mined as of a date within 60 days of the date 
the registration statement is filed. In the 
case of an initial public offering of securi-
ties, public float shall be computed on the 
basis of the number of shares outstanding 
prior to the offering and the estimated pub-
lic offering price of the securities. 

Subsidiary. A ‘‘subsidiary’’ of a speci-
fied person is an affiliate controlled by 
such person directly, or indirectly 
through one or more intermediaries. 
(See also ‘‘majority-owned subsidiary,’’ 
‘‘significant subsidiary,’’ and ‘‘totally- 
held subsidiary.’’) 

Succession. The term ‘‘succession’’ 
means the direct acquisition of the as-
sets comprising a going business, 
whether by merger, consolidation, pur-
chase, or other direct transfer. The 
term does not include the acquisition 
of control of a business unless followed 
by the direct acquisition of its assets. 
The terms ‘‘succeed’’ and ‘‘successor’’ 
have meanings correlative to the fore-
going. 

Totally held subsidiary. The term ‘‘to-
tally held subsidiary’’ means a sub-
sidiary (1) substantially all of whose 
outstanding securities are owned by its 
parent and/or the parent’s other totally 
held subsidiaries, and (2) which is not 
indebted to any person other than its 
parent and/or the parent’s other totally 
held subsidiaries in an amount which is 
material in relation to the particular 
subsidiary, excepting indebtedness in-
curred in the ordinary course of busi-
ness which is not overdue and which 

matures within one year from the date 
of its creation, whether evidenced by 
securities or not. 

Voting securities. The term ‘‘voting se-
curities’’ means securities the holders 
of which are presently entitled to vote 
for the election of directors. 

Wholly-owned subsidiary. The term 
‘‘wholly-owned subsidiary’’ means a 
subsidiary substantially all of whose 
outstanding voting securities are 
owned by its parent and/or the parent’s 
other wholly-owned subsidiaries. 
[13 FR 9321, Dec. 31, 1948, as amended at 19 
FR 6730, Oct. 30, 1954; 20 FR 8285, Nov. 4, 1955; 
30 FR 2022, Feb. 13, 1965; 47 FR 11464, Mar. 16, 
1982; 47 FR 29841, July 9, 1982; 47 FR 54780, 
Dec. 6, 1982; 48 FR 12350, Mar. 24, 1983; 50 FR 
25216, June 18, 1985; 57 FR 36494, Aug. 13, 1992; 
62 FR 26389, May 14, 1997] 

§ 240.12b–3 Title of securities. 

Wherever the title of securities is re-
quired to be stated there shall be given 
such information as will indicate the 
type and general character of the secu-
rities, including the following: 

(a) In the case of shares, the par or 
stated value, if any; the rate of divi-
dends, if fixed, and whether cumulative 
or noncumulative; a brief indication of 
the preference, if any; and if convert-
ible, a statement to that effect. 

(b) In the case of funded debt, the 
rate of interest; the date of maturity, 
or if the issue matures serially, a brief 
indication of the serial maturities, 
such as ‘‘maturing serially from 1950 to 
1960’’; if the payment of principal or in-
terest is contingent, an appropriate in-
dication of such contingency; a brief 
indication of the priority of the issue; 
and if convertible, a statement to that 
effect. 

(c) In the case of any other kind of 
security, appropriate information of 
comparable character. 

§ 240.12b–4 Supplemental information. 

The Commission or its staff may, 
where it is deemed appropriate, request 
supplemental information concerning 
the registrant, a registration state-
ment or a periodic or other report 
under the Act. This information shall 
not be required to be filed with or 
deemed part of the registration state-
ment or report. The information shall 
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be returned to the registrant upon re-
quest, provided that: 

(a) Such request is made at the time 
such information is furnished to the 
staff; 

(b) The return of such information is 
consistent with the protection of inves-
tors; and 

(c) The return of such information is 
consistent with the provisions of the 
Freedom of Information Act (5 U.S.C. 
552). 
[47 FR 11465, Mar. 16, 1982] 

§ 240.12b–5 Determination of affiliates 
of banks. 

In determining whether a person is 
an ‘‘affiliate’’ or ‘‘parent’’ of a bank or 
whether a bank is a ‘‘subsidiary’’ or 
‘‘majority-owner subsidiary’’ of a per-
son within the meaning of those terms 
as defined in § 240.12b–2, voting securi-
ties of the bank held by a corporation 
all of the stock of which is directly 
owned by the United States Govern-
ment shall not be taken into consider-
ation. 

§ 240.12b–6 When securities are 
deemed to be registered. 

A class of securities with respect to 
which a registration statement has 
been filed pursuant to section 12 of the 
act shall be deemed to be registered for 
the purposes of sections 13, 14, 15(d) and 
16 of the act and the rules and regula-
tions thereunder only when such state-
ment has become effective as provided 
in section 12, and securities of said 
class shall not be subject to sections 13, 
14 and 16 of the act until such state-
ment has become effective as provided 
in section 12. 

(Secs. 3, 14, 16, 48 Stat. 882, 895, 896, sec. 3(d), 
78 Stat. 568; 15 U.S.C. 78c, 78n, 78p, 78l) 
[30 FR 482, Jan. 14, 1965] 

§ 240.12b–7 [Reserved] 

FORMAL REQUIREMENTS 

§ 240.12b–10 Requirements as to prop-
er form. 

Every statement or report shall be on 
the form prescribed therefor by the 
Commission, as in effect on the date of 
filing. Any statement or report shall be 
deemed to be filed on the proper form 
unless objection to the form is made by 

the Commission within thirty days 
after the date of filing. 

(Secs. 4, 16, 19, 24, 48 Stat. 77, 896, 85, as 
amended, 901; 15 U.S.C. 77d, 78p, 77s, 78x) 
[30 FR 2022, Feb. 13, 1965] 

§ 240.12b–11 Number of copies; signa-
tures; binding. 

(a) Except as provided in a particular 
form, three complete copies of each 
statement or report, including exhibits 
and all other papers and documents 
filed as a part thereof, shall be filed 
with the Commission. At least one 
complete copy of each statement shall 
be filed with each exchange on which 
the securities covered thereby are to be 
registered. At least one complete copy 
of each report under section 13 of the 
Act shall be filed with each exchange 
on which the registrant has securities 
registered. 

(b) At least one copy of each state-
ment or report filed with the Commis-
sion and one copy thereof filed with 
each exchange shall be signed in the 
manner prescribed by the appropriate 
form. 

(c) Each copy of a statement or re-
port filed with the Commission or with 
an exchange shall be bound in one or 
more parts. Copies filed with the Com-
mission shall be bound without stiff 
covers. The statement or report shall 
be bound on the left side in such a 
manner as to leave the reading matter 
legible. 

(d) Signatures. Where the Act or the 
rules, forms, reports or schedules 
thereunder, including paragraph (b) of 
this section, require a document filed 
with or furnished to the Commission to 
be signed, such document shall be 
manually signed, or signed using either 
typed signatures or duplicated or fac-
simile versions of manual signatures. 
Where typed, duplicated or facsimile 
signatures are used, each signatory to 
the filing shall manually sign a signa-
ture page or other document authen-
ticating, acknowledging or otherwise 
adopting his or her signature that ap-
pears in the filing. Such document 
shall be executed before or at the time 
the filing is made and shall be retained 
by the filer for a period of five years. 
Upon request, the filer shall furnish to 
the Commission or its staff a copy of 
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any or all documents retained pursuant 
to this section. 
[47 FR 11465, Mar. 16, 1982, as amended at 60 
FR 26622, May 17, 1995; 61 FR 30403, June 14, 
1996] 

§ 240.12b–12 Requirements as to paper, 
printing and language. 

(a) Statements and reports shall be 
filed on good quality, unglazed white 
paper, no larger than 81⁄2 x 11 inches in 
size, insofar as practicable. To the ex-
tent that the reduction of larger docu-
ments would render them illegible, 
such documents may be filed on paper 
larger than 81⁄2 x 11 inches in size. 

(b) The statement or report and, in-
sofar as practicable, all papers and doc-
uments filed as a part thereof, shall be 
printed, lithographed, mimeographed, 
or typewritten. However, the state-
ment or report or any portion thereof 
may be prepared by any similar process 
which, in the opinion of the Commis-
sion, produces copies suitable for a per-
manent record and microfilming. Irre-
spective of the process used, all copies 
of any such material shall be clear, 
easily readable and suitable for re-
peated photocopying. Debits in credit 
categories and credits in debit cat-
egories shall be designated so as to be 
clearly distinguishable as such on pho-
tocopies. 

(c) The body of all printed state-
ments and reports and all notes to fi-
nancial statements and other tabular 
data included therein shall be in roman 
type at least as large and as legible as 
10-point modern type. However, to the 
extent necessary for convenient presen-
tation, financial statements and other 
tabular data, including tabular data in 
notes, may be in roman type at least as 
large and as legible as 8-point modern 
type. All such type shall be leaded at 
least 2 points. 

(d) Statements and reports shall be 
in the English language. If any exhibit 
or other paper or document filed with a 
statement or report is in a foreign lan-
guage, it shall be accompanied by a 
summary, version or translation in the 
English language. 

(e) Where a statement or report is 
distributed to investors through an 
electronic medium, issuers may satisfy 
legibility requirements applicable to 
printed documents, such as paper size 

and type size and font, by presenting 
all required information in a format 
readily communicated to investors. 

(Secs. 4, 16, 19, 24, 48 Stat. 77, 896, 85, as 
amended, 901 (15 U.S.C. 77d, 78p, 77s, 78x)) 
[47 FR 11466, Mar. 16, 1982, as amended at 47 
FR 58238, Dec. 30, 1982; 61 FR 24656, May 15, 
1996] 

§ 240.12b–13 Preparation of statement 
or report. 

The statement or report shall con-
tain the numbers and captions of all 
items of the appropriate form, but the 
text of the items may be omitted pro-
vided the answers thereto are so pre-
pared as to indicate to the reader the 
coverage of the items without the ne-
cessity of his referring to the text of 
the items or instructions thereto. How-
ever, where any item requires informa-
tion to be given in tabular form, it 
shall be given in substantially the tab-
ular form specified in the item. All in-
structions, whether appearing under 
the items of the form or elsewhere 
therein, are to be omitted. Unless ex-
pressly provided otherwise, if any item 
is inapplicable or the answer thereto is 
in the negative, an appropriate state-
ment to that effect shall be made. 

(Secs. 4, 16, 19, 24, 48 Stat. 77, 896, 85, as 
amended, 901; 15 U.S.C. 77d, 78p, 77s, 78x) 
[30 FR 2023, Feb. 13, 1965] 

§ 240.12b–14 Riders, inserts. 

Riders shall not be used. If the state-
ment or report is typed on a printed 
form, and the space provided for the 
answer to any given item is insuffi-
cient, reference shall be made in such 
space to a full insert page or pages on 
which the item number and caption 
and the complete answer are given. 

(Secs. 4, 16, 19, 24, 48 Stat. 77, 896, 85, as 
amended, 901; 15 U.S.C. 77d, 78p, 77s, 78x) 
[30 FR 2023, Feb. 13, 1965] 

§ 240.12b–15 Amendments. 

All amendments shall be filed under 
cover of the form amended, marked 
with the letter ‘‘A’’ to designate the 
document as an amendment, e.g., ‘‘10– 
K/A,’’ and in compliance with pertinent 
requirements applicable to statements 
and reports. Amendments filed pursu-
ant to this section shall set forth the 
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complete text of each item as amended. 
Amendments shall be numbered se-
quentially and be filed separately for 
each statement or report amended. 
Amendments to a statement may be 
filed either before or after registration 
becomes effective. Amendments shall 
be signed on behalf of the registrant by 
a duly authorized representative of the 
registrant. The requirements of the 
form being amended shall govern the 
number of copies to be filed in connec-
tion with a paper format amendment. 
Electronic filers satisfy the provisions 
dictating the number of copies by filing 
one copy of the amendment in elec-
tronic format. See Rule 309 of Regula-
tion S–T (§ 232.309 of this chapter). 
[58 FR 14682, Mar. 18, 1993, as amended at 59 
FR 67764, Dec. 30, 1994] 

GENERAL REQUIREMENTS AS TO 
CONTENTS 

§ 240.12b–20 Additional information. 
In addition to the information ex-

pressly required to be included in a 
statement or report, there shall be 
added such further material informa-
tion, if any, as may be necessary to 
make the required statements, in the 
light of the circumstances under which 
they are made not misleading. 

(Secs. 4, 16, 19, 24, 48 Stat. 77, 896, 85, as 
amended, 901; 15 U.S.C. 77d, 78p, 77s, 78x) 
[30 FR 2023, Feb. 13, 1965] 

§ 240.12b–21 Information unknown or 
not available. 

Information required need be given 
only insofar as it is known or reason-
ably available to the registrant. If any 
required information is unknown and 
not reasonably available to the reg-
istrant, either because the obtaining 
thereof would involve unreasonable ef-
fort or expense, or because it rests pe-
culiarly within the knowledge of an-
other person not affiliated with the 
registrant, the information may be 
omitted, subject to the following con-
ditions. 

(a) The registrant shall give such in-
formation on the subject as it possesses 
or can acquire without unreasonable 
effort or expense, together with the 
sources thereof. 

(b) The registrant shall include a 
statement either showing that unrea-

sonable effort or expense would be in-
volved or indicating the absence of any 
affiliation with the person within 
whose knowledge the information rests 
and stating the result of a request 
made to such person for the informa-
tion. 

§ 240.12b–22 Disclaimer of control. 

If the existence of control is open to 
reasonable doubt in any instance, the 
registrant may disclaim the existence 
of control and any admission thereof; 
in such case, however, the registrant 
shall state the material facts pertinent 
to the possible existence of control. 

§ 240.12b–23 Incorporation by ref-
erence. 

(a) Except for information filed as an 
exhibit which is covered by Rule 12b–32 
(17 CFR 240.12b–32), information may be 
incorporated by reference in answer, or 
partial answer, to any item of a reg-
istration statement or report subject 
to the following provisions: 

(1) Financial statements incor-
porated by reference shall satisfy the 
requirements of the form or report in 
which they are incorporated. Financial 
statements or other financial data re-
quired to be given in comparative form 
for two or more fiscal years or periods 
shall not be incorporated by reference 
unless the material incorporated by 
reference includes the entire period for 
which the comparative data is given; 

(2) Information in any part of the 
registration statement or report may 
be incorporated by reference in answer, 
or partial answer, to any other item of 
the registration statement or report; 
and 

(3) Copies of any information or fi-
nancial statement incorporated into a 
registration statement or report by ref-
erence, or copies of the pertinent pages 
of the document containing such infor-
mation or statement, shall be filed as 
an exhibit to the statement or report, 
except that: 

(i) A proxy or information statement 
incorporated by reference in response 
to Part III of Form 10–K and Form 10– 
KSB (§ 249.310 and § 249.310b); and 
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(ii) A form of prospectus filed pursu-
ant to § 230.424(b) incorporated by ref-
erence in response to Item 1 of Form 8– 
A (§ 249.208a) need not be filed as an ex-
hibit. 

(b) Any incorporation by reference of 
matter pursuant to this section shall 
be subject to the provisions of § 228.10(f) 
and § 229.10(d) of this chapter restrict-
ing incorporation by reference of docu-
ments which incorporate by reference 
other information. Material incor-
porated by reference shall be clearly 
identified in the reference by page, 
paragraph, caption or otherwise. Where 
only certain pages of a document are 
incorporated by reference and filed as 
an exhibit, the document from which 
the material is taken shall be clearly 
identified in the reference. An express 
statement that the specified matter is 
incorporated by reference shall be 
made at the particular place in the 
statement or report where the informa-
tion is required. Matter shall not be in-
corporated by reference in any case 
where such incorporation would render 
the statement or report incomplete, 
unclear or confusing. 
[47 FR 11466, Mar. 16, 1982, as amended at 57 
FR 48977, Oct. 29, 1992; 60 FR 32825, June 23, 
1995] 

§ 240.12b–24 [Reserved] 

§ 240.12b–25 Notification of inability to 
timely file all or any required por-
tion of a Form 10–K, 10–KSB, 20–F, 
11–K, N–SAR, Form 10–Q or Form 
10–QSB. 

(a) If all or any required portion of an 
annual or transition report on Form 
10–K, 10–KSB, 20–F or 11–K or a quar-
terly or transition report on Form 10– 
Q or 10–QSB required to be filed pursu-
ant to sections 13 or 15(d) of the Act 
and rules thereunder or if all or any 
portion of a semi-annual, annual or 
transition report on Form N–SAR re-
quired to be filed pursuant to section 30 
of the Investment Company Act of 1940 
and the rules thereunder is not filed 
within the time period prescribed for 
such report, the registrant, no later 
than one business day after the due 
date for such report, shall file a Form 
12b–25 (17 CFR 249.322) with the Com-
mission which shall contain disclosure 
of its inability to file the report timely 

and the reasons therefor in reasonable 
detail. 

(b) With respect to any report or por-
tion of any report described in para-
graph (a) of this section which is not 
timely filed because the registrant is 
unable to do so without unreasonable 
effort or expense, such report shall be 
deemed to be filed on the prescribed 
due date for such report if: 

(1) The registrant files the Form 12b– 
25 in compliance with paragraph (a) of 
this section and, when applicable, fur-
nishes the exhibit required by para-
graph (c) of this section; 

(2) The registrant represents in the 
Form 12b–25 that: 

(i) The reason(s) causing the inability 
to file timely could not be eliminated 
by the registrant without unreasonable 
effort or expense; and 

(ii) Either the subject annual report, 
semi-annual report or transition report 
on Form 10–K, 10–KSB, 20–F, 11–K or N– 
SAR, or portion thereof, will be filed 
no later than the fifteenth calendar 
day following the prescribed due date 
or the subject quarterly report or tran-
sition report on Form 10–Q or 10–QSB, 
or portion thereof, will be filed no later 
than the fifth calendar day following 
the prescribed due date; and 

(3) The report/portion thereof is actu-
ally filed within the period specified by 
paragraph (b)(2)(ii) of this section. 

(c) If paragraph (b) of this section is 
applicable and the reason the subject 
report/portion thereof cannot be filed 
timely without unreasonable effort or 
expense relates to the inability of any 
person, other than the registrant, to 
furnish any required opinion, report or 
certification, the Form 12b–25 shall 
have attached as an exhibit a state-
ment signed by such person stating the 
specific reasons why such person is un-
able to furnish the required opinion, re-
port or certification on or before the 
date such report must be filed. 

(d) Notwithstanding paragraph (b) of 
this section, a registrant will not be el-
igible to use any registration state-
ment form under the Securities Act of 
1933 the use of which is predicated on 
timely filed reports until the subject 
report is actually filed pursuant to 
paragraph (b)(3) of this section. 

(e) If a Form 12b–25 filed pursuant to 
paragraph (a) of this sectin relates only 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00099 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



90 

17 CFR Ch. II (4–1–98 Edition) § 240.12b–30 

to a portion of a subject report, the 
registrant shall: 

(1) File the balance of such report 
and indicate on the cover page thereof 
which disclosure items are omitted; 
and 

(2) Include, on the upper right corner 
of the amendment to the report which 
includes the previously omitted infor-
mation, the following statement: 

The following items were the subject of a 
Form 12b–25 and are included herein: (List 
Item Numbers) 

(f) The provisions of this section 
shall not apply to financial statements 
to be filed by amendment to a form 10– 
K as provided for by paragraph (a) of 
§ 210.3–09 or schedules to be filed by 
amendment in accordance with General 
Instruction A to form 10–K. 

(g) Electronic filings. The provisions of 
this section shall not apply to reports 
required to be filed in electronic for-
mat if the sole reason the report is not 
filed within the time period prescribed 
is that the filer is unable to file the re-
port in electronic format. Filers unable 
to submit a report in electronic format 
within the time period prescribed sole-
ly due to difficulties with electronic 
filing should comply with either Rule 
201 or 202 of Regulation S–T (§ 232.201 
and § 232.202 of this chapter), or apply 
for an adjustment of filing date pursu-
ant to Rule 13(b) of Regulation S–T 
(§ 232.13(c) of this chapter). 
[45 FR 23652, Apr. 8, 1980, as amended at 50 
FR 1449, Jan. 11, 1985; 50 FR 2957, Jan. 23, 
1985; 54 FR 10316, Mar. 13, 1989; 58 FR 14683, 
Mar. 18, 1993; 58 FR 21349, Apr. 21, 1993; 59 FR 
67764, Dec. 30, 1994] 

EXHIBITS 

§ 240.12b–30 Additional exhibits. 
The registrant may file such exhibits 

as it may desire, in addition to those 
required by the appropriate form. Such 
exhibits shall be so marked as to indi-
cate clearly the subject matters to 
which they refer. 

§ 240.12b–31 Omission of substantially 
identical documents. 

In any case where two or more inden-
tures, contracts, franchises, or other 
documents required to be filed as ex-
hibits are substantially identical in all 
material respects except as to the par-

ties thereto, the dates of execution, or 
other details, the registrant need file a 
copy of only one of such documents, 
with a schedule identifying the other 
documents omitted and setting forth 
the material details in which such doc-
uments differ from the document of 
which a copy is filed. The Commission 
may at any time in its discretion re-
quire the filing of copies of any docu-
ments so omitted. 

§ 240.12b–32 Incorporation of exhibits 
by reference. 

(a) Any document or part thereof 
filed with the Commission pursuant to 
any act administered by the Commis-
sion may, subject to § 228.10(f) and 
§ 229.10(d) of this chapter be incor-
porated by reference as an exhibit to 
any statement or report filed with the 
Commission by the same or any other 
person. Any document or part thereof 
filed with an exchange pursuant to the 
act may be incorporated by reference 
as an exhibit to any statement or re-
port filed with the exchange by the 
same or any other person. 

(b) If any modification has occurred 
in the text of any document incor-
porated by reference since the filing 
thereof, the registrant shall file with 
the reference a statement containing 
the text of any such modification and 
the date thereof. 

(Secs. 4, 16, 19, 24, 48 Stat. 77, 896, 85, as 
amended, 901; 15 U.S.C. 77d, 78p, 77s, 78x) 
[13 FR 9321, Dec. 31, 1948, as amended at 30 
FR 2023, Feb. 13, 1965; 60 FR 32825, June 23, 
1995] 

§ 240.12b–33 Annual reports to other 
Federal agencies. 

Notwithstanding any rule or other 
requirement to the contrary, whenever 
copies of an annual report by a reg-
istrant to any other Federal agency are 
required or permitted to be filed as an 
exhibit to an application or report filed 
by such registrant with the Commis-
sion or with a securities exchange, only 
one copy of such annual report need be 
filed with the Commission and one 
copy thereof with each such exchange, 
provided appropriate reference to such 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00100 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



91 

Securities and Exchange Commission § 240.12d1–2 

copy is made in each copy of the appli-
cation or report filed with the Commis-
sion or with such exchange. 
[18 FR 1441, Mar. 13, 1953] 

SPECIAL PROVISIONS 

§ 240.12b–35 [Reserved] 

§ 240.12b–36 Use of financial state-
ments filed under other acts. 

Where copies of certified financial 
statements filed under other acts ad-
ministered by the Commission are filed 
with a statement or report, the ac-
countant’s certificate shall be manu-
ally signed or manually signed copies 
of the certificate shall be filed with the 
financial statements. Where such fi-
nancial statements are incorporated by 
reference in a statement or report, the 
written consent of the accountant to 
such incorporation by reference shall 
be filed with the statement or report. 
Such consent shall be dated and signed 
manually. 

(Secs. 4, 16, 19, 24, 48 Stat. 77, 896, 85, as 
amended, 901; 15 U.S.C. 77d, 78p, 77s, 78x) 
[30 FR 2023, Feb. 13, 1965] 

CERTIFICATION BY EXCHANGES AND 
EFFECTIVENESS OF REGISTRATION 

SOURCE: Sections 240.12d1–1 to 240.12d–6 ap-
pear at 19 FR 670, Feb. 5, 1954, unless other-
wise noted. 

§ 240.12d1–1 Registration effective as 
to class or series. 

(a) An application filed pursuant to 
section 12 (b) and (c) of the act for reg-
istration of a security on a national se-
curities exchange shall be deemed to 
apply for registration of the entire 
class of such security. Registration 
shall become effective, as provided in 
section 12(d) of the act, (1) as to the 
shares or amounts of such class then 
issued, and (2), without further applica-
tion for registration, upon issuance as 
to additional shares or amounts of such 
class then or thereafter authorized. 

(b) This section shall apply to classes 
of securities of which a specified num-
ber of shares or amounts was registered 
or registered upon notice of issuance, 
and to applications for registration 
filed, prior to the close of business on 
January 28, 1954, as well as to classes 

registered, or applications filed, there-
after. 

(c) This section shall not affect the 
right of a national securities exchange 
to require the issuer of a registered se-
curity to file documents with or pay 
fees to the exchange in connection with 
the modification of such security or 
the issuance of additional shares or 
amounts. 

(d) If a class of security is issuable in 
two or more series with different 
terms, each such series shall be deemed 
a separate class for the purposes of this 
section. 

(Sec. 12, 48 Stat. 892, as amended; 15 U.S.C. 
78l) 

§ 240.12d1–2 Effectiveness of registra-
tion. 

(a) A request for acceleration of the 
effective date of registration pursuant 
to section 12(d) of the act and 
§ 240.12d1–1 shall be made in writing by 
either the registrant, the exchange, or 
both and shall briefly describe the rea-
sons therefor. 

(b) A registration statement on Form 
8–A (17 CFR 249.208a) for the registra-
tion of a class of securities under Sec-
tion 12(b) of the Act (15 U.S.C. 78l(b)) 
shall become effective: 

(1) If a class of securities is not con-
currently being registered under the 
Securities Act of 1933 (‘‘Securities 
Act’’), upon the later of receipt by the 
Commission of certification from the 
national securities exchange or the fil-
ing of the Form 8–A with the Commis-
sion; or 

(2) If a class of securities is concur-
rently being registered under the Secu-
rities Act, upon the later of the filing 
of the Form 8–A with the Commission, 
receipt by the Commission of certifi-
cation from the national securities ex-
change listed on the Form 8–A or effec-
tiveness of the Securities Act registra-
tion statement relating to the class of 
securities. 

(c) A registration statement on Form 
8–A (17 CFR 249.208a) for the registra-
tion of a class of securities under Sec-
tion 12(g) of the Act (15 U.S.C. 78l(g)) 
shall become effective: 

(1) If a class of securities is not con-
currently being registered under the 
Securities Act, upon the filing of the 
Form 8–A with the Commission; or 
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(2) If class of securities is concur-
rently being registered under the Secu-
rities Act, upon the later of the filing 
of the Form 8–A with the Commission 
or the effectiveness of the Securities 
Act registration statement relating to 
the class of securities. 

(Sec. 12, 48 Stat. 892, as amended; 15 U.S.C. 
78l) 
[19 FR 670, Feb. 5, 1954, as amended at 59 FR 
55347, Nov. 7, 1994; 62 FR 39766, July 24, 1997] 

§ 240.12d1–3 Requirements as to cer-
tification. 

(a) Certification that a security has 
been approved by an exchange for list-
ing and registration pursuant to sec-
tion 12(d) of the act and § 240.12d1–1 
shall be made by the governing com-
mittee or other corresponding author-
ity of the exchange. 

(b) The certification shall specify (1) 
the approval of the exchange for listing 
and registration; (2) the title of the se-
curity so approved; (3) the date of filing 
with the exchange of the application 
for registration and of any amend-
ments thereto; and (4) any conditions 
imposed on such certification. The ex-
change shall promptly notify the Com-
mission of the partial or complete sat-
isfaction of any such conditions. 

(c) The certification may be made by 
telegram but in such case shall be con-
firmed in writing. All certifications in 
writing and all amendments thereto 
shall be filed with the Commission in 
duplicate and at least one copy shall be 
manually signed by the appropriate ex-
change authority. 

(Sec. 12, 48 Stat. 892, as amended; 15 U.S.C. 
78l) 

§ 240.12d1–4 Date of receipt of certifi-
cation by Commission. 

The date of receipt by the Commis-
sion of the certification approving a se-
curity for listing and registration shall 
be the date on which the certification 
is actually received by the Commission 
or the date on which the application 
for registration to which the certifi-
cation relates is actually received by 
the Commission, whichever date is 
later. 

(Sec. 12, 48 Stat. 892, as amended; 15 U.S.C. 
78l) 

§ 240.12d1–5 Operation of certification 
on subsequent amendments. 

If an amendment to the application 
for registration of a security is filed 
with the exchange and with the Com-
mission after the receipt by the Com-
mission of the certification of the ex-
change approving the security for list-
ing and registration, the certification, 
unless withdrawn, shall be deemed 
made with reference to the application 
as amended. 

(Sec. 12, 48 Stat. 892, as amended; 15 U.S.C. 
78l) 

§ 240.12d1–6 Withdrawal of certifi-
cation. 

An exchange may, by notice to the 
Commission, withdraw its certification 
prior to the time that the registration 
to which it relates first becomes effec-
tive pursuant to § 240.12d1–1. 

(Sec. 12, 48 Stat. 892, as amended; 15 U.S.C. 
78l) 

SUSPENSION OF TRADING, WITHDRAWAL, 
AND STRIKING FROM LISTING AND REG-
ISTRATION 

§ 240.12d2–1 Suspension of trading. 

(a) A national securities exchange 
may suspend from trading a security 
listed and registered thereon in accord-
ance with its rules. Such exchange 
shall promptly notify the Commission 
of any such suspension, the effective 
date thereof, and the reasons therefor. 

(b) Any such suspension may be con-
tinued until such time as it shall ap-
pear to the Commission that such sus-
pension is designed to evade the provi-
sions of section 12(d) and the rules and 
regulations thereunder relating to the 
withdrawal and striking of a security 
from listing and registration. During 
the continuance of such suspension the 
exchange shall notify the Commission 
promptly of any change in the reasons 
for the suspension. Upon the restora-
tion to trading of any security sus-
pended under this rule, the exchange 
shall notify the Commission promptly 
of the effective date thereof. 

(c) Suspension of trading shall not 
terminate the registration of any secu-
rity. 
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(Sec. 12, 48 Stat. 892, as amended; 15 U.S.C. 
78l) 
[28 FR 1506, Feb. 16, 1963] 

§ 240.12d2–2 Removal from listing and 
registration. 

(a) A national securities exchange 
shall file with the Commission an ap-
plication on Form 25 to strike a secu-
rity from listing and registration 
thereon within a reasonable time after 
the exchange is reliably informed that 
any of the following conditions exist 
with respect to such a security: 

(1) The entire class of the security 
has been called for redemption, matu-
rity or retirement; appropriate notice 
thereof has been given; funds sufficient 
for the payment of all such securities 
have been deposited with an agency au-
thorized to make such payments; and 
such funds have been made available to 
security holders. 

(2) The entire class of the security 
has been redeemed or paid at maturity 
or retirement. 

(3) The instruments representing the 
securities comprising the entire class 
have come to evidence, by operation of 
law or otherwise, other securities in 
substitution therefor and represent no 
other right, except, if such be the fact, 
the right to receive an immediate cash 
payment (the right of dissenters to re-
ceive the appraised or fair value of 
their holdings shall not prevent the ap-
plication of this provision). 

(4) All rights pertaining to the entire 
class of the security have been extin-
guished: Provided, however, That where 
such an event occurs as the result of an 
order of a court or other governmental 
authority, the order shall be final, all 
applicable appeal periods shall have ex-
pired, and no appeals shall be pending. 

EFFECTIVE DATE: Such an application shall 
be deemed to be granted and shall become ef-
fective at the opening of business on such 
date as the exchange shall specify in said ap-
plication, but not less than 10 days following 
the date on which said application is filed 
with the Commission; Provided, however, 
That in the event removal is being effected 
under paragraph (a)(3) of this section and the 
exchange has admitted or intends to admit a 
successor security to trading under the tem-
porary exemption provided for by § 240.12a–5, 
such date shall not be earlier than the date 
on which the successor security is removed 
from its exempt status. 

(b)(1) A national securities exchange 
may strike a security from listing and 
registration thereon if (i) trading in 
such security has been terminated pur-
suant to a rule of such exchange re-
quiring such termination whenever the 
security is admitted to trading on an-
other exchange; and (ii) listing and reg-
istration of such security has become 
effective on such other exchange. 

(2) A national securities exchange 
which has striken a security from list-
ing and registration under the provi-
sions of this paragraph shall send writ-
ten notice of such action to the Com-
mission within 3 days from the date 
thereof. 

(c) In cases not provided for in para-
graph (a) or (b) of this section, a na-
tional securities exchange may file an 
application to strike a security from 
listing and registration, in accordance 
with its rules, on a date specified in the 
application, which date shall be not 
less than 10 days after it is filed with 
the Commission. The Commission will 
enter an order granting such applica-
tion on the date specified in the appli-
cation unless the Commission, by writ-
ten notice to the exchange, postpones 
the effective date for a period of not 
more than 60 days thereafter: Provided, 
however, That the Commission, by 
written notice to the exchange on or 
before the effective date, may order a 
hearing to determine whether the ap-
plication to strike the security from 
listing and registration has been made 
in accordance with the rules of the ex-
change, or what terms should be im-
posed by the Commission for the pro-
tection of investors. 

(d) The issuer of a security listed and 
registered on a national securities ex-
change may file an application to with-
draw such security from listing and 
registration on such exchange in ac-
cordance with the rules of such ex-
change. Notice of the filing of such an 
application shall be published by the 
Commission in the FEDERAL REGISTER, 
and such notice shall provide that any 
interested person may, on or before a 
date specified, submit to the Commis-
sion in writing, all facts bearing upon 
whether the application to withdraw 
the security from listing and registra-
tion has been made in accordance with 
the rules of the exchange and what 
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terms should be imposed by the Com-
mission for the protection of investors. 
An order disposing of the matter will 
be issued by the Commission on the 
basis of the application and any other 
information furnished to the Commis-
sion unless prior thereto the Commis-
sion orders a hearing on the matter. 

(e) An application by an issuer or by 
a national securities exchange to with-
draw or strike a security from listing 
and registration pursuant to the provi-
sions of paragraph (c) or (d) of this sec-
tion shall comply with the following 
requirements: 

(1) The application shall be filed in 
triplicate, the original of which shall 
be dated and signed by an authorized 
official of the exchange, or of the 
issuer, as the case may be. 

(2) If the applicant is the exchange it 
shall promptly deliver a copy of the ap-
plication to the issuer and if the appli-
cant is the issuer it shall promptly de-
liver a copy of the application to the 
exchange. 

(3) The application shall set forth a 
description of the security involved to-
gether with a statement of all material 
facts relating to the reasons for filing 
such application for withdrawal or 
striking from listing and registration. 

(4) The application shall set forth the 
steps taken by the applicant to comply 
with the rules of the exchange gov-
erning the delisting of securities. 

(f) If within 30 days after the publica-
tion of any rule or regulation which 
substantially alters or adds to the obli-
gations, or detracts from the rights, of 
an issuer of a security registered pur-
suant to application under section 12 
(b) or (c), or of its officers, directors, or 
security holders, or of persons solic-
iting or giving any proxy or consent or 
authorization with respect to such se-
curity, the issuer shall file with the 
Commission a request that such reg-
istration shall expire and shall accom-
pany such request with a written ex-
planation of the reasons why the publi-
cation of such rule or regulation leads 
the issuer to make such request, such 
registration shall expire immediately 
upon receipt of such request or imme-
diately before such rule or regulation 
becomes effective, whichever date is 
later. The absence of an express res-
ervation, in an application for registra-

tion, of the rights herein granted shall 
not be deemed a waiver thereof. 

(Sec. 12, 48 Stat. 892, as amended; 15 U.S.C. 
78l) 
[28 FR 1506, Feb. 16, 1963] 

UNLISTED TRADING 

§ 240.12f–1 Applications for permission 
to reinstate unlisted trading privi-
leges. 

(a) An application to reinstate un-
listed trading privileges may be made 
to the Commission by any national se-
curities exchange for the extension of 
unlisted trading privileges to any secu-
rity for which such unlisted trading 
privileges have been suspended by the 
Commission, pursuant to section 
12(f)(2)(A) of the Act (15 U.S.C. 
78l(2)(A)). One copy of such application, 
executed by a duly authorized officer of 
the exchange, shall be filed and shall 
set forth: 

(1) Name of issuer; 
(2) Title of security; 
(3) The name of each national securi-

ties exchange, if any, on which such se-
curity is listed or admitted to unlisted 
trading privileges; and 

(4) Whether transaction information 
concerning such security is reported in 
the consolidated transaction reporting 
system contemplated by Rule 11Aa3–1 
under the Act (§ 240.11Aa3–1); 

(5) The date of the Commission’s sus-
pension of unlisted trading privileges 
in the security on the exchange; 

(6) Any other information which is 
deemed pertinent to the question of 
whether the reinstatement of unlisted 
trading privileges in such security is 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors; and 

(7) That a copy of the instant appli-
cation has been mailed, or otherwise 
personally provided, to the issuer of 
the securities for which unlisted trad-
ing privileges are sought and to each 
exchange listed in item (3) of this sec-
tion. 

(Secs. 12 and 23, Pub. L. 78–291, 48 Stat 894 
and 901, as amended by secs. 8 and 18, Pub. L. 
94–29, 89 Stat. 117 and 155 (15 U.S.C. 78l and 
78w)) 
[44 FR 75134, Dec. 19, 1979, as amended at 45 
FR 12390, Feb. 26, 1980; 45 FR 36076, May 29, 
1980; 60 FR 20896, Apr. 28, 1995] 
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§ 240.12f–2 Extending unlisted trading 
privileges to a security that is the 
subject of an initial public offering. 

(a) General Provision. A national secu-
rities exchange may extend unlisted 
trading privileges to a subject security 
on or after such national securities ex-
change opens for trading on the day 
that follows the day on which the ini-
tial public offering of such subject se-
curity commences. 

(b) The extension of unlisted trading 
privileges pursuant to this section 
shall be subject to all the provisions 
set forth in Section 12(f) of the Act (15 
U.S.C. 78l(f)), as amended, and any rule 
or regulation promulgated thereunder, 
or which may be promulgated there-
under while the extension is in effect. 

(c) Definitions. For the purposes of 
this section: 

(1) The term subject security shall 
mean a security that is the subject of 
an initial public offering, as that term 
is defined in section 12(f)(1)(G)(i) of the 
Act (15 U.S.C. 78l(f)(1)(G)(i)), and 

(2) An initial public offering commences 
at such time as is described in section 
12(f)(1)(G)(ii) of the Act (15 U.S.C. 
78l(f)(1)(G)(ii)). 
[60 FR 20896, Apr. 28, 1995] 

§ 240.12f–3 Termination or suspension 
of unlisted trading privileges. 

(a) The issuer of any security for 
which unlisted trading privileges on 
any exchange have been continued or 
extended, or any broker or dealer who 
makes or creates a market for such se-
curity, or any other person having a 
bona fide interest in the question of 
termination or suspension of such un-
listed trading privileges, may make ap-
plication to the Commission for the 
termination or suspension of such un-
listed trading privileges. One duly exe-
cuted copy of such application shall be 
filed, and it shall contain the following 
information: 

(1) Name and address of applicant; 
(2) A brief statement of the appli-

cant’s interest in the question of ter-
mination or suspension of such un-
listed trading privileges; 

(3) Title of security; 
(4) Names of issuer; 
(5) Amount of such security issued 

and outstanding (number of shares of 

stock or principal amount of bonds), 
stating source of information; 

(6) Annual volume of public trading 
in such security (number of shares of 
stock or principal amount of bonds) on 
such exchange for each of the three cal-
endar years immediately preceding the 
date of such application, and monthly 
volume of trading in such security for 
each of the twelve calendar months im-
mediately preceding the date of such 
application; 

(7) Price range on such exchange for 
each of the twelve calendar months im-
mediately preceding the date of such 
application; and 

(8) A brief statement of the informa-
tion in the applicant’s possession, and 
the source thereof, with respect to (i) 
the extent of public trading in such se-
curity on such exchange, and (ii) the 
character of trading in such security 
on such exchange; and 

(9) A brief statement that a copy of 
the instant application has been 
mailed, or otherwise personally pro-
vided, to the exchange from which the 
suspension or termination of unlisted 
trading privileges is sought, and to any 
other exchange on which such security 
is listed or traded pursuant to unlisted 
trading privileges. 

(b) Unlisted trading privileges in any 
security on any national securities ex-
change may be suspended or termi-
nated by such exchange in accordance 
with its rules. 

(Secs. 12(f) and 23, 15 U.S.C. 78l and 78w) 
[20 FR 6702, Sept. 13, 1955, as amended at 44 
FR 75135, Dec. 19, 1979; 45 FR 36076, May 29, 
1980; 60 FR 20896, Apr. 28, 1995] 

§ 240.12f–4 Exemption of securities ad-
mitted to unlisted trading privi-
leges from sections 13, 14 and 16. 

(a) Any security for which unlisted 
trading privileges on any national se-
curities exchange have been continued 
or extended pursuant to section 12(f) of 
the Act shall be exempt from section 13 
of the Act unless (1) such security or 
another security of the same issuer is 
listed and registered on a national se-
curities exchange or registered pursu-
ant to section 12(g) of the Act, or (2) 
such issuer would be required to file in-
formation, documents and reports pur-
suant to section 15(d) of the Act but for 
the fact that securities of the issuer 
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are deemed to be ‘‘registered on a na-
tional securities exchange’’ within the 
meaning of section 12(f)(6) of the Act. 

(b) Any security for which unlisted 
trading privileges on any national se-
curities exchange have been continued 
or extended pursuant to section 12(f) of 
the Act shall be exempt from section 14 
of the Act unless such security is also 
listed and registered on a national se-
curities exchange or registered pursu-
ant to section 12(g) of the Act. 

(c)(1) Any equity security for which 
unlisted trading privileges on any na-
tional securities exchange have been 
continued or extended pursuant to sec-
tion 12(f) of the Act shall be exempt 
from section 16 of the act unless such 
security or another equity security of 
the same issuer is listed and registered 
on a national securities exchange or 
registered pursuant to section 12(g) of 
the Act. 

(2) Any equity security for which un-
listed trading privileges on any na-
tional securities exchange have been 
continued or extended pursuant to sec-
tion 12(f) of the Act and which is not 
listed and registered on any other such 
exchange or registered pursuant to sec-
tion 12(g) of the Act shall be exempt 
from section 16 of the Act insofar as 
that section would otherwise apply to 
any person who is directly or indirectly 
the beneficial owner of more than 10 
percent of such security, unless an-
other equity security of the issuer of 
such unlisted security is so listed or 
registered and such beneficial owner is 
a director or officer of such issuer or 
directly or indirectly the beneficial 
owner of more than 10 percent of any 
such listed security. 

(d) Any reference in this section to a 
security registered pursuant to section 
12(g) of the Act shall include, and any 
reference to a security not so reg-
istered shall exclude, any security as 
to which a registration statement pur-
suant to such section is at the time re-
quired to be effective. 

(Sec. 3, 78 Stat. 565, 15 U.S.C. 78l) 
[30 FR 482, Jan. 14, 1965] 

§ 240.12f–5 Exchange rules for securi-
ties to which unlisted trading privi-
leges are extended. 

A national securities exchange shall 
not extend unlisted trading privileges 

to any security unless the national se-
curities exchange has in effect a rule or 
rules providing for transactions in the 
class or type of security to which the 
exchange extends unlisted trading 
privileges. 
[60 FR 20896, Apr. 28, 1995] 

§ 240.12f–6 [Reserved] 

EXTENSIONS AND TEMPORARY 
EXEMPTIONS; DEFINITIONS 

§ 240.12g–1 Exemption from section 
12(g). 

An issuer shall be exempt from the 
requirement to register any class of eq-
uity securities pursuant to section 
12(g)(1) if on the last day of its most re-
cent fiscal year the issuer had total as-
sets not exceeding $10 million and, with 
respect to a foreign private issuer, such 
securities were not quoted in an auto-
mated inter-dealer quotation system. 

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54 
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat. 
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13, 
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1, 
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49 
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78 
Stat. 565–574; secs. 1, 2, 82 Stat. 454; sec. 28(c), 
84 Stat. 1435; secs. 1, 2, 84 Stat. 1497; sec. 
105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 89 Stat. 
117, 118, 119, 155; sec. 308(b), 90 Stat. 57; secs. 
202, 203, 204, 91 Stat. 1494, 1498, 1500; 15 U.S.C. 
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d), 
78w(a)) 
[48 FR 46739, Oct. 14, 1983, as amended at 51 
FR 25362, July 14, 1986; 61 FR 21356, May 9, 
1996] 

§ 240.12g–2 Securities deemed to be 
registered pursuant to section 
12(g)(1) upon termination of exemp-
tion pursuant to section 12(g)(2) (A) 
or (B). 

Any class of securities which would 
have been required to be registered 
pursuant to section 12(g)(1) of the Act 
except for the fact that it was exempt 
from such registration by section 
12(g)(2)(A) because it was listed and 
registered on a national securities ex-
change, or by section 12(g)(2)(B) be-
cause it was issued by an investment 
company registered pursuant to sec-
tion 8 of the Investment Company Act 
of 1940, shall upon the termination of 
the listing and registration of such 
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class or the termination of the reg-
istration of such company and without 
the filing of an additional registration 
statement be deemed to be registered 
pursuant to said section 12(g)(1) if at 
the time of such termination (a) the 
issuer of such class of securities has 
elected to be regulated as a business 
development company pursuant to sec-
tions 55 through 65 of the Investment 
Company Act of 1940 and such election 
has not been withdrawn, or (b) securi-
ties of the class are not exempt from 
such registration pursuant to section 
12 or rules thereunder delete ‘‘or’’ and 
all securities of such class are held of 
record by 300 or more persons. 
[47 FR 17052, Apr. 21, 1982] 

§ 240.12g–3 Registration of securities 
of successor issuers under section 
12(b) or 12(g). 

(a) Where in connection with a suc-
cession by merger, consolidation, ex-
change of securities, acquisition of as-
sets or otherwise, securities of an 
issuer that are not already registered 
pursuant to section 12 of the Act (15 
U.S.C. 78l) are issued to the holders of 
any class of securities of another issuer 
that is registered pursuant to either 
section 12 (b) or (g) of the Act (15 
U.S.C. 78l (b) or (g)), the class of securi-
ties so issued shall be deemed to be reg-
istered under the same paragraph of 
section 12 of the Act unless upon con-
summation of the succession: 

(1) Such class is exempt from such 
registration other than by § 240.12g3–2; 

(2) All securities of such class are 
held of record by less than 300 persons; 
or 

(3) The securities issued in connec-
tion with the succession were reg-
istered on Form F–8 or Form F–80 
(§ 239.38 or § 239.41 of this chapter) and 
following succession the successor 
would not be required to register such 
class of securities under section 12 of 
the Act (15 U.S.C. 78l) but for this sec-
tion. 

(b) Where in connection with a suc-
cession by merger, consolidation, ex-
change of securities, acquisition of as-
sets or otherwise, securities of an 
issuer that are not already registered 
pursuant to section 12 of the Act (15 
U.S.C. 78l) are issued to the holders of 
any class of securities of another issuer 

that is required to file a registration 
statement pursuant to either section 
12(b) or (g) of the Act (15 U.S.C. 78l(b) 
or (g)) but has not yet done so, the 
duty to file such statement shall be 
deemed to have been assumed by the 
issuer of the class of securities so 
issued. The successor issuer shall file a 
registration statement pursuant to the 
same paragraph of section 12 of the Act 
with respect to such class within the 
period of time the predecessor issuer 
would have been required to file such a 
statement unless upon consummation 
of the succession: 

(1) Such class is exempt from such 
registration other than by § 240.12g3–2; 

(2) All securities of such class are 
held of record by less than 300 persons; 
or 

(3) The securities issued in connec-
tion with the succession were reg-
istered on Form F–8 or Form F–80 
(§ 239.38 or § 239.41 of this chapter) and 
following the succession the successor 
would not be required to register such 
class of securities under section 12 of 
the Act (15 U.S.C. 78l) but for this sec-
tion. 

(c) Where in connection with a suc-
cession by merger, consolidation, ex-
change of securities, acquisition of as-
sets or otherwise, securities of an 
issuer that are not already registered 
pursuant to section 12 of the Act (15 
U.S.C. 78l) are issued to the holders of 
classes of securities of two or more 
other issuers that are each registered 
pursuant to section 12 of the Act, the 
class of securities so issued shall be 
deemed to be registered under section 
12 of the Act unless upon consumma-
tion of the succession: 

(1) Such class is exempt from such 
registration other than by § 240.12g3–2; 

(2) All securities of such class are 
held of record by less than 300 persons; 
or 

(3) The securities issued in connec-
tion with the succession were reg-
istered on Form F–8 or Form F–80 
(§ 239.38 or § 239.41 of this chapter) and 
following succession the successor 
would not be required to register such 
class of securities under section 12 of 
the Act (15 U.S.C. 78l) but for this sec-
tion. 

(d) If the classes of securities issued 
by two or more predecessor issuers (as 
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described in paragraph (c) of this sec-
tion) are registered under the same 
paragraph of section 12 of the Act (15 
U.S.C. 78l), the class of securities 
issued by the successor issuer shall be 
deemed registered under the same 
paragraph of section 12 of the Act. If 
the classes of securities issued by the 
predecessor issuers are not registered 
under the same paragraph of section 12 
of the Act, the class of securities issued 
by the successor issuer shall be deemed 
registered under section 12(g) of the 
Act (15 U.S.C. 78l(g)). 

(e) An issuer that is deemed to have 
a class of securities registered pursu-
ant to section 12 of the Act (15 U.S.C. 
78l) according to paragraph (a), (b), (c) 
or (d) of this section shall file reports 
on the same forms and such class of se-
curities shall be subject to the provi-
sions of sections 14 and 16 of the Act (15 
U.S.C. 78n and 78p) to the same extent 
as the predecessor issuers, except as 
follows: 

(1) An issuer that is not a foreign 
issuer shall not be eligible to file on 
Form 20–F (§ 249.220f of this chapter) or 
to use the exemption in § 240.3a12–3. 

(2) A foreign private issuer shall be 
eligible to file on Form 20–F (§ 249.220f 
of this chapter) and to use the exemp-
tion in § 240.3a12–3. 

(f) An issuer that is deemed to have a 
class of securities registered pursuant 
to section 12 of the Act (15 U.S.C. 78l) 
according to paragraphs (a), (b), (c) or 
(d) of this section shall indicate in the 
Form 8–K (§ 249.308 of this chapter) re-
port filed with the Commission in con-
nection with the succession, pursuant 
to the requirements of Form 8–K, the 
paragraph of section 12 of the Act 
under which the class of securities 
issued by the successor issuer is 
deemed registered by operation of 
paragraphs (a), (b), (c) or (d) of this sec-
tion. If a successor issuer that is 
deemed registered under section 12(g) 
of the Act (15 U.S.C. 78l(g)) by para-
graph (d) of this section intends to list 
a class of securities on a national secu-
rities exchange, it must file a registra-
tion statement pursuant to section 
12(b) of the Act (15 U.S.C. 78l(b)) with 
respect to that class of securities. 

(g) An issuer that is deemed to have 
a class of securities registered pursu-
ant to section 12 of the Act (15 U.S.C. 

78l) according to paragraph (a), (b), (c) 
or (d) of this section shall file an an-
nual report for each fiscal year begin-
ning on or after the date as of which 
the succession occurred. Annual re-
ports shall be filed within the period 
specified in the appropriate form. Each 
such issuer shall file an annual report 
for each of its predecessors that had se-
curities registered pursuant to section 
12 of the Act (15 U.S.C. 78l) covering the 
last full fiscal year of the predecessor 
before the registrant’s succession, un-
less such report has been filed by the 
predecessor. Such annual report shall 
contain information that would be re-
quired if filed by the predecessor. 
[62 FR 39767, July 24, 1997] 

§ 240.12g3–2 Exemptions for American 
depositary receipts and certain for-
eign securities. 

(a) Securities of any class issued by 
any foreign private issuer shall be ex-
empt from section 12(g) of the Act if 
the class has fewer than 300 holders 
resident in the United States. This ex-
emption shall continue until the next 
fiscal year end at which the issuer has 
a class of equity securities held by 300 
or more persons resident in the United 
States. For the purpose of determining 
whether a security is exempt pursuant 
to this paragraph, securities held of 
record by persons resident in the 
United States shall be determined as 
provided in Rule 12g5–1 (§ 240.12g5–1 of 
this chapter) except that securities 
held of record by a broker, dealer, bank 
or nominee for any of them for the ac-
counts of customers resident in the 
United States shall be counted as held 
in the United States by the number of 
separate accounts for which the securi-
ties are held. The issuer may rely in 
good faith on information as to the 
number of such separate accounts sup-
plied by all owners of the class of its 
securities which are brokers, dealers, 
or banks or a nominee for any of them. 

(b)(1) Securities of any foreign pri-
vate issuer shall be exempt from sec-
tion 12(g) of the Act if the issuer, or a 
government official or agency of the 
country of the issuer’s domicile or in 
which it is incorporated or organized: 

(i) Shall furnish to the Commission 
whatever information in each of the 
following categories the issuer since 
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the beginning of its last fiscal year (A) 
has made or is required to make public 
pursuant to the law of the country of 
its domicile or in which it is incor-
porated or organized, (B) has filed or is 
required to file with a stock exchange 
on which its securities are traded and 
which was made public by such ex-
change, or (C) has distributed or is re-
quired to distribute to its security 
holders; 

(ii) Shall furnish to the Commission 
a list identifying the information re-
ferred to in paragraph (b)(1)(i) of this 
section and stating when and by whom 
it is required to be made public, filed 
with any such exchange, or distributed 
to security holders; 

(iii) Shall furnish to the Commission, 
during each subsequent fiscal year, 
whatever information is made public as 
described in paragraphs (b)(1)(i) (A), (B) 
or (C) of this section promptly after 
such information is made or required 
to be made public as described therein; 

(iv) Shall, promptly after the end of 
any fiscal year in which any changes 
occur in the kind of information re-
quired to be published as referred to in 
the list furnished under paragraph 
(b)(1)(ii) of this section or any subse-
quent list, furnish to the Commission a 
revised list reflecting such changes; 
and 

(v) Shall furnish to the Commission 
in connection with the initial submis-
sion the following information to the 
extent known or which can be obtained 
without unreasonable effort or expense: 
the number of holders of each class of 
equity securities resident in the United 
States, the amount and percentage of 
each class of outstanding equity securi-
ties held by residents in the United 
States, the circumstances in which 
such securities were acquired, and the 
date and circumstances of the most re-
cent public distribution of securities by 
the issuer or an affiliate thereof. 

(2) The information required to be 
furnished under paragraphs (b)(1)(i) and 
(ii) of this section shall be furnished on 
or before the date on which a registra-
tion statement under section 12(g) of 
the Act would otherwise be required to 
be filed. Any issuer furnishing informa-
tion under paragraph (b)(1)(i) of this 
section shall notify the Commission 

that it is furnished under that para-
graph. 

(3) The information required to be 
furnished under this paragraph (b) is 
information material to an investment 
decision such as: the financial condi-
tion or results of operations; changes 
in business; acquisitions or dispositions 
of assets; issuance, redemption or ac-
quisitions of their securities; changes 
in management or control; the grant-
ing of options or the payment of other 
remuneration to directors or officers; 
and transactions with directors, offi-
cers or principal security holders. 

(4) Only one complete copy of any in-
formation or document need be fur-
nished under paragraph (b)(1) of this 
section. Such information and docu-
ments need not be under cover of any 
prescribed form and shall not be 
deemed to be ‘‘filed’’ with the Commis-
sion or otherwise subject to the liabil-
ities of section 18 of the Act. Press re-
leases and all other communications or 
materials distributed directly to 
securityholders of each class of securi-
ties to which the exemption relates 
shall be in English. English versions or 
adequate summaries in English may be 
furnished in lieu of original English 
translations. No other documents need 
be furnished unless the issuer has pre-
pared or caused to be prepared, English 
translations, versions, or summaries of 
them. If no English translations, 
versions, or summaries have been pre-
pared, a brief description in English of 
any such documents shall be furnished. 
Information or documents in a lan-
guage other than English are not re-
quired to be furnished. If practicable, 
the Commission file number shall ap-
pear on the information furnished or in 
an accompanying letter. Any informa-
tion or document previously sent to 
the Commission under cover of Form 
40–F or Form 6–K need not be furnished 
under paragraph (b)(1) of this section. 

(5) The furnishing of any information 
or document under paragraph (b) of 
this rule shall not constitute an admis-
sion for any purpose that the issuer is 
subject to the Act. 

(c) Depositary Shares registered on 
Form F–6 (§ 239.36 of this chapter), but 
not the underlying deposited securi-
ties, are exempt from section 12(g) of 
the Act under this paragraph (c). 
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(d) The exemption provided by para-
graph (b) of this rule shall not be avail-
able for the following securities: 

(1) Securities of a foreign private 
issuer that has or has had during the 
prior eighteen months any securities 
registered under section 12 of the Act 
or a reporting obligation (suspended or 
active) under section 15(d) of the Act 
(other than arising solely by virtue of 
the use of Form F–7, F–8, F–9, F–10 or 
F–80) ; 

(2) Securities of a foreign private 
issuer issued in a transaction (other 
than a transaction registered on Form 
F–8, F–9, F–10 or F–80) to acquire by 
merger, consolidation, exchange of se-
curities or acquisition of assets, an-
other issuer that had securities reg-
istered under section 12 of the Act or a 
reporting obligation (suspended or ac-
tive) under section 15(d) of the Act; and 

(3) Securities quoted in an ‘‘auto-
mated inter-dealer quotation system’’ 
or securities represented by American 
Depositary Receipts so quoted unless 
all the following conditions are met: 

(i) Such securities were so quoted on 
October 5, 1983 and have been continu-
ously traded since; 

(ii) The issuer is in compliance with 
the exemption in paragraph (b) of this 
section on October 5, 1983 and has con-
tinuously maintained the exemption 
since; and 

(iii) After January 2, 1986, the issuer 
is organized under the laws of any 
country except Canada or a political 
subdivision thereof. 
[48 FR 46739, Oct. 14, 1983, as amended at 49 
FR 12689, Mar. 30, 1984; 56 FR 30068, July 1, 
1991] 

§ 240.12g–4 Certifications of termi-
nation of registration under section 
12(g). 

(a) Termination of registration of a 
class of securities shall take effect 90 
days, or such shorter period as the 
Commission may determine, after the 
issuer certifies to the Commission on 
Form 15 that: 

(1) Such class of securities is held of 
record by: 

(i) Less than 300 persons; or 
(ii) By less than 500 persons, where 

the total assets of the issuer have not 
exceeded $10 million on the last day of 
each of the issuer’s most recent three 
fiscal years; or 

(2) Such class of securities of a for-
eign private issuer, as defined in Rule 
3b–4 (§ 240.3b–4), is held of record by: 

(i) Less than 300 persons resident in 
the United States or 

(ii) Less than 500 persons resident in 
the United States where the total as-
sets of the issuer have not exceeded $10 
million on the last day of each of the 
issuer’s most recent three fiscal years. 

For purposes of this paragraph, the 
number of persons resident in the 
United States shall be determined in 
accordance with the provisions of Rule 
12g3–2(a) (§ 240.12g3–2(a)). 

(b) The issuer’s duty to file any re-
ports required under section 13(a) shall 
be suspended immediately upon filing a 
certification on Form 15; Provided, how-
ever, That if the certification on Form 
15 is subsequently withdrawn or denied, 
the issuer shall, within 60 days after 
the date of such withdrawal or denial, 
file with the Commission all reports 
which would have been required had 
the certification on Form 15 not been 
filed. If the suspension resulted from 
the issuer’s merger into, or consolida-
tion with, another issuer or issuers, the 
certification shall be filed by the suc-
cessor issuer. 

(Secs. 12(g)(4), 12(h), 13(a), 15(d), 23(a), 48 
Stat. 892, 894, 895, 901; sec. 203(a), 49 Stat. 704; 
secs. 3, 8, 49 Stat. 1377, 1379; secs. 3, 4, 6, 78 
Stat. 565–568, 569, 570–574; sec. 18, 89 Stat. 155; 
sec. 204, 91 Stat. 1500; 15 U.S.C. 78l(g)(4), 
78l(h), 78m(a), 78o(d), 78w(a)) 
[49 FR 12689, Mar. 30, 1984, as amended at 51 
FR 25362, July 14, 1986; 61 FR 21356, May 9, 
1996] 

§ 240.12g5–1 Definition of securities 
‘‘held of record’’. 

(a) For the purpose of determining 
whether an issuer is subject to the pro-
visions of sections 12(g) and 15(d) of the 
Act, securities shall be deemed to be 
‘‘held of record’’ by each person who is 
identified as the owner of such securi-
ties on records of security holders 
maintained by or on behalf of the 
issuer, subject to the following: 

(1) In any case where the records of 
security holders have not been main-
tained in accordance with accepted 
practice, any additional person who 
would be identified as such an owner on 
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such records if they had been main-
tained in accordance with accepted 
practice shall be included as a holder of 
record. 

(2) Securities identified as held of 
record by a corporation, a partnership, 
a trust whether or not the trustees are 
named, or other organization shall be 
included as so held by one person. 

(3) Securities identified as held of 
record by one or more persons as trust-
ees, executors, guardians, custodians or 
in other fiduciary capacities with re-
spect to a single trust, estate or ac-
count shall be included as held of 
record by one person. 

(4) Securities held by two or more 
persons as coowners shall be included 
as held by one person. 

(5) Each outstanding unregistered or 
bearer certificate shall be included as 
held of record by a separate person, ex-
cept to the extent that the issuer can 
establish that, if such securities were 
registered, they would be held of 
record, under the provisions of this 
rule, by a lesser number of persons. 

(6) Securities registered in substan-
tially similar names where the issuer 
has reason to believe because of the ad-
dress or other indications that such 
names represent the same person, may 
be included as held of record by one 
person. 

(b) Notwithstanding paragraph (a) of 
this section: 

(1) Securities held, to the knowledge 
of the issuer, subject to a voting trust, 
deposit agreement or similar arrange-
ment shall be included as held of record 
by the record holders of the voting 
trust certificates, certificates of de-
posit, receipts or similar evidences of 
interest in such securities: Provided, 
however, That the issuer may rely in 
good faith on such information as is re-
ceived in response to its request from a 
non-affiliated issuer of the certificates 
or evidences of interest. 

(2) Whole or fractional securities 
issued by a savings and loan associa-
tion, building and loan association, co-
operative bank, homestead association, 
or similar institution for the sole pur-
pose of qualifying a borrower for mem-
bership in the issuer, and which are to 
be redeemed or repurchased by the 
issuer when the borrower’s loan is ter-

minated, shall not be included as held 
of record by any person. 

(3) If the issuer knows or has reason 
to know that the form of holding secu-
rities of record is used primarily to cir-
cumvent the provisions of section 12(g) 
or 15(d) of the Act, the beneficial own-
ers of such securities shall be deemed 
to be the record owners thereof. 

(Sec. 3, 48 Stat. 882, as amended, sec. 3, 78 
Stat. 566; 15 U.S.C. 78c, 78l) 
[30 FR 484, Jan. 14, 1965] 

§ 240.12g5–2 Definition of total assets. 

For the purpose of section 12(g)(1) of 
the Act, the term total assets shall 
mean the total assets as shown on the 
issuer’s balance sheet or the balance 
sheet of the issuer and its subsidiaries 
consolidated, whichever is larger, as re-
quired to be filed on the form pre-
scribed for registration under this sec-
tion and prepared in accordance with 
the pertinent provisions of Regulation 
S–X (17 CFR part 210). Where the secu-
rity is a certificate of deposit, voting 
trust certificate, or certificate or other 
evidence of interest in a similar trust 
or agreement, the ‘‘total assets’’ of the 
issuer of the security held under the 
trust or agreement shall be deemed to 
be the ‘‘total assets’’ of the issuer of 
such certificate or evidence of interest. 

(Sec. 3, 48 Stat. 882, as amended, sec. 3, 78 
Stat. 566; 15 U.S.C. 78c, 78l) 
[30 FR 484, Jan. 14, 1965] 

§ 240.12h–1 Exemptions from registra-
tion under section 12(g) of the Act. 

Issuers shall be exempt from the pro-
visions of section 12(g) of the Act with 
respect to the following securities: 

(a) Any interest or participation in 
an employee stock bonus, stock pur-
chase, profit sharing, pension, retire-
ment, incentive, thrift, savings or simi-
lar plan which is not transferable by 
the holder except in the event of death 
or mental incompetency, or any secu-
rity issued solely to fund such plans; 

(b) Any interest or participation in 
any common trust fund or similar fund 
maintained by a bank exclusively for 
the collective investment and reinvest-
ment of monies contributed thereto by 
the bank in its capacity as a trustee, 
executor, administrator, or guardian. 
For purposes of this paragraph (b), the 
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term ‘‘common trust fund’’ shall in-
clude a common trust fund which is 
maintained by a bank which is a mem-
ber of an affiliated group, as defined in 
section 1504(a) of the Internal Revenue 
Code of 1954 (26 U.S.C. 1504(a)), and 
which is maintained exclusively for the 
investment and reinvestment of monies 
contributed thereto by one or more 
bank members of such affilated group 
in the capacity of trustee, executor, ad-
ministrator, or guardian; Provided, 
That: 

(1) The common trust fund is oper-
ated in compliance with the same state 
and Federal regulatory requirements 
as would apply if the bank maintaining 
such fund as any other contributing 
banks were the same entity; and 

(2) The rights of persons for whose 
benefit a contributiong bank acts as 
trustee, executor, administrator or 
guardian would not be diminished by 
reason of the maintenance of such com-
mon trust fund by another bank mem-
ber of the affiliated group; and 

(c) Any class of equity security which 
would not be outstanding 60 days after 
a registration statement would be re-
quired to be filed with respect thereto. 

(Sec. 3, 48 Stat. 882, as amended, sec. 3, 78 
Stat. 566, 15 U.S.C. 78c 78l) 
[30 FR 6114, Apr. 30, 1965, as amended at 43 
FR 2392, Jan. 17, 1978. Redesignated at 47 FR 
17052, Apr. 21, 1982] 

§ 240.12h–2 [Reserved] 

§ 240.12h–3 Suspension of duty to file 
reports under section 15(d). 

(a) Subject to paragraphs (c) and (d) 
of this section, the duty under section 
15(d) to file reports required by section 
13(a) of the Act with respect to a class 
of securities specified in paragraph (b) 
of this section shall be suspended for 
such class of securities immediately 
upon filing with the Commission a cer-
tification on Form 15 (17 CFR 249.323) if 
the issuer of such class has filed all re-
ports required by section 13(a), without 
regard to Rule 12b–25 (17 CFR 249.322), 
for the shorter of its most recent three 
fiscal years and the portion of the cur-
rent year preceding the date of filing 
Form 15, or the period since the issuer 
became subject to such reporting obli-
gation. If the certification on Form 15 
is subsequently withdrawn or denied, 

the issuer shall, within 60 days, file 
with the Commission all reports which 
would have been required if such cer-
tification had not been filed. 

(b) The classes of securities eligible 
for the suspension provided in para-
graph (a) of this section are: 

(1) Any class of securites held of 
record by: 

(i) Less than 300 persons; or 
(ii) By less then 500 persons, where 

the total assets of the issuer have not 
exceeded $10 million on the last day of 
each of the issuer’s three most recent 
fiscal years; 

(2) Any class of securities of a foreign 
private issuer, as defined in Rule 3b–4 
(§ 240.3b–4), held of record by: 

(i) Less than 300 persons resident in 
the United States or 

(ii) Less than 500 persons resident in 
the United States where the total as-
sets of the issuer have not exceeded $10 
million on the last day of each of the 
issuer’s three most recent fiscal years. 

For purposes of this paragraph, the 
number of persons resident in the 
United States shall be determined in 
accordance with the provisions of Rule 
12g3–2(a) (§ 240.12g3–2(a)); and 

(3) Any class or securities 
deregistered pursuant to section 12(d) 
of the Act if such class would not 
thereupon be deemed registered under 
section 12(g) of the Act or the rules 
thereunder. 

(c) This section shall not be available 
for any class of securities for a fiscal 
year in which a registration statement 
relating to that class becomes effective 
under the Securities Act of 1933, or is 
required to be updated pursuant to sec-
tion 10(a)(3) of the Act, and, in the case 
of paragraphs (b)(1)(ii) and (2)(ii), the 
two succeeding fiscal years; Provided, 
however, That this paragraph shall not 
apply to the duty to file reports which 
arises solely from a registration state-
ment filed by an issuer with no signifi-
cant assets, for the reorganization of a 
non-reporting issuer into a one sub-
sidiary holding company in which eq-
uity security holders receive the same 
proportional interest in the holding 
company as they held in the non-re-
porting issuer, except for changes re-
sulting from the exercise of dissenting 
shareholder rights under state law. 
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(d) The suspension provided by this 
rule relates only to the reporting obli-
gation under section 15(d) with respect 
to a class of securities, does not affect 
any other duties imposed on that class 
of securities, and shall continue as long 
as criteria (i) and (ii) in either para-
graph (b)(1) or (2) is met on the first 
day of any subsequent fiscal year; Pro-
vided, however, That such criteria need 
not be met if the duty to file reports 
arises solely from a registration state-
ment filed by an issuer with no signifi-
cant assets in a reorganization of a 
non-reporting company into a one sub-
sidiary holding company in which eq-
uity security holders receive the same 
proportional interest in the holding 
company as they held in the non-re-
porting issuer except for changes re-
sulting from the exercise of dissenting 
shareholder rights under state law. 

(e) If the suspension provided by this 
rule is discontinued because a class of 
securities does not meet the eligibility 
criteria of paragraph (b) on the first 
day of an issuer’s fiscal year, then the 
issuer shall resume periodic reporting 
pursuant to section 15(d) by filing an 
annual report on Form 10–K and Form 
10–KSB for its preceding fiscal year, 
not later than 120 days after the end of 
such fiscal year. 

(Secs. 12(g)(4), 12(h), 13(a), 15(d), 23(a), 48 
Stat. 892, 894, 895, 901; sec. 203(a), 49 Stat. 704; 
secs. 3, 8, 49 Stat. 1377, 1379; secs. 3, 4, 6, 78 
Stat. 565–568, 569, 570–574; sec. 18, 89 Stat. 155; 
sec. 204, 91 Stat. 1500; 15 U.S.C. 78l(g)(4), 
78l(h), 78m(a), 78o(d), 78w(a)) 
[49 FR 12689, Mar. 30, 1984, as amended at 51 
FR 25362, July 14, 1986; 61 FR 21356, May 9, 
1996] 

§ 240.12h–4 Exemption from duty to 
file reports under section 15(d). 

An issuer shall be exempt from the 
duty under section 15(d) of the Act to 
file reports required by section 13(a) of 
the Act with respect to securities reg-
istered under the Securities Act of 1933 
on Form F–7, Form F–8 or Form F–80, 
provided that the issuer is exempt from 
the obligations of Section 12(g) of the 
Act pursuant to Rule 12g3–2(b). 
[56 FR 30068, July 1, 1991] 

REGULATION 13A: REPORTS OF ISSUERS 
OF SECURITIES REGISTERED PURSUANT 
TO SECTION 12 

ANNUAL REPORTS 

§ 240.13a–1 Requirements of annual re-
ports. 

Every issuer having securities reg-
istered pursuant to section 12 of the 
Act (15 U.S.C. 78l) shall file an annual 
report on the appropriate form author-
ized or prescribed therefor for each fis-
cal year after the last full fiscal year 
for which financial statements were 
filed in its registration statement. An-
nual reports shall be filed within the 
period specified in the appropriate 
form. 
[62 FR 39767, July 24, 1997] 

§ 240.13a–2 [Reserved] 

§ 240.13a–3 Reporting by Form 40–F 
registrant. 

A registrant that is eligible to use 
Forms 40–F and 6–K and files reports in 
accordance therewith shall be deemed 
to satisfy the requirements of Regula-
tion 13A (§§ 240.13a–1 through 240.13a–17 
of this chapter). 
[56 FR 30068, July 1, 1991] 

OTHER REPORTS 

§ 240.13a–10 Transition reports. 

(a) Every issuer that changes its fis-
cal closing date shall file a report cov-
ering the resulting transition period 
between the closing date of its most re-
cent fiscal year and the opening date of 
its new fiscal year; Provided, however, 
that an issuer shall file an annual re-
port for any fiscal year that ended be-
fore the date on which the issuer deter-
mined to change its fiscal year end. In 
no event shall the transition report 
cover a period of 12 or more months. 

(b) The report pursuant to this sec-
tion shall be filed for the transition pe-
riod not more than 90 days after either 
the close of the transition period or the 
date of the determination to change 
the fiscal closing date, whichever is 
later. The report shall be filed on the 
form appropriate for annual reports of 
the issuer, shall cover the period from 
the close of the last fiscal year end and 
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shall indicate clearly the period cov-
ered. The financial statements for the 
transition period filed therewith shall 
be audited. Financial statements, 
which may be unaudited, shall be filed 
for the comparable period of the prior 
year, or a footnote, which may be 
unaudited, shall state for the com-
parable period of the prior year, reve-
nues, gross profits, income taxes, in-
come or loss from continuing oper-
ations before extraordinary items and 
cumulative effect of a change in ac-
counting principles and net income or 
loss. The effects of any discontinued 
operations and/or extraordinary items 
as classified under the provisions of 
generally accepted accounting prin-
ciples also shall be shown, if applica-
ble. Per share data based upon such in-
come or loss and net income or loss 
shall be presented in conformity with 
applicable accounting standards. 
Where called for by the time span to be 
covered, the comparable period finan-
cial statements or footnote shall be in-
cluded in subsequent filings. 

(c) If the transition period covers a 
period of less than six months, in lieu 
of the report required by paragraph (b) 
of this section, a report may be filed 
for the transition period on Form 10–Q 
and Form 10–QSB (§ 249.308a of this 
chapter) not more than 45 days after ei-
ther the close of the transition period 
or the date of the determination to 
change the fiscal closing date, which-
ever is later. The report on Form 10–Q 
and Form 10–QSB shall cover the pe-
riod from the close of the last fiscal 
year end and shall indicate clearly the 
period covered. The financial state-
ments filed therewith need not be au-
dited but, if they are not audited, the 
issuer shall file with the first annual 
report for the newly adopted fiscal year 
separate audited statements of income 
and cash flows covering the transition 
period. The notes to financial state-
ments for the transition period in-
cluded in such first annual report may 
be integrated with the notes to finan-
cial statements for the full fiscal pe-
riod. A separate audited balance sheet 
as of the end of the transition period 
shall be filed in the annual report only 
if the audited balance sheet as of the 
end of the fiscal year prior to the tran-
sition period is not filed. Schedules 

need not be filed in transition reports 
on Form 10–Q and Form 10–QSB. 

(d) Notwithstanding the foregoing in 
paragraphs (a), (b), and (c) of this sec-
tion, if the transition period covers a 
period of one month or less, the issuer 
need not file a separate transition re-
port if either: 

(1) The first report required to be 
filed by the issuer for the newly adopt-
ed fiscal year after the date of the de-
termination to change the fiscal year 
end is an annual report, and that re-
port covers the transition period as 
well as the fiscal year; or 

(2)(i) The issuer files with the first 
annual report for the newly adopted 
fiscal year separate audited statements 
of income and cash flows covering the 
transition period; and 

(ii) The first report required to be 
filed by the issuer for the newly adopt-
ed fiscal year after the date of the de-
termination to change the fiscal year 
end is a quarterly report on Form 10–Q 
and Form 10–QSB; and 

(iii) Information on the transition pe-
riod is included in the issuer’s quar-
terly report on Form 10–Q and Form 10– 
QSB for the first quarterly period (ex-
cept the fourth quarter) of the newly 
adopted fiscal year that ends after the 
date of the determination to change 
the fiscal year. The information cov-
ering the transition period required by 
Part II and Item 2 of Part I may be 
combined with the information regard-
ing the quarter. However, the financial 
statements required by Part I, which 
may be unaudited, shall be furnished 
separately for the transition period. 

(e) Every issuer required to file quar-
terly reports on Form 10–Q and Form 
10–QSB pursuant to § 240.13a–13 of this 
chapter that changes its fiscal year end 
shall: 

(1) File a quarterly report on
Form 10–Q and Form 10–QSB within the 
time period specified in General In-
struction A.1. to that form for any 
quarterly period (except the fourth 
quarter) of the old fiscal year that ends 
before the date on which the issuer de-
termined to change its fiscal year end, 
except that the issuer need not file 
such quarterly report if the date on 
which the quarterly period ends also is 
the date on which the transition period 
ends; 
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(2) File a quarterly report on Form 
10–Q and Form 10–QSB within the time 
specified in General Instruction A.1. to 
that form for each quarterly period of 
the old fiscal year within the transi-
tion period. In lieu of a quarterly re-
port for any quarter of the old fiscal 
year within the transition period, the 
issuer may file a quarterly report on 
Form 10–Q and Form 10–QSB for any 
period of three months within the tran-
sition period that coincides with a 
quarter of the newly adopted fiscal 
year if the quarterly report is filed 
within 45 days after the end of such 
three month period, provided the issuer 
thereafter continues filing quarterly 
reports on the basis of the quarters of 
the newly adopted fiscal year; 

(3) Commence filing quarterly re-
ports for the quarters of the new fiscal 
year no later than the quarterly report 
for the first quarter of the new fiscal 
year that ends after the date on which 
the issuer determined to change the 
fiscal year end; and 

(4) Unless such information is or will 
be included in the transition report, or 
the first annual report on Form 10–K 
and Form 10–KSB for the newly adopt-
ed fiscal year, include in the initial 
quarterly report on Form 10–Q and 
Form 10–QSB for the newly adopted fis-
cal year information on any period be-
ginning on the first day subsequent to 
the period covered by the issuer’s final 
quarterly report on Form 10–Q and 
Form 10–QSB or annual report on Form 
10–K and Form 10–KSB for the old fis-
cal year. The information covering 
such period required by Part II and 
Item 2 of Part I may be combined with 
the information regarding the quarter. 
However, the financial statements re-
quired by Part I, which may be 
unaudited, shall be furnished sepa-
rately for such period. 

Note to paragraphs (c) and (e): If it is not 
practicable or cannot be cost-justified to fur-
nish in a transition report on Form 10–Q and 
Form 10–QSB or a quarterly report for the 
newly adopted fiscal year financial state-
ments for corresponding periods of the prior 
year where required, financial statements 
may be furnished for the quarters of the pre-
ceding fiscal year that most nearly are com-
parable if the issuer furnishes an adequate 
discussion of seasonal and other factors that 
could affect the comparability of informa-
tion or trends reflected, an assessment of the 

comparability of the data, and a representa-
tion as to the reason recasting has not been 
undertaken. 

(f) Every successor issuer with secu-
rities registered under Section 12 of 
this Act that has a different fiscal year 
from that of its predecessor(s) shall file 
a transition report pursuant to this 
section, containing the required infor-
mation about each predecessor, for the 
transition period, if any, between the 
close of the fiscal year covered by the 
last annual report of each predecessor 
and the date of succession. The report 
shall be filed for the transition period 
on the form appropriate for annual re-
ports of the issuer not more than 90 
days after the date of the succession, 
with financial statements in con-
formity with the requirements set 
forth in paragraph (b) of this section. If 
the transition period covers a period of 
less than six months, in lieu of a tran-
sition report on the form appropriate 
for the issuer’s annual reports, the re-
port may be filed for the transition pe-
riod on Form 10–Q and Form 10–QSB 
not more than 45 days after the date of 
the succession, with financial state-
ments in conformity with the require-
ments set forth in paragraph (c) of this 
section. Notwithstanding the fore-
going, if the transition period covers a 
period of one month or less, the suc-
cessor issuer need not file a separate 
transition report if the information is 
reported by the successor issuer in con-
formity with the requirements set 
forth in paragraph (d) of this section. 

(g)(1) Paragraphs (a) through (f) of 
this section shall not apply to foreign 
private issuers. 

(2) Every foreign private issuer that 
changes its fiscal closing date shall file 
a report covering the resulting transi-
tion period between the closing date of 
its most recent fiscal year and the 
opening date of its new fiscal year. In 
no event shall a transition report cover 
a period longer than 12 months. 

(3) The report for the transition pe-
riod shall be filed on Form 20–F re-
sponding to all items to which such 
issuer is required to respond when 
Form 20–F is used as an annual report. 
Such report shall be filed within six 
months after either the close of the 
transition period or the date on which 
the issuer made the determination to 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00115 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



106 

17 CFR Ch. II (4–1–98 Edition) § 240.13a–11 

change the fiscal closing date, which-
ever is later. The financial statements 
for the transition period filed there-
with shall be audited. 

(4) If the transition period covers a 
period of six or fewer months, in lieu of 
the report required by paragraph (g)(3) 
of this section, a report for the transi-
tion period may be filed on Form 20–F 
responding to Items 3, 9, 15, 16, and 17 
or 18 within three months after either 
the close of the transition period or the 
date on which the issuer made the de-
termination to change the fiscal clos-
ing date, whichever is later. The finan-
cial statements required by either Item 
17 or Item 18 shall be furnished for the 
transition period. Such financial state-
ments may be unaudited and condensed 
as permitted in Article 10 of Regula-
tion S–X (§ 210.10–01 of this chapter), 
but if the financial statements are 
unaudited and condensed, the issuer 
shall file with the first annual report 
for the newly adopted fiscal year sepa-
rate audited statements of income and 
cash flows covering the transition pe-
riod. 

(5) Notwithstanding the foregoing in 
paragraphs (g)(2), (g)(3), and (g)(4) of 
this section, if the transition period 
covers a period of one month or less, a 
foreign private issuer need not file a 
separate transition report if the first 
annual report for the newly adopted 
fiscal year covers the transition period 
as well as the fiscal year. 

(h) The provisions of this rule shall 
not apply to investment companies re-
quired to file reports pursuant to Rule 
30b1–1 (§ 270.30b1–1 of this chapter) 
under the Investment Company Act of 
1940 (15 U.S.C. 80a–1 et seq.). 

(i) No filing fee shall be required for 
a transition report filed pursuant to 
this section. 

NOTE.—In addition to the report or reports 
to be filed pursuant to this section, every 
issuer, except a foreign private issuer or an 
investment company required to file reports 
pursuant to Rule 30b1–1 under the Invest-
ment Company Act of 1940, that changes its 
fiscal closing date is required to file a report 
on Form 8–K responding to Item 8 thereof 
within the period specified in General In-
struction B. 1. to that form. 

[54 FR 10316, Mar. 13, 1989, as amended at 56 
FR 30068, July 1, 1991] 

§ 240.13a–11 Current reports on Form 
8–K (§ 249.308 of this chapter). 

(a) Except as provided in paragraph 
(b) of this section, every registrant 
subject to § 240.13a–1 shall file a current 
report on Form 8–K within the period 
specified in that form unless substan-
tially the same information as that re-
quired by Form 8–K has been pre-
viously reported by the registrant. 

(b) This section shall not apply to 
foreign governments, foreign private 
issuers required to make reports on 
Form 6–K (17 CFR 249.306) pursuant to 
Rule 13a–16 (17 CFR 240.13a–16), issuers 
of American Depositary Receipts for 
securities of any foreign issuer, or in-
vestment companies required to file re-
ports pursuant to Rule 30b–1–1 (17 CFR 
270.30b1–1) under the Investment Com-
pany Act of 1940. 

(Secs. 12, 13, 15, 48 Stat. 892, 894, 895; sec. 5, 78 
Stat. 569, 574; sec. 2, 82 Stat. 454; secs. 1, 2, 84 
Stat. 1497; secs. 10, 18, 89 Stat. 119, 155 (15 
U.S.C. 78n(a)), secs. 20(a), 38(a), 54 Stat. 822, 
841 (15 U.S.C. 80a–20(a), 80a–37(a))) 
[42 FR 4428, Jan. 25, 1977, as amended at 50 
FR 27939, July 9, 1985] 

§ 240.13a–13 Quarterly reports on 
Form 10–Q and Form 10–QSB 
(§ 249.308a and § 249.308b of this 
chapter). 

(a) Except as provided in paragraphs 
(b) and (c) of this section, every issuer 
that has securities registered pursuant 
to section 12 of the Act and is required 
to file annual reports pursuant to sec-
tion 13 of the Act, and has filed or in-
tends to file such reports on Form 10– 
K and Form 10–KSB (§ 249.310 of this 
chapter) or U5S (§ 259.5s of this chap-
ter), shall file a quarterly report on 
Form 10–Q and Form 10–QSB (§ 249.308a 
of this chapter) within the period speci-
fied in General Instruction A.1. to that 
form for each of the first three quar-
ters of each fiscal year of the issuer, 
commencing with the first fiscal quar-
ter following the most recent fiscal 
year for which full financial state-
ments were included in the registration 
statement, or, if the registration state-
ment included financial statements for 
an interim period subsequent to the 
most recent fiscal year end meeting 
the requirements of Article 10 of Regu-
lation S–X, for the first fiscal quarter 
subsequent to the quarter reported 
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upon in the registration statement. 
The first quarterly report of the issuer 
shall be filed either within 45 days 
after the effective date of the registra-
tion statement or on or before the date 
on which such report would have been 
required to be filed if the issuer has 
been required to file reports on Form 
10–Q and Form 10–QSB as of its last fis-
cal quarter, whichever is later. 

(b) The provisions of this rule shall 
not apply to the following issuers: 

(1) Investment companies required to 
file reports pursuant to § 270.30b1–1; 

(2) Foreign private issuers required 
to file reports pursuant to § 240.13a–16. 

(c) Part I of the quarterly reports on 
Form 10–Q or Form 10–QSB need not be 
filed by: 

(1) Mutual life insurance companies; 
or 

(2) Mining companies not in the pro-
duction stage but engaged primarily in 
the exploration for the development of 
mineral deposits other than oil, gas or 
coal, if all of the following conditions 
are met: 

(i) The registrant has not been in 
production during the current fiscal 
year or the two years immediately 
prior thereto; except that being in pro-
duction for an aggregate period of not 
more than eight months over the 
three-year period shall not be a viola-
tion of this condition. 

(ii) Receipts from the sale of mineral 
products or from the operations of min-
eral producing properties by the reg-
istrant and its subsidiaries combined 
have not exceeded $500,000 in any of the 
most recent six years and have not ag-
gregated more than $1,500,000 in the 
most recent six fiscal years. 

(d) Notwithstanding the foregoing 
provisions of this section, the financial 
information required by Part I of Form 
10–Q and Form 10–QSB, shall not be 
deemed to be ‘‘filed’’ for the purpose of 
section 18 of the Act or otherwise sub-
ject to the liabilities of that section of 
the Act but shall be subject to all other 
provisions of the Act. 

(Sec. 12, 13, 15(d), 23(a), 48 Stat. 892, 894, 895, 
901; sec 203(a), 49 Stat. 704; secs. 1, 3, 8, 49 

Stat. 1375, 1377, 1379; sec. 202, 68 Stat. 686; 
secs. 3, 4, 6, 78 Stat. 565–568, 569, 570–574; secs. 
1, 2, 82 Stat. 454; secs. 1, 2, 28(c), 84 Stat. 1435, 
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 
89 Stat. 117, 118, 119, 155; 15 U.S.C. 78l, 78m, 
78o(d), 78w(a); secs. 6, 7, 8, 10, 19(a), 48 Stat. 
78, 79, 81, 85, secs. 205, 209, 48 Stat. 906, 908; 
sec. 301, 54 Stat. 857; sec. 8, 88 Stat. 685; sec. 
1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57; secs. 
12, 13, 14, 15(d), 23(a), 48 Stat. 892, 895, 901; 
secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec 203(a), 
49 Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 5, 
6, 78 Stat. 565–568, 569, 570–574; secs. 1, 2, 3, 82 
Stat. 454, 455; secs. 28(c), ‘‘1, 2, 3–5, 84 Sat. 
1435, 1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 
10, 18, 89 Stat. 117, 118, 119, 155; sec. 308(b), 90 
Stat. 57; secs. 202, 203, 204, 81 Stat. 1494, 1498, 
1499, 1500; 15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 
78l, 78m, 78n, 78o(d), 78w(a)) 
[42 FR 24064, May 12, 1977, as amended at 48 
FR 19877, May 3, 1983; 50 FR 27939, July 9, 
1985; 54 FR 10317, Mar. 13, 1989; 57 FR 10615, 
Mar. 27, 1992; 61 FR 30403, June 14, 1996] 

§ 240.13a–16 Reports of foreign private 
issuers on Form 6–K (17 CFR 
249.306). 

(a) Every foreign private issuer which 
is subject to Rule 13a–1 (17 CFR 240.13a– 
1) shall make reports on Form 6–K, ex-
cept that this rule shall not apply to: 

(1) Investment companies required to 
file reports pursuant to Rule 30b1–1 (17 
CFR 270.30b1–1); 

(2) Issuers of American depositary re-
ceipts for securities of any foreign 
issuer; or 

(3) Issuers filing periodic reports on 
Forms 10–K and Form 10–KSB, 10–Q and 
Form 10–QSB and 8–K. 

(b) Such reports shall be transmitted 
promptly after the information re-
quired by Form 6–K is made public by 
the issuer, by the country of its domi-
cile or under the laws of which it was 
incorporated or organized, or by a for-
eign securities exchange with which 
the issuer has filed the information. 

(c) Reports furnished pursuant to 
this rule shall not be deemed to be 
‘‘filed’’ for the purpose of section 18 of 
the Act or otherwise subject to the li-
abilities of that section. 
[32 FR 7849, May 30, 1967, as amended at 44 
FR 70137, Dec. 6, 1979; 47 FR 54781, Dec. 6, 
1982; 50 FR 27939, July 9, 1985; 57 FR 10615, 
Mar. 27, 1991] 
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§ 240.13a–17 [Reserved] 

REGULATION 13b–2: MAINTENANCE OF 
RECORDS AND PREPARATION OF RE-
QUIRED REPORTS 

§ 240.13b2–1 Falsification of account-
ing records. 

No person shall directly or indi-
rectly, falsify or cause to by falsified, 
any book, record or account subject to 
section 13(b)(2)(A) of the Securities Ex-
change Act. 

(15 U.S.C. 78m(b)(2); 15 U.S.C. 78m(a), 
78m(b)(1), 78o(d), 78j(b), 78n(a), 78t(b), 78t(c)) 
[44 FR 10970, Feb. 23, 1979] 

§ 240.13b2–2 Issuer’s representations 
in connection with the preparation 
of required reports and documents. 

No director or officer of an issuer 
shall, directly or indirectly, 

(a) Make or cause to be made a mate-
rially false or misleading statement, or 

(b) Omit to state, or cause another 
person to omit to state, any material 
fact necessary in order to make state-
ments made, in the light of the cir-
cumstances under which such state-
ments were made, not misleading to an 
accountant in connection with (1) any 
audit or examination of the financial 
statements of the issuer required to be 
made pursuant to this subpart or (2) 
the preparation or filing of any docu-
ment or report required to be filed with 
the Commission pursuant to this sub-
part or otherwise. 

(15 U.S.C. 78m(b)(2); 15 U.S.C. 78m(a), 
78m(b)(1), 78o(d), 78j(b), 78n(a), 78t(b), 78t(c)) 
[44 FR 10970, Feb. 23, 1979] 

REGULATION 13D 

SOURCE: Sections 240.13d–1 through 240.13f– 
1 appear at 43 FR 18495, Apr. 28, 1978, unless 
otherwise noted. 

ATTENTION ELECTRONIC FILERS 

THIS REGULATION SHOULD BE READ IN 
CONJUNCTION WITH REGULATION S–T 
(PART 232 OF THIS CHAPTER), WHICH 
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC 
FORMAT. MANY PROVISIONS RELATING 
TO THE PREPARATION AND SUBMISSION 
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-

QUIRED TO BE FILED IN ELECTRONIC 
FORMAT. 

§ 240.13d–1 Filing of Schedules 13D 
and 13G. 

(a) Any person who, after acquiring 
directly or indirectly the beneficial 
ownership of any equity security of a 
class which is specified in paragraph (i) 
of this section, is directly or indirectly 
the beneficial owner of more than five 
percent of the class shall, within 10 
days after the acquisition, file with the 
Commission, a statement containing 
the information required by Schedule 
13D (§ 240.13d–101). 

(b)(1) A person who would otherwise 
be obligated under paragraph (a) of this 
section to file a statement on Schedule 
13D (§ 240.13d–101) may, in lieu thereof, 
file with the Commission, a short-form 
statement on Schedule 13G (§ 240.13d– 
102), Provided, That: 

(i) Such person has acquired such se-
curities in the ordinary course of his 
business and not with the purpose nor 
with the effect of changing or influ-
encing the control of the issuer, nor in 
connection with or as a participant in 
any transaction having such purpose or 
effect, including any transaction sub-
ject to Rule 13d–3(b) (§ 240.13d–3(b)); and 

(ii) Such person is: 
(A) A broker or dealer registered 

under section 15 of the Act (15 U.S.C. 
78o); 

(B) A bank as defined in section 
3(a)(6) of the Act (15 U.S.C. 78c); 

(C) An insurance company as defined 
in section 3(a)(19) of the Act (15 U.S.C. 
78c); 

(D) An investment company reg-
istered under section 8 of the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–8); 

(E) Any person registered as an in-
vestment adviser under Section 203 of 
the Investment Advisers Act of 1940 (15 
U.S.C. 80b–3) or under the laws of any 
state; 

(F) An employee benefit plan as de-
fined in Section 3(3) of the Employee 
Retirement Income Security Act of 
1974, as amended, 29 U.S.C. 1001 et seq. 
(‘‘ERISA’’) that is subject to the provi-
sions of ERISA, or any such plan that 
is not subject to ERISA that is main-
tained primarily for the benefit of the 
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employees of a state or local govern-
ment or instrumentality, or an endow-
ment fund; 

(G) A parent holding company or con-
trol person, provided the aggregate 
amount held directly by the parent or 
control person, and directly and indi-
rectly by their subsidiaries or affiliates 
that are not persons specified in 
§ 240.13d–1(b)(1)(ii)(A) through (I), does 
not exceed one percent of the securities 
of the subject class; 

(H) A savings association as defined 
in Section 3(b) of the Federal Deposit 
Insurance Act (12 U.S.C. 1813); 

(I) A church plan that is excluded 
from the definition of an investment 
company under section 3(c)(14) of the 
Investment Company Act of 1940 (15 
U.S.C. 80a–3); and 

(J) A group, provided that all the 
members are persons specified in 
§ 240.13d–1(b)(1)(ii)(A) through (I); and 

(iii) Such person has promptly noti-
fied any other person (or group within 
the meaning of section 13(d)(3) of the 
Act) on whose behalf it holds, on a dis-
cretionary basis, securities exceeding 
five percent of the class, of any acquisi-
tion or transaction on behalf of such 
other person which might be reportable 
by that person under section 13(d) of 
the Act. This paragraph only requires 
notice to the account owner of infor-
mation which the filing person reason-
ably should be expected to know and 
which would advise the account owner 
of an obligation he may have to file a 
statement pursuant to section 13(d) of 
the Act or an amendment thereto. 

(2) The Schedule 13G filed pursuant 
to paragraph (b)(1) of this section shall 
be filed within 45 days after the end of 
the calendar year in which the person 
became obligated under paragraph 
(b)(1) of this section to report the per-
son’s beneficial ownership as of the last 
day of the calendar year, Provided, 
That it shall not be necessary to file a 
Schedule 13G unless the percentage of 
the class of equity security specified in 
paragraph (i) of this section bene-
ficially owned as of the end of the cal-
endar year is more than five percent; 
However, if the person’s direct or indi-
rect beneficial ownership exceeds 10 
percent of the class of equity securities 
prior to the end of the calendar year, 
the initial Schedule 13G shall be filed 

within 10 days after the end of the first 
month in which the person’s direct or 
indirect beneficial ownership exceeds 
10 percent of the class of equity securi-
ties, computed as of the last day of the 
month. 

(c) A person who would otherwise be 
obligated under paragraph (a) of this 
section to file a statement on Schedule 
13D (§ 240.13d–101) may, in lieu thereof, 
file with the Commission, within 10 
days after an acquisition described in 
paragraph (a) of this section, a short- 
form statement on Schedule 13G 
(§ 240.13d–102). Provided, That the per-
son: 

(1) Has not acquired the securities 
with any purpose, or with the effect of, 
changing or influencing the control of 
the issuer, or in connection with or as 
a participant in any transaction having 
that purpose or effect, including any 
transaction subject to § 240.13d–3(b); 

(2) Is not a person reporting pursuant 
to paragraph (b)(1) of this section; and 

(3) Is not directly or indirectly the 
beneficial owner of 20 percent or more 
of the class. 

(d) Any person who, as of the end of 
any calendar year, is or becomes di-
rectly or indirectly the beneficial 
owner of more than five percent of any 
equity security of a class specified in 
paragraph (i) of this section and who is 
not required to file a statement under 
paragraph (a) of this section by virtue 
of the exemption provided by Section 
13(d)(6)(A) or (B) of the Act (15 U.S.C. 
78m(d)(6)(A) or 78m(d)(6)(B)), or because 
the beneficial ownership was acquired 
prior to December 22, 1970, or because 
the person otherwise (except for the ex-
emption provided by Section 13(d)(6)(C) 
of the Act (15 U.S.C. 78m(d)(6)(C))) is 
not required to file a statement, shall 
file with the Commission, within 45 
days after the end of the calendar year 
in which the person became obligated 
to report under this paragraph (d), a 
statement containing the information 
required by Schedule 13G (§ 240.13d–102). 

(e)(1) Notwithstanding paragraphs (b) 
and (c) of this section and § 240.13d–2(b), 
a person that has reported that it is 
the beneficial owner of more than five 
percent of a class of equity securities 
in a statement on Schedule 13G 
(§ 240.13d–102) pursuant to paragraph (b) 
or (c) of this section, or is required to 
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report the acquisition but has not yet 
filed the schedule, shall immediately 
become subject to §§ 240.13d–1(a) and 
240.13d–2(a) and shall file a statement 
on Schedule 13D (§ 240.13d–101) within 10 
days if, and shall remain subject to 
those requirements for so long as, the 
person: 

(i) Has acquired or holds the securi-
ties with a purpose or effect of chang-
ing or influencing control of the issuer, 
or in connection with or as a partici-
pant in any transaction having that 
purpose or effect, including any trans-
action subject to § 240.13d–3(b); and 

(ii) Is at that time the beneficial 
owner of more than five percent of a 
class of equity securities described in 
§ 240.13d–1(i). 

(2) From the time the person has ac-
quired or holds the securities with a 
purpose or effect of changing or influ-
encing control of the issuer, or in con-
nection with or as a participant in any 
transaction having that purpose or ef-
fect until the expiration of the tenth 
day from the date of the filing of the 
Schedule 13D (§ 240.13d–101) pursuant to 
this section, that person shall not: 

(i) Vote or direct the voting of the se-
curities described therein; or 

(ii) Acquire an additional beneficial 
ownership interest in any equity secu-
rities of the issuer of the securities, 
nor of any person controlling the 
issuer. 

(f)(1) Notwithstanding paragraph (c) 
of this section and § 240.13d–2(b), per-
sons reporting on Schedule 13G 
(§ 240.13d–102) pursuant to paragraph (c) 
of this section shall immediately be-
come subject to §§ 240.13d–1(a) and 
240.13d–2(a) and shall remain subject to 
those requirements for so long as, and 
shall file a statement on Schedule 13D 
(§ 240.13d–101) within 10 days of the date 
on which, the person’s beneficial own-
ership equals or exceeds 20 percent of 
the class of equity securities. 

(2) From the time of the acquisition 
of 20 percent or more of the class of eq-
uity securities until the expiration of 
the tenth day from the date of the fil-
ing of the Schedule 13D (§ 240.13d–101) 
pursuant to this section, the person 
shall not: 

(i) Vote or direct the voting of the se-
curities described therein, or 

(ii) Acquire an additional beneficial 
ownership interest in any equity secu-

rities of the issuer of the securities, 
nor of any person controlling the 
issuer. 

(g) Any person who has reported an 
acquisition of securities in a statement 
on Schedule 13G (§ 240.13d–102) pursuant 
to paragraph (b) of this section, or has 
become obligated to report on the 
Schedule 13G (§ 240.13d–102) but has not 
yet filed the Schedule, and thereafter 
ceases to be a person specified in para-
graph (b)(1)(ii) of this section or deter-
mines that it no longer has acquired or 
holds the securities in the ordinary 
course of business shall immediately 
become subject to § 240.13d–1(a) or 
§ 240.13d–1(c) (if the person satisfies the 
requirements specified in § 240.13d–1(c)), 
and §§ 240.13d–2 (a), (b) or (d), and shall 
file, within 10 days thereafter, a state-
ment on Schedule 13D (§ 240.13d–101) or 
amendment to Schedule 13G, as appli-
cable, if the person is a beneficial 
owner at that time of more than five 
percent of the class of equity securi-
ties. 

(h) Any person who has filed a Sched-
ule 13D (§ 240.13d–101) pursuant to para-
graph (e), (f) or (g) of this section may 
again report its beneficial ownership 
on Schedule 13G (§ 240.13d–102) pursuant 
to paragraphs (b) or (c) of this section 
provided the person qualifies there-
under, as applicable, by filing a Sched-
ule 13G (§ 240.13d–102) once the person 
determines that the provisions of para-
graph (e), (f) or (g) of this section no 
longer apply. 

(i) For the purpose of this regulation, 
the term ‘‘equity security’’ means any 
equity security of a class which is reg-
istered pursuant to section 12 of that 
Act, or any equity security of any in-
surance company which would have 
been required to be so registered except 
for the exemption contained in section 
12(g)(2)(G) of the Act, or any equity se-
curity issued by a closed-end invest-
ment company registered under the In-
vestment Company Act of 1940; Pro-
vided, Such term shall not include se-
curities of a class of non-voting securi-
ties. 

(j) For the purpose of sections 13(d) 
and 13(g), any person, in determining 
the amount of outstanding securities of 
a class of equity securities, may rely 
upon information set forth in the 
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issuer’s most recent quarterly or an-
nual report, and any current report 
subsequent thereto, filed with the Com-
mission pursuant to this Act, unless he 
knows or has reason to believe that the 
information contained therein is inac-
curate. 

(k)(1) Whenever two or more persons 
are required to file a statement con-
taining the information required by 
Schedule 13D or Schedule 13G with re-
spect to the same securities, only one 
statement need be filed: Provided, That: 

(i) Each person on whose behalf the 
statement is filed is individually eligi-
ble to use the Schedule on which the 
information is filed; 

(ii) Each person on whose behalf the 
statement is filed is responsible for the 
timely filing of such statement and 
any amendments thereto, and for the 
completeness and accuracy of the in-
formation concerning such person con-
tained therein; such person is not re-
sponsible for the completeness or accu-
racy of the information concerning the 
other persons making the filing, unless 
such person knows or has reason to be-
lieve that such information is inac-
curate; and 

(iii) Such statement identifies all 
such persons, contains the required in-
formation with regard to each such 
person, indicates that such statement 
is filed on behalf of all such persons, 
and includes, as an exhibit, their agree-
ment in writing that such a statement 
is filed on behalf of each of them. 

(2) A group’s filing obligation may be 
satisfied either by a single joint filing 
or by each of the group’s members 
making an individual filing. If the 
group’s members elect to make their 
own filings, each such filing should 
identify all members of the group but 
the information provided concerning 
the other persons making the filing 
need only reflect information which 
the filing person knows or has reason 
to know. 

(Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6,) 
13(g)(1), 13(g)(2), 13(g)(5), 23; 48 Stat. 882, 894, 
901; sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 
1379; sec. 10, 78 Stat. 88a; sec. 2, 82 Stat. 454; 
secs. 1, 2, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 
97, 119, 155; secs. 202, 203, 91 Stat. 1494, 1498, 
1499; (15 U.S.C. 78c(b), 78m(d)(1), 78m(d)(2), 

78m(d)(5), 78m(d)(6), 78m(g)(1), 78m(g)(2), 
78m(g)(5), 78w)) 
[43 FR 18495, Apr. 28, 1978, as amended at 43 
FR 29768, July 11, 1978; 43 FR 55755, Nov. 29, 
1978; 44 FR 10703, Feb. 23, 1979; 63 FR 2865, 
Jan. 16, 1998; 63 FR 15287, Mar. 31, 1998] 

§ 240.13d–2 Filing of amendments to 
Schedules 13D or 13G. 

(a) If any material change occurs in 
the facts set forth in the Schedule 13D 
(§ 240.13d–101) required by § 240.13d–1(a), 
including, but not limited to, any ma-
terial increase or decrease in the per-
centage of the class beneficially owned, 
the person or persons who were re-
quired to file the statement shall 
promptly file or cause to be filed with 
the Commission an amendment dis-
closing that change. An acquisition or 
disposition of beneficial ownership of 
securities in an amount equal to one 
percent or more of the class of securi-
ties shall be deemed ‘‘material’’ for 
purposes of this section; acquisitions or 
dispositions of less than those amounts 
may be material, depending upon the 
facts and circumstances. 

(b) Notwithstanding paragraph (a) of 
this section, and provided that the per-
son filing a Schedule 13G (§ 240.13d–102) 
pursuant to § 240.13d–1(b) or § 240.13d– 
1(c) continues to meet the require-
ments set forth therein, any person 
who has filed a Schedule 13G (§ 240.13d– 
102) pursuant to § 240.13d–1(b), § 240.13d– 
1(c) or § 240.13d–1(d) shall amend the 
statement within forty-five days after 
the end of each calendar year if, as of 
the end of the calendar year, there are 
any changes in the information re-
ported in the previous filing on that 
Schedule: Provided, however, That an 
amendment need not be filed with re-
spect to a change in the percent of 
class outstanding previously reported 
if the change results solely from a 
change in the aggregate number of se-
curities outstanding. Once an amend-
ment has been filed reflecting bene-
ficial ownership of five percent or less 
of the class of securities, no additional 
filings are required unless the person 
thereafter becomes the beneficial 
owner of more than five percent of the 
class and is required to file pursuant to 
§ 240.13d–1. 

(c) Any person relying on § 240.13d– 
1(b) that has filed its initial Schedule 
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13G (§ 240.13d–102) pursuant to that 
paragraph shall, in addition to filing 
any amendments pursuant to § 240.13d– 
2(b), file an amendment on Schedule 
13G (§ 240.13d–102) within 10 days after 
the end of the first month in which the 
person’s direct or indirect beneficial 
ownership, computed as of the last day 
of the month, exceeds 10 percent of the 
class of equity securities. Thereafter, 
that person shall, in addition to filing 
any amendments pursuant to § 240.13d– 
2(b), file an amendment on Schedule 
13G (§ 240.13d–102) within 10 days after 
the end of the first month in which the 
person’s direct or indirect beneficial 
ownership, computed as of the last day 
of the month, increases or decreases by 
more than five percent of the class of 
equity securities. Once an amendment 
has been filed reflecting beneficial 
ownership of five percent or less of the 
class of securities, no additional filings 
are required by this paragraph (c). 

(d) Any person relying on § 240.13d– 
1(c) and has filed its initial Schedule 
13G (§ 240.13d–102) pursuant to that 
paragraph shall, in addition to filing 
any amendments pursuant to § 240.13d– 
2(b), file an amendment on Schedule 
13G (§ 240.13d–102) promptly upon ac-
quiring, directly or indirectly, greater 
than 10 percent of a class of equity se-
curities specified in § 240.13d–1(d), and 
thereafter promptly upon increasing or 
decreasing its beneficial ownership by 
more than five percent of the class of 
equity securities. Once an amendment 
has been filed reflecting beneficial 
ownership of five percent or less of the 
class of securities, no additional filings 
are required by this paragraph (d). 

(e) The first electronic amendment to 
a paper format Schedule 13D (§ 240.13d– 
101 of this chapter) or Schedule 13G 
(§ 240.13d–102 of this chapter) shall re-
state the entire text of the Schedule 
13D or 13G, but previously filed paper 
exhibits to such Schedules are not re-
quired to be restated electronically. See 
Rule 102 of Regulation S–T (§ 232.102 of 
this chapter) regarding amendments to 
exhibits previously filed in paper for-
mat. Notwithstanding the foregoing, if 
the sole purpose of filing the first elec-
tronic Schedule 13D or 13G amendment 
is to report a change in beneficial own-
ership that would terminate the filer’s 
obligation to report, the amendment 

need not include a restatement of the 
entire text of the Schedule being 
amended. 

NOTE TO § 240.13D–2: For persons filing a 
short-form statement pursuant to Rule 13d– 
1(b) or (c), see also Rules 13d–1(e), (f), and (g). 

(Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6), 
14(d)(1), 23; 48 Stat. 882, 894, 895, 901; sec. 
203(a), 49 Stat. 704, sec. 8, 49 Stat. 1379; sec. 
10, 78 Stat. 88a; secs. 2, 3, 82 Stat. 454, 455; 
secs. 1, 2, 3–5, 84 Stat. 1497; secs. 3, 18, 89 Stat. 
97, 155 (15 U.S.C. 78c(b), 78m(d)(1), 89m(d)(2), 
78m(d)(5), 78m(d)(6), 78n(d)(1), 78w); sec. 23, 48 
Stat. 901; sec. 203(a), 49 Stat. 704; sec. 8, 49 
Stat. 1379; sec. 10, 78 Stat. 580; sec. 18, 89 
Stat. 155; secs. 102, 202, 203, 91 Stat. 1494, 1498, 
1499; 15 U.S.C. 78m(g), 78w(a)) 
[43 FR 18495, Apr. 28, 1978, as amended at 45 
FR 81558, Dec. 11, 1980; 47 FR 49964, Nov. 4, 
1982; 58 FR 14683, Mar. 18, 1993; 59 FR 67764, 
Dec. 30, 1994; 62 FR 36459, July 8, 1997; 63 FR 
2866, Jan. 16, 1998] 

§ 240.13d–3 Determination of beneficial 
owner. 

(a) For the purposes of sections 13(d) 
and 13(g) of the Act a beneficial owner 
of a security includes any person who, 
directly or indirectly, through any con-
tract, arrangement, understanding, re-
lationship, or otherwise has or shares: 

(1) Voting power which includes the 
power to vote, or to direct the voting 
of, such security; and/or, 

(2) Investment power which includes 
the power to dispose, or to direct the 
disposition of, such security. 

(b) Any person who, directly or indi-
rectly, creates or uses a trust, proxy, 
power of attorney, pooling arrange-
ment or any other contract, arrange-
ment, or device with the purpose of ef-
fect of divesting such person of bene-
ficial ownership of a security or pre-
venting the vesting of such beneficial 
ownership as part of a plan or scheme 
to evade the reporting requirements of 
section 13(d) or (g) of the Act shall be 
deemed for purposes of such sections to 
be the beneficial owner of such secu-
rity. 

(c) All securities of the same class 
beneficially owned by a person, regard-
less of the form which such beneficial 
ownership takes, shall be aggregated in 
calculating the number of shares bene-
ficially owned by such person. 

(d) Notwithstanding the provisions of 
paragraphs (a) and (c) of this rule: 
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(1)(i) A person shall be deemed to be 
the beneficial owner of a security, sub-
ject to the provisions of paragraph (b) 
of this rule, if that person has the right 
to acquire beneficial ownership of such 
security, as defined in Rule 13d–3(a) 
(§ 240.13d–3(a)) within sixty days, in-
cluding but not limited to any right to 
acquire: (A) Through the exercise of 
any option, warrant or right; (B) 
through the conversion of a security; 
(C) pursuant to the power to revoke a 
trust, discretionary account, or similar 
arrangement; or (D) pursuant to the 
automatic termination of a trust, dis-
cretionary account or similar arrange-
ment; provided, however, any person 
who acquires a security or power speci-
fied in paragraphs (d)(1)(i)(A), (B) or 
(C), of this section, with the purpose or 
effect of changing or influencing the 
control of the issuer, or in connection 
with or as a participant in any trans-
action having such purpose or effect, 
immediately upon such acquisition 
shall be deemed to be the beneficial 
owner of the securities which may be 
acquired through the exercise or con-
version of such security or power. Any 
securities not outstanding which are 
subject to such options, warrants, 
rights or conversion privileges shall be 
deemed to be outstanding for the pur-
pose of computing the percentage of 
outstanding securities of the class 
owned by such person but shall not be 
deemed to be outstanding for the pur-
pose of computing the percentage of 
the class by any other person. 

(ii) Paragraph (d)(1)(i) of this section 
remains applicable for the purpose of 
determining the obligation to file with 
respect to the underlying security even 
though the option, warrant, right or 
convertible security is of a class of eq-
uity security, as defined in § 240.13d– 
1(i), and may therefore give rise to a 
separate obligation to file. 

(2) A member of a national securities 
exchange shall not be deemed to be a 
beneficial owner of securities held di-
rectly or indirectly by it on behalf of 
another person solely because such 
member is the record holder of such se-
curities and, pursuant to the rules of 
such exchange, may direct the vote of 
such securities, without instruction, on 
other than contested matters or mat-
ters that may affect substantially the 

rights or privileges of the holders of 
the securities to be voted, but is other-
wise precluded by the rules of such ex-
change from voting without instruc-
tion. 

(3) A person who in the ordinary 
course of his business is a pledgee of se-
curities under a written pledge agree-
ment shall not be deemed to be the 
beneficial owner of such pledged securi-
ties until the pledgeĕ1 has taken all 
formal steps necessary which are re-
quired to declare a default and deter-
mines that the power to vote or to di-
rect the vote or to dispose or to direct 
the disposition of such pledged securi-
ties will be exercised, provided, that: 

(i) The pledgeĕ1 agreement is bona 
fide and was not entered into with the 
purpose nor with the effect of changing 
or influencing the control of the issuer, 
nor in connection with any transaction 
having such purpose or effect, includ-
ing any transaction subject to Rule 
13d–3(b); 

(ii) The pledgee is a person specified 
in Rule 13d–1(b)(ii), including persons 
meeting the conditions set forth in 
paragraph (G) thereof; and 

(iii) The pledgee agreement, prior to 
default, does not grant to the pledgee; 

(A) The power to vote or to direct the 
vote of the pledged securities; or 

(B) The power to dispose or direct the 
disposition of the pledged securities, 
other than the grant of such power(s) 
pursuant to a pledge agreement under 
which credit is extended subject to reg-
ulation T (12 CFR 220.1 to 220.8) and in 
which the pledgee is a broker or dealer 
registered under section 15 of the act. 

(4) A person engaged in business as 
an underwriter of securities who ac-
quires securities through his participa-
tion in good faith in a firm commit-
ment underwriting registered under 
the Securities Act of 1933 shall not be 
deemed to be the beneficial owner of 
such securities until the expiration of 
forty days after the date of such acqui-
sition. 

(Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6), 
14(d)(1), 23; 48 Stat. 882, 894, 895, 901; sec. 
203(a), 49 Stat. 704, sec. 8, 49 Stat. 1379; sec. 
10, 78 Stat. 88a; secs. 2, 3, 82 Stat. 454, 455; 
secs. 1, 2, 3–5, 84 Stat. 1497; secs. 3, 18, 89 Stat. 
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97, 155 (15 U.S.C. 78c(b), 78m(d)(1), 89m(d)(2), 
78m(d)(5), 78m(d)(6), 78n(d)(1), 78w) 
[43 FR 18495, Apr. 28, 1978, as amended at 43 
FR 29768, July 11, 1978; 63 FR 2867, Jan. 16, 
1998] 

§ 240.13d–4 Disclaimer of beneficial 
ownership. 

Any person may expressly declare in 
any statement filed that the filing of 
such statement shall not be construed 
as an admission that such person is, for 
the purposes of sections 13(d) or 13(g) of 
the Act, the beneficial owner of any se-
curities covered by the statement. 

(Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6), 
14(d)(1), 23; 48 Stat. 882, 894, 895, 901; sec. 
203(a), 49 Stat. 704, sec. 8, 49 Stat. 1379; sec. 
10, 78 Stat. 88a; secs. 2, 3, 82 Stat. 454, 455; 
secs. 1, 2, 3–5, 84 Stat. 1497; secs. 3, 18, 89 Stat. 
97, 155 (15 U.S.C. 78c(b), 78m(d)(1), 89m(d)(2), 
78m(d)(5), 78m(d)(6), 78n(d)(1), 78w) 

§ 240.13d–5 Acquisition of securities. 

(a) A person who becomes a bene-
ficial owner of securities shall be 
deemed to have acquired such securi-
ties for purposes of section 13(d)(1) of 
the Act, whether such acquisition was 
through purchase or otherwise. How-
ever, executors or administrators of a 
decedent’s estate generally will be pre-
sumed not to have acquired beneficial 
ownership of the securities in the dece-
dent’s estate until such time as such 
executors or administrators are quali-
fied under local law to perform their 
duties. 

(b)(1) When two or more persons 
agree to act together for the purpose of 
acquiring, holding, voting or disposing 
of equity securities of an issuer, the 
group formed thereby shall be deemed 
to have acquired beneficial ownership, 
for purposes of sections 13(d) and (g) of 
the Act, as of the date of such agree-
ment, of all equity securities of that 
issuer beneficially owned by any such 
persons. 

(2) Notwithstanding the previous 
paragraph, a group shall be deemed not 
to have acquired any equity securities 
beneficially owned by the other mem-
bers of the group solely by virtue of 
their concerted actions relating to the 
purchase of equity securities directly 
from an issuer in a transaction not in-
volving a public offering: Provided, 
That: 

(i) All the members of the group are 
persons specified in Rule 13d–1(b)(1)(ii); 

(ii) The purchase is in the ordinary 
course of each member’s business and 
not with the purpose nor with the ef-
fect of changing or influencing control 
of the issuer, nor in connection with or 
as a participant in any transaction 
having such purpose or effect, includ-
ing any transaction subject to Rule 
13d–3(b); 

(iii) There is no agreement among, or 
between any members of the group to 
act together with respect to the issuer 
or its securities except for the purpose 
of facilitating the specific purchase in-
volved; and 

(iv) The only actions among or be-
tween any members of the group with 
respect to the issuer or its securities 
subsequent to the closing date of the 
non-public offering are those which are 
necessary to conclude ministerial mat-
ters directly related to the completion 
of the offer or sale of the securities. 

(Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6), 
14(d)(1), 23; 48 Stat. 882, 894, 895, 901; sec. 
203(a), 49 Stat. 704, sec. 8, 49 Stat. 1379; sec. 
10, 78 Stat. 88a; secs. 2, 3, 82 Stat. 454, 455; 
secs. 1, 2, 3–5, 84 Stat. 1497; secs. 3, 18, 89 Stat. 
97, 155 (15 U.S.C. 78c(b), 78m(d)(1), 89m(d)(2), 
78m(d)(5), 78m(d)(6), 78n(d)(1), 78w)) 

§ 240.13d–6 Exemption of certain ac-
quisitions. 

The acquisition of securities of an 
issuer by a person who, prior to such 
acquisition, was a beneficial owner of 
more than five percent of the out-
standing securities of the same class as 
those acquired shall be exempt from 
section 13(d) of the Act: Provided, That: 

(a) The acquisition is made pursuant 
to preemptive subscription rights in an 
offering made to all holders of securi-
ties of the class to which the preemp-
tive subscription rights pertain; 

(b) Such person does not acquire ad-
ditional securities except through the 
exercise of his pro rata share of the 
preemptive subscription rights; and 

(c) The acquisition is duly reported, 
if required, pursuant to section 16(a) of 
the Act and the rules and regulations 
thereunder. 

(Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6), 
14(d)(1), 23; 48 Stat. 882, 894, 895, 901; sec. 
203(a), 49 Stat. 704, sec. 8, 49 Stat. 1379; sec. 
10, 78 Stat. 88a; secs. 2, 3, 82 Stat. 454, 455; 
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secs. 1, 2, 3–5, 84 Stat. 1497; secs. 3, 18, 89 Stat. 
97, 155 (15 U.S.C. 78c(b), 78m(d)(1), 89m(d)(2), 
78m(d)(5), 78m(d)(6), 78n(d)(1), 78w)) 

§ 240.13d–7 Dissemination. 
One copy of the Schedule filed pursu-

ant to §§ 240.13d–1 and 240.13d–2 shall be 
sent to the issuer of the security at its 
principal executive office by registered 
or certified mail. A copy of Schedules 
filed pursuant to §§ 240.13d–1(a) and 
240.13d–2(a) shall also be sent to each 
national securities exchange where the 
security is traded. 
[63 FR 2867, Jan. 16, 1998] 

§ 240.13d–101 Schedule 13D—Informa-
tion to be included in statements 
filed pursuant to § 240.13d–1(a) and 
amendments thereto filed pursuant 
to § 240.13d–2(a). 

Securities and Exchange Commission, Wash-
ington, D.C. 20549 

Schedule 13D 
Under the Securities Exchange Act of 1934 
(Amendment No. ——)* 

lllllllllllllllllllllll

(Name of Issuer) 
lllllllllllllllllllllll

(Title of Class of Securities) 
lllllllllllllllllllllll

(CUSIP Number) 

lllllllllllllllllllllll

(Name, Address and Telephone Number of 
Person Authorized to Receive Notices 
and Communications) 

lllllllllllllllllllllll

(Date of Event Which Requires Filing of This 
Statement) 

If the filing person has previously filed a 
statement on Schedule 13G to report the ac-
quisition that is the subject of this Schedule 
13D, and is filing this schedule because of 
§§ 240.13d–1(e), 240.13d–1(f) or 240.13d–1(g), 
check the following box. b 

NOTE: Schedules filed in paper format shall 
include a signed original and five copies of 
the schedule, including all exhibits. See Rule 
13d–7 for other parties to whom copies are to 
be sent. 

*The remainder of this cover page shall be 
filled out for a reporting person’s initial fil-
ing on this form with respect to the subject 
class of securities, and for any subsequent 
amendment containing information which 
would alter disclosures provided in a prior 
cover page. 

The information required on the remainder 
of this cover page shall not be deemed to be 
‘‘filed’’ for the purpose of section 18 of the 
Securities Exchange Act of 1934 (‘‘Act’’) or 
otherwise subject to the liabilities of that 
section of the Act but shall be subject to all 
other provisions of the Act (however, see the 
Notes). 

CUSIP No. ————— 

(1) Names of reporting persons..
Identification Nos. of above persons (entities only)..

(2) Check the appropriate box if a member of a group (a) 

(see instructions) (b) 

(3) SEC use only.

(4) Source of funds (see instructions).

(5) Check if disclosure of legal proceedings is required pursu-
ant to Items 2(d) or 2(e).

(6) Citizenship or place of organization.

Number of shares beneficially owned by each reporting person 
with: 

(7) Sole voting power.

(8) Shared voting power.

(9) Sole dispositive power.

(10) Shared dispositive power.

(11) Aggregate amount beneficially owned by each reporting 
person.

(12) Check if the aggregate amount in Row (11) excludes cer-
tain shares (see instructions).
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(13) Percent of class represented by amount in Row (11).

(14) Type of reporting person (see instructions).

Page—of—Pages 

Instructions for Cover Page 
(1) Names and I.R.S. Identifiaction Numbers 

of Reporting Persons— Furnish the full legal 
name of each person for whom the report is 
filed—i.e., each person required to sign the 
schedule itself—including each member of a 
group. Do not include the name of a person 
required to be identified in the report but 
who is not a reporting person. Reporting per-
sons that are entities are also requested to 
furnish their I.R.S. identification numbers, 
although disclosure of such numbers is vol-
untary, not mandatory (see ‘‘SPECIAL IN-
STRUCTIONS FOR COMPLYING WITH 
SCHEDULE 13–D’’ below). 

(2) If any of the shares beneficially owned 
by a reporting person are held as a member 
of the group and the membership is expressly 
affirmed, please check row 2(a). If the report-
ing person disclaims membership in a group 
or describes a relationship with other person 
but does not affirm the existence of a group, 
please check row 2(b) (unless it is a joint fil-
ing pursuant to Rule 13d–1(k)(1) in which 
case it may not be necessary to check row 
2(b)). 

(3) The 3rd row is for SEC internal use; 
please leave blank. 

(4) Classify the source of funds or other 
consideration used or to be used in making 
the purchases as required to be disclosed pur-
suant to Item 3 of Schedule 13D and insert 
the appropriate symbol (or symbols if more 
than one is necessary) in row (4): 

Category of Source Symbol 

Subject Company (Company whose securities are 
being acquired).

SC 

Bank ........................................................................ BK 
Affiliate (of reporting person) .................................. AF 
Working Capital (of reporting person) ..................... WC 
Personal Funds (of reporting person) ..................... PF 
Other ....................................................................... OO 

(5) If disclosure of legal proceedings or ac-
tions is required pursuant to either Items 
2(d) or 2(e) of Schedule 13D, row 5 should be 
checked. 

(6) Citizenship or Place of Organization—Fur-
nish citizenship if the named reporting per-
son is a natural person. Otherwise, Furnish 
place of organization. (See Item 2 of Sched-
ule 13D). 

(7)–(11) [Reserved] 
(13) Aggregate Amount Beneficially Owned by 

Each Reporting Person, Etc.—Rows (7) through 
(11), inclusive, and (13) are to be completed 
in accordance with the provisions of Item 5 
of Schedule 13D. All percentages are to be 

rounded off to nearest tenth (one place after 
decimal point). 

(12) Check if the aggregate amount re-
ported as beneficially owned in row (11) does 
not include shares which the reporting per-
son discloses in the report but as to which 
beneficial ownership is disclaimed pursuant 
to Rule 13d–4 [17 CFR 240.13d–4] under the Se-
curities Exchange Act of 1934. 

(14) Type of Reporting Person—Please clas-
sify each ‘‘reporting person’’ according to 
the following breakdown and place the ap-
propriate symbol (or symbols, i.e., if more 
than one is applicable, insert all applicable 
symbols) on the form: 

Category Symbol 

Broker Dealer ...................................................... BD 
Bank ..................................................................... BK 
Insurance Company ............................................ IC 
Investment Company ........................................... IV 
Investment Adviser .............................................. IA 
Employee Benefit Plan or Endowment Fund ...... EP 
Parent Holding Company/Control Person ........... HC 
Savings Association ............................................ SA 
Church Plan ......................................................... CP 
Corporation .......................................................... CO 
Partnership .......................................................... PN 
Individual .............................................................. IN 
Other .................................................................... OO 

NOTES: Attach as many copies of the sec-
ond part of the cover page as are needed, one 
reporting person per page. 

Filing persons may, in order to avoid un-
necessary duplication, answer items on the 
schedules (Schedule 13D, 13G, or 14D–1) by 
appropriate cross references to an item or 
items on the cover page(s). This approach 
may only be used where the cover page item 
or items provide all the disclosure required 
by the schedule item. Moreover, such a use 
of a cover page item will result in the item 
becoming a part of the schedule and accord-
ingly being considered as ‘‘filed’’ for pur-
poses of section 18 of the Securities Ex-
change Act or otherwise subject to the liabil-
ities of that section of the Act. 

Reporting persons may comply with their 
cover page filing requirements by filing ei-
ther completed copies of the blank forms 
available from the Commission, printed or 
typed facsimiles, or computer printed fac-
similes, provided the documents filed have 
identical formats to the forms prescribed in 
the Commission’s regulations and meet ex-
isting Securities Exchange Act rules as to 
such matters as clarity and size (Securities 
Exchange Act Rule 12b–12). 
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SPECIAL INSTRUCTIONS FOR COMPLYING 
WITH SCHEDULE 13D 

Under sections 13(d) and 23 of the Securi-
ties Exchange Act of 1934 and the rules and 
regulations thereunder, the Commission is 
authorized to solicit the information re-
quired to be supplied by this schedule by cer-
tain security holders of certain issuers. 

Disclosure of the information specified in 
this schedule is mandatory, except for I.R.S. 
identification numbers, disclosure of which 
is voluntary. The information will be used 
for the primary purpose of determining and 
disclosing the holdings of certain beneficial 
owners of certain equity securities. This 
statement will be made a matter of public 
record. Therefore, any information given 
will be available for inspection by any mem-
ber of the public. 

Because of the public nature of the infor-
mation, the Commission can utilize it for a 
variety of purposes, including referral to 
other governmental authorities or securities 
self-regulatory organizations for investiga-
tory purposes or in connection with litiga-
tion involving the Federal securities laws or 
other civil, criminal or regulatory statutes 
or provisions. I.R.S. identification numbers, 
if furnished, will assist the Commission in 
identifying security holders and, therefore, 
in promptly processing statements of bene-
ficial ownership of securities. 

Failure to disclose the information re-
quested by this schedule, except for I.R.S. 
identification numbers, may result in civil 
or criminal action against the persons in-
volved for violation of the Federal securities 
laws and rules promulgated thereunder. 

Instructions. A. The item numbers and cap-
tions of the items shall be included but the 
text of the items is to be omitted. The an-
swers to the items shall be so prepared as to 
indicate clearly the coverage of the items 
without referring to the text of the items. 
Answer every item. If an item is inapplicable 
or the answer is in the negative, so state. 

B. Information contained in exhibits to the 
statement may be incorporated by reference 
in answer or partial answer to any item or 
sub-item of the statement unless it would 
render such answer misleading, incomplete, 
unclear or confusing. Material incorporated 
by reference shall be clearly identified in the 
reference by page, paragraph, caption or oth-
erwise. An express statement that the speci-
fied matter is incorporated by reference 
shall be made at the particular place in the 
statement where the information is required. 
A copy of any information or a copy of the 
pertinent pages of a document containing 
such information which is incorporated by 
reference shall be submitted with this state-
ment as an exhibit and shall be deemed to be 
filed with the Commission for all purposes of 
the Act. 

C. If the statement is filed by a general or 
limited partnership, syndicate, or other 
group, the information called for by Items 2– 
6, inclusive, shall be given with respect to (i) 
each partner of such general partnership; (ii) 
each partner who is denominated as a gen-
eral partner or who functions as a general 
partner of such limited partnership; (iii) 
each member of such syndicate or group; and 
(iv) each person controlling such partner or 
member. If the statement is filed by a cor-
poration or if a person referred to in (i), (ii), 
(iii) or (iv) of this Instruction is a corpora-
tion, the information called for by the above 
mentioned items shall be given with respect 
to (a) each executive officer and director of 
such corporation; (b) each person controlling 
such corporation; and (c) each executive offi-
cer and director of any corporation or other 
person ultimately in control of such corpora-
tion. 

Item 1. Security and Issuer. State the title of 
the class of equity securities to which this 
statement relates and the name and address 
of the principal executive offices of the 
issuer of such securities. 

Item 2. Identity and Background. If the per-
son filing this statement or any person enu-
merated in Instruction C of this statement is 
a corporation, general partnership, limited 
partnership, syndicate or other group of per-
sons, state its name, the state or other place 
of its organization, its principal business, 
the address of its principal office and the in-
formation required by (d) and (e) of this 
Item. If the person filing this statement or 
any person enumerated in Instruction C is a 
natural person, provide the information 
specified in (a) through (f) of this Item with 
respect to such person(s). 

(a) Name; 
(b) Residence or business address; 
(c) Present principal occupation or em-

ployment and the name, principal business 
and address of any corporation or other orga-
nization in which such employment is con-
ducted; 

(d) Whether or not, during the last five 
years, such person has been convicted in a 
criminal proceeding (excluding traffic viola-
tions or similar misdemeanors) and, if so, 
give the dates, nature of conviction, name 
and location of court, any penalty imposed, 
or other disposition of the case; 

(e) Whether or not, during the last five 
years, such person was a party to a civil pro-
ceeding of a judicial or administrative body 
of competent jurisdiction and as a result of 
such proceeding was or is subject to a judg-
ment, decree or final order enjoining future 
violations of, or prohibiting or mandating 
activities subject to, federal or state securi-
ties laws or finding any violation with re-
spect to such laws; and, if so, identify and 
describe such proceedings and summarize the 
terms of such judgment, decree or final 
order; and 
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(f) Citizenship. 
Item 3. Source and Amount of Funds or Other 

Consideration. State the source and the 
amount of funds or other consideration used 
or to be used in making the purchases, and if 
any part of the purchase price is or will be 
represented by funds or other consideration 
borrowed or otherwise obtained for the pur-
pose of acquiring, holding, trading or voting 
the securities, a description of the trans-
action and the names of the parties thereto. 
Where material, such information should 
also be provided with respect to prior acqui-
sitions not previously reported pursuant to 
this regulation. If the source of all or any 
part of the funds is a loan made in the ordi-
nary course of business by a bank, as defined 
in section 3(a)(6) of the Act, the name of the 
bank shall not be made available to the pub-
lic if the person at the time of filing the 
statement so requests in writing and files 
such request, naming such bank, with the 
Secretary of the Commission. If the securi-
ties were acquired other than by purchase, 
describe the method of acquisition. 

Item 4. Purpose of Transaction. State the 
purpose or purposes of the acquisition of se-
curities of the issuer. Describe any plans or 
proposals which the reporting persons may 
have which relate to or would result in: 

(a) The acquisition by any person of addi-
tional securities of the issuer, or the disposi-
tion of securities of the issuer; 

(b) An extraordinary corporate trans-
action, such as a merger, reorganization or 
liquidation, involving the issuer or any of its 
subsidiaries; 

(c) A sale or transfer of a material amount 
of assets of the issuer or any of its subsidi-
aries; 

(d) Any change in the present board of di-
rectors or management of the issuer, includ-
ing any plans or proposals to change the 
number or term of directors or to fill any ex-
isting vacancies on the board; 

(e) Any material change in the present cap-
italization or dividend policy of the issuer; 

(f) Any other material change in the 
issuer’s business or corporate structure, in-
cluding but not limited to, if the issuer is a 
registered closed-end investment company, 
any plans or proposals to make any changes 
in its investment policy for which a vote is 
required by section 13 of the Investment 
Company Act of 1940; 

(g) Changes in the issuer’s charter, bylaws 
or instruments corresponding thereto or 
other actions which may impede the acquisi-
tion of control of the issuer by any person; 

(h) Causing a class of securities of the 
issuer to be delisted from a national securi-
ties exchange or to cease to be authorized to 
be quoted in an inter-dealer quotation sys-
tem of a registered national securities asso-
ciation; 

(i) A class of equity securities of the issuer 
becoming eligible for termination of reg-

istration pursuant to section 12(g)(4) of the 
Act; or 

(j) Any action similar to any of those enu-
merated above. 

Item 5. Interest in Securities of the Issuer. (a) 
State the aggregate number and percentage 
of the class of securities identified pursuant 
to Item 1 (which may be based on the num-
ber of securities outstanding as contained in 
the most recently available filing with the 
Commission by the issuer unless the filing 
person has reason to believe such informa-
tion is not current) beneficially owned (iden-
tifying those shares which there is a right to 
acquire) by each person named in Item 2. The 
above mentioned information should also be 
furnished with respect to persons who, to-
gether with any of the persons named in 
Item 2, comprise a group within the meaning 
of section 13(d)(3) of the Act; 

(b) For each person named in response to 
paragraph (a), indicate the number of shares 
as to which there is sole power to vote or to 
direct the vote, sole power to dispose or to 
direct the disposition, or shared power to 
dispose or to direct the disposition. Provide 
the applicable information required by Item 
2 with respect to each person with whom the 
power to vote or to direct the vote or to dis-
pose or direct the disposition is shared; 

(c) Describe any transactions in the class 
of securities reported on that were effected 
during the past sixty days or since the most 
recent filing of Schedule 13D (§ 240.13d–101), 
whichever is less, by the persons named in 
response to paragraph (a). 

Instruction. The description of a trans-
action required by Item 5(c) shall include, 
but not necessarily be limited to: (1) The 
identity of the person covered by Item 5(c) 
who effected the transaction; (2) the date of 
transaction; (3) the amount of securities in-
volved; (4) the price per share or unit; and (5) 
where and how the transaction was effected. 

(d) If any other person is known to have 
the right to receive or the power to direct 
the receipt of dividends from, or the proceeds 
from the sale of, such securities, a statement 
to that effect should be included in response 
to this item and, if such interest relates to 
more than five percent of the class, such per-
son should be identified. A listing of the 
shareholders of an investment company reg-
istered under the Investment Company Act 
of 1940 or the beneficiaries of an employee 
benefit plan, pension fund or endowment 
fund is not required. 

(e) If applicable, state the date on which 
the reporting person ceased to be the bene-
ficial owner of more than five percent of the 
class of securities. 

Instruction. For computations regarding se-
curities which represent a right to acquire 
an underlying security, see Rule 13d–3(d)(1) 
and the note thereto. 

Item 6. Contracts, Arrangements, Under-
standings or Relationships With Respect to Se-
curities 
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of the Issuer. Describe any contracts, ar-
rangements, understandings or relationships 
(legal or otherwise) among the persons 
named in Item 2 and between such persons 
and any person with respect to any securi-
ties of the issuer, including but not limited 
to transfer or voting of any of the securities, 
finder’s fees, joint ventures, loan or option 
arrangements, puts or calls, guarantees of 
profits, division of profits or loss, or the giv-
ing or withholding of proxies, naming the 
persons with whom such contracts, arrange-
ments, understandings or relationships have 
been entered into. Include such information 
for any of the securities that are pledged or 
otherwise subject to a contingency the oc-
currence of which would give another person 
voting power or investment power over such 
securities except that disclosure of standard 
default and similar provisions contained in 
loan agreements need not be included. 

Item 7. Material to be Filed as Exhibits. The 
following shall be filed as exhibits: Copies of 
written agreements relating to the filing of 
joint acquisition statements as required by 
Rule 13d–1(k) and copies of all written agree-
ments, contracts, arrangements, under-
standing, plans or proposals relating to: (1) 
The borrowing of funds to finance the acqui-
sition as disclosed in Item 3; (2) the acquisi-
tion of issuer control, liquidation, sale of as-
sets, merger, or change in business or cor-
porate structure, or any other matter as dis-
closed in Item 4; and (3) the transfer or vot-
ing of the securities, finder’s fees, joint ven-
tures, options, puts, calls, guarantees of 
loans, guarantees against loss or of profit, or 
the giving or withholding of any proxy as 
disclosed in Item 6. 

Signature. After reasonable inquiry and to 
the best of my knowledge and belief, I certify 
that the information set forth in this state-
ment is true, complete and correct. 
Date llllllllllllllllllll

Signature llllllllllllllllll

Name/Title lllllllllllllllll

The original statement shall be signed by 
each person on whose behalf the statement is 
filed or his authorized representative. If the 
statement is signed on behalf of a person by 
his authorized representative (other than an 
executive officer or general partner of the 
filing person), evidence of the representa-
tive’s authority to sign on behalf of such per-
son shall be filed with the statement: Pro-
vided, however, That a power of attorney for 
this purpose which is already on file with the 
Commission may be incorporated by ref-
erence. The name and any title of each per-

son who signs the statement shall be typed 
or printed beneath his signature. 

ATTENTION—Intentional misstatements or 
omissions of fact constitute Federal criminal 
violations (See 18 U.S.C. 1001). 

(Secs. 13(d), 13(g), 14(d), 23, 48 Stat. 894, 895, 
901; sec. 8, 49 Stat. 1379; sec. 203(a), 49 Stat. 
704; sec. 10, 78 Stat. 88a; secs. 2, 3, 82 Stat. 454, 
455; secs. 1, 2, 3–5, 84 Stat. 1497; sec. 18, 89 
Stat. 155; secs. 202, 203, 91 Stat. 1494, 1498, 
1499; 15 U.S.C. 78m(d), 78m(g), 78n(d), 78w) 
[44 FR 2145, Jan. 9, 1979; 44 FR 11751, Mar. 2, 
1979; 44 FR 70340, Dec. 6, 1979; 47 FR 11466, 
Mar. 16, 1982; 61 FR 49959, Sept. 24, 1996; 62 FR 
35340, July 1, 1997; 63 FR 2867, Jan. 16, 1998; 63 
FR 15287, Mar. 31, 1998] 

§ 240.13d–102 Schedule 13G—Informa-
tion to be included in statements 
filed pursuant to § 240.13d–1(b), (c), 
and (d) and amendments thereto 
filed pursuant to § 240.13d–2. 

Securities and Exchange Commission, Wash-
ington, D.C. 20549 

Schedule 13G 

Under the Securities Exchange Act of 1934 

(Amendment No. ——)* 
lllllllllllllllllllllll

(Name of Issuer) 
lllllllllllllllllllllll

(Title of Class of Securities) 
lllllllllllllllllllllll

(CUSIP Number) 
lllllllllllllllllllllll

(Date of Event Which Requires Filing of this 
Statement) 

Check the appropriate box to designate the 
rule pursuant to which this Schedule is filed: 

[ ] Rule 13d–1(b) 
[ ] Rule 13d–1(c) 
[ ] Rule 13d–1(d) 

*The remainder of this cover page shall be 
filled out for a reporting person’s initial fil-
ing on this form with respect to the subject 
class of securities, and for any subsequent 
amendment containing information which 
would alter the disclosures provided in a 
prior cover page. 

The information required in the remainder 
of this cover page shall not be deemed to be 
‘‘filed’’ for the purpose of Section 18 of the 
Securities Exchange Act of 1934 (‘‘Act’’) or 
otherwise subject to the liabilities of that 
section of the Act but shall be subject to all 
other provisions of the Act (however, see the 
Notes). 

CUSIP No. ————— 

(1) Names of reporting persons..
I.R.S. Identification Nos. of above persons (entities only)..
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(2) Check the appropriate box if a member of a group (a) 

(see instructions) (b) 

(3) SEC use only.

(4) Citizenship or place of organization.

Number of shares beneficially owned by each reporting person 
with: 

(5) Sole voting power.

(6) Shared voting power.

(7) Sole dispositive power.

(8) Shared dispositive power.

(9) Aggregate amount beneficially owned by each reporting 
person.

(10) Check if the aggregate amount in Row (9) excludes cer-
tain shares (see instructions).

(11) Percent of class represented by amount in Row (9).

(12) Type of reporting person (see instructions).

Page—of—Pages 

Instructions for Cover Page 
(1) Names and I.R.S. Identification Numbers 

of Reporting Persons— Furnish the full legal 
name of each person for whom the report is 
filed—i.e., each person required to sign the 
schedule itself—including each member of a 
group. Do not include the name of a person 
required to be identified in the report but 
who is not a reporting person. Reporting per-
sons that are entities are also requested to 
furnish their I.R.S. identification numbers, 
although disclosure of such numbers is vol-
untary, not mandatory (see ‘‘SPECIAL IN-
STRUCTIONS FOR COMPLYING WITH 
SCHEDULE 13G’’, below). 

(2) If any of the shares beneficially owned 
by a reporting person are held as a member 
of a group and that membership is expressly 
affirmed, please check row 2(a). If the report-
ing person disclaims membership in a group 
or describes a relationship with other person 
but does not affirm the existence of a group, 
please check row 2(b) [unless it is a joint fil-
ing pursuant to Rule 13d–1(k)(1) in which 
case it may not be necessary to check row 
2(b)]. 

(3) The third row is for SEC internal use; 
please leave blank. 

(4) Citizenship or Place of Organization—Fur-
nish citizenship if the named reporting per-
son is a natural person. Otherwise, furnish 
place of organization. 

(5)–(9), (11) Aggregated Amount Beneficially 
Owned By Each Reporting Person, etc.—Rows 
(5) through (9) inclusive, and (11) are to be 
completed in accordance with the provisions 
of Item 4 of Schedule 13G. All percentages 
are to be rounded off to the nearest tenth 
(one place after decimal point). 

(10) Check if the aggregate amount re-
ported as beneficially owned in row (9) does 
not include shares as to which beneficial 
ownership is disclaimed pursuant to Rule 
13d–4 [17 CFR 240.13d–4] under the Securities 
Exchange Act of 1934. 

(12) Type of Reporting Person—Please clas-
sify each ‘‘reporting person’’ according to 
the following breakdown (see Item 3 of 
Schedule 13G) and place the appropriate 
symbol on the form: 

Category Symbol 

Broker Dealer ...................................................... BD 
Bank ..................................................................... BK 
Insurance Company ............................................ IC 
Investment Company ........................................... IV 
Investment Adviser .............................................. IA 
Employee Benefit Plan or Endowment Fund ...... EP 
Parent Holding Company/Control Person ........... HC 
Savings Association ............................................ SA 
Church Plan ......................................................... CP 
Corporation .......................................................... CO 
Partnership .......................................................... PN 
Individual .............................................................. IN 
Other .................................................................... OO 

NOTES: Attach as many copies of the sec-
ond part of the cover page as are needed, one 
reporting person per page. 

Filing persons may, in order to avoid un-
necessary duplication, answer items on the 
schedules (Schedule 13D, 13G, or 14D–1) by 
appropriate cross references to an item or 
items on the cover page(s). This approach 
may only be used where the cover page item 
or items provide all the disclosure required 
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by the schedule item. Moreover, such a use 
of a cover page item will result in the item 
becoming a part of the schedule and accord-
ingly being considered as ‘‘filed’’ for pur-
poses of section 18 of the Securities Ex-
change Act or otherwise subject to the liabil-
ities of that section of the Act. 

Reporting persons may comply with their 
cover page filing requirements by filing ei-
ther completed copies of the blank forms 
available from the Commission, printed or 
typed facsimiles, or computer printed fac-
similes, provided the documents filed have 
identical formats to the forms prescribed in 
the Commission’s regulations and meet ex-
isting Securities Exchange Act rules as to 
such matters as clarity and size (Securities 
Exchange Act Rule 12b–12). 

SPECIAL INSTRUCTIONS FOR COMPLYING 
WITH SCHEDULE 13G 

Under Sections 13 (d), 13(g) and 23 of the 
Securities Exchange Act of 1934 and the rules 
and regulations thereunder, the Commission 
is authorized to solicit the information re-
quired to be supplied by this schedule by cer-
tain security holders of certain issuers. 

Disclosure of the information specified in 
this schedule is mandatory, except for I.R.S. 
identification numbers, disclosure of which 
is voluntary. The information will be used 
for the primary purpose of determining and 
disclosing the holdings of certain beneficial 
owners of certain equity securities. This 
statement will be made a matter of public 
record. Therefore, any information given 
will be available for inspection by any mem-
ber of the public. 

Because of the public nature of the infor-
mation, the Commission can use it for a va-
riety of purposes, including referral to other 
governmental authorities or securities self- 
regulatory organizations for investigatory 
purposes or in connection with litigation in-
volving the Federal securities laws or other 
civil, criminal or regulatory statutes or pro-
visions. I.R.S. identification numbers, if fur-
nished, will assist the Commission in identi-
fying security holders and, therefore, in 
promptly processing statements of beneficial 
ownership of securities. 

Failure to disclose the information re-
quested by this schedule, except for I.R.S. 
identification numbers, may result in civil 
or criminal action against the persons in-
volved for violation of the Federal securities 
laws and rules promulgated thereunder. 

Instructions. A. Statements filed pursuant 
to Rule 13d–1(b) containing the information 
required by this schedule shall be filed not 
later than February 14 following the cal-
endar year covered by the statement or with-
in the time specified in Rules 13d–1(b)(2) and 
13d–2(c). Statements filed pursuant to Rule 
13d–1(d) shall be filed within the time speci-
fied in Rules 13d–1(c), 13d–2(b) and 13d–2(d). 

Statements filed pursuant to Rule 13d–1(c) 
shall be filed not later than February 14 fol-
lowing the calendar year covered by the 
statement pursuant to Rules 13d–1(d) and 
13d–2(b). 

B. Information contained in a form which 
is required to be filed by rules under section 
13(f) (15 U.S.C. 78m(f)) for the same calendar 
year as that covered by a statement on this 
schedule may be incorporated by reference in 
response to any of the items of this schedule. 
If such information is incorporated by ref-
erence in this schedule, copies of the rel-
evant pages of such form shall be filed as an 
exhibit to this schedule. 

C. The item numbers and captions of the 
items shall be included but the text of the 
items is to be omitted. The answers to the 
items shall be so prepared as to indicate 
clearly the coverage of the items without re-
ferring to the text of the items. Answer 
every item. If an item is inapplicable or the 
answer is in the negative, so state. 

Item 1(a) Name of issuer:——————. 
Item 1(b) Address of issuer’s principal exec-

utive offices: ——————. 
2(a) Name of person filing: 
lllllllllllllllllllllll

2(b) Address or principal business office or, 
if none, residence: 

lllllllllllllllllllllll

2(c) Citizenship: 
lllllllllllllllllllllll

2(d) Title of class of securities: 
lllllllllllllllllllllll

2(e) CUSIP No.: 
lllllllllllllllllllllll

Item 3. If this statement is filed pursuant 
to §§ 240.13d–1(b) or 240.13d–2(b) or (c), check 
whether the person filing is a: 

(a) [ ] Broker or dealer registered under 
section 15 of the Act (15 U.S.C. 78o). 

(b) [ ] Bank as defined in section 3(a)(6) of 
the Act (15 U.S.C. 78c). 

(c) [ ] Insurance company as defined in sec-
tion 3(a)(19) of the Act (15 U.S.C. 78c). 

(d) [ ] Investment company registered 
under section 8 of the Investment Company 
Act of 1940 (15 U.S.C 80a–8). 

(e) [ ] An investment adviser in accordance 
with § 240.13d–1(b)(1)(ii)(E); 

(f) [ ] An employee benefit plan or endow-
ment fund in accordance with § 240.13d– 
1(b)(1)(ii)(F); 

(g) [ ] A parent holding company or control 
person in accordance with § 240.13d– 
1(b)(1)(ii)(G); 

(h) [ ] A savings associations as defined in 
Section 3(b) of the Federal Deposit Insurance 
Act (12 U.S.C. 1813); 

(i) [ ] A church plan that is excluded from 
the definition of an investment company 
under section 3(c)(14) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–3); 

(j) [ ] Group, in accordance with § 240.13d– 
1(b)(1)(ii)(J). 
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Item 4. Ownership 

Provide the following information regard-
ing the aggregate number and percentage of 
the class of securities of the issuer identified 
in Item 1. 

(a) Amount beneficially owned: lllll. 
(b) Percent of class: lllll. 
(c) Number of shares as to which the per-

son has: 
(i) Sole power to vote or to direct the vote 

lllll. 
(ii) Shared power to vote or to direct the 

vote lllll. 
(iii) Sole power to dispose or to direct the 

disposition of lllll. 
(iv) Shared power to dispose or to direct 

the disposition of lllll. 
Instruction. For computations regarding se-

curities which represent a right to acquire 
an underlying security see § 240.13d–3(d)(1). 

Item 5. Ownership of 5 Percent or Less of a 
Class. If this statement is being filed to re-
port the fact that as of the date hereof the 
reporting person has ceased to be the bene-
ficial owner of more than 5 percent of the 
class of securities, check the following [ ]. 

Instruction. Dissolution of a group requires 
a response to this item. 

Item 6. Ownership of More than 5 Percent 
on Behalf of Another Person. If any other 
person is known to have the right to receive 
or the power to direct the receipt of divi-
dends from, or the proceeds from the sale of, 
such securities, a statement to that effect 
should be included in response to this item 
and, if such interest relates to more than 5 
percent of the class, such person should be 
identified. A listing of the shareholders of an 
investment company registered under the In-
vestment Company Act of 1940 or the bene-
ficiaries of employee benefit plan, pension 
fund or endowment fund is not required. 

Item 7. Identification and Classification of 
the Subsidiary Which Acquired the Security 
Being Reported on by the Parent Holding 
Company or Control Person. If a parent hold-
ing company or control person has filed this 
schedule pursuant to Rule 13d–1(b)(1)(ii)(G), 
so indicate under Item 3(g) and attach an ex-
hibit stating the identity and the Item 3 
classification of the relevant subsidiary. If a 
parent holding company or control person 
has filed this schedule pursuant to Rule 13d– 
1(c) or Rule 13d–1(d), attach an exhibit stat-
ing the identification of the relevant sub-
sidiary. 

Item 8. Identification and Classification of 
Members of the Group 

If a group has filed this schedule pursuant 
to § 240.13d–1(b)(1)(ii)(J), so indicate under 
Item 3(j) and attach an exhibit stating the 
identity and Item 3 classification of each 
member of the group. If a group has filed this 
schedule pursuant to Rule 13d–1(c) or Rule 

13d–1(d), attach an exhibit stating the iden-
tity of each member of the group. 

Item 9. Notice of Dissolution of Group. No-
tice of dissolution of a group may be fur-
nished as an exhibit stating the date of the 
dissolution and that all further filings with 
respect to transactions in the security re-
ported on will be filed, if required, by mem-
bers of the group, in their individual capac-
ity. See Item 5. 

Item 10. Certifications 

(a) The following certification shall be in-
cluded if the statement is filed pursuant to 
§ 240.13d–1(b): 

By signing below I certify that, to the best 
of my knowledge and belief, the securities 
referred to above were acquired and are held 
in the ordinary course of business and were 
not acquired and are not held for the purpose 
of or with the effect of changing or influ-
encing the control of the issuer of the securi-
ties and were not acquired and are not held 
in connection with or as a participant in any 
transaction having that purpose or effect. 

(b) The following certification shall be in-
cluded if the statement is filed pursuant to 
§ 240.13d–1(c): 

By signing below I certify that, to the best 
of my knowledge and belief, the securities 
referred to above were not acquired and are 
not held for the purpose of or with the effect 
of changing or influencing the control of the 
issuer of the securities and were not acquired 
and are not held in connection with or as a 
participant in any transaction having that 
purpose or effect. 

Signature. After reasonable inquiry and to 
the best of my knowledge and belief, I certify 
that the information set forth in this state-
ment is true, complete and correct. 

Dated:————. 
———————. 

Signature. 
——————. 
Name/Title. 

The original statement shall be signed by 
each person on whose behalf the statement is 
filed or his authorized representative. If the 
statement is signed on behalf of a person by 
his authorized representative other than an 
executive officer or general partner of the 
filing person, evidence of the representa-
tive’s authority to sign on behalf of such per-
son shall be filed with the statement, Pro-
vided, however, That a power of attorney for 
this purpose which is already on file with the 
Commission may be incorporated by ref-
erence. The name and any title of each per-
son who signs the statement shall be typed 
or printed beneath his signature. 

NOTE: Schedules filed in paper format shall 
include a signed original and five copies of 
the schedule, including all exhibits. See Rule 
13d–7 for other parties for whom copies are to 
be sent. 
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ATTENTION: Intentional misstatements or 
omissions of fact constitute Federal criminal 
violations (see 18 U.S.C. 1001). 
(Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6), 
13(g)(1), 13(g)(2), 13(g)(5), 23, 48 Stat. 882, 894, 
901; sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 
1379; sec. 10, 78 Stat. 88a; sec. 2, 82 Stat. 454; 
secs. 1, 2, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 
97, 119, 155; secs. 202, 203, 91 Stat. 1494, 1498, 
1499; (15 U.S.C. 78c(b), 78m(d)(1), 78m(d)(2), 
78m(d)(5), 78m(d)(6), 78m(g)(1), 78m(g)(2), 
78m(g)(5), 78w)) 
[43 FR 18499, Apr. 28, 1978, as amended at 43 
FR 55756, Nov. 29, 1978; 44 FR 2148, Jan. 9, 
1979; 44 FR 11751, Mar. 2, 1979; 61 FR 49959, 
Sept. 24, 1996; 62 FR 35340, July 1, 1997; 63 FR 
2867, Jan. 16, 1998; 63 FR 15287, Mar. 31, 1998] 

§ 240.13e–1 Purchase of securities by 
issuer thereof. 

When a person other than the issuer 
makes a tender offer for, or request or 
invitation for tenders of, any class of 
equity securities of an issuer subject to 
section 13(e) of the Act, and such per-
son has filed a statement with the 
Commission pursuant to § 240.14d–1 and 
the issuer has received notice thereof, 
such issuer shall not thereafter, during 
the period such tender offer, request or 
invitation continues, purchase any eq-
uity securities of which it is the issuer 
unless it has complied with both of the 
following conditions: 

(a) The issuer has filed with the Com-
mission eight copies of a statement 
containing the information specified 
below with respect to the proposed pur-
chases: 

(1) The title and amount of securities 
to be purchased, the names of the per-
sons or classes of persons from whom, 
and the market in which, the securities 
are to be purchased, including the 
name of any exchange on which the 
purchase is to be made; 

(2) The purpose for which the pur-
chase is to be made and whether the se-
curities are to be retired, held in the 
treasury of the issuer or otherwise dis-
posed of, indicating such disposition; 
and 

(3) The source and amount of funds or 
other consideration used or to be used 
in making the purchases, and if any 
part of the purchase price or proposed 
purchase price is represented by funds 
or other consideration borrowed or oth-
erwise obtained for the purpose of ac-
quiring, holding, or trading the securi-
ties, a description of the transaction 

and the names of the parties thereto; 
and 

(b) The initial statement shall be ac-
companied by a fee payable to the 
Commission as required by § 240.0–11. 

(c) The issuer has at any time within 
the past 6 months sent or given to its 
equity security holders the substance 
of the information contained in the 
statement required by paragraph (a) of 
this section: Provided, however, That 
any issuer making such purchases 
which commenced prior to July 30, 1968 
shall, if such purchases continue after 
such date, comply with the provisions 
of this rule on or before August 12, 1968. 
[33 FR 14110, Sept. 18, 1968, as amended at 34 
FR 6101, Apr. 4, 1969; 51 FR 2476, Jan. 17, 1986] 

§ 240.13e–2 [Reserved] 

§ 240.13e–3 Going private transactions 
by certain issuers or their affiliates. 

(a) Definitions. Unless indicated oth-
erwise or the context otherwise re-
quires, all terms used in this section 
and in Schedule 13E–3 [§ 240.13e–100] 
shall have the same meaning as in the 
Act or elsewhere in the General Rules 
and Regulations thereunder. In addi-
tion, the following definitions apply: 

(1) An affiliate of an issuer is a person 
that directly or indirectly through one 
or more intermediaries controls, is 
controlled by, or is under common con-
trol with such issuer. For the purposes 
of this section only, a person who is 
not an affiliate of an issuer at the com-
mencement of such person’s tender 
offer for a class of equity securities of 
such issuer will not be deemed an affil-
iate of such issuer prior to the stated 
termination of such tender offer and 
any extensions thereof; 

(2) The term purchase means any ac-
quisition for value including, but not 
limited to, (i) any acquisition pursuant 
to the dissolution of an issuer subse-
quent to the sale or other disposition 
of substantially all the assets of such 
issuer to its affiliate, (ii) any acquisi-
tion pursuant to a merger, (iii) any ac-
quisition of fractional interests in con-
nection with a reverse stock split, and 
(iv) any acquisition subject to the con-
trol of an issuer or an affiliate of such 
issuer; 
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(3) A Rule 13e–3 transaction is any 
transaction or series of transactions 
involving one or more of the trans-
actions described in paragraph (a)(3)(i) 
of this section which has either a rea-
sonable likelihood or a purpose of pro-
ducing, either directly or indirectly, 
any of the effects described in para-
graph (a)(3)(ii) of this section; 

(i) The transactions referred to in 
paragraph (a)(3) of this section are: 

(A) A purchase of any equity security 
by the issuer of such security or by an 
affiliate of such issuer; 

(B) A tender offer for or request or 
invitation for tenders of any equity se-
curity made by the issuer of such class 
of securities or by an affiliate of such 
issuer; or 

(C) A solicitation subject to Regula-
tion 14A [§§ 240.14a–1 to 240.14b–1] of any 
proxy, consent or authorization of, or a 
distribution subject to Regulation 14C 
[§§ 240.14c–1 to 14c–101] of information 
statements to, any equity security 
holder by the issuer of the class of se-
curities or by an affiliate of such 
issuer, in connection with: a merger, 
consolidation, reclassification, recapi-
talization, reorganization or similar 
corporate transaction of an issuer or 
between an issuer (or its subsidiaries) 
and its affiliate; a sale of substantially 
all the assets of an issuer to its affil-
iate or group of affiliates; or a reverse 
stock split of any class of equity secu-
rities of the issuer involving the pur-
chase of fractional interests. 

(ii) The effects referred to in para-
graph (a)(3) of this section are: 

(A) Causing any class of equity secu-
rities of the issuer which is subject to 
section 12(g) or section 15(d) of the Act 
to be held of record by less than 300 
persons; or 

(B) Causing any class of equity secu-
rities of the issuer which is either list-
ed on a national securities exchange or 
authorized to be quoted in an inter- 
dealer quotation system of a registered 
national securities association to be 
neither listed on any national securi-
ties exchange nor authorized to be 
quoted on an inter-dealer quotation 
system of any registered national secu-
rities association. 

(4) An unaffiliated security holder is 
any security holder of an equity secu-
rity subject to a Rule 13e–3 transaction 

who is not an affiliate of the issuer of 
such security. 

(b) Application of section to an issuer 
(or an affiliate of such issuer) subject to 
section 12 of the Act. (1) It shall be a 
fraudulent, deceptive or manipulative 
act or practice, in connection with a 
Rule 13e–3 transaction, for an issuer 
which has a class of equity securities 
registered pursuant to section 12 of the 
Act or which is a closed-end invest-
ment company registered under the In-
vestment Company Act of 1940, or an 
affiliate of such issuer, directly or indi-
rectly 

(i) To employ any device, scheme or 
artifice to defraud any person; 

(ii) To make any untrue statement of 
a material fact or to omit to state a 
material fact necessary in order to 
make the statements made, in light of 
the circumstances under which they 
were made, not misleading; or 

(iii) To engage in any act, practice or 
course of business which operates or 
would operate as a fraud or deceit upon 
any person. 

(2) As a means reasonably designed to 
prevent fraudulent, deceptive or ma-
nipulative acts or practices in connec-
tion with any Rule 13e–3 transaction, it 
shall be unlawful for an issuer which 
has a class of equity securities reg-
istered pursuant to section 12 of the 
Act, or an affiliate of such issuer, to 
engage, directly or indirectly, in a Rule 
13e–3 transaction unless: 

(i) Such issuer or affiliate complies 
with the requirements of paragraphs 
(d), (e) and (f) of this section; and 

(ii) The Rule 13e–3 transaction is not 
in violation of paragraph (b)(1) of this 
section. 

(c) Application of section to an issuer 
(or an affiliate of such issuer) subject to 
section 15(d) of the Act. (1) It shall be 
unlawful as a fraudulent, deceptive or 
manipulative act or practice for an 
issuer which is required to file periodic 
reports pursuant to Section 15(d) of the 
Act, or an affiliate of such issuer, to 
engage, directly or indirectly, in a Rule 
13e–3 transaction unless such issuer or 
affiliate complies with the require-
ments of paragraphs (d), (e) and (f) of 
this section. 

(2) An issuer or affiliate which is sub-
ject to paragraph (c)(1) of this section 
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and which is soliciting proxies or dis-
tributing information statements in 
connection with a transaction de-
scribed in paragraph (a)(3)(i)(A) of this 
section may elect to use the timing 
procedures for conducting a solicita-
tion subject to Regulation 14A 
(§§ 240.14a–1 to 240.14b–1) or a distribu-
tion subject to Regulation 14C 
(§§ 240.14c–1 to 240.14c–101) in complying 
with paragraphs (d), (e) and (f) of this 
section, provided that if an election is 
made, such solicitation or distribution 
is conducted in accordance with the re-
quirements of the respective regula-
tions, including the filing of prelimi-
nary copies of soliciting materials or 
an information statement at the time 
specified in Regulation 14A or 14C, re-
spectively. 

(d) Material required to be filed. The 
issuer or affiliate engaging in a Rule 
13e–3 transaction shall, in accordance 
with the General Instructions to the 
Rule 13e–3 Transaction Statement on 
Schedule 13E–3 [§ 240.13e–100]: 

(1) File with the Commission eight 
copies of such schedule, including all 
exhibits thereto; 

(2) Report any material change in the 
information set forth in such schedule 
by promptly filing with the Commis-
sion eight copies of an amendment on 
such schedule; and 

(3) Report the results of the Rule 13e– 
3 transaction by filing with the Com-
mission promptly but no later than ten 
days (ten business days if Rule 13e–4 
[§ 240.13e–4] is applicable) after the ter-
mination of such transaction eight cop-
ies of a final amendment to such sched-
ule. 

(e) Disclosure of certain information. (1) 
The issuer or affiliate engaging in the 
Rule 13e–3 transaction, in addition to 
any other information required to be 
disclosed pursuant to any other appli-
cable rule or regulation under the fed-
eral securities laws, shall disclose to 
security holders of the class of equity 
securities which is the subject of the 
transaction, in the manner prescribed 
by paragraph (f) of this section, the in-
formation required by Items 1, 2, 3, 4, 5, 
6, 10, 11, 12, 13, 14, 15 and 16 of Schedule 
13e–3 [§ 240.13e–100], or a fair and ade-
quate summary thereof, and Items 7, 8 
and 9 and include in the document 
which contains such information the 

exhibit required by Item 17(e) of such 
Schedule. If the Rule 13e–3 transaction 
involves (i) a transaction subject to 
Regulation 14A [§§ 240.14a–1 to 240.14b–1] 
or 14C [§§ 240.14c–1 to 240.14c–101] of the 
Act, (ii) the registration of securities 
pursuant to the Securities Act of 1933 
and the General Rules and Regulations 
promulgated thereunder, or (iii) a ten-
der offer subject to Regulation 14D 
[§§ 240.14d–1 to 240.14d–101] or Rule 13e–4 
[§ 240.13e–4], such information shall be 
included in the proxy statement, the 
information statement, the registra-
tion statement or the tender offer for 
or request or invitation for tenders of 
securities published, sent or given to 
security holders, respectively. 

(2) If any material change occurs in 
the information previously disclosed to 
security holders of the class of equity 
securities which is the subject of the 
transaction, the issuer or affiliate shall 
promptly disclose such change to such 
security holders in the manner pre-
scribed by paragraph (f)(1)(iii) of this 
section. 

(3) Any document transmitted to 
such security holders which contains 
the information required by paragraph 
(e)(1) of this section shall: 

(i) Set forth prominently the infor-
mation required by Items 7, 8 and 9 of 
the Rule 13e–3 Transaction Statement 
on Schedule 13E–3 [§ 240.13e–100] in a 
Special Factors section to be included 
in the forepart of such document; and 

(ii) Set forth on the outside front 
cover page, in capital letters printed in 
bold face roman type at least as large 
as ten point modern type and at least 
two points leaded, the statement in 
paragraph (e)(3)(ii)(A) of this section, if 
the Rule 13e–3 transaction does not in-
volve a prospectus, or the statement in 
paragraph (e)(3)(ii)(B) of this section, if 
the Rule 13e–3 transaction involves a 
prospectus, and in the latter case such 
statement shall be used in lieu of that 
required by Item 501(c)(5) of Regulation 
S–K (§ 229.501 of this chapter). 

(A) THIS TRANSACTION HAS NOT 
BEEN APPROVED OR DISAPPROVED 
BY THE SECURITIES AND EX-
CHANGE COMMISSION NOR HAS THE 
COMMISSION PASSED UPON THE 
FAIRNESS OR MERITS OF SUCH 
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1 Average number of shares of common 
stock outstanding during each period 
was———(as adjusted to give effect to stock 
dividends or stock splits). 

TRANSACTION NOR UPON THE AC-
CURACY OF ADEQUACY OF THE IN-
FORMATION CONTAINED IN THIS 
DOCUMENT. ANY REPRESENTATION 
TO THE CONTRARY IS UNLAWFUL. 

(B) NEITHER THIS TRANSACTION 
NOR THESE SECURITIES HAVE 
BEEN APPROVED OR 
DISARPPROVED BY THE SECURI-
TIES AND EXCHANGE COMMISSION. 
THE COMMISSION HAS NOT PASSED 
UPON THE FAIRNESS OR MERITS OF 
THIS TRANSACTION NOR UPON THE 
ACCURACY OR ADEQUACY OF THE 
INFORMATION CONTAINED IN THIS 
PROSPECTUS. ANY REPRESENTA-
TION TO THE CONTRARY IS UNLAW-
FUL. 

Instructions to paragraph (e)(3). 1. Negative 
responses to any item of Schedule 13E–3 
[§ 240.13e–100] need not be included in the in-
formation disseminated to security holders 
unless otherwise indicated. 

2. Although the financial information nec-
essary to present a fair and adequate sum-
mary of Item 14 of Schedule 13E–3 [§ 240.13e– 
100] may vary depending on the facts and cir-
cumstances involved, the following histor-
ical and pro forma summary financial infor-
mation normally will be sufficient for pur-
poses of paragraph (e) of this section: 

(a) The following summary financial infor-
mation for (i) the two most recent fiscal 
years and (ii) the latest year-to-date interim 
period and corresponding interim period of 
the preceding year: 

Income Statement: 

Net sales and operating revenues and other 
revenues 

Income before extraordinary items 
Net Income 
Balance Sheet (at end of period); 
Working capital 
Total assets 
Total assets less deferred research and devel-

opment charges and excess of cost of assets 
acquired over book value. 

Shareholder’s equity 
Per Share:1 
Income per common share before extraor-

dinary items 
Extraordinary items 
Net income per common share (and common 

share equivalents, if applicable) 
Net income per share on a fully diluted basis 

(b) Ratio of earnings to fixed charges for 
the same periods required by 2(a) above; 

(c) Book value per share as of the most re-
cent fiscal year end and as of the date of the 
latest interim balance sheet; and 

(d) If material, pro forma data for the sum-
marized financial information described in 
2(a), (b), and (c) above, disclosing the effect 
of the transaction, should be provided for the 
most recent fiscal year and latest year-to- 
date interim period. 

If the information required by Item 14 
is summarized, appropriate instruc-
tions should be included stating how 
more complete financial information 
can be obtained. 

3. If the information delivered to se-
curity holders is distributed through 
an electronic medium and the legend 
required by paragraph (e)(3)(ii) is in-
cluded, issuers may satisfy the leg-
ibility requirement relating to type 
size and font by presenting the legend 
in any manner reasonably calculated 
to draw security holder attention to it. 

(f) Dissemination of disclosure. (1) If 
the Rule 13e–3 transaction involves a 
purchase as described in paragraph 
(a)(3)(i)(A) of this section or a vote, 
consent, authorization, or distribution 
of information statements as described 
in paragraph (a)(3)(i)(C) of this section, 
the issuer or affiliate engaging in the 
Rule 13e–3 transaction shall: 

(i) Provide the information required 
by paragraph (e) of this section: (A) In 
accordance with the provisions of any 
applicable Federal or State law, but in 
no event later than 20 days prior to: 
any such purchase; any such vote, con-
sent or authorization; or with respect 
to the distribution of information 
statements, the meeting date, or if cor-
porate action is to be taken by means 
of the written authorization or consent 
of security holders, the earliest date on 
which corporate action may be taken: 
Provided, however, That if the purchase 
subject to this section is pursuant to a 
tender offer excepted from Rule 13e-4 
by paragraph (g)(5) of Rule 13e-4, the 
information required by paragraph (e) 
of this section shall be disseminated in 
accordance with paragraph (e) of Rule 
13e-4 no later than 10 business days 
prior to any purchase pursuant to such 
tender offer, (B) to each person who is 
a record holder of a class of equity se-
curities subject to the Rule 13e–3 trans-
action as of a date not more than 20 
days prior to the date of dissemination 
of such information. 

(ii) If the issuer or affiliate knows 
that securities of the class of securities 
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subject to the Rule 13e–3 transaction 
are held of record by a broker, dealer, 
bank or voting trustee or their nomi-
nees, such issuer or affiliate shall (un-
less Rule 14a–13(a) [§ 240.14a–13(a)] or 
14c–7 [§ 240.14c–7] is applicable) furnish 
the number of copies of the informa-
tion required by paragraph (e) of this 
section that are requested by such per-
sons (pursuant to inquiries by or on be-
half of the issuer or affiliate), instruct 
such persons to forward such informa-
tion to the beneficial owners of such 
securities in a timely manner and un-
dertake to pay the reasonable expenses 
incurred by such persons in forwarding 
such information; and 

(iii) Promptly disseminate disclosure 
of material changes to the information 
required by paragraph (d) of this sec-
tion in a manner reasonably calculated 
to inform security holders. 

(2) If the Rule 13e–3 transaction is a 
tender offer or a request or invitation 
for tenders of equity securities which is 
subject to Regulation 14D [§§ 240.14d–1 
to 240.14d–101] or Rule 13e–4 [§ 240.13e–4], 
the tender offer containing the infor-
mation required by paragraph (e) of 
this section, and any material change 
with respect thereto, shall be pub-
lished, sent or given in accordance with 
Regulation 14D or Rule 13e–4, respec-
tively, to security holders of the class 
of securities being sought by the issuer 
or affiliate. 

(g) Exceptions. This section shall not 
apply to: 

(1) Any Rule 13e–3 transaction by or 
on behalf of a person which occurs 
within one year of the date of termi-
nation of a tender offer in which such 
person was the bidder and became an 
affiliate of the issuer as a result of 
such tender offer: Provided, That the 
consideration offered to unaffiliated se-
curity holders in such Rule 13e–3 trans-
action is at least equal to the highest 
consideration offered during such ten-
der offer and Provided further, That: 

(i) If such tender offer was made for 
any or all securities of a class of the 
issuer; 

(A) Such tender offer fully disclosed 
such person’s intention to engage in a 
Rule 13e–3 transaction, the form and ef-
fect of such transaction and, to the ex-
tent known, the proposed terms there-
of; and 

(B) Such Rule 13e–3 transaction is 
substantially similar to that described 
in such tender offer; or 

(ii) If such tender offer was made for 
less than all the securities of a class of 
the issuer: 

(A) Such tender offer fully disclosed 
a plan of merger, a plan of liquidation 
or a similar binding agreement be-
tween such person and the issuer with 
respect to a Rule 13e–3 transaction; and 

(B) Such Rule 13e–3 transaction oc-
curs pursuant to the plan of merger, 
plan of liquidation or similar binding 
agreement disclosed in the bidder’s 
tender offer. 

(2) Any Rule 13e–3 transaction in 
which the security holders are offered 
or receive only an equity security Pro-
vided, That: 

(i) Such equity security has substan-
tially the same rights as the equity se-
curity which is the subject of the Rule 
13e–3 transaction including, but not 
limited to, voting, dividends, redemp-
tion and liquidation rights except that 
this requirement shall be deemed to be 
satisfied if unaffiliated security hold-
ers are offered common stock; 

(ii) Such equity security is registered 
pursuant to section 12 of the Act or re-
ports are required to be filed by the 
issuer thereof pursuant to section 15(d) 
of the Act; and 

(iii) If the security which is the sub-
ject of the Rule 13e–3 transaction was 
either listed on a national securities 
exchange or authorized to be quoted in 
an interdealer quotation system of a 
registered national securities associa-
tion, such equity security is either list-
ed on a national securities exchange or 
authorized to be quoted in an inter- 
dealer quotation system of a registered 
national securities association. 

(3) Transactions by a holding com-
pany registered under the Public Util-
ity Holding Company Act of 1935 in 
compliance with the provisions of that 
Act; 

(4) Redemptions, calls or similar pur-
chases of an equity security by an 
issuer pursuant to specific provisions 
set forth in the instrument(s) creating 
or governing that class of equity secu-
rities; or 

(5) Any solicitation by an issuer with 
respect to a plan of reorganization 
under Chapter X of the Bankruptcy 
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Act, as amended, if made after the 
entry of an order approving such plan 
pursuant to section 174 of that Act and 
after, or concurrently with, the trans-
mittal of information concerning such 
plan as required by section 175 of the 
Act. 

(Sec. 17(a), 19(a), 48 Stat. 84, 85; secs. 3(b), 
10(b), 13(e), 14(a), 14(d), 14(e), 23(a), 48 Stat. 
882, 894, 895, 891, 901; sec. 209, 48 Stat. 908; sec. 
203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; sec. 
10, 68 Stat. 686; sec. 5, 78 Stat. 569, 570; secs. 
2, 3, 82 Stat. 454, 455; secs. 1, 2, 3–5, 84 Stat. 
1497; secs. 3, 18, 89 Stat. 97, 155; 15 U.S.C. 
77g(a), 77s(a), 78c(b), 78j(b), 78m(e), 78n(a), 
78n(c), 78n(e), 78w(a); secs. 6, 7, 8, 10, 19(a), 48 
Stat. 78, 79, 81, 85, secs. 205, 209, 48 Stat. 906, 
908; sec. 301, 54 Stat. 857; sec. 8, 88 Stat. 685; 
sec. 1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57; 
secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 895, 
901; secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec 
203(a), 49 Stat. 704; sec. 202, 68 Stat. 686; secs. 
3, 4, 5, 6, 78 Stat. 565–568, 569, 570–574; secs. 1, 
2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3–5, 84 
Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503; secs. 
8, 9, 10, 18, 89 Stat. 117, 118, 119, 155; sec. 
308(b), 90 Stat. 57; secs. 202, 203, 204, 81 Stat. 
1494, 1498, 1499, 1500; 15 U.S.C. 77f, 77g, 77h, 77j, 
77s(a), 78l, 78m, 78n, 78o(d), 78w(a); secs. 3(b), 
9(a)(6), 10(b), 13(e), 14(e) and 23(a) of the Act, 
15 U.S.C. 78c(b), 78i(a), 78j(b), 78m(e), 78n(e) 
and 78w(a)) 
[44 FR 46741, Aug. 8, 1979, as amended at 47 
FR 11466, Mar. 16, 1982; 48 FR 19877, May 3, 
1983; 48 FR 34253, July 28, 1983; 51 FR 42059, 
Nov. 20, 1986; 61 FR 24656, May 15, 1996] 

§ 240.13e–4 Tender offers by issuers. 
(a) Definitions. Unless the context 

otherwise requires, all terms used in 
this section and in Schedule 13E–4 
[§ 240.13E–101] shall have the same 
meaning as in the Act or elsewhere in 
the General Rules and Regulations 
thereunder. In addition, the following 
definitions shall apply: 

(1) The term issuer means any issuer 
which has a class of equity security 
registered pursuant to section 12 of the 
Act, or which is required to file peri-
odic reports pursuant to section 15(d) 
of the Act, or which is a closed-end in-
vestment company registered under 
the Investment Company Act of 1940. 

(2) The term issuer tender offer refers 
to a tender offer for, or a request or in-
vitation for tenders of, any class of eq-
uity security, made by the issuer of 
such class of equity security or by an 
affiliate of such issuer. 

(3) As used in this section and in 
Schedule 13E–4 [§ 240.13e–101], the term 

business day means any day, other than 
Saturday, Sunday, or a Federal holi-
day, and shall consist of the time pe-
riod from 12:01 a.m. through 12:00 mid-
night Eastern Time. In computing any 
time period under this Rule or Sched-
ule 13E–4, the date of the event that be-
gins the running of such time period 
shall be included except that if such 
event occurs on other than a business 
day such period shall begin to run on 
and shall include the first business day 
thereafter. 

(4) The term commencement means the 
date an issuer tender offer is first pub-
lished, sent or given to security hold-
ers. 

(5) The term termination means the 
date after which securities may not be 
tendered pursuant to an issuer tender 
offer. 

(6) The term security holders means 
holders of record and beneficial owners 
of securities of the class of equity secu-
rity which is the subject of an issuer 
tender offer. 

(7) The term security position listing 
means, with respect to the securities of 
any issuer held by a registered clearing 
agency in the name of the clearing 
agency or its nominee, a list of those 
participants in the clearing agency on 
whose behalf the clearing agency holds 
the issuer’s securities and of the par-
ticipants’ respective positions in such 
securities as of a specified date. 

(b)(1) It shall be a fraudulent, decep-
tive or manipulative act or practice, in 
connection with an issuer tender offer, 
for an issuer or an affiliate of such 
issuer, in connection with an issuer 
tender offer: 

(i) To employ any device, scheme or 
artifice to defraud any person; 

(ii) To make any untrue statement of 
a material fact or to omit to state a 
material fact necessary in order to 
make the statements made, in the 
light of the circumstances under which 
they were made, not misleading; or 

(iii) To engage in any act, practice or 
course of business which operates or 
would operate as a fraud or deceit upon 
any person. 
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1 Average number of shares of common 
stock outstanding during each period was 
. . . . . . (as adjusted to given effect to stock 
dividends or stock splits). 

(2) As a means reasonably designed to 
prevent fraudulent, deceptive or ma-
nipulative acts or practices in connec-
tion with any issuer tender offer, it 
shall be unlawful for an issuer or an af-
filiate of such issuer to make an issuer 
tender offer unless: 

(i) Such issuer or affiliate complies 
with the requirements of paragraphs 
(c), (d), (e) and (f) of this section; and 

(ii) The issuer tender offer is not in 
violation of paragraph (b)(1) of this sec-
tion. 

(c) Material required to be filed. The 
issuer or affiliate making the issuer 
tender offer shall, in accordance with 
the General Instructions to the Issuer 
Tender Offer Statement on Schedule 
13E–4 [§ 240.13E–101]: 

(1) File with the Commission ten cop-
ies of such schedule, including all ex-
hibits thereto, prior to or as soon as 
practicable on the date of commence-
ment of the issuer tender offer; 

(2) Report any material change in the 
information set forth in such schedule 
by promptly filing with the Commis-
sion ten copies of an amendment on 
such schedule; 

(3) Report the results of the issuer 
tender offer by filing with the Commis-
sion no later than ten business days 
after the termination of the issuer ten-
der offer ten copies of a final amend-
ment to such schedule. 

(d) Disclosure of certain information. (1) 
The issuer or affiliate making the 
issuer tender offer shall publish, send 
or give to security holders in the man-
ner prescribed in paragraph (e)(1) of 
this section a statement containing the 
following information: 

(i) The scheduled termination date of 
the issuer tender offer and whether it 
may be extended; 

(ii) The specified dates prior to 
which, and after which, persons who 
tender securities pursuant to the issuer 
tender offer may withdraw their securi-
ties pursuant to paragraph (f)(2) of this 
section; 

(iii) If the issuer tender offer is for 
less than all the securities of a class, 
the exact dates of the period during 
which securities will be accepted on a 
pro rata basis pursuant to paragraph 
(f)(3) of this section and the manner in 
which securities will be accepted for 

payment and in which securities may 
be withdrawn; and 

(iv) The information required by 
Items 1 through 8 of Schedule 13E–4 
[§ 240.13e-101] or a fair and adequate 
summary thereof. 

Provided, however, That if the issuer 
tender offer involves the registration of 
securities pursuant to the Securities 
Act of 1933 and the General Rules and 
Regulations promulgated thereunder, 
any prospectus relating to such securi-
ties shall include all of the informa-
tion, not otherwise required to be in-
cluded therein, required by this para-
graph. 

(2) If any material change occurs in 
the information previously disclosed to 
security holders, the issuer or affiliate 
shall disclose promptly such change in 
the manner prescribed by paragraph 
(e)(2) of this section. 

Instruction: 
A. Negative responses to any item of 

Schedule 13E–4 need not be included in the 
statement published, sent or given to secu-
rity holders. 

B. Although the financial information nec-
essary to present a fair and adequate sum-
mary of Item 7 of Schedule 13E–4 may vary 
depending on the facts and circumstances in-
volved, the following historical and pro 
forma summary financial information nor-
mally will be sufficient for purposes of para-
graph (d)(1)(iv) of this section: 

(1) The following summary financial infor-
mation for (i) the two most recent fiscal 
years and (ii) the latest year-to-date interim 
period and corresponding interim period of 
the preceding year: 
Income Statement: 

Net sales and operating revenues and other 
revenues 

Income before extraordinary items 
Net income 

Balance Sheet (at end of period): 

Working capital 
Total assets 
Total assets less deferred research and de-

velopment charges and excess of cost of 
assets acquired over book value 

Total indebtedness 
Shareholders’ equity 

Per Share 1 
Income per common share before extraor-

dinary items 
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Extraordinary items 
Net income per common share (and com-

mon share equivalents, if applicable) 
Net income per share on a fully diluted 

basis 

(2) Ratio of earnings to fixed charges for 
the same periods required by B(1) above; 

(3) Book value per share as of the most re-
cent fiscal year end and as of the date of the 
latest interim balance sheet; and 

(4) If material, pro forma data for the sum-
marized financial information described in B 
(1), (2) and (3) above, disclosing the effect of 
the tender offer, should be provided for the 
most recent fiscal year and latest year to 
date interim period. If the information re-
quired by Item 7 is summarized, appropriate 
instructions should be included stating how 
more complete financial information can be 
obtained. If the financial statements are pre-
pared according to a comprehensive body of 
accounting principles other than those gen-
erally accepted in the United States, the 
summary financial information shall be ac-
companied by a reconciliation to generally 
accepted accounting principles of the United 
States. 

(3) If an issuer or an affiliate pub-
lishes, sends or gives the issuer tender 
offer to security holders by means of a 
summary publication in the manner 
prescribed in paragraph (e)(1)(iii) of 
this section, the summary advertise-
ment shall not contain a transmittal 
letter pursuant to which securities 
which are sought in the issuer tender 
offer may be tendered, and shall dis-
close only the following information: 

(i) The identity of the issuer or affil-
iate making the issuer tender offer; 

(ii) The amount and class of securi-
ties being sought and the price being 
offered; 

(iii) The information required by 
paragraphs (d)(1) (i) through (iii) of 
this section; 

(iv) A statement of the purpose of the 
issuer tender offer; 

(v) Appropriate instructions for secu-
rity holders regarding how to obtain 
promptly, at the expense of the issuer 
or affiliate making the issuer tender 
offer, the statement required by para-
graph (d)(1) of this section; and 

(vi) A statement that the informa-
tion contained in the statement re-
quired by paragraph (d)(1) of this sec-
tion is incorporated by reference. 

(e) Dissemination of tender offers. (1) 
The issuer or affiliate making the 
issuer tender offer will be deemed to 

have published, sent or given the issuer 
tender offer to security holders if such 
issuer or affiliate complies fully with 
one or more of the following methods 
of dissemination. Depending on the 
facts and circumstances involved, and 
for purposes of paragraphs (e)(1)(i) and 
(iii) of this section, adequate publica-
tion of the issuer tender offer may re-
quire publication in a newspaper with a 
national circulation or may require 
only publication in newspaper with 
metropolitan or regional circulation or 
may require publication in a combina-
tion thereof. 

(i) Dissemination of cash issuer tender 
offers by long-form publication: By mak-
ing adequate publication in a news-
paper or newspapers, on the date of 
commencement of the issuer tender 
offer, of the statement required by 
paragraph (d)(1) of this section. 

(ii) Dissemination of any issuer tender 
offer by use of shareholder and other lists: 
(A) By mailing or otherwise furnishing 
promptly the statement required by 
paragraph (d)(1) of this section to each 
security holder whose name appears on 
the most recent shareholder list of the 
issuer; 

(B) By contacting each participant 
named on the most recent security po-
sition listing of any clearing agency 
within the possession or access of the 
issuer or affiliate making the tender 
offer, and making inquiry of each such 
participant as to the approximate num-
ber of beneficial owners of the securi-
ties for which the issuer tender offer is 
made which are held by such partici-
pant; 

(C) By furnishing to each such partic-
ipant a sufficient number of copies of 
the statement required by paragraph 
(d)(1) of this section for transmittal to 
the beneficial owners; and 

(D) By agreeing to reimburse prompt-
ly each such participant for reasonable 
expenses incurred by it in forwarding 
such statement to the beneficial own-
ers. 

(iii) Dissemination of certain cash 
issuer tender offers by summary publica-
tion: (A) If the issuer tender offer is not 
subject to Rule 13e–3 (§ 240.13e–3), by 
making adequate publication in a 
newspaper or newspapers, on the date 
of commencement of the issuer tender 
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offer, of a summary advertisement con-
taining the information required by 
paragraph (d)(3) of this section; and 

(B) By mailing or otherwise fur-
nishing promptly the statement re-
quired by paragraph (d)(1) of this sec-
tion and a transmittal letter to any se-
curity holder who requests either a 
copy of such statement or a trans-
mittal letter. 

(2) If a material change occurs in the 
information published, sent or given to 
security holders, the issuer or affiliate 
shall disseminate promptly disclosure 
of such change in a manner reasonably 
calculated to inform security holder of 
such change. 

(f) Manner of making tender offer. (1) 
The issuer tender offer, unless with-
drawn, shall remain open until the ex-
piration of: 

(i) At least twenty business days 
from its commencement; and 

(ii) At least ten business days from 
the date that notice of an increase or 
decrease in the percentage of the class 
of securities being sought or the con-
sideration offered or the dealer’s solic-
iting fee to be given is first published, 
sent or given to security holders. 

Provided, however, That, for purposes of 
this paragraph, the acceptance for pay-
ment by the issuer or affiliate of an ad-
ditional amount of securities not to ex-
ceed two percent of the class of securi-
ties that is the subject of the tender 
offer shall not be deemed to be an in-
crease. For purposes of this paragraph, 
the percentage of a class of securities 
shall be calculated in accordance with 
section 14(d)(3) of the Act. 

(2) The issuer or affiliate making the 
issuer tender offer shall permit securi-
ties tendered pursuant to the issuer 
tender offer to be withdrawn: 

(i) At any time during the period 
such issuer tender offer remains open; 
and 

(ii) If not yet accepted for payment, 
after the expiration of forty business 
days from the commencement of the 
issuer tender offer. 

(3) If the issuer or affiliate makes a 
tender offer for less than all of the out-
standing equity securities of a class, 
and if a greater number of securities is 
tendered pursuant thereto than the 
issuer or affiliate is bound or willing to 
take up and pay for, the securities 

taken up and paid for shall be taken up 
and paid for as nearly as may be pro 
rata, disregarding fractions, according 
to the number of securities tendered by 
each security holder during the period 
such offer remains open; Provided, how-
ever, That this provision shall not pro-
hibit the issuer or affiliate making the 
issuer tender offer from: 

(i) Accepting all securities tendered 
by persons who own, beneficially or of 
record, an aggregate of not more than 
a specified number which is less than 
one hundred shares of such security 
and who tender all their securities, be-
fore prorating securities tendered by 
others; or 

(ii) Accepting by lot securities ten-
dered by security holders who tender 
all securities held by them and who, 
when tendering their securities, elect 
to have either all or none or at least a 
minimum amount or none accepted, if 
the issuer or affiliate first accepts all 
securities tendered by security holders 
who do not so elect; 

(4) In the event the issuer or affiliate 
making the issuer tender increases the 
consideration offered after the issuer 
tender offer has commenced, such 
issuer or affiliate shall pay such in-
creased consideration to all security 
holders whose tendered securities are 
accepted for payment by such issuer or 
affiliate. 

(5) The issuer or affiliate making the 
tender offer shall either pay the consid-
eration offered, or return the tendered 
securities, promptly after the termi-
nation or withdrawal of the tender 
offer. 

(6) Until the expiration of at least 
ten business days after the date of ter-
mination of the issuer tender offer, nei-
ther the issuer nor any affiliate shall 
make any purchases, otherwise than 
pursuant to the tender offer, of: 

(i) Any security which is the subject 
of the issuer tender offer, or any secu-
rity of the same class and series, or 
any right to purchase any such securi-
ties; and 

(ii) In the case of an issuer tender 
offer which is an exchange offer, any 
security being offered pursuant to such 
exchange offer, or any security of the 
same class and series, or any right to 
purchase any such security. 
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(7) The time periods for the minimum 
offering periods pursuant to this sec-
tion shall be computed on a concurrent 
as opposed to a consecutive basis. 

(8) No issuer or affiliate shall make a 
tender offer unless: 

(i) The tender offer is open to all se-
curity holders of the class of securities 
subject to the tender offer; and 

(ii) The consideration paid to any se-
curity holder pursuant to the tender 
offer is the highest consideration paid 
to any other security holder during 
such tender offer. 

(9) Paragraph (f)(8)(i) of this section 
shall not: 

(i) Affect dissemination under para-
graph (e) of this section; or 

(ii) Prohibit an issuer or affiliate 
from making a tender offer excluding 
all security holders in a state where 
the issuer or affiliate is prohibited 
from making the tender offer by ad-
ministrative or judicial action pursu-
ant to a state statute after a good faith 
effort by the issuer or affiliate to com-
ply with such statute. 

(10) Paragraph (f)(8)(ii) of this section 
shall not prohibit the offer of more 
than one type of consideration in a ten-
der offer, provided that: 

(i) Security holders are afforded 
equal right to elect among each of the 
types of consideration offered; and 

(ii) The highest consideration of each 
type paid to any security holder is paid 
to any other security holder receiving 
that type of consideration. 

(11) If the offer and sale of securities 
constituting consideration offered in 
an issuer tender offer is prohibited by 
the appropriate authority of a state 
after a good faith effort by the issuer 
or affiliate to register or qualify the 
offer and sale of such securities in such 
state: 

(i) The issuer or affiliate may offer 
security holders in such state an alter-
native form of consideration; and 

(ii) Paragraph (f)(10) of this section 
shall not operate to require the issuer 
or affiliate to offer or pay the alter-
native form of consideration to secu-
rity holders in any other state. 

(12) Electronic filings. If the issuer or 
affiliate is an electronic filer, the min-
imum offering periods set forth in 
paragraph (f)(1) of this section shall be 
tolled for any period during which it 

fails to file in electronic format, absent 
a hardship exemption (§§ 232.201 and 
232.202 of this chapter), the Schedule 
13E–4 Issuer Tender Offer Statement 
(§ 240.13e–101), the tender offer material 
specified in paragraph (a) of Item 9 of 
that Schedule, and any amendments 
thereto. If such documents were filed 
in paper pursuant to a hardship exemp-
tion (see § 232.201 and § 232.202 of this 
chapter), the minimum offering periods 
shall be tolled for any period during 
which a required confirming electronic 
copy of such Schedule and tender offer 
material is delinquent. 

(g) The requirements of section 13(e) 
(1) of the Act and Rule 13e–4 and Sched-
ule 13E–4 thereunder shall be deemed 
satisfied with respect to any issuer ten-
der offer, including any exchange offer, 
where the issuer is incorporated or or-
ganized under the laws of Canada or 
any Canadian province or territory, is 
a foreign private issuer, and is not an 
investment company registered or re-
quired to be registered under the In-
vestment Company Act of 1940, if less 
than 40 percent of the class of securi-
ties that is the subject of the tender 
offer is held by U. S. holders, and the 
tender offer is subject to, and the 
issuer complies with, the laws, regula-
tions and policies of Canada and/or any 
of its provinces or territories governing 
the conduct of the offer (unless the 
issuer has received an exemption(s) 
from, and the issuer tender offer does 
not comply with, requirements that 
otherwise would be prescribed by this 
section), provided that: 

(1) Where the consideration for an 
issuer tender offer subject to this para-
graph consists solely of cash, the entire 
disclosure document or documents re-
quired to be furnished to holders of the 
class of securities to be acquired shall 
be filed with the Commission on Sched-
ule 13E–4F (§ 240.13e–102) and dissemi-
nated to shareholders residing in the 
United States in accordance with such 
Canadian laws, regulations and poli-
cies; or 

(2) Where the consideration for an 
issuer tender offer subject to this para-
graph includes securities to be issued 
pursuant to the offer, any registration 
statement and/or prospectus relating 
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thereto shall be filed with the Commis-
sion along with the Schedule 13E–4F re-
ferred to in paragraph (g)(1) of this sec-
tion, and shall be disseminated, to-
gether with the home jurisdiction doc-
ument(s) accompanying such Schedule, 
to shareholders of the issuer residing in 
the United States in accordance with 
such Canadian laws, regulations and 
policies. 

NOTE: Notwithstanding the grant of an ex-
emption from one or more of the applicable 
Canadian regulatory provisions imposing re-
quirements that otherwise would be pre-
scribed by this section, the issuer tender 
offer will be eligible to proceed in accordance 
with the requirements of this section if the 
Commission by order determines that the ap-
plicable Canadian regulatory provisions are 
adequate to protect the interest of investors. 

(h) This section shall not apply to: 
(1) Calls or redemptions of any secu-

rity in accordance with the terms and 
conditions of its governing instru-
ments; 

(2) Offers to purchase securities evi-
denced by a scrip certificate, order 
form or similar document which rep-
resents a fractional interest in a share 
of stock or similar security; 

(3) Offers to purchase securities pur-
suant to a statutory procedure for the 
purchase of dissenting security holders’ 
securities; 

(4) Any tender offer which is subject 
to section 14(d) of the Act; 

(5) Offers to purchase from security 
holders who own an aggregate of not 
more than a specified number of shares 
that is less than one hundred: Provided, 
however, That: 

(i) The offer complies with paragraph 
(f)(8)(i) of this section with respect to 
security holders who own a number of 
shares equal to or less than the speci-
fied number of shares, except that an 
issuer can elect to exclude participants 
in a plan as that term is defined in 
§ 242.100 of this chapter, or to exclude 
security holders who do not own their 
shares as of a specified date determined 
by the issuer; and 

(ii) The offer complies with para-
graph (f)(8)(ii) of this section or the 
consideration paid pursuant to the 
offer is determined on the basis of a 
uniformly applied formula based on the 
market price of the subject security; 

(6) An issuer tender offer made solely 
to effect a rescission offer: Provided, 

however, That the offer is registered 
under the Securities Act of 1933 (15 
U.S.C. 77a et seq.), and the consider-
ation is equal to the price paid by each 
security holder, plus legal interest if 
the issuer elects to or is required to 
pay legal interest; 

(7) Offers by closed-end management 
investment companies to repurchase 
equity securities pursuant to § 270.23c–3 
of this chapter; or 

(8) Any other transaction or trans-
actions, if the Commission, upon writ-
ten request or upon its own motion, ex-
empts such transaction or trans-
actions, either unconditionally, or on 
specified terms and conditions, as not 
constituting a fraudulent, deceptive or 
manipulative act or practice com-
prehended within the purpose of this 
section. 
[44 FR 49410, Aug. 22, 1979, as amended at 47 
FR 11467, Mar. 16, 1982; 47 FR 54780, Dec. 6, 
1982; 48 FR 34253, July 28, 1983; 51 FR 3034, 
Jan. 23, 1986; 51 FR 25882, July 17, 1986; 51 FR 
32630, Sept. 15, 1986; 56 FR 30069, July 1, 1991; 
58 FR 14683, Mar. 18, 1993; 58 FR 19343, Apr. 14, 
1993; 61 FR 24656, May 15, 1996; 61 FR 68589, 
Dec. 30, 1996; 62 FR 544, Jan. 3, 1997; 62 FR 
11323, Mar. 12, 1997; 62 FR 36459, July 8, 1997] 

§ 240.13e–100 Schedule 13E–3, Trans-
action statement pursuant to sec-
tion 13(e) of the Securities Ex-
change Act of 1934 and rule 13e–3 
(§ 240.13e–3) thereunder. 

Securities and Exchange Commission, Wash-
ington, DC 20549 

Rule 13e–3 Transaction Statement 

(Pursuant to Section 13(e) of the Secu-
rities Exchange Act of 1934) 

[Amendment No.————] 
lllllllllllllllllllllll

(Name of the Issuer) 
lllllllllllllllllllllll

(Name of Person(s) Filing Statement) 
lllllllllllllllllllllll

(Title of Class of Securities) 
lllllllllllllllllllllll

(CUSIP Number of Class of Securities) 
lllllllllllllllllllllll

(Name, address and telephone number of per-
son authorized to receive notices and com-
munications on behalf of persons(s) filing 
statement) 

This statement is filed in connection with 
(check the appropriate box): 

a. b The filing of solicitation materials or 
an information statement subject to Regula-
tion 14A (17 CFR 240.14a–1 to 240.14b–1), Regu-
lation 14C (17 CFR 240.14c–1 to 240.14c–101) or 
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Rule 13e–3(c) (§ 240.13e–3(c)) under the Securi-
ties Exchange Act of 1934. 

b. b The filing of a registration statement 
under the Securities Act of 1933. 

c. b A tender offer. 
d. b None of the above. 
Check the following box if the soliciting 

materials or information statement referred 
to in checking box (a) are preliminary cop-
ies: b 

Instruction: Eight copies of this state-
ment, including all exhibits, should be filed 
with the Commission. 

CALCULATION OF FILING FEE 

Transaction valuation* Amount of filing fee 

* Set forth the amount on which the filing fee is calculated 
and state how it was determined. 

[ ] Check box if any part of the fee is offset 
as provided by Rule 0–11(a)(2) and iden-
tify the filing with which the offsetting 
fee was previously paid. Identify the pre-
vious filing by registration statement 
number, or the Form or Schedule and the 
date of its filing. 

Amount Previously Paid: llllllllll

Form or Registration No.: lllllllll

Filing Party: llllllllllllllll

Date Filed: lllllllllllllllll

GENERAL INSTRUCTIONS 

A. Depending on the type of Rule 13e–3 
transaction, this statement shall be filed 
with the Commission: 

1. Concurrently with the filing of prelimi-
nary or definitive soliciting materials or an 
information statement pursuant to Regula-
tions 14A or 14C under the Act; 

2. Concurrently with the filing of a reg-
istration statement under the Securities Act 
of 1933; 

3. As soon as practicable on the date a ten-
der offer is first published, sent or given to 
security holders; or 

4. At least 30 days prior to any purchase of 
any securities of the class of securities sub-
ject to the Rule 13e–3 transaction, if the 
transaction does not involve a solicitation, 
an information statement, the registration 
of securities or a tender offer, as described in 
1, 2 or 3 of this Instruction. 

5. If the Rule 13e–3 transaction involves a 
series of transactions, the issuer of affiliate 
shall file this statement at the time indi-
cated in 1–4 of this general instruction for 
the first transaction of such series and shall 
promptly amend this schedule with respect 
to each subsequent transaction in such se-
ries. 

B. The item numbers and captions of the 
items shall be included but the text of the 
items is to be omitted. The answers to the 
items shall be so prepared as to indicate 

clearly the coverage of the items without re-
ferring to the text of the items. Answer 
every item. If an item is inapplicable or the 
answer is in the negative, so state. 

C. If the statement is filed by a general or 
limited partnership, syndicate or other 
group the information called for by Items 2, 
3, 5, 6, 10, and 11 shall be given with respect 
to: (i) Each partner of such general partner-
ship; (ii) each partner who is denominated as 
a general partner or who functions as a gen-
eral partner of such limited partnership; (iii) 
each member of such syndicate or group; and 
(iv) each person controlling such partner of 
member. If the statement is filed by a cor-
poration or if a person referred to in (i), (ii), 
(iii) or (iv) of this Instruction is a corpora-
tion, the information called for by the above 
mentioned items shall be given with respect 
to: (a) Each executive officer and director of 
such corporation; (b) each person controlling 
such corporation; and (c) each executive offi-
cer and director of any corporation ulti-
mately in control of such corporation. 

D. Information contained in exhibits to the 
statement or in a filing by the issuer, other 
than filings the incorporation of which is 
governed by Instruction F, may be incor-
porated by reference in answer or partial an-
swer to any item or sub-item of the state-
ment, unless it would render such answer in-
complete, unclear or confusing. Matter in-
corporated by reference pursuant to this In-
struction shall be clearly identified in the 
reference by page, paragraph, caption or oth-
erwise. Any express statement that the spec-
ified matter is incorporated by reference 
pursuant to this Instruction shall be made at 
the particular place in the statement where 
the information is required. A copy of any 
information or a copy of the pertinent pages 
of a document containing such information 
which is incorporated by reference shall be 
submitted with this statement as an exhibit 
and shall be deemed to be filed with the 
Commission for all purposes of the Act. 

E. The information required by the items 
of this statement is intended to be in addi-
tion to any disclosure requirements of any 
other form or schedule which may be filed 
with the Commission in connection with the 
Rule 13e–3 transaction. To the extent that 
the disclosure requirements of this state-
ment are inconsistent with the disclosure re-
quirements of any such forms or schedules, 
the requirements of this statement are con-
trolling. 

F. If the Rule 13e–3 transaction involves a 
transaction subject to Regulation 14A 
(§§ 240.14a–1 to 240.14b–1) or 14C (§§ 240.14c–1 to 
240.14c–101) of the Act, the registration of se-
curities pursuant to the Securities Act of 
1933 and the General Rules and Regulations 
promulgated thereunder, or a tender offer 
subject to Regulation 14D (§§ 240.14d–1 to 
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240.14d–101) or Rule 13e–4 (§ 240.13e–4), the in-
formation contained in the proxy or informa-
tion statement, the registration statement, 
the Schedule 14D–1 (§ 240.14d–100), or the 
Schedule 13E–4, respectively, which is filed 
with the Commission shall be incorporated 
by reference in answer to the items of this 
statement or amendments thereto; this 
statement shall include an express state-
ment to that effect and a cross reference 
sheet showing the location in the proxy or 
information statement, the registration 
statement, the Schedule 14D–1 or the Sched-
ule 13E–4 of the information required to be 
included in response to the items of this 
statement. If any such item is inapplicable 
or the answer thereto is in the negative and 
is omitted from the proxy or the information 
statement, the registration statement, the 
Schedule 14D–1, or the Schedule 13E–4, a 
statement to that effect shall be made in the 
cross reference sheet. 

G. If the rule 13e–3 transaction involves a 
proxy or an information statement subject 
to Regulation 14A (§§ 240.14a–1 to 240.14b–1) or 
Regulation 14C (§§ 240.14c–1 to 14c–101), this 
Schedule 13E–3 shall be available imme-
diately upon filing such material with the 
Commission in preliminary form. 

H. Amendments disclosing a material 
change in the information set forth in this 
statement may omit any information pre-
viously disclosed in this statement. 

Item 1. Issuer and Class of Security Subject to 
the Transaction. (a) State the name of the 
issuer of the class of equity security which is 
the subject of the Rule 13e–3 transaction and 
the address of its principal executive offices. 

(b) State the exact title, the amount of se-
curities outstanding of the class of security 
which is the subject of the Rule 13e–3 trans-
action as of the most recent practicable date 
and the approximate number of holders of 
record of such class as of the most recent 
practicable date. 

(c) Identify the principal market in which 
such securities are being traded and, if the 
principal market is an exchange, state the 
high and low sales prices for such securities 
as reported in the consolidated transaction 
reporting system or, if not so reported, on 
such principal exchange for each quarterly 
period during the past two years. If the prin-
cipal market is not an exchange, state the 
range of high and low bid quotations for each 
quarterly period during the past two years, 
the source of such quotations and, if there is 
currently no established trading market for 
such securities (excluding limited or spo-
radic quotations), furnish a statement to 
that effect. 

(d) State the frequency and amount of any 
dividends paid during the past two years 
with respect to such class of securities and 
briefly describe any restriction on the 
issuer’s present or future ability to pay such 
dividends. 

Instruction: If the person filing this state-
ment is an affiliate of the issuer, the infor-
mation required by Item 1(d) should be fur-
nished to the extent known by such affiliate 
after making reasonable inquiry. 

(e) If the issuer and/or affiliate filing this 
statement has made an underwritten public 
offering of such securities for cash during 
the past three years which was registered 
under the Securities Act of 1933 or exempt 
from registration thereunder pursuant to 
Regulation A, state the date of such offering, 
the amount of securities offered, the offering 
price per share (which should be appro-
priately adjusted for stock splits, stock divi-
dends, etc.) and the aggregate proceeds re-
ceived by such issuer and/or such affiliate. 

(f) With respect to any purchases of such 
securities made by the issuer or affiliate 
since the commencement of the issuer’s sec-
ond full fiscal year preceding the date of this 
schedule, state the amount of such securities 
purchased, the range of prices paid for such 
securities and the average purchase price for 
each quarterly period of the issuer during 
such period. 

Instruction: The information required by 
Item 1(f) need not be given with respect to 
purchases of such securities by a person 
prior to the time such person became an af-
filiate. 

Item 2. Identity and Background. If the per-
son filing this statement is the issuer of the 
class of equity securities which is the subject 
of the Rule 13e–3 transaction, make a state-
ment to that effect. If that statement is 
being filed by an affiliate of the issuer which 
is other than a natural person or if any per-
son enumerated in Instruction C to this 
statement is a corporation, general partner-
ship, limited partnership, syndicate or other 
group of persons, state its name, the state or 
other place of its organization, its principal 
business, the address of its principal execu-
tive offices and provide the information re-
quired by (e) and (f) of this Item. If this 
statement is being filed by an affiliate of the 
issuer who is a natural person or if any per-
son enumerated in Instruction C of this 
statement is a natural person, provide the 
information required by (a) through (g) of 
this Item with respect to such person(s). 

(a) Name; 
(b) Residence or business address; 
(c) Present principal occupation or em-

ployment and the name, principal business 
and address of any corporation or other orga-
nization in which such employment or occu-
pation is conducted; 

(d) Material occupations, positions, offices 
or employments during the last 5 years, giv-
ing the starting and ending dates of each and 
the name, principal business and address of 
any business corporation or other organiza-
tion in which such occupation, position, of-
fice or employment was carried on; 
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(e) Whether or not, during the last 5 years, 
such person has been convicted in a criminal 
proceeding (excluding traffic violations or 
similar misdemeanors) and, if so, give the 
dates, nature of conviction, name and loca-
tion of court, and penalty imposed or other 
disposition of the case; 

(f) Whether or not, during the last 5 years, 
such person was a party to a civil proceeding 
of a judicial or administrative body of com-
petent jurisdiction and as a result of such 
proceeding was or is subject to a judgment, 
decree or final order enjoining further viola-
tions of, or prohibiting activities subject to, 
federal or state securities laws or finding 
any violation of such laws; and, if so, iden-
tify and describe such proceeding and sum-
marize the terms of such judgment, decree or 
final order; 

Instruction: While negative answers to 
Items 2(e) and 2(f) are required in this sched-
ule, they need not be furnished to security 
holders. 

(g) Citizenship(s). 
Item 3. Past Contacts, Transactions or Nego-

tiations. (a) If this schedule is filed by an af-
filiate of the issuer of the class of securities 
which is the subject of the Rule 13e–3 trans-
action: 

(1) Briefly state the nature and approxi-
mate amount (in dollars) of any transaction, 
other than those described in Item 3(b) of 
this schedule, which has occurred since the 
commencement of the issuer’s second full 
fiscal year preceding the date of this sched-
ule between such affiliate (including subsidi-
aries of the affiliate and those persons enu-
merated in Instruction C of this schedule) 
and the issuer: Provided, however, That no 
disclosure need be made with respect to any 
transaction if the aggregate amount in-
volved in such transaction was less than one 
percent of the issuer’s consolidated revenues 
(which may be based upon information con-
tained in the most recently available filing 
with the Commission by the issuer unless 
such affiliate has reason to believe other-
wise) (i) for the fiscal year in which such 
transaction occurred or (ii) for the portion of 
the current fiscal year which has occurred, if 
the transaction occurred in such year; and 

(2) Describe any contacts, negotiations or 
transactions which have been entered into or 
which have occurred since the commence-
ment of the issuer’s second full fiscal year 
preceeding the date of this schedule between 
such affiliate (including subsidiaries of the 
affiliate and those persons enumerated in In-
struction C of this schedule) and the issuer 
concerning: a merger, consolidation or ac-
quisition; a tender offer for or other acquisi-
tion of securities of any class of the issuer; 
an election of directors of the issuer; or a 
sale or other transfer of a material amount 
of assets of the issuer or any of its subsidi-
aries. 

(b) Describe any contacts or negotiations 
concerning the matters referred to in Item 
3(a)(2) which have been entered into or which 
have occurred since the commencement of 
the issuer’s second full fiscal year preceding 
the date of this schedule (i) between any af-
filiates of the issuer of the class of securities 
which is the subject of the Rule 13e–3 trans-
action; or (ii) between such issuer or any of 
its affiliates and any person who is not affili-
ated with the issuer and who would have a 
direct interest in such matters. Identify the 
person who initiated such contacts or nego-
tiations. 3 

Item 4. Terms of the Transaction. (a) State 
the material terms of the Rule 13e–3 trans-
action. 

(b) Describe any term or arrangement con-
cerning the Rule 13e–3 transaction relating 
to any security holder of the issuer which is 
not identical to that relating to other secu-
rity holders of the same class of securities of 
the issuer. 

Item 5. Plans or Proposals of the Issuer or Af-
filiate. Describe any plan or proposal of the 
issuer or affiliate regarding activities or 
transactions which are to occur after the 
Rule 13e–3 transaction which relate to or 
would result in: (a) An extraordinary cor-
porate transaction, such as a merger, reorga-
nization or liquidation, involving the issuer 
or any of its subsidiaries; 

(b) A sale or transfer of a material amount 
of assets of the issuer or any of its subsidi-
aries; 

(c) Any change in the present board of di-
rectors or management of the issuer includ-
ing, but not limited to, any plan or proposal 
to change the number or term of directors, 
to fill any existing vacancy on the board or 
to change any material term of the employ-
ment contract of any executive officer; 

(d) Any material change in the present div-
idend rate or policy or indebtedness or cap-
italization of the issuer; 

(e) Any other material change in the 
issuer’s corporate structure or business; 

(f) A class of equity securities of the issuer 
becoming eligible for termination of reg-
istration pursuant to section 12(g)(4) of the 
Act; or 

(g) The suspension of the issuer’s obliga-
tion to file reports pursuant to section 15(d) 
of the Act. 

Item 6. Source and Amounts of Funds or 
Other Consideration. (a) State the source and 
total amount of funds or other consideration 
to be used in the Rule 13e–3 transaction. 

(b) Furnish a reasonably itemized state-
ment of all expenses incurred or estimated to 
be incurred in connection with the Rule 13e– 
3 transaction including, but not limited to, 
filing fees, legal, accounting and appraisal 
fees, solicitation expenses and printing costs 
and state whether or not the issuer has paid 
or will be responsible for paying any or all of 
such expenses. 
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(c) If all or any part of such funds or other 
consideration is, or is expected to be, di-
rectly or indirectly borrowed for the purpose 
of the Rule 13e–3 transaction, 

(1) Provide a summary of each such loan 
agreement containing the indentity of the 
parties, the term, the collateral, the stated 
and effective interest rates, and other mate-
rial terms or conditions; and 

(2) Briefly describe any plans or arrange-
ments to finance or repay such borrowings, 
or, if no such plans or arrangements have 
been made, make a statement to that effect. 

(d) If the source of all or any part of the 
funds to be used in the Rule 13e–3 trans-
action is a loan made in the ordinary course 
of business by a bank as defined by section 
3(a)(6) of the Act and section 13(d) or 14(d) is 
applicable to such transaction, the name of 
such bank shall not be made available to the 
public if the person filing the statement so 
requests in writing and files such request, 
naming such bank, with the Secretary of the 
Commission. 

Item 7. Purpose(s), Alternatives, Reasons and 
Effects. (a) State the purpose(s) for the Rule 
13e–3 transaction. 

(b) If the issuer or affiliate considered al-
ternative means to accomplish such pur-
pose(s), briefly describe such alternative(s) 
and state the reason(s) for their rejection. 

(c) State the reasons for the structure of 
the Rule 13e–3 transaction and for under-
taking such transaction at this time. 

(d) Describe the effects of the Rule 13e–3 
transaction on the issuer, its affiliates and 
unaffiliated security holders, including the 
federal tax consequences. 

Instructions: (1) Conclusory statements will 
not be considered sufficient disclosure in re-
sponse to Item 7. 

(2) The description required by Item 7(d) 
should include a reasonably detailed discus-
sion of the benefits and detriments of the 
Rule 13e–3 transaction to the issuer, its af-
filiates and unaffiliated security holders. 
The benefits and detriments of the Rule 13e– 
3 transaction should be quantified to the ex-
tent practicable. 

(3) If this statement is filed by an affiliate 
of the issuer, the description required by 
Item 7(d) should include but not be limited 
to, the effect of the Rule 13e–3 transaction on 
the affiliate’s interest in the net book value 
and net earnings of the issuer in terms of 
both dollar amounts and percentages. 

Item 8. Fairness of the Transaction. (a) State 
whether the issuer or affiliate filing this 
schedule reasonably believes that the Rule 
13e–3 transaction is fair or unfair to unaffili-
ated security holders. If any director dis-
sented to or abstained from voting on the 
Rule 13e–3 transaction, identify each such di-
rector, and indicate, if known, after making 
reasonable inquiry, the reasons for each dis-
sent or abstention. 

Instruction. A statement that the issuer or 
affiliate has no reasonable belief as to the 
fairness of the Rule 13e–3 transaction to un-
affiliated security holders will not be consid-
ered sufficient disclosure in response to Item 
8(a). 

(b) Discuss in reasonable detail the mate-
rial factors upon which the belief stated in 
Item 8(a) is based and, to the extent prac-
ticable, the weight assigned to each such fac-
tor. Such discussion should include an anal-
ysis of the extent, if any, to which such be-
lief is based on the factors set forth in in-
struction (1) to paragraph (b) of this Item, 
paragraphs (c), (d), and (e) of this Item, and 
Item 9. 

Instructions. (1) The factors which are im-
portant in determining the fairness of a 
transaction to unaffiliated security holders 
and the weight, if any, which should be given 
to them in a particular context will vary. 
Normally such factors will include, among 
others, those referred to in paragraphs (c), 
(d) and (e) of this Item and whether the con-
sideration offered to unaffiliated security 
holders constitutes fair value in relation to: 

(i) Current market prices, 
(ii) Historical market prices, 
(iii) Net book value, 
(iv) Going concern value, 
(v) Liquidation value, 
(vi) The purchase price paid in previous 

purchases disclosed in Item 1(f) of Schedule 
13e–3, 

(vii) Any report, opinion, or appraisal de-
scribed in Item 9 and 

(viii) Firm offers of which the issuer or af-
filiate is aware made by any unaffiliated per-
son, other than the person filing this state-
ment, during the preceding eighteen months 
for: 

(A) The merger or consolidation of the 
issuer into or with such person or of such 
person into or with the issuer, 

(B) The sale or other transfer of all or any 
substantial part of the assets of the issuer or 

(C) Securities of the issuer which would en-
able the holder thereof to exercise control of 
the issuer. 

(2) Conclusory statements, such as ‘‘The 
Rule 13e–3 transaction is fair to unaffiliated 
security holders in relation to net book 
value, going concern value and future pros-
pects of the issuer’’ will not be considered 
sufficient disclosure in response to Item 8(b). 

(c) State whether the transaction is struc-
tured so that approval of at least a majority 
of unaffiliated security holders is required. 

(d) State whether a majority of directors 
who are not employees of the issuer has re-
tained an unaffiliated representative to act 
solely on behalf of unaffiliated security hold-
ers for the purposes of negotiating the terms 
of the Rule 13e–3 transaction and/or pre-
paring a report concerning the fairness of 
such transaction. 
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(e) State whether the Rule 13e–3 trans-
action was approved by a majority of the di-
rectors of the issuer who are not employees 
of the issuer. 

(f) If any offer of the type described in in-
struction (vii) to Item 8(b) has been received, 
describe such offer and state the reason(s) 
for its rejection. 

Item 9. Reports, Opinions, Appraisals and 
Certain Negotiations. (a) State whether or not 
the issuer or affiliate has received any re-
port, opinion (other than an opinion of coun-
sel) or appraisal from an outside party which 
is materially related to the Rule 13e–3 trans-
action including, but not limited to, any 
such report, opinion or appraisal relating to 
the consideration or the fairness of the con-
sideration to be offered to security holders of 
the class of securities which is the subject of 
the Rule 13e–3 transaction or the fairness of 
such transaction to the issuer or affiliate or 
to security holders who are not affiliates. 

(b) With respect to any report, opinion or 
appraisal described in Item 9(a) or with re-
spect to any negotiation or report described 
in Item 8(d) concerning the terms of the Rule 
13e–3 transaction: 

(1) Identify such outside party and/or unaf-
filiated representative; 

(2) Briefly describe the qualifications of 
such outside party and/or unaffiliated rep-
resentative; 

(3) Describe the method of selection of such 
outside party and/or unaffiliated representa-
tive; 

(4) Describe any material relationship be-
tween (i) the outside party, its affiliates, 
and/or unaffiliated representative, and (ii) 
the issuer or its affiliates, which existed dur-
ing the past two years or is mutually under-
stood to be contemplated and any compensa-
tion received or to be received as a result of 
such relationship; 

(5) If such report, opinion or appraisal re-
lates to the fairness of the consideration, 
state whether the issuer or affiliate deter-
mined the amount of consideration to be 
paid or whether the outside party rec-
ommended the amount of consideration to be 
paid. 

(6) Furnish a summary concerning such ne-
gotiation report, opinion or appraisal which 
shall include, but not be limited to, the pro-
cedures followed; the findings and rec-
ommendations; the bases for and methods of 
arriving at such findings and recommenda-
tions; instructions received from the issuer 
or affiliate; and any limitation imposed by 
the issuer or affiliate on the scope of the in-
vestigation. 

Instruction: The information called for by 
subitem 9(b)(1), (2) and (3) should be given 
with respect to the firm which provides the 
report, opinion or appraisal rather than the 
employees of such firm who prepared it. 

(c) Furnish a statement to the effect that 
such report, opinion or appraisal shall be 

made available for inspection and copying at 
the principal executive offices of the issuer 
or affiliate during its regular business hours 
by any interested equity security holder of 
the issuer or his representative who has been 
so designated in writing. This statement 
may also provide that a copy of such report, 
opinion or appraisal will be transmitted by 
the issuer or affiliate to any interested eq-
uity security holder of the issuer or his rep-
resentative who has been so designated in 
writing upon written request and at the ex-
pense of the requesting security holder. 

Item 10. Interest in Securities of the Issuer. (a) 
With respect to the class of equity security 
to which the Rule 13e–3 transaction relates, 
state the aggregate amount and percentage 
of securities beneficially owned (identifying 
those securities for which there is a right to 
acquire) as of the most recent practicable 
date by the person filing this statement (un-
less such person is the issuer), by any pen-
sion, profit sharing or similar plan of the 
issuer or affiliate, by each person enumer-
ated in Instruction C of this Schedule or by 
any associate or majority owned subsidiary 
of the issuer or affiliate giving the name and 
address of any such associate or subsidiary. 

Instructions: 1. For the purpose of this 
Item, beneficial ownership shall be deter-
mined in accordance with Rule 13e–3 (17 CFR 
240.13d–3) under the Exchange Act. 

2. The information required by this para-
graph should be given with respect to offi-
cers, directors and associates of the issuer to 
the extent known after making reasonable 
inquiry. 

(b) Describe any transaction in the class of 
equity securities of the issuer which is the 
subject of a Rule 13e–3 transaction that was 
effected during the past 60 days by the issuer 
of such class or by the persons named in re-
sponse to paragraph (a) of this Item. 

Instructions: 1. The description of a trans-
action required by Item 10(b) shall include, 
but not necessarily be limited to: (i) the 
identity of the person covered by Item 10(b) 
who effected the transaction; (ii) the date of 
the transaction; (iii) the amount of securi-
ties involved; (iv) the price per security; and 
(v) where and how the transaction was ef-
fected. 

2. If the information required by Item 10(b) 
is available to the person filing this state-
ment at the time this statement is initially 
filed with the Commission, the information 
shall be included in the initial filing. How-
ever, if the information is not available to 
such person at the time of such initial filing, 
it shall be filed with the Commission 
promptly but in no event later than seven 
days (or 2 business days with respect to a 
tender subject to Regulation 14D (§§ 240.14d–1 
to 240.14d–101) or 10 business days with re-
spect to a tender offer subject to Rule 13e–4 
(§ 240.13e–4)) after the date of such filing and, 
if material, disclosed to security holders of 
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the issuer pursuant to Rule 13e–3(e) (§ 240.13e– 
3(e)), and disseminated to them in a manner 
reasonably calculated to inform security 
holders. 

Item 11. Contracts, Arrangements or Under-
standings with Respect to the Issuer’s Securi-
ties. Describe any contract, arrangement, un-
derstanding or relationship (whether or not 
legally enforceable) in connection with the 
Rule 13e–3 transaction between the person 
filing this statement (including any person 
enumerated in Instruction C of this sched-
ule) and any person with respect to any secu-
rities of the issuer (including, but not lim-
ited to, any contract, arrangement, under-
standing or relationship concerning the 
transfer or the voting of any such of such se-
curities, joint ventures, loan or option ar-
rangements, puts or calls, quaranties of 
loans, guaranties against loss or the giving 
or withholding proxies, consents or author-
izations), naming the persons with whom 
such contracts, arrangements, under-
standings or relationships have been entered 
into and giving the material provisions 
thereof. Include such information for any of 
such securities that are pledged or otherwise 
subject to a contingency, the occurrence of 
which would give another person the power 
to direct the voting or disposition of such se-
curities, except that disclosure of standard 
default and similar provisions contained in 
loan agreements need not be included. 

Item 12. Present Intention and Recommenda-
tion of Certain Persons with Regard to the 
Transaction. (a) To the extent known by the 
person filing this statement after making 
reasonable inquiry, furnish a statement of 
present intention with regard to the Rule 
13e–3 transaction indicating whether or not 
any executive officer, director or affiliate of 
the issuer or any person enumerated in In-
struction C of this statement will tender or 
sell securities of the issuer owned or held by 
such person and/or how such securities, and 
securities with respect to which such person 
holds proxies, will be voted and the reasons 
therefor. 

Instruction: If the information required by 
Item 12(a) is available to the person filing 
this statement at the time this statement is 
initially filed with the Commission, the in-
formation shall be included in the initial fil-
ing. However, if the information is not avail-
able to such person at the time of such ini-
tial filing, it shall be filed with the Commis-
sion promptly but in no event later than 
seven days (or two business days with re-
spect to a tender offer subject to Regulation 
14D (§ 240.14d–1 to 240.14d–101) or ten business 
days with respect to a tender offer subject to 
Rule 13e–4 (§§ 240.13e–4)) after the date of such 
filing and, if material, disclosed to security 
holders of the issuer pursuant to Rule 13e– 
3(e) (§ 240.13e–3(e)), and disseminated to them 
in a manner reasonably calculated to inform 
security holders. 

(b) To the extent known by the person fil-
ing this statement after making reasonable 
inquiry, state whether any person named in 
paragraph (a) of this item has made a rec-
ommendation in support of or opposed to the 
Rule 13e–3 transaction and the reasons for 
such recommendation. If no recommendation 
has been made by such persons, furnish a 
statement to that effect. 

Item 13. Other Provisions of the Transaction. 
(a) State whether or not appraisal rights are 
provided under applicable state law or under 
the issuer’s articles of incorporation or will 
be voluntarily accorded by the issuer or affil-
iate to security holders in connection with 
the Rule 13e–3 transaction and, if so, summa-
rize such appraisal rights. If appraisal rights 
will not be available under the applicable 
state law, to security holders who object to 
the transaction, briefly outline the rights 
which may be available to such security 
holders under such law. 

(b) If any provision has been made by the 
issuer or affiliate in connection with the 
Rule 13e–3 transaction to allow unaffiliated 
security holders to obtain access to the cor-
porate files of the issuer or affiliate or to ob-
tain counsel or appraisal services at the ex-
pense of the issuer or affiliate, describe such 
provision. 

(c) If the Rule 13e–3 transaction involves 
the exchange of debt securities of the issuer 
or affiliate for the equity securities held by 
security holders of the issuer who are not af-
filiates, describe whether or not the issuer or 
affiliate will take steps to provide or assure 
that such securities are or will be eligible for 
trading on any national securities exchange 
or an automated inter-dealer quotation sys-
tem. 

Item 14. Financial Information. (a) Furnish 
the following financial data concerning the 
issuer: (1) Audited financial statements for 
the two fiscal years required to be filed with 
the issuer’s most recent annual report under 
sections 13 and 15(d) of the Act; 

(2) Unaudited balance sheets and compara-
tive year-to-date income statements and 
statements of cash flows and related earn-
ings per share amounts required to be in-
cluded in the issuer’s most recent quarterly 
report filed pursuant to the Act; 

(3) Ratio of earnings to fixed charges for 
the two most recent fiscal years and the in-
terim periods provided under Item 14(a)(2); 
and 

(4) Book value per share as of the most re-
cent fiscal year end and as of the date of the 
latest interim balance sheet provided under 
Item 14(a)(2). 

(b) If material, provide pro forma data dis-
closing the effect of the Rule 13e–3 trans-
action on: (1) The issuer’s balance sheet as of 
the most recent fiscal year end and the lat-
est interim balance sheet provided under 
Item 14(a)(2); 
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(2) The issuer’s statement of income, earn-
ings per share amounts, and ratio of earnings 
to fixed charges for the most recent fiscal 
year and the latest interim period provided 
under Item 14(a)(2); and 

(3) The issuer’s book value per share as of 
the most recent fiscal year end and as of the 
latest interim balance sheet date provided 
under Item 14(a)(2). 

Item 15. Persons and Assets Employed, Re-
tained or Utilized. (a) Identify and describe 
the purpose for which any officer, employee, 
class of employees or corporate asset of the 
issuer (excluding corporate assets which are 
proposed to be used as consideration for pur-
chases of securities which are disclosed in 
Item 6 of this schedule) has been or is pro-
posed to be employed, availed of or utilized 
by the issuer or affiliate in connection with 
the Rule 13e–3 transaction. 

(b) Identify all persons and classes of per-
sons (excluding officers, employees and class 
of employees who have been identified in 
Item 15(a) of this Schedule) employed, re-
tained or to be compensated by the person 
filing this statement, or by any person on be-
half of the person filing this statement, to 
make solicitations or recommendations in 
connection with the Rule 13e–3 transaction 
and provide a summary of the material 
terms of such employment, retainer or ar-
rangement for compensation. 

Item 16. Additional Information. Furnish 
such additional material information, if any, 
as may be necessary to make the required 
statements, in the light of the circumstances 
under which they are made, not materially 
misleading. 

Item 17. Material to be Filed as Exhibits. Fur-
nish a copy of: 

(a) Any loan agreement referred to in Item 
6 of this Schedule; 

Instruction: The identity of any bank which 
is a party to a loan agreement need not be 
disclosed if the person filing the statement 
has requested that the identity of such bank 
not be made available to the public pursuant 
to Item 6 of this schedule. 

(b) Any report, opinion or appraisal re-
ferred to in Items 8(d) or 9 of this schedule; 

(c) Any document setting forth the terms 
of any contract, arrangements or under-
standings or relationships referred to in Item 
11 of this schedule; and 

(d) Any disclosure materials furnished to 
security holders in connection with the 
transaction pursuant to Rule 13e–3(d) 
(§ 240.13e–3(d)). 

(e) A detailed statement describing the ap-
praisal rights and the procedures for exer-
cising such appraisal rights which are re-
ferred to in Item 13(a) of this schedule. 

(f) If any oral solicitation of or rec-
ommendations to security holders referred 
to in Item 15(b) are to be made by or on be-
half of the person filing this statement, any 
written instruction, form or other material 

which is furnished to the persons making the 
actual oral solicitation or recommendation 
for their use, directly or indirectly, in con-
nection with the Rule 13e–3 transaction. 

SIGNATURE 

After due inquiry and to the best of my 
knowledge and belief, I certify that the in-
formation set forth in this statement is true, 
complete and correct. 

(Date)———————————————— 
(Signature)——————————— 
(Name and Title)—————— 

The original statement shall be signed by 
each person on whose behalf the statement is 
filed or his authorized representative. If the 
statement is signed on behalf of a person by 
his authorized representative (other than an 
executive officer or general partner of the 
person filing this statement), evidence of the 
representative’s authority to sign on behalf 
of such person shall be filed with the state-
ment. The name and any title of each person 
who signs the statement shall be typed or 
printed beneath his signature. 

(Sec. 17(a), 19(a), 48 Stat. 84, 85; secs. 3(b), 
10(b), 13(e), 14(a), 14(d), 14(e), 23(a), 48 Stat. 
882, 894, 895, 891, 901; sec. 209, 48 Stat. 908; sec. 
203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; sec. 
10, 68 Stat. 686; sec. 5, 78 Stat. 569, 570; secs. 
2, 3, 82 Stat. 454, 455; secs. 1, 2, 3–5, 84 Stat. 
1497; secs. 3, 18, 89 Stat. 97, 155; 15 U.S.C. 
77g(a), 77s(a), 78c(b), 78j(b), 78m(e), 78n(a), 
78n(c), 78n(e), 78w(a)) 
[44 FR 46743, Aug. 8, 1979, as amended at 51 
FR 2477, Jan. 17, 1986; 51 FR 42059, Nov. 20, 
1986; 57 FR 45294, Oct. 1, 1992; 57 FR 48290, 
Oct. 22, 1992] 

§ 240.13e–101 Schedule 13E–4. Tender 
offer statement pursuant to section 
13(e)(1) of the Securities Exchange 
Act of 1934 and § 240.13e–4 there-
under. 

Securities and Exchange Commission 
Washington, DC 

Issuer Tender Offer Statement 

Pursuant to Section 13(e)(1) of the Securities 
Exchange Act of 1934 

(Amendment No. ——————) 
Name of Issuer lllllllllllllll

Name of person(s) filing statement lllll

Title of class of securities lllllllll

CUSIP number of class of securities llll

Name, address and telephone number of per-
son authorized to receive notices and com-
munications on behalf of the person(s) fil-
ing statement lllllllllllllll

Date tender offer first published, sent or 
given to security holders lllllllll

Instruction. Ten copies of this statement, 
including all exhibits, shall be filed with the 
Commission. 
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CALCULATION OF FILING FEE 

Transaction valuation* Amount of filing fee 

*Set forth the amount on which the filing fee is calculated 
and state how it was determined. 

[ ] Check box if any part of the fee is offset 
as provided by Rule 0.11(a)(2) and identify 
the filing with which the offsetting fee 
was previously paid. Identify the pre-
vious filing by registration statement 
number, or the Form or Schedule and the 
date of its filing. 

Amount Previously Paid: llllllllll

Form or Registration No.: lllllllll

Filing Party: llllllllllllllll

Date Filed: lllllllllllllllll

GENERAL INSTRUCTIONS 

A. The item numbers and captions of the 
items shall be included but the text of the 
items is to be omitted. The answers to the 
items shall be so prepared as to indicate 
clearly the coverage of the items without re-
ferring to the text of the items. Answer 
every item. If an item is inapplicable or the 
answer is in the negative, so state. 

B. Information contained in exhibits to the 
statement or in a filing by the issuer may be 
incorporated by reference in answer or par-
tial answer to any item or subitem of the 
statement unless it would render such an-
swer incomplete, unclear or confusing. Mat-
ter incorporated by reference shall be clearly 
identified in the reference by page, para-
graph, caption or otherwise. An express 
statement that the specified matter is incor-
porated by reference shall be made at the 
particular place in the statement where the 
information is required. A copy of any infor-
mation or a copy of the pertinent pages of a 
document containing such information 
which is incorporated by reference shall be 
submitted with this statement as an exhibit 
and shall be deemed to be filed with the 
Commission for all purposes of the Act. 

C. If the statement is filed by general or 
limited partnership, syndicate or other 
group, the information called for by Items 2– 
5, inclusive, shall be given with respect to (i) 
each partner of such general partnership; (ii) 
each partner who is denominated as a gen-
eral partner or who functions as a general 
partner of such limited partnership; (iii) 
each member of such syndicate or group; and 
(iv) each person controlling such partner or 
member. If the statement is filed by a cor-
poration, or if a person referred to in (i), (ii), 
(iii) or (iv) of this Instruction is a corpora-
tion, the information called for by Items 2– 
5, inclusive, shall be given with respect to (a) 
each executive officer and director of such 
corporation; (b) each person controlling such 
corporation; and (c) each executive officer 

and director of any corporation ultimately 
in control of such corporation. 

D. Upon termination of the tender offer, 
the person filing this statement shall 
promptly, but in no event later than ten 
business days after termination of the tender 
offer, file a final amendment to Schedule 
13E–4 (§ 240.13E–100) disclosing all material 
changes in the information set forth in such 
statement and stating that the tender offer 
has terminated, the date of such termination 
and the results of such tender offer. 

E. Amendments disclosing a material 
change in the information set forth in this 
statement may omit information previously 
disclosed in this statement. 

Item 1. Security and Issuer. (a) State the 
name of the issuer and the address of its 
principal executive office; 

(b) State the exact title and the amount of 
securities outstanding of the class of secu-
rity being sought as of the most recent prac-
ticable date; the exact amount of such secu-
rities being sought and the consideration 
being offered therefor; whether any such se-
curities are to be purchased from any officer, 
director or affiliate of the issuer, and the de-
tails of each such transaction; and 

(c) Identify the principal market in which 
such securities are being traded and, if the 
principal market is an exchange, state the 
high and low sales prices for such securities 
as reported in the consolidated transaction 
reporting system or, if not so reported, on 
such principal exchange for each quarterly 
period during the past two years. If the prin-
cipal market is not an exchange, state the 
range of high and low bid quotations for each 
quarterly period during the past two years, 
the source of such quotations, and if there is 
currently no established trading market for 
such securities (excluding limited or spo-
radic) furnish a statement to that effect. 

(d) State the name and address of the per-
son filing this statement, if other than the 
issuer, and the nature of the affiliation be-
tween such person and the issuer. 

Item 2. Source and Amount of Funds or Other 
Consideration. (a) State the source and total 
amount of funds or other consideration for 
the purchase of the maximum amount of se-
curities for which the tender offer is being 
made. 

(b) If all or any part of such funds or other 
consideration is, or is expected to be bor-
rowed, directly or indirectly, for the purpose 
of the tender offer: 

(1) Provide a summary of each such loan 
agreement or arrangement containing the 
identity of the parties, the term, the collat-
eral, the stated and effective interest rates, 
and other material terms or conditions rel-
ative to such loan agreement; and 

(2) Briefly describe any plans or arrange-
ments to finance or repay such borrowings, 
or if no such plans or arrangements have 
been made, make a statement to that effect. 
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Item 3. Purpose of the Tender Offer and Plans 
or Proposals of the Issuer or Affiliate. State the 
purpose or purposes of the tender offer, and 
whether the securities are to be retired, held 
in the treasury of the issuer, or otherwise 
disposed of, indicating such disposition, and 
any plans or proposals which relate to or 
would result in: 

(a) The acquisition by any person of addi-
tional securities of the issuer, or the disposi-
tion of securities of the issuer; 

(b) An extraordinary corporate trans-
action, such as a merger, reorganization or 
liquidation, involving the issuer or any of its 
subsidiaries; 

(c) A sale or transfer of a material amount 
of assets of the issuer or any of its subsidi-
aries; 

(d) Any change in the present board of di-
rectors or management of the issuer includ-
ing, but not limited to, any plans or pro-
posals to change the number or the term of 
directors, to fill any existing vacancy on the 
board or to change any material term of the 
employment contract of any executive offi-
cer; 

(e) Any material change in the present div-
idend rate or policy, or indebtedness or cap-
italization of the issuer; 

(f) Any other material change in the 
issuer’s corporate structure or business, in-
cluding if the issuer is a registered closed- 
end investment company, any plans or pro-
posals to make any changes in its invest-
ment policy for which a vote would be re-
quired by section 13 of the Investment Com-
pany Act of 1940; 

(g) Changes in the issuer’s charter, bylaws 
or instruments corresponding thereto or 
other actions which may impede the acquisi-
tion of control of the issuer by any person; 

(h) Causing a class of equity security of the 
issuer to be delisted from a national securi-
ties exchange or to cease to be authorized to 
be quoted in an inter-dealer quotation sys-
tem of a registered national securities asso-
ciation; 

(i) A class of equity security of the issuer 
becoming eligible for termination of reg-
istration pursuant to section 12(g)(4) of the 
Act; or 

(j) The suspension of the issuer’s obligation 
to file reports pursuant to section 15(d) of 
the Act. 

Item 4. Interest in Securities of the Issuer. De-
scribe any transaction in the class of subject 
security that was effected during the past 40 
business days by the issuer or the person fil-
ing this statement, by any person referred to 
in Instruction C of this schedule or by any 
associate or subsidiary of any such person, 
including any executive officer or director of 
any such subsidiary. 

Instructions. 1. The description of a trans-
action required by this Item shall include, 
but not necessarily be limited to: (1) The 
identity of the person covered by this Item 

who effected the transaction; (2) the date of 
the transaction; (3) the amount of securities 
involved; (4) the price per security; and (5) 
where and how the transaction was effected. 

2. If the information required by this Item 
is available to the person filing this state-
ment at the time this statement is initially 
filed with the Commission, the information 
should be included in the initial filing. How-
ever, if the information is not available to 
such person at the time of such initial filing, 
it shall be filed with the Commission 
promptly but in no event later than ten busi-
ness days after such date of the filing and, if 
material, should be disclosed to security 
holders of the issuer in a manner reasonably 
calculated to inform security holders. 

Item 5. Contracts, Arrangements, Under-
standings or Relationships With Respect to the 
Issuer’s Securities. Describe any contract, ar-
rangement, understanding or relationship re-
lating, directly or indirectly, to the tender 
offer (whether or not legally enforceable) be-
tween the person filing this statement (in-
cluding any person enumerated in Instruc-
tion C of this schedule) and any person with 
respect to any securities of the issuer (in-
cluding, but not limited to, any contract, ar-
rangement, understanding or relationship 
concerning the transfer or the voting of any 
such securities, joint ventures, loan or op-
tion arrangements, puts or calls, guaranties 
of loans, guaranties against loss, or the giv-
ing or withholding of proxies, consents or au-
thorizations) naming the persons with whom 
such contracts, arrangements, under-
standings or relationships have been entered 
into and giving the material provisions 
thereof. Include such information for any of 
such securities that are pledged or otherwise 
subject to a contingency, the occurrence of 
which would give another person the power 
to direct the voting or disposition of such se-
curities, except that disclosure of standard 
default and similar provisions contained in 
loan agreements need not be included. 

Item 6. Persons Retained, Employed or to be 
Compensated. Identify all persons and classes 
of persons employed, retained or to be com-
pensated by the person filing this statement, 
or by any person on behalf of the person fil-
ing this statement, to make solicitations or 
recommendations in connection with the 
tender offer, and provide a summary of the 
material terms of such employment, retainer 
or arrangement for compensation. 

Item 7. Financial Information. (a) If mate-
rial, furnish the following financial data of 
the issuer: 

(1) Audited financial statements for the 
two fiscal years required to be filed with the 
issuer’s most recent annual report under 
Sections 13 and 15(d) of the Act; 

(2) Unaudited balance sheets and compara-
tive year-to-date income statements and 
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statements of cash flows and related earn-
ings per share amounts required to be in-
cluded in the issuer’s most recent quarterly 
report filed pursuant to the Act; 

(3) Ratio of earnings to fixed charges for 
the two most recent fiscal years and the in-
terim periods provided under Item 7(a)(2); 
and 

(4) Book value per share as of the most re-
cent fiscal year end and as of the date of the 
latest interim balance sheet provided under 
Item 7(a)(2). 

(b) If material, provide pro forma data dis-
closing the effect of the tender offer on: 

(1) The issuer’s balance sheet as of the 
most recent fiscal year end and the latest in-
terim balance sheet provided under Item 
7(a)(2); 

(2) The issuer’s statement of income, earn-
ings per share amounts, and ratio of earnings 
to fixed charges for the most recent fiscal 
year and the latest interim period provided 
under Item 7(a)(2); and 

(3) The issuer’s book value per share as of 
the most recent fiscal year end and as of the 
latest interim balance sheet date provided 
under Item 7(a)(2). 

Item 8. Additional information. If material to 
a decision by a security holder whether to 
sell, tender or hold securities being sought in 
the tender offer, furnish information includ-
ing, but not limited to, the following: 

(a) Any present or proposed contracts, ar-
rangements, understandings or relationships 
between the issuer and its executive officers, 
directors or affiliates (other than any con-
tract, arrangement or understanding re-
quired to be disclosed pursuant to Item 5 of 
this schedule); 

(b) Any applicable regulatory requirements 
which must be complied with or approvals 
which must be obtained in connection with 
the tender offer; 

(c) The applicability of the margin require-
ments of section 7 of the Act and the regula-
tions promulgated thereunder; 

(d) Any material pending legal proceedings 
relating to the tender offer, including the 
name and location of the court or agency in 
which the proceedings are pending, the date 
instituted, the principal parties thereto and 
a brief summary of the proceedings and the 
relief sought; and 

Instruction. In connection with sub-item 
(d), a copy of any document relating to a 
major development (such as pleadings, an 
answer, complaint, temporary restraining 
order, injunction, opinion, judgment or 
order) in a material pending legal proceeding 
should be furnished promptly to the Commis-
sion on a supplemental basis. 

(e) Such additional material information, 
if any, as may be necessary to make the re-
quired statements, in light of the cir-
cumstances under which they are made, not 
materially misleading. 

Item 9. Material to be filed as exhibits. Fur-
nish a copy of: 

(a) Tender offer material which is pub-
lished, sent or given to security holders by 
or on behalf of the person filing this state-
ment in connection with the tender offer; 

(b) Any loan agreement referred to in Item 
2 of this schedule; 

(c) Any document setting forth the terms 
of any contract, arrangements, under-
standings or relationships referred to in 
Items 5 or 8(a) of this Schedule; 

(d) Any written opinion prepared by legal 
counsel at the request of the person filing 
this statement and communicated to such 
person pertaining to the tax consequences of 
the tender offer; 

(e) In the exchange offer where securities 
of the issuer have been or are to be reg-
istered under the Securities Act of 1933, any 
prospectus filed with the Commission in con-
nection with the registration statement; and 

(f) If any oral solicitation of security hold-
ers is to be made by or on behalf of the per-
son filing this statement, any written in-
struction, form or other material which is 
furnished to the persons making the actual 
oral solicitation for their use, directly or in-
directly, in connection with the tender offer. 

SIGNATURE 

After due inquiry and to the best of my 
knowledge and belief, I certify that the in-
formation set forth in this statement is true, 
complete and correct. 
Date llllllllllllllllllll

Signature llllllllllllllllll

Name and title lllllllllllllll

The original statement shall be signed by 
each person on whose behalf the statement is 
filed or his authorized representative. If the 
statement is signed on behalf of a person by 
his authorized representative (other than an 
executive officer or general partner of the 
person filing this statement) evidence of the 
representative’s authority to sign on behalf 
of such person shall be filed with the state-
ment. The name and any title of each person 
who signs the statement shall be typed or 
printed beneath his signature. 

(Secs. 3(b), 9(a)(6), 10(b), 13(e), 14(e), 15(c)(1), 
23(a), 48 Stat. 882, 889, 891, 894, 895, 901, sec. 8, 
49 Stat. 1379, sec. 5, 78 Stat. 569, 570, secs. 2, 
3, 82 Stat. 454, 455, secs. 1, 2, 3–5, 84 Stat. 1497, 
secs. 3, 18, 89 Stat. 97, 155 (15 U.S.C. 78c(b), 
78i(a), 78j(b), 78m(e), 78n(e), 78o(c), 78w(a))) 
[44 FR 49412, Aug. 22, 1979, as amended at 51 
FR 2477, Jan. 17, 1986; 57 FR 45294, Oct. 1, 
1992] 
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§ 240.13e–102 Schedule 13E–4F. Tender 
offer statement pursuant to section 
13(e) (1) of the Securities Exchange 
Act of 1934 and § 240.13e–4 there-
under. 

Securities and Exchange Commission 
Washington, DC 20549 
Schedule 13E–4F 
Issuer Tender Offer Statement Pursuant to 

Section 13(e)(1) of the Securities Exchange 
Act of 1934 

[Amendment No. ll] 
lllllllllllllllllllllll

(Exact name of Issuer as specified in its 
charter) 

lllllllllllllllllllllll

(Translation of Issuer’s Name into English 
(if applicable) ) 

lllllllllllllllllllllll

(Jurisdiction of Issuer’s Incorporation or 
Organization) 

lllllllllllllllllllllll

(Name(s) of Person(s) Filing Statement) 
lllllllllllllllllllllll

(Title of Class of Securities) 
lllllllllllllllllllllll

(CUSIP Number of Class of Securities) (if 
applicable) 

lllllllllllllllllllllll

(Name, address (including zip code) and 
telephone number (including area code) of 
person authorized to receive notices and 
communications on behalf of the person(s) 
filing statement) 

lllllllllllllllllllllll

(Date tender offer first published, sent or 
given to securityholders) 

Calculation of Filing Fee * 
Transaction Valuation 
Amount of Filing Fee 

*Set forth the amount on which the filing 
fee is calculated and state how it was deter-
mined. See General Instruction II. C. for 
rules governing the calculation of the filing 
fee. 

[ ] Check box if any part of the fee is offset 
as provided by Rule 0–11(a)(2) and iden-
tify the filing with which the offsetting 
fee was previously paid. Identify the pre-
vious filing by registration statement 
number, or the Form or Schedule and the 
date of its filing. 

Amount Previously Paid: llll 

Registration No.: llll 

Filing Party: 
lllllllllllllllllllllll

Form: llll Date Filed: llll 

GENERAL INSTRUCTIONS 

I. ELIGIBILITY REQUIREMENTS FOR USE OF 
SCHEDULE 13E–4F 

A. Schedule 13E–4F may be used by any 
foreign private issuer if: (1) The issuer is in-

corporated or organized under the laws of 
Canada or any Canadian province or terri-
tory; (2) the issuer is making a cash tender 
or exchange offer for the issuer’s own securi-
ties; and (3) less than 40 percent of the class 
of such issuer’s securities outstanding that 
is the subject of the tender offer is held by 
U.S. holders. The calculation of securities 
held by U.S. holders shall be made as of the 
end of the issuer’s last quarter or, if such 
quarter terminated within 60 days of the fil-
ing date, as of the end of the issuer’s pre-
ceding quarter. 

Instructions 

1. For purposes of this Schedule, ‘‘foreign 
private issuer’’ shall be construed in accord-
ance with Rule 405 under the Securities Act. 

2. For purposes of this Schedule, the term 
‘‘U.S. holder’’ shall mean any person whose 
address appears on the records of the issuer, 
any voting trustee, any depositary, any 
share transfer agent or any person acting in 
a similar capacity on behalf of the issuer as 
being located in the United States. 

3. If this Schedule is filed during the pend-
ency of one or more ongoing cash tender or 
exchange offers for securities of the class 
subject to this offer that was commenced or 
was eligible to be commenced on Schedule 
14D–1F and/or Form F–8 or Form F–80, the 
date for calculation of U.S. ownership for 
purposes of this Schedule shall be the same 
as that date used by the initial bidder or 
issuer. 

4. For purposes of this Schedule, the class 
of subject securities shall not include any se-
curities that may be converted into or are 
exchangeable for the subject securities. 

B. Any issuer using this Schedule must ex-
tend the cash tender or exchange offer to 
U.S. holders of the class of securities subject 
to the offer upon terms and conditions not 
less favorable than those extended to any 
other holder of the same class of such securi-
ties, and must comply with the requirements 
of any Canadian federal, provincial and/or 
territorial law, regulation or policy relating 
to the terms and conditions of the offer. 

C. This Schedule shall not be used if the 
issuer is an investment company registered 
or required to be registered under the Invest-
ment Company Act of 1940. 

II. FILING INSTRUCTIONS AND FEES 

A. Five copies of this Schedule and any 
amendment thereto (see part I, Item 1.(b)), 
including all exhibits and any other paper or 
document filed as part of the Schedule, shall 
be filed with the Commission at its principal 
office. Each copy shall be bound, stapled or 
otherwise compiled in one or more parts, 
without stiff covers. The binding shall be 
made on the side or stitching margin in such 
manner as to leave the reading matter leg-
ible. Three additional copies of the Schedule 
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and any amendment thereto, similarly 
bound, also shall be filed. No exhibits are re-
quired to accompany such additional copies. 

B. The original and at least one copy of 
this Schedule and any amendments thereto 
shall be signed manually by the persons 
specified herein. Unsigned copies shall be 
conformed. 

C. At the time of filing this Schedule with 
the Commission, the issuer shall pay to the 
Commission in accordance with Rule 0–11 of 
the Exchange Act, a fee in U.S. dollars in the 
amount prescribed by section 13(e)(3) of the 
Exchange Act. See also Rule 0–9 of the Ex-
change Act. 

(1) The value of the securities to be ac-
quired solely for cash shall be the amount of 
cash to be paid for them, calculated into U.S. 
dollars. 

(2) The value of the securities to be ac-
quired with securities or other non-cash con-
sideration, whether or not in combination 
with a cash payment for the same securities, 
shall be based on the market value of the se-
curities to be acquired by the issuer as estab-
lished in accordance with paragraph (3) of 
this section. 

(3) When the fee is based upon the market 
value of the securities, such market value 
shall be established by either the average of 
the high and low prices reported on the con-
solidated reporting system (for exchange- 
traded securities and last sale reported for 
over-the-counter securities) or the average 
of the bid and asked price (for other over- 
the-counter securities) as of a specified date 
within 5 business days prior to the date of 
filing the Schedule. If there is no market for 
the securities to be acquired by the issuer, 
the value shall be based upon the book value 
of such securities computed as of the latest 
practicable date prior to the date of filing of 
the Schedule, unless the issuer of the securi-
ties is in bankruptcy or receivership or has 
an accumulated capital deficit, in which case 
one-third of the principal amount, par value 
or stated value of such securities shall be 
used. 

D. If at any time after the initial payment 
of the fee the aggregate consideration of-
fered is increased, an additional filing fee 
based upon such increase shall be paid with 
the required amended filing. 

E. If any part of the document or docu-
ments to be sent to shareholders is in a lan-
guage other than English, it shall be accom-
panied by a translation in English. If any 
other part of this Schedule, or any exhibit or 
other paper or document filed as part of the 
schedule, is in a foreign language, it shall be 
accompanied by a substantive summary, 
version or translation in the English lan-
guage. 

F. The manually signed original of the 
Schedule or any amendment thereto shall be 
numbered sequentially (in addition to any 
internal numbering which otherwise may be 
present) by handwritten, typed, printed or 

other legible form of notation from the first 
page of the document through the last page 
of that document and any exhibits or attach-
ments thereto. Further, the total number of 
pages contained in a numbered original shall 
be set forth on the first page of the docu-
ment. 

III. COMPLIANCE WITH THE EXCHANGE ACT 

A. Pursuant to Rule 13e–4(g) under the Ex-
change Act, the issuer shall be deemed to 
comply with the requirements of section 
13(e)(1) of the Exchange Act and Rule 13e–4 
and Schedule 13E–4 thereunder in connection 
with a cash tender or exchange offer for se-
curities that may be made pursuant to this 
Schedule, provided that, if an exemption has 
been granted from the requirements of Cana-
dian federal, provincial and/or territorial 
laws, regulations or policies, and the tender 
offer does not comply with requirements 
that otherwise would be prescribed by Rule 
13e–4, the issuer (absent an order from the 
Commission) shall comply with the provi-
sions of section 13(e)(1) and Rule 13e–4 and 
Schedule 13E–4 thereunder. 

B. Any cash tender or exchange offer made 
pursuant to this Schedule is not exempt 
from the antifraud provisions of section 10(b) 
of the Exchange Act and Rule 10b–5 there-
under, section 13(e)(1) of the Exchange Act 
and Rule 13e–4(b)(1) thereunder, and section 
14(e) of the Exchange Act and Rule 14e–3 
thereunder, and this Schedule shall be 
deemed ‘‘filed’’ for purposes of section 18 of 
the Exchange Act. 

C. The issuer’s attention is directed to 
Regulation M (§§ 242.100 through 242.105 of 
this chapter), in the case of an issuer ex-
change offer, and to Rule 10b–13 under the 
Exchange Act (§ 240.10b–13), in the case of an 
issuer cash tender offer or issuer exchange 
offer. [See Exchange Act Release No. 29355 
(June 21, 1991) containing an exemption from 
Rule 10b–13.] 

Part I—Information Required To Be Sent to 
Shareholders 

Item 1. Home Jurisdiction Documents 

(a) This Schedule shall be accompanied by 
the entire disclosure document or documents 
required to be delivered to holders of securi-
ties to be acquired by the issuer in the pro-
posed transaction pursuant to the laws, regu-
lations or policies of the Canadian jurisdic-
tion in which the issuer is incorporated or 
organized, and any other Canadian federal, 
provincial and/or territorial law, regulation 
or policy relating to the terms and condi-
tions of the offer. The Schedule need not in-
clude any documents incorporated by ref-
erence into such disclosure document(s) and 
not distributed to offerees pursuant to any 
such law, regulation or policy. 

(b) Any amendment made by the issuer to 
a home jurisdiction document or documents 
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shall be filed with the Commission under 
cover of this Schedule, which must indicate 
on the cover page the number of the amend-
ment. 

(c) In an exchange offer where securities of 
the issuer have been or are to be offered or 
cancelled in the transaction, such securities 
shall be registered on forms promulgated by 
the Commission under the Securities Act of 
1933 including, where available, the Commis-
sion’s Form F–8 or F–80 providing for inclu-
sion in that registration statement of the 
home jurisdiction prospectus. 

Item 2. Informational Legends 

The following legends, to the extent appli-
cable, shall appear on the outside front cover 
page of the home jurisdiction document(s) in 
bold-face roman type at least as high as ten- 
point modern type and at least two-points 
leaded: 

‘‘This tender offer is made by a foreign 
issuer for its own securities, and while the 
offer is subject to disclosure requirements of 
the country in which the issuer is incor-
porated or organized, investors should be 
aware that these requirements are different 
from those of the United States. Financial 
statements included herein, if any, have been 
prepared in accordance with foreign gen-
erally accepted accounting principles and 
thus may not be comparable to financial 
statements of United States companies. 

‘‘The enforcement by investors of civil li-
abilities under the federal securities laws 
may be affected adversely by the fact that 
the issuer is located in a foreign country, 
and that some or all of its officers and direc-
tors are residents of a foreign country. 

‘‘Investors should be aware that the issuer 
or its affiliates, directly or indirectly, may 
bid for or make purchases of the securities of 
the issuer subject to the offer, or of its re-
lated securities, during the period of the 
issuer tender offer, as permitted by applica-
ble Canadian laws or provincial laws or regu-
lations.’’ 

NOTE TO ITEM 2. If the home jurisdiction 
document(s) are delivered through an elec-
tronic medium, the issuer may satisfy the 
legibility requirements for the required leg-
ends relating to type size and fonts by pre-
senting the legend in any manner reasonably 
calculated to draw security holder attention 
to it. 

Part II—Information Not Required To Be 
Sent to Shareholders 

The exhibits specified below shall be filed 
as part of the Schedule, but are not required 
to be sent to shareholders unless so required 
pursuant to the laws, regulations or policies 
of Canada and/or any of its provinces or ter-
ritories. Exhibits shall be lettered or num-
bered appropriately for convenient reference. 

(1) File any reports or information that, in 
accordance with the requirements of the 
home jurisdiction(s), must be made publicly 
available by the issuer in connection with 
the transaction, but need not be dissemi-
nated to shareholders. 

(2) File copies of any documents incor-
porated by reference into the home jurisdic-
tion document(s) . 

(3) If any name is signed to the Schedule 
pursuant to power of attorney, manually 
signed copies of any such power of attorney 
shall be filed. If the name of any officer sign-
ing on behalf of the issuer is signed pursuant 
to a power of attorney, certified copies of a 
resolution of the issuer’s board of directors 
authorizing such signature also shall be 
filed. 

Part III—Undertakings and Consent to 
Service of Process 

1. Undertakings 

The Schedule shall set forth the following 
undertakings of the issuer: 

(a) The issuer undertakes to make avail-
able, in person or by telephone, representa-
tives to respond to inquiries made by the 
Commission staff, and to furnish promptly, 
when requested to do so by the Commission 
staff, information relating to this Schedule 
or to transactions in said securities. 

(b) The issuer also undertakes to disclose 
in the United States, on the same basis as it 
is required to make such disclosure pursuant 
to applicable Canadian federal and/or provin-
cial or territorial laws, regulations or poli-
cies, or otherwise discloses, information re-
garding purchases of the issuer’s securities 
in connection with the cash tender or ex-
change offer covered by this Schedule. Such 
information shall be set forth in amend-
ments to this Schedule. 

2. Consent to Service of Process 

(a) At the time of filing this Schedule, the 
issuer shall file with the Commission a writ-
ten irrevocable consent and power of attor-
ney on Form F–X. 

(b) Any change to the name or address of a 
registrant’s agent for service shall be com-
municated promptly to the Commission by 
amendment to Form F–X referencing the file 
number of the registrant. 

Part IV—Signatures 

A. The Schedule shall be signed by each 
person on whose behalf the Schedule is filed 
or its authorized representative. If the 
Schedule is signed on behalf of a person by 
his authorized representative (other than an 
executive officer or general partner of the 
company), evidence of the representative’s 
authority shall be filed with the Schedule. 
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B. The name of each person who signs the 
Schedule shall be typed or printed beneath 
his signature. 

C. By signing this Schedule, the person(s) 
filing the Schedule consents without power 
of revocation that any administrative sub-
poena may be served, or any administrative 
proceeding, civil suit or civil action where 
the cause of action arises out of or relates to 
or concerns any offering made or purported 
to be made in connection with the filing on 
Schedule 13E–4F or any purchases or sales of 
any security in connection therewith, may 
be commenced against it in any administra-
tive tribunal or in any appropriate court in 
any place subject to the jurisdiction of any 
state or of the United States by service of 
said subpoena or process upon the reg-
istrant’s designated agent. 

After due inquiry and to the best of my 
knowledge and belief, I certify that the in-
formation set forth in this statement is true, 
complete and correct. 

lllllllllllllllllllllll

(Signature) 
lllllllllllllllllllllll

(Name and Title) 
lllllllllllllllllllllll

(Date) 
[56 FR 30069, July 1, 1991, as amended at 61 
FR 24656, May 15, 1996; 62 FR 544, Jan. 3, 1997] 

§ 240.13f–1 Reporting by institutional 
investment managers of informa-
tion with respect to accounts over 
which they exercise investment dis-
cretion. 

(a) Every institutional investment 
manager which exercises investment 
discretion with respect to accounts 
holding section 13(f) securities, as de-
fined in paragraph (c) of this section, 
having an aggregate fair market value 
on the last trading day of any month of 
any calendar year of at least 
$100,000,000 shall file a report on Form 
13F (§ 249.325 of this chapter) with the 
Commission within 45 days after the 
last day of such calendar year and 
within 45 days after the last day of 
each of the first three calendar quar-
ters of the subsequent calendar year. 

(b) For the purposes of this rule, ‘‘in-
vestment descretion’’ has the meaning 
set forth in section 3(a)(35) of the Act 
(15 U.S.C. 78c(a)(35)). An institutional 
investment manager shall also be 
deemed to exercise ‘‘investment discre-
tion’’ with respect to all accounts over 
which any person under its control ex-
ercises investment discretion. 

(c) For purposes of this rule ‘‘section 
13(f) securities’’ shall mean equity se-

curities of a class described in section 
13(d)(1) of the Act that are admitted to 
trading on a national securities ex-
change or quoted on the automated 
quotation system of a registered secu-
rities association. In determining what 
classes of securities are section 13(f) se-
curities, an institutional investment 
manager may rely on the most recent 
list of such securities published by the 
Commission pursuant to section 13(f)(3) 
of the Act (15 U.S.C. 78m(f)(3)). Only se-
curities of a class on such list shall be 
counted in determining whether an in-
stitutional investment manager must 
file a report under this rule (§ 240.13f– 
1(a)) and only those securities shall be 
reported in such report. Where a person 
controls the issuer of a class of equity 
securities which are ‘‘section 13(f) secu-
rities’’ as defined in this rule, those se-
curities shall not be deemed to be ‘‘sec-
tion 13(f) securities’’ with respect to 
the controlling person, provided that 
such person does not otherwise exercise 
investment descretion with respect to 
accounts with fair market value of at 
least $100,000,000 within the meaning of 
paragraph (a) of this section. 

(Secs. 3(b), 13(f) and 23 of the Exchange Act 
(15 U.S.C. 78c(b), 78m(f) and 78w)) 
[43 FR 26705, June 22, 1978, as amended at 44 
FR 3034, Jan. 15, 1979] 

§ 240.13f–2 EDGAR Filing of Form 13F 
Reports by Institutional Money 
Managers. 

(a) An institutional investment man-
ager required by Section 13(f)(1) (15 
U.S.C. 78m(f)(1)) of, and rule 13f–1 
(§ 240.13f–1 of this chapter) under, the 
Exchange Act of 1934 to file a report on 
Form 13F (§ 249.325 of this chapter) with 
the Commission may file that report 
on magnetic tape in the format de-
scribed in Form 13F–E (§ 249.326 of this 
chapter). 

(b) Unless otherwise specifically pro-
vided herein, the terms used in this 
section have the same meaning as in 
the Exchange Act and in the rules and 
regulations prescribed under the Ex-
change Act. 
[58 FR 14859, Mar. 18, 1993] 
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REGULATION 14A: SOLICITATION OF 
PROXIES 

ATTENTION ELECTRONIC FILERS 

THIS REGULATION SHOULD BE READ IN 
CONJUNCTION WITH REGULATION S–T 
(PART 232 OF THIS CHAPTER), WHICH 
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC 
FORMAT. MANY PROVISIONS RELATING 
TO THE PREPARATION AND SUBMISSION 
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC 
FORMAT. 

§ 240.14a–1 Definitions. 
Unless the context otherwise re-

quires, all terms used in this regula-
tion have the same meanings as in the 
Act or elsewhere in the general rules 
and regulations thereunder. In addi-
tion, the following definitions apply 
unless the context otherwise requires: 

(a) Associate. The term ‘‘associate,’’ 
used to indicate a relationship with 
any person, means: 

(1) Any corporation or organization 
(other than the registrant or a major-
ity owned subsidiary of the registrant) 
of which such person is an officer or 
partner or is, directly or indirectly, the 
beneficial owner of 10 percent or more 
of any class of equity securities; 

(2) Any trust or other estate in which 
such person has a substantial bene-
ficial interest or as to which such per-
son serves as trustee or in a similar fi-
duciary capacity; and 

(3) Any relative or spouse of such per-
son, or any relative of such spouse, who 
has the same home as such person or 
who is a director or officer of the reg-
istrant or any of its parents or subsidi-
aries. 

(b) Employee benefit plan. For pur-
poses of §§ 240.14a–13, 240.14b–1 and 
240.14b–2, the term ‘‘employee benefit 
plan’’ means any purchase, savings, op-
tion, bonus, appreciation, profit shar-
ing, thrift, incentive, pension or simi-
lar plan primarily for employees, direc-
tors, trustees or officers. 

(c) Entity that exercises fiduciary pow-
ers. The term ‘‘entity that exercises fi-
duciary powers’’ means any entity that 
holds securities in nominee name or 
otherwise on behalf of a beneficial 
owner but does not include a clearing 

agency registered pursuant to section 
17A of the Act or a broker or a dealer. 

(d) Exempt employee benefit plan secu-
rities. For purposes of §§ 240.14a–13, 
240.14b–1 and 240.14b–2, the term ‘‘ex-
empt employee benefit plan securities’’ 
means: 

(1) Securities of the registrant held 
by an employee benefit plan, as defined 
in paragraph (b) of this section, where 
such plan is established by the reg-
istrant; or 

(2) If notice regarding the current so-
licitation has been given pursuant to 
§ 240.14a–13(a)(1)(ii)(C) or if notice re-
garding the current request for a list of 
names, addresses and securities posi-
tions of beneficial owners has been 
given pursuant to § 240.14a–13(b)(3), se-
curities of the registrant held by an 
employee benefit plan, as defined in 
paragraph (b) of this section, where 
such plan is established by an affiliate 
of the registrant. 

(e) Last fiscal year. The term ‘‘last fis-
cal year’’ of the registrant means the 
last fiscal year of the registrant ending 
prior to the date of the meeting for 
which proxies are to be solicited or if 
the solicitation involves written au-
thorizations or consents in lieu of a 
meeting, the earliest date they may be 
used to effect corporate action. 

(f) Proxy. The term ‘‘proxy’’ includes 
every proxy, consent or authorization 
within the meaning of section 14(a) of 
the Act. The consent or authorization 
may take the form of failure to object 
or to dissent. 

(g) Proxy statement. The term ‘‘proxy 
statement’’ means the statement re-
quired by § 240.14a–3(a) whether or not 
contained in a single document. 

(h) Record date. The term ‘‘record 
date’’ means the date as of which the 
record holders of securities entitled to 
vote at a meeting or by written con-
sent or authorization shall be deter-
mined. 

(i) Record holder. For purposes of 
§§ 240.14a–13, 240.14b–1 and 240.14b–2, the 
term ‘‘record holder’’ means any 
broker, dealer, voting trustee, bank, 
association or other entity that exer-
cises fiduciary powers which holds se-
curities of record in nominee name or 
otherwise or as a participant in a clear-
ing agency registered pursuant to sec-
tion 17A of the Act. 
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(j) Registrant. The term ‘‘registrant’’ 
means the issuer of the securities in re-
spect of which proxies are to be solic-
ited. 

(k) Respondent bank. For purposes of 
§§ 240.14a–13, 240.14b–1 and 240.14b–2, the 
term ‘‘respondent bank’’ means any 
bank, association or other entity that 
exercises fiduciary powers which holds 
securities on behalf of beneficial own-
ers and deposits such securities for 
safekeeping with another bank, asso-
ciation or other entity that exercises 
fiduciary powers. 

(l) Solicitation. (1) The terms ‘‘solicit’’ 
and ‘‘solicitation’’ include: 

(i) Any request for a proxy whether 
or not accompanied by or included in a 
form of proxy: 

(ii) Any request to execute or not to 
execute, or to revoke, a proxy; or 

(iii) The furnishing of a form of proxy 
or other communication to security 
holders under circumstances reason-
ably calculated to result in the pro-
curement, withholding or revocation of 
a proxy. 

(2) The terms do not apply, however, 
to: 

(i) The furnishing of a form of proxy 
to a security holder upon the unsolic-
ited request of such security holder; 

(ii) The performance by the reg-
istrant of acts required by § 240.14a–7; 

(iii) The performance by any person 
of ministerial acts on behalf of a per-
son soliciting a proxy; or 

(iv) A communication by a security 
holder who does not otherwise engage 
in a proxy solicitation (other than a so-
licitation exempt under § 240.14a–2) 
stating how the security holder intends 
to vote and the reasons therefor, pro-
vided that the communication: 

(A) Is made by means of speeches in 
public forums, press releases, published 
or broadcast opinions, statements, or 
advertisements appearing in a broad-
cast media, or newspaper, magazine or 
other bona fide publication dissemi-
nated on a regular basis, 

(B) Is directed to persons to whom 
the security holder owes a fiduciary 
duty in connection with the voting of 
securities of a registrant held by the 
security holder, or 

(C) Is made in response to unsolicited 
requests for additional information 
with respect to a prior communication 

by the security holder made pursuant 
to this paragraph (l)(2)(iv). 
[51 FR 44275, Dec. 9, 1986, as amended at 52 
FR 23648, June 24, 1987; 53 FR 16405, May, 9, 
1988; 57 FR 48290, Oct. 22, 1992] 

§ 240.14a–2 Solicitations to which 
§ 240.14a–3 to § 240.14a–15 apply. 

Sections 240.14a–3 to 240.14a–15, ex-
cept as specified, apply to every solici-
tation of a proxy with respect to secu-
rities registered pursuant to section 12 
of the Act (15 U.S.C. 78l), whether or 
not trading in such securities has been 
suspended. To the extent specified 
below, certain of these sections also 
apply to roll-up transactions that do 
not involve an entity with securities 
registered pursuant to section 12 of the 
Act. 

(a) Sections 240.14a–3 to 240.14a–15 do 
not apply to the following: 

(1) Any solicitation by a person in re-
spect to securities carried in his name 
or in the name of his nominee (other-
wise than as voting trustee) or held in 
his custody, if such person— 

(i) Receives no commission or remu-
neration for such solicitation, directly 
or indirectly, other than reimburse-
ment of reasonable expenses, 

(ii) Furnishes promptly to the person 
solicited a copy of all soliciting mate-
rial with respect to the same subject 
matter or meeting received from all 
persons who shall furnish copies there-
of for such purpose and who shall, if re-
quested, defray the reasonable expenses 
to be incurred in forwarding such ma-
terial, and 

(iii) In addition, does no more than 
impartially instruct the person solic-
ited to forward a proxy to the person, if 
any, to whom the person solicited de-
sires to give a proxy, or impartially re-
quest from the person solicited instruc-
tions as to the authority to be con-
ferred by the proxy and state that a 
proxy will be given if no instructions 
are received by a certain date. 

(2) Any solicitation by a person in re-
spect of securities of which he is the 
beneficial owner; 

(3) Any solicitation involved in the 
offer and sale of securities registered 
under the Securities Act of 1933: Pro-
vided, That this paragraph shall not 
apply to securities to be issued in any 
transaction of the character specified 
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in paragraph (a) of Rule 145 under that 
Act; 

(4) Any solicitation with respect to a 
plan of reorganization under Chapter 11 
of the Bankruptcy Reform Act of 1978, 
as amended, if made after the entry of 
an order approving the written disclo-
sure statement concerning a plan of re-
organization pursuant to section 1125 
of said Act and after, or concurrently 
with, the transmittal of such disclo-
sure statement as required by section 
1125 of said Act; 

(5) Any solicitation which is subject 
to Rule 62 under the Public Utility 
Holding Company Act of 1935; and 

(6) Any solicitation through the me-
dium of a newspaper advertisement 
which informs security holders of a 
source from which they may obtain 
copies of a proxy statement, form of 
proxy and any other soliciting material 
and does no more than: 

(i) Name the registrant, 
(ii) State the reason for the adver-

tisement, and 
(iii) Identify the proposal or pro-

posals to be acted upon by security 
holders. 

(b) Sections 240.14a–3 to 240.14a–6 
(other than 14a–6(g)), 240.14a–8, and 
240.14a–10 to 240.14a–15 do not apply to 
the following: 

(1) Any solicitation by or on behalf of 
any person who does not, at any time 
during such solicitation, seek directly 
or indirectly, either on its own or an-
other’s behalf, the power to act as 
proxy for a security holder and does 
not furnish or otherwise request, or act 
on behalf of a person who furnishes or 
requests, a form of revocation, absten-
tion, consent or authorization. Pro-
vided, however, That the exemption set 
forth in this paragraph shall not apply 
to: 

(i) The registrant or an affiliate or 
associate of the registrant (other than 
an officer or director or any person 
serving in a similar capacity); 

(ii) An officer or director of the reg-
istrant or any person serving in a simi-
lar capacity engaging in a solicitation 
financed directly or indirectly by the 
registrant; 

(iii) An officer, director, affiliate or 
associate of a person that is ineligible 
to rely on the exemption set forth in 
this paragraph (other than persons 

specified in paragraph (b)(1)(i) of this 
section), or any person serving in a 
similar capacity; 

(iv) Any nominee for whose election 
as a director proxies are solicited; 

(v) Any person soliciting in opposi-
tion to a merger, recapitalization, reor-
ganization, sale of assets or other ex-
traordinary transaction recommended 
or approved by the board of directors of 
the registrant who is proposing or in-
tends to propose an alternative trans-
action to which such person or one of 
its affiliates is a party; 

(vi) Any person who is required to re-
port beneficial ownership of the reg-
istrant’s equity securities on a Sched-
ule 13D (§ 240.13d–101), unless such per-
son has filed a Schedule 13D and has 
not disclosed pursuant to Item 4 there-
to an intent, or reserved the right, to 
engage in a control transaction, or any 
contested solicitation for the election 
of directors; 

(vii) Any person who receives com-
pensation from an ineligible person di-
rectly related to the solicitation of 
proxies, other than pursuant to 
§ 240.14a–13; 

(viii) Where the registrant is an in-
vestment company registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), an ‘‘interested 
person’’ of that investment company, 
as that term is defined in section 
2(a)(19) of the Investment Company Act 
(15 U.S.C. 80a–2); 

(ix) Any person who, because of a 
substantial interest in the subject mat-
ter of the solicitation, is likely to re-
ceive a benefit from a successful solici-
tation that would not be shared pro 
rata by all other holders of the same 
class of securities, other than a benefit 
arising from the person’s employment 
with the registrant; and 

(x) Any person acting on behalf of 
any of the foregoing. 

(2) Any solicitation made otherwise 
than on behalf of the registrant where 
the total number of persons solicited is 
not more than ten; 

(3) The furnishing of proxy voting ad-
vice by any person (the ‘‘advisor’’) to 
any other person with whom the advi-
sor has a business relationship, if: 

(i) The advisor renders financial ad-
vice in the ordinary course of his busi-
ness; 
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(ii) The advisor discloses to the re-
cipient of the advice any significant re-
lationship with the registrant or any of 
its affiliates, or a security holder pro-
ponent of the matter on which advice 
is given, as well as any material inter-
ests of the advisor in such matter. 

(iii) The advisor receives no special 
commission or remuneration for fur-
nishing the proxy voting advice from 
any person other than a recipient of 
the advice and other persons who re-
ceive similar advice under this sub-
section; and 

(iv) The proxy voting advice is not 
furnished on behalf of any person solic-
iting proxies or on behalf of a partici-
pant in an election subject to the pro-
visions of Rule 14a–11; and 

(4) Any solicitation in connection 
with a roll-up transaction as defined in 
Item 901(c) of Regulation S–K (§ 229.901 
of this chapter) in which the holder of 
a security that is the subject of a pro-
posed roll-up transaction engages in 
preliminary communications with 
other holders of securities that are the 
subject of the same limited partnership 
roll-up transaction for the purpose of 
determining whether to solicit proxies, 
consents, or authorizations in opposi-
tion to the proposed limited partner-
ship roll-up transaction; provided, how-
ever, that: 

(i) This exemption shall not apply to 
a security holder who is an affiliate of 
the registrant or general partner or 
sponsor; and 

(ii) This exemption shall not apply to 
a holder of five percent (5%) or more of 
the outstanding securities of a class 
that is the subject of the proposed roll- 
up transaction who engages in the 
business of buying and selling limited 
partnership interests in the secondary 
market unless that holder discloses to 
the persons to whom the communica-
tions are made such ownership interest 
and any relations of the holder to the 
parties of the transaction or to the 
transaction itself, as required by 
§ 240.14a–6(n)(1) and specified in the No-
tice of Exempt Preliminary Roll-up 
Communication (§ 240.14a–104). If the 
communication is oral, this disclosure 
may be provided to the security holder 
orally. Whether the communication is 
written or oral, the notice required by 

§ 240.14a–6(n) and § 240.14a–104 shall be 
furnished to the Commission. 

(Secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 894, 
895, 901; secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; 
sec. 203(a), 49 Stat. 704; sec. 202, 68 Stat. 686; 
secs. 3, 4, 5, 6, 78, Stat. 565–568, 569, 570–574; 
secs. 1, 2, 3, 82 Stat. 454, 455, secs. 28(c), 1, 2, 
3–5, 84 Stat. 1435, 1497; secs. 10, 18, 89 Stat. 
119, 155; sec. 308(b), 90 Stat. 57; sec. 204, 91 
Stat. 1500; 15 U.S.C. 78l, 78m, 78n, 78o(d)) 
[44 FR 68769, Nov. 29, 1979, as amended at 51 
FR 42059, Nov. 20, 1986; 52 FR 21936, June 10, 
1987; 57 FR 48290, Oct. 22, 1992; 59 FR 63684, 
Dec. 8, 1994] 

§ 240.14a–3 Information to be fur-
nished to security holders. 

(a) No solicitation subject to this 
regulation shall be made unless each 
person solicited is concurrently fur-
nished or has previously been furnished 
with a publicly-filed preliminary or de-
finitive written proxy statement con-
taining the information specified in 
Schedule 14A (§ 240.14a–101) or with a 
preliminary or definitive written proxy 
statement included in a registration 
statement filed under the Securities 
Act of 1933 on Form S–4 or F–4 (§ 239.25 
or § 239.34 of this chapter) or Form N–14 
(§ 239.23) and containing the informa-
tion specified in such Form. 

(b) If the solicitation is made on be-
half of the registrant, other than an in-
vestment company registered under 
the Investment Company Act of 1940, 
and relates to an annual (or special 
meeting in lieu of the annual) meeting 
of security holders, or written consent 
in lieu of such meeting, at which direc-
tors are to be elected, each proxy state-
ment furnished pursuant to paragraph 
(a) of this section shall be accompanied 
or preceded by an annual report to se-
curity holders as follows: 

NOTE TO SMALL BUSINESS ISSUERS—A 
‘‘small business issuer,’’ defined under Rule 
12b–2 of the Exchange Act (§ 240.12b–2), shall 
refer to the disclosure items in Regulation 
S–B (§ 228.10—702 of this chapter) rather than 
Regulation S–K (§ 229.10—702 of this chapter). 
If there is no comparable disclosure item in 
Regulation S–B, a small business issuer need 
not provide the information requested. A 
small business issuer shall provide the infor-
mation in Item 310(a) of Regulation S–B in 
lieu of the financial information required by 
Rule 14a–3(b)(1) (§ 240.14a–3(b)(1)). Small busi-
ness issuers using the transitional small 
business issuers disclosure format in the fil-
ing of their most recent annual report on 
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Form 10–KSB (§ 249.310b of this chapter) need 
not provide the information specified below. 
Rather, those small business issuers shall 
provide only the financial statements re-
quired to be filed in their most recent Form 
10–KSB. The inclusion of additional informa-
tion, including information required of non- 
transitional small business issuers, in the 
annual report to security holders will not 
cause the issuer to be ineligible for the tran-
sitional disclosure forms. 

(1) The report shall include, for the 
registrant and its subsidiaries consoli-
dated, audited balance sheets as of the 
end of each of the two most recent fis-
cal years and audited statements of in-
come and cash flows for each of the 
three most recent fiscal years prepared 
in accordance with Regulation S–X 
(part 210 of this chapter), except that 
the provisions of Article 3 (other than 
§§ 210.3–03(e), 210.3–04 and 210.3–20) and 
Article 11 shall not apply. Any finan-
cial statement schedules or exhibits or 
separate financial statements which 
may otherwise be required in filings 
with the Commission may be omitted. 
If the financial statements of the reg-
istrant and its subsidiaries consoli-
dated in the annual report filed or to 
be filed with the Commission are not 
required to be audited, the financial 
statements required by this paragraph 
may be unaudited. 

NOTE 1—If the financial statements for a 
period prior to the most recently completed 
fiscal year have been examined by a prede-
cessor accountant, the separate report of the 
predecessor accountant may be omitted in 
the report to security holders provided the 
registrant has obtained from the predecessor 
accountant a reissued report covering the 
prior period presented and the successor ac-
countant clearly indicates in the scope para-
graph of his report (a) that the financial 
statements of the prior period were exam-
ined by other accountants, (b) the date of 
their report, (c) the type of opinion expressed 
by the predecessor accountant and (d) the 
substantive reasons therefor, if it was other 
than unqualified. It should be noted, how-
ever, that the separate report of any prede-
cessor accountant is required in filings with 
the Commission. If, for instance, the finan-
cial statements in the annual report to secu-
rity holders are incorporated by reference in 
a Form 10–K and Form 10–KSB, the separate 
report of a predecessor accountant shall be 
filed in Part II or in Part IV as a financial 
statement schedule. 

NOTE 2—For purposes of complying with 
§ 240.14a–3, if the registrant has changed its 
fiscal closing date, financial statements cov-

ering two years and one period of 9 to 12 
months shall be deemed to satisfy the re-
quirements for statements of income and 
cash flows for the three most recent fiscal 
years. 

(2)(i) Financial statements and notes 
thereto shall be presented in roman 
type at least as large and as legible as 
10-point modern type. If necessary for 
convenient presentation, the financial 
statements may be in roman type as 
large and as legible as 8-point modern 
type. All type shall be leaded at least 2 
points. 

(ii) Where the annual report to secu-
rity holders is delivered through an 
electronic medium, issuers may satisfy 
legibility requirements applicable to 
printed documents, such as type size 
and font, by presenting all required in-
formation in a format readily commu-
nicated to investors. 

(3) The report shall contain the sup-
plementary financial information re-
quired by item 302 of Regulation S–K 
(§ 229.302 of this chapter). 

(4) The report shall contain informa-
tion concerning changes in and dis-
agreements with accountants on ac-
counting and financial disclosure re-
quired by Item 304 of Regulation S-K 
(§ 229.304 of this chapter). 

(5)(i) The report shall contain the se-
lected financial data required by Item 
301 of Regulation S–K (§ 229.301 of this 
chapter). 

(ii) The report shall contain manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations required by Item 303 of Regula-
tion S–K (§ 229.303 of this chapter) or, if 
applicable, a plan of operation required 
by Item 303(a) of Regulation S–B 
(§ 228.303(a) of this chapter). 

(iii) The report shall contain the 
quantitative and qualitative disclo-
sures about market risk required by 
Item 305 of Regulation S–K (§ 229.305 of 
this chapter). 

(6) The report shall contain a brief 
description of the business done by the 
registrant and its subsidiaries during 
the most recent fiscal year which will, 
in the opinion of management, indicate 
the general nature and scope of the 
business of the registrant and its sub-
sidiaries. 
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(7) The report shall contain informa-
tion relating to the registrant’s indus-
try segments, classes of similar prod-
ucts or services, foreign and domestic 
operations and exports sales required 
by paragraphs (b), (c)(1)(i) and (d) of 
Item 101 of Regulation S–K (§ 229.101 of 
this chapter). 

(8) The report shall identify each of 
the registrant’s directors and executive 
officers, and shall indicate the prin-
cipal occupation or employment of 
each such person and the name and 
principal business of any organization 
by which such person is employed. 

(9) The report shall contain the mar-
ket price of and dividends on the reg-
istrant’s common equity and related 
security holder matters required by 
Item 201 of Regulation S–K (§ 229.201 of 
this chapter). 

(10) The registrant’s proxy state-
ment, or the report, shall contain an 
undertaking in bold face or otherwise 
reasonably prominent type to provide 
without charge to each person solicited 
upon the written request of any such 
person, a copy of the registrant’s an-
nual report on Form 10–K and Form 10– 
KSB, including the financial state-
ments and the financial statement 
schedules, required to be filed with the 
Commission pursuant to Rule 13a–1 
under the Act for the registrant’s most 
recent fiscal year, and shall indicate 
the name and address (including title 
or department) of the person to whom 
such a written request is to be di-
rected. In the discretion of manage-
ment, a registrant need not undertake 
to furnish without charge copies of all 
exhibits to its Form 10–K and Form 10– 
KSB provided the that copy of the an-
nual report on Form 10–K and Form 10– 
KSB furnished without charge to re-
questing security holders is accom-
panied by a list briefly describing all 
the exhibits not contained therein and 
indicating that the registrant will fur-
nish any exhibit upon the payment of a 
specified reasonable fee which fee shall 
be limited to the registrant’s reason-
able expenses in furnishing such ex-
hibit. If the registrant’s annual report 
to security holders complies with all of 
the disclosure requirements of Form 
10–K and Form 10–KSB and is filed with 
the Commission in satisfaction of its 
Form 10–K and Form 10–KSB filing re-

quirements, such registrant need not 
furnish a separate Form 10–K and Form 
10–KSB to security holders who receive 
a copy of such annual report. 

NOTE: Pursuant to the undertaking re-
quired by paragraph (b)(10) of this section, a 
registrant shall furnish a copy of its annual 
report on Form 10–K and Form 10–KSB 
(§ 249.310 of this chapter) to a beneficial 
owner of its securities upon receipt of a writ-
ten request from such person. Each request 
must set forth a good faith representation 
that, as of the record date for the solicita-
tion requiring the furnishing of the annual 
report to security holders pursuant to para-
graph (b) of this section, the person making 
the request was a beneficial owner of securi-
ties entitled to vote. 

(11) Subject to the foregoing require-
ments, the report may be in any form 
deemed suitable by management and 
the information required by paragraphs 
(b)(5) to (10) of this section may be pre-
sented in an appendix or other separate 
section of the report, provided that the 
attention of security holders is called 
to such presentation. 

NOTE: Registrants are encouraged to uti-
lize tables, schedules, charts and graphic il-
lustrations of present financial information 
in an understandable manner. Any presen-
tation of financial information must be con-
sistent with the data in the financial state-
ments contained in the report and, if appro-
priate, should refer to relevant portions of 
the financial statements and notes thereto. 

(12) [Reserved] 
(13) Paragraph (b) of this section 

shall not apply, however, to solicita-
tions made on behalf of the registrant 
before the financial statements are 
available if a solicitation is being made 
at the same time in opposition to the 
registrant and if the registrant’s proxy 
statement includes an undertaking in 
bold face type to furnish such annual 
report to all persons being solicited at 
least 20 calendar days before the date 
of the meeting or, if the solicitation re-
fers to a written consent or authoriza-
tion in lieu of a meeting, at least 20 
calendar days prior to the earliest date 
on which it may be used to effect cor-
porate action. 

(c) Seven copies of the report sent to 
security holders pursuant to this rule 
shall be mailed to the Commission, 
solely for its information, not later 
than the date on which such report is 
first sent or given to security holders 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00163 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



154 

17 CFR Ch. II (4–1–98 Edition) § 240.14a–4 

or the date on which preliminary cop-
ies, or definitive copies, if preliminary 
filing was not required, of solicitation 
material are filed with the Commission 
pursuant to Rule 14a–6, whichever date 
is later. The report is not deemed to be 
‘‘soliciting material’’ or to be ‘‘filed’’ 
with the Commission or subject to this 
regulation otherwise than as provided 
in this Rule, or to the liabilities of sec-
tion 18 of the Act, except to the extent 
that the registrant specifically re-
quests that it be treated as a part of 
the proxy soliciting material or incor-
porates it in the proxy statement or 
other filed report by reference. 

(d) An annual report to security hold-
ers prepared on an integrated basis 
pursuant to General Instruction H to 
Form 10–K and Form 10–KSB (§ 249.310) 
may also be submitted in satisfaction 
of this rule. When filed as the annual 
report on Form 10–K and Form 10–KSB, 
responses to the Items of that form are 
subject to section 18 of the Act not-
withstanding paragraph (c) of this sec-
tion. 

(e) Notwithstanding paragraphs (a) 
and (b) of this section: 

(1) A registrant is not required to 
send an annual report to a security 
holder of record having the same ad-
dress as another security holder of 
record, provided that: 

(i) Such security holders are not 
holding such registrant’s securities in 
nominee name, 

(ii) At least one report is sent to a 
holder of record at that address and 

(iii) The holders of record to whom a 
report is not sent agree thereto in writ-
ing; and 

(2) Unless state law requires other-
wise, a registrant is not required to 
send an annual report or proxy state-
ment to a security holder if: 

(i) An annual report and a proxy 
statement for two consecutive annual 
meetings; or 

(ii) All, and at least two, payments 
(if sent by first class mail) of dividends 
or interest on securities, or dividend 
reinvestment confirmations, during a 
twelve month period, have been mailed 
to such security holder’s address and 
have been returned as undeliverable. If 
any such security holder delivers or 
causes to be delivered to the registrant 
written notice setting forth his then 

current address for security holder 
communications purposes, the reg-
istrant’s obligation to deliver an an-
nual report or a proxy statement under 
this section is reinstated. 

(f) The provisions of paragraph (a) of 
this section shall not apply to a com-
munication made by means of speeches 
in public forums, press releases, pub-
lished or broadcast opinions, state-
ments, or advertisements appearing in 
a broadcast media, newspaper, maga-
zine or other bona fide publication dis-
seminated on a regular basis, provided 
that: 

(1) No form of proxy, consent or au-
thorization or means to execute the 
same is provided to a security holder in 
connection with the communication; 
and 

(2) At the time the communication is 
made, a definitive proxy statement is 
on file with the Commission pursuant 
to § 240.14a–6(b). 

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
secs. 12, 13, 14, 15(d), 17, 23(a), 48 Stat. 892, 894, 
901; secs. 205, 209, 48 Stat. 906, 908; sec. 203(a), 
49 Stat. 704; secs. 1, 3, 8, 49 Stat. 1375, 1377, 
1379; sec. 301, 54 Stat. 857; secs. 8, 202, 68 Stat. 
685, 686; secs. 3, 4, 5, 6, 78 Stat. 565–568, 569, 
570–574; sec. 1, 79 Stat. 1051; secs. 1, 2, 3, 82 
Stat. 454, 455; secs. 1, 2, 3–5, 28(c), 84 Stat. 
1435, 1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 
10, 11, 18, 89 Stat. 117, 118, 119, 121, 155; 15 
U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78n, 
78l(d), 78w(a)) 
[39 FR 40768, Nov. 20, 1974] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 240.14a–3, see the List of 
CFR Sections Affected in the Finding Aids 
section of this volume. 

§ 240.14a–4 Requirements as to proxy. 

(a) The form of proxy (1) shall indi-
cate in bold-face type whether or not 
the proxy is solicited on behalf of the 
registrant’s board of directors or, if 
provided other than by a majority of 
the board of directors, shall indicate in 
bold-face type on whose behalf the so-
licitation is made; 

(2) Shall provide a specifically des-
ignated blank space for dating the 
proxy card; and 

(3) Shall identify clearly and impar-
tially each separate matter intended to 
be acted upon, whether or not related 
to or conditioned on the approval of 
other matters, and whether proposed 
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by the registrant or by security hold-
ers. No reference need be made, how-
ever, to proposals as to which discre-
tionary authority is conferred pursu-
ant to paragraph (c) of this section. 

Note to paragraph (a)(3) (Electronic filers): 
Electronic filers shall satisfy the filing re-
quirements of Rule 14a–6(a) or (b) (§ 240.14a– 
6(a) or (b)) with respect to the form of proxy 
by filing the form of proxy as an appendix at 
the end of the proxy statement. Forms of 
proxy shall not be filed as exhibits or sepa-
rate documents within an electronic submis-
sion. 

(b)(1) Means shall be provided in the 
form of proxy whereby the person solic-
ited is afforded an opportunity to 
specify by boxes a choice between ap-
proval or disapproval of, or abstention 
with respect to each separate matter 
referred to therein as intended to be 
acted upon, other than elections to of-
fice. A proxy may confer discretionary 
authority with respect to matters as to 
which a choice is not specified by the 
security holder provided that the form 
of proxy states in bold-face type how it 
is intended to vote the shares rep-
resented by the proxy in each such 
case. 

(2) A form of proxy which provides 
for the election of directors shall set 
forth the names of persons nominated 
for election as directors. Such form of 
proxy shall clearly provide any of the 
following means for security holders to 
withhold authority to vote for each 
nominee: 

(i) A box opposite the name of each 
nominee which may be marked to indi-
cate that authority to vote for such 
nominee is withheld; or 

(ii) An instruction in bold-face type 
which indicates that the security hold-
er may withhold authority to vote for 
any nominee by lining through or oth-
erwise striking out the name of any 
nominee; or 

(iii) Designated blank spaces in 
which the security holder may enter 
the names of nominees with respect to 
whom the security holder chooses to 
withhold authority to vote; or 

(iv) Any other similar means, pro-
vided that clear instructions are fur-
nished indicating how the security 
holder may withhold authority to vote 
for any nominee. 

Such form of proxy also may provide a 
means for the security holder to grant 
authority to vote for the nominees set 
forth, as a group, provided that there is 
a similar means for the security holder 
to withhold authority to vote for such 
group of nominees. Any such form of 
proxy which is executed by the secu-
rity holder in such manner as not to 
withhold authority to vote for the elec-
tion of any nominee shall be deemed to 
grant such authority, provided that the 
form of proxy so states in bold-face 
type. 

Instructions. 1. Paragraph (2) does not apply 
in the case of a merger, consolidation or 
other plan if the election of directors is an 
integral part of the plan. 

2. If applicable state law gives legal effect 
to votes cast against a nominee, then in lieu 
of, or in addition to, providing a means for 
security holders to withhold authority to 
vote, the registrant should provide a similar 
means for security holders to vote against 
each nominee. 

(c) A proxy may confer discretionary 
authority to vote with respect to any 
of the following matters: 

(1) Matters which the persons making 
the solicitation do not know, a reason-
able time before the solicitation, are to 
be presented at the meeting, if a spe-
cific statement to that effect is made 
in the proxy statement or form of 
proxy; 

(2) Approval of the minutes of the 
prior meeting if such approval does not 
amount to ratification of the action 
taken at that meeting; 

(3) The election of any person to any 
office for which a bona fide nominee is 
named in the proxy statement and such 
nominee is unable to serve or for good 
cause will not serve. 

(4) Any proposal omitted from the 
proxy statement and form of proxy 
pursuant to § 240.14a–8 or § 240.14a–9 of 
this chapter. 

(5) Matters incident to the conduct of 
the meeting. 

(d) No proxy shall confer authority: 
(1) To vote for the election of any 

person to any office for which a bona 
fide nominee is not named in the proxy 
statement, 

(2) To vote at any annual meeting 
other than the next annual meeting (or 
any adjournment thereof) to be held 
after the date on which the proxy 
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statement and form of proxy are first 
sent or given to security holders, 

(3) To vote with respect to more than 
one meeting (and any adjournment 
thereof) or more than one consent so-
licitation or 

(4) To consent to or authorize any ac-
tion other than the action proposed to 
be taken in the proxy statement, or 
matters referred to in paragraph (c) of 
this rule. A person shall not be deemed 
to be a bona fide nominee and he shall 
not be named as such unless he has 
consented to being named in the proxy 
statement and to serve if elected. Pro-
vided, however, That nothing in this 
section 240.14a–4 shall prevent any per-
son soliciting in support of nominees 
who, if elected, would constitute a mi-
nority of the board of directors, from 
seeking authority to vote for nominees 
named in the registrant’s proxy state-
ment, so long as the soliciting party: 

(i) Seeks authority to vote in the ag-
gregate for the number of director posi-
tions then subject to election; 

(ii) Represents that it will vote for 
all the registrant nominees, other than 
those registrant nominees specified by 
the soliciting party; 

(iii) Provides the security holder an 
opportunity to withhold authority with 
respect to any other registrant nomi-
nee by writing the name of that nomi-
nee on the form of proxy; and 

(iv) States on the form of proxy and 
in the proxy statement that there is no 
assurance that the registrant’s nomi-
nees will serve if elected with any of 
the soliciting party’s nominees. 

(e) The proxy statement or form of 
proxy shall provide, subject to reason-
able specified conditions, that the 
shares represented by the proxy will be 
voted and that where the person solic-
ited specifies by means of a ballot pro-
vided pursuant to paragraph (b) of this 
section a choice with respect to any 
matter to be acted upon, the shares 
will be voted in accordance with the 
specifications so made. 

(f) No person conducting a solicita-
tion subject to this regulation shall de-
liver a form of proxy, consent or au-
thorization to any security holder un-
less the security holder concurrently 
receives, or has previously received, a 
definitive proxy statement that has 
been filed with, or mailed for filing to, 

the Commission pursuant to § 240.14a– 
6(b). 

(Secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 
894, 895, 901; secs. 1, 3, 8, 49 Stat. 1375, 
1377, 1379; sec. 203(a), 49 Stat. 704; sec. 
202, 68 Stat. 686; secs. 3, 4, 5, 6, 78, Stat. 
565–568, 569, 570–574; secs. 1, 2, 3, 82 Stat. 
454, 455, secs. 28(c), 1, 2, 3–5, 84 Stat. 
1435, 1497; secs. 10, 18, 89 Stat. 119, 155; 
sec. 308(b), 90 Stat. 57; sec. 204, 91 Stat. 
1500; 15 U.S.C. 78l, 78m, 78n, 78o(d), 
78w(a)) 
[17 FR 11432, Dec. 18, 1952, as amended at 31 
FR 212, Jan. 7, 1966; 32 FR 20963, Dec. 29, 1967; 
44 FR 68770, Nov. 29, 1979; 45 FR 76979, Nov. 21, 
1980; 51 FR 42060, Nov. 20, 1986; 57 FR 48291, 
Oct. 22, 1992; 59 FR 67764, Dec. 30, 1994] 

§ 240.14a–5 Presentation of informa-
tion in proxy statement. 

(a) The information included in the 
proxy statement shall be clearly pre-
sented and the statements made shall 
be divided into groups according to 
subject matter and the various groups 
of statements shall be preceded by ap-
propriate headings. The order of items 
and sub-items in the schedule need not 
be followed. Where practicable and ap-
propriate, the information shall be pre-
sented in tabular form. All amounts 
shall be stated in figures. Information 
required by more than one applicable 
item need not be repeated. No state-
ment need be made in response to any 
item or sub-item which is inapplicable. 

(b) Any information required to be 
included in the proxy statement as to 
terms of securities or other subject 
matter which from a standpoint of 
practical necessity must be determined 
in the future may be stated in terms of 
present knowledge and intention. To 
the extent practicable, the authority 
to be conferred concerning each such 
matter shall be confined within limits 
reasonably related to the need for dis-
cretionary authority. Subject to the 
foregoing, information which is not 
known to the persons on whose behalf 
the solicitation is to be made and 
which it is not reasonably within the 
power of such persons to ascertain or 
procure may be omitted, if a brief 
statement of the circumstances ren-
dering such information unavailable is 
made. 

(c) Any information contained in any 
other proxy soliciting material which 
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has been furnished to each person solic-
ited in connection with the same meet-
ing or subject matter may be omitted 
from the proxy statement, if a clear 
reference is made to the particular doc-
ument containing such information. 

(d)(1) All printed proxy statements 
shall be in roman type at least as large 
and as legible as 10-point modern type, 
except that to the extent necessary for 
convenient presentation financial 
statements and other tabular data, but 
not the notes thereto, may be in roman 
type at least as large and as legible as 
8-point modern type. All such type 
shall be leaded at least 2 points. 

(2) Where a proxy statement is deliv-
ered through an electronic medium, 
issuers may satisfy legibility require-
ments applicable to printed documents, 
such as type size and font, by pre-
senting all required information in a 
format readily communicated to inves-
tors. 

(e) All proxy statements shall dis-
close, under an appropriate caption, 
the date by which proposals of security 
holders intended to be presented at the 
next annual meeting must be received 
by the registrant for inclusion in the 
registrant’s proxy statement and form 
of proxy relating to that meeting, such 
date to be calculated in accordance 
with the provisions of rule 14a– 
8(a)(3)(i). If the date of the next annual 
meeting is subsequently advanced by 
more than 30 calendar days or delayed 
by more than 90 calendar days from the 
date of the annual meeting to which 
the proxy statement relates, the reg-
istrant shall, in a timely manner, in-
form security holders of such change, 
and the date by which proposals of se-
curity holders must be received, by any 
means reasonably calculated to so in-
form them. 

(Secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 894, 
895, 901; secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; 
sec. 203(a), 49 Stat. 704; sec. 202, 68 Stat. 686; 
secs. 3, 4, 5, 6, 78, Stat. 565–568, 569, 570–574; 
secs. 1, 2, 3, 82 Stat. 454, 455, secs. 28(c), 1, 2, 
3–5, 84 Stat. 1435, 1497; secs. 10, 18, 89 Stat. 
119, 155; sec. 308(b), 90 Stat. 57; sec. 204, 91 
Stat. 1500; 15 U.S.C. 78l, 78m, 78n, 78o(d), 
78w(a)) 
[17 FR 11432, Dec. 18, 1952, as amended at 36 
FR 8935, May 15, 1971; 37 FR 23179, Oct. 31, 
1972; 44 FR 68770, Nov. 29, 1979; 51 FR 42061, 
Nov. 20, 1986; 61 FR 24656, May 15, 1996] 

§ 240.14a–6 Filing requirements. 
(a) Preliminary proxy statement. Five 

preliminary copies of the proxy state-
ment and form of proxy shall be filed 
with the Commission at least 10 cal-
endar days prior to the date definitive 
copies of such material are first sent or 
given to security holders, or such 
shorter period prior to that date as the 
Commission may authorize upon a 
showing of good cause thereunder. A 
registrant, however, shall not file with 
the Commission a preliminary proxy 
statement, form of proxy or other so-
liciting material to be furnished to se-
curity holders concurrently therewith 
if the solicitation relates to an annual 
(or special meeting in lieu of the an-
nual) meeting, or for an investment 
company registered under the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–1 et seq.) or a business development 
company, if the solicitation relates to 
any meeting of security holders at 
which the only matters to be acted 
upon are: 

(1) The election of directors; 
(2) The election, approval or ratifica-

tion of accountant(s); 
(3) A security holder proposal in-

cluded pursuant to Rule 14a–8 (§ 240.14a– 
8 of this chapter); 

(4) The approval or ratification of a 
plan as defined in paragraph (a)(7)(ii) of 
Item 402 of Regulation S–K 
(§ 229.402(a)(7)(ii) of this chapter) or 
amendments to such a plan; 

(5) With respect to an investment 
company registered under the Invest-
ment Company Act of 1940 or a busi-
ness development company, a proposal 
to continue, without change, any advi-
sory or other contract or agreement 
that previously has been the subject of 
a proxy solicitation for which proxy 
material was filed with the Commis-
sion pursuant to this section; and/or 

(6) With respect to an open-end in-
vestment company registered under 
the Investment Company Act of 1940, a 
proposal to increase the number of 
shares authorized to be issued. 

This exclusion from filing preliminary 
proxy material does not apply if the 
registrant comments upon or refers to 
a solicitation in opposition in connec-
tion with the meeting in its proxy ma-
terial. 
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NOTE 1: The filing of revised material does 
not recommence the ten day time period un-
less the revised material contains material 
revisions or material new proposal(s) that 
constitute a fundamental change in the 
proxy material. 

NOTE 2: The official responsible for the 
preparation of the proxy material should 
make every effort to verify the accuracy and 
completeness of the information required by 
the applicable rules. The preliminary mate-
rial should be filed with the Commission at 
the earliest practicable date. 

NOTE 3: Solicitation in Opposition. For 
purposes of the exclusion from filing prelimi-
nary proxy material, a ‘‘solicitation in oppo-
sition’’ includes: (a) Any solicitation oppos-
ing a proposal supported by the registrant; 
and (b) any solicitation supporting a pro-
posal that the registrant does not expressly 
support, other than a security holder pro-
posal included in the registrant’s proxy ma-
terial pursuant to Rule 14a–8 (§ 240.14a–8 of 
this chapter). The inclusion of a security 
holder proposal in the registrant’s proxy ma-
terial pursuant to Rule 14a–8 does not con-
stitute a ‘‘solicitation in opposition,’’ even if 
the registrant opposes the proposal and/or 
includes a statement in opposition to the 
proposal. 

NOTE 4: A registrant that is filing proxy 
material in preliminary form only because 
the registrant has commented on or referred 
to a solicitation in opposition should indi-
cate that fact in a transmittal letter when 
filing the preliminary material with the 
Commission. 

(b) Definitive proxy statement and other 
soliciting materials. Eight definitive cop-
ies of the proxy statement, form of 
proxy and all other soliciting material, 
in the form in which such material is 
furnished to security holders, shall be 
filed with, or mailed for filing to, the 
Commission not later than the date 
such material is first sent or given to 
any security holders. Three copies of 
such material shall at the same time 
be filed with, or mailed for filing to, 
each national securities exchange upon 
which any class of securities of the reg-
istrant is listed and registered. 

NOTE: A registrant that is filing definitive 
proxy material without payment of a fee 
should state in the first paragraph of the 
transmittal letter that no fee is being paid 
because a fee was paid upon filing of prelimi-
nary proxy material. 

(c) Personal solicitation materials. If 
the solicitation is to be made in whole 
or in part by personal solicitation, 
eight copies of all written instructions 

or other material which discusses or 
reviews, or comments upon the merits 
of, any matter to be acted upon and 
which is furnished to the persons mak-
ing the actual solicitation for their use 
directly or indirectly in connection 
with the solicitation shall be filed 
with, or mailed for filing to, the Com-
mission by the person on whose behalf 
the solicitation is made not later than 
the date any such material is first sent 
or given to such individuals. 

(d) Release dates. All preliminary 
proxy statements and forms of proxy 
filed pursuant to paragraph (a) of this 
section shall be accompanied by a 
statement of the date on which defini-
tive copies thereof filed pursuant to 
paragraph (b) of this section are in-
tended to be released to security hold-
ers. All definitive material filed pursu-
ant to paragraph (b) of this section 
shall be accompanied by a statement of 
the date on which copies of such mate-
rial were released to security holders, 
or, if not released, the date on which 
copies thereof are intended to be re-
leased. All material filed pursuant to 
paragraph (c) of this section shall be 
accompanied by a statement of the 
date on which copies thereof were re-
leased to the individual who will make 
the actual solicitation or if not re-
leased, the date on which copies there-
of are intended to be released. 

(e)(1) Public availability of information. 
All copies of preliminary proxy state-
ments and forms of proxy filed pursu-
ant to paragraph (a) of this section 
shall be clearly marked ‘‘Preliminary 
Copies,’’ and shall be deemed imme-
diately available for public inspection 
unless confidential treatment is ob-
tained pursuant to paragraph (e)(2) of 
this section. 

(2) Confidential treatment. If action is 
to be taken with respect to any matter 
specified in Item 14 of Schedule 14A 
(§ 240.14a–101), all copies of the prelimi-
nary proxy statement and form of 
proxy filed pursuant to paragraph (a) of 
this section shall be for the informa-
tion of the Commission only and shall 
not be deemed available for public in-
spection until filed with the Commis-
sion in definitive form, provided that: 

(i) The proxy statement does not re-
late to a matter or proposal subject to 
§ 240.13e–3 or a roll-up transaction as 
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defined in Item 901(c) of Regulation S– 
K (§ 229.901(c) of this chapter); and 

(ii) The filed material is marked 
‘‘Confidential, For Use of the Commis-
sion Only.’’ In any and all cases, such 
material may be disclosed to any de-
partment or agency of the United 
States Government and to the Con-
gress, and the Commission may make 
such inquiries or investigation in re-
gard to the material as may be nec-
essary for an adequate review thereof 
by the Commission. 

(f) Communications not required to be 
filed. Copies of replies to inquiries from 
security holders requesting further in-
formation and copies of communica-
tions which do no more than request 
that forms of proxy theretofore solic-
ited be signed and returned need not be 
filed pursuant to this section. 

(g) Solicitations subject to § 240.14a– 
2(b)(1). (1) Any person who: 

(i) Engages in a solicitation pursuant 
to § 240.14a–2(b)(1), and 

(ii) At the commencement of that so-
licitation owns beneficially securities 
of the class which is the subject of the 
solicitation with a market value of 
over $5 million, 

shall furnish or mail to the Commis-
sion, not later than three days after 
the date the written solicitation is 
first sent or given to any security hold-
er, five copies of a statement con-
taining the information specified in 
the Notice of Exempt Solicitation 
(§ 240.14a–103) which statement shall at-
tach as an exhibit all written soliciting 
materials. Five copies of an amend-
ment to such statement shall be fur-
nished or mailed to the Commission, in 
connection with dissemination of any 
additional communications, not later 
than three days after the date the addi-
tional material is first sent or given to 
any security holder. Three copies of 
the Notice of Exempt Solicitation and 
amendments thereto shall, at the same 
time the materials are furnished or 
mailed to the Commission, be fur-
nished or mailed to each national secu-
rities exchange upon which any class of 
securities of the registrant is listed and 
registered. 

(2) Notwithstanding paragraph (g)(1) 
of this section, no such submission 
need be made with respect to oral so-
licitations (other than with respect to 

scripts used in connection with such 
oral solicitations), speeches delivered 
in a public forum, press releases, pub-
lished or broadcast opinions, state-
ments, and advertisements appearing 
in a broadcast media, or a newspaper, 
magazine or other bona fide publica-
tion disseminated on a regular basis. 

(h) Revised material. Where any proxy 
statement, form of proxy or other ma-
terial filed pursuant to this section is 
amended or revised, two of the copies 
of such amended or revised material 
filed pursuant to this section (or in the 
case of investment companies reg-
istered under the Investment Company 
Act of 1940, three of such copies) shall 
be marked to indicate clearly and pre-
cisely the changes effected therein. If 
the amendment or revision alters the 
text of the material the changes in 
such text shall be indicated by means 
of underscoring or in some other appro-
priate manner. 

(i) Fees. At the time of filing the 
proxy solicitation material, the per-
sons upon whose behalf the solicitation 
is made, other than investment compa-
nies registered under the Investment 
Company Act of 1940, shall pay to the 
Commission the following applicable 
fee: 

(1) For preliminary proxy material 
involving acquisitions, mergers, spin-
offs, consolidations or proposed sales or 
other dispositions of substantially all 
the assets of the company, a fee estab-
lished in accordance with Rule 0–11 
(§ 240.0–11 of this chapter) shall be paid. 
No refund shall be given. 

(2) For all other proxy submissions 
and submissions made pursuant to 
§ 240.14a–6(g), no fee shall be required. 

(j) Merger proxies. Notwithstanding 
the foregoing provisions of this section, 
any proxy statement, form of proxy or 
other soliciting material included in a 
registration statement filed under the 
Securities Act of 1933 on Form N–14, S– 
4 or F–4 (§ 239.23, § 239.25 or § 239.34 of 
this chapter) shall be deemed filed both 
for the purposes of that Act and for the 
purposes of this section, but separate 
copies of such material need not be fur-
nished pursuant to this section nor 
shall any fee be required under para-
graph (i) of this section. However, any 
additional soliciting material used 
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after the effective date of the registra-
tion statement on Form N–14, S–4 or F– 
4 shall be filed in accordance with this 
section unless separate copies of such 
material are required to be filed as an 
amendment of such registration state-
ment. 

(k) Computing time periods. In com-
puting time periods beginning with the 
filing date specified in Regulation 14A 
(§§ 240.14a–1 to 240.14b–1 of this chapter), 
the filing date shall be counted as the 
first day of the time period and mid-
night of the last day shall constitute 
the end of the specified time period. 

(l) Roll-up transactions. If a trans-
action is a roll-up transaction as de-
fined in Item 901(c) of Regulation S–K 
(17 CFR 229.901(c)) and is registered (or 
authorized to be registered) on Form 
S–4 (17 CFR 229.25) or Form F–4 (17 CFR 
229.34), the proxy statement of the 
sponsor or the general partner as de-
fined in Item 901(d) and Item 901(a), re-
spectively, of Regulation S–K (17 CFR 
229.901) must be distributed to security 
holders no later than the lesser of 60 
calendar days prior to the date on 
which the meeting of security holders 
is held or action is taken, or the max-
imum number of days permitted for 
giving notice under applicable state 
law. 

(m) Cover page. Proxy materials filed 
with the Commission shall include a 
cover page in the form set forth in 
Schedule 14A (§ 240.14a–101 of this chap-
ter). The cover page required by this 
paragraph need not be distributed to 
security holders. 

(n) Solicitations subject to § 240.14a– 
2(b)(4). Any person who: 

(1) Engages in a solicitation pursuant 
to § 240.14a–2(b)(4); and 

(2) At the commencement of that so-
licitation both owns five percent (5%) 
or more of the outstanding securities 
of a class that is the subject of the pro-
posed roll-up transaction, and engages 
in the business of buying and selling 
limited partnership interests in the 
secondary market, shall furnish or 
mail to the Commission, not later than 
three days after the date an oral or 
written solicitation by that person is 
first made, sent or provided to any se-
curity holder, five copies of a state-
ment containing the information speci-
fied in the Notice of Exempt Prelimi-

nary Roll-up Communication (§ 240.14a– 
104). Five copies of any amendment to 
such statement shall be furnished or 
mailed to the Commission not later 
than three days after a communication 
containing revised material is first 
made, sent or provided to any security 
holder. 
[17 FR 11432, Dec. 18, 1952] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 240.14a–6, see the List of 
CFR Sections Affected in the Finding Aids 
section of this volume. 

§ 240.14a–7 Obligations of registrants 
to provide a list of, or mail solic-
iting material to, security holders. 

(a) If the registrant has made or in-
tends to make a proxy solicitation in 
connection with a security holder 
meeting or action by consent or au-
thorization, upon the written request 
by any record or beneficial holder of se-
curities of the class entitled to vote at 
the meeting or to execute a consent or 
authorization to provide a list of secu-
rity holders or to mail the requesting 
security holder’s materials, regardless 
of whether the request references this 
section, the registrant shall: 

(1) Deliver to the requesting security 
holder within five business days after 
receipt of the request: 

(i) Notification as to whether the reg-
istrant has elected to mail the security 
holder’s soliciting materials or provide 
a security holder list if the election 
under paragraph (b) of this section is to 
be made by the registrant; 

(ii) A statement of the approximate 
number of record holders and beneficial 
holders, separated by type of holder 
and class, owning securities in the 
same class or classes as holders which 
have been or are to be solicited on 
management’s behalf, or any more lim-
ited group of such holders designated 
by the security holder if available or 
retrievable under the registrant’s or its 
transfer agent’s security holder data 
systems; and 

(iii) The estimated cost of mailing a 
proxy statement, form of proxy or 
other communication to such holders, 
including to the extent known or rea-
sonably available, the estimated costs 
of any bank, broker, and similar person 
through whom the registrant has solic-
ited or intends to solicit beneficial 
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owners in connection with the security 
holder meeting or action; 

(2) Perform the acts set forth in ei-
ther paragraphs (a)(2)(i) or (a)(2)(ii) of 
this section, at the registrant’s or re-
questing security holder’s option, as 
specified in paragraph (b) of this sec-
tion: 

(i) Mail copies of any proxy state-
ment, form of proxy or other soliciting 
material furnished by the security 
holder to the record holders, including 
banks, brokers, and similar entities, 
designated by the security holder. A 
sufficient number of copies must be 
mailed to the banks, brokers and simi-
lar entities for distribution to all bene-
ficial owners designated by the secu-
rity holder. The registrant shall mail 
the security holder material with rea-
sonable promptness after tender of the 
material to be mailed, envelopes or 
other containers therefor, postage or 
payment for postage and other reason-
able expenses of effecting such mailing. 
The registrant shall not be responsible 
for the content of the material; or 

(ii) Deliver the following information 
to the requesting security holder with-
in five business days of receipt of the 
request: a reasonably current list of 
the names, addresses and security posi-
tions of the record holders, including 
banks, brokers and similar entities, 
holding securities in the same class or 
classes as holders which have been or 
are to be solicited on management’s 
behalf, or any more limited group of 
such holders designated by the security 
holder if available or retrievable under 
the registrant’s or its transfer agent’s 
security holder data systems; the most 
recent list of names, addresses and se-
curity positions of beneficial owners as 
specified in § 240.14a–13(b), in the pos-
session, or which subsequently comes 
into the possession, of the registrant. 
All security holder list information 
shall be in the form requested by the 
security holder to the extent that such 
form is available to the registrant 
without undue burden or expense. The 
registrant shall furnish the security 
holder with updated record holder in-
formation on a daily basis or, if not 
available on a daily basis, at the short-
est reasonable intervals, provided, how-
ever, the registrant need not provide 
beneficial or record holder information 

more current than the record date for 
the meeting or action. 

(b)(1) The requesting security holder 
shall have the options set forth in 
paragraph (a)(2) of this section, and the 
registrant shall have corresponding ob-
ligations, if the registrant or general 
partner or sponsor is soliciting or in-
tends to solicit with respect to: 

(i) A proposal that is subject to 
§ 240.13e–3; 

(ii) A roll-up transaction as defined 
in Item 901(c) of Regulation S–K 
(§ 229.901(c) of this chapter) that in-
volves an entity with securities reg-
istered pursuant to Section 12 of the 
Act (15 U.S.C. 78l); or 

(iii) A roll-up transaction as defined 
in Item 901(c) of Regulation S–K 
(§ 229.901(c) of this chapter) that in-
volves a limited partnership, unless the 
transaction involves only: 

(A) Partnerships whose investors will 
receive new securities or securities in 
another entity that are not reported 
under a transaction reporting plan de-
clared effective before December 17, 
1993 by the Commission under Section 
11A of the Act (15 U.S.C. 78k–1); or 

(B) Partnerships whose investors’ se-
curities are reported under a trans-
action reporting plan declared effective 
before December 17, 1993 by the Com-
mission under Section 11A of the Act 
(15 U.S.C. 78k–1). 

(2) With respect to all other requests 
pursuant to this section, the registrant 
shall have the option to either mail the 
security holder’s material or furnish 
the security holder list as set forth in 
this section. 

(c) At the time of a list request, the 
security holder making the request 
shall: 

(1) If holding the registrant’s securi-
ties through a nominee, provide the 
registrant with a statement by the 
nominee or other independent third 
party, or a copy of a current filing 
made with the Commission and fur-
nished to the registrant, confirming 
such holder’s beneficial ownership; and 

(2) Provide the registrant with an af-
fidavit, declaration, affirmation or 
other similar document provided for 
under applicable state law identifying 
the proposal or other corporate action 
that will be the subject of the security 
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holder’s solicitation or communication 
and attesting that: 

(i) The security holder will not use 
the list information for any purpose 
other than to solicit security holders 
with respect to the same meeting or 
action by consent or authorization for 
which the registrant is soliciting or in-
tends to solicit or to communicate 
with security holders with respect to a 
solicitation commenced by the reg-
istrant; and 

(ii) The security holder will not dis-
close such information to any person 
other than a beneficial owner for whom 
the request was made and an employee 
or agent to the extent necessary to ef-
fectuate the communication or solici-
tation. 

(d) The security holder shall not use 
the information furnished by the reg-
istrant pursuant to paragraph (a)(2)(ii) 
of this section for any purpose other 
than to solicit security holders with re-
spect to the same meeting or action by 
consent or authorization for which the 
registrant is soliciting or intends to so-
licit or to communicate with security 
holders with respect to a solicitation 
commenced by the registrant; or dis-
close such information to any person 
other than an employee, agent, or ben-
eficial owner for whom a request was 
made to the extent necessary to effec-
tuate the communication or solicita-
tion. The security holder shall return 
the information provided pursuant to 
paragraph (a)(2)(ii) of this section and 
shall not retain any copies thereof or 
of any information derived from such 
information after the termination of 
the solicitation. 

(e) The security holder shall reim-
burse the reasonable expenses incurred 
by the registrant in performing the 
acts requested pursuant to paragraph 
(a) of this section. 

NOTE TO § 240.14A–7. Reasonably prompt 
methods of distribution to security holders 
may be used instead of mailing. If an alter-
native distribution method is chosen, the 
costs of that method should be considered 
where necessary rather than the costs of 
mailing. 
[57 FR 48292, Oct. 22, 1992, as amended at 59 
FR 63684, Dec. 8, 1994; 61 FR 24657, May 15, 
1996] 

§ 240.14a–8 Proposals of security hold-
ers. 

(a) If any security holder of a reg-
istrant notifies the registrant of his in-
tention to present a proposal for action 
at a forthcoming meeting of the reg-
istrant’s security holders, the reg-
istrant shall set forth the proposal in 
its proxy statement and identify it in 
its form of proxy and provide means by 
which security holders can make the 
specification required by Rule 14a–4(b) 
(17 CFR 240.14a–4(b)). Notwithstanding 
the foregoing, the registrant shall not 
be required to include the proposal in 
its proxy statement or form of proxy 
unless the security holder (hereinafter, 
the ‘‘proponent’’) has complied with 
the requirements of this paragraph and 
paragraphs (b) and (c) of this section: 

(1) Eligibility. At the time he submits 
the proposal, the proponent shall be a 
record or beneficial owner of at least 
1% or $1000 in market value of securi-
ties entitled to be voted on the pro-
posal at the meeting and have held 
such securities for at least one year, 
and he shall continue to own such secu-
rities through the date on which the 
meeting is held. If the registrant re-
quests documentary support for a pro-
ponent’s claim that he is the beneficial 
owner of at least 1% or $1000 in market 
value of such voting securities of the 
registrant or that he has been a bene-
ficial owner of the securities for one or 
more years, the registrant shall make 
such request within 14 calendar days 
after receiving the security holder pro-
posal and the proponent shall furnish 
appropriate documentation within 21 
calendar days after receiving the re-
quest. Appropriate documentation of 
the proponent’s claim of beneficial 
ownership shall include: 

(i) A written statement by a record 
owner or an independent third party, 
accompanied by the proponent’s writ-
ten statement that the proponent in-
tends to continue ownership of such se-
curities through the date on which the 
meeting is held; or 

(ii) A copy of a Schedule 13D 
(§ 240.13d–101 of this chapter), Schedule 
13G (§ 240.13d–102 of this chapter), Form 
13F (§ 249.325 of this chapter), Form 3 
(§ 249.103 of this chapter) and/or Form 4 
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(§ 249.104 of this chapter), or amend-
ments thereto, filed with the Commis-
sion and furnished to the registrant by 
the proponent, provided that such fil-
ings indicate the proponent’s beneficial 
ownership as of or prior to the date on 
which the relevant one year period 
commences, and are supported by 

(A) A copy of all subsequent amend-
ments reporting a change in ownership 
level, 

(B) The proponent’s affidavit, dec-
laration, affirmation or other similar 
document provided for under applicable 
state law attesting that the proponent 
continued to be the beneficial owner of 
at least 1% or $1000 in market value of 
such voting securities of the registrant 
throughout the required one year pe-
riod and as of the date of the affidavit, 
declaration, affirmation or other simi-
lar document provided for under appli-
cable state law, and 

(C) The proponent’s written state-
ment that the proponent intends to 
continue ownership of such securities 
through the date on which the meeting 
is held. In the event the registrant in-
cludes the proponent’s proposal in its 
proxy soliciting material for the meet-
ing and the proponent fails to comply 
with the requirement that he continu-
ously hold such securities through the 
meeting date, the registrant shall not 
be required to include any proposals 
submitted by the proponent in its 
proxy material for any meeting held in 
the following two calendar years. 

(2) Notice and attendance at the meet-
ing. At the time he submits a proposal, 
a proponent shall provide the reg-
istrant in writing with his name, ad-
dress, the number of the registrant’s 
voting securities that he holds of 
record or beneficially, the dates upon 
which he acquired such securities, and 
documentary support for a claim of 
beneficial ownership. A proposal may 
be presented at the meeting either by 
the proponent or his representative 
who is qualified under state law to 
present the proposal on the proponent’s 
behalf at the meeting. In the event 
that the proponent or his representa-
tive fails, without good cause, to 
present the proposal for action at the 
meeting, the registrant shall not be re-
quired to include any proposals sub-
mitted by the proponent in its proxy 

soliciting material for any meeting 
held in the following two calendar 
years. 

(3) Timeliness. The proponent shall 
submit his proposal sufficiently far in 
advance of the meeting so that it is re-
ceived by the registrant within the fol-
lowing time periods: 

(i) Annual meetings. A proposal to be 
presented at an annual meeting shall 
be received at the registrant’s principal 
executive offices not less than 120 cal-
endar days in advance of the date of 
the registrant’s proxy statement re-
leased to security holders in connec-
tion with the previous year’s annual 
meeting of security holders except that 
if no annual meeting was held in the 
previous year or the date of the annual 
meeting has been changed by more 
than 30 calendar days from the date 
contemplated at the time of the pre-
vious year’s proxy statement, a pro-
posal shall be received by the reg-
istrant a reasonable time before the so-
licitation is made. 

(ii) Other meetings. A proposal to be 
presented at any meeting other than 
an annual meeting specified in para-
graph (a)(3)(i) of this section shall be 
received a reasonable time before the 
solicitation is made. 

NOTE: In order to curtail controversy as to 
the date on which a proposal was received by 
the registrant, it is suggested that pro-
ponents submit their proposals by Certified 
Mail-Return Receipt Requested. 

(4) Number of proposals. The pro-
ponent may submit no more than one 
proposal and an accompanying sup-
porting statement for inclusion in the 
registrant’s proxy materials for a 
meeting of security holders. If the pro-
ponent submits more than one pro-
posal, or if he fails to comply with the 
500 word limit mentioned in paragraph 
(b)(1) of this section, he shall be pro-
vided the opportunity to reduce the 
items submitted by him to the limits 
required by this rule, within 14 cal-
endar days of notification of such limi-
tations by the registrant. 

(b)(1) Supporting statement. The reg-
istrant, at the request of the pro-
ponent, shall include in its proxy state-
ment a statement of the proponent in 
support of the proposal, which state-
ment shall not include the name and 
address of the proponent. A proposal 
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and its supporting statement in the ag-
gregate shall not exceed 500 words. The 
supporting statement shall be fur-
nished to the registrant at the time 
that the proposal is furnished, and the 
registrant shall not be responsible for 
such statement and the proposal to 
which it relates. 

(2) Identification of proponent. The 
proxy statement shall also include ei-
ther the name and address of the pro-
ponent and the number of shares of the 
voting security held by the proponent 
or a statement that such information 
will be furnished by the registrant to 
any person, orally or in writing as re-
quested, promptly upon the receipt of 
any oral or written request therefor. 

(c) The registrant may omit a pro-
posal and any statement in support 
thereof from its proxy statement and 
form of proxy under any of the fol-
lowing circumstances: 

(1) If the proposal is, under the laws 
of the registrant’s domicile, not a prop-
er subject for action by security hold-
ers. 

NOTE: Whether a proposal is a proper sub-
ject for action by security holders will de-
pend on the applicable state law. Under cer-
tain states’ laws, a proposal that mandates 
certain action by the registrant’s board of 
directors may not be a proper subject matter 
for shareholder action, while a proposal rec-
ommending or requesting such action of the 
board may be proper under such state laws. 

(2) If the proposal, if implemented, 
would require the registrant to violate 
any state law or Federal law of the 
United States, or any law of any for-
eign jurisdiction to which the reg-
istrant is subject, except that this pro-
vision shall not apply with respect to 
any foreign law compliance with which 
would be violative of any state law or 
Federal law of the United States. 

(3) If the proposal or the supporting 
statement is contrary to any of the 
Commission’s proxy rules and regula-
tions, including Rule 14a–9 (§ 240.14a–9 
of this chapter), which prohibits false 
or misleading statements in proxy so-
liciting materials; 

(4) If the proposal relates to the re-
dress of a personal claim or grievance 
against the registrant or any other per-
son, or if it is designed to result in a 
benefit to the proponent or to further a 
personal interest, which benefit or in-

terest is not shared with the other se-
curity holders at large; 

(5) If the proposal relates to oper-
ations which account for less than 5 
percent of the registrant’s total assets 
at the end of its most recent fiscal 
year, and for less than 5 percent of its 
net earnings and gross sales for its 
most recent fiscal year, and is not oth-
erwise significantly related to the reg-
istrant’s business; 

(6) If the proposal deals with a mat-
ter beyond the registrant’s power to ef-
fectuate; 

(7) If the proposal deals with a mat-
ter relating to the conduct of the ordi-
nary business operations of the reg-
istrant; 

(8) If the proposal relates to an elec-
tion to office; 

(9) If the proposal is counter to a pro-
posal to be submitted by the registrant 
at the meeting; 

(10) If the proposal has been rendered 
moot; 

(11) If the proposal is substantially 
duplicative of a proposal previously 
submitted to the registrant by another 
proponent, which proposal will be in-
cluded in the registrant’s proxy mate-
rial for the meeting; 

(12) If the proposal deals with sub-
stantially the same subject matter as a 
prior proposal submitted to security 
holders in the registrant’s proxy state-
ment and form of proxy relating to any 
annual or special meeting of security 
holders held within the preceding five 
calendar years, it may be omitted from 
the registrant’s proxy materials relat-
ing to any meeting of security holders 
held within three calendar years after 
the latest such previous submission: 
Provided, That— 

(i) If the proposal was submitted at 
only one meeting during such pre-
ceding period, it received less than 
three percent of the total number of 
votes cast in regard thereto; or 

(ii) If the proposal was submitted at 
only two meetings during such pre-
ceding period, it received at the time of 
its second submission less than six per-
cent of the total number of votes cast 
in regard thereto; or 

(iii) If the prior proposal was sub-
mitted at three or more meetings dur-
ing such preceding period, it received 
at the time of its latest submission less 
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than 10 percent of the total number of 
votes cast in regard thereto; or 

(13) If the proposal relates to specific 
amounts of cash or stock dividends. 

(d) Whenever the registrant asserts, 
for any reason, that a proposal and any 
statement in support thereof received 
from a proponent may properly be 
omitted from its proxy statement and 
form of proxy, it shall file with the 
Commission, not later than 80 calendar 
days prior to the date the definitive 
copies of the proxy statement and form 
of proxy are filed pursuant to Rule 14a– 
6 (§ 240.14a–6 of this chapter), or such 
shorter period prior to such date as the 
Commission or its staff may permit, 
six copies of the following items: 

(1) The proposal; 
(2) Any statement in support thereof 

as received from the proponent; 
(3) A statement of the reasons why 

the registrant deems such omission to 
be proper in the particular case; and 

(4) Where such reasons are based on 
matters of law, a supporting opinion of 
counsel. The registrant shall at the 
same time, if it has not already done 
so, notify the proponent of its inten-
tion to omit the proposal from its 
proxy statement and form of proxy and 
shall forward to him a copy of the 
statement of reasons why the reg-
istrant deems the omission of the pro-
posal to be proper and a copy of such 
supporting opinion of counsel. 

(e) If the registrant intends to in-
clude in the proxy statement a state-
ment in opposition to a proposal re-
ceived from a proponent, it shall, not 
later than 30 calendar days prior to the 
date the definitive copies of the proxy 
statement and form of proxy are filed 
pursuant to Rule 14a–6, or, in the event 
that the proposal must be revised to be 
includable, not later than five calendar 
days after receipt by the registrant of 
the revised proposal, promptly forward 
to the proponent a copy of the state-
ment in opposition to the proposal. In 
the event the proponent believes that 
the statement in opposition contains 
materially false or misleading state-
ments within the meaning of Rule 14a– 
9 and the proponent wishes to bring 
this matter to the attention of the 
Commission, the proponent promptly 
should provide the staff with a letter 
setting forth the reasons for this view 

and a copy of the statement in opposi-
tion and at the same time promptly 
provide the registrant with a copy of 
his letter. 

(Secs. 14(a) and 23(a), 48 Stat. 895 and 901; sec. 
12(e) and 20(a), 49 Stat. 823 and 833; sec. 20(a) 
and 38(a), 54 Stat. 822 and 841; 15 U.S.C. 
78n(a); 78w(a), 79(e), 79t(a), 80a–20(a), 80a– 
37(a)) 
[48 FR 38222, Aug. 23, 1983, as amended at 50 
FR 48181, Nov. 22, 1985; 51 FR 42062, Nov. 20, 
1986; 52 FR 21936, June 10, 1987; 52 FR 48983, 
Dec. 29, 1987] 

§ 240.14a–9 False or misleading state-
ments. 

(a) No solicitation subject to this 
regulation shall be made by means of 
any proxy statement, form of proxy, 
notice of meeting or other communica-
tion, written or oral, containing any 
statement which, at the time and in 
the light of the circumstances under 
which it is made, is false or misleading 
with respect to any material fact, or 
which omits to state any material fact 
necessary in order to make the state-
ments therein not false or misleading 
or necessary to correct any statement 
in any earlier communication with re-
spect to the solicitation of a proxy for 
the same meeting or subject matter 
which has become false or misleading. 

(b) The fact that a proxy statement, 
form of proxy or other soliciting mate-
rial has been filed with or examined by 
the Commission shall not be deemed a 
finding by the Commission that such 
material is accurate or complete or not 
false or misleading, or that the Com-
mission has passed upon the merits of 
or approved any statement contained 
therein or any matter to be acted upon 
by security holders. No representation 
contrary to the foregoing shall be 
made. 

NOTE: The following are some examples of 
what, depending upon particular facts and 
circumstances, may be misleading within 
the meaning of this section. 

(a) Predictions as to specific future market 
values. 

(b) Material which directly or indirectly 
impugns character, integrity or personal rep-
utation, or directly or indirectly makes 
charges concerning improper, illegal or im-
moral conduct or associations, without fac-
tual foundation. 

(c) Failure to so identify a proxy state-
ment, form of proxy and other soliciting ma-
terial as to clearly distinguish it from the 
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soliciting material of any other person or 
persons soliciting for the same meeting or 
subject matter. 

(d) Claims made prior to a meeting regard-
ing the results of a solicitation. 

(Secs. 19(a), 3(b), 23(a)(1), 20, 319(a), 48 Stat. 
85, 882, 901; sec. 209, 48 Stat. 908; 49 Stat. 833; 
sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; 53 
Stat. 1173; secs. 3, 18, 89 Stat. 97, 155; sec. 
308(a)(2), 90 Stat. 57; 15 U.S.C. 77s(a), 78c(b), 
78w(a)(1), 79t, 77sss(a)) 

[31 FR 212, Jan. 7, 1966, as amended at 41 FR 
19933, May 14, 1976; 44 FR 38815, July 2, 1979; 
44 FR 68456, Nov. 29, 1979] 

§ 240.14a–10 Prohibition of certain so-
licitations. 

No person making a solicitation 
which is subject to §§ 240.14a–1 to 
240.14a–10 shall solicit: 

(a) Any undated or postdated proxy; 
or 

(b) Any proxy which provides that it 
shall be deemed to be dated as of any 
date subsequent to the date on which it 
is signed by the security holder. 
[17 FR 11434, Dec. 18, 1952] 

§ 240.14a–11 Special provisions appli-
cable to election contests. 

(a) Solicitations to which this section 
applies. This section applies to any so-
licitation subject to §§ 240.14a–1 to 
240.14a–11 by any person or group of 
persons for the purpose of opposing a 
solicitation subject to §§ 240.14a–1 to 
240.14a–11 by any other person or group 
of persons with respect to the election 
or removal of directors at any annual 
or special meeting of security holders. 

(b) Solicitations prior to furnishing re-
quired written proxy statement. Notwith-
standing the provisions of Rule 14a–3(a) 
(§ 240.14a–3(a)), a solicitation subject to 
this section may be made prior to fur-
nishing security holders a written 
proxy statement containing the infor-
mation specified in Schedule 14A 
(§ 240.14a–101) with respect to such so-
licitation: Provided, That— 

(1) No form of proxy is furnished to 
security holders prior to the time the 
written proxy statement required by 
Rule 14a–3(a) (§ 240.14a–3(a)) is furnished 
to security holders: Provided, however, 
That this paragraph (b)(1) shall not 
apply where a proxy statement then 
meeting the requirements of Schedule 
14A (§ 240.14a–101) has been furnished to 

security holders by or on behalf of the 
person making the solicitation. 

(2) The identity of the participants in 
the solicitation (as defined in Instruc-
tion 3 of Item 4 of Schedule 14A 
[§ 240.14a–101]) and a description of their 
interests, direct or indirect, by secu-
rity holdings or otherwise, are set 
forth in each communication pub-
lished, sent or given to security holders 
in connection with the solicitation. 

(3) A written proxy statement meet-
ing the requirements of this regulation 
is sent or given to security holders so-
licited pursuant to this paragraph (b) 
at the earliest practicable date. 

(c) Solicitation prior to furnishing re-
quired written proxy statement; filing re-
quirements. Eight copies of any solic-
iting material published, sent or given 
to security holders prior to the fur-
nishing of the written proxy statement 
required by § 240.14a–3(a) shall be filed 
with, or mailed for filing to, the Com-
mission no later than the date such 
material is published, sent or given to 
any security holder. Three copies of 
such material shall at the same time 
be filed with, or mailed for filing to, 
each national securities exchange upon 
which any class of securities of the reg-
istrant is listed and registered. Such 
soliciting material filed with the Com-
mission shall include a cover page in 
the form set forth in Schedule 14A and 
the appropriate box on that cover page 
shall be checked to indicate such fil-
ing. 

(d)(1) Application of this section to an-
nual report. Notwithstanding the provi-
sions of § 240.14a–3 (b) and (c), three 
copies of any portion of the annual re-
port referred to in § 240.14a–3(b) which 
comments upon or refers to any solici-
tation subject to this section, or to any 
participant in any such solicitation, 
other than the solicitation by the man-
agement, shall be filed with the Com-
mission as proxy material subject to 
§§ 240.14a–1 to 240.14a–11. 

(2) Electronic filers. Any portion of the 
annual report to security holders re-
quired to be filed with the Commission 
pursuant to paragraph (d)(1) of this sec-
tion shall be filed with the Commission 
in electronic format. 

(e) Application of § 240.14a–6. The pro-
visions of paragraphs (b), (c), (d), and 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00176 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



167 

Securities and Exchange Commission § 240.14a–13 

(e) of § 240.14a–6 shall apply, to the ex-
tent pertinent, to soliciting material 
subject to paragraphs (c) and (d) of this 
section. 

(f) Use of reprints or reproductions. In 
any solicitation subject to this section, 
soliciting material which includes, in 
whole or part, any reprints or repro-
ductions of any previously published 
material shall: 

(1) State the name of the author and 
publication, the date of prior publica-
tion, and identify any person who is 
quoted without being named in the pre-
viously published material. 

(2) Except in the case of a public offi-
cial document or statement, state 
whether or not the consent of the au-
thor and publication has been obtained 
to the use of the previously published 
material as proxy soliciting material. 

(3) If any participant using the pre-
viously published material, or anyone 
on his behalf, paid, directly or indi-
rectly, for the preparation or prior pub-
lication of the previously published 
material, or has made or proposes to 
make any payments or give any other 
consideration in connection with the 
publication or republication of such 
material, state the circumstances. 
[21 FR 579, Jan. 26, 1956, as amended at 31 FR 
212, Jan. 7, 1966; 32 FR 20964, Dec. 29, 1967; 33 
FR 2993, Feb. 15, 1968; 44 FR 68456, Nov. 29, 
1979; 44 FR 71821, Dec. 12, 1979; 51 FR 42062, 
Nov. 20, 1986; 52 FR 21936, June 10, 1987; 57 FR 
48293, Oct. 22, 1992; 58 FR 14683, Mar. 18, 1993] 

§ 240.14a–12 Solicitation prior to fur-
nishing required proxy statement. 

(a) Notwithstanding the provisions of 
Rule 14a–3(a) (§ 240.14a–3(a)), a solicita-
tion (other than one subject to Rule 
14a–11 (§ 240.14a–11) may be made prior 
to furnishing security holders a writ-
ten proxy statement meeting the re-
quirements of Rule 14a–3(a) if— 

(1) The solicitation is made in opposi-
tion to a prior solicitation or an invita-
tion for tenders or other publicized ac-
tivity, which if successful, could rea-
sonably have the effect of defeating the 
action proposed to be taken at the 
meeting; 

(2) No form of proxy is furnished to 
security holders prior to the time the 
written proxy statement required by 
Rule 14a–3(a) (§ 240.14a–3(a)) is furnished 
to security holders: Provided, however, 
That this subparagraph (2) shall not 

apply where a proxy statement then 
meeting the requirements of Rule 14a– 
3(a) has been furnished to security 
holders by or on behalf of the person 
making the solicitation. 

(3) The identity of the participants in 
the solicitation (as defined in Instruc-
tion 3 to Item 4 of Schedule 14A 
[§ 240.14a–101]) and a description of their 
interests direct or indirect, by security 
holdings or otherwise, are set forth in 
each communication published, sent or 
given to security holders in connection 
with the solicitation; and 

(4) A written proxy statement meet-
ing the requirements of this regulation 
is sent or given to security holders so-
licited pursuant to this section at the 
earliest practicable date. 

(b) Eight copies of any soliciting ma-
terial published, sent or given to secu-
rity holders prior to the furnishing of a 
written proxy statement required by 
Rule 14a–3(a) [§ 240.14a–3(a)] shall be 
filed with, or mailed for filing to, the 
Commission no later than the date 
such material is published, sent or 
given to any security holders. Three 
copies of such material shall at the 
same time be filed with, or mailed for 
filing to, each national securities ex-
change upon which any class of securi-
ties of the registrant is listed and reg-
istered. Such soliciting material shall 
include a cover page in the form set 
forth in Schedule 14A and the appro-
priate box on that cover page shall be 
checked to indicate such filing. 
[31 FR 213, Jan. 7, 1966, as amended at 45 FR 
63659, Sept. 25, 1980; 57 FR 48293, 0ct. 22, 1992; 
58 FR 14683, Mar. 18, 1993] 

§ 240.14a–13 Obligation of registrants 
in communicating with beneficial 
owners. 

(a) If the registrant knows that secu-
rities of any class entitled to vote at a 
meeting (or by written consents or au-
thorizations if no meeting is held) with 
respect to which the registrant intends 
to solicit proxies, consents or author-
izations are held of record by a broker, 
dealer, voting trustee, bank, associa-
tion, or other entity that exercises fi-
duciary powers in nominee name or 
otherwise, the registrant shall: 

(1) By first class mail or other equal-
ly prompt means: 
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(i) Inquire of each such record holder: 
(A) Whether other persons are the 

beneficial owners of such securities and 
if so, the number of copies of the proxy 
and other soliciting material necessary 
to supply such material to such bene-
ficial owners; 

(B) In the case of an annual (or spe-
cial meeting in lieu of the annual) 
meeting, or written consents in lieu of 
such meeting, at which directors are to 
be elected, the number of copies of the 
annual report to security holders nec-
essary to supply such report to bene-
ficial owners to whom such reports are 
to be distributed by such record holder 
or its nominee and not by the reg-
istrant; 

(C) If the record holder has an obliga-
tion under § 240.14b–1(b)(3) or § 240.14b– 
2(b)(4)(ii) and (iii), whether an agent 
has been designated to act on its behalf 
in fulfilling such obligation and, if so, 
the name and address of such agent; 
and 

(D) Whether it holds the registrant’s 
securities on behalf of any respondent 
bank and, if so, the name and address 
of each such respondent bank; and 

(ii) Indicate to each such record hold-
er: 

(A) Whether the registrant, pursuant 
to paragraph (c) of this section, intends 
to distribute the annual report to secu-
rity holders to beneficial owners of its 
securities whose names, addresses and 
securities positions are disclosed pur-
suant to § 240.14b–1(b)(3) or § 240.14b– 
2(b)(4)(ii) and (iii); 

(B) The record date; and 
(C) At the option of the registrant, 

any employee benefit plan established 
by an affiliate of the registrant that 
holds securities of the registrant that 
the registrant elects to treat as exempt 
employee benefit plan securities; 

(2) Upon receipt of a record holder’s 
or respondent bank’s response indi-
cating, pursuant to § 240.14b–2(b)(1)(i), 
the names and addresses of its respond-
ent banks, within one business day 
after the date such response is re-
ceived, make an inquiry of and give no-
tification to each such respondent 
bank in the same manner required by 
paragraph (a)(1) of this section; Pro-
vided, however, the inquiry required by 
paragraphs (a)(1) and (a)(2) of this sec-
tion shall not cover beneficial owners 

of exempt employee benefit plan secu-
rities; 

(3) Make the inquiry required by 
paragraph (a)(1) of this section at least 
20 business days prior to the record 
date of the meeting of security holders, 
or 

(i) If such inquiry is impracticable 20 
business days prior to the record date 
of a special meeting, as many days be-
fore the record date of such meeting as 
is practicable or, 

(ii) If consents or authorizations are 
solicited, and such inquiry is impracti-
cable 20 business days before the ear-
liest date on which they may be used 
to effect corporate action, as many 
days before that date as is practicable, 
or 

(iii) At such later time as the rules of 
a national securities exchange on 
which the class of securities in ques-
tion is listed may permit for good 
cause shown; Provided, however, That if 
a record holder or respondent bank has 
informed the registrant that a des-
ignated office(s) or department(s) is to 
receive such inquiries, the inquiry 
shall be made to such designated of-
fice(s) or department(s); and 

(4) Supply, in a timely manner, each 
record holder and respondent bank of 
whom the inquiries required by para-
graphs (a)(1) and (a)(2) of this section 
are made with copies of the proxy, 
other proxy soliciting material, and/or 
the annual report to security holders, 
in such quantities, assembled in such 
form and at such place(s), as the record 
holder or respondent bank may reason-
ably request in order to send such ma-
terial to each beneficial owner of secu-
rities who is to be furnished with such 
material by the record holder or re-
spondent bank; and 

(5) Upon the request of any record 
holder or respondent bank that is sup-
plied with proxy soliciting material 
and/or annual reports to security hold-
ers pursuant to paragraph (a)(4) of this 
section, pay its reasonable expenses for 
completing the mailing of such mate-
rial to beneficial owners. 

NOTE 1: If the registrant’s list of security 
holders indicates that some of its securities 
are registered in the name of a clearing 
agency registered pursuant to Section 17A of 
the Act (e.g., ‘‘Cede & Co.,’’ nominee for the 
Depository Trust Company), the registrant 
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shall make appropriate inquiry of the clear-
ing agency and thereafter of the participants 
in such clearing agency who may hold on be-
half of a beneficial owner or respondent 
bank, and shall comply with the above para-
graph with respect to any such participant 
(see § 240.14a–1(i)). 

NOTE 2: The attention of registrants is 
called to the fact that each broker, dealer, 
bank, association, and other entity that ex-
ercises fiduciary powers has an obligation 
pursuant to § 240.14b–1 and § 240.14b–2 (except 
as provided therein with respect to exempt 
employee benefit plan securities held in 
nominee name) and, with respect to brokers 
and dealers, applicable self-regulatory orga-
nization requirements to obtain and forward, 
within the time periods prescribed therein, 
(a) proxies (or in lieu thereof requests for 
voting instructions) and proxy soliciting ma-
terials to beneficial owners on whose behalf 
it holds securities, and (b) annual reports to 
security holders to beneficial owners on 
whose behalf it holds securities, unless the 
registrant has notified the record holder or 
respondent bank that it has assumed respon-
sibility to mail such material to beneficial 
owners whose names, addresses, and securi-
ties positions are disclosed pursuant to 
§ 240.14b–1(b)(3) and § 240.14b–2(b)(4)(ii) and 
(iii). 

NOTE 3: The attention of registrants is 
called to the fact that registrants have an 
obligation, pursuant to paragraph (d) of this 
section, to cause proxies (or in lieu thereof 
requests for voting instructions), proxy so-
liciting material and annual reports to secu-
rity holders to be furnished, in a timely 
manner, to beneficial owners of exempt em-
ployee benefit plan securities. 

(b) Any registrant requesting pursu-
ant to § 240.14b–1(b)(3) or § 240.14b– 
2(b)(4)(ii) and (iii) a list of names, ad-
dresses and securities positions of ben-
eficial owners of its securities who ei-
ther have consented or have not ob-
jected to disclosure of such informa-
tion shall: 

(1) By first class mail or other equal-
ly prompt means, inquire of each 
record holder and each respondent 
bank identified to the registrant pursu-
ant to § 240.14b–2(b)(4)(i) whether such 
record holder or respondent bank holds 
the registrant’s securities on behalf of 
any respondent banks and, if so, the 
name and address of each such respond-
ent bank; 

(2) Request such list to be compiled 
as of a date no earlier than five busi-
ness days after the date the reg-
istrant’s request is received by the 
record holder or respondent bank; Pro-
vided, however, That if the record hold-

er or respondent bank has informed the 
registrant that a designated office(s) or 
department(s) is to receive such re-
quests, the request shall be made to 
such designated office(s) or depart-
ment(s); 

(3) Make such request to the fol-
lowing persons that hold the reg-
istrant’s securities on behalf of bene-
ficial owners: all brokers, dealers, 
banks, associations and other entities 
that exercises fiduciary powers; Pro-
vided however, such request shall not 
cover beneficial owners of exempt em-
ployee benefit plan securities as de-
fined in § 240.14a–1(d)(1); and, at the op-
tion of the registrant, such request 
may give notice of any employee ben-
efit plan established by an affiliate of 
the registrant that holds securities of 
the registrant that the registrant 
elects to treat as exempt employee 
benefit plan securities; 

(4) Use the information furnished in 
response to such request exclusively 
for purposes of corporate communica-
tions; and 

(5) Upon the request of any record 
holder or respondent bank to whom 
such request is made, pay the reason-
able expenses, both direct and indirect, 
of providing beneficial owner informa-
tion. 

NOTE: A registrant will be deemed to have 
satisfied its obligations under paragraph (b) 
of this section by requesting consenting and 
non-objecting beneficial owner lists from a 
designated agent acting on behalf of the 
record holder or respondent bank and paying 
to that designated agent the reasonable ex-
penses of providing the beneficial owner in-
formation. 

(c) A registrant, at its option, may 
mail its annual report to security hold-
ers to the beneficial owners whose 
identifying information is provided by 
record holders and respondent banks, 
pursuant to § 240.14b–1(b)(3) or § 240.14b– 
2(b)(4)(ii) and (iii), provided that such 
registrant notifies the record holders 
and respondent banks, at the time it 
makes the inquiry required by para-
graph (a) of this section, that the reg-
istrant will mail the annual report to 
security holders to the beneficial own-
ers so identified. 

(d) If a registrant solicits proxies, 
consents or authorizations from record 
holders and respondent banks who hold 
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securities on behalf of beneficial own-
ers, the registrant shall cause proxies 
(or in lieu thereof requests or voting 
instructions), proxy soliciting material 
and annual reports to security holders 
to be furnished, in a timely manner, to 
beneficial owners of exempt employee 
benefit plan securities. 
[51 FR 44276, Dec. 9, 1986; 52 FR 2220, Jan. 21, 
1987, as amended at 52 FR 23648, June 24, 1987; 
53 FR 16405, May 9, 1988; 57 FR 1099, Jan. 10, 
1992] 

§ 240.14a–14 Modified or superseded 
documents. 

(a) Any statement contained in a 
document incorporated or deemed to be 
incorporated by reference shall be 
deemed to be modified or superseded, 
for purposes of the proxy statement, to 
the extent that a statement contained 
in the proxy statement or in any other 
subsequently filed document that also 
is or is deemed to be incorporated by 
reference modifies or replaces such 
statement. 

(b) The modifying or superseding 
statement may, but need not, state it 
has modified or superseded a prior 
statement or include any other infor-
mation set forth in the document that 
is not so modified or superseded. The 
making of a modifying or superseding 
statement shall not be deemed an ad-
mission that the modified or super-
seded statement, when made, con-
stituted an untrue statement of a ma-
terial fact, an omission to state a ma-
terial fact necessary to make a state-
ment not misleading, or the employ-
ment of a manipulative, deceptive, or 
fraudulent device, contrivance, 
scheme, transaction, act, practice, 
course of business or artifice to de-
fraud, as those terms are used in the 
Securities Act of 1933, the Securities 
Exchange Act of 1934 (‘‘the Act’’), the 
Public Utility Holding Company Act of 
1935, the Investment Company Act of 
1940, or the rules and regulations there-
under. 

(c) Any statement so modified shall 
not be deemed in its unmodified form 
to constitute part of the proxy state-
ment for purposes of the Act. Any 
statement so superseded shall not be 
deemed to constitute a part of the 
proxy statement for purposes of the 
Act. 
[52 FR 21936, June 10, 1987] 

§ 240.14a–15 Differential and contin-
gent compensation in connection 
with roll-up transactions. 

(a) It shall be unlawful for any person 
to receive compensation for soliciting 
proxies, consents, or authorizations di-
rectly from security holders in connec-
tion with a roll-up transaction as pro-
vided in paragraph (b) of this section, if 
the compensation is: 

(1) Based on whether the solicited 
proxy, consent, or authorization either 
approves or disapproves the proposed 
roll-up transaction; or 

(2) Contingent on the approval, dis-
approval, or completion of the roll-up 
transaction. 

(b) This section is applicable to a 
roll-up transaction as defined in Item 
901(c) of Regulation S–K (§ 229.901(c) of 
this chapter), except for a transaction 
involving only: 

(1) Finite-life entities that are not 
limited partnerships; 

(2) Partnerships whose investors will 
receive new securities or securities in 
another entity that are not reported 
under a transaction reporting plan de-
clared effective before December 17, 
1993 by the Commission under section 
11A of the Act (15 U.S.C. 78k–1); or 

(3) Partnerships whose investors’ se-
curities are reported under a trans-
action reporting plan declared effective 
before December 17, 1993 by the Com-
mission under section 11A of the Act 
(15 U.S.C. 78k–1). 
[59 FR 63684, Dec. 8, 1994] 

§ 240.14a–101 Schedule 14A. Informa-
tion required in proxy statement. 

SCHEDULE 14A INFORMATION 

Proxy Statement Pursuant to Section 14(a) of 
the Securities Exchange Act of 1934 

(Amendment No. ) 

Filed by the Registrant [ ] 
Filed by a party other than the Registrant [ ] 
Check the appropriate box: 
[ ] Preliminary Proxy Statement 
[ ] Confidential, for Use of the Commission 

Only (as permitted by Rule 14a–6(e)(2)) 
[ ] Definitive Proxy Statement 
[ ] Definitive Additional Materials 
[ ] Soliciting Material Pursuant to 
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§ 240.14a–11(c) or § 240.14a–12 
lllllllllllllllllllllll

(Name of Registrant as Specified In Its Char-
ter) 

lllllllllllllllllllllll

(Name of Person(s) Filing Proxy Statement, 
if other than the Registrant) 
Payment of Filing Fee (Check the appro-

priate box): 
[ ] No fee required 
[ ] Fee computed on table below per Ex-

change Act Rules 14a–6(i)(1) and 0–11 
(1) Title of each class of securities to which 

transaction applies: 
lllllllllllllllllllllll

(2) Aggregate number of securities to 
which transaction applies: 

lllllllllllllllllllllll

(3) Per unit price or other underlying value 
of transaction computed pursuant to Ex-
change Act Rule 0–11 (set forth the 
amount on which the filing fee is cal-
culated and state how it was deter-
mined): 

lllllllllllllllllllllll

(4) Proposed maximum aggregate value of 
transaction: 

lllllllllllllllllllllll

(5) Total fee paid: 
lllllllllllllllllllllll

[ ] Fee paid previously with preliminary 
materials. 

[ ] Check box if any part of the fee is offset 
as provided by Exchange Act Rule 0– 
11(a)(2) and identify the filing for which 
the offsetting fee was paid previously. 
Identify the previous filing by registra-
tion statement number, or the Form or 
Schedule and the date of its filing. 

(1) Amount Previously Paid: 
lllllllllllllllllllllll

(2) Form, Schedule or Registration State-
ment No.: 

lllllllllllllllllllllll

(3) Filing Party: 
lllllllllllllllllllllll

(4) Date Filed: 
lllllllllllllllllllllll

NOTES 

NOTES: A. Where any item calls for infor-
mation with respect to any matter to be 
acted upon and such matter involves other 
matters with respect to which information is 
called for by other items of this schedule, 
the information called for by such other 
items also shall be given. For example, 
where a solicitation of security holders is for 
the purpose of approving the authorization 
of additional securities which are to be used 
to acquire another specified company, and 
the registrants’ security holders will not 
have a separate opportunity to vote upon the 
transaction, the solicitation to authorize the 
securities is also a solicitation with respect 
to the acquisition. Under those facts, infor-

mation required by Items 11, 13 and 14 shall 
be furnished. 

B. Where any item calls for information 
with respect to any matter to be acted upon 
at the meeting, such item need be answered 
in the registrant’s soliciting material only 
with respect to proposals to be made by or 
on behalf of the registrant. 

C. Except as otherwise specifically pro-
vided, where any item calls for information 
for a specified period with regard to direc-
tors, executive officers, officers or other per-
sons holding specified positions or relation-
ships, the information shall be given with re-
gard to any person who held any of the speci-
fied positions or relationships at any time 
during the period. Information need not be 
included for any portion of the period during 
which such person did not hold any such po-
sition or relationship, provided a statement 
to that effect is made. 

D. Information may be incorporated by ref-
erence only in the manner and to the extent 
specifically permitted in the items of this 
schedule. Where incorporation by reference 
is used, the following shall apply: 

1. Any incorporation by reference of infor-
mation pursuant to the provisions of this 
schedule shall be subject to the provisions of 
§ 228.10(f) and § 229.10(d) of this chapter re-
stricting incorporation by reference of docu-
ments which incorporate by reference other 
information. A registrant incorporating any 
documents, or portions of documents, shall 
include a statement on the last page(s) of the 
proxy statement as to which documents, or 
portions of documents, are incorporated by 
reference. Information shall not be incor-
porated by reference in any case where such 
incorporation would render the statement 
incomplete, unclear or confusing. 

2. If a document is incorporated by ref-
erence but not delivered to security holders, 
include an undertaking to provide, without 
charge, to each person to whom a proxy 
statement is delivered, upon written or oral 
request of such person and by first class mail 
or other equally prompt means within one 
business day of receipt of such request, a 
copy of any and all of the information that 
has been incorporated by reference in the 
proxy statement (not including exhibits to 
the information that is incorporated by ref-
erence unless such exhibits are specifically 
incorporated by reference into the informa-
tion that the proxy statement incorporates), 
and the address (including title or depart-
ment) and telephone numbers to which such 
a request is to be directed. This includes in-
formation contained in documents filed sub-
sequent to the date on which definitive cop-
ies of the proxy statement are sent or given 
to security holders, up to the date of re-
sponding to the request. 

3. If a document or portion of a document 
other than an annual report sent to security 
holders pursuant to the requirements of Rule 
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14a–3 (§ 240.14a–3 of this chapter) with respect 
to the same meeting or solicitation of con-
sents or authorizations as that to which the 
proxy statement relates is incorporated by 
reference in the manner permitted by Item 
13(b) or 14(b) of this schedule, the proxy 
statement must be sent to security holders 
no later than 20 business days prior to the 
date on which the meeting of such security 
holders is held or, if no meeting is held, at 
least 20 business days prior to the date the 
votes, consents or authorizations may be 
used to effect the corporate action. 

4. Electronic filings. If any of the informa-
tion required by Items 13 or 14 of this Sched-
ule is incorporated by reference from an an-
nual or quarterly report to security holders, 
such report, or any portion thereof incor-
porated by reference, shall be filed in elec-
tronic format with the proxy statement. 
This provision shall not apply to registered 
investment companies. 

E. In Items 13 and 14 of this Schedule, the 
reference to ‘‘meets the requirements of 
Form S–2’’ shall refer to a registrant or to an 
‘‘other person’’ specified in Item 14(a) of this 
Schedule which meets the requirements for 
use of Form S–2 (§ 239.12 of this chapter) and 
the reference to ‘‘meets the requirement of 
Form S–3’’ shall refer to a registrant or to an 
‘‘other person’’ specified in Item 14(a) of this 
Schedule which meets the following require-
ments: 

(1) The registrant or other person meets 
the requirements of General Instruction I.A. 
of Form S–3 (§ 239.13 of this chapter); and 

(2) One of the following is met: 
(i) The registrant or other person meets 

the aggregate market value requirement of 
General Instruction I.B.1 of Form S–3; or 

(ii) Action is to be taken as described in 
Items 11, 12 and 14 of this schedule which 
concerns non-convertible debt or preferred 
securities which are ‘‘investment grade secu-
rities’’ as defined in General Instruction 
I.B.2 of Form S–3, except that the time by 
which the rating must be assigned shall be 
the date on which definitive copies of the 
proxy statement are first sent or given to se-
curity holders; or 

(iii) The registrant or other person is a ma-
jority-owned subsidiary and one of the condi-
tions of General Instruction I.C. of Form S– 
3 is met. 

F. Note to Small Business Issuers— Reg-
istrants and acquirees that meet the defini-
tion of ‘‘small business issuer’’ under Rule 
12b–2 of the Exchange Act (§ 240.12b–2) shall 
refer to the disclosure items in Regulation 
S–B (§ 228.10 et seq. of this chapter) and not 
Regulation S–K (§ 229.10 et seq. of this chap-
ter). If there is no comparable disclosure 
item in Regulation S–B, small business 
issuers need not provide the information re-
quested. Small business issuers shall provide 
the financial information in Item 310 of Reg-

ulation S–B in lieu of the financial state-
ments required in Schedule 14A. 

G. Special Note for Small Business Issuers 

(1) Registrants and acquirees which meet 
the definition of ‘‘small business issuer’’ in 
Rule 12b–2 of the Exchange Act and filed 
their latest annual report in accordance with 
‘‘Information Required in Annual Report of 
Transitional Small Business Issuers’’ in 
Form 10–KSB shall refer to this ‘‘Special 
Note for Small Business Issuers’’ with re-
spect to the specified items in this Schedule. 
If paragraph G(2) or G(3), below, does not 
contain an alternative disclosure instruc-
tion, small business issuers should comply 
with the disclosure item in this schedule, as 
modified by Instruction F. 

(2) Registrants and acquirees which relied 
upon Alternative 1 in their most recent 
Form 10–KSB may provide the following in-
formation (Questions numbers are in ref-
erence to Model A of Form 1–A): (a) Ques-
tions 37 and 38 instead of Item 6(d); (b) Ques-
tion 43 instead of Item 7(a); (c) Questions 29– 
36 and 39 instead of Item 7(b); (d) Questions 
40–42 instead of Item 8; (e) Questions 40–42 in-
stead of Item 10; (e) the information required 
in Part F/S of Form 10–SB instead of the fi-
nancial statement requirements of Items 13 
or 14; (f) Questions 4, 11 and 47–50 instead of 
Item 13(a)(1)(3); (g) Question 3 instead of 
Item 14(b)(3)(i) (A) and (B); and (h) Questions 
4, 11 and 47–50 instead of Item 14(b)(3)(i)(H). 

(3) Registrants and acquirees which relied 
upon Alternative 2 in their most recent 
Form 10–KSB may provide the following in-
formation (‘‘Model B’’ refers to Model B of 
Form 1–A): (a) Item 10 of Model B instead of 
Item 6(d) of Schedule 14A; (b) Item 8(d) of 
Model B instead of Item 7(a) of Schedule 14A; 
(c) Items 8(a)–8(c) and Item 11 of Model B in-
stead of Item 7(b) of Schedule 14A; (d) Item 
9 of Model B instead of Item 8 of Schedule 
14A; (e) Item 9 of Model B instead of Item 10 
of Schedule 14A; (f) the information required 
in Part F/S of Form 10–SB instead of the fi-
nancial statement requirements of Items 13 
or 14 of Schedule 14A; (g) Item 6(a)(3)(i) of 
Model B instead of Item 13(a)(1)(3) of Sched-
ule 14A; (h) Items 6 and 7 of Model B instead 
of Item 14(b)(3)(i)(A) and (B) of Schedule 14A; 
and (i) Item 6(a)(3)(i) of Model B instead of 
Item 14(b)(3)(i)(H) of Schedule 14A. 

Item 1. Date, time and place information. (a) 
State the date, time and place of the meet-
ing of security holders, and the complete 
mailing address, including ZIP Code, of the 
principal executive offices of the registrant, 
unless such information is otherwise dis-
closed in material furnished to security 
holders with or preceding the proxy state-
ment. If action is to be taken by written con-
sent, state the date by which consents are to 
be submitted if state law requires that such 
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a date be specified or if the person soliciting 
intends to set a date. 

(b) On the first page of the proxy state-
ment, as delivered to security holders, state 
the approximate date on which the proxy 
statement and form of proxy are first sent or 
given to security holders. 

(c) Furnish the information required to be 
in the proxy statement by Rule 14a–5(e) 
(§ 240.14a–5(e) of this chapter). 

Item 2. Revocability of proxy. State whether 
or not the person giving the proxy has the 
power to revoke it. If the right of revocation 
before the proxy is exercised is limited or is 
subject to compliance with any formal pro-
cedure, briefly describe such limitation or 
procedure. 

Item 3. Dissenters’ right of appraisal. Outline 
briefly the rights of appraisal or similar 
rights of dissenters with respect to any mat-
ter to be acted upon and indicate any statu-
tory procedure required to be followed by 
dissenting security holders in order to per-
fect such rights. Where such rights may be 
exercised only within a limited time after 
the date of adoption of a proposal, the filing 
of a charter amendment or other similar act, 
state whether the persons solicited will be 
notified of such date. 

Instructions. 1. Indicate whether a security 
holder’s failure to vote against a proposal 
will constitute a waiver of his appraisal or 
similar rights and whether a vote against a 
proposal will be deemed to satisfy any notice 
requirements under State law with respect 
to appraisal rights. If the State law is un-
clear, state what position will be taken in re-
gard to these matters. 

2. Open-end investment companies reg-
istered under the Investment Company Act 
of 1940 are not required to respond to this 
item. 

Item 4. Persons Making the Solicitation—(a) 
Solicitations not subject to Rule 14a–11 
(§ 240.14a–11 of this chapter.) (1) If the solici-
tation is made by the registrant, so state. 
Give the name of any director of the reg-
istrant who has informed the registrant in 
writing that he intends to oppose any action 
intended to be taken by the registrant and 
indicate the action which he intends to op-
pose. 

(2) If the solicitation is made otherwise 
than by the registrant, so state and give the 
names of the participants in the solicitation, 
as defined in paragraphs (a) (iii), (iv), (v) and 
(vi) of Instruction 3 to this Item. 

(3) If the solicitation is to be made other-
wise than by the use of the mails, describe 
the methods to be employed. If the solicita-
tion is to be made by specially, engaged em-
ployees or paid solicitors, state (i) the mate-
rial features of any contract or arrangement 
for such solicitation and identify the parties, 
and (ii) the cost or anticipated cost thereof. 

(4) State the names of the persons by 
whom the cost of solicitation has been or 
will be borne, directly or indirectly. 

(b) Solicitations subject to Rule 14a–11 
(§ 240.14a–11 of this chapter). (1) State by 
whom the solicitation is made and describe 
the methods employed and to be employed to 
solicit security holders. 

(2) If regular employees of the registrant or 
any other participant in a solicitation have 
been or are to be employed to solicit security 
holders, describe the class or classes of em-
ployees to be so employed, and the manner 
and nature of their employment for such 
purpose. 

(3) If specially engaged employees, rep-
resentatives or other persons have been or 
are to be employed to solicit security hold-
ers, state (i) the material features of any 
contract or arrangement for such solicita-
tion and the identity of the parties, (ii) the 
cost or anticipated cost thereof and (iii) the 
approximate number of such employees of 
employees or any other person (naming such 
other person) who will solicit security hold-
ers). 

(4) State the total amount estimated to be 
spent and the total expenditures to date for, 
in furtherance of, or in connection with the 
solicitation of security holders. 

(5) State by whom the cost of the solicita-
tion will be borne. If such cost is to be borne 
initially by any person other than the reg-
istrant, state whether reimbursement will be 
sought from the registrant, and, if so, wheth-
er the question of such reimbursement will 
be submitted to a vote of security holders. 

(6) If any such solicitation is terminated 
pursuant to a settlement between the reg-
istrant and any other participant in such so-
licitation, describe the terms of such settle-
ment, including the cost or anticipated cost 
thereof to the registrant. 

Instructions. 1. With respect to solicitations 
subject to Rule 14a–11 (§ 240.14a–11 of this 
chapter), costs and expenditures within the 
meaning of this Item 4 shall include fees for 
attorneys, accountants, public relations or 
financial advisers, solicitors, advertising, 
printing, transportation, litigation and other 
costs incidental to the solicitation, except 
that the registrant may exclude the amount 
of such costs represented by the amount nor-
mally expended for a solicitation for an elec-
tion of directors in the absence of a contest, 
and costs represented by salaries and wages 
of regular employees and officers, provided a 
statement to that effect is included in the 
proxy statement. 

2. The information required pursuant to 
paragraph (b)(6) of this Item should be in-
cluded in any amended or revised proxy 
statement or other soliciting materials re-
lating to the same meeting or subject matter 
furnished to security holders by the reg-
istrant subsequent to the date of settlement. 
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3. For purposes of this Item 4 and Item 5 of 
this Schedule 14A: 

(a) The terms ‘‘participant’’ and ‘‘partici-
pant in a solicitation’’ include the following: 

(i) The registrant; 
(ii) Any director of the registrant, and any 

nominee for whose election as a director 
proxies are solicited; 

(iii) Any committee or group which solicits 
proxies, any member of such committee or 
group, and any person whether or not named 
as a member who, acting alone or with one 
or more other persons, directly or indirectly 
takes the initiative, or engages, in orga-
nizing, directing, or arranging for the financ-
ing of any such committee or group; 

(iv) Any person who finances or joins with 
another to finance the solicitation of prox-
ies, except persons who contribute not more 
than $500 and who are not otherwise partici-
pants; 

(v) Any person who lends money or fur-
nishes credit or enters into any other ar-
rangements, pursuant to any contract or un-
derstanding with a participant, for the pur-
pose of financing or otherwise inducing the 
purchase, sale, holding or voting of securi-
ties of the registrant by any participant or 
other persons, in support of or in opposition 
to a participant; except that such terms do 
not include a bank, broker or dealer who, in 
the ordinary course of business, lends money 
or executes orders for the purchase or sale of 
securities and who is not otherwise a partici-
pant; and 

(vi) Any person who solicits proxies. 
(b) The terms ‘‘participant’’ and ‘‘partici-

pant in a solicitation’’ do not include: 
(i) Any person or organization retained or 

employed by a participant to solicit security 
holders and whose activities are limited to 
the duties required to be performed in the 
course of such employment; 

(ii) Any person who merely transmits 
proxy soliciting material or performs other 
ministerial or clerical duties; 

(iii) Any person employed by a participant 
in the capacity of attorney, accountant, or 
advertising, public relations or financial ad-
viser, and whose activities are limited to the 
duties required to be performed in the course 
of such employment; 

(iv) Any person regularly employed as an 
officer or employee of the registrant or any 
of its subsidiaries who is not otherwise a par-
ticipant; or 

(v) Any officer or director of, or any person 
regularly employed by, any other partici-
pant, if such officer, director or employee is 
not otherwise a participant. 

Item 5. Interest of certain Persons in Matters 
To Be Acted Upon—(a) Solicitations not subject 
to Rule 14a–11 (§ 240.14a–11 of this chapter). 
Describe briefly any substantial interest, di-
rect or indirect, by security holdings or oth-
erwise, of each of the following persons in 

any matter to be acted upon, other than 
elections to office: 

(1) If the solicitation is made on behalf of 
the registrant, each person who has been a 
director or executive officer of the registrant 
at any time since the beginning of the last 
fiscal year. 

(2) If the solicitation is made otherwise 
than on behalf of the registrant, each partic-
ipant in the solicitation, as defined in para-
graphs (a) (iii), (iv), (v), and (vi) of Instruc-
tion 3 to Item 4 of this Schedule 14A. 

(3) Each nominee for election as a director 
of the registrant. 

(4) Each associate of any of the foregoing 
persons. 

Instruction. Except in the case of a solicita-
tion subject to this regulation made in oppo-
sition to another solicitation subject to this 
regulation, this sub-item (a) shall not apply 
to any interest arising from the ownership of 
securities of the registrant where the secu-
rity holder receives no extra or special ben-
efit not shared on a pro rata basis by all 
other holders of the same class. 

(b) Solicitation subject to Rule 14a–11 
(§ 240.14a–11 of this chapter). With respect to 
any solicitation subject to Rule 14a–11 
(§ 240.14a–11): 

(1) Describe briefly any substantial inter-
est, direct or indirect, by security holdings 
or otherwise, of each participant as defined 
in paragraphs (a) (ii), (iii), (iv), (v) and (vi) of 
Instruction 3 to Item 4 of this Schedule 14A, 
in any matter to be acted upon at the meet-
ing, and include with respect to each partici-
pant the following information, or a fair and 
accurate summary thereof: 

(i) Name and business address of the par-
ticipant. 

(ii) The participant’s present principal oc-
cupation or employment and the name, prin-
cipal business and address of any corporation 
or other organization in which such employ-
ment is carried on. 

(iii) State whether or not, during the past 
ten years, the participant has been convicted 
in a criminal proceeding (excluding traffic 
violations or similar misdemeanors) and, if 
so, give dates, nature of conviction, name 
and location of court, and penalty imposed 
or other disposition of the case. A negative 
answer need not be included in the proxy 
statement or other soliciting material. 

(iv) State the amount of each class of secu-
rities of the registrant which the participant 
owns beneficially, directly or indirectly. 

(v) State the amount of each class of secu-
rities of the registrant which the participant 
owns of record but not beneficially. 

(vi) State with respect to all securities of 
the registrant purchased or sold within the 
past two years, the dates on which they were 
purchased or sold and the amount purchased 
or sold on each such date. 

(vii) If any part of the purchase price or 
market value of any of the shares specified 
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in paragraph (b)(1)(vi) of this Item is rep-
resented by funds borrowed or otherwise ob-
tained for the purpose of acquiring or hold-
ing such securities, so state and indicate the 
amount of the indebtedness as of the latest 
practicable date. If such funds were borrowed 
or obtained otherwise than pursuant to a 
margin account or bank loan in the regular 
course of business of a bank, broker or deal-
er, briefly describe the transaction, and state 
the names of the parties. 

(viii) State whether or not the participant 
is, or was within the past year, a party to 
any contract, arrangements or under-
standings with any person with respect to 
any securities of the registrant, including, 
but not limited to joint ventures, loan or op-
tion arrangements, puts or calls, guarantees 
against loss or guarantees of profit, division 
of losses or profits, or the giving or with-
holding of proxies. If so, name the parties to 
such contracts, arrangements or under-
standings and give the details thereof. 

(ix) State the amount of securities of the 
registrant owned beneficially, directly or in-
directly, by each of the participant’s associ-
ates and the name and address of each such 
associate. 

(x) State the amount of each class of secu-
rities of any parent or subsidiary of the reg-
istrant which the participant owns bene-
ficially, directly or indirectly. 

(xi) Furnish for the participant and associ-
ates of the participant the information re-
quired by Item 404(a) of Regulation S–K 
(§ 229.404(a) of this chapter). 

(xii) State whether or not the participant 
or any associates of the participant have any 
arrangement or understanding with any per-
son— 

(A) with respect to any future employment 
by the registrant or its affiliates; or 

(B) with respect to any future transactions 
to which the registrant or any of its af-
filiates will or may be a party. 

If so, describe such arrangement or under-
standing and state the names of the parties 
thereto. 

(2) With respect to any person, other than 
a director or executive officer of the reg-
istrant acting solely in that capacity, who is 
a party to an arrangement or understanding 
pursuant to which a nominee for election as 
director is proposed to be elected, describe 
any substantial interest, direct or indirect, 
by security holdings or otherwise, that such 
person has in any matter to be acted upon at 
the meeting, and furnish the information 
called for by paragraphs (b)(1) (xi) and (xii) 
of this Item. 

Instruction: For purposes of this Item 5, 
beneficial ownership shall be determined in 
accordance with Rule 13d–3 under the Act 
(Section 240.13d–3 of this chapter). 

Item 6. Voting securities and principal holders 
thereof, (a) As to each class of voting securi-

ties of the registrant entitled to be voted at 
the meeting (or by written consents or au-
thorizations if no meeting is held), state the 
number of shares outstanding and the num-
ber of votes to which each class is entitled. 

(b) State the record date, if any, with re-
spect to this solicitation. If the right to vote 
or give consent is not to be determined, in 
whole or in part, by reference to a record 
date, indicate the criteria for the determina-
tion of security holders entitled to vote or 
give consent. 

(c) If action is to be taken with respect to 
the election of directors and if the persons 
solicited have cumulative voting rights: (1) 
Make a statement that they have such 
rights, (2) briefly describe such rights, (3) 
state briefly the conditions precedent to the 
exercise thereof, and (4) if discretionary au-
thority to cumulate votes is solicited, so in-
dicate. 

(d) Furnish the information required by 
Item 403 of Regulation S–K (§ 229.403 of this 
chapter) to the extent known by the persons 
on whose behalf the solicitation is made. 

(e) If, to the knowledge of the persons on 
whose behalf the solicitation is made, a 
change in control of the registrant has oc-
curred since the beginning of its last fiscal 
year, state the name of the person(s) who ac-
quired such control, the amount and the 
source of the consideration used by such per-
son or persons; the basis of the control, the 
date and a description of the transaction(s) 
which resulted in the change of control and 
the percentage of voting securities of the 
registrant now beneficially owned directly or 
indirectly by the person(s) who acquired con-
trol; and the identity of the person(s) from 
whom control was assumed. If the source of 
all or any part of the consideration used is a 
loan made in the ordinary course of business 
by a bank as defined by section 3(a)(6) of the 
Act, the identity of such bank shall be omit-
ted provided a request for confidentiality has 
been made pursuant to section 13(d)(1)(B) of 
the Act by the person(s) who acquired con-
trol. In lieu thereof, the material shall indi-
cate that the identity of the bank has been 
so omitted and filed separately with the 
Commission. 

Instruction. 1. State the terms of any loans 
or pledges obtained by the new control group 
for the purpose of acquiring control, and the 
names of the lenders or pledgees. 

2. Any arrangements or understandings 
among members of both the former and new 
control groups and their associates with re-
spect to election of directors or other mat-
ters should be described. 

Item 7. Directors and executive officers. If ac-
tion is to be taken with respect to the elec-
tion of directors, furnish the following infor-
mation in tabular form to the extent prac-
ticable. If, however, the solicitation is made 
on behalf of persons other than the reg-
istrant, the information required need be 
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furnished only as to nominees of the persons 
making the solicitation. 

(a) The information required by instruc-
tion 4 to Item 103 of Regulation S–K (§ 229.103 
of this chapter) with respect to directors and 
executive officers. 

(b) The information required by Items 401, 
404 (a) and (c), and 405 of Regulation S–K 
(§ 229.401, § 229.404 and § 229.405 of this chap-
ter). 

(c) The information required by Item 404(b) 
of Regulation S–K (§ 229.404 of this chapter). 

(d) In lieu of paragraphs (a) through (c) of 
this Item, investment companies registered 
under the Investment Company Act of 1940 
shall furnish the information required by 
paragraphs (1) through (5) of Item 22(b) of 
this Schedule 14A. 

(e)(1) State whether or not the registrant 
has standing audit, nominating and com-
pensation committees of the Board of Direc-
tors, or committees performing similar func-
tions. If the registrant has such committees, 
however designated, identify each committee 
member, state the number of committee 
meetings held by each such committee dur-
ing the last fiscal year and describe briefly 
the functions performed by such committees. 
In the case of investment companies reg-
istered under the Investment Company Act 
of 1940, indicate by an asterisk whether that 
member is an ‘‘interested person’’ as defined 
in section 2(a)(19) of that Act. Information 
concerning compensation committees is not 
required of registered investment companies 
whose management functions are performed 
by external managers. 

(2) If the registrant has a nominating or 
similar committee, state whether the com-
mittee will consider nominees recommended 
by security holders and, if so, describe the 
procedures to be followed by security holders 
in submitting such recommendations. 

(f) State the total number of meetings of 
the board of directors (including regularly 
scheduled and special meetings) which were 
held during the last full fiscal year. Name 
each incumbent director who during the last 
full fiscal year attended fewer than 75 per-
cent of the aggregate of (1) the total number 
of meetings of the board of directors (held 
during the period for which he has been a di-
rector) and (2) the total number of meetings 
held by all committees of the board on which 
he served (during the periods that he served). 

(g) If a director has resigned or declined to 
stand for re-election to the board of directors 
since the date of the last annual meeting of 
security holders because of a disagreement 
with the registrant on any matter relating 
to the registrant’s operations, policies or 
practices, and if the director has furnished 
the registrant with a letter describing such 
disagreement and requesting that the matter 
be disclosed, the registrant shall state the 
date of resignation or declination to stand 

for re-election and summarize the director’s 
description of the disagreement. 
If the registrant believes that the descrip-
tion provided by the director is incorrect or 
incomplete, it may include a brief statement 
presenting its view of the disagreement. 

Item 8. Compensation of directors and execu-
tive officers. Furnish the information re-
quired by Item 402 (§ 229.402 of this chapter) 
of Regulation S–K if action is to be taken 
with regard to: 

(a) The election of directors; 
(b) Any bonus, profit sharing or other com-

pensation plan, contract or arrangement in 
which any director, nominee for election as a 
director, or executive officer of the reg-
istrant will participate; 

(c) Any pension or retirement plan in 
which any such person will participate; or 

(d) The granting or extension to any such 
person of any options, warrants or rights to 
purchase any securities, other than warrants 
or rights issued to security holders as such, 
on a pro rata basis. 

However, if the solicitation is made on be-
half of persons other than the registrant, the 
information required need be furnished only 
as to nominees of the persons making the so-
licitation and associates of such nominees. 
In the case of investment companies reg-
istered under the Investment Company Act 
of 1940 and registrants that have elected to 
be regulated as business development compa-
nies, furnish the information required by 
Item 22(b)(6) of this Schedule. 

Instruction. 

If an otherwise reportable compensation 
plan became subject to such requirements 
because of an acquisition or merger and, 
within one year of the acquisition or merger, 
such plan was terminated for purposes of 
prospective eligibility, the registrant may 
furnish a description of its obligation to the 
designated individuals pursuant to the com-
pensation plan. Such description may be fur-
nished in lieu of a description of the com-
pensation plan in the proxy statement. 

Item 9. Independent public accountants. If 
the solicitation is made on behalf of the reg-
istrant and relates to: (1) The annual (or spe-
cial meeting in lieu of annual) meeting of se-
curity holders at which directors are to be 
elected, or a solicitation of consents or au-
thorizations in lieu of such meeting or (2) 
the election, approval or ratification of the 
registrant’s accountant, furnish the fol-
lowing information describing the reg-
istrant’s relationship with its independent 
public accountant: 

(a) The name of the principal accountant 
selected or being recommended to security 
holders for election, approval or ratification 
for the current year. If no accountant has 
been selected or recommended, so state and 
briefly describe the reasons therefor. 
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(b) The name of the principal accountant 
for the fiscal year most recently completed 
if different from the accountant selected or 
recommended for the current year or if no 
accountant has yet been selected or rec-
ommended for the current year. 

(c) The proxy statement shall indicate: (1) 
Whether or not representatives of the prin-
cipal accountant for the current year and for 
the most recently completed fiscal year are 
expected to be present at the security hold-
ers’ meeting, (2) whether or not they will 
have the opportunity to make a statement if 
they desire to do so, and (3) whether or not 
such representatives are expected to be 
available to respond to appropriate ques-
tions. 

(d) If during the registrant’s two most re-
cent fiscal years or any subsequent interim 
period, (1) an independent accountant who 
was previously engaged as the principal ac-
countant to audit the registrant’s financial 
statements, or an independent accountant on 
whom the principal accountant expressed re-
liance in its report regarding a significant 
subsidiary, has resigned (or indicated it has 
declined to stand for re-election after the 
completion of the current audit) or was dis-
missed, or (2) a new independent accountant 
has been engaged as either the principal ac-
countant to audit the registrant’s financial 
statements or as an independent accountant 
on whom the principal accountant has ex-
pressed or is expected to express reliance in 
its report regarding a significant subsidiary, 
then, notwithstanding any previous disclo-
sure, provide the information required by 
Item 304(a) of Regulation S–K (§ 229.304 of 
this chapter). 

Item 10. Compensation Plans. If action is to 
be taken with respect to any plan pursuant 
to which cash or noncash compensation may 
be paid or distributed, furnish the following 
information: 

(a) Plans subject to security holder action. (1) 
Describe briefly the material features of the 
plan being acted upon, identify each class of 
persons who will be eligible to participate 
therein, indicate the approximate number of 
persons in each such class, and state the 
basis of such participation. 

(2)(i) In the tabular format specified below, 
disclose the benefits or amounts that will be 
received by or allocated to each of the fol-
lowing under the plan being acted upon, if 
such benefits or amounts are determinable: 

NEW PLAN BENEFITS 

Plan name 

Name and position Dollar value 
($) 

Number of 
units 

CEO.
A.
B.
C.
D.

NEW PLAN BENEFITS—Continued 

Plan name 

Name and position Dollar value 
($) 

Number of 
units 

Executive Group.
Non-Executive Director Group.
Non-Executive Officer Employee 

Group.

(ii) The table required by paragraph 
(a)(2)(i) of this Item shall provide informa-
tion as to the following persons: 

(A) Each person (stating name and posi-
tion) specified in paragraph (a)(3) of Item 402 
of Regulation S–K (§ 229.402(a)(3) of this chap-
ter); 

Instruction: In the case of investment com-
panies registered under the Investment Com-
pany Act of 1940, furnish the information for 
Compensated Persons as defined in Item 
22(b)(6) of this Schedule in lieu of the persons 
specified in paragraph (a)(3) of Item 402 of 
Regulation S–K (§ 229.402(a)(3) of this chap-
ter). 

(B) All current executive officers as a 
group; 

(C) All current directors who are not exec-
utive officers as a group; and 

(D) All employees, including all current of-
ficers who are not executive officers, as a 
group. 

INSTRUCTION TO NEW PLAN BENEFITS TABLE 

Additional columns should be added for 
each plan with respect to which security 
holder action is to be taken. 

(iii) If the benefits or amounts specified in 
paragraph (a)(2)(i) of this item are not deter-
minable, state the benefits or amounts which 
would have been received by or allocated to 
each of the following for the last completed 
fiscal year if the plan had been in effect, if 
such benefits or amounts may be deter-
mined, in the table specified in paragraph 
(a)(2)(i) of this Item: 

(A) Each person (stating name and posi-
tion) specified in paragraph (a)(3) of Item 402 
of Regulation S–K (§ 229.402(a)(3) of this chap-
ter); 

(B) All current executive officers as a 
group; 

(C) All current directors who are not exec-
utive officers as a group; and 

(D) All employees, including all current of-
ficers who are not executive officers, as a 
group. 

(3) If the plan to be acted upon can be 
amended, otherwise than by a vote of secu-
rity holders, to increase the cost thereof to 
the registrant or to alter the allocation of 
the benefits as between the persons and 
groups specified in paragraph (a)(2) of this 
item, state the nature of the amendments 
which can be so made. 
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(b)(1) Additional information regarding speci-
fied plans subject to security holder action. 
With respect to any pension or retirement 
plan submitted for security holder action, 
state: 

(i) The approximate total amount nec-
essary to fund the plan with respect to past 
services, the period over which such amount 
is to be paid and the estimated annual pay-
ments necessary to pay the total amount 
over such period; and 

(ii) The estimated annual payment to be 
made with respect to current services. In the 
case of a pension or retirement plan, infor-
mation called for by paragraph (a)(2) of this 
Item may be furnished in the format speci-
fied by paragraph (f)(1) of Item 402 of Regula-
tion S–K (§ 229.402(f)(1) of this chapter). 

Instruction. In the case of investment com-
panies registered under the Investment Com-
pany Act of 1940, refer to instruction 4 in 
Item 22(b)(6)(ii) of this Schedule in lieu of 
paragraph (f)(1) of Item 402 of Regulation S– 
K (§ 229.402(f)(1) of this chapter). 

(2)(i) With respect to any specific grant of 
or any plan containing options, warrants or 
rights submitted for security holder action, 
state: 

(A) The title and amount of securities un-
derlying such options, warrants or rights; 

(B) The prices, expiration dates and other 
material conditions upon which the options, 
warrants or rights may be exercised; 

(C) The consideration received or to be re-
ceived by the registrant or subsidiary for the 
granting or extension of the options, war-
rants or rights; 

(D) The market value of the securities un-
derlying the options, warrants, or rights as 
of the latest practicable date; and 

(E) In the case of options, the federal in-
come tax consequences of the issuance and 
exercise of such options to the recipient and 
the registrant; and 

(ii) State separately the amount of such 
options received or to be received by the fol-
lowing persons if such benefits or amounts 
are determinable: 

(A) Each person (stating name and posi-
tion) specified in paragraph (a)(3) of Item 402 
of Regulation S–K (§ 229.402(a)(3) of this chap-
ter); 

(B) All current executive officers as a 
group; 

(C) All current directors who are not exec-
utive officers as a group; 

(D) Each nominee for election as a direc-
tor; 

(E) Each associate of any of such directors, 
executive officers or nominees; 

(F) Each other person who received or is to 
receive 5 percent of such options, warrants 
or rights; and 

(G) All employees, including all current of-
ficers who are not executive officers, as a 
group. 

Instructions 

1. The term ‘‘plan’’ as used in this Item 
means any plan as defined in paragraph 
(a)(7)(ii) of Item 402 of Regulation S–K 
(§ 229.402(a)(7)(ii) of this chapter). 

2. If action is to be taken with respect to 
a material amendment or modification of an 
existing plan, the item shall be answered 
with respect to the plan as proposed to be 
amended or modified and shall indicate any 
material differences from the existing plan. 

3. If the plan to be acted upon is set forth 
in a written document, three copies thereof 
shall be filed with the Commission at the 
time copies of the proxy statement and form 
of proxy are first filed pursuant to paragraph 
(a) or (b) of § 240.14a–6. Electronic filers shall 
file with the Commission a copy of such 
written plan document in electronic format 
as an appendix to the proxy statement. It 
need not be provided to security holders un-
less it is a part of the proxy statement. 

4. Paragraph (b)(2)(ii) does not apply to 
warrants or rights to be issued to security 
holders as such on a pro rata basis. 

5. The Commission shall be informed, as 
supplemental information, when the proxy 
statement is first filed, as to when the op-
tions, warrants or rights and the shares 
called for thereby will be registered under 
the Securities Act or, if such registration is 
not contemplated, the section of the Securi-
ties Act or rule of the Commission under 
which exemption from such registration is 
claimed and the facts relied upon to make 
the exemption available. 

Item 11. Authorization or issuance of securi-
ties otherwise than for exchange. If action is to 
be taken with respect to the authorization or 
issuance of any securities otherwise than for 
exchange for outstanding securities of the 
registrant, furnish the following informa-
tion: 

(a) State the title and amount of securities 
to be authorized or issued. 

(b) Furnish the information required by 
Item 202 of Regulation S–K (§ 229.202 of this 
chapter). If the terms of the securities can-
not be stated or estimated with respect to 
any or all of the securities to be authorized, 
because no offering thereof is contemplated 
in the proximate future, and if no further au-
thorization by security holders for the 
issuance thereof is to be obtained, it should 
be stated that the terms of the securities to 
be authorized, including dividend or interest 
rates, conversion prices, voting rights, re-
demption prices, maturity dates, and similar 
matters will be determined by the board of 
directors. If the securities are additional 
shares of common stock of a class out-
standing, the description may be omitted ex-
cept for a statement of the preemptive 
rights, if any. Where the statutory provi-
sions with respect to preemptive rights are 
so indefinite or complex that they cannot be 
stated in 
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summarized form, it will suffice to make a 
statement in the form of an opinion of coun-
sel as to the existence and extent of such 
rights. 

(c) Describe briefly the transaction in 
which the securities are to be issued includ-
ing a statement as to (1) the nature and ap-
proximate amount of consideration received 
or to be received by the registrant and (2) 
the approximate amount devoted to each 
purpose so far as determinable for which the 
net proceeds have been or are to be used. If 
it is impracticable to describe the trans-
action in which the securities are to be 
issued, state the reason, indicate the purpose 
of the authorization of the securities, and 
state whether further authorization for the 
issuance of the securities by a vote of secu-
rity holders will be solicited prior to such 
issuance. 

(d) If the securities are to be issued other-
wise than in a public offering for cash, state 
the reasons for the proposed authorization or 
issuance and the general effect thereof upon 
the rights of existing security holders. 

(e) Furnish the information required by 
Item 13(a) of this schedule. 

Item 12. Modification or exchange of securi-
ties. If action is to be taken with respect to 
the modification of any class of securities of 
the registrant, or the issuance or authoriza-
tion for issuance of securities of the reg-
istrant in exchange for outstanding securi-
ties of the registrant furnish the following 
information: 

(a) If outstanding securities are to be 
modified, state the title and amount thereof. 
If securities are to be issued in exchange for 
outstanding securities, state the title and 
amount of securities to be so issued, the title 
and amount of outstanding securities to be 
exchanged therefor and the basis of the ex-
change. 

(b) Describe any material differences be-
tween the outstanding securities and the 
modified or new securities in respect of any 
of the matters concerning which information 
would be required in the description of the 
securities in Item 202 of Regulation S–K 
(§ 229.202 of this chapter). 

(c) State the reasons for the proposed 
modification or exchange and the general ef-
fect thereof upon the rights of existing secu-
rity holders. 

(d) Furnish a brief statement as to arrears 
in dividends or as to defaults in principal or 
interest in respect to the outstanding securi-
ties which are to be modified or exchanged 
and such other information as may be appro-
priate in the particular case to disclose ade-
quately the nature and effect of the proposed 
action. 

(e) Outline briefly any other material fea-
tures of the proposed modification or ex-
change. If the plan of proposed action is set 
forth in a written document, file copies 

thereof with the Commission in accordance 
with § 240.14a–6. 

(f) Furnish the information required by 
Item 13(a) of this Schedule. 

Instruction. If the existing security is pres-
ently listed and registered on a national se-
curities exchange, state whether the reg-
istrant intends to apply for listing and reg-
istration of the new or reclassified security 
on such exchange or any other exchange. If 
the registrant does not intend to make such 
application, state the effect of the termi-
nation of such listing and registration. 

Item 13. Financial and other information. (See 
Notes D and E at the beginning of this 
Schedule.) 

(a) Information required. If action is to be 
taken with respect to any matter specified in 
Item 11 or 12, furnish the following informa-
tion: 

(1) Financial statements meeting the re-
quirements of Regulation S–X, including fi-
nancial information required by Rule 3–05 
and Article 11 of Regulation S–X with re-
spect to transactions other than that pursu-
ant to which action is to be taken as de-
scribed in this proxy statement; 

(2) Item 302 of Regulation S–K, supple-
mentary financial information; 

(3) Item 303 of Regulation S–K, manage-
ment’s discussion and analysis of financial 
condition and results of operations; 

(4) Item 304 of Regulation S–K, changes in 
and disagreements with accountants on ac-
counting and financial disclosure; 

(5) Item 305 of Regulation S–K, quan-
titative and qualitative disclosures about 
market risk; and 

(6) A statement as to whether or not rep-
resentatives of the principal accountants for 
the current year and for the most recently 
completed fiscal year: 

(i) Are expected to be present at the secu-
rity holders’ meeting; 

(ii) Will have the opportunity to make a 
statement if they desire to do so; and 

(iii) Are expected to be available to re-
spond to appropriate questions. 

(b) Incorporation by reference. The informa-
tion required pursuant to paragraph (a) of 
this Item may be incorporated by reference 
into the proxy statement as follows: 

(1) S–3 registrants. If the registrant meets 
the requirements of Form S–3( see Note E to 
this Schedule), it may incorporate by ref-
erence to previously-filed documents any of 
the information required by paragraph (a) of 
this Item, provided that the requirements of 
paragraph (c) are met. Where the registrant 
meets the requirements of Form S–3 and has 
elected to furnish the required information 
by incorporation by reference, the registrant 
may elect to update the information so in-
corporated by reference to information in 
subsequently-filed documents. 
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(2) All registrants. The registrant may in-
corporate by reference any of the informa-
tion required by paragraph (a) of this Item, 
provided that the information is contained 
in an annual report to security holders or a 
previously-filed statement or report, such re-
port or statement is delivered to security 
holders with the proxy statement and the re-
quirements of paragraph (c) are met. 

(c) Certain conditions applicable to incorpora-
tion by reference. Registrants eligible to in-
corporate by reference into the proxy state-
ment the information required by paragraph 
(a) of this Item in the manner specified by 
paragraphs (b)(1) and (b)(2) may do so only if: 

(1) The information is not required to be 
included in the proxy statement pursuant to 
the requirement of another Item; 

(2) The proxy statement identifies on the 
last page(s) the information incorporated by 
reference; and 

(3) The material incorporated by reference 
substantially meets the requirements of this 
Item or the appropriate portions of this 
Item. 

Instructions to Item 13. 
1. Notwithstanding the provisions of this 

Item, any or all of the information required 
by paragraph (a) of this Item not material 
for the exercise of prudent judgment in re-
gard to the matter to be acted upon may be 
omitted. In the usual case the information is 
deemed material to the exercise of prudent 
judgment where the matter to be acted upon 
is the authorization or issuance of a material 
amount of senior securities, but the informa-
tion is not deemed material where the mat-
ter to be acted upon is the authorization or 
issuance of common stock, otherwise than in 
an exchange, merger, consolidation, acquisi-
tion or similar transaction, the authoriza-
tion of preferred stock without present in-
tent to issue or the authorization of pre-
ferred stock for issuance for cash in an 
amount constituting fair value. 

2. In order to facilitate compliance with 
Rule 2–02(a) of Regulation S–X, one copy of 
the definitive proxy statement filed with the 
Commission shall include a manually signed 
copy of the accountant’s report. If the finan-
cial statements are incorporated by ref-
erence, a manually signed copy of the ac-
countant’s report shall be filed with the de-
finitive proxy statement. 

3. Notwithstanding the provisions of Regu-
lation S–X, no schedules other than those 
prepared in accordance with Rules 12–15, 12– 
28 and 12–29 (or, for management investment 
companies, Rules 12–12 through 12–14) of that 
regulation need be furnished in the proxy 
statement. 

4. Unless registered on a national securi-
ties exchange or otherwise required to fur-
nish such information, registered investment 
companies need not furnish the information 
required by paragraph (a)(2) or (3) of this 
Item. 

5. If the registrant submits preliminary 
proxy material incorporating by reference fi-
nancial statements required by this Item, 
the registrant should furnish a draft of the 
financial statements if the document from 
which they are incorporated has not been 
filed with or furnished to the Commission. 

6. A registered investment company need 
not comply with items (a)(2), (a)(3), and (a)(5) 
of this Item 13. 

Item 14. Mergers, consolidations, acquisitions 
and similar matters. (See Notes A, D and E at 
the beginning of this Schedule.) 

If action is to be taken with respect to any 
transaction involving: (i) The merger or con-
solidation of the registrant into or with any 
other person or of any other person into or 
with the registrant, (ii) the acquisition by 
the registrant or any of its security holders 
of securities of another person, (iii) the ac-
quisition by the registrant of any other 
going business or of the assets thereof, (iv) 
the sale or other transfer of all or any sub-
stantial part of the assets of the registrant, 
or (v) the liquidation or dissolution of the 
registrant, furnish the following informa-
tion: 

(a) Information about the transaction. Fur-
nish the following information concerning 
the registrant and (unless otherwise indi-
cated) each other person: Which is to be 
merged into the registrant or into or with 
which the registrant is to be merged or con-
solidated; the business or assets of which are 
to be acquired; which is the issuer of securi-
ties to be acquired by the registrant in ex-
change for all or a substantial part of the 
registrant’s assets; or which is the issuer of 
securities to be acquired by the registrant or 
its security holders: 

(1) The name, complete mailing address 
(including the ZIP Code) and telephone num-
ber (including the area code) of the principal 
executive offices. 

(2) A brief description of the general nature 
of the business conducted by the other per-
son. 

(3) A summary of the material features of 
the proposed transaction. If the transaction 
is set forth in a written document, file three 
copies thereof with the Commission at the 
time preliminary copies of the proxy state-
ment and form of proxy are filed pursuant to 
Rule 14a–6(a)(§ 240.14a–6(a) of this chapter). 
The summary shall include, where applica-
ble: 

(i) A brief summary of the terms of the 
transaction agreement; 

(ii) The reasons for engaging in the trans-
action; 

(iii) An explanation of any material dif-
ferences in the rights of security holders of 
the registrant as a result of this transaction; 

(iv) A brief statement as to the accounting 
treatment of the transaction; and 

(v) The federal income tax consequences of 
the transaction. 
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(vi) The information required by Item 202 
of Regulation S–K (§ 229.202 of this chapter), 
description of registrant’s securities, for any 
securities that are exempt from registration 
and are being issued in connection with the 
transaction if the security holders entitled 
to vote or give an authorization or consent 
with regard to the transaction will receive 
such securities, unless: (i) The issuer of the 
securities would meet the requirements for 
use of Form S–3 and elects to furnish infor-
mation in accordance with the provisions of 
paragraph (b)(1), (ii) capital stock is to be 
issued and (iii) securities of the same class 
are registered under section 12 of the Ex-
change Act and either (a) are listed for trad-
ing or admitted to unlisted trading privi-
leges on a national securities exchange; or 
(b) are securities for which bid and offer 
quotations are reported in an automated 
quotations system operated by a national se-
curities association; 

(4) A brief statement as to dividends in ar-
rears or defaults in principal or interest in 
respect of any securities of the registrant or 
of such other person and as to the effect of 
the transaction thereon and such other in-
formation as may be appropriate in the par-
ticular case to disclose adequately the na-
ture and effect of the proposed action. 

(5) The information required by Item 301 of 
Regulation S–K (§ 229.301 of this chapter), se-
lected financial data, for the registrant and 
the other person. 

(6) If material, the information required by 
Item 301 of Regulation S–K for the registrant 
or the other person on a pro forma basis, giv-
ing effect to the transaction. 

(7) In comparative columnar form, histor-
ical and pro forma per share data of the reg-
istrant and historical and equivalent pro 
forma per share data of the other person for 
the following items: 

(i) Book value per share as of the date fi-
nancial data is presented pursuant to Item 
301 of Regulation S–K(§ 229.301 of this chap-
ter) (selected financial data); 

(ii) Cash dividends declared per share for 
the periods for which financial data is pre-
sented pursuant to Item 301 of Regulation S– 
K (§ 229.301 of this chapter) (selected financial 
data); and 

(iii) Income (loss) per share from con-
tinuing operations for the periods for which 
financial data is presented pursuant to Item 
301 of Regulation S–K(§ 229.301 of this chap-
ter) (selected financial data). 

Instructions to paragraphs (a)(6) and (a)(7). 
For a business combination accounted for 

as a purchase, the financial information re-
quired by paragraphs (a)(6) and (a)(7) shall be 
presented only for the most recent fiscal 
year and interim period. For a business com-
bination accounted for as a pooling, the fi-
nancial information required by paragraphs 
(a)(6) and (a)(7) (except for information with 
regard to book value) shall be presented for 

the most recent three fiscal years and in-
terim period. For a business combination ac-
counted for as a pooling, information with 
regard to book value shall be presented as of 
the end of the most recent fiscal year and in-
terim period. Equivalent pro forma per share 
amounts shall be calculated by multiplying 
the pro forma income (loss) per share before 
non-recurring charges or credits directly at-
tributable to the transaction, pro forma 
book value per share, and the pro forma divi-
dends per share of the registrant by the ex-
change ratio so that the per share amounts 
are equated to the respective values for one 
share of the other person. 

(8) Financial information required by Arti-
cle 11 of Regulation S–X (§ 210.11–01 et seq. of 
this chapter) with respect to this trans-
action. 

Instructions to paragraph (a)(8). 
1. Any other Article 11 information that is 

presented (rather than incorporated by ref-
erence) pursuant to other Items of this 
schedule shall be presented together with the 
information provided pursuant to paragraph 
(a)(7), but the presentation shall clearly dis-
tinguish between this transaction and any 
other. 

2. If pro forma financial information with 
respect to all other transactions is incor-
porated by reference pursuant to paragraph 
(b) of this Item, only the pro forma results 
need be presented as part of the pro forma fi-
nancial information required by this Item. 

(9) A statement as to whether any federal 
or state regulatory requirements must be 
complied with or approval must be obtained 
in connection with the transaction and if so 
the status of such compliance or approval. 

(10) If a report, opinion or appraisal mate-
rially relating to the transaction has been 
received from an outside party, and such re-
port, opinion or appraisal is referred to in 
the proxy statement, furnish the same infor-
mation as would be required by Item 9(b)(1) 
through (6) of Schedule 13E–3 (§ 240.13e–100 of 
this chapter). 

(11) A description of any past, present or 
proposed material contracts, arrangements, 
understandings, relationships, negotiations 
or transactions during the periods for which 
financial statements are presented or incor-
porated by reference pursuant to this Item 
between the other person or its affiliates and 
the registrant or its affiliates such as those 
concerning a merger, consolidation or acqui-
sition; a tender offer or other acquisition of 
securities; an election of directors; or a sale 
or other transfer of a material amount of as-
sets. 

(12) As to each class of securities of the 
registrant or of the other person which is ad-
mitted to trading on a national securities ex-
change or with respect to which a market 
otherwise exists, and which will be materi-
ally affected by the transaction, state the 
high and low sale prices (or in the absence of 
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trading in a particular period, the range of 
the bid and asked prices) as of the date pre-
ceding public announcement of the proposed 
transaction, or if no such public announce-
ment was made, as of the day preceding the 
day the agreement or resolution with respect 
to the action was made. 

(13) A statement as to whether or not rep-
resentatives of the principal accountants for 
the current year and for the most recently 
completed fiscal year 

(i) Are expected to be present at the secu-
rity holders’ meeting; 

(ii) Will have the opportunity to make a 
statement if they desire to do so; and 

(iii) Are expected to be available to re-
spond to appropriate questions. 

(b) Information about the registrant and the 
other person. Furnish the information speci-
fied below for the registrant and for the 
other person designated in paragraph(a) of 
this Item, if applicable (hereinafter all ref-
erences to the registrant should be read to 
include a reference to such other person un-
less the context otherwise indicates): 

(1) Information with respect to S–3 registrants. 
If the registrant meets the requirements of 
Form S–3 (See Note E to this Schedule) and 
elects to furnish information in accordance 
with the provisions of this paragraph, fur-
nish information as required below. 

(i) Describe any and all material changes 
in the registrant’s affairs that have occurred 
since the end of the latest fiscal year for 
which audited financial statements were in-
cluded in the latest annual report to security 
holders and that have not been described in 
a report on Form 10–Q and Form 10–QSB 
(§ 249.308(a) of this chapter) or Form 8– 
K(§ 249.308 of the chapter) filed under the Ex-
change Act; 

(ii) Include in the proxy statement, if not 
incorporated by reference from the reports 
filed under the Exchange Act specified in 
paragraph (b)(1)(iii) of this Item, from a 
proxy or information statement filed pursu-
ant to section 14 of the Exchange Act, from 
a prospectus previously filed pursuant to 
Rule 424 under the Securities Act (§ 230.424 of 
this chapter) or, where no prospectus was re-
quired to be filed pursuant to Rule 424(b), the 
prospectus included in the registration state-
ment at effectiveness, or from a Form 8–K 
filed during either of the two preceding fiscal 
years: 

(A) Financial information required by Rule 
3–05(§ 210.3–05 of this chapter) and Article 11 
of Regulation S–X with respect to trans-
actions other than that pursuant to which 
action is to be taken as described in this 
proxy statement. 

(B) Restated financial statements prepared 
in accordance with Regulation S–X (Part 210 
of this chapter), if there has been a change in 
accounting principles or a correction of an 
error where such change or correction re-

quires a material retroactive restatement of 
financial statements; 

(C) Restated financial statements prepared 
in accordance with Regulation S–X where 
one or more business combinations ac-
counted for by the pooling of interest meth-
od of accounting have been consummated 
subsequent to the most recent fiscal year 
and the acquired businesses, considered in 
the aggregate, are significant pursuant to 
Rule 11–01(b) of Regulation S–X (§ 210.11(b) of 
this chapter); or 

(D) Any financial information required be-
cause of a material disposition of assets out-
side the normal course of business. 

(iii) Incorporate by reference into the 
proxy statement the documents listed in 
paragraphs (A), (B) and, if applicable, (C) 
below: 

(A) The registrant’s latest annual report 
on Form 10–K and Form 10–KSB (§ 249.310 of 
this chapter) filed pursuant to section 13(a) 
or 15(d) of the Exchange Act which contains 
financial statements for the registrant’s lat-
est fiscal year for which a Form 10–K and 
Form 10–KSB was required to be filed; 

(B) All other reports filed pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act since 
the end of the fiscal year covered by the an-
nual report referred to in para-
graph(b)(1)(iii)(A) of this Item. 

(C) If capital stock is to be issued to secu-
rity holders entitled to vote or give an au-
thorization or consent and securities of the 
same class are registered under section 12 of 
the Exchange Act and: (i) are listed for trad-
ing or admitted to unlisted trading privi-
leges on a national securities exchange; or 
(ii) are securities for which bid and offer 
quotations are reported on an automated 
quotations system operated by a national se-
curities association, the description of such 
class of securities which is contained in a 
registration statement filed under the Ex-
change Act, including any amendment or re-
ports filed for the purpose of updating such 
description. 

(iv) The proxy statement also shall state 
on the last page(s) that all documents subse-
quently filed by the registrant pursuant to 
sections 13(a), 13(c), 14 or 15(d) of the Ex-
change Act, prior to one of the following 
dates, whichever is applicable, shall be 
deemed to be incorporated by reference into 
the proxy statement: 

(A) If a meeting of security holders is to be 
held, the date on which such meeting is held; 

(B) If a meeting of security holders is not 
to held, the date on which the consents or 
authorizations are used to effect the pro-
posed action. 

(2) Information with respect to S–2 or S–3 reg-
istrants—(i) Information required to be fur-
nished. If the registrant meets the require-
ments of Form S–2 or Form S–3 (See Note E 
of this Schedule) and elects to comply with 
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this paragraph, furnish the information re-
quired by either paragraph (b)(2)(i) (A) or (B) 
of this section. However, the registrant shall 
not provide information in the manner al-
lowed by paragraph (b)(2)(i)(A) of this sec-
tion, if the financial statements in the reg-
istrant’s latest annual report to security 
holders do not reflect: restated financial 
statements prepared in accordance with Reg-
ulation S–X if there has been a change in ac-
counting principles or a correction of an 
error where such change or correction re-
quires a material retroactive restatement of 
financial statements; restated financial 
statements prepared in accordance with Reg-
ulation S–X where one or more business com-
binations accounted for by the pooling of in-
terest method of accounting have been con-
summated subsequent to the most recent fis-
cal year and the acquired businesses, consid-
ered in the aggregate, are signficant pursu-
ant to Rule 11–01(b) of Regulation S–X; or 
any financial information required because 
of a material disposition of assets outside of 
the normal course of business. 

(A) If the registrant elects to furnish infor-
mation pursuant to this paragraph 
(b)(2)(i)(A) and delivers the proxy statement 
together with a copy of either its latest 
Form 10–K or Form 10–KSB filed pursuant to 
sections 13(a) or 15(d) of the Exchange Act or 
its latest annual report to security holders 
which, at the time of original preparation 
met the requirements of either Rule 14a–3 
(§ 240.14a–3 or 14c–3 (§ 240.14c–3): 

(1) Indicate that the proxy statement is ac-
companied by either a copy of the reg-
istrant’s latest Form 10–K or Form 10–KSB 
or a copy of its latest annual report to secu-
rity holders. 

(2) Provide financial and other information 
with respect to the registrant in the form re-
quired by Part I of Form 10–Q and Form 10– 
QSB as of the end of the most recent fiscal 
quarter which ended after the end of the lat-
est fiscal year for which audited financial 
statements were included in the latest report 
to security holders and more than 45 days 
prior to the date the proxy statement is filed 
in definitive form (or as of a more recent 
date) by one of the following means: 

(i) Including such information in the proxy 
statement; 

(ii) Providing without charge to each per-
son to whom a proxy statement is delivered 
a copy of the registrant’s latest Form 10–Q 
and Form 10–QSB; or 

(iii) Providing without charge to each per-
son to whom a proxy statement is delivered 
a copy of the registrant’s latest quarterly re-
port that was delivered to its security hold-
ers and that included the required financial 
information. 

(3) If not reflected in the registrant’s latest 
annual report to security holders, provide in-
formation required by Rule 3–05 and Article 
11 of Regulation S–X with respect to trans-

actions other than that as to which action is 
to be taken as described in the proxy state-
ment. 

(4) Describe any and all material changes 
in the registrant’s affairs that have occurred 
between the end of the latest fiscal year for 
which audited financial statements were in-
cluded in the latest annual report to security 
holders and the date the definitive proxy 
statement is filed and that were not de-
scribed in a Form 10–Q and Form 10–QSB or 
quarterly report delivered with the proxy 
statement in accordance with paragraph 
(b)(2)(i)(A)(2) (ii) or (iii). 

(B) If the registrant does not elect to fur-
nish information and deliver its latest Form 
10–K or Form 10–KSB or a copy of its latest 
annual report to security holders pursuant 
to paragraph (b)(2)(i)(A): 

(1) Furnish a brief description of the busi-
ness done by the registrant and its subsidi-
aries during the most recent fiscal year as 
required by Rule 14a–3 (§ 240.14a–3 of this 
chapter) to be included in an annual report 
to security holders. The description also 
should take into account changes in the reg-
istrant’s business that have occurred be-
tween the end of the last fiscal year and the 
filing of definitive proxy materials. 

(2) Include financial statements and infor-
mation as required by Rule 14a–3(b)(1) 
(§ 240.14a–3(b)(1) of this chapter) to be in-
cluded in an annual report to security hold-
ers. In addition, provide: 

(i) The interim financial information re-
quired by Rule 10–01 of Regulation S–X 
(§ 210.10–01 of this chapter) for a report on 
Form 10–Q and Form 10–QSB; 

(ii) Financial information required by Rule 
3–05 and Article 11 of Regulation S–X with 
respect to transactions other than that as to 
which action is to be taken as described in 
this proxy statement; 

(iii) Restated financial statements prepared 
in accordance with Regulation S–X if there 
has been a change in accounting principles 
or a correction of an error where such 
change or correction requires a material ret-
roactive restatement of financial state-
ments; 

(iv) Restated financial statements prepared 
in accordance with Regulation S–X where 
one or more business combinations ac-
counted for by the pooling of interest meth-
od of accounting have been consummated 
subsequent to the most recent fiscal year 
and the acquired businesses, considered in 
the aggregate, are significant pursuant to 
Rule 11–01(b) of Regulation S–X (§ 210.11–01 of 
this chapter); and 

(v) Any financial information required be-
cause of a material disposition of assets out-
side of the normal course of business. 

(3) Furnish the information required by the 
following: 

(i) Item 101 (b), (c)(1)(i) and (d) of Regula-
tion S–K (§ 229.101 of this chapter), industry 
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segments, classes of similar products or serv-
ices, foreign and domestic operations and 
import sales; 

(ii) Item 102 of Regulation S–K (§ 229.102 of 
this chapter) for any property involved in 
the transaction, if such disclosure is mate-
rial to the security holder’s understanding of 
the transaction; 

(iii) Item 201 of Regulation S–K (§ 229.201 of 
this chapter), market price of and dividends 
on the registrant’s common equity and re-
lated stockholder matters; 

(iv) Item 301 of Regulation S–K (§ 229.301 of 
this chapter), selected financial data; 

(v) Item 302 of Regulation S–K (§ 229.302 of 
this chapter), supplementary financial infor-
mation; 

(vi) Item 303 of Regulation S–K (§ 229.303 of 
this chapter), management’s discussion and 
analysis of financial condition and results of 
operations; 

(vii) Item 304 of Regulation S–K (§ 229.304 of 
this chapter), changes in and disagreements 
with accountants on accounting and finan-
cial disclosure; and 

(viii) Item 305 of Regulation S–K (§ 229.305 of 
this chapter), quantitative and qualitative 
disclosures about market risk. 

(ii) Incorporation of certain information by 
reference. If the registrant meets the require-
ments of Form S–2 or S–3 (See Note E of this 
Schedule) and elects to furnish information 
in accordance with the provisions of para-
graph (b)(2)(i) of this Item: 

(A) Incorporate by reference into the proxy 
statement the documents listed in para-
graphs (b)(2)(ii)(A) (1) and (2) below and, if 
applicable, the portions of the documents 
listed in paragraphs (b)(2)(ii)(A) (3) and (4) 
below. 

(1) The registrant’s latest annual report on 
Form 10–K and Form 10–KSB filed pursuant 
to section 13(a) or 15(d) of the Exchange Act 
which contains audited financial statements 
for the registrant’s latest fiscal year for 
which a Form 10–K and Form 10–KSB was re-
quired to be filed. 

(2) All other reports filed pursuant to sec-
tion 13(a) or 15(d) of the Exchange Act since 
the end of the fiscal year covered by the an-
nual report referred to in paragraph 
(a)(2)(i)(A)(1). 

(3) If the registrant elects to deliver its lat-
est annual report to security holders pursu-
ant to paragraph(b)(2)(i)(A) of this Item, the 
information furnished in accordance with 
the following: 

(i) Item 101 (b), (c)(1)(i) and (d) of Regula-
tion S–K, industry segments, classes of simi-
lar products or services, foreign and domes-
tic operations and export sales; 

(ii) Item 201 of Regulation S–K, market 
price of and dividends on the registrant’s 
common equity and related stockholder mat-
ters; 

(iii) Item 301 of Regulation S–K, selected fi-
nancial data; 

(iv) Item 302 of Regulation S–K, supple-
mentary financial information; 

(v) Item 303 of Regulation S–K, manage-
ment’s discussion and analysis of financial 
condition and results of operations; 

(vi) Item 304 of Regulation S–K, changes in 
and disagreements with accountants on ac-
counting and financial disclosure; and 

(vii) Item 305 of Regulation S–K (§ 229.305 of 
this chapter), quantitative and qualitative 
disclosures about market risk. 

(4) If the registrant elects, pursuant to 
paragraph (b)(2)(i)(A)(2)(iii) of this Item, to 
provide a copy of its latest quarterly report 
which was delivered to security holders, fi-
nancial information equivalent to that re-
quired to be presented in Part I of Form 10– 
Q and Form 10–QSB. 

(B) The registrant also may state, if it so 
chooses, that specifically described portions 
of its annual or quarterly report to security 
holders, other than those portions required 
to be incorporated by reference pursuant to 
paragraphs (b)(2)(ii)(A) (3) and (4) of this 
Item, are not part of the proxy statement. In 
such case, the description of portions that 
are not incorporated by reference or that are 
excluded shall be made with clarity and in 
reasonable detail. 

(3) Information with respect to registrants 
other than S–2 or S–3 registrants. (i) If the reg-
istrant does not meet the requirements of 
Form S–2 or S–3 (See Note E of this Sched-
ule), or elects to comply with this paragraph 
(b)(3) in lieu of paragraph (b)(1) or (b)(2), fur-
nish the following information: 

(A) Information required by Item 101 of 
Regulation S–K (§ 229.101 of this chapter), de-
scription of business. 

(B) Information required by Item 102 of 
Regulation S–K (§ 229.102 of this chapter), de-
scription of property. 

(C) Information required by Item 103 of 
Regulation S–K (§ 229.103 of this chapter), 
legal proceedings. 

(D) Information required by Item 201 of 
Regulation S–K (§ 229.201 of this chapter), 
market price of and dividends on the reg-
istrants’ common equity and related stock-
holder matters. 

(E) Financial statements meeting the re-
quirements of Regulation S–X, including fi-
nancial information required by Rule 3–05 
and Article 11 of Regulation S–X with re-
spect to transactions other than that as to 
which action is to be taken as described in 
this proxy statement. 

(F) Item 301 of Regulation S–K, selected fi-
nancial data; 

(G) Item 302 of Regulation S–K, supple-
mentary financial information; 

(H) Item 303 of Regulation S–K, manage-
ment’s discussion and analysis of financial 
condition and results of operations; 

(I) Item 304 of Regulation S–K, changes in 
and disagreements with accountants on ac-
counting and financial disclosure; and 
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(J) Item 305 of Regulation S–K (§ 229.305 of 
this chapter), quantitative and qualitative 
disclosures about market risk. 

(ii) If the other person is not subject to the 
reporting requirements of either section 
13(a) or 15(d) of the Exchange Act; or, be-
cause of section 12(i) of the Exchange Act, 
has not furnished an annual report to secu-
rity holders pursuant to Rule 14a–3 (§ 240.14a– 
3 of this chapter) or Rule 14c–3 (§ 240.14c–3 of 
this chapter) for its latest fiscal year, fur-
nish: 

(A) the financial statements that would 
have been required to be included in an an-
nual report to security holders pursuant to 
Rules 14a–3(b)(1) and (b)(2) had the company 
been required to furnish such a report; Pro-
vided, however, That the balance sheet for 
the year preceding the latest full fiscal year 
and the income statements for the two years 
preceding the latest full fiscal Year need not 
be audited if they have not previously been 
audited. In any case, such financial state-
ments need be audited only to the extent 
practicable. 

(B) The quarterly financial and other infor-
mation that would have been required had 
the company been required to file Part I of 
Form 10–Q and Form 10–QSB (§ 249.308a) for 
the most recent quarter for which such a re-
port would have been on file at the time the 
proxy statement is mailed or for a period 
ending as of a more recent date. 

(C) A brief description of the business done 
by the company which indicates the general 
nature and scope of the business; 

(D) The information required by para-
graphs (b)(3)(i)(D) and (F)–(H) of this Item 
and the information required by Item 304(b) 
of Regulation S–K (§ 229.304 of this chapter). 

(E) Schedules required by Rules 12–15, 28 
and 29 of Regulation S–X. 

(c) Additional method of incorporation by ref-
erence. In lieu of the provision of information 
about the registrant and the other person re-
quired in paragraph (b) of this Item, the reg-
istrant may incorporate by reference into 
the proxy statement the information re-
quired by paragraph (b)(3) of this Item if it is 
contained in an annual report sent to secu-
rity holders pursuant to the requirement of 
Rule 14a–3 (§ 240.14a–3 of this chapter) with 
respect to the same meeting or solicitation 
of consents or authorizations as that to 
which the proxy statement relates, provided 
such information substantially meets the re-
quirements of paragraph (b)(3) of this Item 
or the appropriate portions of paragraph 
(b)(3) of this Item. 

Instructions to Item 14. 
1. In order to facilitate compliance with 

Rule 2–02(a) of Regulation S–X, one copy of 
the definitive proxy statement filed with the 
Commission shall include a manually signed 
copy of the accountant’s report. If the finan-
cial statements are incorporated by ref-
erence, a manually signed copy of the ac-

countant’s report shall be filed with the de-
finitive proxy statement. 

2. Notwithstanding the provisions of this 
Item, any or all of the required financial 
statements and related information which 
are not material for the exercise of prudent 
judgement in regard to the matter to be 
acted upon may be omitted. 

3. If the registrant or any of its securities 
or assets is to be acquired by the other per-
son, the information regarding the other per-
son that is required by this Item, other than 
information required by paragraphs (a)(1) 
through (3) and (a)(9) through (11) of this 
Item, need be provided only to the extent 
that:(1) The registrant or its security holders 
who are entitled to vote or give an author-
ization or consent with regard to the action 
will become or remain security holders of 
the other person; or (2) such information is 
otherwise material to an informed voting de-
cision. 

4. If the plan being voted on involves only 
the registrant and one or more of its totally 
held subsidiaries and does not involve a liq-
uidation of the registrant or a spin-off, the 
information required by this Item, other 
than information required by paragraphs 
(a)(1) through (4) and (a)(9) through (12) of 
this Item, may be omitted. 

5. Notwithstanding the provisions of Regu-
lation S–X, no schedules other than those 
prepared in accordance with Rules 12–15, 12– 
28 and 12–29 (or, for management investment 
companies, Rules 12–12 through 12–14) of that 
regulation need be furnished in the proxy 
statement. 

6. Unless registered on a national securi-
ties exchange or otherwise required to fur-
nish such information, registered investment 
companies need not furnish the information 
required by paragraph (a)(5), (a)(6), (b)(3)(i) 
(F), (G) or (H) of this Item. 

7. If the registrant submits preliminary 
proxy material incorporating by reference fi-
nancial statements required by this Item, 
the registrant should furnish a draft of the 
financial statements if the document from 
which they are incorporated has not been 
filed with or furnished to the Commission. 

8. A registered management investment 
company need not comply with items (A), 
(D), (F), (G), (H), and (J) of paragraph 
(b)(3)(i) of this Item 14. 

Item 15. Acquisition or disposition of property. 
If action is to be taken with respect to the 
acquisition or disposition of any property, 
furnish the following information: 

(a) Describe briefly the general character 
and location of the property. 

(b) State the nature and amount of consid-
eration to be paid or received by the reg-
istrant or any subsidiary. To the extent 
practicable, outline briefly the facts bearing 
upon the question of the fairness of the con-
sideration. 
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(c) State the name and address of the 
transferer or transferee, as the case may be 
and the nature of any material relationship 
of such person to the registrant or any affil-
iate of the registrant. 

(d) Outline briefly any other material fea-
tures of the contract or transaction. 

Item 16. Restatement of accounts. If action is 
to be taken with respect to the restatement 
of any asset, capital, or surplus account of 
the registrant furnish the following informa-
tion: 

(a) State the nature of the restatement and 
the date as of which it is to be effective. 

(b) Outline briefly the reasons for the re-
statement and for the selection of the par-
ticular effective date. 

(c) State the name and amount of each ac-
count (including any reserve accounts) af-
fected by the restatement and the effect of 
the restatement thereon. Tabular presen-
tation of the amounts shall be made when 
appropriate, particularly in the case of re-
capitalizations. 

(d) To the extent practicable, state wheth-
er and the extent, if any, to which, the re-
statement will, as of the date thereof, alter 
the amount available for distribution to the 
holders of equity securities. 

Item 17. Action with respect to reports. If ac-
tion is to be taken with respect to any report 
of the registrant or of its directors, officers 
or committees or any minutes of a meeting 
of its security holders, furnish the following 
information: 

(a) State whether or not such action is to 
constitute approval or disapproval of any of 
the matters referred to in such reports or 
minutes. 

(b) Identify each of such matters which it 
is intended will be approved or disapproved, 
and furnish the information required by the 
appropriate item or items of this schedule 
with respect to each such matter. 

Item 18. Matters not required to be submitted. 
If action is to be taken with respect to any 
matter which is not required to be submitted 
to a vote of security holders, state the na-
ture of such matter, the reasons for submit-
ting it to a vote of security holders and what 
action is intended to be taken by the reg-
istrant in the event of a negative vote on the 
matter by the security holders. 

Item 19. Amendment of character, bylaws or 
other documents. If action is to be taken with 
respect to any amendment of the registrant’s 
charter, bylaws or other documents as to 
which information is not required above, 
state briefly the reasons for and the general 
effect of such amendment. 

Instructions. 1. Where the matter to be 
acted upon is the classification of directors, 
state whether vacancies which occur during 
the year may be filled by the board of direc-
tors to serve only until the next annual 
meeting or may be so filled for the remain-
der of the full term. 

2. Attention is directed to the discussion of 
disclosure regarding anti-takeover and simi-
lar proposals in Release No. 34–15230 (October 
13, 1978). 

Item 20. Other proposed action. If action is to 
be taken on any matter not specifically re-
ferred to in this Schedule 14A, describe brief-
ly the substance of each such matter in sub-
stantially the same degree of detail as is re-
quired by Items 5 to 19, inclusive, of this 
Schedule, and, with respect to investment 
companies registered under the Investment 
Company Act of 1940, Item 22 of this Sched-
ule. 

Item 21. Voting procedures. As to each mat-
ter which is to be submitted to a vote of se-
curity holders, furnish the following infor-
mation: 

(a) State the vote required for approval or 
election, other than for the approval of audi-
tors. 

(b) Disclose the method by which votes will 
be counted, including the treatment and ef-
fect of abstentions and broker non-votes 
under applicable state law as well as reg-
istrant charter and by-law provisions. 

Item 22. Information required in investment 
company proxy statement. (a) General. 

(1) Definitions. Unless the context other-
wise requires, terms used in this Item that 
are defined in § 240.14a–1 (with respect to 
proxy soliciting material), in § 240.14c–1 (with 
respect to information statements), and in 
the Investment Company Act of 1940 shall 
have the same meanings provided therein 
and the following terms shall also apply: 

(i) Administrator. The term ‘‘Adminis-
trator’’ shall mean any person or persons 
who provide significant administrative or 
business management services to the Fund 
and shall include any person that has been or 
would be identified in response to Item 15(h) 
of Form N–1A (§ 274.11A of this chapter), Item 
9 of Form N–2 (§ 274.11a–1 of this chapter), or 
Item 6 of Form N–3 (§ 274.11b of this chapter). 

(ii) Affiliated broker. The term ‘‘Affiliated 
Broker’’ shall mean any broker: 

(A) That is an affiliated person of the 
Fund; 

(B) That is an affiliated person of such per-
son; or 

(C) An affiliated person of which is an af-
filiated person of the Fund, its investment 
adviser, principal underwriter, or Adminis-
trator. 

(iii) Distribution plan. The term ‘‘Distribu-
tion Plan’’ shall mean a plan adopted pursu-
ant to Rule 12b–1 under the Investment Com-
pany Act of 1940 (§ 270.12b–1 of this chapter). 

(iv) Fund. The term ‘‘Fund’’ shall mean a 
Registrant or, where the Registrant is a se-
ries company, a separate portfolio of the 
Registrant. 

(v) Fund complex. The term ‘‘Fund Com-
plex’’ shall mean two or more Funds that: 
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(A) Hold themselves out to investors as re-
lated companies for purposes of investment 
and investor services; or 

(B) Have a common investment adviser or 
have an investment adviser that is an affili-
ated person of the investment adviser of any 
of the other Funds. 

(vi) Parent. The term ‘‘Parent’’ shall mean 
the affiliated person of a specified person 
who controls the specified person directly or 
indirectly through one or more inter-
mediaries. 

(vii) Registrant. The term ‘‘Registrant’’ 
shall mean an investment company reg-
istered under the Investment Company Act 
of 1940. 

(viii) Subsidiary. The term ‘‘Subsidiary’’ 
shall mean an affiliated person of a specified 
person who is controlled by the specified per-
son directly, or indirectly through one or 
more intermediaries. 

(2) [Reserved] 
(3) General disclosure. Furnish the following 

information in the proxy statement of a 
Fund or Funds: 

(i) State the name and address of the 
Fund’s investment adviser, principal under-
writer, and Administrator. 

(ii) When a Fund proxy statement solicits 
a vote on proposals affecting more than one 
Fund or class of securities of a Fund (unless 
the proposal or proposals are the same and 
affect all Fund or class shareholders), 
present a summary of all of the proposals in 
tabular form on one of the first three pages 
of the proxy statement and indicate which 
Fund or class shareholders are solicited with 
respect to each proposal. 

(iii) Unless the proxy statement is accom-
panied by a copy of the Fund’s most recent 
annual report, state prominently in the 
proxy statement that the Fund will furnish, 
without charge, a copy of the annual report 
and the most recent semi-annual report suc-
ceeding the annual report, if any, to a share-
holder upon request, providing the name, ad-
dress, and toll-free telephone number of the 
person to whom such request shall be di-
rected (or, if no toll-free telephone number is 
provided, a self-addressed postage paid card 
for requesting the annual report). The Fund 
should provide a copy of the annual report 
and the most recent semi-annual report suc-
ceeding the annual report, if any, to the re-
questing shareholder by first class mail, or 
other means designed to assure prompt deliv-
ery, within three business days of the re-
quest. 

(iv) If the action to be taken would, di-
rectly or indirectly, establish a new fee or 
expense or increase any existing fee or ex-
pense to be paid by the Fund or its share-
holders, provide a table showing the current 
and pro forma fees (with the required exam-
ples) using the format prescribed in the ap-
propriate registration statement form under 
the Investment Company Act of 1940 (for 

open-end management investment compa-
nies, Item 3 of Form N–1A (§ 239.15A); for 
closed-end management investment compa-
nies, Item 3 of Form N–2 (§ 239.14); and for 
separate accounts that offer variable annu-
ity contracts, Item 3 of Form N–3 (§ 239.17a)). 

Instructions. 1. Where approval is sought 
only for a change in asset breakpoints for a 
pre-existing fee that would not have in-
creased the fee for the previous year (or have 
the effect of increasing fees or expenses, but 
for any other reason would not be reflected 
in a pro forma fee table), describe the likely 
effect of the change in lieu of providing pro 
forma fee information. 

2. An action would indirectly establish or 
increase a fee or expense where, for example, 
the approval of a new investment advisory 
contract would result in higher custodial or 
transfer agency fees. 

3. The tables should be prepared in a man-
ner designed to facilitate understanding of 
the impact of any change in fees or expenses. 

4. A Fund that offers its shares exclusively 
to one or more separate accounts and thus is 
not required to include a fee table in its pro-
spectus (see Item 3 of Form N–1A (§ 239.15A)) 
should nonetheless prepare a table showing 
current and pro forma expenses and disclose 
that the table does not reflect separate ac-
count expenses, including sales load. 

(v) If action is to be taken with respect to 
the election of directors or the approval of 
an advisory contract, describe any purchases 
or sales of securities of the investment ad-
viser or its Parents, or Subsidiaries of either, 
since the beginning of the most recently 
completed fiscal year by any director or any 
nominee for election as a director of the 
Fund. 

Instructions. 1. Identify the parties, state 
the consideration, the terms of payment and 
describe any arrangement or understanding 
with respect to the composition of the board 
of directors of the Fund or of the investment 
adviser, or with respect to the selection of 
appointment of any person to any office with 
either such company. 

2. Transactions involving securities in an 
amount not exceeding one percent of the 
outstanding securities of any class of the in-
vestment adviser or any of its Parents or 
Subsidiaries may be omitted. 

(4) Electronic filings. If action is to be taken 
with respect to any transaction described in 
Item 11, 12, or 14 of this Schedule 14A and the 
Fund proxy or information statement is filed 
electronically, a Financial Data Schedule 
meeting the requirements of rule 483 of Reg-
ulation C (§ 230.483 of this chapter) shall be 
included as an exhibit. 

(b) Election of directors. If action is to be 
taken with respect to the election of direc-
tors of the Fund and the solicitation is made 
by or on behalf of the Fund or by or on be-
half of an investment adviser, furnish the 
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following information in the proxy state-
ment in addition to the information (and in 
the format) required by paragraphs (e) 
through (g) of Item 7 of Schedule 14A. 

Instructions. 1. Furnish information with 
respect to a prospective investment adviser 
to the extent applicable. 

2. If the solicitation is made other than by 
or on behalf of the Fund or by or on behalf 
of an investment adviser, provide only infor-
mation as to nominees of the person making 
the solicitation. 

(1) Identify each director or nominee for 
election as director who is, or was during the 
past five years, an officer, employee, direc-
tor, general partner, or shareholder of the in-
vestment adviser. As to any director or 
nominee who is not a director or general 
partner of the investment adviser and owns 
any securities or has, or had during the past 
five years, any other material direct or indi-
rect interest in the investment adviser or 
any person controlling, controlled by, or 
under common control with the investment 
adviser, describe the nature of such interest. 

(2) Identify each director or nominee who 
has or had during the past five years any ma-
terial direct or indirect interest in the 
Fund’s principal underwriter or Adminis-
trator and describe the nature of such inter-
est. 

(3) Describe briefly, and where practicable, 
state the approximate dollar amount, of any 
material interest, direct or indirect, of any 
director or nominee for election as a director 
of the Fund in any material transactions 
since the beginning of the most recently 
completed fiscal year, or in any proposed 
material transactions, to which the invest-
ment adviser, the principal underwriter, the 
Administrator, any Parent or Subsidiary of 
such entities (other than another Fund), or 
any Subsidiary of the Parent of such entities 
was or is to be a party. 

Instructions. 1. Include the name of each 
person whose interest in any transaction is 
described and the nature of the relationship 
by reason of which such interest is required 
to be described. Where it is not practicable 
to state the approximate dollar amount of 
the interest, indicate the approximate dollar 
amount involved in the transaction. 

2. As to any transaction involving the pur-
chase or sale of assets by or to the invest-
ment adviser, or the Administrator, state 
the cost of the assets to the purchaser and 

the cost thereof to the seller if acquired by 
the seller within two years prior to the 
transaction. 

3. If the interest of any person arises from 
the position of the person as a partner in a 
partnership, the proportionate interest of 
such person in transactions to which the 
partnership is a party need not be set forth, 
but state the amount involved in the trans-
action with the partnership. 

4. No information need be given in response 
to this paragraph with respect to any trans-
action that is not related to the business or 
operations of the Fund and to which neither 
the Fund nor any of its Parents or Subsidi-
aries is a party. 

(4) Provide in tabular form, to the extent 
practicable, the information required by 
Items 401, 404 (a) and (c), and 405 of Regula-
tion S–K (§§ 229.401, 229.404, and 229.405 of this 
chapter). 

Instructions. 1. Indicate by an asterisk any 
nominee or director who is or would be an 
‘‘interested person’’ within the meaning of 
section 2(a)(19) of the Investment Company 
Act of 1940 and describe the relationships, 
events, or transactions by reason of which 
such person is deemed an ‘‘interested per-
son.’’ 

2. Separate accounts registered as manage-
ment investment companies need not pro-
vide any information concerning the officers 
of the sponsoring insurance company who 
are not directly or indirectly engaged in ac-
tivities related to the separate account in re-
sponse to Item 401 of Regulation S–K. 

(5) Describe briefly any material pending 
legal proceedings, other than ordinary rou-
tine litigation incidental to the Fund’s busi-
ness, to which any director or nominee for 
director or affiliated person of such director 
or nominee is a party adverse to the Fund or 
any of its affiliated persons or has a material 
interest adverse to the Fund or any of its af-
filiated persons. Include the name of the 
court where the case is pending, the date in-
stituted, the principal parties, a description 
of the factual basis alleged to underlie the 
proceeding, and the relief sought. 

(6) For all directors, and for each of the 
three highest-paid executive officers that 
have aggregate compensation from the Fund 
for the most recently completed fiscal year 
in excess of $60,000 (‘‘Compensated Persons’’): 

(i) Furnish the information required by the 
following table for the last fiscal year: 

COMPENSATION TABLE 

(1) 
Name of person, 

position

(2) 
Aggregate compensa-

tion from fund

(3) 
Pension or retirement 
benefits accrued as 

part of fund expenses 

(4) 
Estimated annual bene-

fits upon retirement

(5) 
Total compensation 
from fund and fund 

complex paid to direc-
tors 
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Instructions. 1. For column (1), indicate, if 
necessary, the capacity in which the remu-
neration is received. For Compensated Per-
sons that are directors of the Fund, com-
pensation is amounts received for service as 
a director. 

2. If the Fund has not completed its first 
full year since its organization, furnish the 
information for the current fiscal year, esti-
mating future payments that would be made 
pursuant to an existing agreement or under-
standing. Disclose in a footnote to the Com-
pensation Table the period for which the in-
formation is furnished. 

3. Include in column (2) amounts deferred 
at the election of the Compensated Person, 
whether pursuant to a plan established under 
Section 401(k) of the Internal Revenue Code 
[26 U.S.C. 401(k)] or otherwise, for the fiscal 
year in which earned. Disclose in a footnote 
to the Compensation Table the total amount 
of deferred compensation (including interest) 
payable to or accrued for any Compensated 
Person. 

4. Include in columns (3) and (4) all pension 
or retirement benefits proposed to be paid 
under any existing plan in the event of re-
tirement at normal retirement date, directly 
or indirectly, by the Fund or any of its Sub-
sidiaries, or by other companies in the Fund 
Complex. Omit column (4) where retirement 
benefits are not determinable. 

5. For any defined benefit or actuarial plan 
under which benefits are determined pri-
marily by final compensation (or average 
final compensation) and years of service, 
provide the information required in column 
(4) in a separate table showing estimated an-
nual benefits payable upon retirement (in-
cluding amounts attributable to any defined 
benefit supplementary or excess pension 
award plans) in specified compensation and 
years of service classifications. Also provide 
the estimated credited years of service for 
each Compensated Person. 

6. Include in column (5) only aggregate 
compensation paid to a director for service 
on the board and other boards of investment 
companies in a Fund Complex specifying the 
number of such other investment companies. 

(ii) Describe briefly the material provi-
sions of any pension, retirement, or other 
plan or any arrangement other than fee ar-
rangements disclosed in paragraph (i) pursu-
ant to which Compensated Persons are or 
may be compensated for any services pro-
vided, including amounts paid, if any, to the 
Compensated Person under any such ar-
rangements during the most recently com-
pleted fiscal year. Specifically include the 
criteria used to determine amounts payable 
under any plan, the length of service or vest-
ing period required by the plan, the retire-
ment age or other event which gives rise to 
payments under the plan, and whether the 
payment of benefits is secured or funded by 
the Fund. 

(iii) With respect to each Compensated 
Person, business development companies 
shall include the information required by 
Items 402(b)(2)(iv) and 402(c) of Regulation
S–K (§§ 229.402(b)(2)(iv) and 229.402(c) of this 
chapter). 

(c) Approval of investment advisory contract. 
If action is to be taken with respect to an in-
vestment advisory contract, include the fol-
lowing information in the proxy statement. 

Instruction. Furnish information with re-
spect to a prospective investment adviser to 
the extent applicable (including the name 
and address of the prospective investment 
adviser). 

(1) With respect to the existing investment 
advisory contract: 

(i) State the date of the contract and the 
date on which it was last submitted to a vote 
of security holders of the Fund, including 
the purpose of such submission; 

(ii) Briefly describe the terms of the con-
tract, including the rate of compensation of 
the investment adviser; 

(iii) State the aggregate amount of the in-
vestment adviser’s fee and the amount and 
purpose of any other material payments by 
the Fund to the investment adviser, or any 
affiliated person of the investment adviser, 
during the last fiscal year of the Fund; 

(iv) If any person is acting as an invest-
ment adviser of the Fund other than pursu-
ant to a written contract that has been ap-
proved by the security holders of the com-
pany, identify the person and describe the 
nature of the services and arrangements; 

(v) Describe any action taken with respect 
to the investment advisory contract since 
the beginning of the Fund’s last fiscal year 
by the board of directors of the Fund (unless 
described in response to paragraph (c)(1)(vi)) 
of this Item 22); and 

(vi) If an investment advisory contract was 
terminated or not renewed for any reason, 
state the date of such termination or non-re-
newal, identify the parties involved, and de-
scribe the circumstances of such termination 
or non-renewal. 

(2) State the name, address and principal 
occupation of the principal executive officer 
and each director or general partner of the 
investment adviser. 

Instruction. If the investment adviser is a 
partnership with more than ten general part-
ners, name: 

(i) The general partners with the five larg-
est economic interests in the partnership, 
and, if different, those general partners com-
prising the management or executive com-
mittee of the partnership or exercising simi-
lar authority; 

(ii) The general partners with significant 
management responsibilities relating to the 
fund. 

(3) State the names and addresses of all 
Parents of the investment adviser and show 
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the basis of control of the investment ad-
viser and each Parent by its immediate Par-
ent. 

Instructions. 1. If any person named is a 
corporation, include the percentage of its 
voting securities owned by its immediate 
Parent. 

2. If any person named is a partnership, 
name the general partners having the three 
largest partnership interests (computed by 
whatever method is appropriate in the par-
ticular case). 

(4) If the investment adviser is a corpora-
tion and if, to the knowledge of the persons 
making the solicitation or the persons on 
whose behalf the solicitation is made, any 
person not named in answer to paragraph 
(c)(3) of this Item 22 owns, of record or bene-
ficially, ten percent or more of the out-
standing voting securities of the investment 
adviser, indicate that fact and state the 
name and address of each such person. 

(5) Name each officer or director of the 
Fund who is an officer, employee, director, 
general partner or shareholder of the invest-
ment adviser. As to any officer or director 
who is not a director or general partner of 
the investment adviser and who owns securi-
ties or has any other material direct or indi-
rect interest in the investment adviser or 
any other person controlling, controlled by 
or under common control with the invest-
ment adviser, describe the nature of such in-
terest. 

(6) Describe briefly and state the approxi-
mate amount of, where practicable, any ma-
terial interest, direct or indirect, of any di-
rector of the Fund in any material trans-
actions since the beginning of the most re-
cently completed fiscal year, or in any mate-
rial proposed transactions, to which the in-
vestment adviser of the Fund, any Parent or 
Subsidiary of the investment adviser (other 
than another Fund), or any Subsidiary of the 
Parent of such entities was or is to be a 
party. 

Instructions. 1. Include the name of each 
person whose interest in any transaction is 
described and the nature of the relationship 
by reason of which such interest is required 
to be described. Where it is not practicable 
to state the approximate amount of the in-
terest, indicate the approximate amount in-
volved in the transaction. 

2. As to any transaction involving the pur-
chase or sale of assets by or to the invest-
ment adviser, state the cost of the assets to 
the purchaser and the cost thereof to the 
seller if acquired by the seller within two 
years prior to the transaction. 

3. If the interest of any person arises from 
the position of the person as a partner in a 
partnership, the proportionate interest of 
such person in transactions to which the 
partnership is a party need not be set forth, 
but state the amount involved in the trans-
action with the partnership. 

4. No information need be given in response 
to this paragraph (c)(6) of Item 22 with re-
spect to any transaction that is not related 
to the business or operations of the Fund and 
to which neither the Fund nor any of its Par-
ents or Subsidiaries is a party. 

(7) Disclose any financial condition of the 
investment adviser that is reasonably likely 
to impair the financial ability of the adviser 
to fulfil its commitment to the fund under 
the proposed investment advisory contract. 

(8) Describe the nature of the action to be 
taken on the investment advisory contract 
and the reasons therefor, the terms of the 
contract to be acted upon, and, if the action 
is an amendment to, or a replacement of, an 
investment advisory contract, the material 
differences between the current and proposed 
contract. 

(9) If a change in the investment advisory 
fee is sought, state: 

(i) The aggregate amount of the invest-
ment adviser’s fee during the last year; 

(ii) The amount that the adviser would 
have received had the proposed fee been in 
effect; and 

(iii) The difference between the aggregate 
amounts stated in response to paragraphs (i) 
and (ii) of this item (c)(9) as a percentage of 
the amount stated in response to paragraph 
(i) of this item (c)(9). 

(10) If the investment adviser acts as such 
with respect to any other Fund having a 
similar investment objective, identify and 
state the size of such other Fund and the 
rate of the investment adviser’s compensa-
tion. Also indicate for any Fund identified 
whether the investment adviser has waived, 
reduced, or otherwise agreed to reduce its 
compensation under any applicable contract. 

Instruction. Furnish the information in re-
sponse to this paragraph (c)(10) of Item 22 in 
tabular form. 

(11) Discuss in reasonable detail the mate-
rial factors and the conclusions with respect 
thereto which form the basis for the rec-
ommendation of the board of directors that 
the shareholders approve an investment ad-
visory contract. If applicable, include a dis-
cussion of any benefits derived or to be de-
rived by the investment adviser from the re-
lationship with the Fund such as soft dollar 
arrangements by which brokers provide re-
search to the Fund or its investment adviser 
in return for allocating fund brokerage. 

Instruction. Conclusory statements or a list 
of factors will not be considered sufficient 
disclosure. The discussion should relate the 
factors to the specific circumstances of the 
fund and the investment advisory contract 
for which approval is sought. 
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(12) Describe any arrangement or under-
standing made in connection with the pro-
posed investment advisory contract with re-
spect to the composition of the board of di-
rectors of the Fund or the investment ad-
viser or with respect to the selection or ap-
pointment of any person to any office with 
either such company. 

(13) For the most recently completed fiscal 
year, state: 

(i) The aggregate amount of commissions 
paid to any Affiliated Broker; and 

(ii) The percentage of the Fund’s aggregate 
brokerage commissions paid to any such Af-
filiated Broker. 

Instruction. Identify each Affiliated Broker 
and the relationships that cause the broker 
to be an Affiliated Broker. 

(14) Disclose the amount of any fees paid 
by the Fund to the investment adviser, its 
affiliated persons or any affiliated person of 
such person during the most recent fiscal 
year for services provided to the Fund (other 
than under the investment advisory contract 
or for brokerage commissions). State wheth-
er these services will continue to be provided 
after the investment advisory contract is ap-
proved. 

(d) Approval of distribution plan. If action is 
to be taken with respect to a Distribution 
Plan, include the following information in 
the proxy statement. 

Instruction. Furnish information on a pro-
spective basis to the extent applicable. 

(1) Describe the nature of the action to be 
taken on the Distribution Plan and the rea-
son therefor, the terms of the Distribution 
Plan to be acted upon, and, if the action is 
an amendment to, or a replacement of, a Dis-
tribution Plan, the material differences be-
tween the current and proposed Distribution 
Plan. 

(2) If the Fund has a Distribution Plan in 
effect: 

(i) Provide the date that the Distribution 
Plan was adopted and the date of the last 
amendment, if any; 

(ii) Disclose the persons to whom payments 
may be made under the Distribution Plan, 
the rate of the distribution fee and the pur-
poses for which such fee may be used; 

(iii) Disclose the amount of distribution 
fees paid by the Fund pursuant to the plan 
during its most recent fiscal year, both in 
the aggregate and as a percentage of the 
Fund’s average net assets during the period; 

(iv) Disclose the name of, and the amount 
of any payments made under the Distribu-
tion Plan by the Fund during its most recent 
fiscal year to, any person who is an affiliated 
person of the Fund, its investment adviser, 
principal underwriter, or Administrator, an 
affiliated person of such person, or a person 
that during the most recent fiscal year re-
ceived 10% or more of the aggregate amount 
paid under the Distribution Plan by the 
Fund; 

(v) Describe any action taken with respect 
to the Distribution Plan since the beginning 
of the Fund’s most recent fiscal year by the 
board of directors of the Fund; and 

(vi) If a Distribution Plan was or is to be 
terminated or not renewed for any reason, 
state the date or prospective date of such 
termination or non-renewal, identify the 
parties involved, and describe the cir-
cumstances of such termination or non-re-
newal. 

(3) Describe briefly and state the approxi-
mate amount of, where practicable, any ma-
terial interest, direct or indirect, of any di-
rector or nominee for election as a director 
of the Fund in any material transactions 
since the beginning of the most recently 
completed fiscal year, or in any material 
proposed transactions, to which any person 
identified in response to Item 22(d)(2)(iv) was 
or is to be a party. 

Instructions. 1. Include the name of each 
person whose interest in any transaction is 
described and the nature of the relationship 
by reason of which such interest is required 
to be described. Where it is not practicable 
to state the approximate amount of the in-
terest, indicate the approximate amount in-
volved in the transaction. 

2. As to any transaction involving the pur-
chase or sale of assets, state the cost of the 
assets to the purchaser and the cost thereof 
to the seller if acquired by the seller within 
two years prior to the transaction. 

3. If the interest of any person arises from 
the position of the person as a partner in a 
partnership, the proportionate interest of 
such person in transactions to which the 
partnership is a party need not be set forth 
but state the amount involved in the trans-
action with the partnership. 

4. No information need be given in response 
to this paragraph (d)(3) of Item 22 with re-
spect to any transaction that is not related 
to the business or operations of the Fund and 
to which neither the Fund nor any of its Par-
ents or Subsidiaries is a party. 

(4) Discuss in reasonable detail the mate-
rial factors and the conclusions with respect 
thereto which form the basis for the conclu-
sion of the board of directors that there is a 
reasonable likelihood that the proposed Dis-
tribution Plan (or amendment thereto) will 
benefit the Fund and its shareholders. 

Instruction. Conclusory statements or a list 
of factors will not be considered sufficient 
disclosure. 
[51 FR 42063, Nov. 20, 1986; 51 FR 45576, Dec. 
19, 1986] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 240.14a–101, see the List of 
CFR Sections Affected in the Finding Aids 
section of this volume. 
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EFFECTIVE DATE NOTE: At 63 FR 13944, Mar. 
23, 1998, § 240.14a–101 was amended by revising 
the reference ‘‘Item 5’’ in paragraph (a)(1)(i) 
of Item 22 to read ‘‘Item 15(h)’’, the reference 
‘‘Item 2’’ in paragraph (a)(3)(iv) of Item 22 to 
read ‘‘Item 3’’, and the reference ‘‘Item 
2(a)(ii)’’ in Instruction 4 to paragraph 
(a)(3)(iv) of Item 22 to read ‘‘Item 3’’, effec-
tive June 1, 1998. 

§ 240.14a–102 [Reserved] 

§ 240.14a–103 Notice of Exempt Solici-
tation. Information to be included 
in statements submitted by or on 
behalf of a person pursuant to 
§ 240.14a–6(g) 

U.S. Securities and Exchange Commission 
Washington, DC 20549 

Notice of Exempt Solicitation 

1. Name of the Registrant: 
lllllllllllllllllllllll

2. Name of person relying on exemption: 
lllllllllllllllllllllll

3. Address of person relying on exemption: 
lllllllllllllllllllllll

4. Written materials. Attach written mate-
rial required to be submitted pursuant to 
Rule 14a–6(g)(1) [§ 240.14a–6(g)(1)]. 

[57 FR 48294, Oct. 22, 1992] 

§ 240.14a–104 Notice of Exempt Pre-
liminary Roll-up Communication. 
Information regarding ownership 
interests and any potential conflicts 
of interest to be included in state-
ments submitted by or on behalf of 
a person pursuant to § 240.14a– 
2(b)(4) and § 240.14a–6(n). 

United States Securities and Exchange 
Commission Washington, D.C. 20549 

Notice of Exempt Preliminary Roll-Up 
Communication 

1. Name of registrant appearing on Securi-
ties Act of 1933 registration statement 
for the roll-up transaction (or, if reg-
istration statement has not been filed, 
name of entity into which partnerships 
are to be rolled up): 

lllllllllllllllllllllll

2. Name of partnership that is the subject of 
the proposed roll-up transaction: 

lllllllllllllllllllllll

3. Name of person relying on exemption: 
lllllllllllllllllllllll

4. Address of person relying on exemption: 
lllllllllllllllllllllll

5. Ownership interest of security holder in 
partnership that is the subject of the 
proposed roll-up transaction: 

lllllllllllllllllllllll

lllllllllllllllllllllll

NOTE: To the extent that the holder owns 
securities in any other entities involved in 
this roll-up transaction, disclosure of these 
interests also should be made. 

6. Describe any and all relations of the hold-
er to the parties to the transaction or to 
the transaction itself: 

a. The holder is engaged in the business of 
buying and selling limited partnership 
interests in the secondary market would 
be adversely affected if the roll-up trans-
action were completed. 

lllllllllllllllllllllll

lllllllllllllllllllllll

lllllllllllllllllllllll

b. The holder would suffer direct (or indirect) 
material financial injury if the roll-up 
transaction were completed since it is a 
service provider to an affected limited 
partnership. 

lllllllllllllllllllllll

lllllllllllllllllllllll

lllllllllllllllllllllll

c. The holder is engaged in another trans-
action that may be competitive with the 
pending roll-up transaction. 

lllllllllllllllllllllll

lllllllllllllllllllllll

lllllllllllllllllllllll

d. Any other relations to the parties in-
volved in the transaction or to the trans-
action itself, or any benefits enjoyed by 
the holder not shared on a pro rata basis 
by all other holders of the same class of 
securities of the partnership that is the 
subject of the proposed roll-up trans-
action. 

lllllllllllllllllllllll

lllllllllllllllllllllll

lllllllllllllllllllllll

[59 FR 63685, Dec. 8, 1994] 

§ 240.14b–1 Obligation of registered 
brokers and dealers in connection 
with the prompt forwarding of cer-
tain communications to beneficial 
owners. 

(a) Definitions. Unless the context 
otherwise requires, all terms used in 
this section shall have the same mean-
ings as in the Act and, with respect to 
proxy soliciting material, as in 
§ 240.14a–1 thereunder and, with respect 
to information statements, as in 
§ 240.14c–1 thereunder. In addition, as 
used in this section, the term ‘‘reg-
istrant’’ means: 

(1) The issuer of a class of securities 
registered pursuant to section 12 of the 
Act; or 

(2) An investment company reg-
istered under the Investment Company 
Act of 1940. 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00202 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



193 

Securities and Exchange Commission § 240.14b–1 

(b) Dissemination and beneficial owner 
information requirements. A broker or 
dealer registered under Section 15 of 
the Act shall comply with the fol-
lowing requirements for disseminating 
certain communications to beneficial 
owners and providing beneficial owner 
information to registrants. 

(1) The broker or dealer shall re-
spond, by first class mail or other 
equally prompt means, directly to the 
registrant no later than seven business 
days after the date it receives an in-
quiry made in accordance with 
§ 240.14a–13(a) or § 240.14c–7(a) by indict-
ing, by means of a search card or other-
wise: 

(i) The approximate number of cus-
tomers of the broker or dealer who are 
beneficial owners of the registrant’s se-
curities that are held of record by the 
broker, dealer, or its nominee; 

(ii) The number of customers of the 
broker or dealer who are beneficial 
owners of the registrant’s securities 
who have objected to disclosure of 
their names, addresses,and securities 
positions if the registrant has indi-
cated, pursuant to § 240.14a– 
13(a)(1)(ii)(A) or § 240.14c–7(a)(1)(ii)(A), 
that it will distribute the annual re-
port to security holders to beneficial 
owners of its securities whose names, 
addresses and securities positions are 
disclosed pursuant to paragraph (b)(3) 
of this section; and 

(iii) The identity of the designated 
agent of the broker or dealer, if any, 
acting on its behalf in fulfilling its ob-
ligations under paragraph (b)(3) of this 
section; Provided, however, that if the 
broker or dealer has informed the reg-
istrant that a designated office(s) or 
department(s) is to receive such inquir-
ies, receipt for purposes of paragraph 
(b)(1) of this section shall mean receipt 
by such designated office(s) or depart-
ment(s). 

(2) The broker or dealer shall, upon 
receipt of the proxy, other proxy solic-
iting material, information statement, 
and/or annual reports to security hold-
ers, forward such materials to its cus-
tomers who are beneficial owners of 
the registrant’s securities no later 
than five business days after receipt of 
the proxy material, information state-
ment or annual reports. 

(3) The broker or dealer shall, 
through its agent or directly: 

(i) Provide the registrant, upon the 
registrant’s request, with the names, 
addresses, and securities positions, 
compiled as of a date specified in the 
registrant’s request which is no earlier 
than five business days after the date 
the registrant’s request is received, of 
its customers who are beneficial own-
ers of the registrant’s securities and 
who have not objected to disclosure of 
such information; Provided , however, 
that if the broker or dealer has in-
formed the registrant that a designated 
office(s) or department(s) is to receive 
such requests, receipt shall mean re-
ceipt by such designated office(s) or de-
partment(s); and 

(ii) Transmit the data specified in 
paragraph (b)(3)(i) of this section to the 
registrant no later than five business 
days after the record date or other date 
specified by the registrant. 

NOTE 1: Where a broker or dealer employs 
a designated agent to act on its behalf in 
performing the obligations imposed on the 
broker or dealer by paragraph (b)(3) of this 
section, the five business day time period for 
determining the date as of which the bene-
ficial owner information is to be compiled is 
calculated from the date the designated 
agent receives the registrant’s request. In 
complying with the registrant’s request for 
beneficial owner information under para-
graph (b)(3) of this section, a broker or deal-
er need only supply the registrant with the 
names, addresses, and securities positions of 
non-objecting beneficial owners. 

NOTE 2: If a broker or dealer receives a reg-
istrant’s request less than five business days 
before the requested compilation date, it 
must provide a list compiled as of a date 
that is no more than five business days after 
receipt and transmit the list within five 
business days after the compilation date. 

(c) Exceptions to dissemination and 
beneficial owner information require-
ments. A broker or dealer registered 
under section 15 of the Act shall be 
subject to the following with respect to 
its dissemination and beneficial owner 
information requirements. 

(1) With regard to beneficial owners 
of exempt employee benefit plan secu-
rities, the broker or dealer shall: 

(i) Not include information in its re-
sponse pursuant to paragraph (b)(1) of 
this section or forward proxies (or in 
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lieu thereof requests for voting instruc-
tions), proxy soliciting material, infor-
mation statements, or annual reports 
to security holders pursuant to para-
graph (b)(2) of this section to such ben-
eficial owners; and 

(ii) Not include in its response, pur-
suant to paragraph (b)(3) of this sec-
tion, data concerning such beneficial 
owners. 

(2) A broker or dealer need not sat-
isfy: 

(i) Its obligations under paragraphs 
(b)(2) and (b)(3) of this section if a reg-
istrant does not provide assurance of 
reimbursement of the broker’s or deal-
er’s reasonable expenses, both direct 
and indirect, incurred in connection 
with performing the obligations im-
posed by paragraphs (b)(2) and (b)(3) of 
this section; or 

(ii) Its obligation under paragraph 
(b)(2) of this section to forward annual 
reports to non-objecting beneficial 
owners identified by the broker or deal-
er, through its agent or directly, pursu-
ant to paragraph (b)(3) of this section if 
the registrant notifies the broker or 
dealer pursuant to § 240.14a–13(c) or 
§ 240.14c–7(c) that the registrant will 
mail the annual report to such non-ob-
jecting beneficial owners identified by 
the broker or dealer and delivered in a 
list to the registrant pursuant to para-
graph (b)(3) of this section. 
[57 FR 1099, Jan. 10, 1992] 

§ 240.14b–2 Obligation of banks, asso-
ciations and other entities that ex-
ercise fiduciary powers in connec-
tion with the prompt forwarding of 
certain communications to bene-
ficial owners. 

(a) Definitions. Unless the context 
otherwise requires, all terms used in 
this section shall have the same mean-
ings as in the Act and, with respect to 
proxy soliciting material, as in 
§ 240.14a–1 thereunder and, with respect 
to information statements, as in 
§ 240.14c–1 thereunder. In addition, as 
used in this section, the following 
terms shall apply: 

(1) The term bank means a bank, as-
sociation, or other entity that exer-
cises fiduciary powers. 

(2) The term beneficial owner includes 
any person who has or shares, pursuant 
to an instrument, agreement, or other-

wise, the power to vote, or to direct the 
voting of a security. 

NOTE 1: If more than one person shares vot-
ing power, the provisions of the instrument 
creating that voting power shall govern with 
respect to whether consent to disclosure of 
beneficial owner information has been given. 

NOTE 2: If more than one person shares vot-
ing power or if the instrument creating that 
voting power provides that such power shall 
be exercised by different persons depending 
on the nature of the corporate action in-
volved, all persons entitled to exercise such 
power shall be deemed beneficial owners; 
Provided, however, that only one such bene-
ficial owner need be designated among the 
beneficial owners to receive proxies or re-
quests for voting instructions, other proxy 
soliciting material, information statements, 
and/or annual reports to security holders, if 
the person so designated assumes the obliga-
tion to disseminate, in a timely manner, 
such materials to the other beneficial own-
ers. 

(3) The term registrant means: 
(i) The issuer of a class of securities 

registered pursuant to section 12 of the 
Act; or 

(ii) An investment company reg-
istered under the Investment Company 
Act of 1940. 

(b) Dissemination and beneficial owner 
information requirements. A bank shall 
comply with the following require-
ments for disseminating certain com-
munications to beneficial owners and 
providing beneficial owner information 
to registrants. 

(1) The bank shall: 
(i) Respond, by first class mail or 

other equally prompt means, directly 
to the registrant, no later than one 
business day after the date it receives 
an inquiry made in accordance with 
§ 240.14a–13(a) or § 240.14c–7(a) by indi-
cating the name and address of each of 
its respondent banks that holds the 
registrant’s securities on behalf of ben-
eficial owners, if any; and 

(ii) Respond, by first class mail or 
other equally prompt means, directly 
to the registrant no later than seven 
business days after the date it receives 
an inquiry made in accordance with 
§ 240.14a–13(a) or § 240.14c–7(a) by indi-
cating, by means of a search card or 
otherwise: 

(A) The approximate number of cus-
tomers of the bank who are beneficial 
owners of the registrant’s securities 
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that are held of record by the bank or 
its nominee; 

(B) If the registrant has indicated, 
pursuant to § 240.14a–13(a)(1)(ii)(A) or 
§ 240.14c–7(a)(1)(ii)(A), that it will dis-
tribute the annual report to security 
holders to beneficial owners of its secu-
rities whose names, addresses, and se-
curities positions are disclosed pursu-
ant to paragraphs (b)(4) (ii) and (iii) of 
this section: 

(1) With respect to customer ac-
counts opened on or before December 
28, 1986, the number of beneficial own-
ers of the registrant’s securities who 
have affirmatively consented to disclo-
sure of their names, addresses, and se-
curities positions; and 

(2) With respect to customer ac-
counts opened after December 28, 1986, 
the number of beneficial owners of the 
registrant’s securities who have not ob-
jected to disclosure of their names, ad-
dresses, and securities positions; and 

(C) The identity of its designated 
agent, if any, acting on its behalf in 
fulfilling its obligations under para-
graphs (b)(4) (ii) and (iii) of this sec-
tion; 

Provided, however, that, if the bank or 
respondent bank has informed the reg-
istrant that a designated office(s) or 
department(s) is to receive such inquir-
ies, receipt for purposes of paragraphs 
(b)(1) (i) and (ii) of this section shall 
mean receipt by such designated of-
fice(s) or department(s). 

(2) Where proxies are solicited, the 
bank shall, within five business days 
after the record date: 

(i) Execute an omnibus proxy, includ-
ing a power of substitution, in favor of 
its respondent banks and forward such 
proxy to the registrant; and 

(ii) Furnish a notice to each respond-
ent bank in whose favor an omnibus 
proxy has been executed that it has ex-
ecuted such a proxy, including a power 
of substitution, in its favor pursuant to 
paragraph (b)(2)(i) of this section. 

(3) Upon receipt of the proxy, other 
proxy soliciting material, information 
statement, and/or annual reports to se-
curity holders, the bank shall forward 
such materials to each beneficial 
owner on whose behalf it holds securi-
ties, no later than five business days 
after the date it receives such material 
and, where a proxy is solicited, the 

bank shall forward, with the other 
proxy soliciting material and/or the an-
nual report, either: 

(i) A properly executed proxy: 
(A) Indicating the number of securi-

ties held for such beneficial owner; 
(B) Bearing the beneficial owner’s ac-

count number or other form of identi-
fication, together with instructions as 
to the procedures to vote the securi-
ties; 

(C) Briefly stating which other prox-
ies, if any, are required to permit secu-
rities to be voted under the terms of 
the instrument creating that voting 
power or applicable state law; and 

(D) Being accompanied by an enve-
lope addressed to the registrant or its 
agent, if not provided by the reg-
istrant; or 

(ii) A request for voting instructions 
(for which registrant’s form of proxy 
may be used and which shall be voted 
by the record holder bank or respond-
ent bank in accordance with the in-
structions received), together with an 
envelope addressed to the record holder 
bank or respondent bank. 

(4) The bank shall: 
(i) Respond, by first class mail or 

other equally prompt means, directly 
to the registrant no later than one 
business day after the date it receives 
an inquiry made in accordance with 
§ 240.14a–13(b)(1) or § 240.14c–7(b)(1) by 
indicating the name and address of 
each of its respondent banks that holds 
the registrant’s securities on behalf of 
beneficial owners, if any; 

(ii) Through its agent or directly, 
provide the registrant, upon the reg-
istrant’s request, and within the time 
specified in paragraph (b)(4)(iii) of this 
section, with the names, addresses, and 
securities position, compiled as of a 
date specified in the registrant’s re-
quest which is no earlier than five busi-
ness days after the date the reg-
istrant’s request is received, of: 

(A) With respect to customer ac-
counts opened on or before December 
28, 1986, beneficial owners of the reg-
istrant’s securities on whose behalf it 
holds securities who have consented af-
firmatively to disclosure of such infor-
mation, subject to paragraph (b)(5) of 
this section; and 

(B) With respect to customer ac-
counts opened after December 28, 1986, 
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beneficial owners of the registrant’s se-
curities on whose behalf it holds secu-
rities who have not objected to disclo-
sure of such information; 

Provided, however, that if the record 
holder bank or respondent bank has in-
formed the registrant that a designated 
office(s) or department(s) is to receive 
such requests, receipt for purposes of 
paragraphs (b)(4) (i) and (ii) of this sec-
tion shall mean receipt by such des-
ignated office(s) or department(s); and 

(iii) Through its agent or directly, 
transmit the data specified in para-
graph (b)(4)(ii) of this section to the 
registrant no later than five business 
days after the date specified by the reg-
istrant. 

NOTE 1: Where a record holder bank or re-
spondent bank employs a designated agent 
to act on its behalf in performing the obliga-
tions imposed on it by paragraphs (b)(4) (ii) 
and (iii) of this section, the five business day 
time period for determining the date as of 
which the beneficial owner information is to 
be compiled is calculated from the date the 
designated agent receives the registrant’s re-
quest. In complying with the registrant’s re-
quest for beneficial owner information under 
paragraphs (b)(4) (ii) and (iii) of this section, 
a record holder bank or respondent bank 
need only supply the registrant with the 
names, addresses and securities positions of 
affirmatively consenting and non-objecting 
beneficial owners. 

NOTE 2: If a record holder bank or respond-
ent bank receives a registrant’s request less 
than five business days before the requested 
compilation date, it must provide a list com-
piled as of a date that is no more than five 
business days after receipt and transmit the 
list within five business days after the com-
pilation date. 

(5) For customer accounts opened on 
or before December 28, 1986, unless the 
bank has made a good faith effort to 
obtain affirmative consent to disclo-
sure of beneficial owner information 
pursuant to paragraph (b)(4)(ii) of this 
section, the bank shall provide such in-
formation as to beneficial owners who 
do not object to disclosure of such in-
formation. A good faith effort to obtain 
affirmative consent to disclosure of 
beneficial owner information shall in-
clude, but shall not be limited to, mak-
ing an inquiry: 

(i) Phrased in neutral language, ex-
plaining the purpose of the disclosure 
and the limitations on the registrant’s 
use thereof; 

(ii) Either in at least one mailing 
separate from other account mailings 
or in repeated mailings; and 

(iii) In a mailing that includes a re-
turn card, postage paid enclosure. 

(c) Exceptions to dissemination and 
beneficial owner information require-
ments. The bank shall be subject to the 
following respect to its dissemination 
and beneficial owner requirements. 

(1) With regard to beneficial owners 
of exempt employee benefit plan secu-
rities, the bank shall not: 

(i) Include information in its re-
sponse pursuant to paragraph (b)(1) of 
this section; or forward proxies (or in 
lieu thereof requests for voting instruc-
tions), proxy soliciting material, infor-
mation statements, or annual reports 
to security holders pursuant to para-
graph (b)(3) of this section to such ben-
eficial owners; or 

(ii) Include in its response pursuant 
to paragraphs (b)(4) and (b)(5) of this 
section data concerning such beneficial 
owners. 

(2) The bank need not satisfy: 
(i) Its obligations under paragraphs 

(b)(2), (b)(3), and (b)(4) of this section if 
a registrant does not provide assurance 
of reimbursement of its reasonable ex-
penses, both direct and indirect, in-
curred in connection with performing 
the obligations imposed by paragraphs 
(b)(2), (b)(3), and (b)(4) of this section; 
or 

(ii) Its obligation under paragraph 
(b)(3) of this section to forward annual 
reports to consenting and non-object-
ing beneficial owners identified pursu-
ant to paragraphs (b)(4) (ii) and (iii) of 
this section if the registrant notifies 
the record holder bank or respondent 
bank, pursuant to § 240.14a–13(c) or 
§ 240.14c–7(c), that the registrant will 
mail the annual report to beneficial 
owners whose names addresses and se-
curities positions are disclosed pursu-
ant to paragraphs (b)(4) (ii) and (iii) of 
this section. 

(3) For the purposes of determining 
the fees which may be charged to reg-
istrants pursuant to § 240.14a–13(b)(5), 
§ 240.14c–7(a)(5), and paragraph (c)(2) of 
this section for performing obligations 
under paragraphs (b)(2), (b)(3), and 
(b)(4) of this section, an amount no 
greater than that permitted to be 
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charged by brokers or dealers for reim-
bursement of their reasonable ex-
penses, both direct and indirect, in-
curred in connection with performing 
the obligations imposed by paragraphs 
(b)(2) and (b)(3) of § 240.14b–1, shall be 
deemed to be reasonable. 
[57 FR 1100, Jan. 10, 1992] 

REGULATION 14C: DISTRIBUTION OF IN-
FORMATION PURSUANT TO SECTION 
14(C) 

ATTENTION ELECTRONIC FILERS 

THIS REGULATION SHOULD BE READ IN 
CONJUNCTION WITH REGULATION S–T 
(PART 232 OF THIS CHAPTER), WHICH 
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC 
FORMAT. MANY PROVISIONS RELATING 
TO THE PREPARATION AND SUBMISSION 
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC 
FORMAT. 

§ 240.14c–1 Definitions. 
Unless the context otherwise re-

quires, all terms used in this regula-
tion have the same meanings as in the 
Act or elsewhere in the general rules 
and regulations thereunder. In addi-
tion, the following definitions apply 
unless the context otherwise requires: 

(a) Associate. The term ‘‘associate,’’ 
used to indicate a relationship with 
any person, means: 

(1) Any corporation or organization 
(other than the registrant or a major-
ity owned subsidiary of the registrant) 
of which such person is an officer or 
partner or is, directly or indirectly, the 
beneficial owner of 10 percent or more 
of any class of equity securities; 

(2) Any trust or other estate in which 
such person has a substantial bene-
ficial interest or as to which such per-
son serves as trustee or in a similar 
fidiciary capacity; and 

(3) Any relative or spouse of such per-
son, or any relative of such spouse, who 
has the same home as such person or 
who is a director or officer of the reg-
istrant or any of its parents or subsidi-
aries. 

(b) Employee benefit plan. For pur-
poses of § 240.14c–7, the term ‘‘employee 
benefit plan’’ means any purchase, sav-
ings, option, bonus, appreciation, profit 

sharing, thrift, incentive, pension or 
similar plan primarily for employees, 
directors, trustees or officers. 

(c) Entity that exercises fiduciary pow-
ers. The term ‘‘entity that exercises fi-
duciary powers’’ means any entity that 
holds securities in nominee name or 
otherwise on behalf of a beneficial 
owner but does not include a clearing 
agency registered pursuant to section 
17A of the Act, or a broker or a dealer. 

(d) Exempt employee benefit plan secu-
rities. For purposes of § 240.14c–7, the 
term ‘‘exempt employee benefit plan 
securities’’ means: 

(1) Securities of the registrant held 
by an employee benefit plan, as defined 
in paragraph (b) of this section, where 
such plan is established by the reg-
istrant; or 

(2) If notice regarding the current 
distribution of information statements 
has been given pursuant to § 240.14c– 
7(a)(1)(ii)(C) or if notice regarding the 
current request for a list of names, ad-
dresses and securities positions of ben-
eficial owners has been given pursuant 
to § 240.14c–7(b)(3), securities of the reg-
istrant held by an employee benefit 
plan, as defined in paragraph (b) of this 
section, where such plan is established 
by an affiliate of the registrant. 

(e) Information statement. The term 
‘‘information statement’’ means the 
statement required by § 240.14c–2, 
whether or not contained in a single 
document. 

(f) Last fiscal year. The term ‘‘last fis-
cal year’’ of the registrant means the 
last fiscal year of the registrant ending 
prior to the date of the meeting with 
respect to which an information state-
ment is required to be distributed, or if 
the information statement involves 
consents or authorizations in lieu of a 
meeting, the earliest date on which 
they may be used to effect corporate 
action. 

(g) Proxy. The term ‘‘proxy’’ includes 
every proxy, consent or authorization 
within the meaning of section 14(a) of 
the Act. The consent or authorization 
may take the form of failure to object 
or to dissent. 

(h) Record date. The term ‘‘record 
date’’ means the date as of which the 
record holders of securities entitled to 
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vote at a meeting or by written con-
sent or authorization shall be deter-
mined. 

(i) Record holder. For purposes of 
§ 240.14c–7, the term ‘‘record holder’’ 
means any broker, dealer, voting trust-
ee, bank, association or other entity 
that exercises fiduciary powers which 
holds securities of record in nominee 
name or otherwise or as a participant 
in a clearing agency registered pursu-
ant to section 17A of the Act. 

(j) Registrant. The term ‘‘registrant’’ 
means: 

(1) The issuer of a class of securities 
registered pursuant to section 12 of the 
Act; or 

(2) An investment company reg-
istered under the Investment Company 
Act of 1940 that has made a public of-
fering of its securities. 

(k) Respondent bank. For purposes of 
§ 240.14c–7, the term ‘‘respondent bank’’ 
means any bank, association or other 
entity that exercises fiduciary powers 
which holds securities on behalf of ben-
eficial owners and deposits such securi-
ties for safekeeping with another bank, 
association or other entity that exer-
cises fiduciary powers. 
[51 FR 44279, Dec. 9, 1986, as amended at 52 
FR 23649, June 24, 1987; 53 FR 16406, May 9, 
1988; 57 FR 1101, Jan. 10, 1992] 

§ 240.14c–2 Distribution of information 
statement. 

(a) In connection with every annual 
or other meeting of the holders of the 
class of securities registered pursuant 
to section 12 of the Act or of a class of 
securities issued by an investment 
company registered under the Invest-
ment Company Act of 1940 that has 
made a public offering of securities, in-
cluding the taking of corporate action 
by the written authorization or con-
sent of security holders, the registrant 
shall transmit a written information 
statement containing the information 
specified in Schedule 14C (§ 240.14c–101) 
or written information statements in-
cluded in registration statements filed 
under the Securities Act of 1933 on 
Form S–4 or F–4 (§ 239.25 or § 239.34 of 
this chapter) or Form N–14 (§ 239.23 of 
this chapter), and containing the infor-
mation specified in such form, to every 
security holder of the class that is en-
titled to vote or give an authorization 

or consent in regard to any matter to 
be acted upon and from whom proxy 
authorization or consent is not solic-
ited on behalf of the registrant pursu-
ant to Section 14(a) of the Act, Provided 
however, That: 

(1) In the case of a class of securities 
in unregistered or bearer form, such 
statements need be transmitted only to 
those security holders whose names are 
known to the registrant, and 

(2) No such statements need to be 
transmitted to a security holder if a 
registrant would be excused from deliv-
ery of an annual report or a proxy 
statement under Rule 14a–3(e)(2) 
(§ 240.14a–3(e)(2)) if such section were 
applicable. 

(b) The information statement shall 
be sent or given at least 20 calendar 
days prior to the meeting date or, in 
the case of corporate action taken pur-
suant to the consents or authorizations 
of security holders, at least 20 calendar 
days prior to the earliest date on which 
the corporate action may be taken. 

(c) If a transaction is a roll-up trans-
action as defined in Item 901(c) of Reg-
ulation S–K (17 CFR 229.901(c)) and is 
registered (or authorized to be reg-
istered) on Form S–4 (17 CFR 229.25) or 
Form F–4 (17 CFR 229.34), the informa-
tion statement must be distributed to 
security holders no later than the less-
er of 60 calendar days prior to the date 
on which the meeting of security hold-
ers is held or action is taken, or the 
maximum number of days permitted 
for giving notice under applicable state 
law. 
[51 FR 42070, Nov. 20, 1986, as amended at 56 
FR 57254, Nov. 8, 1991; 57 FR 1102, Jan. 10, 
1992; 57 FR 48295, Oct. 22, 1992] 

§ 240.14c–3 Annual report to be fur-
nished security holders. 

(a) If the information statement re-
lates to an annual (or special meeting 
in lieu of the annual) meeting, or writ-
ten consent in lieu of such meeting, of 
security holders at which directors of 
the registrant, other than an invest-
ment company registered under the In-
vestment Company Act of 1940, are to 
be elected, it shall be accompanied or 
preceded by an annual report to secu-
rity holders: 

(1) The annual report shall contain 
the information specified in paragraphs 
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(b)(1) through (b)(11) of Rule 14a–3 
(§ 240.14a–3 of this chapter.) 

(2) [Reserved] 

NOTE TO SMALL BUSINESS ISSUERS—In re-
sponding to the disclosure items under para-
graph (b) of Rule 14a–3, (§ 240.14a–3 of this 
chapter) a ‘‘small business issuer,’’ defined 
under Rule 12b–2 of the Exchange Act 
(§ 240.12b–2), shall refer to the disclosure 
items in Regulation S–B (§ 228.10—702 of this 
chapter) rather than Regulation S–K 
(§ 229.10—702 of this chapter). If there is no 
comparable disclosure item in Regulation S– 
B, a small business issuer need not provide 
the information requested. A small business 
issuer shall provide the information in Item 
310(a) of Regulation S–B in lieu of the finan-
cial information required by Rule 14a–3(b)(1) 
(§ 240.14a–3(b)(1)). Small business issuers 
using the transitional small business issuers 
disclosure format in the filing of their most 
recent annual report on Form 10–KSB 
(§ 249.310b of this chapter) need not provide 
the information required by paragraph (b) of 
Rule 14a–3. Rather, those small business 
issuers shall provide only the financial state-
ments required to be filed in their most re-
cent Form 10–KSB. The inclusion of addi-
tional information, including information 
required of non-transitional small business 
issuers, in the annual report to security 
holders will not cause the issuer to be ineli-
gible for the transitional disclosure forms. 

(b) Seven copies of the report sent to 
security holders pursuant to this rule 
shall be mailed to the Commission, 
solely for its information, not later 
than the date on which such report is 
first sent or given to security holders 
or the date on which preliminary cop-
ies, or definitive copies, if preliminary 
filing was not required, of the informa-
tion statement are filed with the Com-
mission pursuant to Rule 14c–5, which-
ever date is later. The report is not 
deemed to be ‘‘filed’’ with the Commis-
sion or subject to this regulation oth-
erwise than as provided in this rule, or 
to the liabilities of section 18 of the 
Act, except to the extent that the reg-
istrant specifically requests that it be 
treated as a part of the information 
statement or incorporates it in the in-
formation statement or other filed re-
port by reference. 

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 894, 
901; secs. 205, 209, 48 Stat. 906, 908; sec. 203(a), 
49 Stat. 704; secs. 1, 3, 8, 49 Stat. 1375, 1377, 
1379; sec. 301, 54 Stat. 857; secs. 8, 202, 68 Stat. 
685, 686; secs. 3, 4, 5, 6, 78 Stat. 565–568, 569, 
570–574; sec. 1, 79 Stat. 1051; secs. 1, 2, 3, 82 

Stat. 454, 455; secs. 1, 2, 3–5, 28(c), 84 Stat. 
1435, 1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 
10, 11, 18, 89 Stat. 117, 118, 119, 121, 155; 15 
U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78n, 
78l(d), 78w(a)) 
[39 FR 40770, Nov. 20, 1974, as amended at 45 
FR 63647, Sept. 25, 1980; 51 FR 42071, Nov. 20, 
1986; 52 FR 48984, Dec. 29, 1987; 58 FR 26519, 
May 4, 1993; 59 FR 52700, Oct. 19, 1994; 59 FR 
67765, Dec. 30, 1994] 

§ 240.14c–4 Presentation of informa-
tion in information statement. 

(a) The information included in the 
information statement shall be clearly 
presented and the statements made 
shall be divided into groups according 
to subject matter and the various 
groups of statements shall be preceded 
by appropriate headings. The order of 
items and sub-items in the schedule 
need not be followed. Where prac-
ticable and appropriate, the informa-
tion shall be presented in tabular form. 
All amounts shall be stated in figures. 
Information required by more than one 
applicable item need not be repeated. 
No statement need be made in response 
to any item or sub-item which is inap-
plicable. 

(b) Any information required to be 
included in the information statement 
as to terms of securities or other sub-
ject matters which from a standpoint 
of practical necessity must be deter-
mined in the future may be stated in 
terms of present knowledge and inten-
tion. Subject to the foregoing, informa-
tion which is not known to the reg-
istrant and which it is not reasonably 
within the power of the registrant to 
ascertain or procure may be omitted, if 
a brief statement of the circumstances 
rendering such information unavail-
able is made. 

(c) All printed information state-
ments shall be in roman type at least 
as large and as legible as 10-point mod-
ern type except that to the extent nec-
essary for convenient presentation, fi-
nancial statements and other tabular 
data, but not the notes thereto, may be 
in roman type at least as large and as 
legible as 8-point modern type. All such 
type shall be leaded at least 2 points. 

(d) Where an information statement 
is delivered through an electronic me-
dium, issuers may satisfy legibility re-
quirements applicable to printed docu-
ments, such as type size and font, by 
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presenting all required information in 
a format readily communicated to in-
vestors. 
[31 FR 262, Jan. 8, 1966, as amended at 36 FR 
8935, May 15, 1971; 51 FR 42071, Nov. 20, 1986; 
61 FR 24657, May 15, 1996] 

§ 240.14c–5 Filing requirements. 

(a) Preliminary information statement. 
Five preliminary copies of the informa-
tion statement shall be filed with the 
Commission at least 10 calendar days 
prior to the date definitive copies of 
such statement are first sent or given 
to security holders, or such shorter pe-
riod prior to that date as the Commis-
sion may authorize upon a showing of 
good cause therefor. In computing the 
10-day period, the filing date of the pre-
liminary copies is to be counted as the 
first day and the 11th day is the date 
on which definitive copies of the infor-
mation statement may be mailed to se-
curity holders. A registrant, however, 
shall not file with the Commission a 
preliminary information statement if 
it relates to an annual (or special 
meeting in lieu of the annual) meeting, 
of security holders at which the only 
matters to be acted upon are: 

(1) The election of directors; 
(2) The election, approval or ratifica-

tion of accountant(s); 
(3) A security holder proposal identi-

fied in the registrant’s information 
statement pursuant to Item 4 of Sched-
ule 14C (§ 240.14c–101); and/or 

(4) The approval or ratification of a 
plan as defined in paragraph (a)(7)(ii) of 
Item 402 of Regulation S–K 
(§ 229.402(a)(7)(ii) of this chapter) or 
amendments to such a plan. 

This exclusion from filing a prelimi-
nary information statement does not 
apply if the registrant comments upon 
or refers to a solicitation in opposition 
in connection with the meeting in its 
information statement. 

NOTE 1: The filing of revised material does 
not recommence the ten day time period un-
less the revised material contains material 
revisions or material new proposal(s) that 
constitute a fundamental change in the in-
formation statement. 

NOTE 2: The officials responsible for the 
preparation of the information statement 
should make every effort to verify the accu-
racy and completeness of the information re-
quired by the applicable rules. The prelimi-

nary statement should be filed with the 
Commission at the earliest practicable date. 

NOTE 3: Solicitation in Opposition—For 
purposes of the exclusion from filing a pre-
liminary information statement, a ‘‘solicita-
tion in opposition’’ includes: (a) Any solici-
tation opposing a proposal supported by the 
registrant; and (b) any solicitation sup-
porting a proposal that the registrant does 
not expressly support, other than a security 
holder proposal identified in the registrant’s 
information statement pursuant to Item 4 of 
Schedule 14C (§ 240.14c–101 of this chapter). 
The identification of a security holder pro-
posal in the registrant’s information state-
ment does not constitute a ‘‘solicitation in 
opposition,’’ even if the registrant opposes 
the proposal and/or includes a statement in 
opposition to the proposal. 

NOTE 4: A registrant that is filing an infor-
mation statement in preliminary form only 
because the registrant has commented on or 
referred to an opposing solicitation should 
indicate that fact in a transmittal letter 
when filing the preliminary material with 
the Commission. 

(b) Definitive information statement. 
Eight definitive copies of the informa-
tion statement, in the form in which it 
is furnished to security holders, shall 
be filed with, or mailed for filing to, 
the Commission not later than the date 
it is first sent or given to any security 
holders. Three copies thereof shall at 
the same time be filed with, or mailed 
for filing to, each national securities 
exchange upon which any security of 
the registrant is listed and registered. 

NOTE: A registrant that is filing a defini-
tive information statement without payment 
of a fee should state in the first paragraph of 
the transmittal letter that no fee is being 
paid because a fee was paid upon filing of the 
preliminary information statement. 

(c) Release dates. All preliminary ma-
terial filed pursuant to paragraph (a) of 
this section shall be accompanied by a 
statement of the date on which copies 
thereof filed pursuant to paragraph (b) 
of this section are intended to be re-
leased to security holders. All defini-
tive material filed pursuant to para-
graph (b) of this section shall be ac-
companied by a statement of the date 
on which copies of such material have 
been released to security holders or, if 
not released, the date on which copies 
thereof are intended to be released. 

(d)(1) Public availability of information. 
All copies of material filed pursuant to 
paragraph (a) of this section shall be 
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clearly marked ‘‘Preliminary Copies,’’ 
and shall be deemed immediately avail-
able for public inspection unless con-
fidential treatment is obtained pursu-
ant to paragraph (d)(2) of this section. 

(2) Confidential treatment. If action is 
to be taken with respect to any matter 
specified in Item 14 of Schedule 14A 
(§ 240.14a–101), all copies of the prelimi-
nary information statement filed pur-
suant to this section shall be for the 
information of the Commission only 
and shall not be deemed available for 
public inspection until definitive mate-
rial has been filed with the Commission 
provided that: 

(i) The information statement does 
not relate to a matter or proposal sub-
ject to § 240.13e–3 or a roll-up trans-
action as defined in Item 901(c) of Reg-
ulation S–K (§ 229.901(c) of this chap-
ter); and 

(ii) The filed material is marked 
‘‘Confidential, For Use of the Commis-
sion Only.’’ In any and all cases, such 
material may be disclosed to any de-
partment or agency of the United 
States Government and to the Con-
gress, and the Commission may make 
such inquiries or investigation in re-
gard to the material as may be nec-
essary for an adequate review thereof 
by the Commission. 

(e) Revised information statements. 
Where any information statement filed 
pursuant to this section is amended or 
revised, two of the copies of such 
amended or revised material filed pur-
suant to this section shall be marked 
to indicate clearly and precisely the 
changes effected therein. If the amend-
ment or revision alters the text of the 
material, the changes in such text 
shall be indicated by means of under-
scoring or in some other appropriate 
manner. 

(f) Merger material. Notwithstanding 
the foregoing provisions of this section, 
any information statement or other 
material included in a registration 
statement filed under the Securities 
Act of 1933 on Form N–14, S–4, or F–4 
(§ 239.23, § 239.25 or § 239.34 of this chap-
ter) shall be deemed filed both for the 
purposes of that Act and for the pur-
poses of this section, but separate cop-
ies of such material need not be fur-
nished pursuant to this section, nor 
shall any fee be required under para-

graph (a) of this section. However, any 
additional material used after the ef-
fective date of the registration state-
ment on Form N–14, S–4, or F–4 shall be 
filed in accordance with this section, 
unless separate copies of such material 
are required to be filed as an amend-
ment of such registration statement. 

(g) Fees. At the time of filing a pre-
liminary information statement re-
garding an acquisition, merger, spinoff, 
consolidation or proposed sale or other 
disposition of substantially all the as-
sets of the company, the registrant 
shall pay the Commission a fee, no part 
of which shall be refunded, established 
in accordance with § 240.0–11. 

(h) Cover page. Each information 
statement filed with the Commission 
shall include a cover page in the form 
set forth in Schedule 14C (§ 240.14c–101). 
The cover page required by this para-
graph need not be distributed to secu-
rity holders. 
[51 FR 42071, Nov. 20, 1986, as amended at 52 
FR 48984, Dec. 29, 1987; 57 FR 48295, Oct. 22, 
1992; 58 FR 14684, Mar. 18, 1993; 58 FR 69226, 
Dec. 30, 1993; 59 FR 67765, Dec. 30, 1994; 61 FR 
49960, Sept. 24, 1996] 

§ 240.14c–6 False or misleading state-
ments. 

(a) No information statement shall 
contain any statement which, at the 
time and in the light of the cir-
cumstances under which it is made, is 
false or misleading with respect to any 
material fact, or which omits to state 
any material fact necessary in order to 
make the statements therein not false 
or misleading or necessary to correct 
any statement in any earlier commu-
nication with respect to the same 
meeting or subject matter which has 
become false or misleading. 

(b) The fact that an information 
statement has been filed with or exam-
ined by the Commission shall not be 
deemed a finding by the Commission 
that such material is accurate or com-
plete or not false or misleading, or that 
the Commission has passed upon the 
merits of or approved any statement 
contained therein or any matter to be 
acted upon by security holders. No rep-
resentation contrary to the foregoing 
shall be made. 
[31 FR 262, Jan. 8, 1966] 
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§ 240.14c–7 Providing copies of mate-
rial for certain beneficial owners. 

(a) If the registrant knows that secu-
rities of any class entitled to vote at a 
meeting, or by written authorizations 
or consents if no meeting is held, are 
held of record by a broker, dealer, vot-
ing trustee, or bank, association, or 
other entity that exercises fiduciary 
powers in nominee name or otherwise, 
the registrant shall: 

(1) By first class mail or other equal-
ly prompt means: 

(i) Inquire of each such record holder: 
(A) Whether other persons are the 

beneficial owners of such securities 
and, if so, the number of copies of the 
information statement necessary to 
supply such material to such beneficial 
owners; 

(B) In the case of an annual (or spe-
cial meeting in lieu of the annual) 
meeting, or written consents in lieu of 
such meeting, at which directors are to 
be elected, the number of copies of the 
annual report to security holders, nec-
essary to supply such report to such 
beneficial owners for whom proxy ma-
terial has not been and is not to be 
made available and to whom such re-
ports are to be distributed by such 
record holder or its nominee and not by 
the registrant; 

(C) If the record holder or respondent 
bank has an obligation under § 240.14b– 
1(b)(3) or § 240.14b–2(b)(4) (ii) and (iii), 
whether an agent has been designated 
to act on its behalf in fulfilling such 
obligation, and, if so, the name and ad-
dress of such agent; and 

(D) Whether it holds the registrant’s 
securities on behalf of any respondent 
bank and, if so, the name and address 
of each such respondent bank; and 

(ii) Indicate to each such record hold-
er: 

(A) Whether the registrant pursuant 
to paragraph (c) of this section, intends 
to distribute the annual report to secu-
rity holders to beneficial owners of its 
securities whose names, addresses and 
securities positions are disclosed pur-
suant to § 240.14b–1(b)(3) and § 240.14b– 
2(b)(4) (ii) and (iii); 

(B) The record date; and 
(C) At the option of the registrant, 

any employee benefit plan established 
by an affiliate of the registrant that 
holds securities of the registrant that 

the registrant elects to treat as exempt 
employee benefit plan securities; 

(2) Upon receipt of a record holder’s 
or respondent bank’s response indi-
cating, pursuant to § 240.14b–2(a)(1), the 
names and addresses of its respondent 
banks, within one business day after 
the date such response is received, 
make an inquiry of and give notifica-
tion to each such respondent bank in 
the same manner required by para-
graph (a)(1) of this section; Provided, 
however, the inquiry required by para-
graphs (a)(1) and (a)(2) of this section 
shall not cover beneficial owners of ex-
empt employee benefit plan securities; 

(3) Make the inquiry required by 
paragraph (a)(1) of this section on the 
earlier of: 

(i) At least 20 business days prior to 
the record date of the meeting of secu-
rity holders or the record date of writ-
ten consents in lieu of a meeting; or 

(ii) At least 20 business days prior to 
the date the information statement is 
required to be sent or given pursuant 
to § 240.14c–2(b); 

Provided, however, That, if a record 
holder or respondent bank has in-
formed the registrant that a designated 
office(s) or department(s) is to receive 
such inquiries, the inquiry shall be 
made to such designated office(s) or de-
partment(s); 

(4) Supply, in a timely manner, each 
record holder and respondent bank of 
whom the inquiries required by para-
graphs (a)(1) and (a)(2) of this section 
are made with copies of the informa-
tion statement and/or the annual re-
port to security holders, in such quan-
tities, assembled in such form and at 
such place(s), as the record holder or 
respondent bank may reasonably re-
quest in order to send such material to 
each beneficial owner of securities who 
is to be furnished with such material 
by the record holder or respondent 
bank; and 

(5) Upon the request of any record 
holder or respondent bank that is sup-
plied with information statements and/ 
or annual reports to security holders 
pursuant to paragraph (a)(3) of this sec-
tion, pay its reasonable expenses for 
completing the mailing of such mate-
rial to beneficial owners. 
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NOTE 1: If the registrant’s list of security 
holders indicates that some of its securities 
are registered in the name of a clearing 
agency registered pursuant to section 17A of 
the Act (e.g., ‘‘Cede & Co.,’’ nominee for the 
Depository Trust Company), the registrant 
shall make appropriate inquiry of the clear-
ing agency and thereafter of the participants 
in such clearing agency who may hold on be-
half of a beneficial owner or respondent 
bank, and shall comply with the above para-
graph with respect to any such participant 
(see § 240.14c–1 (h)). 

NOTE 2: The requirement for sending an an-
nual report to security holders of record hav-
ing the same address will be satisfied by 
sending at least one report to a holder of 
record at that address provided that those 
holders of record to whom a report is not 
sent agree thereto in writing. This procedure 
is not available to registrants, however, 
where banks, associations, other entities 
that exercise fiduciary powers, brokers, deal-
ers and other persons hold securities in 
nominee accounts or ‘‘street names’’ on be-
half of beneficial owners, and such persons 
are not relieved of any obligation to obtain 
or send such annual report to the beneficial 
owners. 

NOTE 3: The attention of registrants is 
called to the fact that each broker, dealer, 
bank, association, and other entity that ex-
ercises fiduciary powers has an obligation 
pursuant to § 240.14b–1 and § 240.14b–2 (except 
as provided therein with respect to exempt 
employee benefit plan securities held in 
nominee name) and, with respect to brokers 
and dealers, applicable self-regulatory orga-
nization requirements to obtain and forward, 
within the time periods prescribed therein, 
(a) information statements to beneficial 
owners on whose behalf it holds securities, 
and (b) annual reports to security holders to 
beneficial owners on whose behalf it holds se-
curities, unless the registrant has notified 
the record holder or respondent bank that it 
has assumed responsibility to mail such ma-
terial to beneficial owners whose names, ad-
dresses, and securities positions are disclosed 
pursuant to § 240.14b–1(b)(3) and § 240.14b– 
2(b)(4) (ii) and (iii). 

NOTE 4: The attention of registrants is 
called to the fact that registrants have an 
obligation, pursuant to paragraph (d) of this 
section, to cause information statements and 
annual reports to security holders to be fur-
nished, in accordance with § 240.14c–2, to ben-
eficial owners of exempt employee benefit 
plan securities. 

(b) Any registrant requesting pursu-
ant to § 240.14b–1(b)(3) and § 240.14b– 
2(b)(4) (ii) and (iii) a list of names, ad-
dresses and securities positions of ben-
eficial owners of its securities who ei-
ther have consented or have not ob-

jected to disclosure of such informa-
tion shall: 

(1) By first class mail or other equal-
ly prompt means, inquire of each 
record holder and each respondent 
bank identified to the registrant pursu-
ant to § 240.14b–2(e)(1) whether such 
record holder or respondent bank holds 
the registrant’s securities on behalf of 
any respondent banks and, if so, the 
name and address of each such respond-
ent bank; 

(2) Request such list be compiled as 
of a date no earlier than five business 
days after the date the registant’s re-
quest is received by the record holder 
or respondent bank; Provided, however, 
That if the record holder or respondent 
bank has informed the registrant that 
a designated office(s) or department(s) 
is to receive such requests, the request 
shall be made to such designated of-
fice(s) or department(s); 

(3) Make such request to the fol-
lowing persons that hold the reg-
istrant’s securities on behalf of bene-
ficial owners: all brokers, dealers, 
banks, associations and other entities 
that exercise fiduciary powers; Pro-
vided, however, such request shall not 
cover beneficial owners of exempt em-
ployee benefit plan securities as de-
fined in § 240.14a–1(d)(1); and, at the op-
tion of the registrant, such request 
may give notice of any employee ben-
efit plan established by an affiliate of 
the registrant that holds securities of 
the registrant that the registrant 
elects to treat as exempt employee 
benefit plan securities; 

(4) Use the information furnished in 
response to such request exclusively 
for purposes of corporate communica-
tions; and 

(5) Upon the request of any record 
holder or respondent bank to whom 
such request is made, pay the reason-
able expenses, both direct and indirect, 
of providing beneficial owner informa-
tion. 

NOTE: A registrant will be deemed to have 
satisfied its obligations under paragraph (b) 
of this section by requesting consenting and 
non-objecting beneficial owner lists from a 
designated agent acting on behalf of the 
record holder or respondent bank and paying 
to that designated agent the reasonable ex-
penses of providing the beneficial owner in-
formation. 
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(c) A registrant, at its option, may 
send by mail or other equally prompt 
means, its annual report to security 
holders to the beneficial owners whose 
identifying information is provided by 
record holders and respondent banks, 
pursuant to § 240.14b–1(b)(3) and 
§ 240.14b–2(b)(4) (ii) and (iii), provided 
that such registrant notifies the record 
holders and respondent banks at the 
time it makes the inquiry required by 
paragraph (a) of this section that the 
registrant will send the annual report 
to security holders to the beneficial 
owners so identified. 

(d) If a registrant furnishes informa-
tion statements to record holders and 
respondent banks who hold securities 
on behalf of beneficial owners, the reg-
istrant shall cause information state-
ments and annual reports to security 
holders to be furnished, in accordance 
with § 240.14c–2, to beneficial owners of 
exempt employee benefit plan securi-
ties. 
[51 FR 44280, Dec. 9, 1986, as amended at 52 
FR 23649, June 24, 1987; 53 FR 16406, May 9, 
1988; 57 FR 1102, Jan. 10, 1992; 61 FR 24657, 
May 15, 1996] 

§ 240.14c–101 Schedule 14C. Informa-
tion required in information state-
ment. 

SCHEDULE 14C INFORMATION 

Information Statement Pursuant to Section 14(c) 
of the Securities Exchange Act of 1934 

(Amendment No. ) 

Check the appropriate box: 
[ ] Preliminary Information Statement 
[ ] Confidential, for Use of the Commission 

Only (as permitted by Rule 14c–5(d)(2)) 
[ ] Definitive Information Statement 

lllllllllllllllllllllll

(Name of Registrant As Specified In Its 
Charter) 
Payment of Filing Fee (Check the appro-

priate box): 
[ ] No fee required 
[ ] Fee computed on table below per Ex-

change Act Rules 14c–5(g) and 0–11 
(1) Title of each class of securities to which 

transaction applies: 
lllllllllllllllllllllll

(2) Aggregate number of securities to 
which transaction applies: 

lllllllllllllllllllllll

(3) Per unit price or other underlying value 
of transaction computed pursuant to Ex-
change Act Rule 0–11 (set forth the 
amount on which the filing fee is cal-

culated and state how it was deter-
mined): 

lllllllllllllllllllllll

(4) Proposed maximum aggregate value of 
transaction: 

lllllllllllllllllllllll

(5) Total fee paid: 
lllllllllllllllllllllll

[ ] Fee paid previously with preliminary 
materials. 

[ ] Check box if any part of the fee is offset 
as provided by Exchange Act Rule 0– 
11(a)(2) and identify the filing for which 
the offsetting fee was paid previously. 
Identify the previous filing by registra-
tion statement number, or the Form or 
Schedule and the date of its filing. 

(1) Amount Previously Paid: 
lllllllllllllllllllllll

(2) Form, Schedule or Registration State-
ment No.: 

lllllllllllllllllllllll

(3) Filing Party: 
lllllllllllllllllllllll

(4) Date Filed: 
lllllllllllllllllllllll

NOTE 

NOTE: Where any item, other than Item 4, 
calls for information with respect to any 
matter to be acted upon at the meeting or, if 
no meeting is being held, by written author-
ization or consent, such item need be an-
swered only with respect to proposals to be 
made by the registrant. Registrants and 
acquirees that meet the definition of ‘‘small 
business issuer’’ under Rule 12b–2 of the Ex-
change Act (§ 240.12b–2) shall refer to the dis-
closure items in Regulation S–B (§ 228.10 et 
seq. of this chapter) and not Regulation S–K 
(§ 229.10 et seq. of this chapter). If there is no 
comparable disclosure item in Regulation S– 
B, small business issuers need not provide 
the information requested. Small business 
issuers shall provide the financial informa-
tion in Item 310 of Regulation S–B in lieu of 
any financial statements required by Item 1 
of § 240.14c–101. 

Item 1. Information required by Items of 
Schedule 14A (17 CFR 240.14a–101). Furnish the 
information called for by all of the items of 
Schedule 14A of Regulation 14A (17 CFR 
240.14a–101) (other than Items 1(c). 2, 4 and 5 
thereof) which would be applicable to any 
matter to be acted upon at the meeting if 
proxies were to be solicited in connection 
with the meeting. Notes A, C, D, and E to 
Schedule 14A are also applicable to Schedule 
14C. 

Item 2. Statement that proxies are not solic-
ited. The following statement shall be set 
forth on the first page of the information 
statement in bold-face type: 
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WE ARE NOT ASKING YOU FOR A PROXY AND 
YOU ARE REQUESTED NOT TO SEND US A 
PROXY 

Item 3. Interest of certain persons in or oppo-
sition to matters to be acted upon. (a) Describe 
briefly any substantial interest, direct or in-
direct, by security holdings or otherwise, of 
each of the following persons in any matter 
to be acted upon, other than elections to of-
fice: 

(1) Each person who has been a director or 
officer of the registrant at any time since 
the beginning of the last fiscal year; 

(2) Each nominee for election as a director 
of the registrant; 

(3) Each associate of any of the foregoing 
persons. 

(b) Give the name of any director of the 
registrant who has informed the registrant 
in writing that he intends to oppose any ac-
tion to be taken by the registrant at the 
meeting and indicate the action which he in-
tends to oppose. 

Item 4. Proposals by security holders. If any 
security holder entitled to vote at the meet-
ing or by written authorization or consent 
has submitted to the registrant a reasonable 
time before the information statement is to 
be transmitted to security holders a pro-
posal, other than elections to office, which is 
accompanied by notice of his intention to 
present the proposal for action at the meet-
ing the registrant shall, if a meeting is held, 
make a statement to that effect, identify the 
proposal and indicate the disposition pro-
posed to be made of the proposal by the reg-
istrant at the meeting. 

Instructions. 1. This item need not be an-
swered as to any proposal submitted with re-
spect to an annual meeting if such proposal 
is submitted less than 60 days in advance of 
a day corresponding to the date of mailing a 
proxy statement or information statement 
in connection with the last annual meeting 
of security holders. 

2. If the registrant intends to rule a pro-
posal out of order, the Commission shall be 
so advised 20 calendar days prior to the date 
the definitive copies of the information 
statement are filed with the Commission, to-
gether with a statement of the reasons why 
the proposal is not deemed to be a proper 
subject for action by security holders. 
[51 FR 42072, Nov. 20, 1986, as amended at 52 
FR 48984, Dec. 29, 1987; 57 FR 36495, Aug. 13, 
1992; 58 FR 14684, Mar. 18, 1993; 59 FR 67765, 
Dec. 30, 1994; 61 FR 49960, Sept. 24, 1996] 

REGULATION 14D 

ATTENTION ELECTRONIC FILERS 

THIS REGULATION SHOULD BE READ IN 
CONJUNCTION WITH REGULATION S–T 
(PART 232 OF THIS CHAPTER), WHICH 
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC 

FORMAT. MANY PROVISIONS RELATING 
TO THE PREPARATION AND SUBMISSION 
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC 
FORMAT. 

§ 240.14d–1 Scope of and definitions 
applicable to Regulations 14D and 
14E. 

(a) Scope. Regulation 14D (§§ 240.14d–1 
through 240.14d–101) shall apply to any 
tender offer which is subject to section 
14(d)(1) of the Act, including, but not 
limited to, any tender offer for securi-
ties of a class described in that section 
which is made by an affiliate of the 
issuer of such class. Regulation 14E 
(§§ 240.14e–1 and 240.14e–2) shall apply to 
any tender offer for securities (other 
than exempted securities) unless other-
wise noted therein. 

(b) The requirements imposed by sec-
tions 14(d)(1) through 14(d)(7) of the 
Act, Regulation 14D and Schedules 
14D–1 and 14D–9 thereunder, and Rule 
14e–1 of Regulation 14E under the Act, 
shall be deemed satisfied with respect 
to any tender offer, including any ex-
change offer, for the securities of an 
issuer incorporated or organized under 
the laws of Canada or any Canadian 
province or territory, if such issuer is a 
foreign private issuer and is not an in-
vestment company registered or re-
quired to be registered under the In-
vestment Company Act of 1940, if less 
than 40 percent of the class of securi-
ties outstanding that is the subject of 
the tender offer is held by U.S. holders, 
and the tender offer is subject to, and 
the bidder complies with, the laws, reg-
ulations and policies of Canada and/or 
any of its provinces or territories gov-
erning the conduct of the offer (unless 
the bidder has received an exemption(s) 
from, and the tender offer does not 
comply with, requirements that other-
wise would be prescribed by Regulation 
14D or 14E), provided that: 

(1) In the case of tender offers subject 
to section 14(d)(1) of the Act, where the 
consideration for a tender offer subject 
to this section consists solely of cash, 
the entire disclosure document or doc-
uments required to be furnished to 
holders of the class of securities to be 
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acquired shall be filed with the Com-
mission on Schedule 14D–1F (§ 240.14d– 
102) and disseminated to shareholders 
of the subject company residing in the 
United States in accordance with such 
Canadian laws, regulations and poli-
cies; or 

(2) Where the consideration for a ten-
der offer subject to this section in-
cludes securities of the bidder to be 
issued pursuant to the offer, any reg-
istration statement and/or prospectus 
relating thereto shall be filed with the 
Commission along with the Schedule 
14D–1F referred to in paragraph (b)(1) 
of this section, and shall be dissemi-
nated, together with the home jurisdic-
tion document(s) accompanying such 
Schedule, to shareholders of the sub-
ject company residing in the United 
States in accordance with such Cana-
dian laws, regulations and policies. 

NOTES: 1. For purposes of any tender offer, 
including any exchange offer, otherwise eli-
gible to proceed in accordance with Rule 14d– 
1(b) under the Act, the issuer of the subject 
securities will be presumed to be a foreign 
private issuer and U.S. holders will be pre-
sumed to hold less than 40 percent of such 
outstanding securities, unless (a) the aggre-
gate trading volume of that class on national 
securities exchanges in the United States 
and on NASDAQ exceeded its aggregate trad-
ing volume on securities exchanges in Can-
ada and on the Canadian Dealing Network, 
Inc. (‘‘CDN’’) over the 12 calendar month pe-
riod prior to commencement of this offer, or 
if commenced in response to a prior offer, 
over the 12 calendar month period prior to 
the commencement of the initial offer (based 
on volume figures published by such ex-
changes and NASDAQ and CDN); (b) the most 
recent annual report or annual information 
form filed or submitted by the issuer with se-
curities regulators of Ontario, Quebec, Brit-
ish Columbia or Alberta (or, if the issuer of 
the subject securities is not a reporting 
issuer in any of such provinces, with any 
other Canadian securities regulator) or with 
the Commission indicates that U.S. holders 
hold 40 percent or more of the outstanding 
subject class of securities; or (c) the offeror 
has actual knowledge that the level of U.S. 
ownership equals or exceeds 40 percent of 
such securities. 

2. Notwithstanding the grant of an exemp-
tion from one or more of the applicable Ca-
nadian regulatory provisions imposing re-
quirements that otherwise would be pre-
scribed by Regulation 14D or 14E, the tender 
offer will be eligible to proceed in accordance 
with the requirements of this section if the 
Commission by order determines that the ap-

plicable Canadian regulatory provisions are 
adequate to protect the interest of investors. 

(c) Notwithstanding paragraph (a) of 
this section, the requirements imposed 
by sections 14(d)(1) through 14(d)(7) of 
the Act [15 U.S.C. 78n(d)(1) through 
78n(d)(7)], Regulation 14D promulgated 
thereunder (§§ 240.14d–1 through 240.14d– 
10), and §§ 240.14e–1 and 240.14e–2 shall 
not apply by virtue of the fact that a 
bidder for the securities of a foreign 
private issuer, as defined in § 240.3b–4, 
the subject company of such a tender 
offer, their representatives, or any 
other person specified in § 240.14d–9(d), 
provides any journalist with access to 
its press conferences held outside of 
the United States, to meetings with its 
representatives conducted outside of 
the United States, or to written press- 
related materials released outside the 
United States, at or in which a present 
or proposed tender offer is discussed, if: 

(1) Access is provided to both U.S. 
and foreign journalists; and 

(2) With respect to any written press- 
related materials released by the bid-
der or its representatives that discuss a 
present or proposed tender offer for eq-
uity securities registered under Sec-
tion 12 of the Act [15 U.S.C. 78l], the 
written press-related materials must 
state that these written press-related 
materials are not an extension of a ten-
der offer in the United States for a 
class of equity securities of the subject 
company. If the bidder intends to ex-
tend the tender offer in the United 
States at some future time, a state-
ment regarding this intention, and 
that the procedural and filing require-
ments of the Williams Act will be sat-
isfied at that time, also must be in-
cluded in these written press-related 
materials. No means to tender securi-
ties, or coupons that could be returned 
to indicate interest in the tender offer, 
may be provided as part of, or attached 
to, these written press-related mate-
rials. 

(d) For the purpose of § 240.14d–1(c), a 
bidder may presume that a target com-
pany qualifies as a foreign private 
issuer if the target company is a for-
eign issuer and files registration state-
ments or reports on the disclosure 
forms specifically designated for for-
eign private issuers, claims the exemp-
tion from registration under the Act 
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pursuant to § 240.12g3–2(b), or is not re-
porting in the United States. 

(e) Definitions. Unless the context 
otherwise requires, all terms used in 
Regulation 14D and Regulation 14E 
have the same meaning as in the Act 
and in Rule 12b–2 (§ 240.12b–2) promul-
gated thereunder. In addition, for pur-
poses of sections 14(d) and 14(e) of the 
Act and Regulations 14D and 14E, the 
following definitions apply: 

(1) The term bidder means any person 
who makes a tender offer or on whose 
behalf a tender offer is made: Provided, 
however, That the term does not in-
clude an issuer which makes a tender 
offer for securities of any class of 
which it is the issuer; 

(2) The term subject company means 
any issuer of securities which are 
sought by a bidder pursuant to a tender 
offer; 

(3) The term security holders means 
holders of record and beneficial owners 
of securities which are the subject of a 
tender offer; 

(4) The term beneficial owner shall 
have the same meaning as that set 
forth in Rule 13d–3: Provided, however, 
That, except with respect to Rule 14d– 
3, Rule 14d–9(d) and Item 6 of Schedule 
14D–1, the term shall not include a per-
son who does not have or share invest-
ment power or who is deemed to be a 
beneficial owner by virtue of Rule 13d– 
3(d)(1) (§ 240.13d–3(d)(1)); 

(5) The term tender offer material 
means: 

(i) The bidder’s formal offer, includ-
ing all the material terms and condi-
tions of the tender offer and all amend-
ments thereto; 

(ii) The related transmittal letter 
(whereby securities of the subject com-
pany which are sought in the tender 
offer may be transmitted to the bidder 
or its depositary) and all amendments 
thereto; and 

(iii) Press releases, advertisements, 
letters and other documents published 
by the bidder or sent or given by the 
bidder to security holders which, di-
rectly or indirectly, solicit, invite or 
request tenders of the securities being 
sought in the tender offer; 

(6) The term business day means any 
day, other than Saturday, Sunday or a 
federal holiday, and shall consist of the 
time period from 12:01 a.m. through 

12:00 midnight Eastern time. In com-
puting any time period under section 
14(d)(5) or section 14(d)(6) of the Act or 
under Regulation 14D or Regulation 
14E, the date of the event which begins 
the running of such time period shall 
be included except that if such event oc-
curs on other than a business day such 
period shall begin to run on and shall 
include the first business day there-
after; and 

(7) The term security position listing 
means, with respect to securities of 
any issuer held by a registered clearing 
agency in the name of the clearing 
agency or its nominee, a list of those 
participants in the clearing agency on 
whose behalf the clearing agency holds 
the issuer’s securities and of the par-
ticipants’ respective positions in such 
securities as of a specified date. 

(f) Signatures. Where the Act or the 
rules, forms, reports or schedules 
thereunder require a document filed 
with or furnished to the Commission to 
be signed, such document shall be 
manually signed, or signed using either 
typed signatures or duplicated or fac-
simile versions of manual signatures. 
Where typed, duplicated or facsimile 
signatures are used, each signatory to 
the filing shall manually sign a signa-
ture page or other document authen-
ticating, acknowledging or otherwise 
adopting his or her signature that ap-
pears in the filing. Such document 
shall be executed before or at the time 
the filing is made and shall be retained 
by the filer for a period of five years. 
Upon request, the filer shall furnish to 
the Commission or its staff a copy of 
any or all documents retained pursuant 
to this section. 
[44 FR 70340, Dec. 6, 1979, as amended at 47 
FR 11470, Mar. 16, 1982; 56 FR 30071, July 1, 
1991; 60 FR 26622, May 17, 1995; 61 FR 30403, 
June 14, 1996; 62 FR 53955, Oct. 17, 1997] 

§ 240.14d–2 Date of commencement of 
a tender offer. 

(a) Commencement. A tender offer 
shall commence for the purposes of sec-
tion 14(d) of the Act and the rules pro-
mulgated thereunder at 12:01 a.m. on 
the date when the first of the following 
events occurs: 

(1) The long form publication of the 
tender offer is first published by the 
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bidder pursuant to Rule 14d–4 (a)(1) 
(§ 240.14d–4(a)(1)); 

(2) The summary advertisement of 
the tender offer is first published by 
the bidder pursuant to Rule 14d–4 (a)(2) 
(§ 240.14d–4(a)(2)); 

(3) The summary advertisement or 
the long form publication of the tender 
offer is first published by the bidder 
pursuant to Rule 14d–4(a)(3) (§ 240.14d– 
4(a)(3)); 

(4) Definitive copies of a tender offer, 
in which the consideration offered by 
the bidder consists of securities reg-
istered pursuant to the Securities Act 
of 1933, are first published or sent or 
given by the bidder to security holders; 
or 

(5) The tender offer is first published 
or sent or given to security holders by 
the bidder by any means not otherwise 
referred to in paragraphs (a)(1) through 
(4) of this section. 

(b) Public announcement. A public an-
nouncement by a bidder through a 
press release, newspaper advertisement 
or public statement which includes the 
information in paragraph (c) of this 
section with respect to a tender offer in 
which the consideration consists solely 
of cash and/or securities exempt from 
registration under section 3 of the Se-
curities Act of 1933 shall be deemed to 
constitute the commencement of a ten-
der offer under paragraph (a)(5) of this 
section Except, That such tender offer 
shall not be deemed to be first pub-
lished or sent or given to security hold-
ers by the bidder under paragraph (a)(5) 
of this section on the date of such pub-
lic announcement if within five busi-
ness days of such public announce-
ment, the bidder either: 

(1) Makes a subsequent public an-
nouncement stating that the bidder 
has determined not to continue with 
such tender offer, in which event para-
graph (a)(5) of this section shall not 
apply to the initial public announce-
ment; or 

(2) Complies with Rule 14d–3(a) 
(§ 240.14d–3(a)) and contemporaneously 
disseminates the disclosure required by 
Rule 14d–6 (§ 240.14d–6) to security hold-
ers pursuant to Rule 14d–4 (§ 240.14d–4) 
or otherwise in which event: 

(i) The date of commencement of 
such tender offer under paragraph (a) 
of this section will be determined by 

the date the information required by 
Rule 14d–6 is first published or sent or 
given to security holders pursuant to 
Rule 14d–4 or otherwise; and 

(ii) Notwithstanding paragraph 
(b)(2)(i) of this section, section 14(d)(7) 
of the Act shall be deemed to apply to 
such tender offer from the date of such 
public announcement. 

(c) Information. The information re-
ferred to in paragraph (b) of this sec-
tion is as follows: 

(1) The identity of the bidder; 
(2) The identity of the subject com-

pany; and 
(3) The amount and class of securities 

being sought and the price or range of 
prices being offered therefor. 

(d) Announcements not resulting in 
commencement. A public announcement 
by a bidder through a press release, 
newspaper advertisement or public 
statement which only discloses the in-
formation in paragraphs (d)(1) through 
(3) of this section concerning a tender 
offer in which the consideration con-
sists solely of cash and/or securities ex-
empt from registration under section 3 
of the Securities Act of 1933 shall not 
be deemed to constitute the com-
mencement of a tender offer under 
paragraph (a)(5) of this section. 

(1) The identity of the bidder; 
(2) The identity of the subject com-

pany; and 
(3) A statement that the bidder in-

tends to make a tender offer in the fu-
ture for a class of equity securities of 
the subject company which statement 
does not specify the amount of securi-
ties of such class to be sought or the 
consideration to be offered therefor. 

(e) Announcement made pursuant to 
Rule 135. A public announcement by a 
bidder through a press release, news-
paper advertisement or public state-
ment which discloses only the informa-
tion in Rule 135(a)(4) (§ 230.135(a)(4)) 
concerning a tender offer in which the 
consideration consists solely or in part 
of securities to be registered under the 
Securities Act of 1933 shall not be 
deemed to constitute the commence-
ment of a tender offer under paragraph 
(a)(5) of this section: Provided, That 
such bidder files a registration state-
ment with respect to such securities 
promptly after such public announce-
ment. 
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(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57, secs. 3(b), 10(b), 13, 14, 
23(a), 48 Stat. 882, 891, 894, 895, 901; sec. 203(a), 
49 Stat. 704; sec. 8, 49 Stat. 1379; secs. 4, 5, 78 
Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 455; secs. 
1, 2, 3–5, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 
97, 119, 155; sec. 308(b), 90 Stat. 57; secs. 202, 
203, 91 Stat. 1494, 1498, 1499; sec. 20, 49 Stat. 
833; sec. 319(a), 53 Stat. 1173; sec. 38(a), 54 
Stat. 841; 15 U.S.C. 77g, 77j, 77s(a), 78c(b), 
78j(b), 78m, 78n, 78w(a), 79t, 77ttt(a), 80a– 
37(a)) 
[44 FR 70340, Dec. 6, 1979] 

§ 240.14d–3 Filing and transmission of 
tender offer statement. 

(a) Filing and transmittal. No bidder 
shall make a tender offer if, after con-
summation thereof, such bidder would 
be the beneficial owner of more than 5 
percent of the class of the subject com-
pany’s securities for which the tender 
offer is made, unless as soon as prac-
ticable on the date of the commence-
ment of the tender offer such bidder: 

(1) Files with the Commission ten 
copies of a Tender Offer Statement on 
Schedule 14D–1 (§ 240.14d–100), including 
all exhibits thereto; 

(2) Hand delivers a copy of such 
Schedule 14D–1, including all exhibits 
thereto: 

(i) To the subject company at its 
principal executive office; and 

(ii) To any other bidder, which has 
filed a Schedule 14D–1 with the Com-
mission relating to a tender offer 
which has not yet terminated for the 
same class of securities of the subject 
company, at such bidder’s principal ex-
ecutive office or at the address of the 
person authorized to receive notices 
and communications (which is dis-
closed on the cover sheet of such other 
bidder’s Schedule 14D–1); 

(3) Gives telephonic notice of the in-
formation required by Rule 14d–6(e)(2) 
(i) and (ii) (§ 240.14d–6(e)(2) (i) and (ii)) 
and mails by means of first class mail 
a copy of such Schedule 14D–1, includ-
ing all exhibits thereto: 

(i) To each national securities ex-
change where such class of the subject 
company’s securities is registered and 
listed for trading (which may be based 
upon information contained in the sub-
ject company’s most recent Annual Re-
port on Form 10–K and Form 10–KSB 
(§ 249.310) filed with the Commission 
unless the bidder has reason to believe 

that such information is not current) 
which telephonic notice shall be made 
when practicable prior to the opening 
of each such exchange; and 

(ii) To the National Association of 
Securities Dealers, Inc. (‘‘NASD’’) if 
such class of the subject company’s se-
curities is authorized for quotation in 
the NASDAQ interdealer quotation 
system. 

(b) Additional materials. The bidder 
shall file with the Commission ten cop-
ies of any additional tender offer mate-
rials as an exhibit to the Schedule 14D– 
1 required by this section, and if a ma-
terial change occurs in the information 
set forth in such Schedule 14D–1, ten 
copies of an amendment to Schedule 
14D–1 (each of which shall include all 
exhibits other than those required by 
Item 11(a) of Schedule 14D–1) disclosing 
such change and shall send a copy of 
such additional tender offer material 
or such amendment to the subject com-
pany and to any exchange and/or the 
NASD, as required by paragraph (a) of 
this section, promptly but not later 
than the date such additional tender 
offer material or such change is first 
published or sent or given to security 
holders. 

(c) Certain announcements. Notwith-
standing the provisions of paragraph 
(b) of this section, if the additional ten-
der offer material or an amendment to 
Schedule 14d–1 discloses only the num-
ber of shares deposited to date, and/or 
announces an extension of the time 
during which shares may be tendered, 
then the bidder may file such tender 
offer material or amendment and send 
a copy of such tender offer material or 
amendment to the subject company, 
any exchange and/or the NASD, as re-
quired by paragraph (a) of this section, 
promptly after the date such tender 
offer material is first published or sent 
or given to security holders. 

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57, secs. 3(b), 10(b), 13, 14, 
23(a), 48 Stat. 882, 891, 894, 895, 901; sec. 203(a), 
49 Stat. 704; sec. 8, 49 Stat. 1379; secs. 4, 5, 78 
Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 455; secs. 
1, 2, 3–5, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 
97, 119, 155; sec. 308(b), 90 Stat. 57; secs. 202, 
203, 91 Stat. 1494, 1498, 1499; sec. 20, 49 Stat. 
833; sec. 319(a), 53 Stat. 1173; sec. 38(a), 54 
Stat. 841; 15 U.S.C. 77g, 77j, 77s(a), 78c(b), 
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78j(b), 78m, 78n, 78w(a), 79t, 77ttt(a), 80a– 
37(a)) 
[44 FR 70341, Dec. 6, 1979] 

§ 240.14d–4 Dissemination of certain 
tender offers. 

(a) Materials deemed published or sent 
or given. A tender offer in which the 
consideration consists solely of cash 
and/or securities exempt from registra-
tion under section 3 of the Securities 
Act of 1933 shall be deemed ‘‘published 
or sent or given to security holders’’ 
within the meaning of section 14(d)(1) 
of the Act if the bidder complies with 
all of the requirements of any one of 
the following sub-paragraphs: Provided, 
however, That any such tender offers 
may be published or sent or given to 
security holders by other methods, but 
with respect to summary publication, 
and the use of stockholder lists and se-
curity position listings pursuant to 
Rule 14d–5, paragraphs (a)(2) and (3) of 
this section are exclusive. 

(1) Long-form publication. The bidder 
makes adequate publication in a news-
paper or newspapers of long-form publi-
cation of the tender offer. 

(2) Summary publication. (i) If the ten-
der offer is not subject to Rule 13e–3 
(§ 240.13e–3), the bidder makes adequate 
publication in a newspaper or news-
papers of a summary advertisement of 
the tender offer; and 

(ii) Mails by first class mail or other-
wise furnishes with reasonable prompt-
ness the bidder’s tender offer materials 
to any security holder who requests 
such tender offer materials pursuant to 
the summary advertisement or other-
wise. 

(3) Use of stockholder lists and security 
position listings. Any bidder using 
stockholder lists and security position 
listings pursuant to Rule 14d–5 shall 
comply with paragraph (a)(1) or (2) of 
this section on or prior to the date of 
the bidder’s request for such lists or 
listing pursuant to Rule 14d–5(a). 

(b) Adequate publication. Depending 
on the facts and circumstances in-
volved, adequate publication of a ten-
der offer pursuant to this section may 
require publication in a newspaper 
with a national circulation or may 
only require publication in a newspaper 
with metropolitan or regional circula-
tion or may require publication in a 
combination thereof: Provided, however, 

That publication in all editions of a 
daily newspaper with a national cir-
culation shall be deemed to constitute 
adequate publication. 

(c) Publication of changes. If a tender 
offer has been published or sent or 
given to security holders by one or 
more of the methods enumerated in 
paragraph (a) of this section, a mate-
rial change in the information pub-
lished or sent or given to security hold-
ers shall be promptly disseminated to 
security holders in a manner reason-
ably designed to inform security hold-
ers of such change; Provided, however, 
That if the bidder has elected pursuant 
to rule 14d–5 (f)(1) of this section to re-
quire the subject company to dissemi-
nate amendments disclosing material 
changes to the tender offer materials 
pursuant to Rule 14d–5, the bidder shall 
disseminate material changes in the 
information published or sent or given 
to security holders at least pursuant to 
Rule 14d–5. 

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57, secs. 3(b), 10(b), 13, 14, 
23(a), 48 Stat. 882, 891, 894, 895, 901; sec. 203(a), 
49 Stat. 704; sec. 8, 49 Stat. 1379; secs. 4, 5, 78 
Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 455; secs. 
1, 2, 3–5, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 
97, 119, 155; sec. 308(b), 90 Stat. 57; secs. 202, 
203, 91 Stat. 1494, 1498, 1499; sec. 20, 49 Stat. 
833; sec. 319(a), 53 Stat. 1173; sec. 38(a), 54 
Stat. 841; 15 U.S.C. 77g, 77j, 77s(a), 78c(b), 
78j(b), 78m, 78n, 78w(a), 79t, 77ttt(a), 80a– 
37(a)) 
[44 FR 70341, Dec. 6, 1979] 

§ 240.14d–5 Dissemination of certain 
tender offers by the use of stock-
holder lists and security position 
listings. 

(a) Obligations of the subject company. 
Upon receipt by a subject company at 
its principal executive offices of a bid-
der’s written request, meeting the re-
quirements of paragraph (e) of this sec-
tion, the subject company shall comply 
with the following sub-paragraphs. 

(1) The subject company shall notify 
promptly transfer agents and any other 
person who will assist the subject com-
pany in complying with the require-
ments of this section of the receipt by 
the subject company of a request by a 
bidder pursuant to this section. 
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(2) The subject company shall 
promptly ascertain whether the most 
recently prepared stockholder list, 
written or otherwise, within the access 
of the subject company was prepared as 
of a date earlier than ten business days 
before the date of the bidder’s request 
and, if so, the subject company shall 
promptly prepare or cause to be pre-
pared a stockholder list as of the most 
recent practicable date which shall not 
be more than ten business days before 
the date of the bidder’s request. 

(3) The subject company shall make 
an election to comply and shall comply 
with all of the provisions of either 
paragraph (b) or paragraph (c) of this 
section. The subject company’s elec-
tion once made shall not be modified or 
revoked during the bidder’s tender 
offer and extensions thereof. 

(4) No later than the second business 
day after the date of the bidder’s re-
quest, the subject company shall orally 
notify the bidder, which notification 
shall be confirmed in writing, of the 
subject company’s election made pur-
suant to paragraph (a)(3) of this sec-
tion. Such notification shall indicate 
(i) the approximate number of security 
holders of the class of securities being 
sought by the bidder and, (ii) if the 
subject company elects to comply with 
paragraph (b) of this section, appro-
priate information concerning the lo-
cation for delivery of the bidder’s ten-
der offer materials and the approxi-
mate direct costs incidental to the 
mailing to security holders of the bid-
der’s tender offer materials computed 
in accordance with paragraph (g)(2) of 
this section. 

(b) Mailing of tender offer materials by 
the subject company. A subject company 
which elects pursuant to paragraph 
(a)(3) of this section to comply with the 
provisions of this paragraph shall per-
form the acts prescribed by the fol-
lowing paragraphs. 

(1) The subject company shall 
promptly contact each participant 
named on the most recent security po-
sition listing of any clearing agency 
within the access of the subject com-
pany and make inquiry of each such 
participant as to the approximate num-
ber of beneficial owners of the subject 
company securities being sought in the 

tender offer held by each such partici-
pant. 

(2) No later than the third business 
day after delivery of the bidder’s ten-
der offer materials pursuant to para-
graph (g)(1) of this section, the subject 
company shall begin to mail or cause 
to be mailed by means of first class 
mail a copy of the bidder’s tender offer 
materials to each person whose name 
appears as a record holder of the class 
of securities for which the offer is made 
on the most recent stockholder list re-
ferred to in paragraph (a)(2) of this sec-
tion. The subject company shall use its 
best efforts to complete the mailing in 
a timely manner but in no event shall 
such mailing be completed in a sub-
stantially greater period of time than 
the subject company would complete a 
mailing to security holders of its own 
materials relating to the tender offer. 

(3) No later than the third business 
day after the delivery of the bidder’s 
tender offer materials pursuant to 
paragraph (g)(1) of this section, the 
subject company shall begin to trans-
mit or cause to be transmitted a suffi-
cient number of sets of the bidder’s 
tender offer materials to the partici-
pants named on the security position 
listings described in paragraph (b)(1) of 
this section. The subject company shall 
use its best efforts to complete the 
transmittal in a timely manner but in 
no event shall such transmittal be 
completed in a substantially greater 
period of time than the subject com-
pany would complete a transmittal to 
such participants pursuant to security 
position listings of clearing agencies of 
its own material relating to the tender 
offer. 

(4) The subject company shall 
promptly give oral notification to the 
bidder, which notification shall be con-
firmed in writing, of the commence-
ment of the mailing pursuant to para-
graph (b)(2) of this section and of the 
transmittal pursuant to paragraph 
(b)(3) of this section. 

(5) During the tender offer and any 
extension thereof the subject company 
shall use reasonable efforts to update 
the stockholder list and shall mail or 
cause to be mailed promptly following 
each update a copy of the bidder’s ten-
der offer materials (to the extent suffi-
cient sets of such materials have been 
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furnished by the bidder) to each person 
who has become a record holder since 
the later of (i) the date of preparation 
of the most recent stockholder list re-
ferred to in paragraph (a)(2) of this sec-
tion or (ii) the last preceding update. 

(6) If the bidder has elected pursuant 
to paragraph (f)(1) of this section to re-
quire the subject company to dissemi-
nate amendments disclosing material 
changes to the tender offer materials 
pursuant to this section, the subject 
company, promptly following delivery 
of each such amendment, shall mail or 
cause to be mailed a copy of each such 
amendment to each record holder 
whose name appears on the shareholder 
list described in paragraphs (a)(2) and 
(b)(5) of this section and shall transmit 
or cause to be transmitted sufficient 
copies of such amendment to each par-
ticipant named on security position 
listings who received sets of the bid-
der’s tender offer materials pursuant to 
paragraph (b)(3) of this section. 

(7) The subject company shall not in-
clude any communication other than 
the bidder’s tender offer materials or 
amendments thereto in the envelopes 
or other containers furnished by the 
bidder. 

(8) Promptly following the termi-
nation of the tender offer, the subject 
company shall reimburse the bidder 
the excess, if any, of the amounts ad-
vanced pursuant to paragraph (f)(3)(iii) 
over the direct costs incidental to com-
pliance by the subject company and its 
agents in performing the acts required 
by this section computed in accordance 
with paragraph (g)(2) of this section. 

(c) Delivery of stockholder lists and se-
curity position listings. A subject com-
pany which elects pursuant to para-
graph (a)(3) of this section to comply 
with the provisions of this paragraph 
shall perform the acts prescribed by 
the following paragraphs. 

(1) No later than the third business 
day after the date of the bidder’s re-
quest, the subject company shall fur-
nish to the bidder at the subject com-
pany’s principal executive office a copy 
of the names and addresses of the 
record holders on the most recent 
stockholder list referred to in para-
graph (a)(2) of this section and a copy 
of the names and addresses of partici-
pants identified on the most recent se-

curity position listing of any clearing 
agency which is within the access of 
the subject company. 

(2) If the bidder has elected pursuant 
to paragraph (f)(1) of this section to re-
quire the subject company to dissemi-
nate amendments disclosing material 
changes to the tender offer materials, 
the subject company shall update the 
stockholder list by furnishing the bid-
der with the name and address of each 
record holder named on the stock-
holder list, and not previously fur-
nished to the bidder, promptly after 
such information becomes available to 
the subject company during the tender 
offer and any extensions thereof. 

(d) Liability of subject company and 
others. Neither the subject company 
nor any affiliate or agent of the subject 
company nor any clearing agency shall 
be: 

(1) Deemed to have made a solicita-
tion or recommendation respecting the 
tender offer within the meaning of sec-
tion 14(d)(4) based solely upon the com-
pliance or noncompliance by the sub-
ject company or any affiliate or agent 
of the subject company with one or 
more requirements of this section; 

(2) Liable under any provision of the 
Federal securities laws to the bidder or 
to any security holder based solely 
upon the inaccuracy of the current 
names or addresses on the stockholder 
list or security position listing, unless 
such inaccuracy results from a lack of 
reasonable care on the part of the sub-
ject company or any affiliate or agent 
of the subject company; 

(3) Deemed to be an ‘‘underwriter’’ 
within the meaning of section (2)(11) of 
the Securities Act of 1933 for any pur-
pose of that Act or any rule or regula-
tion promulgated thereunder based 
solely upon the compliance or non-
compliance by the subject company or 
any affiliate or agent of the subject 
company with one or more of the re-
quirements of this section; 

(4) Liable under any provision of the 
Federal securities laws for the disclo-
sure in the bidder’s tender offer mate-
rials, including any amendment there-
to, based solely upon the compliance or 
noncompliance by the subject company 
or any affiliate or agent of the subject 
company with one or more of the re-
quirements of this section. 
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(e) Content of the bidder’s request. The 
bidder’s written request referred to in 
paragraph (a) of this section shall in-
clude the following: 

(1) The identity of the bidder; 
(2) The title of the class of securities 

which is the subject of the bidder’s ten-
der offer; 

(3) A statement that the bidder is 
making a request to the subject com-
pany pursuant to paragraph (a) of this 
section for the use of the stockholder 
list and security position listings for 
the purpose of disseminating a tender 
offer to security holders; 

(4) A statement that the bidder is 
aware of and will comply with the pro-
visions of paragraph (f) of this section; 

(5) A statement as to whether or not 
it has elected pursuant to paragraph 
(f)(1) of this section to disseminate 
amendments disclosing material 
changes to the tender offer materials 
pursuant to this section; and 

(6) The name, address and telephone 
number of the person whom the subject 
company shall contact pursuant to 
paragraph (a)(4) of this section. 

(f) Obligations of the bidder. Any bid-
der who requests that a subject com-
pany comply with the provisions of 
paragraph (a) of this section shall com-
ply with the following paragraphs. 

(1) The bidder shall make an election 
whether or not to require the subject 
company to disseminate amendments 
disclosing material changes to the ten-
der offer materials pursuant to this 
section, which election shall be in-
cluded in the request referred to in 
paragraph (a) of this section and shall 
not be revocable by the bidder during 
the tender offer and extensions thereof. 

(2) With respect to a tender offer sub-
ject to section 14(d)(1) of the Act in 
which the consideration consists solely 
of cash and/or securities exempt from 
registration under section 3 of the Se-
curities Act of 1933, the bidder shall 
comply with the requirements of Rule 
14d–4(a)(3). 

(3) If the subject company elects to 
comply with paragraph (b) of this sec-
tion, 

(i) The bidder shall promptly deliver 
the tender offer materials after receipt 
of the notification from the subject 
company as provided in paragraph 
(a)(4) of this section; 

(ii) The bidder shall promptly notify 
the subject company of any amend-
ment to the bidder’s tender offer mate-
rials requiring compliance by the sub-
ject company with paragraph (b)(6) of 
this section and shall promptly deliver 
such amendment to the subject com-
pany pursuant to paragraph (g)(1) of 
this section; 

(iii) The bidder shall advance to the 
subject company an amount equal to 
the approximate cost of conducting 
mailings to security holders computed 
in accordance with paragraph (g)(2) of 
this section; 

(iv) The bidder shall promptly reim-
burse the subject company for the di-
rect costs incidental to compliance by 
the subject company and its agents in 
performing the acts required by this 
section computed in accordance with 
paragraph (g)(2) of this section which 
are in excess of the amount advanced 
pursuant to paragraph (f)(2)(iii) of this 
section; and 

(v) The bidder shall mail be means of 
first class mail or otherwise furnish 
with reasonable promptness the tender 
offer materials to any security holder 
who requests such materials. 

(4) If the subject company elects to 
comply with paragraph (c) of this sec-
tion, 

(i) The bidder shall use the stock-
holder list and security position list-
ings furnished to the bidder pursuant 
to paragraph (c) of this section exclu-
sively in the dissemination of tender 
offer materials to security holders in 
connection with the bidder’s tender 
offer and extensions thereof; 

(ii) The bidder shall return the stock-
holder lists and security position list-
ings furnished to the bidder pursuant 
to paragraph (c) of this section prompt-
ly after the termination of the bidder’s 
tender offer; 

(iii) The bidder shall accept, handle 
and return the stockholder lists and se-
curity position listings furnished to 
the bidder pursuant to paragraph (c) of 
this section to the subject company on 
a confidential basis; 

(iv) The bidder shall not retain any 
stockholder list or security position 
listing furnished by the subject com-
pany pursuant to paragraph (c) of this 
section, or any copy thereof, nor retain 
any information derived from any such 
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list or listing or copy thereof after the 
termination of the bidder’s tender 
offer; 

(v) The bidder shall mail by means of 
first class mail, at its own expense, a 
copy of its tender offer materials to 
each person whose identity appears on 
the stockholder list as furnished and 
updated by the subject company pursu-
ant to paragraphs (c)(1) and (2) of this 
section; 

(vi) The bidder shall contact the par-
ticipants named on the security posi-
tion listing of any clearing agency, 
make inquiry of each participant as to 
the approximate number of sets of ten-
der offer materials required by each 
such participant, and furnish, at its 
own expense, sufficient sets of tender 
offer materials and any amendment 
thereto to each such participant for 
subsequent transmission to the bene-
ficial owners of the securities being 
sought by the bidder; 

(vii) The bidder shall mail by means 
of first class mail or otherwise furnish 
with reasonable promptness the tender 
offer materials to any security holder 
who requests such materials; and 

(viii) The bidder shall promptly reim-
burse the subject company for direct 
costs incidental to compliance by the 
subject company and its agents in per-
forming the acts required by this sec-
tion computed in accordance with 
paragraph (g)(2) of this section. 

(g) Delivery of materials, computation 
of direct costs. (1) Whenever the bidder 
is required to deliver tender offer ma-
terials or amendments to tender offer 
materials, the bidder shall deliver to 
the subject company at the location 
specified by the subject company in its 
notice given pursuant to paragraph 
(a)(4) of this section a number of sets of 
the materials or of the amendment, as 
the case may be, at least equal to the 
approximate number of security hold-
ers specified by the subject company in 
such notice, together with appropriate 
envelopes or other containers therefor: 
Provided, however, That such delivery 
shall be deemed not to have been made 
unless the bidder has complied with 
paragraph (f)(3)(iii) of this section at 
the time the materials or amendments, 
as the case may be, are delivered. 

(2) The approximate direct cost of 
mailing the bidder’s tender offer mate-

rials shall be computed by adding (i) 
the direct cost incidental to the mail-
ing of the subject company’s last an-
nual report to shareholders (excluding 
employee time), less the costs of prepa-
ration and printing of the report, and 
postage, plus (ii) the amount of first 
class postage required to mail the bid-
der’s tender offer materials. The ap-
proximate direct costs incidental to 
the mailing of the amendments to the 
bidder’s tender offer materials shall be 
computed by adding (iii) the estimated 
direct costs of preparing mailing la-
bels, of updating shareholder lists and 
of third party handling charges plus 
(iv) the amount of first class postage 
required to mail the bidder’s amend-
ment. Direct costs incidental to the 
mailing of the bidder’s tender offer ma-
terials and amendments thereto when 
finally computed may include all rea-
sonable charges paid by the subject 
company to third parties for supplies 
or services, including costs attendant 
to preparing shareholder lists, mailing 
labels, handling the bidder’s materials, 
contacting participants named on secu-
rity position listings and for postage, 
but shall exclude indirect costs, such 
as employee time which is devoted to 
either contesting or supporting the 
tender offer on behalf of the subject 
company. The final billing for direct 
costs shall be accompanied by an ap-
propriate accounting in reasonable de-
tail. 

NOTE TO § 240.14d–5. Reasonably prompt 
methods of distribution to security holders 
may be used instead of mailing. If alter-
native methods are chosen, the approximate 
direct costs of distribution shall be com-
puted by adding the estimated direct costs of 
preparing the document for distribution 
through the chosen medium (including up-
dating of shareholder lists) plus the esti-
mated reasonable cost of distribution 
through that medium. Direct costs inci-
dental to the distribution of tender offer ma-
terials and amendments thereto may include 
all reasonable charges paid by the subject 
company to third parties for supplies or serv-
ices, including costs attendant to preparing 
shareholder lists, handling the bidder’s ma-
terials, and contacting participants named 
on security position listings, but shall not 
include indirect costs, such as employee 
time which is devoted to either contesting or 
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supporting the tender offer on behalf of the 
subject company. 
[44 FR 70342, Dec. 6, 1979, as amended at 61 
FR 24657, May 15, 1996] 

§ 240.14d–6 Disclosure requirements 
with respect to tender offers. 

(a) Information required on date of com-
mencement—(1) Long-form publication. If 
a tender offer is published or sent or 
given to security holders on the date of 
commencement by means of long-form 
publication pursuant to Rule 14d–4(a)(1) 
(§ 240.14d–4(a)(1)), such long-form publi-
cation shall include the information 
required by paragraph (e)(1) of this sec-
tion. 

(2) Summary publication. If a tender 
offer is published or sent or given to se-
curity holders on the date of com-
mencement by means of summary pub-
lication pursuant to Rule 14d–4(a)(2) 
(§ 240.14d–4(a)(2)), 

(i) The summary advertisement shall 
contain and shall be limited to, the in-
formation required by paragraph (e)(2) 
of this section; and 

(ii) The tender offer materials fur-
nished by the bidder upon the request 
of any security holder shall include the 
information required by paragraph 
(e)(1) of this section. 

(3) Use of stockholder lists and security 
position listings. If a tender offer is pub-
lished or sent or given to security hold-
ers on the date of commencement by 
the use of stockholders lists and secu-
rity position listings pursuant to Rule 
14d–4(a)(3) (§ 240.14d–4(a)(3)), 

(i) Either (A) the summary advertise-
ment shall contain, and shall be lim-
ited to the information required by 
paragraph (e)(2) of this section, or (B) if 
long form publication of the tender 
offer is made, such long form publica-
tion shall include the information re-
quired by paragraph (e)(1) of this sec-
tion; and 

(ii) The tender offer materials trans-
mitted to security holders pursuant to 
such lists and security position listings 
and furnished by the bidder upon the 
request of any security holder shall in-
clude the information required by para-
graph (e)(1) of this section. 

(4) Other tender offers. If a tender offer 
is published or sent or given to secu-
rity holders other than pursuant to 
Rule 14d–4(a) (§ 240.14d–4(a)), the tender 
offer materials which are published or 

sent or given to security holders on the 
date of commencement of such offer 
shall include the information required 
by paragraph (e)(1) of this section. 

(b) Information required in summary 
advertisement made after commencement. 
A summary advertisement published 
subsequent to the date of commence-
ment of the tender offer shall include 
at least the information specified in 
paragraphs (e)(1)(i) through (iv) and 
(e)(2)(iv) of this section. 

(c) Information required in other tender 
offer materials published after commence-
ment. Except for summary advertise-
ments described in paragraph (b) of 
this section and tender offer materials 
described in paragraphs (a)(2)(ii) and 
(3)(ii) of this section, additional tender 
offer materials published, sent or given 
to security holders subsequent to the 
date of commencement shall include 
the information required by paragraphs 
(e)(1) and may omit any of the informa-
tion required by paragraphs (e)(1)(v) 
through (viii) of this section which has 
been previously furnished by the bidder 
in connection with the tender offer. 

(d) Material changes. A material 
change in the information published or 
sent or given to security holders shall 
be promptly disclosed to security hold-
ers in additional tender offer mate-
rials. 

(e) Information to be included—(1) 
Long-form publication and tender offer 
materials. The information required to 
be disclosed by paragraphs (a)(1), (2)(ii), 
(3)(i)(B) and (4) of this section shall in-
clude the following: 

(i) The identity of the bidder; 
(ii) The identity of the subject com-

pany; 
(iii) The amount and class of securi-

ties being sought and the type and 
amount of consideration being offered 
therefor; 

(iv) The scheduled expiration date of 
the tender offer, whether the tender 
offer may be extended and, if so, the 
procedures for extension of the tender 
offer; 

(v) The exact dates prior to which, 
and after which, security holders who 
deposit their securities will have the 
right to withdraw their securities pur-
suant to section 14(d)(5) of the Act and 
Rule 14d–7 (§ 240.14d–7) and the manner 
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1 Average number of share of common 
stock outstanding during each period was 
. . . (as adjusted to given effect to stock divi-
dends or stock splits). 

in which shares will be accepted for 
payment and in which withdrawal may 
be effected; 

(vi) If the tender offer is for less than 
all the outstanding securities of a class 
of equity securities and the bidder is 
not obligated to purchase all of the se-
curities tendered, the period or periods, 
and in the case of the period from the 
commencement of the offer, the date of 
the expiration of such period during 
which the securities will be taken up 
pro rata pursuant to section 14(d)(6) of 
the Act or Rule 14d–8 (§ 240.14d–8), and 
the present intention or plan of the 
bidder with respect to the tender offer 
in the event of an oversubscription by 
security holders; 

(vii) The disclosure required by Items 
1(c); 2 (with respect to persons other 
than the bidder, excluding sub-items 
(b) and (d)); 3; 4; 5; 6; 7; 8; and 10 of 
Schedule 14D–1 (§ 240.14d–100) or a fair 
and adequate summary thereof; Pro-
vided, however, That negative responses 
to any such item or sub-item or Sched-
ule 14D–1 (§ 240.14d–100) need not be in-
cluded; and 

(viii) The disclosure required by Item 
9 of Schedule 14D–1 or a fair and ade-
quate summary thereof. (Under normal 
circumstances, the following summary 
financial information for the period 
covered by the financial information 
furnished in response to Item 9 will be 
a sufficient summary. If the informa-
tion required by Item 9 is summarized, 
appropriate instructions shall be in-
cluded stating how complete financial 
information can be obtained). 

Income Statement: 
Net sales and operating revenues and other 

revenues 
Income before extraordinary Items 
Net income 

Balance sheet (at end of period): 
Work capital 
Total assets 
Total assets less deferred research and de-

velopment charges and excess cost of assets 
acquired over book value 

Total indebtedness 
Shareholders’ equity 

Per Share 1 
Income per common share before extraor-

dinary items 

Extraordinary items 
Net income per common share (and common 
share equivalents, if applicable) 
Net income per share on a fully diluted basis 

(ix) If the financial statements are 
prepared according to a comprehensive 
body of accounting principles other 
than those generally accepted in the 
United States, the summary financial 
information shall be accompanied by a 
reconciliation to generally accepted 
accounting principles of the United 
States. 

(2) Summary publication. The informa-
tion required to be disclosed by para-
graphs (a)(2)(i) and (3)(i)(A) of this sec-
tion in a summary advertisement is as 
follows: 

(i) The information required by para-
graphs (e)(1) (i) through (vi) of this sec-
tion; 

(ii) If the tender offer is for less than 
all the outstanding securities of a class 
of equity securities, a statement as to 
whether the purpose or one of the pur-
poses of the tender offer is to acquire 
or influence control of the business of 
the subject company; 

(iii) A statement that the informa-
tion required by paragraph (e)(1)(vii) of 
this section is incorporated by ref-
erence into the summary advertise-
ment; 

(iv) Appropriate instructions as to 
how security holders may obtain 
promptly, at the bidder’s expense, the 
bidder’s tender offer materials; and 

(v) In a tender offer published or sent 
or given to security holders by the use 
of stockholder lists and security posi-
tion listings pursuant to Rule 14d– 
4(a)(3) (§ 240.14d–4(a)(3)), a statement 
that a request is being made for such 
lists and listings and that tender offer 
materials will be mailed to record 
holders and will be furnished to bro-
kers, banks and similar persons whose 
name appears or whose nominee ap-
pears on the list of stockholders or, if 
applicable, who are listed as partici-
pants in a clearing agency’s security 
position listing for subsequent trans-
mittal to beneficial owners of such se-
curities. 

(3) No transmittal letter. Neither the 
initial summary advertisement nor any 
subsequent summary advertisement 
shall include a transmittal letter 
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(whereby securities of the subject com-
pany which are sought in the tender 
offer may be transmitted to the bidder 
or its depository) or any amendment 
thereto. 

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57; secs. 3(b), 10(b), 13, 14, 
23(a), 48 Stat. 882, 891, 894, 895, 901; sec. 203(a), 
49 Stat. 704; sec. 8, 49 Stat. 1379; secs. 4, 5, 78 
Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 455; secs. 
1, 2, 3–5, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 
97, 119, 155; sec. 308(b), 90 Stat. 57; secs. 202, 
203, 91 Stat. 1494, 1498, 1499; sec. 20, 49 Stat. 
833; sec. 319(a), 53 Stat. 1173; sec. 38(a), 54 
Stat. 841; 15 U.S.C. 77g, 77j, 77s(a), 78c(b), 
78j(b), 78m, 78n, 78w(a), 79t, 77ttt(a), 80a– 
37(a)) 
[44 FR 70344, Dec. 6, 1979, as amended at 47 
FR 11470, Mar. 16, 1982; 47 FR 54781, Dec. 6, 
1982] 

§ 240.14d–7 Additional withdrawal 
rights. 

(a) Rights. In addition to the provi-
sions of section 14(d)(5) of the Act, any 
person who has deposited securities 
pursuant to a tender offer has the right 
to withdraw any such securities during 
the period such offer request or invita-
tion remains open. 

(b) Notice of withdrawal. Notice of 
withdrawal pursuant to this section 
shall be deemed to be timely upon the 
receipt by the bidder’s depositary of a 
written notice of withdrawal specifying 
the name(s) of the tendering stock-
holder(s), the number or amount of the 
securities to be withdrawn and the 
name(s) in which the certificate(s) is 
(are) registered, if different from that 
of the tendering security holder(s). A 
bidder may impose other reasonable re-
quirements, including certificate num-
bers and a signed request for with-
drawal accompained by a signature 
guarantee, as conditions precedent to 
the physical release of withdrawn secu-
rities. 

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57; secs. 3(b), 10(b), 13, 14, 
23(a), 48 Stat. 882, 891, 894, 895, 901; sec. 203(a), 
49 Stat. 704; sec. 8, 49 Stat. 1379; secs. 4, 5, 78 
Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 455; secs. 
1, 2, 3–5, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 
97, 119, 155; sec. 308(b), 90 Stat. 57; secs. 202, 
203, 91 Stat. 1494, 1498, 1499; sec. 20, 49 Stat. 
833; sec. 319(a), 53 Stat. 1173; sec. 38(a), 54 
Stat. 841; 15 U.S.C. 77g, 77j, 77s(a), 78c(b), 

78j(b), 78m, 78n, 78w(a), 79t, 77ttt(a), 80a– 
37(a)) 
[44 FR 70345, Dec. 6, 1979, as amended at 51 
FR 25882, July 17, 1986; 51 FR 32630, Sept. 15, 
1986] 

§ 240.14d–8 Exemption from statutory 
pro rata requirements. 

Notwithstanding the pro rata provi-
sions of section 14(d)(6) of the Act, if 
any person makes a tender offer or re-
quest or invitation for tenders, for less 
than all of the outstanding equity se-
curities of a class, and if a greater 
number of securities are deposited pur-
suant thereto than such person is 
bound or willing to take up and pay 
for, the securities taken up and paid 
for shall be taken up and paid for as 
nearly as may be pro rata, disregarding 
fractions, according to the number of 
securities deposited by each depositor 
during the period such offer, request or 
invitation remains open. 

(Sec. 23, 48 Stat. 901; sec. 203(a), 49 Stat. 704; 
sec. 8, 49 Stat. 1379; sec. 10, 78 Stat. 580; sec. 
3, 82 Stat. 455; secs. 3–5, 84 Stat. 1497; sec. 18, 
89 Stat. 155; 15 U.S.C. 78n(e), 78w(a)) 
[47 FR 57680, Dec. 28, 1982] 

§ 240.14d–9 Solicitation/recommenda-
tion statements with respect to cer-
tain tender offers. 

(a) Filing and transmittal of rec-
ommendation statement. No solicitation 
or recommendation to security holders 
shall be made by any person described 
in paragraph (d) of this section with re-
spect to a tender offer for such securi-
ties unless as soon as practicable on 
the date such solicitation or rec-
ommendation is first published or sent 
or given to security holders such per-
son complies with the following sub-
paragraphs. 

(1) Such person shall file with the 
Commission eight copies of a Tender 
Offer Solicitation/Recommendation 
Statement on Schedule 14D–9 (§ 240.14d– 
101), including all exhibits thereto; and 

(2) If such person is either the subject 
company or an affiliate of the subject 
company, 

(i) Such person shall hand deliver a 
copy of the Schedule 14D–9 to the bid-
der at its principal office or at the ad-
dress of the person authorized to re-
ceive notices and communications 
(which is set forth on the cover sheet of 
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the bidder’s Schedule 14D–1 (§ 240.14d– 
100) filed with the Commission; and 

(ii) Such person shall give telephonic 
notice (which notice to the extent pos-
sible shall be given prior to the opening 
of the market) of the information re-
quired by Items 2 and 4(a) of Schedule 
14D–9 and shall mail a copy of the 
Schedule to each national securities 
exchange where the class of securities 
is registered and listed for trading and, 
if the class is authorized for quotation 
in the NASDAQ interdealer quotation 
system, to the National Association of 
Securities Dealers, Inc. (‘‘NASD’’). 

(3) If such person is neither the sub-
ject company nor an affiliate of the 
subject company, 

(i) Such person shall mail a copy of 
the schedule to the bidder at its prin-
cipal office or at the address of the per-
son authorized to receive notices and 
communications (which is set forth on 
the cover sheet of the bidder’s Schedule 
14D–1 (§ 240.14d–100) filed with the Com-
mission); and 

(ii) Such person shall mail a copy of 
the Schedule to the subject company at 
its principal office. 

(b) Amendments. If any material 
change occurs in the informaion set 
forth in the Schedule 14D–9 (§ 240.14d– 
101) required by this section, the person 
who filed such Schedule 14D–9 shall: 

(1) File with the Commission eight 
copies of an amendment on Schedule 
14D–9 (§ 240.14d–101) disclosing such 
change promptly, but not later than 
the date such material is first pub-
lished, sent or given to security hold-
ers; and 

(2) Promptly deliver copies and give 
notice of the amendment in the same 
manner as that specified in paragraph 
(a)(2) or (3) of this section, whichever is 
applicable; and 

(3) Promptly disclose and dissemi-
nate such change in a manner reason-
ably designed to inform security hold-
ers of such change. 

(c) Information required in solicitation 
or recommendation. Any solicitation or 
recommendation to holders of a class 
of securities referred to in section 
14(d)(1) of the Act with respect to a 
tender offer for such securities shall in-
clude the name of the person making 
such solicitation or recommendation 
and the information required by Items 

1, 2, 3(b), 4, 6, 7 and 8 of Schedule 14D– 
9 (§ 240.14d–101) or a fair and adequate 
summary thereof: Provided, however, 
That such solicitation or recommenda-
tion may omit any of such information 
previously furnished to security hold-
ers of such class of securities by such 
person with respect to such tender 
offer. 

(d) Applicability. (1) Except as is pro-
vided in paragraphs (d)(2) and (e) of 
this section, this section shall only 
apply to the following persons: 

(i) The subject company, any direc-
tor, officer, employee, affiliate or sub-
sidiary of the subject company; 

(ii) Any record holder or beneficial 
owner of any security issued by the 
subject company, by the bidder, or by 
any affiliate of either the subject com-
pany or the bidder; and 

(iii) Any person who makes a solici-
tation or recommendation to security 
holders on behalf of any of the fore-
going or on behalf of the bidder other 
than by means of a solicitation or rec-
ommendation to security holders 
which has been filed with the Commis-
sion pursuant to this section or Rule 
14d–3 (§ 240.14d–3). 

(2) Notwithstanding paragraph (d)(1) 
of this section, shall not apply to the 
following persons: 

(i) A bidder who has filed a Schedule 
14D–1 (§ 240.14d–101) pursuant to Rule 
14d–3 (§ 240.14d–3); 

(ii) Attorneys, banks, brokers, fidu-
ciaries or investment advisers who are 
not participating in a tender offer in 
more than a ministerial capacity and 
who furnish information and/or advice 
regarding such tender offer to their 
customers or clients on the unsolicited 
request of such customers or clients or 
solely pursuant to a contract or a rela-
tionship providing for advice to the 
customer or client to whom the infor-
mation and/or advice is given. 

(e) Stop-look-and-listen communication. 
This section shall not apply to the sub-
ject company with respect to a commu-
nication by the subject company to its 
security holders which only: 

(1) Identifies the tender offer by the 
bidder; 

(2) States that such tender offer is 
under consideration by the subject 
company’s board of directors and/or 
management; 
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(3) States that on or before a speci-
fied date (which shall be no later than 
10 business days from the date of com-
mencement of such tender offer) the 
subject company will advise such secu-
rity holders of (i) whether the subject 
company recommends acceptance or 
rejection of such tender offer; expresses 
no opinion and remains neutral toward 
such tender offer; or is unable to take 
a position with respect to such tender 
offer and (ii) the reason(s) for the posi-
tion taken by the subject company 
with respect to the tender offer (includ-
ing the inability to take a position); 
and 

(4) Requests such security holders to 
defer making a determination whether 
to accept or reject such tender offer 
until they have been advised of the 
subject company’s position with re-
spect thereto pursuant to paragraph 
(e)(3) of this section. 

(f) Statement of management’s position. 
A statement by the subject company’s 
of its position with respect to a tender 
offer which is required to be published 
or sent or given to security holders 
pursuant to Rule 14e–2 shall be deemed 
to constitute a solicitation or rec-
ommendation within the meaning of 
this section and section 14(d)(4) of the 
Act. 

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57; secs. 3(b), 10(b), 13, 14, 
23(a), 48 Stat. 882, 891, 894, 895, 901; sec. 203(a), 
49 Stat. 704; sec. 8, 49 Stat. 1379; secs. 4, 5, 78 
Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 455; secs. 
1, 2, 3–5, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 
97, 119, 155; sec. 308(b), 90 Stat. 57; secs. 202, 
203, 91 Stat. 1494, 1498, 1499; sec. 20, 49 Stat. 
833; sec. 319(a), 53 Stat. 1173; sec. 38(a), 54 
Stat. 841; 15 U.S.C. 77g, 77j, 77s(a), 78c(b), 
78j(b), 78m, 78n, 78w(a), 79t, 77ttt(a), 80a– 
37(a)) 
[44 FR 70345, Dec. 6, 1979] 

§ 240.14d–10 Equal treatment of secu-
rity holders. 

(a) No bidder shall make a tender 
offer unless: 

(1) The tender offer is open to all se-
curity holders of the class of securities 
subject to the tender offer; and 

(2) The consideration paid to any se-
curity holder pursuant to the tender 
offer is the highest consideration paid 
to any other security holder during 
such tender offer. 

(b) Paragraph (a)(1) of this section 
shall not: 

(1) Affect dissemination under Rule 
14d–4 (§ 240.14d–4); or 

(2) Prohibit a bidder from making a 
tender offer excluding all security 
holders in a state where the bidder is 
prohibited from making the tender 
offer by administrative or judicial ac-
tion pursuant to a state statute after a 
good faith effort by the bidder to com-
ply with such statute. 

(c) Paragraph (a)(2) of this section 
shall not prohibit the offer of more 
than one type of consideration in a ten-
der offer, Provided, That: 

(1) Security holders are afforded 
equal right to elect among each of the 
types of consideration offered; and 

(2) The highest consideration of each 
type paid to any security holder is paid 
to any other security holder receiving 
that type of consideration. 

(d) If the offer and sale of securities 
constituting consideration offered in a 
tender offer is prohibited by the appro-
priate authority of a state after a good 
faith effort by the bidder to register or 
qualify the offer and sale of such secu-
rities in such state: 

(1) The bidder may offer security 
holders in such state an alternative 
form of consideration; and 

(2) Paragraph (c) of this section shall 
not operate to require the bidder to 
offer or pay the alternative form of 
consideration to security holders in 
any other state. 

(e) This section shall not apply to 
any tender offer with respect to which 
the Commission, upon written request 
or upon its own motion, either uncon-
ditionally or on specified terms and 
conditions, determines that compli-
ance with this section is not necessary 
or appropriate in the public interest or 
for the protection of investors. 
[51 FR 25882, July 17, 1986] 

§ 240.14d–100 Schedule 14D–1. Tender 
offer statement pursuant to section 
14(d)(1) of the Securities Exchange 
Act of 1934. 

Securities and Exchange Commission, Wash-
ington, DC 20549 

Schedule 14D–1 

Tender Offer Statement Pursuant to Section 
14(d)(1) of the Securities Exchange Act of 
1934 
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(Amendment No. ——)* 
lllllllllllllllllllllll

(Name of Subject Company [Issuer] 
lllllllllllllllllllllll

(Bidder) 
lllllllllllllllllllllll

(Title of Class of Securities) 
lllllllllllllllllllllll

(CUSIP Number of Class of Securities) 

(Name, Address, and Telephone Num-
bers of Person Authorized to Re-
ceive Notices and Communications 
on Behalf of Bidder) 

CALCULATION OF FILING FEE 

Transaction valuation* Amount of filing fee 

Set forth the amount on which the filing fee is calculated 
and state how it was determined. 

[ ] Check box if any part of the fee is 
offset as provided by Rule 0–11(a)(2) 
and identify the filing with which 
the offsetting fee was previously 
paid. Identify the previous filing by 
registration statement number, or 

the Form or Schedule and the date 
of its filing. 

Amount Previously Paid: llllllllll

Form or Registration No.: lllllllll

Filing Party: llllllllllllllll

Date Filed: lllllllllllllllll

NOTE: The remainder of this cover page is 
only to be completed if this Schedule 14D–1 
(or amendment thereto) is being filed, inter 
alia, to satisfy the reporting requirements of 
section 13(d) of the Securities Exchange Act 
of 1934. See General Instructions D, E and F 
to Schedule 14D–1. 

*The remainder of this cover page shall be 
filled out for a reporting person’s initial fil-
ing on this form with respect to the subject 
class of securities, and for any subsequent 
amendment containing information which 
would alter the disclosure provided in a prior 
cover page. 

The information required in the remainder 
of this cover page shall not be deemed to be 
‘‘filed’’ for the purpose of Section 18 of the 
Securities Exchange Act of 1934 (‘‘Act’’) or 
otherwise subject to the liabilities of that 
section of the Act but shall be subject to all 
other provisions of the Act (however, see the 
Notes). 

CUSIP No. ————— 

(1) Names of reporting persons..
I.R.S. Identification Nos. of above persons (entities only)..

(2) Check the appropriate box if a member of a group (a) 

(see instructions) (b) 

(3) SEC use only.

(4) Source of funds (see instructions).

(5) Check if disclosure of legal proceedings is required pursu-
ant to Items 2(e) or 2(f).

(6) Citizenship or place of organization.

(7) Aggregate amount beneficially owned by each reporting 
person.

(8) Check if the aggregate amount in Row (7) excludes certain 
shares (see instructions).

(9) Percent of class represented by amount in Row (7).

(10) Type of reporting person (see instructions).

Page—of—Pages 

Instructions for Cover Page 

(1) Names and I.R.S. Identification Numbers 
of Reporting Persons— Furnish the full legal 
name of each person for whom the report is 
filed—i.e., each person required to sign the 
schedule itself—including each member of a 
group. Do not include the name of a person 
required to be identified in the report but 

who is not a reporting person. Reporting per-
sons that are entities are also requested to 
furnish their I.R.S. identification numbers, 
although disclosure of such numbers is vol-
untary, not mandatory (see ‘‘SPECIAL IN-
STRUCTIONS FOR COMPLYING WITH 
SCHEDULE 14D–1’’ below). 
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(2) If any of the shares beneficially owned 
by a reporting person are held as a member 
of a group and such membership is expressly 
affirmed, please check row 2(a). If the mem-
bership in a group is disclaimed or the re-
porting person describes a relationship with 
other persons but does not affirm the exist-
ence of a group, please check row 2(b) [unless 
a joint filing pursuant to Rule 13d–1(f)(1) in 
which case it may not be necessary to check 
row 2(b)]. 

(3) The third row is for SEC internal use, 
please leave blank. 

(4) Source of Funds— Classify the source of 
funds or other consideration to be used in 
making purchases as required to be disclosed 
pursuant to Item 4 of the schedule and insert 
the appropriate symbol (or symbols if more 
than one is necessary) In row (4): 

Category of Source Symbol 

Subject Company (company whose securities are 
being acquired).

SC 

Bank ........................................................................ BK 
Affiliate (of reporting person) .................................. AF 
Working Capital (of reporting person) ..................... WC 
Personal Funds (of reporting person) ..................... PF 
Other ....................................................................... OO 

(5) If disclosure of legal proceedings or ac-
tions is required pursuant to either Items 
2(e) or 2(f) of Schedule 14d–1, row 5 should be 
checked. 

(6) Citizenship or Place of Organization— 
Furnish citizenship if the named reporting 
person is a natural person. Otherwise, fur-
nish the place of organization. (See Item 2 of 
Schedule 14D–1.) 

(7), (9) Aggregate Amount Beneficially Owned 
by Each Reporting Person, etc.— Rows (7) and 
(9) are to be completed in accordance with 
the Instructions to Item 6 of Schedule 14D–1. 
All percentages are to be rounded off to near-
est tenth (one place after decimal point). 

(8) Check if the aggregate amount reported 
as beneficially owned in row (7) does not in-
clude shares as to which beneficial ownership 
is disclaimed. 

(10) Type of Reporting Person— Please clas-
sify each ‘‘reporting person’’ according to 
the following breakdown and place the ap-
propriate symbol (or symbols, i.e., if more 
than one is applicable, insert all applicable 
symbols) on the form: 

Category Symbol 

Broker Dealer .......................................................... BD 
Bank ........................................................................ BK 
Insurance Company ................................................ IC 
Investment Company .............................................. IV 
Investment Adviser .................................................. IA 
Employee Benefit Plan, Pension Fund, or Endow-

ment Fund.
EP 

Parent Holding Company ........................................ HC 
Group Member ........................................................ GM 
Corporation .............................................................. CO 
Partnership .............................................................. PN 

Category Symbol 

Individual ................................................................. IN 
Other ....................................................................... OO 

NOTES: Attach as many copies of the sec-
ond part of the cover page as are needed, one 
reporting person per page. 

Filing persons may, in order to avoid un-
necessary duplication, answer items on the 
schedules (Schedule 13D, 13G or 14D–1) by ap-
propriate cross references to an item or 
items on the cover page(s). This approach 
may be used only where the cover page item 
or items provide all the disclosure required 
by the schedule item. Moreover, such a use 
of a cover page item will result in the item 
becoming a part of the schedule and accord-
ingly being considered as ‘‘filed’’ for pur-
poses of Section 18 of the Securities Ex-
change Act or otherwise subject to the liabil-
ities of that section of the Act. 

Reporting persons may comply with their 
cover page filing requirements by filing ei-
ther completed copies of the blank forms 
available from the Commission, printed or 
typed facsimiles, or computer printed fac-
similes, provided the documents filed have 
identical formats to the forms prescribed in 
the Commission’s regulations and meet ex-
isting Securities Exchange Act rules as to 
such matters as clarity and size (Securities 
Exchange Act Rule 12b–12). 

SPECIAL INSTRUCTIONS FOR COMPLYING WITH 
SCHEDULE 14D–1 

Under section 14(d) and 23 of the Se-
curities Exchange Act of 1934 and the 
rules and regulations thereunder, the 
Commission is authorized to solicit the 
information required to be supplied by 
this schedule by certain security hold-
ers of certain issuers. 

Disclosure of the information speci-
fied in this schedule is mandatory, ex-
cept for I.R.S. identification numbers, 
disclosure of which is voluntary. The 
information will be used for the pri-
mary purpose of determining and dis-
closing the holdings of certain bene-
ficial owners of certain equity securi-
ties. This statement will be made a 
matter of public record. Therefore, any 
information given will be available for 
inspection by any member of the pub-
lic. 

Because of the public nature of the 
information, the Commission can uti-
lize it for a variety of purposes, includ-
ing referral to other governmental au-
thorities or securities self-regulatory 
organizations for investigatory pur-
poses or in connection with litigation 
involving the Federal securities laws or 
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other civil, criminal or regulatory stat-
utes or provisions. I.R.S. identification 
numbers, if furnished, will assist the 
Commission in identifying security 
holders and, therefore, in promptly 
processing statements of beneficial 
ownership of securities. 

Failure to disclose the information 
requested by this schedule, except for 
I.R.S. identification numbers, may re-
sult in civil or criminal action against 
the persons involved for violation of 
the Federal securities laws and rules 
promulgated thereunder. 

Instructions. 1. Eight copies of this state-
ment, including all exhibits, and two addi-
tional copies of this statement, including 
only the exhibits described in Item 11(a) of 
this statement, should be filed with the Com-
mission. 

2. This statement shall be accompanied by 
a fee payable to the Commission as required 
by § 240.0–11. 

General Instruction. A. The item numbers 
and captions of the items shall be included 
but the text of the items is to be omitted. 
The answers to the items shall be so pre-
pared as to indicate clearly the coverage of 
the items without referring to the text of the 
items. Answer every item. If an item is inap-
plicable or the answer is in the negative, so 
state. 

B. Information contained in exhibits to the 
statement may be incorporated by reference 
in answer or partial answer to any item or 
sub-item of the statement unless it would 
render such answer misleading, incomplete, 
unclear or confusing. Material incorporated 
by reference shall be clearly identified in the 
reference by page, paragraph, caption or oth-
erwise. An express statement that the speci-
fied matter is incorporated by reference 
shall be made at the particular place in the 
statement where the information is required. 
A copy of any information or a copy of the 
pertinent pages of a document containing 
such information which is incorporated by 
reference shall be submitted with this state-
ment as an exhibit and shall be deemed to be 
filed with the Commission for all purposes of 
the Act. 

C. If the statement is filed by a partner-
ship, limited partnership, syndicate or other 
group, the information called for by Items 2– 
7, inclusive, shall be given with respect to: (i) 
Each partner of such partnership; (ii) each 
partner who is denominated as a general 
partner or who functions as a general part-
ner of such limited partnership; (iii) each 
member of such syndicate or group; and (iv) 
each person controlling such partner or 
member. If the statement is filed by a cor-
poration, or if a person referred to in (i), (ii), 
(iii), or (iv) of this Instruction is a corpora-

tion, the information called for by the above 
mentioned items shall be given with respect 
to: (a) Each executive officer and director of 
such corporation; (b) each person controlling 
such corporation; and (c) each executive offi-
cer and director of any corporation ulti-
mately in control of such corporation. A re-
sponse to an item in the statement is re-
quired with respect to the bidder and to all 
other persons referred to in this instruction 
unless such item specifies to the contrary. 

D. Upon termination of the tender offer, 
the bidder shall promptly file a final amend-
ment to Schedule 14D–1 [§ 240.14d–100] dis-
closing all material changes in the items of 
that Schedule and stating that the tender 
offer has terminated, the date of such termi-
nation and the results of such tender offer. 

E. If the bidder, before filing this state-
ment, has filed a Schedule 13D [§ 240.13d–101] 
with respect to the acquisition of securities 
of the same class referred to in Item 1(a) of 
this statement, the bidder shall amend such 
Schedule 13D [§ 240.13d–101] and may do so by 
means of this statement and amendments 
thereto, including the final amendment re-
quired to be filed by Instruction D: Provided, 
That the bidder indicates on the cover sheet 
of this statement that it is amending its 
Schedule 13D [§ 240.13d–101] by means of this 
statement. 

F. The final amendment required to be 
filed by Instruction D shall be deemed to sat-
isfy the reporting requirements of section 
13(d) of the Act with respect to all securities 
acquired by the bidder pursuant to the ten-
der offer as reported in such final amend-
ment. 

G. For purposes of this statement, the fol-
lowing definitions shall apply: 

(i) The term bidder means any person on 
whose behalf a tender offer is made; and 

(ii) The term subject company means any 
issuer whose securities are sought by a bid-
der pursuant to a tender offer. 

Item 1. Security and subject company. (a) 
State the name of the subject company and 
the address of its principal executive offices; 

(b) State the exact title and the number of 
shares outstanding of the class of equity se-
curities being sought (which may be based 
upon information contained in the most re-
cently available filing with the Commission 
by the subject company unless the bidder has 
reason to believe such information is not 
current), the exact amount of such securities 
being sought and the consideration being of-
fered therefor; and 

(c) Identify the principal market in which 
such securities are traded and state the high 
and low sales prices for such securities in 
such principal market (or, in the absence 
thereof, the range of high and low bid 
quotations) for each quarterly period during 
the past two years. 
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Item 2. Identity and background. If the per-
son filing this statement or any person enu-
merated in Instruction C of this statement is 
a corporation, partnership, limited partner-
ship, syndicate or other group of persons, 
state its name, the state or other place of its 
organization, its principal business, the ad-
dress of its principal office and the informa-
tion required by (e) and (f) of this Item. If 
the person filing this statement or any per-
son enumerated in Instruction C is a natural 
person, provide the information specified in 
(a) through (g) of this Item with respect to 
such person(s). 

(a) Name; 
(b) Residence or business address; 
(c) Present principal occupation or em-

ployment and the name, principal business 
and address of any corporation or other orga-
nization in which such employment or occu-
pation is conducted; 

(d) Material occupations, positions, offices 
or employments during the last 5 years, giv-
ing the starting and ending dates of each and 
the name, principal business and address of 
any business corporation or other organiza-
tion in which such occupation, position, of-
fice or employment was carried on. 

Instruction. If a person has held various po-
sitions with the same organization, or if a 
person holds comparable positions with mul-
tiple related organizations, each and every 
position need not be specifically disclosed. 

(e) Whether or not, during the last 5 years, 
such person has been convicted in a criminal 
proceeding (excluding traffic violations or 
similar misdemeanors) and, if so, give the 
dates, nature of conviction, name and loca-
tion of court, and penalty imposed or other 
disposition of the case. 

Instruction. While a negative answer to this 
sub-item is required in this schedule, it need 
not be furnished to security holders. 

(f) Whether or not, during the last 5 years, 
such person was a party to a civil proceeding 
of a judicial or administrative body of com-
petent jurisdiction and as a result of such 
proceeding was or is subject to a judgment, 
decree or final order enjoining future viola-
tions of, or prohibiting activities subject to, 
Federal or state securities laws or finding 
any violation of such laws; and, if so, iden-
tify and describe such proceeding and sum-
marize the terms of such judgment, decree or 
final order. 

Instruction. While a negative answer to this 
sub-item is required in this schedule, it need 
not be furnished to security holders. 

(g) Citizenship(s). 
Item 3. Past contacts, transactions or negotia-

tions with the subject company. (a) Briefly 
state the nature and approximate amount (in 
dollars) of any transaction, other than those 
described in Item 3(b) of this schedule, which 
has occurred since the commencement of the 
subject company’s third full fiscal year pre-
ceding the date of this schedule, between the 

person filing this schedule (including those 
persons enumerated in Instruction C of this 
schedule) and; 

(1) The subject company or any of its affili-
ates which are corporations: Provided, how-
ever, That no disclosure need be made with 
respect to any transaction if the aggregate 
amount involved in such transaction was 
less than one percent of the subject com-
pany’s consolidated revenues (which may be 
based upon information contained in the 
most recently available filing with the Com-
mission by the subject company, unless the 
bidder has reason to believe otherwise) (i) for 
the fiscal year in which such transaction oc-
curred or, (ii) for the portion of the current 
fiscal year which has occurred, if the trans-
action occurred in such year; and 

(2) The executive officers, directors or af-
filiates of the subject company which are not 
corporations if the aggregate amount in-
volved in such transaction or in a series of 
similar transactions, including all periodic 
installments in the case of any lease or other 
agreement providing for periodic payments 
or installments, exceeds $40,000. 

(b) Describe any contacts, negotions or 
transactions which have occurred since the 
commencement of the subject company’s 
third full fiscal year preceding the date of 
this schedule between the bidder or its sub-
sidiaries (including those persons enumer-
ated in Instruction C of this schedule) and 
the subject company or its affiliates con-
cerning: A merger, consolidation or acquisi-
tion; a tender offer or other acquisition of se-
curities; an election of directors; or a sale or 
other transfer of a material amount of as-
sets. 

Item 4. Source and amount of funds or other 
consideration. (a) State the source and the 
total amount of funds or other consideration 
for the purchase of the maximum number of 
securities for which the tender offer is being 
made. 

(b) If all or any part of such funds or other 
consideration are or are expected to be di-
rectly or indirectly, borrowed for the pur-
pose of the tender offer: 

(1) Provide a summary of each loan agree-
ment or arrangement containing the iden-
tity of the parties, the term, the collateral, 
the stated and effective interest rates, and 
other material terms or conditions relative 
to such loan agreement; and 

(2) Briefly describe any plans or arrange-
ments to finance or repay such borrowings, 
or if no such plans or arrangements have 
been made, make a statement to that effect. 

(c) If the source of all or any part of the 
funds to be used in the tender offer is a loan 
made in the ordinary course of business by a 
bank as defined by section 3(a)(6) of the Act, 
the name of such bank shall not be made 
available to the public if the person filing 
the statement so requests in writing and 
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files such request, naming such bank, with 
the Secretary of the Commission. 

Item 5. Purpose of the tender offer and plans 
or proposals of the bidder. State the purpose 
or purposes of the tender offer for the subject 
company’s securities. Describe any plans or 
proposals which relate to or would result in: 

(a) An extraordinary corporate trans-
action, such as a merger, reorganization or 
liquidation, involving the subject company 
or any of its subsidiaries; 

(b) A sale or transfer of a material amount 
of assets of the subject company or any of its 
subsidiaries; 

(c) Any change in the present board of di-
rectors or management of the subject com-
pany including, but not limited to, any plans 
or proposals to change the number or the 
term of directors or to fill any existing va-
cancies on the board; 

(d) Any material change in the present 
capitalization or dividend policy of the sub-
ject company; 

(e) Any of the material change in the sub-
ject company’s corporate structure or busi-
ness, including, if the subject company is a 
registered closed-end investment company, 
any plans or proposals to make any changes 
in its investment policy for which a vote 
would be required by section 13 of the Invest-
ment Company Act of 1940; 

(f) Causing a class of securities of the sub-
ject company to be delisted from a national 
securities exchange or to cease to be author-
ized to be quoted in an inter-dealer 
quotation system of a registered national se-
curities association; or 

(g) A class of equity securities of the sub-
ject company becoming eligible for termi-
nation of registration pursuant to section 
12(g)(4) of the Act. 

Item 6. Interest in securities of the subject 
company. (a) State the aggregate number and 
percentage of the class represented by such 
shares (which may be based on the number of 
shares outstanding as contained in the most 
recently available filing with the Commis-
sion by the subject company unless the bid-
der has reason to believe such information is 
not current), beneficially owned (identifying 
those shares for which there is a right to ac-
quire) by each person named in Item 2 of this 
schedule and by each associate and majority- 
owned subsidiary of such person giving the 
name and address of any such associate or 
subsidiary. 

(b) Describe any transaction in the class of 
securities reported on that was effected dur-
ing the past 60 days by the persons named in 
response to paragraph (a) of this item or by 
any executive officer, director or subsidiary 
of such person. 

Instructions. 1. The description of a trans-
action required by Item 6(b) shall include, 
but not necessarily by limited to: (i) The 
identity of the person covered by Item 6(b) 
who effected the transaction; (ii) the date of 

the transaction; (iii) the amount of securi-
ties involved; (iv) the price per share; and (v) 
where and how the transaction was effected. 

2. If the information required by Item 6(b) 
of this schedule is available to the bidder at 
the time this statement is initially filed 
with the Commission pursuant to Rule 14d– 
3(a)(1) [§ 240.14d–3(a)(1)], such information 
should be included in such initial filing. 
However, if such information is not available 
to the bidder at the time of such initial fil-
ing, it shall be filed with the Commission 
promptly but in no event later than two 
business days after the date of such filing 
and, if material, shall be disclosed in a man-
ner reasonably designed to inform security 
holders. The procedure specified by this in-
struction is provided for the purpose of 
maintaining the confidentiality of the ten-
der offer in order to avoid possible misuse of 
inside information. 

Item 7. Contracts, Arrangements, Under-
standings or Relationships with Respect to the 
Subject Company’s Securities. Describe any 
contract, arrangement, understanding or re-
lationship (whether or not legally enforce-
able) between the bidder (including those 
persons enumerated in Instruction C to this 
schedule) and any person with respect to any 
securities of the subject company (including, 
but not limited to, any contract, arrange-
ment, understanding or relationship con-
cerning the transfer or the voting of any of 
such securities, joint ventures, loan or op-
tion arrangements, puts or calls, guarantees 
of loans, guarantees against loss, or the giv-
ing or withhold of proxies), naming the per-
sons with whom such contracts, arrange-
ments, understandings or relationships have 
been entered into and giving the material 
provisions thereof. Include such information 
for any of such securities that are pledged or 
otherwise subject to a contingency, the oc-
currence of which would give another person 
the power to direct the voting or disposition 
of such securities, except that disclosure of 
standard default and similar provisions con-
tained in loan agreements need not be in-
cluded. 

Item 8. Persons Retained, Employed or to be 
Compensated. Identify all persons and classes 
of persons employed, retained or to be com-
pensated by the bidder, or by any person on 
the bidder’s behalf, to make solicitations or 
recommendations in connection with the 
tender offer and describe briefly the terms of 
such employment, retainer or arrangement 
for compensation. 

Item 9. Financial Statements of Certain Bid-
ders. Where the bidder is other than a nat-
ural person and the bidder’s financial 
conditon is material to a decision by a secu-
rity holder of the subject company whether 
to sell, tender or hold securities being sought 
in the tender offer, furnish current, adequate 
financial information concerning the bidder; 
Provided, That if the bidder is controlled by 
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another entity which is not a natural person 
and has been formed for the purpose of mak-
ing the tender offer, furnish current, ade-
quate financial information concerning such 
parent. 

Instructions. 1. The facts and circumstances 
concerning the tender offer, particularly the 
terms of the tender offer, may influence a de-
termination as to whether disclosure of fi-
nancial information is material. However, 
once the materiality requirement is applica-
ble, the adequacy of the financial informa-
tion will depend primarily on the nature of 
the bidder. 

In order to provide guidance in making 
this determination, the following types of fi-
nancial information will be deemed adequate 
for purposes of this item for the type of bid-
der specified: (a) Financial statements pre-
pared in compliance with form 10 as amended 
(§ 249.210 of this chapter) for a domestic bid-
der which is otherwise eligible to use such 
form; and (b) financial statements prepared 
in accordance with Item 17 of Form 20–F 
[§ 249.200f of this chapter] for a foreign bidder 
that is otherwise eligible to use such form. 

2. If the bidder is subject to the periodic re-
porting requirements of sections 13(a) or 
15(d) of the Act, financial statements con-
tained in any document filed with the Com-
mission may be incorporated by reference in 
this schedule solely for the purpose of this 
schedule: Provided, That such financial state-
ments substantially meet the requirements 
of this item; an express statement is made 
that such financial statements are incor-
porated by reference; the matter incor-
porated by reference is clearly identified by 
page, paragraph, caption or otherwise; and 
an indication is made where such informa-
tion may be inspected and copies obtained. 
Financial statements which are required to 
be presented in comparative form for two or 
more fiscal years or periods shall not be in-
corporated by reference unless the material 
incorporated by reference includes the entire 
period for which the comparative data is re-
quired to be given. 

3. If the bidder is not subject to the peri-
odic reporting requirements of the Act, the 
financial statements required by this item 
need not be audited if such audited financial 
statements are not available or obtainable 
without unreasonable cost or expense and a 
statement is made to that effect disclosing 
the reasons therefor. 

Item 10. Additional information. If material 
to a decision by a security holder whether to 
sell, tender or hold securities being sought in 
the tender offer, furnish information as to 
the following: 

(a) Any present or proposed material con-
tracts, arrangements, understandings or re-
lationships between the bidder or any of its 
executive officers, directors, controlling per-
sons or subsidiaries and the subject company 
or any of its executive officers, directors, 

controlling persons or subsidiaries (other 
than any contract, arrangement or under-
standing required to be disclosed pursuant to 
Items 3 or 7 of this schedule); 

(b) To the extent known by the bidder after 
reasonable investigation, the applicable reg-
ulatory requirements which must be com-
plied with or approvals which must be ob-
tained in connection with the tender offer; 

(c) The applicability of anti-trust laws; 
(d) The applicability of the margin require-

ments of section 7 of the Act and the regula-
tions promulgated thereunder; 

(e) Any material pending legal proceedings 
relating to the tender offer including the 
name and location of the court or agency in 
which the proceedings are pending, the date 
instituted, the principal parties thereto and 
a brief summary of the proceedings; and 

Instruction. In connection with this sub- 
item, a copy of any document relating to a 
major development (such as pleadings, an 
answer, complaint, temporary restraining 
order, injunction, opinion, judgment or 
order) in a material pending legal proceeding 
should be promptly furnished to the Commis-
sion on a supplemental basis. 

(f) Such additional material information, if 
any, as may be necessary to make the re-
quired statements, in light of the cir-
cumstances under which they are made, not 
materially misleading. 

Item 11. Material to be filed as exhibits. Fur-
nish a copy of: (a) Tender offer material 
which is published, sent or given to security 
holders by or on behalf of the bidder in con-
nection with the tender offer; 

(b) Any loan agreement referred to in Item 
4 of this schedule. 

Instruction. The identity of any bank which 
is a party to a loan agreement need not be 
disclosed if the person filing the statement 
has requested that the identity of such bank 
not be made available to the public pursuant 
to Item 4 of this schedule; 

(c) Any document setting forth the terms 
of any contracts, arrangements, under-
standings or relationships referred to in Item 
7 or 10(a) of this schedule; 

(d) Any written opinion prepared by legal 
counsel at the bidder’s request and commu-
nicated to the bidder pertaining to the tax 
consequences of the tender offer; 

(e) In a exchange offer where securities of 
the bidder have been or are to be registered 
under the Securities Act of 1933, the pro-
spectus containing the information to be in-
cluded therein by Rule 432 (§ 230.432 of this 
chapter) of that Act; 

(f) If any oral solicitation of security hold-
ers is to be made by or on behalf of the bid-
der, any written instruction, form or other 
material which is furnished to the persons 
making the actual oral solicitation for their 
use, directly or indirectly, in connection 
with the tender offer. 
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Signature. After due inquiry and to the best 
of my knowledge and belief, I certify that 
the information set forth in this statement 
is true, complete and correct. 

lllllllllllllllllllllll

(Signature) 
lllllllllllllllllllllll

(Name and title) 
lllllllllllllllllllllll

(Date) 
The original statement shall be signed by 

each person on whose behalf the statement is 
filed or his authorized representative. If the 
statement is signed on behalf of a person by 
his authorized representative (other than an 
executive officer or general partner of the 
bidder), evidence of the representative’s au-
thority to sign on behalf of such person shall 
be filed with the statement. The name and 
any title of each person who signs the state-
ment shall be typed or printed beneath his 
signature. 
(Secs. 13(d), 14(d), 14(e), 23, 48 Stat. 894, 895, 
901; sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 
1379; sec. 10, 78 Stat. 580; secs. 2, 3, 82 Stat. 
454, 455; secs. 1, 2, 3–5, 84 Stat. 1497; sec. 18, 89 
Stat. 155; 15 U.S.C. 78m(d), 78n(d), 78n(e), 78w) 
[42 FR 38348, July 28, 1977, as amended at 44 
FR 2150, Jan. 9, 1979; 44 FR 11751, Mar. 2, 1979; 
44 FR 70346, Dec. 6, 1979; 45 FR 76981, Nov. 21, 
1980; 47 FR 11470, Mar. 16, 1982; 47 FR 54781, 
Dec. 6, 1982; 51 FR 2477, Jan. 17, 1986; 62 FR 
35341, July 1, 1997] 

§ 240.14d–101 Schedule 14D–9. 

SECURITIES AND EXCHANGE COMMISSION 

Washington, DC 20549 

SCHEDULE 14D–9 

Solicitation/Recommendation Statement 
Pursuant to Section 14(d)(4) of the Securities 
Exchange Act of 1934 

(Amendment No. —) 

lllllllllllllllllllllll

(Name of Subject Company) 
lllllllllllllllllllllll

(Name of Person(s) Filing Statement) 
lllllllllllllllllllllll

(Title of Class of Securities) 
lllllllllllllllllllllll

(CUSIP Number of Class of Securities) 
lllllllllllllllllllllll

(Name, address and telephone number of per-
son authorized to receive notice and commu-
nications on behalf of the person(s) filing 
statement) 

Instructions: Eight copies of this statement, 
including all exhibits, should be filed with 
the Commission. 

General Instructions: A. The item numbers 
and captions of the items shall be included 
but the text of the items is to be omitted. 
The answers to the items shall be so pre-

pared as to indicate clearly the coverage of 
the items without referring to the text of the 
items. Answer every item. If an item is inap-
plicable or the answer is in the negative so 
state. 

B. Information contained in exhibits to the 
statement may be incorporated by reference 
in answer or partial answer to any item or 
sub-item of the statement unless it would 
render such answer misleading, incomplete, 
unclear or confusing. Material incorporated 
by reference shall be clearly identified in the 
reference by page, paragraph, caption or oth-
erwise. An express statement that the speci-
fied matter is incorporated by reference 
shall be made at the particular place in the 
statement where the information is required. 
A copy of any information or a copy of the 
pertinent pages of a document containing 
such information which is incorporated by 
reference shall be submitted with this state-
ment as an exhibit and shall be deemed to be 
filed with the Commission for all purposes of 
the Act. 

Item 1. Security and Subject Company. State 
the title of the class of equity securities to 
which this statement relates and the name 
and the address of the principal executive of-
fices of the subject company. 

Item 2. Tender Offer of the Bidder. Identify 
the tender offer to which this statement re-
lates, the name of the bidder and the address 
of its principal executive offices or, if the 
bidder is a natural person, the bidder’s resi-
dence or business address (which may be 
based on the bidder’s Schedule 14D–1 
[§ 240.14d–100] filed with the Commission). 

Item 3. Identity and Background. (a) State 
the name and business address of the person 
filing this statement. 

(b) If material, describe any contract, 
agreement, arrangement or understanding 
and any actual or potential conflict of inter-
est between the person filing this statement 
or its affiliates and: (1) the subject company, 
its executive officers, directors or affiliates; 
or (2) the bidder, its executive officers, direc-
tors or affiliates. 

Instruction: If the person filing this state-
ment is the subject company and if the ma-
teriality requirement of Item 3(b) is applica-
ble to any contract, agreement, arrangement 
or understanding between the subject com-
pany or any affiliate of the subject company 
and any executive officer or director of the 
subject company, it shall not be necessary to 
include a description thereof in this state-
ment, or in any solicitation or recommenda-
tion published or sent or given to security 
holders if such information, or information 
which does not differ materially from such 
information, has been disclosed in any proxy 
statement, report or other communication 
sent within one year of the filing date of this 
statement by the subject company to the 
then holders of the securities and has been 
filed with the Commission: Provided, That 
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this statement and the solicitation or rec-
ommendation published or sent or given to 
security holders shall contain specific ref-
erence to such proxy statement, report or 
other communication and that a copy of the 
pertinent portion(s) thereof is filed as an ex-
hibit to this statement. 

Item 4. The Solicitation or Recommendation. 
(a) State the nature of the solicitation or the 
recommendation. If this statement relates to 
a recommendation, state whether the person 
filing this statement is advising security 
holders of the securities being sought by the 
bidder to accept or reject the tender offer or 
to take other action with respect to the ten-
der offer and, if so, furnish a description of 
such other action being recommended. If the 
person filing this statement is the subject 
company and a recommendation is not being 
made, state whether the subject company is 
either expressing no opinion and is remain-
ing neutral toward the tender offer or is un-
able to take a position with respect to the 
tender offer. 

(b) State the reason(s) for the position (in-
cluding the inability to take a position) stat-
ed in (a) of this Item. 

Instruction: Conclusory statements such 
as ‘‘The tender offer is in the best interest of 
shareholders,’’ will not be considered suffi-
cient disclosure in response to Item 4(b). 

Item 5. Persons Retained, Employed or To Be 
Compensated. Identify any person or class of 
persons employed, retained or to be com-
pensated by the person filing this statement 
or by any person on its behalf, to make so-
licitations or recommendations to security 
holders and describe briefly the terms of 
such employment, retainer or arrangement 
for compensation. 

Item 6. Recent Transactions and Intent With 
Respect to Securities. (a) Describe any trans-
action in the securities referred to in Item 1 
which was effected during the past 60 days by 
the person(s) named in response to Item 3(a) 
and by any executive officer, director, affil-
iate or subsidiary of such person(s). 

(b) To the extent known by the person fil-
ing this statement, state whether the per-
sons referred to in Item 6(a) presently intend 
to tender to the bidder, sell or hold securi-
ties of the class of securities being sought by 
the bidder which are held of record or bene-
ficially owned by such persons. 

Item 7. Certain Negotiations and Transactions 
by the Subject Company. (a) If the person fil-
ing this statement is the subject company, 
state whether or not any negotiation is 
being undertaken or is underway by the sub-
ject company in response to the tender offer 
which relates to or would result in: 

(1) An extraordinary transaction such as a 
merger or reorganization, involving the sub-
ject company or any subsidiary of the sub-
ject company; 

(2) A purchase, sale or transfer of a mate-
rial amount of assets by the subject com-

pany or any subsidiary of the subject com-
pany; 

(3) A tender offer for or other acquisition 
of securities by or of the subject company; or 

(4) Any material change in the present cap-
italization or dividend policy of the subject 
company. 

Instruction: If no agreement in principle 
has yet been reached, the possible terms of 
any transaction or the parties thereto need 
not be disclosed if in the opinion of the 
Board of Directors of the subject company 
such disclosure would jeopardize continu-
ation of such negotiations. In such event, 
disclosure that negotiations are being under-
taken or are underway and are in the pre-
liminary stages will be sufficient. 

(b) Describe any transaction, board resolu-
tion, agreement in principle, or a signed con-
tract in response to the tender offer, other 
than one described pursuant to Item 3(b) of 
this statement, which relates to or would re-
sult in one or more of the matters referred to 
in Item 7(a)(1), (2), (3) or (4). 

Item 8. Additional Information To Be Fur-
nished. Furnish such additional information, 
if any, as may be necessary to make the re-
quired statements, in light of the cir-
cumstances under which they are made, not 
materially misleading. 

Item 9. Material To Be Filed as Exhibits. Fur-
nish a copy of: 

(a) Any written solicitation or rec-
ommendation which is published or sent or 
given to security holders in connection with 
the solicitation or recommendation referred 
to in Item 4. 

(b) If any oral solicitation or recommenda-
tion to security holders is to be made by or 
on behalf of the person filing this statement, 
any written instruction, or other material 
which is furnished to the persons making the 
actual oral soliciation or recommendation 
for their use, directly or indirectly, in con-
nection with the solicitation or rec-
ommendation. 

(c) Any contract, agreement, arrangement 
or understanding described in Item 3(b) or 
the pertinent portions(s) of any proxy state-
ment, report or other communication re-
ferred to in Item 3(b). 

Signature. After reasonable inquiry and to 
the best of my knowledge and belief, I certify 
that the information set forth in this state-
ment is true, complete and correct. 

lllllllllllllllllllllll

(Date) 
lllllllllllllllllllllll

(Signature) 
lllllllllllllllllllllll

(Name and Title) 

Instruction. The original statement shall be 
signed by each person on whose behalf the 
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statement is filed or his authorized rep-
resentative. If the statement is signed on be-
half of a person by his authorized representa-
tive (other than an executive officer of a cor-
poration or a general partner of a partner-
ship), evidence of the representative’s au-
thority to sign on behalf of such person shall 
be filed with the statement. The name and 
any title of each person who signs the state-
ment shall be typed or printed beneath his 
signature. 
(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57; secs. 3(b), 10(b), 13, 14, 
23(a), 48 Stat. 882, 891, 894, 895, 901; sec. 203(a), 
49 Stat. 704; sec. 8, 49 Stat. 1379; secs. 4, 5, 78 
Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 455; secs. 
1, 2, 3–5, 84 Stat. 1497; secs. 3, 10, 18, 89 Stat. 
97, 119, 155; sec. 308(b), 90 Stat. 57; secs. 202, 
203, 91 Stat. 1494, 1498, 1499; sec. 20, 49 Stat. 
833; sec. 319(a), 53 Stat. 1173; sec. 38(a), 54 
Stat. 841; 15 U.S.C. 77g, 77j, 77s(a), 78c(b), 
78j(b), 78m, 78n, 78w(a), 79t, 77ttt(a), 80a– 
37(a)) 
[44 FR 70347, Dec. 6, 1979] 

§ 240.14d–102 Schedule 14D–1F. Tender 
offer statement pursuant to rule 
14d–1(b) under the Securities Ex-
change Act of 1934. 

Securities and Exchange Commission 

Washington, DC 

Schedule 14D–1F 

Tender Offer Statement Pursuant to Rule 
14d–1(b) Under the Securities Exchange Act 
of 1934 

[Amendment No. llll] 
lllllllllllllllllllllll

(Name of Subject Company [Issuer]) 
lllllllllllllllllllllll

(Translation of Subject Company’s [Issuer’s] 
name into English (if applicable)) 

lllllllllllllllllllllll

(Jurisdiction of Subject Company’s [Issuer’s] 
Incorporation or Organization) 

lllllllllllllllllllllll

(Bidder) 
lllllllllllllllllllllll

(Title of Class of Securities) 
lllllllllllllllllllllll

(CUSIP Number of Class of Securities (if ap-
plicable)) 

lllllllllllllllllllllll

(Name, address (including zip code) and tele-
phone number (including area code) of per-
son(s) authorized to receive notices and com-
munications on behalf of bidder) 

lllllllllllllllllllllll

(Date tender offer first published, sent or 
given to securityholders) 
Calculation of Filing Fee* 

Transaction Valuation 
Amount of Filing Fee 

*Set forth the amount on which the filing 
fee is calculated and state how it was deter-
mined. See General Instruction II. C. for 
rules governing the calculation of the filing 
fee. 

[ ] Check box if any part of the fee is offset 
as provided by Rule 0–11(a) (2) and iden-
tify the filing with which the offsetting 
fee was previously paid. Identify the pre-
vious filing by registration statement 
number, or the Form or Schedule and the 
date of its filing. 

Amount Previously Paid: llllllllll

Registration No.: llllllllllllll

Filing Party: llllllllllllllll

Form: llllllllllllllllllll

Date Filed: lllllllllllllllll

General Instructions 

I. ELIGIBILITY REQUIREMENTS FOR USE OF 
SCHEDULE 14D–1F 

A. Schedule 14D–1F may be used by any 
person making a cash tender or exchange 
offer (the ‘‘bidder’’) for securities of any 
issuer incorporated or organized under the 
laws of Canada or any Canadian province or 
territory that is a foreign private issuer, 
where less than 40 percent of the outstanding 
class of such issuer’s securities that is the 
subject of the offer is held by U.S. holders. 
The calculation of U.S. holders shall be made 
as of the end of the subject issuer’s last quar-
ter or, if such quarter terminated within 60 
days of the filing date, as of the end of such 
issuer’s preceding quarter. 

Instructions 

1. For purposes of this Schedule, ‘‘foreign 
private issuer’’ shall be construed in accord-
ance with Rule 405 under the Securities Act. 

2. For purposes of this Schedule, the term 
‘‘U. S. holder’’ shall mean any person whose 
address appears on the records of the issuer, 
any voting trustee, any depositary, any 
share transfer agent or any person acting in 
a similar capacity on behalf of the issuer as 
being located in the United States. 

3. With respect to any tender offer, includ-
ing any exchange offer, otherwise eligible to 
proceed in accordance with Rule 14d–1(b) 
under the Securities Exchange Act of 1934 
(the ‘‘Exchange Act’’), the issuer of the sub-
ject securities will be presumed to be a for-
eign private issuer and U. S. holders will be 
presumed to hold less than 40 percent of such 
outstanding securities, unless (a) the aggre-
gate trading volume of that class on national 
securities exchanges in the United States 
and on NASDAQ exceeded its aggregate trad-
ing volume on securities exchanges in Can-
ada and on the Canadian Dealing Network, 
Inc. (‘‘CDN’’) over the 12 calendar month pe-
riod prior to commencement of this offer, or 
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if commenced in response to a prior offer, 
over the 12 calendar month period prior to 
commencement of the initial offer (based on 
volume figures published by such exchanges 
and NASDAQ and CDN) ; (b) the most recent 
annual report or annual information form 
filed or submitted by the issuer with securi-
ties regulators of Ontario, Quebec, British 
Columbia or Alberta (or, if the issuer of the 
subject securities is not a reporting issuer in 
any of such provinces, with any other Cana-
dian securities regulator) or with the Com-
mission indicates that U. S. holders hold 40 
percent or more of the subject class of secu-
rities; or (c) the offeror has actual knowledge 
that the level of U. S. ownership equals or 
exceeds 40 percent of such securities. 

4. If this Schedule is filed during the pend-
ency of one or more ongoing cash tender or 
exchange offers for securities of the class 
subject to this offer that was commenced or 
was eligible to be commenced on Schedule 
13E–4F, Schedule 14D–1F and/or Form F–8 or 
Form F–80, the date for calculation of U. S. 
ownership for purposes of this Schedule shall 
be the same as that date used by the initial 
bidder or issuer. 

5. For purposes of this Schedule, the class 
of subject securities shall not include any se-
curities that may be converted into or are 
exchangeable for the subject securities. 

B. Any bidder using this Schedule must ex-
tend the cash tender or exchange offer to U. 
S. holders of securities of the subject com-
pany upon terms and conditions not less fa-
vorable than those extended to any other 
holder of such securities, and must comply 
with the requirements of any Canadian fed-
eral, provincial and/or territorial law, regu-
lation or policy relating to the terms and 
conditions of the offer. 

C. This Schedule shall not be used if the 
subject company is an investment company 
registered or required to be registered under 
the Investment Company Act of 1940. 

D. This Schedule shall not be used to com-
ply with the reporting requirements of sec-
tion 13(d) of the Exchange Act. Persons using 
this Schedule are reminded of their obliga-
tion to file or update a Schedule 13D where 
required by section 13(d)(1) of the Exchange 
Act and the Commission’s rules and regula-
tions thereunder. 

II. FILING INSTRUCTIONS AND FEE 

A. Five copies of this Schedule and any 
amendment thereto (see part I, item 1(b)), 
including all exhibits and any other paper or 
document filed as part of the Schedule, shall 
be filed with the Commission at its principal 
office. Each copy shall be bound, stapled or 
otherwise compiled in one or more parts, 
without stiff covers. The binding shall be 
made on the side or stitching margin in such 
manner as to leave the reading matter leg-
ible. Three additional copies of the Schedule 
and any amendment thereto, similarly 

bound, also shall be filed. No exhibits are re-
quired to accompany such additional copies. 

B. The original and at least one copy of 
this Schedule and any amendments thereto 
shall be signed manually by the persons 
specified herein. Unsigned copies shall be 
conformed. 

C. At the time of filing this Schedule with 
the Commission, the bidder shall pay to the 
Commission in accordance with Rule 0–11 of 
the Exchange Act, a fee in U. S. dollars in 
the amount prescribed by section 14(g)(3) of 
the Exchange Act. See also Rule 0–9 under 
the Exchange Act. 

(1) Where the bidder is offering securities 
or other non-cash consideration for some or 
all of the securities to be acquired, whether 
or not in combination with a cash payment 
for the same securities, the value of the con-
sideration shall be based on the market 
value of the securities to be received by the 
bidder as established by paragraph 3 of this 
section. 

(2) If there is no market for the securities 
to be acquired by the bidder, the book value 
of such securities computed as of the latest 
practicable date prior to the date of filing 
the Schedule shall be used, unless the issuer 
of such securities is in bankruptcy or receiv-
ership or has an accumulated capital deficit, 
in which case one-third of the principal 
amount, par value or stated value of such se-
curities shall be used. 

(3) When the fee is based upon the market 
value of the securities, such market value 
shall be calculated upon the basis of either 
the average of the high and low prices re-
ported in the consolidated reporting system 
(for exchange traded securities and last sale 
reported for over-the-counter securities) or 
the average of the bid and asked price (for 
other over-the-counter securities) as of a 
specified date within five business days prior 
to the date of filing the Schedule. 

D. If at any time after the initial payment 
of the fee the aggregate consideration of-
fered is increased, an additional filing fee 
based upon such increase shall be paid with 
the required amended filing. 

E. If any part of the document or docu-
ments to be sent to shareholders is in a for-
eign language, it shall be accompanied by a 
translation in English. If any other part of 
this Schedule, or any exhibit or other paper 
or document filed as part of the Schedule, is 
in a language other than English, it shall be 
accompanied by a substantive summary, 
version or translation in the English lan-
guage. 

F. The manually signed original of the 
Schedule or any amendment thereto shall be 
numbered sequentially (in addition to any 
internal numbering which otherwise may be 
present) by handwritten, typed, printed or 
other legible form of notation from the first 
page of the document through the last page 
of that document and any exhibits or attach-
ments thereto. Further, the total number of 
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pages contained in a numbered original shall 
be set forth on the first page of the docu-
ment. 

III. COMPLIANCE WITH THE EXCHANGE ACT 

A. Pursuant to Rule 14d–1(b) under the Ex-
change Act, the bidder shall be deemed to 
comply with the requirements of sections 
14(d)(1) through 14(d)(7) of the Exchange Act, 
Regulation 14D under the Exchange Act and 
Schedule 14D–1 thereunder, and Rule 14e–1 
under Regulation 14E of the Exchange Act, 
in connection with a cash tender or exchange 
offer for securities that may be made pursu-
ant to this Schedule; provided that, if an ex-
emption has been granted from requirements 
of Canadian federal, provincial, and/or terri-
torial laws, regulations or policies, and the 
tender offer does not comply with require-
ments that otherwise would be prescribed by 
Regulation 14D or 14E, the bidder (absent an 
order from the Commission) shall comply 
with the provisions of sections 14(d)(1) 
through 14(d)(7), Regulation 14D and Sched-
ule 14D–1 thereunder, and Rule 14e–1 under 
Regulation 14E. 

B. Any cash tender or exchange offer made 
pursuant to this Schedule is not exempt 
from the antifraud provisions of section 10(b) 
of the Exchange Act and Rule 10b–5 there-
under, and section 14(e) of the Exchange Act 
and Rule 14e–3 thereunder, and this Schedule 
shall be deemed ‘‘filed’’ for purposes of sec-
tion 18 of the Exchange Act. 

C. The bidder’s attention is directed to 
Regulation M (§§ 242.100 through 242.105 of 
this chapter) in the case of an exchange 
offer, and to Rule 10b–13 under the Exchange 
Act (§ 240.10b–13) for any exchange or cash 
tender offer. [See Exchange Act Release No. 
29355 (June 21, 1991) containing an exemption 
from Rule 10b–13.] 

PART I—INFORMATION REQUIRED TO BE 
SENT TO SHAREHOLDERS 

Item 1. Home Jurisdiction Documents 

(a) This Schedule shall be accompanied by 
the entire disclosure document or documents 
required to be delivered to holders of securi-
ties to be acquired in the proposed trans-
action by the bidder pursuant to the laws, 
regulations or policies of Canada and/or any 
of its provinces or territories governing the 
conduct of the tender offer. It shall not in-
clude any documents incorporated by ref-
erence into such disclosure document(s) and 
not distributed to offerees pursuant to any 
such law, regulation or policy. 

(b) Any amendment made by the bidder to 
a home jurisdiction document or documents 
shall be filed with the Commission under 
cover of this Schedule, which must indicate 
on the cover page the number of the amend-
ment. 

(c) In an exchange offer where securities of 
the bidder have been or are to be offered or 

cancelled in the transaction, such securities 
shall be registered on forms promulgated by 
the Commission under the Securities Act of 
1933 including, where available, the Commis-
sion’s Form F–8 or F–80 providing for inclu-
sion in that registration statement of the 
home jurisdiction prospectus. 

Item 2. Informational Legends 

The following legends, to the extent appli-
cable, shall appear on the outside front cover 
page of the home-jurisdiction document(s) in 
bold-face roman type at least as high as ten- 
point modern type and at least two points 
leaded: 

‘‘This tender offer is made for the securi-
ties of a foreign issuer and while the offer is 
subject to disclosure requirements of the 
country in which the subject company is in-
corporated or organized, investors should be 
aware that these requirements are different 
from those of the United States. Financial 
statements included herein, if any, have been 
prepared in accordance with foreign gen-
erally accepted accounting principles and 
thus may not be comparable to financial 
statements of United States companies. 

‘‘The enforcement by investors of civil li-
abilities under the federal securities laws 
may be affected adversely by the fact that 
the subject company is located in a foreign 
country, and that some or all of its officers 
and directors are residents of a foreign coun-
try. 

‘‘Investors should be aware that the bidder 
or its affiliates, directly or indirectly, may 
bid for or make purchases of the issuer’s se-
curities subject to the offer, or of the issuer’s 
related securities, during the period of the 
tender offer, as permitted by applicable Ca-
nadian laws or provincial laws or regula-
tions. ’’ 

In the case of an exchange offer: 
‘‘Investors should be aware that the bidder 

or its affiliates, directly or indirectly, may 
bid for or make purchases of the issuer’s se-
curities subject to the offer or of the issuer’s 
related securities, or of the bidder’s securi-
ties to be distributed or of the bidder’s re-
lated securities, during the period of the ten-
der offer, as permitted by applicable Cana-
dian laws or provincial laws or regulations. ’’ 

NOTE TO ITEM 2. If the home-jurisdiction 
document(s) are delivered through an elec-
tronic medium, the issuer may satisfy the 
legibility requirements for the required leg-
ends relating to type size and font by pre-
senting the legend in any manner reasonably 
calculated to draw security holder attention 
to it. 

PART II—INFORMATION NOT REQUIRED 
TO BE SENT TO SHAREHOLDERS 

The exhibits specified below shall be filed 
as part of the Schedule, but are not required 
to be sent to shareholders unless so required 
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pursuant to the laws, regulations or policies 
of Canada and/or any of its provinces or ter-
ritories. Exhibits shall be appropriately let-
tered or numbered for convenient reference. 

(1) File any reports or information that, in 
accordance with the requirements of the 
home jurisdiction(s), must be made publicly 
available by the bidder in connection with 
the transaction but need not be disseminated 
to shareholders. 

(2) File copies of any documents incor-
porated by reference into the home jurisdic-
tion document(s). 

(3) If any name is signed to this Schedule 
pursuant to power of attorney, manually 
signed copies of any such power of attorney 
shall be filed. If the name of any officer sign-
ing on behalf of the bidder is signed pursuant 
to a power of attorney, certified copies of the 
bidder’s board of directors authorizing such 
signature also shall be filed. 

PART III—UNDERTAKINGS AND CONSENT 
TO SERVICE OF PROCESS 

1. Undertakings 
The Schedule shall set forth the following 

undertakings of the bidder: 
a. The bidder undertakes to make avail-

able, in person or by telephone, representa-
tives to respond to inquiries made by the 
Commission staff, and to furnish promptly, 
when requested to do so by the Commission 
staff, information relating to this Schedule 
or to transactions in said securities. 

b. The bidder undertakes to disclose in the 
United States, on the same basis as it is re-
quired to make such disclosure pursuant to 
applicable Canadian federal and/or provincial 
or territorial laws, regulations or policies, or 
otherwise discloses, information regarding 
purchases of the issuer’s securities in con-
nection with the cash tender or exchange 
offer covered by this Schedule. Such infor-
mation shall be set forth in amendments to 
this Schedule. 

c. In the case of an exchange offer: 
The bidder undertakes to disclose in the 

United States, on the same basis as it is re-
quired to make such disclosure pursuant to 
any applicable Canadian federal and/or pro-
vincial or territorial law, regulation or pol-
icy, or otherwise discloses, information re-
garding purchases of the issuer’s or bidder’s 
securities in connection with the offer. 

2. Consent to Service of Process 
(a) At the time of filing this Schedule, the 

bidder (if a non-U. S. person) shall file with 
the Commission a written irrevocable con-
sent and power of attorney on Form F–X. 

(b) Any change to the name or address of a 
registrant’s agent for service shall be com-
municated promptly to the Commission by 
amendment to Form F–X referencing the file 
number of the registrant. 

PART IV—SIGNATURES 

A. The Schedule shall be signed by each 
person on whose behalf the Schedule is filed 
or its authorized representative. If the 
Schedule is signed on behalf of a person by 
his authorized representative (other than an 
executive officer or general partner of the 
bidder), evidence of the representative’s au-
thority shall be filed with the Schedule. 

B. The name and any title of each person 
who signs the Schedule shall be typed or 
printed beneath his signature. 

C. By signing this Schedule, the bidder 
consents without power of revocation that 
any administrative subpoena may be served, 
or any administrative proceeding, civil suit 
or civil action where the cause of action 
arises out of or relates to or concerns any of-
fering made or purported to be made in con-
nection with the filing on Schedule 14D–1F 
or any purchases or sales of any security in 
connection therewith, may be commenced 
against it in any administrative tribunal or 
in any appropriate court in any place subject 
to the jurisdiction of any state or of the 
United States by service of said subpoena or 
process upon the registrant’s designated 
agent. 

After due inquiry and to the best of my 
knowledge and belief, I certify that the in-
formation set forth in this statement is true, 
complete and correct. 

lllllllllllllllllllllll

(Signature) 
lllllllllllllllllllllll

(Name and Title) 
lllllllllllllllllllllll

(Date) 
[56 FR 30071, July 1, 1991; 57 FR 10615, Mar. 27, 
1992, as amended at 61 FR 24657, May 15, 1996; 
62 FR 544, Jan. 3, 1997] 

§ 240.14d–103 Schedule 14D–9F. Solici-
tation/recommendation statement 
pursuant to section 14(d)(4) of the 
Securities Exchange Act of 1934 and 
rules 14d–1(b) and 14e–2(c) there-
under. 

Securities and Exchange Commission Wash-
ington, DC 20549 

Schedule 14D–9F 
Solicitation/Recommendation Statement 

Pursuant to Section 14(d)(4) of the Securi-
ties Exchange Act of 1934 and Rules 14d– 
1(b) and 14e–2(c) Thereunder 

[Amendment No. ll] 
lllllllllllllllllllllll

(Name of Subject Company [Issuer]) 
lllllllllllllllllllllll

(Translation of Subject Company’s 
[Issuer’s] Name into English (if applicable)) 

lllllllllllllllllllllll

(Jurisdiction of Subject Company’s 
[Issuer’s] Incorporation or Organization) 

lllllllllllllllllllllll
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(Name(s) of Person(s) Filing Statement) 
lllllllllllllllllllllll

(Title of Class of Securities) 
lllllllllllllllllllllll

(CUSIP Number of Class of Securities (if 
applicable) ) 

lllllllllllllllllllllll

(Name, address (including zip code) and 
telephone number (including area code) of 
person(s) authorized to receive notices and 
communications on behalf of the person(s) 
filing statement) 

General Instructions 

I. ELIGIBILITY REQUIREMENTS FOR USE OF 
SCHEDULE 14D–9F 

A. Schedule 14D–9F is used by any issuer 
incorporated or organized under the laws of 
Canada or any Canadian province or terri-
tory that is a foreign private issuer (the 
‘‘subject company’’) , or by any director or 
officer of such issuer, where the issuer is the 
subject of a cash tender or exchange offer for 
a class of its securities filed on Schedule 
14D–1F. 

For purposes of this Schedule, ‘‘foreign pri-
vate issuer’’ shall be construed in accordance 
with Rule 405 under the Securities Act. 

B. Any person(s) using this Schedule must 
comply with the requirements of any Cana-
dian federal, provincial and/or territorial 
law, regulation or policy relating to a rec-
ommendation by the subject issuer’s board of 
directors, or any director or officer thereof, 
with respect to the offer. 

II. FILING INSTRUCTIONS 

A. Five copies of this Schedule and any 
amendment thereto (see part I, Item 1.(b)) , 
including all exhibits and any other paper or 
document filed as part of the Schedule, shall 
be filed with the Commission at its principal 
office. Each copy shall be bound, stapled or 
otherwise compiled in one or more parts, 
without stiff covers. The binding shall be 
made on the side or stitching margin in such 
manner as to leave the reading matter leg-
ible. Three additional copies of the Schedule 
and any amendment thereto, similarly 
bound, also shall be filed. No exhibits are re-
quired to accompany such additional copies. 

B. The original and at least one copy of 
this Schedule and any amendments thereto 
shall be signed manually by the persons 
specified herein. Unsigned copies shall be 
conformed. 

C. If any part of the document or docu-
ments to be sent to shareholders is in a lan-
guage other than English, it shall be accom-
panied by a translation in English. If any 
other part of this Schedule, or any exhibit or 
other paper or document filed as part of this 
Schedule, is in a language other than 
English, it shall be accompanied by a sub-
stantive summary, version or translation in 
the English language. 

D. The manually signed original of the 
Schedule or any amendment thereto shall be 
numbered sequentially (in addition to any 
internal numbering which otherwise may be 
present) by handwritten, typed, printed or 
other legible form of notation from the first 
page of the document through the last page 
of that document and any exhibits or attach-
ments thereto. Further, the total number of 
pages contained in a numbered original shall 
be set forth on the first page of the docu-
ment. 

III. COMPLIANCE WITH THE EXCHANGE ACT 

A. Pursuant to Rule 14e–2(c) under the Se-
curities Exchange Act of 1934 (the ‘‘Exchange 
Act’’), this Schedule shall be filed by an 
issuer, a class of the securities of which is 
the subject of a cash tender or exchange offer 
filed on Schedule 14D–1F, and may be filed by 
any director or officer of such issuer. 

B. Any recommendation with respect to a 
cash tender or exchange offer for a class of 
securities of the subject company made pur-
suant to this Schedule is not exempt from 
the antifraud provisions of section 10(b) of 
the Exchange Act and Rule 10b–5 thereunder 
and section 14(e) of the Exchange Act and 
Rule 14e–3 thereunder, and this Schedule 
shall be deemed ‘‘filed’’ with the Commission 
for purposes of section 18 of the Exchange 
Act. 

Part I—Information Required To Be Sent to 
Shareholders 

Item 1. Home Jurisdiction Documents 

(a) This Schedule shall be accompanied by 
the entire disclosure document or documents 
required to be delivered to holders of securi-
ties to be acquired in the proposed trans-
action pursuant to the laws, regulations or 
policies of Canada and/or any of its provinces 
or territories governing the conduct of the 
offer. It shall not include any documents in-
corporated by reference into such disclosure 
document(s) and not distributed to offerees 
pursuant to any such law, regulation or pol-
icy. 

(b) Any amendment made to a home juris-
diction document or documents shall be filed 
with the Commission under cover of this 
Schedule, which must indicate on the cover 
page the number of the amendment. 

Item 2. Informational Legends 

The following legends, to the extent appli-
cable, shall appear on the outside front cover 
page of the home jurisdiction document(s) in 
bold-face roman type at least as high as ten- 
point modern type and at least two points 
leaded: 

‘‘This tender offer is made for the securi-
ties of a foreign issuer and while the offer is 
subject to disclosure requirements of the 
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country in which the subject issuer is incor-
porated or organized, investors should be 
aware that these requirements are different 
from those of the United States. Financial 
statements included herein, if any, have been 
prepared in accordance with foreign gen-
erally accepted accounting principles and 
thus may not be comparable to financial 
statements of United States companies. 

‘‘The enforcement by investors of civil li-
abilities under the federal securities laws 
may be affected adversely by the fact that 
the issuer is located in a foreign country, 
and that some or all of its officers and direc-
tors are residents of a foreign country.’’ 

NOTE TO ITEM 2. If the home jurisdiction 
document(s) are delivered through an elec-
tronic medium, the issuer may satisfy the 
legibility requirements for the required leg-
ends relating to type size and font by pre-
senting the legend in any manner reasonably 
calculated to draw security holder attention 
to it. 

Part II—Information Not Required To Be 
Sent to Shareholders 

The exhibits specified below shall be filed 
as part of the Schedule, but are not required 
to be sent to shareholders unless so required 
pursuant to the laws, or regulations or poli-
cies of Canada and/or any of its provinces or 
territories. Exhibits shall be appropriately 
lettered or numbered for convenient ref-
erence. 

(1) File any reports or information that, in 
accordance with the requirements of the 
home jurisdiction(s), must be made publicly 
available by the person(s) filing this Sched-
ule in connection with the transaction, but 
need not be disseminated to shareholders. 

(2) File copies of any documents incor-
porated by reference into the home jurisdic-
tion document(s) . 

(3) If any name is signed to the Schedule 
pursuant to power of attorney, manually 
signed copies of any such power of attorney 
shall be filed. If the name of any officer sign-
ing on behalf of the issuer is signed pursuant 
to a power of attorney, certified copies of a 
resolution of the issuer’s board of directors 
authorizing such signature also shall be 
filed. 

Part III—Undertaking and Consent to 
Service of Process 

1. Undertaking 
The Schedule shall set forth the following 

undertaking of the person filing it: 
The person(s) filing this Schedule under-

takes to make available, in person or by 
telephone, representatives to respond to in-
quiries made by the Commission staff, and to 
furnish promptly, when requested to do so by 
the Commission staff, information relating 
to this Schedule or to transactions in said 
securities. 

2. Consent to Service of Process. 

(a) At the time of filing this Schedule, the 
person(s) (if a non-U. S. person) so filing 
shall file with the Commission a written ir-
revocable consent and power of attorney on 
Form F–X. 

(b) Any change to the name or address of a 
registrant’s agent for service shall be com-
municated promptly to the Commission by 
amendment to Form F–X referencing the file 
number of the registrant. 

Part IV—Signatures 

A. The Schedule shall be signed by each 
person on whose behalf the Schedule is filed 
or its authorized representative. If the 
Schedule is signed on behalf of a person by 
his authorized representative (other than an 
executive officer or general partner of the 
subject company), evidence of the represent-
ative’s authority shall be filed with the 
Schedule. 

B. The name and any title of each person 
who signs the Schedule shall be typed or 
printed beneath his signature. 

C. By signing this Schedule, the persons 
signing consent without power of revocation 
that any administrative subpoena may be 
served, or any administrative proceeding, 
civil suit or civil action where the cause of 
action arises out of or relates to or concerns 
any offering made or purported to be made in 
connection with filing on this Schedule 14D– 
9F or any purchases or sales of any security 
in connection therewith, may be commenced 
against them in any administrative tribunal 
or in any appropriate court in any place sub-
ject to the jurisdiction of any state or of the 
United States by service of said subpoena or 
process upon the registrant’s designated 
agent. 

After due inquiry and to the best of my 
knowledge and belief, I certify that the in-
formation set forth in this statement is true, 
complete and correct. 

lllllllllllllllllllllll

(Signature) 
lllllllllllllllllllllll

(Name and Title) 
lllllllllllllllllllllll

(Date) 
[56 FR 30073, July 1, 1991, as amended at 61 
FR 24657, May 15, 1996] 

REGULATION 14E 

§ 240.14e–1 Unlawful tender offer prac-
tices. 

As a means reasonably designed to 
prevent fraudulent, deceptive or ma-
nipulative acts or practices within the 
meaning of section 14(e) of the Act, no 
person who makes a tender offer shall: 

(a) Hold such tender offer open for 
less than twenty business days from 
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the date such tender offer is first pub-
lished or sent to security holders; pro-
vided, however, that if the tender offer 
involves a roll-up transaction as de-
fined in Item 901(c) of Regulation S–K 
(17 CFR 229.901(c)) and the securities 
being offered are registered (or author-
ized to be registered) on Form S–4 (17 
CFR 229.25) or Form F–4 (17 CFR 229.34), 
the offer shall not be open for less than 
sixty calendar days from the date the 
tender offer is first published or sent to 
security holders; 

(b) Increase or decrease the percent-
age of the class of securities being 
sought or the consideration offered or 
the dealer’s soliciting fee to be given in 
a tender offer unless such tender offer 
remains open for at least ten business 
days from the date that notice of such 
increase or decrease is first published 
or sent or given to security holders. 

Provided, however, That, for purposes of 
this paragraph, the acceptance for pay-
ment of an additional amount of secu-
rities not to exceed two percent of the 
class of securities that is the subject of 
the tender offer shall not be deemed to 
be an increase. For purposes of this 
paragraph, the percentage of a class of 
securities shall be calculated in accord-
ance with section 14(d)(3) of the Act. 

(c) Fail to pay the consideration of-
fered or return the securities deposited 
by or on behalf of security holders 
promptly after the termination or 
withdrawal of a tender offer; 

(d) Extend the length of a tender 
offer without issuing a notice of such 
extension by press release or other pub-
lic announcement, which notice shall 
include disclosure of the approximate 
number of securities deposited to date 
and shall be issued no later than the 
earlier of: (i) 9:00 a.m. Eastern time, on 
the next business day after the sched-
uled expiration date of the offer or (ii), 
if the class of securities which is the 
subject of the tender offer is registered 
on one or more national securities ex-
changes, the first opening of any one of 
such exchanges on the next business 
day after the scheduled expiration date 
of the offer. 

(e) The periods of time required by 
paragraphs (a) and (b) of this section 
shall be tolled for any period during 
which the bidder has failed to file in 
electronic format, absent a hardship 

exemption (§§ 232.201 and 232.202 of this 
chapter), the Schedule 14D–1 Tender 
Offer Statement (§ 240.14d–100 of this 
chapter), any tender offer material 
specified in paragraph (a) of Item 11 of 
that Schedule, and any amendments 
thereto. If such documents were filed 
in paper pursuant to a hardship exemp-
tion (see § 232.201 and § 232.202(d) of this 
chapter), the minimum offering periods 
shall be tolled for any period during 
which a required confirming electronic 
copy of such Schedule and tender offer 
material is delinquent. 
[44 FR 70348, Dec. 6, 1979, as amended at 51 
FR 3035, Jan. 23, 1986; 51 FR 25883, July 17, 
1986; 51 FR 32630, Sept. 15, 1986; 56 FR 57255, 
Nov. 8, 1991; 58 FR 14682, 14685, Mar. 18, 1993; 
59 FR 67765, Dec. 30, 1994; 62 FR 36459, July 8, 
1997] 

§ 240.14e–2 Position of subject com-
pany with respect to a tender offer. 

(a) Position of subject company. As a 
means reasonably designed to prevent 
fraudulent, deceptive or manipulative 
acts or practices withing the meaning 
of section 14(e) of the Act, the subject 
company, no later than 10 business 
days from the date the tender offer is 
first published or sent or given, shall 
publish, send or give to security hold-
ers a statement disclosing that the 
subject company: 

(1) Recommends acceptance or rejec-
tion of the bidder’s tender offer; 

(2) Expresses no opinion and is re-
maining neutral toward the bidder’s 
tender offer; or 

(3) Is unable to take a position with 
respect to the bidder’s tender offer. 
Such statement shall also include the 
reason(s) for the position (including 
the inability to take a position) dis-
closed therein. 

(b) Material change. If any material 
change occurs in the disclosure re-
quired by paragraph (a) of this section, 
the subject company shall promptly 
publish or send or give a statement dis-
closing such material change to secu-
rity holders. 

(c) Any issuer, a class of the securi-
ties of which is the subject of a tender 
offer filed with the Commission on 
Schedule 14D–1F and conducted in reli-
ance upon and in conformity with Rule 
14d–1(b) under the Act, and any direc-
tor or officer of such issuer where so 
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required by the laws, regulations and 
policies of Canada and/or any of its 
provinces or territories, in lieu of the 
statements called for by paragraph (a) 
of this section and Rule 14d–9 under the 
Act, shall file with the Commission on 
Schedule 14D–9F the entire disclosure 
document(s) required to be furnished to 
holders of securities of the subject 
issuer by the laws, regulations and 
policies of Canada and/or any of its 
provinces or territories governing the 
conduct of the tender offer, and shall 
disseminate such document(s) in the 
United States in accordance with such 
laws, regulations and policies. 
[44 FR 70348, Dec. 6, 1979, as amended at 56 
FR 30075, July 1, 1991] 

§ 240.14e–3 Transactions in securities 
on the basis of material, nonpublic 
information in the context of tender 
offers. 

(a) If any person has taken a substan-
tial step or steps to commence, or has 
commenced, a tender offer (the ‘‘offer-
ing person’’), it shall constitute a 
fraudulent, deceptive or manipulative 
act or practice within the meaning of 
section 14(e) of the Act for any other 
person who is in possession of material 
information relating to such tender 
offer which information he knows or 
has reason to know is nonpublic and 
which he knows or has reason to know 
has been acquired directly or indirectly 
from: 

(1) The offering person, 
(2) The issuer of the securities sought 

or to be sought by such tender offer, or 
(3) Any officer, director, partner or 

employee or any other person acting on 
behalf of the offering person or such 
issuer, to purchase or sell or cause to 
be purchased or sold any of such securi-
ties or any securities convertible into 
or exchangeable for any such securities 
or any option or right to obtain or to 
dispose of any of the foregoing securi-
ties, unless within a reasonable time 
prior to any purchase or sale such in-
formation and its source are publicly 
disclosed by press release or otherwise. 

(b) A person other than a natural per-
son shall not violate paragraph (a) of 
this section if such person shows that: 

(1) The individual(s) making the in-
vestment decision on behalf of such 
person to purchase or sell any security 
described in paragraph (a) of this sec-

tion or to cause any such security to be 
purchased or sold by or on behalf of 
others did not know the material, non-
public information; and 

(2) Such person had implemented one 
or a combination of policies and proce-
dures, reasonable under the cir-
cumstances, taking into consideration 
the nature of the person’s business, to 
ensure that individual(s) making in-
vestment decision(s) would not violate 
paragraph (a) of this section, which 
policies and procedures may include, 
but are not limited to, (i) those which 
restrict any purchase, sale and causing 
any purchase and sale of any such secu-
rity or (ii) those which prevent such in-
dividual(s) from knowing such informa-
tion. 

(c) Notwithstanding anything in 
paragraph (a) of this section to con-
trary, the following transactions shall 
not be violations of paragraph (a) of 
this section: 

(1) Purchase(s) of any security de-
scribed in paragraph (a) of this section 
by a broker or by another agent on be-
half of an offering person; or 

(2) Sale(s) by any person of any secu-
rity described in paragraph (a) of this 
section to the offering person. 

(d)(1) As a means reasonably designed 
to prevent fraudulent, deceptive or ma-
nipulative acts or practices within the 
meaning of section 14(e) of the Act, it 
shall be unlawful for any person de-
scribed in paragraph (d)(2) of this sec-
tion to communicate material, non-
public information relating to a tender 
offer to any other person under cir-
cumstances in which it is reasonably 
foreseeable that such communication 
is likely to result in a violation of this 
section except that this paragraph shall 
not apply to a communication made in 
good faith, 

(i) To the officers, directors, partners 
or employees of the offering person, to 
its advisors or to other persons, in-
volved in the planning, financing, prep-
aration or execution of such tender 
offer; 

(ii) To the issuer whose securities are 
sought or to be sought by such tender 
offer, to its officers, directors, part-
ners, employees or advisors or to other 
persons, involved in the planning, fi-
nancing, preparation or execution of 
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the activities of the issuer with respect 
to such tender offer; or 

(iii) To any person pursuant to a re-
quirement of any statute or rule or 
regulation promulgated thereunder. 

(2) The persons referred to in para-
graph (d)(1) of this section are: 

(i) The offering person or its officers, 
directors, partners, employees or advi-
sors; 

(ii) The issuer of the securities 
sought or to be sought by such tender 
offer or its officers, directors, partners, 
employees or advisors; 

(iii) Anyone acting on behalf of the 
persons in paragraph (d)(2)(i) of this 
section or the issuer or persons in para-
graph (d)(2)(ii) of this section; and 

(iv) Any person in possession of ma-
terial information relating to a tender 
offer which information he knows or 
has reason to know is nonpublic and 
which he knows or has reason to know 
has been acquired directly or indirectly 
from any of the above. 
[45 FR 60418, Sept. 12, 1980] 

§ 240.14e–4 Prohibited transactions in 
connection with partial tender of-
fers. 

(a) Definitions. For purposes of this 
section: 

(1) The amount of a person’s ‘‘net 
long position’’ in a subject security 
shall equal the excess, if any, of such 
person’s ‘‘long position’’ over such per-
son’s ‘‘short position.’’ For the pur-
poses of determining the net long posi-
tion as of the end of the proration pe-
riod and for tendering concurrently to 
two or more partial tender offers, secu-
rities that have been tendered in ac-
cordance with the rule and not with-
drawn are deemed to be part of the per-
son’s long position. 

(i) Such person’s long position is the 
amount of subject securities that such 
person: 

(A) Or his agent has title to or would 
have title to but for having lent such 
securities; or 

(B) Has purchased, or has entered 
into an unconditional contract, binding 
on both parties thereto, to purchase 
but has not yet received; or 

(C) Has exercised a standardized call 
option for; or 

(D) Has converted, exchanged, or ex-
ercised an equivalent security for; or 

(E) Is entitled to receive upon con-
version, exchange, or exercise of an 
equivalent security. 

(ii) Such person’s short position, is the 
amount of subject securities or subject 
securities underlying equivalent secu-
rities that such person: 

(A) Has sold, or has entered into an 
unconditional contract, binding on 
both parties thereto, to sell; or 

(B) Has borrowed; or 
(C) Has written a non-standardized 

call option, or granted any other right 
pursuant to which his shares may be 
tendered by another person; or 

(D) Is obligated to deliver upon exer-
cise of a standardized call option sold 
on or after the date that a tender offer 
is first publicly announced or other-
wise made known by the bidder to 
holders of the security to be acquired, 
if the exercise price of such option is 
lower than the highest tender offer 
price or stated amount of the consider-
ation offered for the subject security. 
For the purpose of this paragraph, if 
one or more tender offers for the same 
security are ongoing on such date, the 
announcement date shall be that of the 
first announced offer. 

(2) The term equivalent security 
means: 

(i) Any security (including any op-
tion, warrant, or other right to pur-
chase the subject security), issued by 
the person whose securities are the 
subject of the offer, that is imme-
diately convertible into, or exchange-
able or exercisable for, a subject secu-
rity, or 

(ii) Any other right or option (other 
than a standardized call option) that 
entitles the holder thereof to acquire a 
subject security, but only if the holder 
thereof reasonably believes that the 
maker or writer of the right or option 
has title to and possession of the sub-
ject security and upon exercise will 
promptly deliver the subject security. 

(3) The term subject security means a 
security that is the subject of any ten-
der offer or request or invitation for 
tenders. 

(4) For purposes of this rule, a person 
shall be deemed to ‘‘tender’’ a security 
if he: 

(i) Delivers a subject security pursu-
ant to an offer, 

(ii) Causes such delivery to be made, 
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(iii) Guarantees delivery of a subject 
security pursuant to a tender offer, 

(iv) Causes a guarantee of such deliv-
ery to be given by another person, or 

(v) Uses any other method by which 
acceptance of a tender offer may be 
made. 

(5) The term partial tender offer means 
a tender offer or request or invitation 
for tenders for less than all of the out-
standing securities subject to the offer 
in which tenders are accepted either by 
lot or on a pro rata basis for a specified 
period, or a tender offer for all of the 
outstanding shares that offers a choice 
of consideration in which tenders for 
different forms of consideration may be 
accepted either by lot or on a pro rata 
basis for a specified period. 

(6) The term standardized call option 
means any call option that is traded on 
an exchange, or for which quotation in-
formation is disseminated in an elec-
tronic interdealer quotation system of 
a registered national securities asso-
ciation. 

(b) It shall be unlawful for any person 
acting alone or in concert with others, 
directly or indirectly, to tender any 
subject security in a partial tender 
offer: 

(1) For his own account unless at the 
time of tender, and at the end of the 
proration period or period during which 
securities are accepted by lot (includ-
ing any extensions thereof), he has a 
net long position equal to or greater 
than the amount tendered in: 

(i) The subject security and will de-
liver or cause to be delivered such se-
curity for the purpose of tender to the 
person making the offer within the pe-
riod specified in the offer; or 

(ii) An equivalent security and, upon 
the acceptance of his tender will ac-
quire the subject security by conver-
sion, exchange, or exercise of such 
equivalent security to the extent re-
quired by the terms of the offer, and 
will deliver or cause to be delivered the 
subject security so acquired for the 
purpose of tender to the person making 
the offer within the period specified in 
the offer; or 

(2) For the account of another person 
unless the person making the tender: 

(i) Possesses the subject security or 
an equivalent security, or 

(ii) Has a reasonable belief that, upon 
information furnished by the person on 
whose behalf the tender is made, such 
person owns the subject security or an 
equivalent security and will promptly 
deliver the subject security or such 
equivalent security for the purpose of 
tender to the person making the ten-
der. 

(c) This rule shall not prohibit any 
transaction or transactions which the 
Commission, upon written request or 
upon its own motion, exempts, either 
unconditionally or on specified terms 
and conditions. 
[49 FR 13870, Apr. 9, 1984, as amended at 50 
FR 8102, Feb. 28, 1985. Redesignated and 
amended at 55 FR 50320, Dec. 6, 1990] 

§ 240.14e–6 Repurchase offers by cer-
tain closed-end registered invest-
ment companies. 

Sections 240.14e–1 and 240.14e–2 shall 
not apply to any offer by a closed-end 
management investment company to 
repurchase equity securities of which it 
is the issuer pursuant to § 270.23c–3 of 
this chapter. 
[58 FR 19343, Apr. 14, 1993] 

§ 240.14e–7 Unlawful tender offer prac-
tices in connection with roll-ups. 

In order to implement section 14(h) of 
the Act (15 U.S.C. 78n(h)): 

(a)(1) It shall be unlawful for any per-
son to receive compensation for solic-
iting tenders directly from security 
holders in connection with a roll-up 
transaction as provided in paragraph 
(a)(2) of this section, if the compensa-
tion is: 

(i) Based on whether the solicited 
person participates in the tender offer; 
or 

(ii) Contingent on the success of the 
tender offer. 

(2) Paragraph (a)(1) of this section is 
applicable to a roll-up transaction as 
defined in Item 901(c) of Regulation S– 
K (§ 229.901(c) of this chapter), struc-
tured as a tender offer, except for a 
transaction involving only: 

(i) Finite-life entities that are not 
limited partnerships; 

(ii) Partnerships whose investors will 
receive new securities or securities in 
another entity that are not reported 
under a transaction reporting plan de-
clared effective before December 17, 
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1993 by the Commission under section 
11A of the Act (15 U.S.C. 78k–1); or 

(iii) Partnerships whose investors’ se-
curities are reported under a trans-
action reporting plan declared effective 
before December 17, 1993 by the Com-
mission under section 11A of the Act 
(15 U.S.C. 78k–1). 

(b)(1) It shall be unlawful for any fi-
nite-life entity that is the subject of a 
roll-up transaction as provided in para-
graph (b)(2) of this section to fail to 
provide a security holder list or mail 
communications related to a tender 
offer that is in furtherance of the roll- 
up transaction, at the option of a re-
questing security holder, pursuant to 
the procedures set forth in § 240.14a–7. 

(2) Paragraph (b)(1) of this section is 
applicable to a roll-up transaction as 
defined in Item 901(c) of Regulation S– 
K (§ 229.901(c) of this chapter), struc-
tured as a tender offer, that involves: 

(i) An entity with securities reg-
istered pursuant to section 12 of the 
Act (15 U.S.C. 78l); or 

(ii) A limited partnership, unless the 
transaction involves only: 

(A) Partnerships whose investors will 
receive new securities or securities in 
another entity that are not reported 
under a transaction reporting plan de-
clared effective before December 17, 
1993 by the Commission under section 
11A of the Act (15 U.S.C. 78k–1); or 

(B) Partnerships whose investors’ se-
curities are reported under a trans-
action reporting plan declared effective 
before December 17, 1993 by the Com-
mission under section 11A of the Act 
(15 U.S.C. 78k–1). 
[59 FR 63685, Dec. 8, 1994] 

§ 240.14f–1 Change in majority of di-
rectors. 

If, pursuant to any arrangement or 
understanding with the person or per-
sons acquiring securities in a trans-
action subject to section 13(d) or 14(d) 
of the Act, any persons are to be elect-
ed or designated as directors of the 
issuer, otherwise than at a meeting of 
security holders, and the persons so 
elected or designated will constitute a 
majority of the directors of the issuer, 
then, not less than 10 days prior to the 
date any such person take office as a 
director, or such shorter period prior to 
that date as the Commission may au-

thorize upon a showing of good cause 
therefor, the issuer shall file with the 
Commission and transmit to all hold-
ers of record of securities of the issuer 
who would be entitled to vote at a 
meeting for election of directors, infor-
mation substantially equivalent to the 
information which would be required 
by Items 6 (a), (d) and (e), 7 and 8 of 
Schedule 14A of Regulation 14A 
(§ 240.14a–101 of this chapter) to be 
transmitted if such person or persons 
were nominees for election as directors 
at a meeting of such security holders. 
Eight copies of such information shall 
be filed with the Commission. 
[33 FR 11017, Aug. 2, 1968, as amended at 34 
FR 6101, Apr. 4, 1969; 51 FR 42072, Nov. 20, 
1986] 

EXEMPTION OF CERTAIN SECURITIES 
FROM SECTION 15(a) 

§ 240.15a–2 Exemption of certain secu-
rities of cooperative apartment 
houses from section 15(a). 

Shares of a corporation which rep-
resent ownership, or entitle the holders 
thereof to possession and occupancy, of 
specific apartment units in property 
owned by such corporations and orga-
nized and operated on a cooperative 
basis are hereby exempted from the op-
eration of section 15(a) of the Securi-
ties Exchange Act of 1934, when such 
shares are sold by or through a real es-
tate broker licensed under the laws of 
the political subdivision in which the 
property is located. 
(Secs. 3, 48 Stat. 882, as amended, 895, as 
amended; 15 U.S.C. 78c, 78o) 
[13 FR 8204, Dec. 22, 1948] 

§ 240.15a–3 [Reserved] 

§ 240.15a–4 Forty-five day exemption 
from registration for certain mem-
bers of national securities ex-
changes. 

(a) A natural person who is a member 
of a national securities exchange shall, 
upon termination of his association 
with a registered broker-dealer, be ex-
empt, for a period of forty-five days 
after such termination, from the reg-
istration requirement of section 15(a) 
of the Act solely for the purpose of con-
tinuing to effect transactions on the 
floor of such exchange if (1) such per-
son has filed with the Commission an 
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application for registration as a 
broker-dealer and such person complies 
in all material respects with rules of 
the Commission applicable to reg-
istered brokers and dealers and (2) such 
exchange has filed with the Commis-
sion a statement that it has reviewed 
such application and that there do not 
appear to be grounds for its denial. 

(b) The exemption from registration 
provided by this rule shall not be avail-
able to any person while there is pend-
ing before the Commission any pro-
ceeding involving any such person pur-
suant to section 15(b)(1)(B) of the Act. 
[41 FR 18290, May 3, 1976] 

§ 240.15a–5 Exemption of certain 
nonbank lenders. 

A lender approved under the rules 
and regulations of the Small Business 
Administration shall be exempt from 
the registration requirement of section 
15(a) (1) of the Act if it does not engage 
in the business of effecting trans-
actions in securities or of buying and 
selling securities for its own account 
except in respect of receiving notes evi-
dencing loans to small business con-
cerns and selling the portion of such 
notes guaranteed by the Small Busi-
ness Administration through or to a 
registered broker or dealer or to a 
bank, a savings institution, an insur-
ance company, or an account over 
which an investment adviser registered 
pursuant to the Investment Advisers 
Act of 1940 exercises investment discre-
tion. 
[41 FR 50645, Nov. 17, 1976] 

REGISTRATION OF BROKERS AND 
DEALERS 

§ 240.15a–6 Exemption of certain for-
eign brokers or dealers. 

(a) A foreign broker or dealer shall be 
exempt from the registration require-
ments of sections 15(a)(1) or 15B(a)(1) of 
the Act to the extent that the foreign 
broker or dealer: 

(1) Effects transactions in securities 
with or for persons that have not been 
solicited by the foreign broker or deal-
er; or 

(2) Furnishes research reports to 
major U.S. institutional investors, and 
effects transactions in the securities 
discussed in the research reports with 

or for those major U.S. institutional 
investors, provided that: 

(i) The research reports do not rec-
ommend the use of the foreign broker 
or dealer to effect trades in any secu-
rity; 

(ii) The foreign broker or dealer does 
not initiate contact with those major 
U.S. institutional investors to follow 
up on the research reports, and does 
not otherwise induce or attempt to in-
duce the purchase or sale of any secu-
rity by those major U.S. institutional 
investors; 

(iii) If the foreign broker or dealer 
has a relationship with a registered 
broker or dealer that satisfies the re-
quirements of paragraph (a)(3) of this 
section, any transactions with the for-
eign broker or dealer in securities dis-
cussed in the research reports are ef-
fected only through that registered 
broker or dealer, pursuant to the provi-
sions of paragraph (a)(3) of this section; 
and 

(iv) The foreign broker or dealer does 
not provide research to U.S. persons 
pursuant to any express or implied un-
derstanding that those U.S. persons 
will direct commission income to the 
foreign broker or dealer; or 

(3) Induces or attempts to induce the 
purchase or sale of any security by a 
U.S. institutional investor or a major 
U.S. institutional investor, provided 
that: 

(i) The foreign broker or dealer: 
(A) Effects any resulting trans-

actions with or for the U.S. institu-
tional investor or the major U.S. insti-
tutional investor through a registered 
broker or dealer in the manner de-
scribed by paragraph (a)(3)(iii) of this 
section; and 

(B) Provides the Commission (upon 
request or pursuant to agreements 
reached between any foreign securities 
authority, including any foreign gov-
ernment, as specified in section 3(a)(50) 
of the Act, and the Commission or the 
U.S. Government) with any informa-
tion or documents within the posses-
sion, custody, or control of the foreign 
broker or dealer, any testimony of for-
eign associated persons, and any assist-
ance in taking the evidence of other 
persons, wherever located, that the 
Commission requests and that relates 
to transactions under paragraph (a)(3) 
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of this section, except that if, after the 
foreign broker or dealer has exercised 
its best efforts to provide the informa-
tion, documents, testimony, or assist-
ance, including requesting the appro-
priate governmental body and, if le-
gally necessary, its customers (with re-
spect to customer information) to per-
mit the foreign broker or dealer to pro-
vide the information, documents, testi-
mony, or assistance to the Commis-
sion, the foreign broker or dealer is 
prohibited from providing this infor-
mation, documents, testimony, or as-
sistance by applicable foreign law or 
regulations, then this paragraph 
(a)(3)(i)(B) shall not apply and the for-
eign broker or dealer will be subject to 
paragraph (c) of this section; 

(ii) The foreign associated person of 
the foreign broker or dealer effecting 
transactions with the U.S. institu-
tional investor or the major U.S. insti-
tutional investor: 

(A) Conducts all securities activities 
from outside the U.S., except that the 
foreign associated persons may conduct 
visits to U.S. institutional investors 
and major U.S. institutional investors 
within the United States, provided 
that: 

(1) The foreign associated person is 
accompanied on these visits by an asso-
ciated person of a registered broker or 
dealer that accepts responsibility for 
the foreign associated person’s commu-
nications with the U.S. institutional 
investor or the major U.S institutional 
investor; and 

(2) Transactions in any securities dis-
cussed during the visit by the foreign 
associated person are effected only 
through the registered broker or deal-
er, pursuant to paragraph (a)(3) of this 
section; and 

(B) Is determined by the registered 
broker or dealer to: 

(1) Not be subject to a statutory dis-
qualification specified in section 
3(a)(39) of the Act, or any substantially 
equivalent foreign 

(i) Expulsion or suspension from 
membership, 

(ii) Bar or suspension from associa-
tion, 

(iii) Denial of trading privileges, 
(iv) Order denying, suspending, or re-

voking registration or barring or sus-
pending association, or 

(v) Finding with respect to causing 
any such effective foreign suspension, 
expulsion, or order; 

(2) Not to have been convicted of any 
foreign offense, enjoined from any for-
eign act, conduct, or practice, or found 
to have committed any foreign act sub-
stantially equivalent to any of those 
listed in sections 15(b)(4) (B), (C), (D), 
or (E) of the Act; and 

(3) Not to have been found to have 
made or caused to be made any false 
foreign statement or omission substan-
tially equivalent to any of those listed 
in section 3(a)(39)(E) of the Act; and 

(iii) The registered broker or dealer 
through which the transaction with the 
U.S. institutional investor or the 
major U.S. institutional investor is ef-
fected: 

(A) Is responsible for: 
(1) Effecting the transactions con-

ducted under paragraph (a)(3) of this 
section, other than negotiating their 
terms; 

(2) Issuing all required confirmations 
and statements to the U.S. institu-
tional investor or the major U.S. insti-
tutional investor; 

(3) As between the foreign broker or 
dealer and the registered broker or 
dealer, extending or arranging for the 
extension of any credit to the U.S. in-
stitutional investor or the major U.S. 
institutional investor in connection 
with the transactions; 

(4) Maintaining required books and 
records relating to the transactions, 
including those required by Rules 17a– 
3 and 17a–4 under the Act (17 CFR 
2410.17a–3 and l7a–4); 

(5) Complying with Rule 15c3–1 under 
the Act (17 CFR 240.15c3–1) with respect 
to the transactions; and 

(6) Receiving, delivering, and safe-
guarding funds and securities in con-
nection with the transactions on behalf 
of the U.S. institutional investor or the 
major U.S. institutional investor in 
compliance with Rule 15c3–3 under the 
Act (17 CFR 240.15c3–3); 

(B) Participates through an associ-
ated person in all oral communications 
between the foreign associated person 
and the U.S. institutional investor, 
other than a major U.S. institutional 
investor; 

(C) Has obtained from the foreign 
broker or dealer, with respect to each 
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foreign associated person, the types of 
information specified in Rule l7a– 
3(a)(12) under the Act (17 CFR 240.17a– 
3(a)(12)), provided that the information 
required by paragraph (a)(12)(d) of that 
Rule shall include sanctions imposed 
by foreign securities authorities, ex-
changes, or associations, including 
without limitation those described in 
paragraph (a)(3)(ii)(B) of this section; 

(D) Has obtained from the foreign 
broker or dealer and each foreign asso-
ciated person written consent to serv-
ice of process for any civil action 
brought by or proceeding before the 
Commission or a self-regulatory orga-
nization (as defined in section 3(a)(26) 
of the Act), providing that process may 
be served on them by service on the 
registered broker or dealer in the man-
ner set forth on the registered broker’s 
or dealer’s current Form BD; and 

(E) Maintains a written record of the 
information and consents required by 
paragraphs (a)(3)(iii) (C) and (D) of this 
section, and all records in connection 
with trading activities of the U.S. in-
stitutional investor or the major U.S. 
institutional investor involving the 
foreign broker or dealer conducted 
under paragraph (a)(3) of this section, 
in an office of the registered broker or 
dealer located in the United States 
(with respect to nonresident registered 
brokers or dealers, pursuant to Rule 
17a–7(a) under the Act (17 CFR 240.17a– 
7(a))), and makes these records avail-
able to the Commission upon request; 
or 

(4) Effects transactions in securities 
with or for, or induces or attempts to 
induce the purchase or sale of any se-
curity by: 

(i) A registered broker or dealer, 
whether the registered broker or dealer 
is acting as principal for its own ac-
count or as agent for others, or a bank 
acting in a broker or dealer capacity as 
permitted by U.S. law; 

(ii) The African Development Bank, 
the Asian Development Bank, the 
Inter-American Development Bank, 
the International Bank for Reconstruc-
tion and Development, the Inter-
national Monetary Fund, the United 
Nations, and their agencies, affiliates, 
and pension funds; 

(iii) A foreign person temporarily 
present in the United States, with 

whom the foreign broker or dealer had 
a bona fide, pre-existing relationship 
before the foreign person entered the 
United States; 

(iv) Any agency or branch of a U.S. 
person permanently located outside the 
United States, provided that the trans-
actions occur outside the United 
States; or 

(v) U.S. citizens resident outside the 
United States, provided that the trans-
actions occur outside the United 
States, and that the foreign broker or 
dealer does not direct its selling efforts 
toward identifiable groups of U.S. citi-
zens resident abroad. 

(b) When used in this rule, 
(1) The term family of investment com-

panies shall mean: 
(i) Except for insurance company sep-

arate accounts, any two or more sepa-
rately registered investment compa-
nies under the Investment Company 
Act of 1940 that share the same invest-
ment adviser or principal underwriter 
and hold themselves out to investors as 
related companies for purposes of in-
vestment and investor services; and 

(ii) With respect to insurance com-
pany separate accounts, any two or 
more separately registered separate ac-
counts under the Investment Company 
Act of 1940 that share the same invest-
ment adviser or principal underwriter 
and function under operational or ac-
counting or control systems that are 
substantially similar. 

(2) The term foreign associated person 
shall mean any natural person domi-
ciled outside the United States who is 
an associated person, as defined in sec-
tion 3(a)(18) of the Act, of the foreign 
broker or dealer, and who participates 
in the solicitation of a U.S. institu-
tional investor or a major U.S. institu-
tional investor under paragraph (a)(3) 
of this section. 

(3) The term foreign broker or dealer 
shall mean any non-U.S. resident per-
son (including any U.S. person engaged 
in business as a broker or dealer en-
tirely outside the United States, except 
as otherwise permitted by this rule) 
that is not an office or branch of, or a 
natural person associated with, a reg-
istered broker or dealer, whose securi-
ties activities, if conducted in the 
United States, would be described by 
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the definition of ‘‘broker’’ or ‘‘dealer’’ 
in sections 3(a)(4) or 3(a)(5) of the Act. 

(4) The term major U.S. institutional 
investor shall mean a person that is: 

(i) A U.S. institutional investor that 
has, or has under management, total 
assets in excess of $100 million; pro-
vided, however, that for purposes of de-
termining the total assets of an invest-
ment company under this rule, the in-
vestment company may include the as-
sets of any family of investment com-
panies of which it is a part; or 

(ii) An investment adviser registered 
with the Commission under section 203 
of the Investment Advisers Act of 1940 
that has total assets under manage-
ment in excess of $100 million. 

(5) The term registered broker or dealer 
shall mean a person that is registered 
with the Commission under sections 
15(b), 15B(a)(2), or 15C(a)(2) of the Act. 

(6) The term United States shall mean 
the United States of America, includ-
ing the States and any territories and 
other areas subject to its jurisdiction. 

(7) The term U.S. institutional investor 
shall mean a person that is: 

(i) An investment company reg-
istered with the Commission under sec-
tion 8 of the Investment Company Act 
of 1940; or 

(ii) A bank, savings and loan associa-
tion, insurance company, business de-
velopment company, small business in-
vestment company, or employee ben-
efit plan defined in Rule 501(a)(1) of 
Regulation D under the Securities Act 
of 1933 (17 CFR 230.501(a)(1)); a private 
business development company defined 
in Rule 501(a)(2) (17 CFR 230.501(a)(2)); 
an organization described in section 
501(c)(3) of the Internal Revenue Code, 
as defined in Rule 501(a)(3) (17 CFR 
230.501(a)(3)); or a trust defined in Rule 
501(a)(7) (17 CFR 230.501(a)(7)). 

(c) The Commission, by order after 
notice and opportunity for hearing, 
may withdraw the exemption provided 
in paragraph (a)(3) of this section with 
respect to the subsequent activities of 
a foreign broker or dealer or class of 
foreign brokers or dealers conducted 
from a foreign country, if the Commis-
sion finds that the laws or regulations 
of that foreign country have prohibited 
the foreign broker or dealer, or one of 
a class of foreign brokers or dealers, 
from providing, in response to a re-

quest from the Commission, informa-
tion or documents within its posses-
sion, custody, or control, testimony of 
foreign associated persons, or assist-
ance in taking the evidence of other 
persons, wherever located, related to 
activities exempted by paragraph (a)(3) 
of this section. 
[54 FR 30031, July 18, 1989] 

§ 240.15b1–1 Application for registra-
tion of brokers or dealers. 

(a) An application for registration of 
a broker or dealer filed pursuant to 
section 15(b) shall be filed on Form BD 
(§ 249.501 of this chapter) in accordance 
with the instructions contained there-
in. 

(b) Every application for registration 
of a broker or dealer that is filed on or 
after January 25, 1993, shall be filed 
with the Central Registration Deposi-
tory operated by the National Associa-
tion of Securities Dealers, Inc. 

(c) An application for registration 
that is filed with the Central Registra-
tion Depository pursuant to this sec-
tion shall be considered filed with the 
Commission for purposes of Section 
15(b) of the Act. 

(Secs. 15, 17, 48 Stat. 895, as amended, 897, as 
amended; 15 U.S.C. 78o, 78q) 
[19 FR 1041, Feb. 24, 1954. Redesignated at 30 
FR 11851, Sept. 16, 1965, and amended at 58 
FR 14, Jan. 4, 1993] 

§ 240.15b1–2 [Reserved] 

§ 240.15b1–3 Registration of successor 
to registered broker or dealer. 

(a) In the event that a broker or deal-
er succeeds to and continues the busi-
ness of a broker or dealer registered 
pursuant to section 15(b) of the Act, 
the registration of the predecessor 
shall be deemed to remain effective as 
the registration of the successor if the 
successor, within 30 days after such 
succession, files an application for reg-
istration on Form BD, and the prede-
cessor files a notice of withdrawal from 
registration on Form BDW; Provided, 
however, That the registration of the 
predecessor broker or dealer will cease 
to be effective as the registration of 
the successor broker or dealer 45 days 
after the application for registration 
on Form BD is filed by such successor. 
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(b) Notwithstanding paragraph (a) of 
this section, if a broker or dealer suc-
ceeds to and continues the business of 
a registered predecessor broker or deal-
er, and the succession is based solely 
on a change in the predecessor’s date 
or state of incorporation, form of orga-
nization, or composition of a partner-
ship, the successor may, within 30 days 
after the succession, amend the reg-
istration of the predecessor broker or 
dealer on Form BD to reflect these 
changes. This amendment shall be 
deemed an application for registration 
filed by the predecessor and adopted by 
the successor. 
[58 FR 10, Jan. 4, 1993] 

§ 240.15b1–4 Registration of fidu-
ciaries. 

The registration of a broker or dealer 
shall be deemed to be the registration 
of any executor, administrator, guard-
ian, conservator, assignee for the ben-
efit of creditors, receiver, trustee in in-
solvency or bankruptcy, or other fidu-
ciary, appointed or qualified by order, 
judgment, or decree of a court of com-
petent jurisdiction to continue the 
business of such registered broker or 
dealer; Provided, That such fiduciary 
files with the Commission, within 30 
days after entering upon the perform-
ance of his duties, a statement setting 
forth as to such fiduciary substantially 
the information required by Form BD. 

(Secs. 15, 17, 48 Stat. 895, as amended, 897 as 
amended; 15 U.S.C. 78o, 78q) 
[19 FR 1041, Feb. 24, 1954. Redesignated at 30 
FR 11851, Sept. 16, 1965] 

§ 240.15b1–5 Consent to service of 
process to be furnished by non-
resident brokers or dealers and by 
nonresident general partners or 
managing agents of brokers or deal-
ers. 

(a) Each nonresident broker or dealer 
registered or applying for registration 
pursuant to section 15(b) of the Securi-
ties Exchange Act of 1934, each non-
resident general partner of a broker or 
dealer partnership which is registered 
or applying for registration, and each 
nonresident managing agent of any 
other unincorporated broker or dealer 
which is registered or applying for reg-
istration, shall furnish to the Commis-
sion, in a form prescribed by or accept-
able to it, a written irrevocable con-

sent and power of attorney which (1) 
designates the Securities and Exchange 
Commission as an agent upon whom 
may be served any process, pleadings, 
or other papers in any civil suit or ac-
tion brought in any appropriate court 
in any place subject to the jurisdiction 
of the United States, with respect to 
any cause of action (i) which accrues 
during the period beginning when such 
broker or dealer becomes registered 
pursuant to section 15 of the Securities 
Exchange Act of 1934 and the rules and 
regulations thereunder and ending ei-
ther when such registration is can-
celled or revoked, or when the Commis-
sion receives from such broker or deal-
er a notice to withdraw from such reg-
istration, whichever is earlier, (ii) 
which arises out of any activity, in any 
place subject to the jurisdiction of the 
United States, occurring in connection 
with the conduct of business of a 
broker or dealer, and (iii) which is 
founded directly or indirectly, upon the 
provisions of the Securities Act of 1933, 
the Securities Exchange Act of 1934, 
the Trust Indenture Act of 1939, the In-
vestment Company Act of 1940, the In-
vestment Advisers Act of 1940, or any 
rule or regulation under any of said 
Acts; and (2) stipulates and agrees that 
any such civil suit or action may be 
commended by the service of process 
upon the Commission and the for-
warding of a copy thereof as provided 
in paragraph (c) of this section, and 
that the service as aforesaid of any 
such process, pleadings, or other papers 
upon the Commission shall be taken 
and held in all courts to be as valid and 
binding as if due personal service 
thereof had been made. 

(b) The required consent and power of 
attorney shall be furnished to the Com-
mission within the following period of 
time: 

(1) Each nonresident broker or dealer 
registered at the time this section be-
comes effective, and each nonresident 
general partner or managing agent of 
an unincorporated broker or dealer reg-
istered at the time this section be-
comes effective, shall furnish such con-
sent and power of attorney within 60 
days after such date; 

(2) Each broker or dealer applying for 
registration after the effective date of 
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this section shall furnish, at the time 
of filing such application, all the con-
sents and powers of attorney required 
to be furnished by such broker or deal-
er and by each general partner or man-
aging agent thereof; Provided, however, 
That where an application for registra-
tion of a broker or dealer is pending at 
the time this section becomes effective 
such consents and powers of attorney 
shall be furnished within 30 days after 
this section becomes effective. 

(3) Each broker or dealer registered 
or applying for registration who or 
which becomes a nonresident broker or 
dealer after the effective date of this 
section, and each general partner or 
managing agent, of an unincorporated 
broker or dealer registered or applying 
for registration, who becomes a non-
resident after the effective date of this 
section, shall furnish such consent and 
power of attorney within 30 days there-
after. 

(c) Service of any process, pleadings 
or other papers on the Commission 
under this part shall be made by deliv-
ering the requisite number of copies 
thereof to the Secretary of the Com-
mission or to such other person as the 
Commission may authorize to act in its 
behalf. Whenever any process, plead-
ings or other papers as aforesaid are 
served upon the Commission, it shall 
promptly forward a copy thereof by 
registered or certified mail to the ap-
propriate defendants at their last ad-
dress of record filed with the Commis-
sion. The Commission shall be fur-
nished a sufficient number of copies for 
such purpose, and one copy for its file. 

(d) For purposes of this section the 
following definitions shall apply: 

(1) The term broker shall have the 
meaning set out in section 3(a)(4) of the 
Securities Exchange Act of 1934. 

(2) The term dealer shall have the 
meaning set out in section 3(a)(5) of the 
Securities Exchange Act of 1934. 

(3) The term managing agent shall 
mean any person, including a trustee, 
who directs or manages or who partici-
pated in the directing or managing of 
the affairs of any unincoprorated orga-
nization or association which is not a 
partnership. 

(4) The term nonresident broker or 
dealer shall mean (i) in the case of an 
individual, one who resides in or has 

his principal place of business in any 
place not subject to the jurisdiction of 
the United States; (ii) in the case of a 
corporation, one incorporated in or 
having its principal place of business in 
any place not subject to the jurisdic-
tion of the United States; (iii) in the 
case of a partnership or other 
unincoporated organization or associa-
tion, one having its principal place of 
business in any place not subject to the 
jurisdiction of the United States. 

(5) A general partner or managing 
agent of a broker or dealer shall be 
deemed to be a nonresident if he re-
sides in any place not subject to the ju-
risdiction of the United States. 

(Sec. 319, 53 Stat. 1173, secs. 38, 211, 54 Stat. 
641, 855; 15 U.S.C. 77sss, 80a–37, 80b–11) 
[18 FR 2578, May 2, 1953, as amended at 23 FR 
9691, Dec. 16, 1958; 29 FR 16982, Dec. 11, 1964. 
Redesignated at 30 FR 11851, Sept. 16, 1965] 

§ 240.15b2–2 Inspection of newly reg-
istered brokers and dealers. 

(a) Definition. For the purpose of this 
section the term applicable financial re-
sponsibility rules shall include: 

(1) Any rule adopted by the Commis-
sion pursuant to sections 8, 15(c)(3), 
17(a), or 17(e)(1)(A) of the Act; 

(2) Any rule adopted by the Commis-
sion relating to hypothecation or lend-
ing of customer securities; 

(3) Any other rule adopted by the 
Commission relating to the protection 
of funds or securities; and 

(4) Any rule adopted by the Secretary 
of the Treasury pursuant to section 
15C(b)(1) of the Act. 

(b) Each self-regulatory organization 
that has responsibility for examining a 
broker or dealer member (including 
members that are government securi-
ties brokers or government securities 
dealers registered pursuant to section 
15C(a)(1)(A) of the Act) for compliance 
with applicable financial responsibility 
rules is authorized and directed to con-
duct an inspection of the member, 
within six months of the member’s reg-
istration with the Commission, to de-
termine whether the member is oper-
ating in conformity with applicable fi-
nancial responsibility rules. 

(c) The examining self-regulatory or-
ganization is further authorized and di-
rected to conduct an inspection of the 
member no later than twelve months 
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from the member’s registration with 
the Commission, to determine whether 
the member is operating in conformity 
with all other applicable provisions of 
the Act and rules thereunder. 

(d) In each case where the examining 
self-regulatory organization deter-
mines that a broker or dealer member 
has not commenced actual operations 
within six months of the member’s reg-
istration with the Commission, it shall 
delay the inspection pursuant to this 
section until the second six month pe-
riod from the member’s registration 
with the Commission. 

(e) No inspection need be conducted 
as provided for in paragraphs (b) and 
(c) of this section if: (1) The member 
was registered with the Commission 
prior to April 26, 1982; (2) an inspection 
of the member has already been con-
ducted by another self-regulatory orga-
nization pursuant to this section; or (3) 
an inspection of the member has al-
ready been conducted by the Commis-
sion pursuant to section 15(b)(2)(C) of 
the Act. 
[47 FR 11269, Mar. 16, 1982, as amended at 52 
FR 16838, May 6, 1987; 53 FR 4121, Feb. 12, 
1988] 

§ 240.15b3–1 Amendments to applica-
tion. 

(a) If the information contained in 
any application for registration as a 
broker or dealer, or in any amendment 
thereto, is or becomes inaccurate for 
any reason, the broker or dealer shall 
promptly file with the Central Reg-
istration Depository (operated by the 
National Association of Securities 
Dealers, Inc.) an amendment on Form 
BD correcting such information. 

(b) Temporary filing instructions. (1) 
Every registered broker or dealer who 
is not a member of the National Asso-
ciation of Securities Dealers, Inc. shall 
file as an amendment to its application 
a complete Form BD (as revised No-
vember 16, 1992, and as amended), and 
any subsequent amendments thereto 
pursuant to paragraph (a) of this sec-
tion, with the Central Registration De-
pository during: 

(i) The week of January 25, 1993, in 
the case of a broker-dealer whose Des-
ignated Examining Authority (DEA) is 
the Boston Stock Exchange, the Cin-
cinnati Stock Exchange, the Midwest 

Stock Exchange, or the Philadelphia 
Stock Exchange; 

(ii) The week of February 1, 1993, in 
the case of a broker-dealer whose DEA 
is the Pacific Stock Exchange; 

(iii) The week of May 3, 1993, in the 
case of a broker-dealer whose DEA is 
the New York Stock Exchange; 

(iv) The week of June 1, 1993, in the 
case of a broker-dealer whose DEA is 
the American Stock Exchange; 

(v) The week of July 6, 1993, in the 
case of a broker-dealer whose DEA is 
the Chicago Board Options Exchange 
and whose SEC registration number is 
between 8–18117 and 8–34181; 

(vi) The week of August 2, 1993, in the 
case of a broker-dealer whose DEA is 
the Chicago Board Options Exchange 
and whose SEC registration number is 
8–34182 or above; and 

(vii) The week of September 7, 1993, 
in the case of all other broker-dealers. 

(2) Notwithstanding paragraph (b)(1) 
of this section, if the information con-
tained in any application for registra-
tion as a broker or dealer filed by a 
broker or dealer who is not a member 
of the National Association of Securi-
ties Dealers, Inc. is or becomes inac-
curate for any reason prior to the ap-
plicable date set forth in paragraph 
(b)(1) of this section, the broker or 
dealer shall promptly file as an amend-
ment to its application a complete 
Form BD (as revised November 16, 1992, 
and as amended) with the Central Reg-
istration Depository. 

(c) Every amendment filed pursuant 
to this section shall constitute a ‘‘re-
port’’ filed with the Commission within 
the meaning of sections 15(b), 17, 18, 
32(a), and other applicable provisions of 
the Act. 
[58 FR 14, Jan. 4, 1993] 

§ 240.15b5–1 Extension of registration 
for purposes of the Securities Inves-
tor Protection Act of 1970 after can-
cellation or revocation. 

Commission revocation or cancella-
tion of the registration of a broker or 
dealer pursuant to section 15(b) of the 
Act: (i) shall be effective for all pur-
poses, except as hereinafter provided, 
on the date of the order of revocation 
or cancellation or, if such order is 
stayed, on the date the stay is termi-
nated; and (ii) shall be effective six 
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months after the date of the order of 
revocation or cancellation (or, if such 
order is stayed, the date the stay is 
terminated) with respect to a broker’s 
or dealer’s registration status as a 
member within the meaning of Section 
3(a)(2) of the Securities Investor Pro-
tection Act of 1970 for purposes of the 
application of sections 5, 6, and 7 there-
of to customer claims arising prior to 
the date of the order of revocation or 
cancellation (or, if such order is 
stayed, the date the stay is termi-
nated). 
[39 FR 37485, Oct. 22, 1974] 

§ 240.15b6–1 Withdrawal from registra-
tion. 

(a) Notice of withdrawal from reg-
istration as a broker or dealer pursu-
ant to section 15(b) shall be filed on 
Form BDW [17 CFR 249.501a] in accord-
ance with the instructions contained 
therein. 

(b) Every notice of withdrawal from 
registration as a broker or dealer that 
is filed on or after January 25, 1993, by 
a broker or dealer who has previously 
filed an application for registration 
with the Central Registration Deposi-
tory (operated by the National Associa-
tion of Securities Dealers, Inc.) shall be 
filed with the Central Registration De-
pository. Every other notice of with-
drawal from registration as a broker or 
dealer shall be filed with the Commis-
sion; except that such notice shall be 
filed with the Central Registration De-
pository beginning on September 30, 
1993. 

(c) Except as hereinafter provided, a 
notice to withdraw from registration 
filed by a broker or dealer pursuant to 
section 15(b) shall become effective for 
all matters (except as provided in para-
graph (c) of this section) on the 60th 
day after the filing thereof with the 
Commission or within such shorter pe-
riod of time as the Commission may 
determine. If a notice to withdraw 
from registration is filed with the Com-
mission at any time subsequent to the 
date of the issuance of a Commission 
order instituting proceedings pursuant 
to section 15(b) to censure, suspend or 
revoke the registration of such broker 
or dealer, or if, prior to the effective 
date of the notice of withdrawal pursu-
ant to this paragraph (b), the Commis-

sion institutes such a proceeding or a 
proceeding to impose terms or condi-
tions upon such withdrawal, the notice 
of withdrawal shall not become effec-
tive pursuant to this paragraph (b) ex-
cept as such time and upon such terms 
and conditions as the Commission 
deems necessary or appropriate in the 
public interest or for the protection of 
investors. 

(d) With respect to a broker’s or deal-
er’s registration status as a member 
within the meaning of section 3(a)(2) of 
the Securities Investor Protection Act 
of 1970 for purposes of the application 
of sections 5, 6 and 7 thereof to cus-
tomer claims arising prior to the effec-
tive date of withdrawal pursuant to 
paragraph (b) of this section, the effec-
tive date of a broker’s or dealer’s with-
drawal from registration pursuant to 
this paragraph (c) shall be six months 
after the effective date of withdrawal 
pursuant to paragraph (b) of this sec-
tion or such shorter period of time as 
the Commission may determine. 

(e) Every notice of withdrawal filed 
pursuant to this section shall con-
stitute a ‘‘report’’ filed with the Com-
mission within the meaning of sections 
15(b), 17(a), and other applicable provi-
sions of the Act. 
[39 FR 37485, Oct. 22, 1974, as amended at 58 
FR 14, Jan. 4, 1993] 

§ 240.15b7–1 Compliance with quali-
fication requirements of self-regu-
latory organizations. 

No registered broker or dealer shall 
effect any transaction in, or induce the 
purchase or sale of, any security unless 
any natural person associated with 
such broker or dealer who effects or is 
involved in effecting such transaction 
is registered or approved in accordance 
with the standards of training, experi-
ence, competence, and other qualifica-
tion standards (including but not lim-
ited to submitting and maintaining all 
required forms, paying all required 
fees, and passing any required exami-
nations) established by the rules of any 
national securities exchange or na-
tional securities association of which 
such broker or dealer is a member or 
under the rules of the Municipal Secu-
rities Rulemaking Board (if it is sub-
ject to the rules of that organization). 
[58 FR 27658, May 11, 1993] 
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§ 240.15b9–1 Exemption for certain ex-
change members. 

(a) Any broker or dealer required by 
section 15(b)(8) of the Act to become a 
member of a registered national securi-
ties association shall be exempt from 
such requirement if it: (1) Is a member 
of a national securities exchange, (2) 
carries no customer accounts, and (3) 
has annual gross income derived from 
purchases and sales of securities other-
wise than on a national securities ex-
change of which it is a member in an 
amount no greater than $1,000. 

(b) The gross income limitation con-
tained in paragraph (a) of this section, 
shall not apply to income derived from 
transactions (1) for the dealer’s own ac-
count with or through another reg-
istered broker or dealer or (2) through 
the Intermarket Trading System. 

(c) For purposes of this section, the 
term Intermarket Trading System shall 
mean the intermarket communications 
linkage operated jointly by certain 
self-regulatory organizations pursuant 
to a plan filed with, and approved by, 
the Commission pursuant to 
§ 240.11Aa3–2 (Rule 11Aa3–2 under the 
Act). 

(15 U.S.C. 78a et seq., as amended by Pub. L. 
84–29 (June 4, 1975) and by Pub. L. 98–38 (June 
6, 1983), particularly secs. 11A, 15, 19 and 23 
thereof (15 U.S.C. 78k–1, 78o, 78s and 78w)) 
[48 FR 53691, Nov. 29, 1983] 

RULES RELATING TO OVER-THE-COUNTER 
MARKETS 

§ 240.15c1–1 Definitions. 
As used in any rule adopted pursuant 

to section 15(c)(1) of the Act: 
(a) The term customer shall not in-

clude a broker or dealer or a municipal 
securities dealer; provided, however, 
that the term ‘‘customer’’ shall include 
a municipal securities dealer (other 
than a broker or dealer) with respect to 
transactions in securities other than 
municipal securities. 

(b) The term the completion of the 
transaction means: 

(1) In the case of a customer who pur-
chases a security through or from a 
broker, dealer or municipal securities 
dealer, except as provided in paragraph 
(b)(2) of this section, the time when 
such customer pays the broker, dealer 
or municipal securities dealer any part 

of the purchase price, or, if payment is 
effected by a bookkeeping entry, the 
time when such bookkeeping entry is 
made by the broker, dealer or munic-
ipal securities dealer for any part of 
the purchase price; 

(2) In the case of a customer who pur-
chases a security through or from a 
broker, dealer or municipal securities 
dealer and who makes payment there-
for prior to the time when payment is 
requested or notification is given that 
payment is due, the time when such 
broker, dealer or municipal securities 
dealer delivers the security to or into 
the account of such customer; 

(3) In the case of a customer who 
sells a security through or to a broker, 
dealer or municipal securities dealer 
except as provided in paragraph (b)(4) 
of this section, if the security is not in 
the custody of the broker, dealer or 
municipal securities dealer at the time 
of sale, the time when the security is 
delivered to the broker, dealer or mu-
nicipal securities dealer, and if the se-
curity is in the custody of the broker, 
dealer or municipal securities dealer at 
the time of sale, the time when the 
broker, dealer or municipal securities 
dealer transfers the security from the 
account of such customer; 

(4) In the case of a customer who 
sells a security through or to a broker, 
dealer or municipal securities dealer 
and who delivers such security to such 
broker, dealer or municipal securities 
dealer prior to the time when delivery 
is requested or notification is given 
that delivery is due, the time when 
such broker, dealer or municipal secu-
rities dealer makes payment to or into 
the account of such customer. 
[41 FR 22825, June 7, 1976] 

§ 240.15c1–2 Fraud and misrepresenta-
tion. 

(a) The term manipulative, deceptive, 
or other fraudulent device or contrivance, 
as used in section 15(c)(1) of the Act 
(section 2, 52 Stat. 1075; 15 U.S.C. 
78o(c)(1), is hereby defined to include 
any act, practice, or course of business 
which operates or would operate as a 
fraud or deceit upon any person. 

(b) The term manipulative, deceptive, 
or other fraudulent device or contrivance, 
as used in section 15(c)(1) of the Act, is 
hereby defined to include any untrue 
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statement of a material fact and any 
omission to state a material fact nec-
essary in order to make the statements 
made, in the light of the circumstances 
under which they are made, not mis-
leading, which statement or omission 
is made with knowledge or reasonable 
grounds to believe that it is untrue or 
misleading. 

(c) The scope of this section shall not 
be limited by any specific definitions of 
the term ‘‘manipulative, deceptive, or 
other fraudulent device or contriv-
ance’’ contained in other rules adopted 
pursuant to section 15(c)(1) of the act. 

(Sec. 2, 52 Stat. 1075; 15 U.S.C. 78o) 
[13 FR 8205, Dec. 22, 1948] 

CROSS REFERENCE: For regulation prohib-
iting employment of manipulative and de-
ceptive devices as such term is used in sec-
tion 15 of the Act, by any broker or dealer, 
see § 240.10b–3. 

§ 240.15c1–3 Misrepresentation by bro-
kers, dealers and municipal securi-
ties dealers as to registration. 

The term manipulative, deceptive, or 
other fraudulent device or contrivance, as 
used in section 15(c)(1) of the Act, is 
hereby defined to include any represen-
tation by a broker, dealer or municipal 
securities dealer that the registration 
of a broker or dealer, pursuant to sec-
tion 15(b) of the Act, or the registra-
tion of a municipal securities dealer 
pursuant to section 15B(a) of the Act, 
or the failure of the Commission to 
deny or revoke such registration, indi-
cates in any way that the Commission 
has passed upon or approved the finan-
cial standing, business, or conduct of 
such registered broker, dealer or mu-
nicipal securities dealer or the merits 
of any security or any transaction or 
transactions therein. 
[41 FR 22825, June 7, 1976] 

§ 240.15c1–4 [Reserved] 

§ 240.15c1–5 Disclosure of control. 
The term manipulative, deceptive, or 

other fraudulent device or contrivance, as 
used in section 15(c)(1) of the Act, is 
hereby defined to include any act of 
any broker, dealer or municipal securi-
ties dealer controlled by, controlling, 
or under common control with, the 
issuer of any security, designed to ef-
fect with or for the account of a cus-

tomer any transaction in, or to induce 
the purchase or sale by such customer 
of, such security unless such broker, 
dealer or municipal securities dealer, 
before entering into any contract with 
or for such customer for the purchase 
or sale of such security, discloses to 
such customer the existence of such 
control, and unless such disclosure, if 
not made in writing, is supplemented 
by the giving or sending of written dis-
closure at or before the completion of 
the transaction. 
[41 FR 22825, June 7, 1976] 

§ 240.15c1–6 Disclosure of interest in 
distribution. 

The term manipulative, deceptive, or 
other fraudulent device or contrivance, as 
used in section 15(c)(1) of the Act, is 
hereby defined to include any act of 
any broker who is acting for a cus-
tomer or for both such customer and 
some other person, or of any dealer or 
municipal securities dealer who re-
ceives or has promise of receiving a fee 
from a customer for advising such cus-
tomer with respect to securities, de-
signed to effect with or for the account 
of such customer any transaction in, or 
to induce the purchase or sale by such 
customer of, any security in the pri-
mary or secondary distribution of 
which such broker, dealer or municipal 
securities dealer is participating or is 
otherwise financially interested unless 
such broker, dealer or municipal secu-
rities dealer, at or before the comple-
tion of each such transaction gives or 
sends to such customer written notifi-
cation of the existence of such partici-
pation or interest. 
[41 FR 22826, June 7, 1976] 

§ 240.15c1–7 Discretionary accounts. 

(a) The term manipulative, deceptive, 
or other fraudulent device or contrivance, 
as used in section 15(c) of the Act, is 
hereby defined to include any act of 
any broker, dealer or municipal securi-
ties dealer designed to effect with or 
for any customer’s account in respect 
to which such broker, dealer or munic-
ipal securities dealer or his agent or 
employee is vested with any discre-
tionary power any transactions or pur-
chase or sale which are excessive in 
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size or frequency in view of the finan-
cial resources and character of such ac-
count. 

(b) The term manipulative, deceptive, 
or other fraudulent device or contrivance, 
as used in section 15(c)(1) of the Act, is 
hereby defined to include any act of 
any broker, dealer or municipal securi-
ties dealer designed to effect with or 
for any customer’s account in respect 
to which such broker, dealer or munic-
ipal securities dealer or his agent or 
employee is vested with any discre-
tionary power any transaction of pur-
chase or sale unless immediately after 
effecting such transaction such broker, 
dealer or municipal securities dealer 
makes a record of such transaction 
which record includes the name of such 
customer, the name, amount and price 
of the security, and the date and time 
when such transaction took place. 
[41 FR 22826, June 7, 1976] 

§ 240.15c1–8 Sales at the market. 
The term manipulative, deceptive, or 

other fraudulent device or contrivance, as 
used in section 15(c)(1) of the Act, is 
hereby defined to include any represen-
tation made to a customer by a broker, 
dealer or municipal securities dealer 
who is participating or otherwise fi-
nancially interested in the primary or 
secondary distribution of any security 
which is not admitted to trading on a 
national securities exchange that such 
security is being offered to such cus-
tomer ‘‘at the market’’ or at a price re-
lated to the market price unless such 
broker, dealer or municipal securities 
dealer knows or has reasonable grounds 
to believe that a market for such secu-
rity exists other than that made, cre-
ated, or controlled by him, or by any 
person for whom he is acting or with 
whom he is associated in such distribu-
tion, or by any person controlled by, 
controlling or under common control 
with him. 
[41 FR 22826, June 7, 1976] 

§ 240.15c1–9 Use of pro forma balance 
sheets. 

The term manipulative, deceptive, or 
other fraudulent device or contrivance, as 
used in section 15(c)(1) of the Act, is 
hereby defined to include the use of fi-
nancial statements purporting to give 
effect to the receipt and application of 

any part of the proceeds from the sale 
or exchange of securities, unless the as-
sumptions upon which each such finan-
cial statement is based are clearly set 
forth as part of the caption to each 
such statement in type at least as 
large as that used generally in the 
body of the statement. 

(Sec. 2, 52 Stat. 1075; 15 U.S.C. 78o) 
[13 FR 8205, Dec. 22, 1948] 

§ 240.15c2–1 Hypothecation of cus-
tomers’ securities. 

(a) General provisions. The term fraud-
ulent, deceptive, or manipulative act or 
practice, as used in section 15(c) (2) of 
the Act, is hereby defined to include 
the direct or indirect hypothecation by 
a broker or dealer, or his arranging for 
or permitting, directly or indirectly, 
the continued hypothecation of any se-
curities carried for the account of any 
customer under circumstances: 

(1) That will permit the commingling 
of securities carried for the account of 
any such customer with securities car-
ried for the account of any other cus-
tomer, without first obtaining the 
written consent of each such customer 
to such hypothecation; 

(2) That will permit such securities 
to be commingled with securities car-
ried for the account of any person 
other than a bona fide customer of 
such broker or dealer under a lien for a 
loan made to such broker or dealer; or 

(3) That will permit securities car-
ried for the account of customers to be 
hypothecated, or subjected to any lien 
or liens or claims or claims of the 
pledgee or pledgees, for a sum which 
exceeds the aggregate indebtedness of 
all customers in respect of securities 
carried for their accounts; except that 
this clause shall not be deemed to be 
violated by reason of an excess arising 
on any day through the reduction of 
the aggregate indebtedness of cus-
tomers on such day, provided that 
funds or securities in an amount suffi-
cient to eliminate such excess are paid 
or placed in transfer to pledgees for the 
purpose of reducing the sum of the 
liens or claims to which securities car-
ried for the account of customers are 
subject as promptly as practicable 
after such reduction occurs, but before 
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the lapse of one half hour after the 
commencement of banking hours on 
the next banking day at the place 
where the largest principal amount of 
loans of such broker or dealer are pay-
able and, in any event, before such 
broker or dealer on such day has ob-
tained or increased any bank loan 
collateralized by securities carried for 
the account of customers. 

(b) Definitions. For the purposes of 
this section: 

(1) The term customer shall not be 
deemed to include any general or spe-
cial partner or any director or officer 
of such broker or dealer, or any partici-
pant, as such, in any joint, group or 
syndicate account with such broker or 
dealer or with any partner, officer or 
director thereof; 

(2) The term securities carried for the 
account of any customer shall be deemed 
to mean: 

(i) Securities received by or on behalf 
of such broker or dealer for the ac-
count of any customer; 

(ii) Securities sold and appropriated 
by such broker or dealer to a customer, 
except that if such securities were sub-
ject to a lien when appropriated to a 
customer they shall not be deemed to 
be ‘‘securities carried for the account 
of any customer’’ pending their release 
from such lien as promptly as prac-
ticable; 

(iii) Securities sold, but not appro-
priated, by such broker or dealer to a 
customer who has made any payment 
therefor, to the extent that such 
broker or dealer owns and has received 
delivery of securities of like kind, ex-
cept that if such securities were sub-
ject to a lien when such payment was 
made they shall not be deemed to be 
‘‘securities carried for the account of 
any customer’’ pending their release 
from such lien as promptly as prac-
ticable; 

(3) Aggregate indebtedness shall not be 
deemed to be reduced by reason of un-
collected items. In computing aggre-
gate indebtedness, related guaranteed 
and guarantor accounts shall be treat-
ed as a single account and considered 
on a consolidated basis, and balances in 
accounts carrying both long and short 
positions shall be adjusted by treating 
the market value of the securities re-
quired to cover such short positions as 

though such market value were a debit; 
and 

(4) In computing the sum of the liens 
or claims to which securities carried 
for the account of customers of a 
broker or dealer are subject, any 
rehypothecation of such securities by 
another broker or dealer who is subject 
to this section or to § 240.8c–1 shall be 
disregarded. 

(c) Exemption for cash accounts. The 
provisions of paragraph (a)(1) of this 
section shall not apply to any 
hypothecation of securities carried for 
the account of a customer in a special 
cash account within the meaning of 12 
CFR 220.4(c): Provided, That at or be-
fore the completion of the transaction 
of purchase of such securities for, or of 
sale of such securities to, such cus-
tomer, written notice is given or sent 
to such customer disclosing that such 
securities are or may be hypothecated 
under circumstances which will permit 
the commingling thereof with securi-
ties carried for the account of other 
customers. The term the completion of 
the transaction shall have the meaning 
given to such term by § 240.15c1–1(b). 

(d) Exemption for clearing house liens. 
The provisions of paragraphs (a)(2), 
(a)(3), and (f) of this section shall not 
apply to any lien or claim of the clear-
ing corporation, or similar department 
or association, of a national securities 
exchange or a registered national secu-
rities association, for a loan made and 
to be repaid on the same calendar day, 
which is incidental to the clearing of 
transactions in securities or loans 
through such corporation, department, 
or association: Provided, however, That 
for the purpose of paragraph (a)(3) of 
this section, ‘‘aggregate indebtedness 
of all customers in respect of securities 
carried for their accounts’’ shall not 
include indebtedness in respect of any 
securities subject to any lien or claim 
exempted by this paragraph. 

(e) Exemption for certain liens on secu-
rities of noncustomers. The provisions of 
paragraph (a)(2) of this section shall 
not be deemed to prevent such broker 
or dealer from permitting securities 
not carried for the account of a cus-
tomer to be subjected (1) to a lien for a 
loan made against securities carried 
for the account of customers, or (2) to 
a lien for a loan made and to be repaid 
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on the same calendar day. For the pur-
pose of this exemption, a loan shall be 
deemed to be ‘‘made against securities 
carried for the account of customers’’ 
if only securities carried for the ac-
count of customers are used to obtain 
or to increase such loan or as sub-
stitutes for other securities carried for 
the account of customers. 

(f) Notice and certification require-
ments. No person subject to this section 
shall hypothecate any security carried 
for the account of a customer unless, 
at or prior to the time of each such 
hypothecation, he gives written notice 
to the pledgee that the security 
pledged is carried for the account of a 
customer and that such hypothecation 
does not contravene any provision of 
this section, except that in the case of 
an omnibus account the broker or deal-
er for whom such account is carried 
may furnish a signed statement to the 
person carrying such account that all 
securities carried therein by such 
broker or dealer will be securities car-
ried for the account of his customers 
and that the hypothecation thereof by 
such broker or dealer will not con-
travene any provision of this section. 
The provisions of this paragraph shall 
not apply to any hypothecation of se-
curities under any lien or claim of a 
pledgee securing a loan made and to be 
repaid on the same calendar day. 

(g) The fact that securities carried 
for the accounts of customers and secu-
rities carried for the accounts of others 
are represented by one or more certifi-
cates in the custody of a clearing cor-
poration or other subsidiary organiza-
tion of either a national securities ex-
change or of a registered national secu-
rities association, or of a custodian 
bank, in accordance with a system for 
the central handling of securities es-
tablished by a national securities ex-
change or a registered national securi-
ties association, pursuant to which sys-
tem the hypothecation of such securi-
ties is effected by bookkeeping entries 
without physical delivery of such secu-
rities, shall not, in and of itself, result 
in a commingling of securities prohib-
ited by paragraph (a)(1) or (a)(2) of this 
section, whenever a participating 
member, broker or dealer hypothecates 
securities in accordance with such sys-
tem: Provided, however, That (1) any 

such custodian of any securities held 
by or for such system shall agree that 
it will not for any reason, including the 
assertion of any claim, right or lien of 
any kind, refuse or refrain from 
promptly delivering any such securi-
ties (other than securities then hypoth-
ecated in accordance with such system) 
to such clearing corporation or other 
subsidiary organization or as directed 
by it, except that nothing in such 
agreement shall be deemed to require 
the custodian to deliver any securities 
in contravention of any notice of levy, 
seizure or similar notice, or order or 
judgment, issued or directed by a gov-
ernmental agency or court, or officer 
thereof, having jurisdiction over such 
custodian, which on its face affects 
such securities; (2) such systems shall 
have safeguards in the handling, trans-
fer and delivery of securities and provi-
sions for fidelity bond coverage of the 
employees and agents of the clearing 
corporation or other subsidiary organi-
zation and for periodic examinations 
by independent public accountants; and 
(3) the provisions of this paragraph (g) 
shall not be effective with respect to 
any particular system unless the agree-
ment required by paragraph (g)(1) of 
this section and the safeguards and 
provisions required by paragraph (g)(2) 
of this section shall have been deemed 
adequate by the Commission for the 
protection of investors, and unless any 
subsequent amendments to such agree-
ment, safeguards or provisions shall 
have been deemed adequate by the 
Commission for the protection of in-
vestors. 

(Secs. 8, 15, 48 Stat. 888, 895, sec. 2, 52 Stat. 
1075; 15 U.S.C. 78b. 78o) 
[13 FR 8205, Dec. 22, 1948, as amended at 31 
FR 7741, June 1, 1966; 37 FR 73, Jan. 5, 1972] 

CROSS REFERENCE: For interpretative re-
leases applicable to § 240.15c2–1, see Nos. 2690 
and 2822 in tabulation, part 241 of this chap-
ter. 

§ 240.15c2–3 [Reserved] 

§ 240.15c2–4 Transmission or mainte-
nance of payments received in con-
nection with underwritings. 

It shall constitute a ‘‘fraudulent, de-
ceptive, or manipulative act or prac-
tice’’ as used in section 15(c)(2) of the 
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Act, for any broker, dealer or munic-
ipal securities dealer participating in 
any distribution of securities, other 
than a firm-commitment underwriting, 
to accept any part of the sale price of 
any security being distributed unless: 

(a) The money or other consideration 
received is promptly transmitted to 
the persons entitled thereto; or 

(b) If the distribution is being made 
on an ‘‘all-or-none’’ basis, or on any 
other basis which contemplates that 
payment is not to be made to the per-
son on whose behalf the distribution is 
being made until some further event or 
contingency occurs, (1) the money or 
other consideration received is prompt-
ly deposited in a separate bank ac-
count, as agent or trustee for the per-
sons who have the beneficial interests 
therein, until the appropriate event or 
contingency has occurred, and then the 
funds are promptly transmitted or re-
turned to the persons entitled thereto, 
or (2) all such funds are promptly 
transmitted to a bank which has 
agreed in writing to hold all such funds 
in escrow for the persons who have the 
beneficial interests therein and to 
transmit or return such funds directly 
to the persons entitled thereto when 
the appropriate event or contingency 
has occurred. 
[41 FR 22826, June 7, 1976] 

§ 240.15c2–5 Disclosure and other re-
quirements when extending or ar-
ranging credit in certain trans-
actions. 

(a) It shall constitute a ‘‘fraudulent, 
deceptive, or manipulative act or prac-
tice’’ as used in section 15(c)(2) of the 
Act for any broker or dealer to offer or 
sell any security to, or to attempt to 
induce the purchase of any security by, 
any person, in connection with which 
such broker or dealer directly or indi-
rectly offers to extend any credit to or 
to arrange any loan for such person, or 
extends to or participates in arranging 
any loan for such person, unless such 
broker or dealer, before any purchase, 
loan or other related element of the 
transaction is entered into: 

(1) Delivers to such person a written 
statement setting forth the exact na-
ture and extent of (i) such person’s ob-
ligations under the particular loan ar-
rangement, including among other 

things, the specific charges which such 
person will incur under such loan in 
each period during which the loan may 
continue or be extended, (ii) the risks 
and disadvantages which such person 
will incur in the entire transaction, in-
cluding the loan arrangement, (iii) all 
commissions, discounts, and other re-
muneration received and to be received 
in connection with the entire trans-
action including the loan arrangment, 
by the broker or dealer, by any person 
controlling, controlled by, or under 
common control with the broker or 
dealer, and by any other person partici-
pating in the transaction; Provided, 
however, That the broker or dealer 
shall be deemed to be in compliance 
with this paragraph if the customer, 
before any purchase, loan, or other re-
lated element of the transaction is en-
tered into in a manner legally binding 
upon the customer, receives a state-
ment from the lender, or receives a 
prospectus or offering circular from the 
broker or dealer, which statement, pro-
spectus or offering circular contains 
the information required by this para-
graph; and 

(2) Obtains from such person informa-
tion concerning his financial situation 
and needs, reasonably determines that 
the entire transaction, including the 
loan arrangement, is suitable for such 
person, and retains in his files a writ-
ten statement setting forth the basis 
upon which the broker or dealer made 
such determination; Provided, however, 
That the written statement referred to 
in this paragraph must be made avail-
able to the customer on request. 

(b) This section shall not apply to 
any credit extended or any loan ar-
ranged by any broker or dealer subject 
to the provisions of Regulation T (12 
CFR part 220) if such credit is extended 
or such loan is arranged, in compliance 
with the requirements of such regula-
tion, only for the purpose of purchasing 
or carrying the security offered or sold: 
Provided, however, That notwith-
standing this paragraph, the provisions 
of paragraph (a) shall apply in full 
force with respect to any transaction 
involving the extension of or arrange-
ment for credit by a broker or dealer (i) 
in a special insurance premium funding 
account within the meaning of section 
4(k) of Regulation T (12 CFR 220.4(k)) 
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or (ii) in compliance with the terms of 
§ 240.3a12–5 of this chapter. 

(c) This section shall not apply to 
any offer to extend credit or arrange 
any loan, or to any credit extended or 
loan arranged, in connection with any 
offer or sale, or attempt to induce the 
purchase, of any municipal security. 

(Sec. 3(a)(12), 48 Stat. 882, as amended, 84 
Stat. 718, 1435, 1499 (15 U.S.C. 78c(12)); sec. 
7(c), 48 Stat. 886, as amended, 82 Stat. 452 (15 
U.S.C. 78g(c)); sec. 11(d)(1), 48 Stat. 891 as 
amended, 68 Stat. 686 (15 U.S.C. 78k(d)(1)); 
sec. 15(c), 48 Stat. 895, as amended, 52 Stat. 
1075, 84 Stat. 1653 (15 U.S.C. 78o(c)); sec. 23(a), 
48 Stat. 901, as amended, 49 Stat. 704, 1379 (15 
U.S.C. 78w(a)) 
[40 FR 6646, Feb. 13, 1975, as amended at 41 
FR 22826, June 7, 1976] 

§ 240.15c2–6 [Reserved] 

§ 240.15c2–7 Identification of 
quotations. 

(a) It shall constitute an attempt to 
induce the purchase or sale of a secu-
rity by making a ‘‘fictitious 
quotation’’ within the meaning of sec-
tion 15(c)(2) of the Act, for any broker 
or dealer to furnish or submit, directly 
or indirectly, any quotation for a secu-
rity (other than a municipal security) 
to an inter-dealer quotation system un-
less: 

(1) The inter-dealer-quotation-system 
is informed, if such is the case, that 
the quotation is furnished or sub-
mitted; 

(i) By a correspondent broker or deal-
er for the account or in behalf of an-
other broker or dealer, and if so, the 
identity of such other broker or dealer; 
and/or 

(ii) In furtherance of one or more 
other arrangements (including a joint 
account, guarantee of profit, guarantee 
against loss, commission, markup, 
markdown, indication of interest and 
accommodation arrangement) between 
or among brokers or dealers, and if so, 
the identity of each broker or dealer 
participating in any such arrangement 
or arrangements: Provided, however, 
That the provisions of this subpara-
graph shall not apply if only one of the 
brokers or dealers participating in any 
such arrangment or arrangements fur-
nishes or submits a quotation with re-
spect to the security to an inter-dealer- 
quotation-system. 

(2) The inter-dealer-quotation-system 
to which the quotation is furnished or 
submitted makes it a general practice 
to disclose with each published 
quotation, by appropriate symbol or 
otherwise, the category or categories 
(paragraph (a)(1)(i) and/or (ii) of this 
section) in furtherance of which the 
quotation is submitted, and the identi-
ties of all other brokers and dealers re-
ferred to in paragraph (a)(1) of this sec-
tion where such information is supplied 
to the inter-dealer-quotation-system 
under the provisions of paragraph (a)(1) 
of this section. 

(b) It shall constitute an attempt to 
induce the purchase or sale of a secu-
rity by making a ‘‘fictitious 
quotation,’’ within the meaning of sec-
tion 15(c)(2) of the Act, for a broker or 
dealer to enter into any correspondent 
or other arrangement (including a joint 
account, guarantee of profit, guarantee 
against loss, commission, markup, 
markdown, indication of interest and 
accommodation arrangement) in fur-
therance of which two or more brokers 
or dealers furnish or submit quotations 
with respect to a particular security 
unless such broker or dealer informs 
all brokers or dealers furnishing or 
submitting such quotations of the ex-
istence of such correspondent and 
other arrangments, and the identity of 
the parties thereto. 

(c) For purposes of this section: 
(1) The term inter-dealer-quotation- 

system shall mean any system of gen-
eral circulation to brokers and dealers 
which regularly disseminates 
quotations of identified brokers or 
dealers but shall not include a 
quotation sheet prepared and distrib-
uted by a broker or dealer in the reg-
ular course of his business and con-
taining only quotations of such broker 
or dealer. 

(2) The term quotation shall mean any 
bid or offer, or any indication of inter-
est (such as OW or BW) in any bid or 
offer. 

(3) The term correspondent shall mean 
a broker or dealer who has a direct line 
of communication to another broker or 
dealer located in a different city or ge-
ographic area. 
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(Sec. 15, 48 Stat. 895, as amended; 15 U.S.C. 
78o) 
[29 FR 11530, Aug. 12, 1964, as amended at 41 
FR 22826, June 7, 1976] 

§ 240.15c2–8 Delivery of prospectus. 
(a) It shall constitute a deceptive act 

or practice, as those terms are used in 
section 15(c)(2) of the Act, for a broker 
or dealer to participate in a distribu-
tion of securities with respect to which 
a registration statement has been filed 
under the Securities Act of 1933 unless 
he complies with the requirements set 
forth in paragraphs (b) through (g) of 
this section. For the purposes of this 
section, a broker or dealer partici-
pating in the distribution shall mean 
any underwriter and any member or 
proposed member of the selling group. 

(b) In connection with an issue of se-
curities, the issuer of which has not 
previously been required to file reports 
pursuant to sections 13(a) or 15(d) of 
the Securities Exchange Act of 1934, 
unless such issuer has been exempted 
from the requirement to file reports 
thereunder pursuant to section 12(h) of 
the Act, such broker or dealer shall de-
liver a copy of the preliminary pro-
spectus to any person who is expected 
to receive a confirmation of sale at 
least 48 hours prior to the sending of 
such confirmation. 

(c) Such broker or dealer shall take 
reasonable steps to furnish to any per-
son who makes written request for a 
preliminary prospectus between the fil-
ing date and a reasonable time prior to 
the effective date of the registration 
statement to which such prospectus re-
lates, a copy of the latest preliminary 
prospectus on file with the Commis-
sion. Reasonable steps shall include re-
ceiving an undertaking by the man-
aging underwriter or underwriters to 
send such copy to the address given in 
the requests. 

(d) Such broker or dealer shall take 
reasonable steps to comply promptly 
with the written request of any person 
for a copy of the final prospectus relat-
ing to such securities during the period 
between the effective date of the reg-
istration statement and the later of ei-
ther the termination of such distribu-
tion, or the expiration of the applicable 
40- or 90-day period under section 4(3) 
of the Securities Act of 1933. Reason-
able steps shall include receiving an 

undertaking by the managing under-
writer or underwriters to send such 
copy to the address given in the re-
quests. (The 40-day and 90-day periods 
referred to above shall be deemed to 
apply for purposes of this rule irrespec-
tive of the provisions of paragraphs (b) 
and (d) of § 230.174 of this chapter). 

(e) Such broker or dealer shall take 
reasonable steps (1) to make available 
a copy of the preliminary prospectus 
relating to such securities to each of 
his associated persons who is expected, 
prior to the effective date, to solicit 
customers’ order for such securities be-
fore the making of any such solicita-
tion by such associated persons and (2) 
to make available to each such associ-
ated person a copy of any amended pre-
liminary prospectus promptly after the 
filing thereof. 

(f) Such broker or dealer shall take 
reasonable steps to make available a 
copy of the final prospectus relating to 
such securities to each of his associ-
ated persons who is expected, after the 
effective date, to solicit customers or-
ders for such securities prior to the 
making of any such solicitation by 
such associated persons, unless a pre-
liminary prospectus which is substan-
tially the same as the final prospectus 
except for matters relating to the price 
of the stocks, has been so made avail-
able. 

(g) If the broker or dealer is a man-
aging underwriter of such distribution, 
he shall take reasonable steps to see to 
it that all other brokers or dealers par-
ticipating in such distribution are 
promptly furnished with sufficient cop-
ies, as requested by them, of each pre-
liminary prospectus, each amended 
preliminary prospectus and the final 
prospectus to enable them to comply 
with paragraphs (b), (c), (d), and (e) of 
this section. 

(h) If the broker or dealer is a man-
aging underwriter of such distribution, 
he shall take reasonable steps to see 
that any broker or dealer participating 
in the distribution or trading in the 
registered security is furnished reason-
able quantities of the final prospectus 
relating to such securities, as re-
quested by him, in order to enable him 
to comply 
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with the prospectus delivery require-
ments of section 5(b) (1) and (2) of the 
Securities Act of 1933. 

(i) This section shall not require the 
furnishing of prospectuses in any state 
where such furnishing would be unlaw-
ful under the laws of such state: Pro-
vided, however, That this provision is 
not to be construed to relieve a broker 
or dealer from complying with the re-
quirements of section 5(b)(1) and (2) of 
the Securities Act of 1933. 

(j) For purposes of this section, the 
term preliminary prospectus shall in-
clude the term prospectus subject to com-
pletion as used in 17 CFR 230.434(a), and 
the term final prospectus shall include 
the term Section 10(a) prospectus as used 
in 17 CFR 230.434(a). 
[35 FR 18457, Dec. 4, 1970, as amended at 47 
FR 11470, Mar. 16, 1982; 53 FR 11845, Apr. 11, 
1988; 60 FR 26622, May 17, 1995] 

§ 240.15c2–11 Initiation or resumption 
of quotations without specific infor-
mation. 

PRELIMINARY NOTE: 

Brokers and dealers may wish to refer to 
Securities Exchange Act Release No. 29094 
(April 17, 1991), for a discussion of procedures 
for gathering and reviewing the information 
required by this rule and the requirement 
that a broker or dealer have a reasonable 
basis for believing that the information is 
accurate and obtained from reliable sources. 

(a) As a means reasonably designed 
to prevent fraudulent, deceptive, or 
manipulative acts or practices, it shall 
be unlawful for a broker or dealer to 
publish any quotation for a security or, 
directly or indirectly, to submit any 
such quotation for publication, in any 
quotation medium (as defined in this 
section) unless such broker or dealer 
has in its records the documents and 
information required by this paragraph 
(for purposes of this section, ‘‘para-
graph (a) information’’), and, based 
upon a review of the paragraph (a) in-
formation together with any other doc-
uments and information required by 
paragraph (b) of this section, has a rea-
sonable basis under the circumstances 
for believing that the paragraph (a) in-
formation is accurate in all material 
respects, and that the sources of the 
paragraph (a) information are reliable. 
The information required pursuant to 
this paragraph is: 

(1) A copy of the prospectus specified 
by section 10(a) of the Securities Act of 
1933 for an issuer that has filed a reg-
istration statement under the Securi-
ties Act of 1933, other than a registra-
tion statement on Form F–6, which be-
came effective less than 90 calendar 
days prior to the day on which such 
broker or dealer publishes or submits 
the quotation to the quotation me-
dium, Provided That such registration 
statement has not thereafter been the 
subject of a stop order which is still in 
effect when the quotation is published 
or submitted; or 

(2) A copy of the offering circular 
provided for under Regulation A under 
the Securities Act of 1933 for an issuer 
that has filed a notification under Reg-
ulation A and was authorized to com-
mence the offering less than 40 cal-
endar days prior to the day on which 
such broker or dealer publishes or sub-
mits the quotation to the quotation 
medium, Provided That the offering cir-
cular provided for under Regulation A 
has not thereafter become the subject 
of a suspension order which is still in 
effect when the quotation is published 
or submitted; or 

(3) A copy of the issuer’s most recent 
annual report filed pursuant to section 
13 or 15(d) of the Act or a copy of the 
annual statement referred to in section 
12(g)(2)(G)(i) of the Act, in the case of 
an issuer required to file reports pursu-
ant to section 13 or 15(d) of the Act or 
an issuer of a security covered by sec-
tion 12(g)(2)(B) or (G) of the Act, to-
gether with any quarterly and current 
reports that have been filed under the 
provisions of the Act by the issuer 
after such annual report or annual 
statement; Provided, however, That 
until such issuer has filed its first an-
nual report pursuant to section 13 or 
15(d) of the Act or annual statement re-
ferred to in section 12(g)(2)(G)(i) of the 
Act, the broker or dealer has in its 
records a copy of the prospectus speci-
fied by section 10(a) of the Securities 
Act of 1933 included in a registration 
statement filed by the issuer under the 
Securities Act of 1933, other than a reg-
istration statement on Form F–6, that 
became effective within the prior 16 
months, or a copy of any registration 
statement filed by the issuer under sec-
tion 12 of the Act that became effective 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00265 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



256 

17 CFR Ch. II (4–1–98 Edition) § 240.15c2–11 

within the prior 16 months, together 
with any quarterly and current reports 
filed thereafter under section 13 or 
15(d) of the Act; and Provided further, 
That the broker or dealer has a reason-
able basis under the circumstances for 
believing that the issuer is current in 
filing annual, quarterly, and current 
reports filed pursuant to section 13 or 
15(d) of the Act, or, in the case of an in-
surance company exempted from sec-
tion 12(g) of the Act by reason of sec-
tion 12(g)(2)(G) thereof, the annual 
statement referred to in section 
12(g)(2)(G)(i) of the Act; or 

(4) The information furnished to the 
Commission pursuant to § 240.12g3–2(b) 
since the beginning of the issuer’s last 
fiscal year, in the case of an issuer ex-
empt from section 12(g) of the Act by 
reason of compliance with the provi-
sions of § 240.12g3–2(b), which informa-
tion the broker or dealer shall make 
reasonably available upon request to 
any person expressing an interest in a 
proposed transaction in the security 
with such broker or dealer; or 

(5) The following information, which 
shall be reasonably current in relation 
to the day the quotation is submitted 
and which the broker or dealer shall 
make reasonably available upon re-
quest to any person expressing an in-
terest in a proposed transaction in the 
security with such broker or dealer: 

(i) The exact name of the issuer and 
its predecessor (if any); 

(ii) The address of its principal exec-
utive offices; 

(iii) The state of incorporation, if it 
is a corporation; 

(iv) The exact title and class of the 
security; 

(v) The par or stated value of the se-
curity; 

(vi) The number of shares or total 
amount of the securities outstanding 
as of the end of the issuer’s most re-
cent fiscal year; 

(vii) The name and address of the 
transfer agent; 

(viii) The nature of the issuer’s busi-
ness; 

(ix) The nature of products or serv-
ices offered; 

(x) The nature and extent of the 
issuer’s facilities; 

(xi) The name of the chief executive 
officer and members of the board of di-
rectors; 

(xii) The issuer’s most recent balance 
sheet and profit and loss and retained 
earnings statements; 

(xiii) Similar financial information 
for such part of the 2 preceding fiscal 
years as the issuer or its predecessor 
has been in existence; 

(xiv) Whether the broker or dealer or 
any associated person is affiliated, di-
rectly or indirectly with the issuer; 

(xv) Whether the quotation is being 
published or submitted on behalf of any 
other broker or dealer, and, if so, the 
name of such broker or dealer; and 

(xvi) Whether the quotation is being 
submitted or published directly or indi-
rectly on behalf of the issuer, or any 
director, officer or any person, directly 
or indirectly the beneficial owner of 
more than 10 percent of the out-
standing units or shares of any equity 
security of the issuer, and, if so, the 
name of such person, and the basis for 
any exemption under the federal secu-
rities laws for any sales of such securi-
ties on behalf of such person. 

If such information is made available 
to others upon request pursuant to this 
paragraph, such delivery, unless other-
wise represented, shall not constitute a 
representation by such broker or dealer 
that such information is accurate, but 
shall constitute a representation by 
such broker or dealer that the informa-
tion is reasonably current in relation 
to the day the quotation is submitted, 
that the broker or dealer has a reason-
able basis under the circumstances for 
believing the information is accurate 
in all material respects, and that the 
information was obtained from sources 
which the broker or dealer has a rea-
sonable basis for believing are reliable. 
This paragraph (a)(5) shall not apply to 
any security of an issuer included in 
paragraph (a)(3) of this section unless a 
report or statement of such issuer de-
scribed in paragraph (a)(3) of this sec-
tion is not reasonably available to the 
broker or dealer. A report or statement 
of an issuer described in paragraph 
(a)(3) of this section shall be ‘‘reason-
ably available’’ when such report or 
statement is filed with the Commis-
sion. 
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(b) With respect to any security the 
quotation of which is within the provi-
sions of this section, the broker or 
dealer submitting or publishing such 
quotation shall have in its records the 
following documents and information: 

(1) A record of the circumstances in-
volved in the submission of publication 
of such quotation, including the iden-
tity of the person or persons for whom 
the quotation is being submitted or 
published and any information regard-
ing the transactions provided to the 
broker or dealer by such person or per-
sons; 

(2) A copy of any trading suspension 
order issued by the Commission pursu-
ant to section 12(k) of the Act respect-
ing any securities of the issuer or its 
predecessor (if any) during the 12 
months preceding the date of the publi-
cation or submission of the quotation, 
or a copy of the public release issued 
by the Commission announcing such 
trading suspension order; and 

(3) A copy or a written record of any 
other material information (including 
adverse information) regarding the 
issuer which comes to the broker’s or 
dealer’s knowledge or possession before 
the publication or submission of the 
quotation. 

(c) The broker or dealer shall pre-
serve the documents and information 
required under paragraphs (a) and (b) of 
this section for a period of not less 
than three years, the first two years in 
an easily accessible place. 

(d)(1) For any security of an issuer 
included in paragraph (a)(5) of this sec-
tion, the broker or dealer submitting 
the quotation shall furnish to the 
interdealer quotation system (as de-
fined in paragraph (e)(2) of this sec-
tion), in such form as such system 
shall prescribe, at least 3 business days 
before the quotation is published or 
submitted, the information regarding 
the security and the issuer which such 
broker or dealer is required to main-
tain pursuant to said paragraph (a)(5) 
of this section. 

(2) For any security of an issuer in-
cluded in paragraph (a)(3) of this sec-
tion, 

(i) A broker-dealer shall be in compli-
ance with the requirement to obtain 
current reports filed by the issuer if 
the broker-dealer obtains all current 

reports filed with the Commission by 
the issuer as of a date up to five busi-
ness days in advance of the earlier of 
the date of submission of the quotation 
to the quotation medium and the date 
of submission of the paragraph (a) in-
formation pursuant to Schedule H of 
the By-Laws of the National Associa-
tion of Securities Dealers, Inc.; and 

(ii) A broker-dealer shall be in com-
pliance with the requirement to obtain 
the annual, quarterly, and current re-
ports filed by the issuer, if the broker- 
dealer has made arrangements to re-
ceive all such reports when filed by the 
issuer and it has regularly received re-
ports from the issuer on a timely basis, 
unless the broker-dealer has a reason-
able basis under the circumstances for 
believing that the issuer has failed to 
file a required report or has filed a re-
port but has not sent it to the broker- 
dealer. 

(e) For purposes of this section: 
(1) Quotation medium shall mean any 

‘‘interdealer quotation system’’ or any 
publication or electronic communica-
tions network or other device which is 
used by brokers or dealers to make 
known to others their interest in 
transactions in any security, including 
offers to buy or sell at a stated price or 
otherwise, or invitations of offers to 
buy or sell. 

(2) Interdealer quotation system shall 
mean any system of general circulation 
to brokers or dealers which regularly 
disseminates quotations of identified 
brokers or dealers. 

(3) Except as otherwise specified in 
this rule, quotation shall mean any bid 
or offer at a specified price with re-
spect to a security, or any indication of 
interest by a broker or dealer in receiv-
ing bids or offers from others for a se-
curity, or any indication by a broker or 
dealer that he wishes to advertise his 
general interest in buying or selling a 
particular security. 

(4) Issuer, in the case of quotations 
for American Depositary Receipts, 
shall mean the issuer of the deposited 
shares represented by such American 
Depositary Receipts. 

(f) The provisions of this section 
shall not apply to: 

(1) The publication or submission of a 
quotation respecting a security admit-
ted to trading on a national securities 
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exchange and which is traded on such 
an exchange on the same day as, or on 
the business day next preceding, the 
day the quotation is published or sub-
mitted. 

(2) The publication or submission by 
a broker or dealer, solely on behalf of a 
customer (other than a person acting 
as or for a dealer), of a quotation that 
represents the customer’s indication of 
interest and does not involve the solici-
tation of the customer’s interest; Pro-
vided, however, That this paragraph 
(f)(2) shall not apply to a quotation 
consisting of both a bid and an offer, 
each of which is at a specified price, 
unless the quotation medium specifi-
cally identifies the quotation as rep-
resenting such an unsolicited customer 
interest. 

(3)(i) The publication or submission, 
in an interdealer quotation system 
that specifically identifies as such un-
solicited customer indications of inter-
est of the kind described in paragraph 
(f)(2) of this section, of a quotation re-
specting a security which has been the 
subject of quotations (exclusive of any 
identified customer interests) in such a 
system on each of at least 12 days with-
in the previous 30 calendar days, with 
no more than 4 business days in succes-
sion without a quotation; or 

(ii) The publication or submission, in 
an interdealer quotation system that 
does not so identify any such unsolic-
ited customer indications of interest, 
of a quotation respecting a security 
which has been the subject of both bid 
and ask quotations in an interdealer 
quotation system at specified prices on 
each of at least 12 days within the pre-
vious 30 calendar days, with no more 
than 4 business days in succession 
without such a two-way quotation; 

(iii) A dealer acting in the capacity 
of market maker, as defined in section 
3(a)(38) of the Act, that has published 
or submitted a quotation respecting a 
security in an interdealer quotation 
system and such quotation has quali-
fied for an exception provided in this 
paragraph (f)(3), may continue to pub-
lish or submit quotations for such se-
curity in the interdealer quotation sys-

tem without compliance with this sec-
tion unless and until such dealer ceases 
to submit or publish a quotation or 
ceases to act in the capacity of market 
maker respecting such security. 

(4) The publication or submission of a 
quotation respecting a municipal secu-
rity. 

(5) The publication or submission of a 
quotation respecting a security that is 
authorized for quotation in the 
NASDAQ system (as defined in 
§ 240.11Ac1–2(a)(3) of this chapter), and 
such authorization is not suspended, 
terminated, or prohibited. 

(g) The requirement in paragraph 
(a)(5) of this section that the informa-
tion with respect to the issuer be ‘‘rea-
sonably current’’ will be presumed to 
be satisfied, unless the broker or dealer 
has information to the contrary, if: 

(1) The balance sheet is as of a date 
less than 16 months before the publica-
tion or submission of the quotation, 
the statements of profit and loss and 
retained earnings are for the 12 months 
preceding the date of such balance 
sheet, and if such balance sheet is not 
as of a date less than 6 months before 
the publication or submission of the 
quotation, it shall be accompanied by 
additional statements of profit and loss 
and retained earnings for the period 
from the date of such balance sheet to 
a date less than 6 months before the 
publication or submission of the 
quotation. 

(2) Other information regarding the 
issuer specified in paragraph (a)(5) of 
this section is as of a date within 12 
months prior to the publication or sub-
mission of the quotation. 

(h) This section shall not prohibit 
any publication or submission of any 
quotation if the Commission, upon 
written request or upon its own mo-
tion, exempts such quotation either 
unconditionally or on specified terms 
and conditions, as not constituting a 
fraudulent, manipulative or deceptive 
practice comprehended within the pur-
pose of this section. 
[36 FR 18641, Sept. 18, 1971, as amended at 41 
FR 22826, June 7, 1976; 49 FR 45123, Nov. 15, 
1984; 56 FR 19156, Apr. 25, 1991] 
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§ 240.15c2–12 Municipal securities dis-
closure. 

PRELIMINARY NOTE: For a discussion of dis-
closure obligations relating to municipal se-
curities, issuers, brokers, dealers, and mu-
nicipal securities dealers should refer to Se-
curities Act Release No. 7049, Securities Ex-
change Act Release No. 33741, FR–42 (March 
9, 1994). For a discussion of the obligations of 
underwriters to have a reasonable basis for 
recommending municipal securities, brokers, 
dealers, and municipal securities dealers 
should refer to Securities Exchange Act Re-
lease No. 26100 (Sept. 22, 1988) and Securities 
Exchange Act Release No. 26985 (June 28, 
1989). 

(a) General. As a means reasonably 
designed to prevent fraudulent, decep-
tive, or manipulative acts or practices, 
it shall be unlawful for any broker, 
dealer, or municipal securities dealer 
(a ‘‘Participating Underwriter’’ when 
used in connection with an Offering) to 
act as an underwriter in a primary of-
fering of municipal securities with an 
aggregate principal amount of 
$1,000,000 or more (an ‘‘Offering’’) un-
less the Participating Underwriter 
complies with the requirements of this 
section or is exempted from the provi-
sions of this section. 

(b) Requirements. (1) Prior to the time 
the Participating Underwriter bids for, 
purchases, offers, or sells municipal se-
curities in an Offering, the Partici-
pating Underwriter shall obtain and re-
view an official statement that an 
issuer of such securities deems final as 
of its date, except for the omission of 
no more than the following informa-
tion: The offering price(s), interest 
rate(s), selling compensation, aggre-
gate principal amount, principal 
amount per maturity, delivery dates, 
any other terms or provisions required 
by an issuer of such securities to be 
specified in a competitive bid, ratings, 
other terms of the securities depending 
on such matters, and the identity of 
the underwriter(s). 

(2) Except in competitively bid offer-
ings, from the time the Participating 
Underwriter has reached an under-
standing with an issuer of municipal 
securities that it will become a Par-
ticipating Underwriter in an Offering 
until a final official statement is avail-
able, the Participating Underwriter 
shall send no later than the next busi-
ness day, by first-class mail or other 

equally prompt means, to any poten-
tial customer, on request, a single copy 
of the most recent preliminary official 
statement, if any. 

(3) The Participating Underwriter 
shall contract with an issuer of munic-
ipal securities or its designated agent 
to receive, within seven business days 
after any final agreement to purchase, 
offer, or sell the municipal securities 
in an Offering and in sufficient time to 
accompany any confirmation that re-
quests payment from any customer, 
copies of a final official statement in 
sufficient quantity to comply with 
paragraph (b)(4) of this rule and the 
rules of the Municipal Securities Rule-
making Board. 

(4) From the time the final official 
statement becomes available until the 
earlier of— 

(i) Ninety days from the end of the 
underwriting period or 

(ii) The time when the official state-
ment is available to any person from a 
nationally recognized municipal secu-
rities information repository, but in no 
case less than twenty-five days fol-
lowing the end of the underwriting pe-
riod, the Participating Underwriter in 
an Offering shall send no later than the 
next business day, by first-class mail 
or other equally prompt means, to any 
potential customer, on request, a sin-
gle copy of the final official statement. 

(5)(i) A Participating Underwriter 
shall not purchase or sell municipal se-
curities in connection with an Offering 
unless the Participating Underwriter 
has reasonably determined that an 
issuer of municipal securities, or an ob-
ligated person for whom financial or 
operating data is presented in the final 
official statement has undertaken, ei-
ther individually or in combination 
with other issuers of such municipal 
securities or obligated persons, in a 
written agreement or contract for the 
benefit of holders of such securities, to 
provide, either directly or indirectly 
through an indenture trustee or a des-
ignated agent: 

(A) To each nationally recognized 
municipal securities information re-
pository and to the appropriate state 
information depository, if any, annual 
financial information for each obli-
gated person for whom financial infor-
mation or operating data is presented 
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in the final official statement, or, for 
each obligated person meeting the ob-
jective criteria specified in the under-
taking and used to select the obligated 
persons for whom financial information 
or operating data is presented in the 
final official statement, except that, in 
the case of pooled obligations, the un-
dertaking shall specify such objective 
criteria; 

(B) If not submitted as part of the an-
nual financial information, then when 
and if available, to each nationally rec-
ognized municipal securities informa-
tion repository and to the appropriate 
state information depository, audited 
financial statements for each obligated 
person covered by paragraph (b)(5)(i)(A) 
of this section; 

(C) In a timely manner, to each na-
tionally recognized municipal securi-
ties information repository or to the 
Municipal Securities Rulemaking 
Board, and to the appropriate state in-
formation depository, if any, notice of 
any of the following events with re-
spect to the securities being offered in 
the Offering, if material: 

(1) Principal and interest payment 
delinquencies; 

(2) Non-payment related defaults; 
(3) Unscheduled draws on debt service 

reserves reflecting financial difficul-
ties; 

(4) Unscheduled draws on credit en-
hancements reflecting financial dif-
ficulties; 

(5) Substitution of credit or liquidity 
providers, or their failure to perform; 

(6) Adverse tax opinions or events af-
fecting the tax-exempt status of the se-
curity; 

(7) Modifications to rights of security 
holders; 

(8) Bond calls; 
(9) Defeasances; 
(10) Release, substitution, or sale of 

property securing repayment of the se-
curities; 

(11) Rating changes; and 
(D) In a timely manner, to each na-

tionally recognized municipal securi-
ties information repository or to the 
Municipal Securities Rulemaking 
Board, and to the appropriate state in-
formation depository, if any, notice of 
a failure of any person specified in 
paragraph (b)(5)(i)(A) of this section to 
provide required annual financial infor-

mation, on or before the date specified 
in the written agreement or contract. 

(ii) The written agreement or con-
tract for the benefit of holders of such 
securities also shall identify each per-
son for whom annual financial informa-
tion and notices of material events will 
be provided, either by name or by the 
objective criteria used to select such 
persons, and, for each such person 
shall: 

(A) Specify, in reasonable detail, the 
type of financial information and oper-
ating data to be provided as part of an-
nual financial information; 

(B) Specify, in reasonable detail, the 
accounting principles pursuant to 
which financial statements will be pre-
pared, and whether the financial state-
ments will be audited; and 

(C) Specify the date on which the an-
nual financial information for the pre-
ceding fiscal year will be provided, and 
to whom it will be provided. 

(iii) Such written agreement or con-
tract for the benefit of holders of such 
securities also may provide that the 
continuing obligation to provide an-
nual financial information and notices 
of events may be terminated with re-
spect to any obligated person, if and 
when such obligated person no longer 
remains an obligated person with re-
spect to such municipal securities. 

(c) Recommendations. As a means rea-
sonably designed to prevent fraudulent, 
deceptive, or manipulative acts or 
practices, it shall be unlawful for any 
broker, dealer, or municipal securities 
dealer to recommend the purchase or 
sale of a municipal security unless 
such broker, dealer, or municipal secu-
rities dealer has procedures in place 
that provide reasonable assurance that 
it will receive prompt notice of any 
event disclosed pursuant to paragraph 
(b)(5)(i)(C), paragraph (b)(5)(i)(D), and 
paragraph (d)(2)(ii)(B) of this section 
with respect to that security. 

(d) Exemptions. (1) This section shall 
not apply to a primary offering of mu-
nicipal securities in authorized de-
nominations of $100,000 or more, if such 
securities: 

(i) Are sold to no more than thirty- 
five persons each of whom the Partici-
pating Underwriter reasonably be-
lieves: 
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(A) Has such knowledge and experi-
ence in financial and business matters 
that it is capable of evaluating the 
merits and risks of the prospective in-
vestment; and 

(B) Is not purchasing for more than 
one account or with a view to distrib-
uting the securities; or 

(ii) Have a maturity of nine months 
or less; or 

(iii) At the option of the holder 
thereof may be tendered to an issuer of 
such securities or its designated agent 
for redemption or purchase at par 
value or more at least as frequently as 
every nine months until maturity, ear-
lier redemption, or purchase by an 
issuer or its designated agent. 

(2) Paragraph (b)(5) of this section 
shall not apply to an Offering of munic-
ipal securities if, at such time as an 
issuer of such municipal securities de-
livers the securities to the Partici-
pating Underwriters: 

(i) No obligated person will be an ob-
ligated person with respect to more 
than $10,000,000 in aggregate amount of 
outstanding municipal securities, in-
cluding the offered securities and ex-
cluding municipal securities that were 
offered in a transaction exempt from 
this section pursuant to paragraph 
(d)(1) of this section; 

(ii) An issuer of municipal securities 
or obligated person has undertaken, ei-
ther individually or in combination 
with other issuers of municipal securi-
ties or obligated persons, in a written 
agreement or contract for the benefit 
of holders of such municipal securities, 
to provide: 

(A) Upon request to any person or at 
least annually to the appropriate state 
information depository, if any, finan-
cial information or operating data re-
garding each obligated person for 
which financial information or oper-
ating data is presented in the final offi-
cial statement, as specified in the un-
dertaking, which financial information 
and operating data shall include, at a 
minimum, that financial information 
and operating data which is custom-
arily prepared by such obligated person 
and is publicly available; and 

(B) In a timely manner, to each na-
tionally recognized municipal securi-
ties information repository or to the 
Municipal Securities Rulemaking 

Board, and to the appropriate state in-
formation depository, if any, notice of 
events specified in paragraph 
(b)(5)(i)(C) of this section with respect 
to the securities that are the subject of 
the Offering, if material; and 

(iii) The final official statement iden-
tifies by name, address, and telephone 
number the persons from which the 
foregoing information, data, and no-
tices can be obtained. 

(3) The provisions of paragraph (b)(5) 
of this section, other than paragraph 
(b)(5)(i)(C) of this section, shall not 
apply to an Offering of municipal secu-
rities, if such municipal securities have 
a stated maturity of 18 months or less. 

(4) The provisions of paragraph (c) of 
this section shall not apply to munic-
ipal securities: 

(i) Sold in an Offering to which para-
graph (b)(5) of this section did not 
apply, other than Offerings exempt 
under paragraph (d)(2)(ii) of this sec-
tion; or 

(ii) Sold in an Offering exempt from 
this section under paragraph (d)(1) of 
this section. 

(e) Exemptive authority. The Commis-
sion, upon written request, or upon its 
own motion, may exempt any broker, 
dealer, or municipal securities dealer, 
whether acting in the capacity of a 
Participating Underwriter or other-
wise, that is a participant in a trans-
action or class of transactions from 
any requirement of this section, either 
unconditionally or on specified terms 
and conditions, if the Commission de-
termines that such an exemption is 
consistent with the public interest and 
the protection of investors. 

(f) Definitions. For the purposes of 
this rule—(1) The term authorized de-
nominations of $100,000 or more means 
municipal securities with a principal 
amount of $100,000 or more and with re-
strictions that prevent the sale or 
transfer of such securities in principal 
amounts of less than $100,000 other 
than through a primary offering; ex-
cept that, for municipal securities with 
an original issue discount of 10 percent 
or more, the term means municipal se-
curities with a minimum purchase 
price of $100,000 or more and with re-
strictions that prevent the sale or 
transfer of such securities, in principal 
amounts that are less than the original 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00271 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



262 

17 CFR Ch. II (4–1–98 Edition) § 240.15c2–12 

principal amount at the time of the 
primary offering, other than through a 
primary offering. 

(2) The term end of the underwriting 
period means the later of such time as 

(i) The issuer of municipal securities 
delivers the securities to the Partici-
pating Underwriters or 

(ii) The Participating Underwriter 
does not retain, directly or as a mem-
ber or an underwriting syndicate, an 
unsold balance of the securities for sale 
to the public. 

(3) The term final official statement 
means a document or set of documents 
prepared by an issuer of municipal se-
curities or its representatives that is 
complete as of the date delivered to the 
Participating Underwriter(s) and that 
sets forth information concerning the 
terms of the proposed issue of securi-
ties; information, including financial 
information or operating data, con-
cerning such issuers of municipal secu-
rities and those other entities, enter-
prises, funds, accounts, and other per-
sons material to an evaluation of the 
Offering; and a description of the un-
dertakings to be provided pursuant to 
paragraph (b)(5)(i), paragraph (d)(2)(ii), 
and paragraph (d)(2)(iii) of this section, 
if applicable, and of any instances in 
the previous five years in which each 
person specified pursuant to paragraph 
(b)(5)(ii) of this section failed to com-
ply, in all material respects, with any 
previous undertakings in a written 
contract or agreement specified in 
paragraph (b)(5)(i) of this section. Fi-
nancial information or operating data 
may be set forth in the document or 
set of documents, or may be included 
by specific reference to documents pre-
viously provided to each nationally 
recognized municipal securities infor-
mation repository, and to a state infor-
mation depository, if any, or filed with 
the Commission. If the document is a 
final official statement, it must be 
available from the Municipal Securi-
ties Rulemaking Board. 

(4) The term issuer of municipal securi-
ties means the governmental issuer 
specified in section 3(a)(29) of the Act 
and the issuer of any separate security, 
including a sepatate security as defined 
in rule 3b–5(a) under the Act. 

(5) The term potential customer means 
(i) Any person contacted by the Par-

ticipating Underwriter concerning the 
purchase of municipal securities that 
are intended to be offered or have been 
sold in an offering, (ii) Any person who 
has expressed an interest to the Par-
ticipating Underwriter in possibly pur-
chasing such municipal securities, and 
(iii) Any person who has a customer ac-
count with the Participating Under-
writer. 

(6) The term preliminary official state-
ment means an official statement pre-
pared by or for an issuer of municipal 
securities for dissemination to poten-
tial customers prior to the availability 
of the final official statement. 

(7) The term primary offering means 
an offering of municipal securities di-
rectly or indirectly by or on behalf of 
an issuer of such securities, including 
any remarketing of municipal securi-
ties. 

(i) That is accompanied by a change 
in the authorized denomination of such 
securities from $100,000 or more to less 
than $100,000, or 

(ii) That is accompanied by a change 
in the period during which such securi-
ties may be tendered to an issuer of 
such securities or its designated agent 
for redemption or purchase from a pe-
riod of nine months or less to a period 
of more than nine months. 

(8) The term underwriter means any 
person who has purchased from an 
issuer of municipal securities with a 
view to, or offers or sells for an issuer 
of municipal securities in connection 
with, the offering of any municipal se-
curity, or participates or has a direct 
or indirect participation in any such 
undertaking, or participates or has a 
participation in the direct or indirect 
underwriting of any such undertaking; 
except, that such term shall not in-
clude a person whose interest is limited 
to a commission, concession, or allow-
ance from an underwriter, broker, deal-
er, or municipal securities dealer not 
in excess of the usual and customary 
distributors’ or sellers’ commission, 
concession, or allowance. 

(9) The term annual financial informa-
tion means financial information or op-
erating data, provided at least annu-
ally, of the type included in the final 
official statement with respect to an 
obligated person, or in the case where 
no financial information or operating 
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data was provided in the final official 
statement with respect to such obli-
gated person, of the type included in 
the final official statement with re-
spect to those obligated persons that 
meet the objective criteria applied to 
select the persons for which financial 
information or operating data will be 
provided on an annual basis. Financial 
information or operating data may be 
set forth in the document or set of doc-
uments, or may be included by specific 
reference to documents previously pro-
vided to each nationally recognized 
municipal securities information re-
pository, and to a state information de-
pository, if any, or filed with the Com-
mission. If the document is a final offi-
cial statement, it must be available 
from the Municipal Securities Rule-
making Board. 

(10) The term obligated person means 
any person, including an issuer of mu-
nicipal securities, who is either gen-
erally or through an enterprise, fund, 
or account of such person committed 
by contract or other arrangement to 
support payment of all, or part of the 
obligations on the municipal securities 
to be sold in the Offering (other than 
providers of municipal bond insurance, 
letters of credit, or other liquidity fa-
cilities). 

(g) Transitional provision. If on July 
28, 1989, a Participating Underwriter 
was contractually committed to act as 
underwriter in an Offering of municipal 
securities originally issued before July 
29, 1989, the requirements of paragraphs 
(b)(3) and (b)(4) shall not apply to the 
Participating Underwriter in connec-
tion with such an Offering. Paragraph 
(b)(5) of this section shall not apply to 
a Participating Underwriter that has 
contractually committed to act as an 
underwriter in an Offering of municipal 
securities before July 3, 1995; except 
that paragraph (b)(5)(i)(A) and para-
graph (b)(5)(i)(B) shall not apply with 
respect to fiscal years ending prior to 
January 1, 1996. Paragraph (c) shall be-
come effective on January 1, 1996. 
Paragraph (d)(2)(ii) and paragraph 
(d)(2)(iii) of this section shall not apply 
to an Offering of municipal securities 
commencing prior to January 1, 1996. 
[54 FR 28813, July 10, 1989, as amended at 59 
FR 59609, Nov. 17, 1994] 

§ 240.15c3–1 Net capital requirements 
for brokers or dealers. 

(a) Every broker or dealer shall at all 
times have and maintain net capital no 
less than the greater of the highest 
minimum requirement applicable to its 
ratio requirement under paragraph 
(a)(1) of this section, or to any of its 
activities under paragraph (a)(2) of this 
section. Each broker or dealer also 
shall comply with the supplemental re-
quirements of paragraphs (a)(4) and 
(a)(9) of this section, to the extent ei-
ther paragraph is applicable to its ac-
tivities. In addition, a broker or dealer 
shall maintain net capital of not less 
than its own net capital requirement 
plus the sum of each broker’s or deal-
er’s subsidiary or affiliate minimum 
net capital requirements, which is con-
solidated pursuant to Appendix C, 
§ 240.15c3–1c. 

RATIO REQUIREMENTS 

Aggregate Indebtedness Standard 

(1)(i) No broker or dealer, other than 
one that elects the provisions of para-
graph (a)(1)(ii) of this section, shall 
permit its aggregate indebtedness to 
all other persons to exceed 1500 percent 
of its net capital (or 800 percent of its 
net capital for 12 months after com-
mencing business as a broker or deal-
er). 

Alternative Standard 

(ii) A broker or dealer may elect not 
to be subject to the Aggregate Indebt-
edness Standard of paragraph (a)(1)(i) 
of this section. That broker or dealer 
shall not permit its net capital to be 
less than the greater of $250,000 or 2 
percent of aggregate debit items com-
puted in accordance with the Formula 
for Determination of Reserve Require-
ments for Brokers and Dealers (Exhibit 
A to Rule 15c3–3, § 240.15c3–3a). Such 
broker or dealer shall notify its Exam-
ining Authority, in writing, of its elec-
tion to operate under this paragraph 
(a)(1)(ii). Once a broker or dealer has 
notified its Examining Authority, it 
shall continue to operate under this 
paragraph unless a change is approved 
upon application to the Commission. A 
broker or dealer that elects this stand-
ard and is not exempt from Rule 15c3– 
3 shall: 
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(A) Make the computation required 
by § 240.15c3–3(e) and set forth in Ex-
hibit A, § 240.15c3–3a, on a weekly basis 
and, in lieu of the 1 percent reduction 
of certain debit items required by Note 
E (3) in the computation of its Exhibit 
A requirement, reduce aggregate debit 
items in such computation by 3 per-
cent; 

(B) Include in Items 7 and 8 of Ex-
hibit A, § 240.15c3–3a, the market value 
of items specified therein more than 7 
business days old; 

(C) Exclude credit balances in ac-
counts representing amounts payable 
for securities not yet received from the 
issuer or its agent which securities are 
specified in paragraphs (c)(2)(vi) (A) 
and (E) of this section and any related 
debit items from the Exhibit A require-
ment for 3 business days; and 

(D) Deduct from net worth in com-
puting net capital 1 percent of the con-
tract value of all failed to deliver con-
tracts or securities borrowed that were 
allocated to failed to receive contracts 
of the same issue and which thereby 
were excluded from Items 11 or 12 of 
Exhibit A, § 240.15c3–3a. 

Futures Commission Merchants 

( iii) No broker or dealer registered as 
a futures commission merchant shall 
permit its net capital to be less than 
the greater of its requirement under 
paragraph (a)(1) (i) or (ii) of this sec-
tion, or 4 percent of the funds required 
to be segregated pursuant to the Com-
modity Exchange Act and the regula-
tions thereunder (less the market value 
of commodity options purchased by op-
tion customers on or subject to the 
rules of a contract market, each such 
deduction not to exceed the amount of 
funds in the customer’s account). 

MINIMUM REQUIREMENTS 

See Appendix E (§ 240.15c3–1E) for 
temporary minimum requirements. 

Brokers or Dealers That Carry Customer 
Accounts 

(2)(i) A broker or dealer (other than 
one described in paragraphs (a)(2)(ii) or 
(a)(8) of this section) shall maintain 
net capital of not less than $250,000 if it 
carries customer or broker or dealer 
accounts and receives or holds funds or 
securities for those persons. A broker 

or dealer shall be deemed to receive 
funds, or to carry customer or broker 
or dealer accounts and to receive funds 
from those persons if, in connection 
with its activities as a broker or deal-
er, it receives checks, drafts, or other 
evidences of indebtedness made pay-
able to itself or persons other than the 
requisite registered broker or dealer 
carrying the account of a customer, es-
crow agent, issuer, underwriter, spon-
sor, or other distributor of securities. 
A broker or dealer shall be deemed to 
hold securities for, or to carry cus-
tomer or broker or dealer accounts, 
and hold securities of, those persons if 
it does not promptly forward or 
promptly deliver all of the securities of 
customers or of other brokers or deal-
ers received by the firm in connection 
with its activities as a broker or deal-
er. A broker or dealer, without com-
plying with this paragraph (a)(2)(i), 
may receive securities only if its ac-
tivities conform with the provisions of 
paragraphs (a)(2) (iv) or (v) of this sec-
tion, and may receive funds only in 
connection with the activities de-
scribed in paragraph (a)(2)(v) of this 
section. 

(ii) A broker or dealer that is exempt 
from the provisions of § 240.15c3–3 pur-
suant to paragraph (k)(2)(i) thereof 
shall maintain net capital of not less 
than $100,000. 

Dealers 

(iii) A dealer shall maintain net cap-
ital of not less than $100,000. For the 
purposes of this section, the term 
‘‘dealer’’ includes: 

(A) Any broker or dealer that en-
dorses or writes options otherwise than 
on a registered national securities ex-
change or a facility of a registered na-
tional securities association; and 

(B) Any broker or dealer that effects 
more than ten transactions in any one 
calendar year for its own investment 
account. This section shall not apply 
to those persons engaging in activities 
described in paragraphs (a)(2)(v), 
(a)(2)(vi) or (a)(8) of this section, or to 
those persons whose underwriting ac-
tivities are limited solely to acting as 
underwriters in best efforts or all or 
none underwritings in conformity with 
paragraph (b)(2) of § 240.15c2–4, so long 
as those persons engage in no other 
dealer activities. 
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Brokers or Dealers That Introduce 
Customer Accounts And Receive Securities 

(iv) A broker or dealer shall maintain 
net capital of not less than $50,000 if it 
introduces transactions and accounts 
of customers or other brokers or deal-
ers to another registered broker or 
dealer that carries such accounts on a 
fully disclosed basis, and if the broker 
or dealer receives but does not hold 
customer or other broker or dealer se-
curities. A broker or dealer operating 
under this paragraph (a)(2)(iv) of this 
section may participate in a firm com-
mitment underwriting without being 
subject to the provisions of paragraph 
(a)(2)(iii) of this section, but may not 
enter into a commitment for the pur-
chase of shares related to that under-
writing. 

Brokers or Dealers Engaged in the Sale of 
Redeemable Shares of Registered Invest-
ment Companies and Certain Other 
Share Accounts 

(v) A broker or dealer shall maintain 
net capital of not less than $25,000 if it 
acts as a broker or dealer with respect 
to the purchase, sale and redemption of 
redeemable shares of registered invest-
ment companies or of interests or par-
ticipations in an insurance company 
separate account directly from or to 
the issuer on other than a subscription 
way basis. A broker or dealer operating 
under this section may sell securities 
for the account of a customer to obtain 
funds for the immediate reinvestment 
in redeemable securities of registered 
investment companies. A broker or 
dealer operating under this paragraph 
(a)(2)(v) must promptly transmit all 
funds and promptly deliver all securi-
ties received in connection with its ac-
tivities as a broker or dealer, and may 
not otherwise hold funds or securities 
for, or owe money or securities to, cus-
tomers. 

Other Brokers or Dealers 

(vi) A broker or dealer that does not 
receive, directly or indirectly, or hold 
funds or securities for, or owe funds or 
securities to, customers and does not 
carry accounts of, or for, customers 
and does not engage in any of the ac-
tivities described in paragraphs (a)(2) 
(i) through (v) of this section shall 

maintain net capital of not less than 
$5,000. A broker or dealer operating 
under this paragraph may engage in 
the following dealer activities without 
being subject to the requirements of 
paragraph (a)(2)(iii) of this section: 

(A) In the case of a buy order, prior 
to executing such customer’s order, it 
purchases as principal the same num-
ber of shares or purchases shares to ac-
cumulate the number of shares nec-
essary to complete the order, which 
shall be cleared through another reg-
istered broker or dealer or 

(B) In the case of a sell order, prior to 
executing such customer’s order, it 
sells as principal the same number of 
shares or a portion thereof, which shall 
be cleared through another registered 
broker or dealer. 

(3) [Reserved] 

Capital Requirements for Market Makers 

(4) A broker or dealer engaged in ac-
tivities as a market maker as defined 
in paragraph (c)(8) of this section shall 
maintain net capital in an amount not 
less than $2,500 for each security in 
which it makes a market (unless a se-
curity in which it makes a market has 
a market value of $5 or less, in which 
event the amount of net capital shall 
be not less than $1,000 for each such se-
curity) based on the average number of 
such markets made by such broker or 
dealer during the 30 days immediately 
preceding the computation date. Under 
no circumstances shall it have net cap-
ital less than that required by the pro-
visions of paragraph (a) of this section, 
or be required to maintain net capital 
of more than $1,000,000 unless required 
by paragraph (a) of this section. 

(5) [Reserved] 

Market Makers, Specialists and Certain 
Other Dealers 

(6)(i) A dealer who meets the condi-
tions of paragraph (a)(6)(ii) of this sec-
tion may elect to operate under this 
paragraph (a)(6) and thereby not apply, 
except to the extent required by this 
paragraph (a)(6), the provisions of para-
graphs (c)(2)(vi) or Appendix A 
(§ 240.15c3–1a) of this section to market 
maker and specialist transactions and, 
in lieu thereof, apply thereto the provi-
sions of paragraph (a)(6)(iii) of this sec-
tion. 
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(ii) This paragraph (a)(6) shall be 
available to a dealer who does not ef-
fect transactions with other than bro-
kers or dealers, who does not carry cus-
tomer accounts, who does not effect 
transactions in options not listed on a 
registered national securities exchange 
or facility of a registered national se-
curities association, and whose market 
maker or specialist transactions are ef-
fected through and carried in a market 
maker or specialist account cleared by 
another broker or dealer as provided in 
paragraph (a)(6)(iv) of this section. 

(iii) A dealer who elects to operate 
pursuant to this paragraph (a)(6) shall 
at all times maintain a liquidating eq-
uity in respect of securities positions 
in his market maker or specialist ac-
count at least equal to: 

(A) An amount equal to 25 percent (5 
percent in the case of exempted securi-
ties) of the market value of the long 
positions and 30 percent of the market 
value of the short positions; provided, 
however, in the case of long or short 
positions in options and long or short 
positions in securities other than op-
tions which relate to a bona fide 
hedged position as defined in paragraph 
(c)(2)(x)(C) of this section, such amount 
shall equal the deductions in respect of 
such positions specified by paragraph 
(c)(2)(x)(A) (1) through (9) of this sec-
tion. 

(B) Such lesser requirement as may 
be approved by the Commission under 
specified terms and conditions upon 
written application of the dealer and 
the carrying broker or dealer. 

(C) For purposes of this paragraph 
(a)(6)(iii), equity in such specialist or 
market maker account shall be com-
puted by (1) marking all securities po-
sitions long or short in the account to 
their respective current market values, 
(2) adding (deducting in the case of a 
debit balance) the credit balance car-
ried in such specialist or market maker 
account, and (3) adding (deducting in 
the case of short positions) the market 
value of positions long in such account. 

(iv) The dealer shall obtain from the 
broker or dealer carrying the market 
maker or specialist account a written 
undertaking which shall be designated 
‘‘Notice Pursuant to § 240.15c3–1(a)(6) of 
Intention to Carry Specialist or Mar-
ket Maker Account.’’ Said undertaking 

shall contain the representations re-
quired by paragraph (a)(6) of this sec-
tion and shall be filed with the Com-
mission’s Washington, DC, Office, the 
regional or district office of the Com-
mission for the region or district in 
which the broker or dealer has its prin-
cipal place of business and the Des-
ignated Examining Authorities of both 
firms prior to effecting any trans-
actions in said account. The broker or 
dealer carrying such account: 

(A) Shall mark the account to the 
market not less than daily and shall 
issue appropriate calls for additional 
equity which shall be met by noon of 
the following business day; 

(B) Shall notify by telegraph the 
Commission and the Designated Exam-
ining Authorities pursuant to 17 CFR 
240.17a–11, if the market maker or spe-
cialist fails to deposit any required eq-
uity within the time prescribed in 
paragraph (a)(6)(iv)(A) of this section; 
said telegraphic notice shall be re-
ceived by the Commission and the Des-
ignated Examining Authorities not 
later than the close of business on the 
day said call is not met; 

(C) Shall not extend further credit in 
the account if the equity in the ac-
count falls below that prescribed in 
paragraph (a)(6)(iii) of this section, and 

(D) Shall take steps to liquidate 
promptly existing positions in the ac-
count in the event of a failure to meet 
a call for equity. 

(v) No such carrying broker or dealer 
shall permit the sum of (A) the deduc-
tions required by paragraph (c)(2)(x)(A) 
of this section in respect of all trans-
actions in market maker accounts 
guaranteed, indorsed or carried by such 
broker or dealer pursuant to paragraph 
(c)(2)(x) of this section and (B) the eq-
uity required by paragraph (iii) of this 
paragraph (a)(6) in respect of all trans-
actions in the accounts of specialists of 
market makers in options carried by 
such broker or dealer pursuant to this 
paragraph (a)(6) to exceed 1,000 percent 
of such broker’s or dealer’s net capital 
as defined in paragraph (c)(2) of this 
section for any period exceeding five 
business days; Provided, That solely for 
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purposes of this paragraph (a)(6)(v), de-
ductions or equity required in a spe-
cialist or market maker account in re-
spect of positions in fully paid securi-
ties (other than options), which do not 
underlie options listed on the national 
securities exchange or facility of a na-
tional securities association of which 
the specialist or market marker is a 
member, need not be recognized. Pro-
vided further, That if at any time such 
sum exceeds 1,000 percent of such bro-
ker’s or dealer’s net capital, then the 
broker or dealer shall immediately 
transmit telegraphic notice of such 
event to the principal office of the 
Commission in Washington, DC, the re-
gional or district office of the Commis-
sion for the region or district in which 
the broker or dealer maintains its prin-
cipal place of business, and such bro-
ker’s or dealer’s Designated Examining 
Authority. Provided further, That if at 
any time such sum exceeds 1,000 per-
cent of such broker’s or dealer’s net 
capital, then such broker or dealer 
shall be subject to the prohibitions 
against withdrawal of equity capital 
set forth in paragraph (e) of this sec-
tion, and to the prohibitions against 
reduction, prepayment and repayment 
of subordination agreements set forth 
in paragraph (b)(11) of § 240.15c3–1d, as if 
such broker or dealer’s net capital were 
below the minimum standards specified 
by each of the aforementioned para-
graphs. 

SELF-CLEARING OPTIONS SPECIALISTS 

(7) [Reserved] 
(8) Municipal securities brokers’ bro-

kers. (i) A municipal securities brokers’ 
brokers, as defined in subsection (ii) of 
this paragraph (a)(8), may elect not to 
be subject to the limitations of para-
graph (c)(2)(ix) of this section provided 
that such brokers’ broker complies 
with the requirements set out in para-
graphs (a)(8) (iii), (iv) and (v) of this 
section. 

(ii) The term municipal securities 
brokers’ broker shall mean a municipal 
securities broker or dealer who acts ex-
clusively as an undisclosed agent in the 
purchase or sale of municipal securi-
ties for a registered broker or dealer or 
registered municipal securities dealer, 
who has no ‘‘customers’’ as defined in 
this rule and who does not have or 

maintain any municipal securities in 
its proprietary or other accounts. 

(iii) In order to qualify to operate 
under this paragraph (a)(8), a brokers’ 
broker shall at all times have and 
maintain net capital of not less than 
$150,000. 

(iv) For purposes of this paragraph 
(a)(8), a brokers’ broker shall deduct 
from net worth 1% of the contract 
value of each municipal failed to de-
liver contract which is outstanding 21 
business days or longer. Such deduc-
tion shall be increased by any excess of 
the contract price of the fail to deliver 
over the market value of the under-
lying security. 

(v) For purposes of this paragraph 
(a)(8), a brokers’ broker may exclude 
from its aggregate indebtedness com-
putation indebtedness adequately 
collateralized by municipal securities 
outstanding for not more than one 
business day and offset by municipal 
securities failed to deliver of the same 
issue and quantity. In no event may a 
brokers’ broker exclude any overnight 
bank loan attributable to the same mu-
nicipal securities failed to deliver con-
tract for more than one business day. A 
brokers’ broker need not deduct from 
net worth the amount by which the 
market value of securities failed to re-
ceive outstanding longer than thirty 
(30) calendar days exceeds the contract 
value of those failed to receive as re-
quired by Rule 15c3–1(c)(2)(iv)(E). 

Certain Additional Capital Requirements 
for Brokers or Dealers Engaging in Re-
verse Repurchase Agreements 

(9) A broker or dealer shall maintain 
net capital in addition to the amounts 
required under paragraph (a) of this 
section in an amount equal to 10 per-
cent of: 

(i) The excess of the market value of 
United States Treasury Bills, Bonds 
and Notes subject to reverse repur-
chase agreements with any one party 
over 105 percent of the contract prices 
(including accrued interest) for reverse 
repurchase agreements with that 
party; 

(ii) The excess of the market value of 
securities issued or guaranteed as to 
principal or interest by an agency of 
the United States or mortgage related 
securities as defined in section 3(a)(41) 
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of the Act subject to reverse repur-
chase agreements with any one party 
over 110 percent of the contract prices 
(including accrued interest) for reverse 
repurchase agreements with that 
party; and 

(iii) The excess of the market value 
of other securities subject to reverse 
repurchase agreements with any one 
party over 120 percent of the contract 
prices (including accrued interest) for 
reverse repurchase agreements with 
that party. 

(b) Exemptions: 
(1) The provisions of this section 

shall not apply to any specialist: 
(i) Whose securities business, except 

for an occasional non-specialist related 
securities transaction for its own ac-
count, is limited to that of acting as an 
options market maker on a national 
securities exchange; 

(ii) That is a member in good stand-
ing and subject to the capital require-
ments of a national securities ex-
change; 

(iii) That does not transact a busi-
ness in securities with other than a 
broker or dealer registered with the 
Commission under section 15 or section 
15C of the Act or a member of a na-
tional securities exchange; and 

(iv) That is not a clearing member of 
The Options Clearing Corporation and 
whose securities transactions are ef-
fected through and carried in an ac-
count cleared by another broker or 
dealer registered with the Commission 
under section 15 of the Act. 

(2) A member in good standing of a 
national securities exchange who acts 
as a floor broker (and whose activities 
do not require compliance with other 
provisions of this rule), may elect to 
comply, in lieu of the other provisions 
of this section, with the following fi-
nancial responsibility standard: The 
value of the exchange membership of 
the member (based on the lesser of the 
most recent sale price or current bid 
price for an exchange membership) is 
not less than $15,000, or an amount 
equal to the excess of $15,000 over the 
value of the exchange membership is 
held by an independent agent in es-
crow: Provided, That the rules of such 
exchange require that the proceeds 
from the sale of the exchange member-
ship of the member and the amount 

held in escrow pursuant to this para-
graph shall be subject to the prior 
claims of the exchange and its clearing 
corporation and those arising directly 
from the closing out of contracts en-
tered into on the floor of such ex-
changes. 

(3) The Commission may, upon writ-
ten application, exempt from the provi-
sions of this section, either uncondi-
tionally or on specified terms and con-
ditions, any broker or dealer who satis-
fies the Commission that, because of 
the special nature of its business, its fi-
nancial position, and the safeguards it 
has established for the protection of 
customers’ funds and securities, it is 
not necessary in the public interest or 
for the protection of investors to sub-
ject the particular broker or dealer to 
the provisions of this section. 

(c) Definitions. For the purpose of 
this section: 

AGGREGATE INDEBTEDNESS 

(1) The term aggregate indebtedness 
shall be deemed to mean the total 
money liabilities of a broker or dealer 
arising in connection with any trans-
action whatsoever and includes, among 
other things, money borrowed, money 
payable against securities loaned and 
securities ‘‘failed to receive,’’ the mar-
ket value of securities borrowed to the 
extent to which no equivalent value is 
paid or credited (other than the market 
value of margin securities borrowed 
from customers in accordance with the 
provisions of 17 CFR 240.15c3–3 and 
margin securities borrowed from non- 
customers), customers’ and non-cus-
tomers’ free credit balances, credit bal-
ances in customers’ and non-cus-
tomers’ accounts having short posi-
tions in securities, equities in cus-
tomers’ and non-customers’ future 
commodities accounts and credit bal-
ances in customers’ and non-cus-
tomers’ commodities accounts, but ex-
cluding: 

EXCLUSIONS FROM AGGREGATE 
INDEBTEDNESS 

(i) Indebtedness adequately 
collateralized by securities which are 
carried long by the broker or dealer 
and which have not been sold or by se-
curities which collateralize a secured 
demand note pursuant to Appendix (D) 
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to this section 17 CFR 240.15c3–1d; in-
debtedness adequately collateralized 
by spot commodities which are carried 
long by the broker or dealer and which 
have not been sold; or, until October 1, 
1976, indebtedness adequately 
collateralized by municipal securities 
outstanding for not more than one 
business day and offset by municipal 
securities failed to deliver of the same 
issue and quantity, where such indebt-
edness is incurred by a broker or dealer 
effecting transactions solely in munic-
ipal securities who is either registered 
with the Commission or temporarily 
exempt from such registration pursu-
ant to 17 CFR 240.15a–1(T) or 17 CFR 
240.15Ba2–3(T); 

(ii) Amounts payable against securi-
ties loaned, which securities are car-
ried long by the broker or dealer and 
which have not been sold or which se-
curities collateralize a secured demand 
note pursuant to Appendix (D) (17 CFR 
240.15c) 

(iii) Amounts payable against securi-
ties failed to receive which securities 
are carried long by the broker or dealer 
and which have not been sold or which 
securities collateralize a secured de-
mand note pursuant to Appendix (D) 
(17 CFR 240.15c3–1d) or amounts pay-
able against securities failed to receive 
for which the broker or dealer also has 
a receivable related to securities of the 
same issue and quantity thereof which 
are either fails to deliver or securities 
borrowed by the broker or dealer; 

(iv) Credit balances in accounts rep-
resenting amounts payable for securi-
ties or money market instruments not 
yet received from the issuer or its 
agent which securities are specified in 
paragraph (c)(2)(vi)(E) and which 
amounts are outstanding in such ac-
counts not more than three (3) business 
days; 

(v) Equities in customers’ and non- 
customers’ accounts segregated in ac-
cordance with the provisions of the 
Commodity Exchange Act and the 
rules and regulations thereunder; 

(vi) Liability reserves established 
and maintained for refunds of charges 
required by section 27(d) of the Invest-
ment Company Act of 1940, but only to 
the extent of amounts on deposit in a 
segregated trust account in accordance 

with 17 CFR 270.27d–1 under the Invest-
ment Company Act of 1940; 

(vii) Amounts payable to the extent 
funds and qualified securities are re-
quired to be on deposit and are depos-
ited in a ‘‘Special Reserve Bank Ac-
count for the Exclusive Benefit of Cus-
tomers’’ pursuant to 17 CFR 240.15c3–3 
under the Securities Exchange Act of 
1934; 

(viii) Fixed liabilities adequately se-
cured by assets acquired for use in the 
ordinary course of the trade or busi-
ness of a broker or dealer but no other 
fixed liabilities secured by assets of the 
broker or dealer shall be so excluded 
unless the sole recourse of the creditor 
for nonpayment of such liability is to 
such asset; 

(ix) Liabilities on open contractual 
commitments; 

(x) Indebtedness subordinated to the 
claims of creditors pursuant to a satis-
factory subordination agreement, as 
defined in Appendix (D) (17 CFR 
240.15c3–1d); 

(xi) Liabilities which are effectively 
subordinated to the claims of creditors 
(but which are not subject to a satis-
factory subordination agreement as de-
fined in Appendix (D) (17 CFR 240.15c3– 
1d)) by non-customers of the broker or 
dealer prior to such subordination, ex-
cept such subordinations by customers 
as may be approved by the Examining 
Authority for such broker or dealer; 

(xii) Credit balances in accounts of 
general partners; 

(xiii) Deferred tax liabilities; 
(xiv) Eighty-five percent of amounts 

payable to a registered investment 
company related to fail to deliver re-
ceivables of the same quantity arising 
out of purchases of shares of those reg-
istered investment companies; and 

(xv) Eighty-five percent of amounts 
payable against securities loaned for 
which the broker or dealer has receiv-
ables related to securities of the same 
class and issue and quantity that are 
securities borrowed by the broker or 
dealer. 

NET CAPITAL 

(2) The term net capital shall be 
deemed to mean the net worth of a 
broker or dealer, adjusted by: 

(i) Adjustments to net worth related to 
unrealized profit or loss and deferred tax 
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provisions. (A) Adding unrealized profits 
(or deducting unrealized losses) in the 
accounts of the broker or dealer; 

(B)(1) In determining net worth, all 
long and all short positions in listed 
options shall be marked to their mar-
ket value and all long and all short se-
curities and commodities positions 
shall be marked to their market value. 

(2) In determining net worth, the 
value attributed to any unlisted option 
shall be the difference between the op-
tion’s exercise value and the market 
value of the underlying security. In the 
case of an unlisted call, if the market 
value of the underlying security is less 
than the exercise value of such call it 
shall be given no value and in the case 
of an unlisted put if the market value 
of the underlying security is more than 
the exercise value of the unlisted put it 
shall be given no value. 

(C) Adding to net worth the lesser of 
any deferred income tax liability re-
lated to the items in (1), (2), and (3) 
below, or the sum of (1), (2) and (3) 
below; 

(1) The aggregate amount resulting 
from applying to the amount of the de-
ductions computed in accordance with 
paragraph (c)(2)(vi) of this section and 
Appendices A and B, § 240.15c3–1a and 
240.15c3–1b, the appropriate Federal and 
State tax rate(s) applicable to any un-
realized gain on the asset on which the 
deduction was computed; 

(2) Any deferred tax liability related 
to income accrued which is directly re-
lated to an asset otherwise deducted 
pursuant to this section; 

(3) Any deferred tax liability related 
to unrealized appreciation in value of 
any asset(s) which has been otherwise 
deducted from net worth in accordance 
with the provisions of this section; and, 

(D) Adding, in the case of future in-
come tax benefits arising as a result of 
unrealized losses, the amount of such 
benefits not to exceed the amount of 
income tax liabilities accrued on the 
books and records of the broker or 
dealer, but only to the extent such ben-
efits could have been applied to reduce 
accrued tax liabilities on the date of 
the capital computation, had the re-
lated unrealized losses been realized on 
that date. 

(E) Adding to net worth any actual 
tax liability related to income accrued 
which is directly related to an asset 

otherwise deducted pursuant to this 
section. 

(ii) Subordinated Liabilities. Excluding 
liabilities of the broker or dealer which 
are subordinated to the claims of credi-
tors pursuant to a satisfactory subordi-
nation agreement, as defined in Appen-
dix (D) (17 CFR 240.15c3–1d). 

(iii) Sole Proprietors. Deducting, in 
the case of a broker or dealer who is a 
sole proprietor, the excess of liabilities 
which have not been incurred in the 
course of business as a broker or dealer 
over assets not used in the business. 

(iv) Assets Not Readily Convertible Into 
Cash. Deducting fixed assets and assets 
which cannot be readily converted into 
cash (less any indebtedness excluded in 
accordance with subdivision (c)(1)(viii) 
of this section) including, among other 
things: 

(A) Fixed Assets and Prepaid Items. 
Real estate; furniture and fixtures; ex-
change memberships; prepaid rent, in-
surance and other expenses; goodwill, 
organization expenses; 

Certain Unsecured and Partly Secured 
Receivables 

(B) All unsecured advances and loans; 
deficits in customers’ and non-cus-
tomers’ unsecured and partly secured 
notes; deficits in special omnibus ac-
counts maintained in compliance with 
the requirements of 12 CFR 220.10 of 
Regulation T under the Securities Ex-
change Act of 1934, or similar accounts 
carried on behalf of another broker or 
dealer, after application of calls for 
margin, marks to the market or other 
required deposits that are outstanding 
5 business days or less; deficits in cus-
tomers’ and non-customers’ unsecured 
and partly secured accounts after ap-
plication of calls for margin, marks to 
the market or other required deposits 
that are outstanding 5 business days or 
less, except deficits in cash accounts as 
defined in 12 CFR 220.8 of Regulation T 
under the Securities Exchange Act of 
1934 for which not more than one ex-
tension respecting a specified securi-
ties transaction has been requested and 
granted, and deducting for securities 
carried in any of such accounts the per-
centages specified in paragraph 
(c)(2)(vi) of this section or Appendix A 
(§ 240.15c3–1a); the market value of 
stock loaned in excess of the value of 
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any collateral received therefor; re-
ceivables arising out of free shipments 
of securities (other than mutual fund 
redemptions) in excess of $5,000 per 
shipment and all free shipments (other 
than mutual fund redemptions) out-
standing more than 7 business days, 
and mutual fund redemptions out-
standing more than 16 business days; 
any collateral deficiencies in secured 
demand notes as defined in Appendix D 
(§ 240.15c3–1d); 

(C) Interest receivable, floor broker-
age receivable, commissions receivable 
from other brokers or dealers (other 
than syndicate profits which shall be 
treated as required in paragraph 
(c)(2)(iv)(E) of this section), mutual 
fund concessions receivable and man-
agement fees receivable from reg-
istered investment companies, all of 
which receivables are outstanding 
longer than thirty (30) days from the 
date they arise; dividends receivable 
outstanding longer than thirty (30) 
days from the payable date; good faith 
deposits arising in connection with a 
non-municipal securities underwriting, 
outstanding longer than eleven (11) 
business days from the settlement of 
the underwriting with the issuer; re-
ceivables due from participation in mu-
nicipal securities underwriting syn-
dicates and municipal securities joint 
underwriting accounts which are out-
standing longer than sixty (60) days 
from settlement of the underwriting 
with the issuer and good faith deposits 
arising in connection with an under-
writing of municipal securities, out-
standing longer than sixty (60) days 
from settlement of the underwriting 
with the issuer; and receivables due 
from participation in municipal securi-
ties secondary trading joint accounts, 
which are outstanding longer than 
sixty (60) days from the date all securi-
ties have been delivered by the account 
manager to the account members; 

(D) Insurance Claims. Insurance 
claims which, after seven (7) business 
days from the date the loss giving rise 
to the claim is discovered, are not cov-
ered by an opinion of outside counsel 
that the claim is valid and is covered 
by insurance policies presently in ef-
fect; insurance claims which after 
twenty (20) business days from the date 
the loss giving rise to the claim is dis-

covered and which are accompanied by 
an opinion of outside counsel described 
above, have not been acknowledged in 
writing by the insurance carrier as due 
and payable; and insurance claims ac-
knowledged in writing by the carrier as 
due and payable outstanding longer 
than twenty (20) business days from the 
date they are so acknowledged by the 
carrier; and, 

(E) Other Deductions. All other unse-
cured receivables; all assets doubtful of 
collection less any reserves established 
therefor; the amount by which the 
market value of securities failed to re-
ceive outstanding longer than thirty 
(30) calendar days exceeds the contract 
value of such fails to receive, and the 
funds on deposit in a ‘‘segregated trust 
account’’ in accordance with 17 CFR 
270.27d–1 under the Investment Com-
pany Act of 1940, but only to the extent 
that the amount on deposit in such 
segregated trust account exceeds the 
amount of liability reserves estab-
lished and maintained for refunds of 
charges required by sections 27(d) and 
27(f) of the Investment Company Act of 
1940; Provided, That any amount depos-
ited in the ‘‘Special Reserve Bank Ac-
count for the Exclusive Benefit of Cus-
tomers’’ established pursuant to 17 
CFR 240.15c3–3 and clearing deposits 
shall not be so deducted. 

(F)(1) For purposes of this paragraph: 
(i) The term reverse repurchase agree-

ment deficit shall mean the difference 
between the contract price for resale of 
the securities under a reverse repur-
chase agreement and the market value 
of those securities (if less than the con-
tract price). 

(ii) The term repurchase agreement 
deficit shall mean the difference be-
tween the market value of securities 
subject to the repurchase agreement 
and the contract price for repurchase 
of the securities (if less than the mar-
ket value of the securities). 

(iii) As used in paragraph 
(c)(2)(iv)(F)(1) of this section, the term 
contract price shall include accrued in-
terest. 

(iv) Reverse repurchase agreement 
deficits and the repurchase agreement 
deficits where the counterparty is the 
Federal Reserve Bank of New York 
shall be disregarded. 
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(2)(i) In the case of a reverse repur-
chase agreement, the deduction shall 
be equal to the reverse repurchase 
agreement deficit. 

(ii) In determining the required de-
ductions under paragraph 
(c)(2)(iv)(F)(2)(i) of this section, the 
broker or dealer may reduce the re-
verse repurchase agreement deficit by: 

(A) Any margin or other deposits 
held by the broker or dealer on account 
of the reverse repurchase agreement; 

(B) Any excess market value of the 
securities over the contract price for 
resale of those securities under any 
other reverse repurchase agreement 
with the same party; 

(C) The difference between the con-
tract price for resale and the market 
value of securities subject to repur-
chase agreements with the same party 
(if the market value of those securities 
is less than the contract price); and 

(D) Calls for margin, marks to the 
market, or other required deposits 
which are outstanding one business day 
or less. 

(3) (i) In the case of repurchase agree-
ments, the deduction shall be: 

(A) The excess of the repurchase 
agreement deficit over 5 percent of the 
contract price for resale of United 
States Treasury Bills, Notes and 
Bonds, 10 percent of the contract price 
for the resale of securities issued or 
guaranteed as to principal or interest 
by an agency of the United States or 
mortgage related securities as defined 
in section 3(a)(41) of the Act and 20 per-
cent of the contract price for the resale 
of other securities and; 

(B) The excess of the aggregate re-
purchase agreement deficits with any 
one party over 25 percent of the broker 
or dealer’s net capital before the appli-
cation of paragraph (c)(2)(vi) of this 
section (less any deduction taken with 
respect to repurchase agreements with 
that party under paragraph 
(c)(2)(iv)(F)(3)(i)(A) of this section) or, 
if greater; 

(C) The excess of the aggregate repur-
chase agreement deficits over 300 per-
cent of the broker’s or dealer’s net cap-
ital before the application of paragraph 
(c)(2)(vi) of this section. 

(ii) In determining the required de-
duction under paragraph 
(c)(2)(iv)(F)(3)(i) of this section, the 

broker or dealer may reduce a repur-
chase agreement deficit by: 

(A) Any margin or other deposits 
held by the broker or dealer on account 
of a reverse repurchase agreement with 
the same party to the extent not other-
wise used to reduce a reverse repur-
chase deficit; 

(B) The difference between the con-
tract price and the market value of se-
curities subject to other repurchase 
agreements with the same party (if the 
market value of those securities is less 
than the contract price) not otherwise 
used to reduce a reverse repurchase 
agreement deficit; and 

(C) Calls for margin, marks to the 
market, or other required deposits 
which are outstanding one business day 
or less to the extent not otherwise used 
to reduce a reverse repurchase agree-
ment deficit. 

(G) Securities borrowed. 1 percent of 
the market value of securities bor-
rowed collateralized by an irrevocable 
letter of credit. 

(H) Any receivable from an affiliate 
of the broker or dealer (not otherwise 
deducted from net worth) and the mar-
ket value of any collateral given to an 
affiliate (not otherwise deducted from 
net worth) to secure a liability over 
the amount of the liability of the 
broker or dealer unless the books and 
records of the affiliate are made avail-
able for examination when requested 
by the representatives of the Commis-
sion or the Examining Authority for 
the broker or dealer in order to dem-
onstrate the validity of the receivable 
or payable. The provisions of this sub-
section shall not apply where the affil-
iate is a registered broker or dealer, 
registered government securities 
broker or dealer or bank as defined in 
section 3(a)(6) of the Act or insurance 
company as defined in section 3(a)(19) 
of the Act or investment company reg-
istered under the Investment Company 
Act of 1940 or federally insured savings 
and loan association or futures com-
mission merchant registered pursuant 
to the Commodity Exchange Act. 

(v)(A) Deducting the market value of 
all short securities differences (which 
shall include securities positions re-
flected on the securities record which 
are not susceptible to either count or 
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confirmation) unresolved after dis-
covery in accordance with the fol-
lowing schedule: 

Differences 1 

Numbers 
of busi-

ness days 
after dis-
covery 

25 percent ............................................................ 7 
50 percent ............................................................ 14 
75 percent ............................................................ 21 
100 percent .......................................................... 28 

1 Percentage of market value of short securities differences. 

(B) Deducting the market value of 
any long securities differences, where 
such securities have been sold by the 
broker or dealer before they are ade-
quately resolved, less any reserves es-
tablished therefor; 

(C) The designated examining author-
ity for a broker or dealer may extend 
the periods in (v)(A) of this section for 
up to 10 business days if it finds that 
exceptional circumstances warrant an 
extension. 

Securities Haircuts 

(vi) Deducting the percentages speci-
fied in paragraphs (c)(2)(vi) (A) through 
(M) of this section (or the deductions 
prescribed for securities positions set 
forth in Appendix A (§ 240.15c3–1a) of 
the market value of all securities, 
money market instruments or options 
in the proprietary or other accounts of 
the broker or dealer. 

(A)(1) In the case of a security issued 
or guaranteed as to principal or inter-
est by the United States or any agency 
thereof, the applicable percentages of 
the market value of the net long or 
short position in each of the categories 
specified below are: 

CATEGORY 1 

(i) Less than 3 months to maturity—0 per-
cent. 

(ii) 3 months but less than 6 months to ma-
turity—1⁄2 of 1 percent. 

(iii) 6 months but less than 9 months to ma-
turity—3⁄4 of 1 percent. 

(iv) 9 months but less than 12 months to 
maturity—1 percent. 

CATEGORY 2 

(i) 1 year but less than 2 years to matu-
rity—11⁄2 percent. 

(ii) 2 years but less than 3 years to matu-
rity—2 percent. 

CATEGORY 3 

(i) 3 years but less than 5 years to matu-
rity—3%. 

(ii) 5 years but less than 10 years to matu-
rity—4%. 

CATEGORY 4 

(i) 10 years but less than 15 years to matu-
rity—41⁄2%. 

(ii) 15 years but less than 20 years to matu-
rity—5%. 

(iii) 20 years but less than 25 years to matu-
rity—51⁄2%. 

(iv) 25 years or more to maturity—6%. 

Brokers or dealers shall compute a de-
duction for each category above as fol-
lows: Compute the deductions for the 
net long or short positions in each sub-
category above. The deduction for the 
category shall be the net of the aggre-
gate deductions on the long positions 
and the aggregate deductions on the 
short positions in each category plus 
50% of the lesser of the aggregate de-
ductions on the long or short positions. 

(2) A broker or dealer may elect to 
deduct, in lieu of the computation re-
quired under paragraph (c)(2)(vi)(A)(1) 
of this section, the applicable percent-
ages of the market value of the net 
long or short positions in each of the 
subcategories specified in paragraph 
(c)(2)(vi)(A)(1) of this section. 

(3) In computing deductions under 
paragraph (c)(2)(vi)(A)(1) of this sec-
tion, a broker or dealer may elect to 
exclude the market value of a long or 
short security from one category and a 
security from another category, Pro-
vided, That: 

(i) Such securities have maturity 
dates: 

(A) Between 9 months and 15 months 
and within 3 months of one another. 

(B) Between 2 years and 4 years and 
within 1 year of one another; or 

(C) Between 8 years and 12 years and 
within 2 years of one another. 

(ii) The net market value of the two 
excluded securities shall remain in the 
category of the security with the high-
er market value. 

(4) In computing deductions under 
paragraph (c)(2)(vi)(A)(1) of this sec-
tion, a broker or dealer may include in 
the categories specified in paragraph 
(c)(2)(vi)(A)(1) of this section, long or 
short positions in securities issued by 
the United States or any agency there-
of that are deliverable against long or 
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short positions in futures contracts re-
lating to Government securities, trad-
ed on a recognized contract market ap-
proved by the Commodity Futures 
Trading Commission, which are held in 
the proprietary or other accounts of 
the broker or dealer. The value of the 
long or short positions included in the 
categories shall be determined by the 
contract value of the futures contract 
held in the account. The provisions of 
Appendix B to Rule 15c3–1 (17 CFR 
240.15c3–1b) will in any event apply to 
the positions in futures contracts. 

(5) In the case of a Government secu-
rities dealer that reports to the Fed-
eral Reserve System, that transacts 
business directly with the Federal Re-
serve System, and that maintains at 
all times a minimum net capital of at 
least $50,000,000, before application of 
the deductions provided for in para-
graph (c)(2)(vi) of this section, the de-
duction for a security issued or guaran-
teed as to principal or interest by the 
United States or any agency thereof 
shall be 75 percent of the deduction 
otherwise computed under paragraph 
(c)(2)(vi)(A) of this section. 

(B)(1) In the case of any municipal se-
curity which has a scheduled maturity 
at date of issue of 731 days or less and 
which is issued at par value and pays 
interest at maturity, or which is issued 
at a discount, and which is not traded 
flat or in default as to principal or in-
terest, the applicable percentages of 
the market value on the greater of the 
long or short position in each of the 
categories specified below are: 

(i) Less than 30 days to maturity— 
0%. 

(ii) 30 days but less than 91 days to 
maturity—1⁄8 of 1%. 

(iii) 91 days but less than 181 days to 
maturity—1⁄4 of 1%. 

(iv) 181 days but less than 271 days to 
maturity—3⁄8 of 1%. 

(v) 271 days but less than 366 days to 
maturity—1⁄2 of 1%. 

(vi) 366 days but less than 456 days to 
maturity—3⁄4 of 1%. 

(vii) 456 days but less than 732 days to 
maturity—1%. 

(2) In the case of any municipal secu-
rity, other than those specified in para-
graph (c)(2)(vi)(B)(1), which is not trad-
ed flat or in default as to principal or 
interest, the applicable percentages of 

the market value of the greater of the 
long or short position in each of the 
categories specified below are: 

(i) Less than 1 year to maturity—1%. 
(ii) 1 year but less than 2 years to ma-

turity—2%. 
(iii) 2 years but less than 31⁄2 years to 

maturity—3%. 
(iv) 31⁄2 years but less than 5 years to 

maturity—4%. 
(v) 5 years but less than 7 years to 

maturity—5%. 
(vi) 7 years but less than 10 years to 

maturity—51⁄2%. 
(vii) 10 years but less than 15 years to 

maturity—6%. 
(viii) 15 years but less than 20 years to 

maturity—61⁄2%. 
(ix) 20 years or more to maturity— 

7%. 
(C) Canadian Debt Obligations. In the 

case of any security issued or uncondi-
tionally guaranteed as to principal and 
interest by the Government of Canada, 
the percentages of market value to be 
deducted shall be the same as in para-
graph (A) of this section. 

(D)(1) In the case of redeemable secu-
rities of an investment company reg-
istered under the Investment Company 
Act of 1940, which assets consist of cash 
or money market instruments and 
which is generally known as a ‘‘money 
market fund,’’ the deduction shall be 
2% of the market value of the greater 
of the long or short position. 

(2) In the case of redeemable securi-
ties of an investment company reg-
istered under the Investment Company 
Act of 1940, which assets are in the 
form of cash or securities or money 
market instruments of any maturity 
which are described in paragraph 
(c)(2)(vi) (A) through (C) or (E) of this 
section, the deduction shall be 7% of 
the market value of the greater of the 
long or short positions. 

(3) In the case of redeemable securi-
ties of an investment company reg-
istered under the Investment Company 
Act of 1940, which assets are in the 
form of cash or securities or money 
market instruments which are de-
scribed in paragraphs (c)(2)(vi) (A) 
through (C) or (E) and (F) of this sec-
tion, the deduction shall be 9% of the 
market value of the long or short posi-
tion. 
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(E) Commercial paper, bankers accept-
ances and certificates of deposit. In the 
case of any short term promissory note 
or evidence of indebtedness which has a 
fixed rate of interest or is sold at a dis-
count, and which has a maturity date 
at date of issuance not exceeding nine 
months exclusive of days of grace, or 
any renewal thereof, the maturity of 
which is likewise limited and is rated 
in one of the three highest categories 
by at least two of the nationally recog-
nized statistical rating organizations 
(Provided, That effective January 1, 
1977, and until September 1, 1977, this 
paragraph shall be deemed to require 
only one such rating), or in the case of 
any negotiable certificates of deposit 
or bankers acceptance or similar type 
of instrument issued or guaranteed by 
any bank as defined in section 3(a)(6) of 
the Securities Exchange Act of 1934, 
the applicable percentage of the mar-
ket value of the greater of the long or 
short position in each of the categories 
specified below are: 

(1) Less than 30 days to maturity—0 
percent. 

(2) 30 days but less than 91 days to 
maturity 1⁄8 of 1 percent. 

(3) 91 days but less than 181 days to 
maturity 1⁄4 of 1 percent. 

(4) 181 days but less than 271 days to 
maturity 3⁄8 of 1 percent. 

(5) 271 days but less than 1 year to 
maturity 1⁄2 of 1 percent; and 

(6) With respect to any negotiable 
certificate of deposit or bankers ac-
ceptance or similar type of instrument 
issued or guaranteed by any bank, as 
defined above, having 1 year or more to 
maturity, the deduction shall be on the 
greater of the long or short position 
and shall be the same percentage as 
that prescribed in paragraph 
(c)(2)(vi)(A) of this section. 

(F) (1) Nonconvertible debt securities. In 
the case of nonconvertible debt securi-
ties having a fixed interest rate and a 
fixed maturity date and which are not 
traded flat or in default as to principal 
or interest and which are rated in one 
of the four highest rating categories by 
at least two of the nationally recog-
nized statistical rating organizations, 
the applicable percentages of the mar-
ket value of the greater of the long or 
short position in each of the categories 
specified below are: 

(i) Less than 1 year to maturity—2% 
(ii) 1 year but less than 2 years to ma-

turity—3% 
(iii) 2 years but less than 3 years to ma-

turity—5% 
(iv) 3 years but less than 5 years to ma-

turity—6% 
(v) 5 years but less than 10 years to ma-

turity—7% 
(vi) 10 years but less than 15 years to 

maturity—71⁄2% 
(vii) 15 years but less than 20 years to 

maturity—8% 
(viii) 20 years but less than 25 years to 

maturity—81⁄2% 
(ix) 25 years or more to maturity—9% 

(2) A broker or dealer may elect to 
exclude from the above categories long 
or short positions that are hedged with 
short or long positions in securities 
issued by the United States or any 
agency thereof or nonconvertible debt 
securities having a fixed interest rate 
and a fixed maturity date and which 
are not traded flat or in default as to 
principal or interest and which are 
rated in one of the four highest rating 
categories by at least two of the na-
tionally recognized statistical rating 
organizations if such securities have 
maturity dates: 
(i) Less than five years and within 6 

months of each other; 
(ii) Between 5 years and 10 years and 

within 9 months of each other; 
(iii) Between 10 years and 15 years and 

within 2 years of each other; or 
(iv) 15 years or more and within 10 

years of each other. 

The broker-dealer shall deduct the 
amounts specified in paragraphs 
(c)(2)(vi)(F) (3) and (4) of this section. 

(3) With respect to those positions de-
scribed in paragraph (c)(2)(vi)(F)(2) of 
this section that include a long or 
short position in securities issued by 
the United States or any agency there-
of, the broker or dealer shall exclude 
the hedging short or long United 
States or agency securities position 
from the applicable haircut category 
under paragraph (c)(2)(vi)(A) of this 
section. The broker or dealer shall de-
duct the percentage of the market 
value of the hedged long or short posi-
tion in nonconvertible debt securities 
as specified in each of the categories 
below: 
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(i) Less than 5 years to maturity—11⁄2% 
(ii) 5 years but less than 10 years to ma-

turity—21⁄2% 
(iii) 10 years but less than 15 years to 

maturity— 23⁄4% 
(iv) 15 years or more to maturity—3% 

(4) With respect to those positions de-
scribed in paragraph (c)(2)(vi)(F)(2) of 
this section that include offsetting 
long and short positions in nonconvert-
ible debt securities, the broker or deal-
er shall deduct a percentage of the 
market value of the hedged long or 
short position in nonconvertible debt 
securities as specified in each of the 
categories below: 
(i) Less than 5 years to maturity—13⁄4% 
(ii) 5 years but less than 10 years to ma-

turity—3% 
(iii) 10 years but less than 15 years to 

maturity—31⁄4% 
(iv) 15 years or more to maturity—31⁄2% 

(5) In computing deductions under 
paragraph (c)(2)(vi)(F)(3) of this sec-
tion, a broker or dealer may include in 
the categories specified in paragraph 
(c)(2)(vi)(F)(3) of this section, long or 
short positions in securities issued by 
the United States or any agency there-
of that are deliverable against long or 
short positions in futures contracts re-
lating to Government securities, trad-
ed on a recognized contract market ap-
proved by the Commodity Futures 
Trading Commission, which are held in 
the proprietary or other accounts of 
the broker or dealer. The value of the 
long or short positions included in the 
categories shall be determined by the 
contract value of the futures contract 
held in the account. 

(6) The provisions of Appendix B to 
Rule 15c3–1 (17 CFR 240.15c3–1b) will in 
any event apply to the positions in fu-
tures contracts. 

(G) Convertible Debt Securities. In the 
case of a debt security not in default 
which has a fixed rate of interest and a 
fixed maturity date and which is con-
vertible into an equity security, the de-
ductions shall be as follows: If the mar-
ket value is 100 percent or more of the 
principal amount, the deduction shall 
be determined as specified in paragraph 
(c)(2)(vi)(J) of this section; if the mar-
ket value is less than the principal 
amount, the deduction shall be deter-
mined as specified in paragraph (F) of 
this section; if such securities are rated 

as required of paragraph (F) of this sec-
tion; 

(H) In the case of cumulative, non-
convertible preferred stock ranking 
prior to all other classes of stock of the 
same issuer, which is rated in one of 
the four highest rating categories by at 
least two of the nationally recognized 
statistical rating organizations and 
which are not in arrears as to divi-
dends, the deduction shall be 10% of 
the market value of the greater of the 
long or short position. 

(I) [Reserved] 

All Other Securities 

(J) In the case of all securities or evi-
dences of indebtedness, except those 
described in Appendix A, § 240.15c3–1a, 
which are not included in any of the 
percentage categories enumerated in 
paragraphs (c)(2)(vi) (A) through (H) of 
this section or paragraph 
(c)(2)(vi)(K)(ii) of this section, the de-
duction shall be 15 percent of the mar-
ket value of the greater of the long or 
short positions and to the extent the 
market value of the lesser of the long 
or short positions exceeds 25 percent of 
the market value of the greater of the 
long or short positions, the percentage 
deduction on such excess shall be 15 
percent of the market value of such ex-
cess. No deduction need be made in the 
case of: 

(1) A security that is convertible into 
or exchangeable for another security 
within a period of 90 days, subject to no 
conditions other than the payment of 
money, and the other securities into 
which such security is convertible or 
for which it is exchangeable, are short 
in the accounts of such broker or deal-
er; or 

(2) A security that has been called for 
redemption and that is redeemable 
within 90 days. 

(K) Securities with a Limited Market. In 
the case of securities (other than ex-
empted securities, nonconvertible debt 
securities, and cumulative nonconvert-
ible preferred stock) which are not: (1) 
Traded on a national securities ex-
change; (2) designated as ‘‘OTC Margin 
Stock’’ pursuant to Regulation T under 
the Securities Exchange Act of 1934; (3) 
quoted on ‘‘NASDAQ’’; or (4) redeem-
able shares of investment companies 
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registered under the Investment Com-
pany Act of 1940, the deduction shall be 
as follows: 

(i) In the case where there are regular 
quotations in an inter-dealer 
quotations system for the securities by 
three or more independent market- 
makers (exclusive of the computing 
broker or dealer) and where each such 
quotation represents a bona fide offer 
to brokers or dealers to both buy and 
sell in reasonable quantities at stated 
prices, or where a ready market as de-
fined in paragraph (c)(11) (ii) is deemed 
to exist, the deduction shall be deter-
mined in accordance with paragraph 
(c)(2)(vi)(J) of this section; 

(ii) In the case where there are reg-
ular quotations in an inter-dealer 
quotations system for the securities by 
only one or two independent market- 
makers (exclusive of the computing 
broker or dealer) and where each such 
quotation represents a bona fide offer 
to brokers or dealers both to buy and 
sell in reasonable quantities, at stated 
prices, the deduction on both the long 
and short position shall be 40 percent. 

(L) Where a broker or dealer dem-
onstrates that there is sufficient li-
quidity for any securities long or short 
in the proprietary or other accounts of 
the broker or dealer which are subject 
to a deduction required by paragraph 
(c)(2)(vi)(K) of this section, such deduc-
tion, upon a proper showing to the Ex-
amining Authority for the broker or 
dealer, may be appropriately de-
creased, but in no case shall such de-
duction be less than that prescribed in 
paragraph (c)(2)(vi)(J) of this section. 

Undue Concentration 

(M)(1) In the case of money market 
instruments, or securities of a single 
class or series of an issuer, including 
any option written, endorsed or held to 
purchase or sell securities of such a 
single class or series of an issuer (other 
than ‘‘exempted securities’’ and re-
deemable securities of an investment 
company registered pursuant to the In-
vestment Company Act of 1940), and se-
curities underwritten (in which case 
the deduction provided for herein shall 
be applied after 11 business days), 
which are long or short in the propri-
etary or other accounts of a broker or 
dealer, including securities that are 

collateral to secured demand notes de-
fined in Appendix D, § 240.15c3–1d, and 
that have a market value of more than 
10 percent of the ‘‘net capital’’ of a 
broker or dealer before the application 
of paragraph (c)(2)(vi) of this section or 
Appendix A, § 240.15c3–1a, there shall be 
an additional deduction from net worth 
and/or the Collateral Value for securi-
ties collateralizing a secured demand 
note defined in Appendix D, § 240.15c3– 
1d, equal to 50 percent of the percent-
age deduction otherwise provided by 
this paragraph (c)(2)(vi) of this section 
or Appendix A, § 240.15c3–1a, on that 
portion of the securities position in ex-
cess of 10 percent of the ‘‘net capital’’ 
of the broker or dealer before the appli-
cation of paragraph (c)(2)(vi) of this 
section and Appendix A, § 240.15c3–1a. 
In the case of securities described in 
paragraph (c)(2)(vi)(J), the additional 
deduction required by this paragraph 
(c)(2)(vi)(M) shall be 15 percent. 

(2) This paragraph (c)(2)(vi)(M) shall 
apply notwithstanding any long or 
short position exemption provided for 
in paragraph (c)(2)(vi)(J) of this section 
(except for long or short position ex-
emptions arising out of the first pro-
viso to paragraph (c)(2)(vi)(J)) and the 
deduction on any such exempted posi-
tion shall be 15 percent of that portion 
of the securities position in excess of 10 
percent of the broker or dealer’s net 
capital before the application of para-
graph (c)(2)(vi) of this section and Ap-
pendix A, § 240.15c3–1a. 

(3) This paragraph (c)(2)(vi)(M) shall 
be applied to an issue of equity securi-
ties only on the market value of such 
securities in excess of $10,000 or the 
market value of 500 shares, whichever 
is greater, or $25,000 in the case of a 
debt security. 

(4) This paragraph (c)(2)(vi)(M) will 
be applied to an issue of municipal se-
curities having the same security pro-
visions, date of issue, interest rate, 
day, month and year of maturity only 
if such securities have a market value 
in excess of $500,000 in bonds ($5,000,000 
in notes) or 10 percent of tentative net 
capital, whichever is greater, and are 
held in position longer than 20 business 
days from the date the securities are 
received by the syndicate manager 
from the issuer. 
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(5) Any specialist that is subject to a 
deduction required by this paragraph 
(c)(2)(vi)(M), respecting its specialty 
stock, that can demonstrate to the sat-
isfaction of the Examining Authority 
for such broker or dealer that there is 
sufficient liquidity for such specialist’s 
specialty stock and that such deduc-
tion need not be applied in the public 
interest for the protection of investors, 
may upon a proper showing to such Ex-
amining Authority have such undue 
concentration deduction appropriately 
decreased, but in no case shall the de-
duction prescribed in paragraph 
(c)(2)(vi)(J) of this section above be re-
duced. Each such Examining Authority 
shall make and preserve for a period of 
not less than 3 years a record of each 
application granted pursuant to this 
paragraph (c)(2)(vi)(M)(5), which shall 
contain a summary of the justification 
for the granting of the application. 

(N) Any specialist that limits its se-
curities business to that of a specialist 
(except for an occasional non-specialist 
related securities transaction for its 
own account), that does not transact a 
business in securities with other than a 
broker or dealer registered with the 
Commission under section 15 or 15C of 
the Act or a member of a national se-
curities exchange, and that is not a 
clearing member of The Options Clear-
ing Corporation need not deduct from 
net worth in computing net capital 
those deductions, as to its specialty se-
curities, set forth in paragraph 
(c)(2)(vi) of this section or Appendix A 
to this section, except for paragraph (e) 
of this section limiting withdrawals of 
equity capital and Appendix D to this 
section relating to satisfactory subor-
dination agreements. As to a specialist 
that is solely an options specialist, in 
paragraph (e) the term ‘‘net capital’’ 
shall be deemed to mean ‘‘net capital 
before the application of paragraph 
(c)(2)(vi) of this section or Appendix A 
to this section’’ and ‘‘excess net cap-
ital’’ shall be deemed to be the amount 
of net capital before the application of 
paragraph (c)(2)(vi) of this section or 
Appendix A to this section in excess of 
the amount of net capital required 
under paragraph (a) of this section. In 
reports filed pursuant to § 240.17a–5 and 
in making the record required by 
§ 240.17a–3(a)(11) each specialists shall 

include the deductions that would oth-
erwise have been required by paragraph 
(c)(2)(vi) of this section or Appendix A 
to this section in the absence of this 
paragraph (c)(2)(vi)(N). 

(vii) Non-Marketable Securities. De-
ducting 100 percent of the carrying 
value in the case of securities or evi-
dence of indebtedness in the propri-
etary or other accounts of the broker 
or dealer, for which there is no ready 
market, as defined in paragraph (c)(11) 
of this section, and securities, in the 
proprietary or other accounts of the 
broker or dealer, which cannot be pub-
licly offered or sold because of statu-
tory, regulatory or contractual ar-
rangements or other restrictions. 

Open Contractual Commitments 

(viii) Deducting, in the case of a 
broker or dealer that has open contrac-
tual commitments (other than those 
option positions subject to Appendix A, 
§ 240.15c3–1a), the respective deductions 
as specified in paragraph (c)(2)(vi) of 
this section or Appendix B, § 240.15c3– 
1b, from the value (which shall be the 
market value whenever there is a mar-
ket) of each net long and each net 
short position contemplated by any 
open contractual commitment in the 
proprietary or other accounts of the 
broker or dealer. 

(A) The deduction for contractual 
commitments in those securities that 
are treated in paragraph (c)(2)(vi)(J) of 
this section shall be 30 percent unless 
the class and issue of the securities 
subject to the open contractual com-
mitment deduction are listed for trad-
ing on a national securities exchange 
or are designated as NASDAQ National 
Market System Securities. 

(B) A broker or dealer that maintains 
in excess of $250,000 of net capital may 
add back to net worth up to $150,000 of 
any deduction computed under this 
paragraph (c)(2)(viii)(B). 

(C) The deduction with respect to any 
single commitment shall be reduced by 
the unrealized profit in such commit-
ment, in an amount not greater than 
the deduction provided for by this 
paragraph (or increased by the unreal-
ized loss), in such commitment, and in 
no event shall an unrealized profit on 
any closed transactions operate to in-
crease net capital. 
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(ix) Deducting from the contract 
value of each failed to deliver contract 
that is outstanding five business days 
or longer (21 business days or longer in 
the case of municipal securities) the 
percentages of the market value of the 
underlying security that would be re-
quired by application of the deduction 
required by paragraph (c)(2)(vi) of this 
section. Such deduction, however, shall 
be increased by any excess of the con-
tract price of the failed to deliver con-
tract over the market value of the un-
derlying security or reduced by any ex-
cess of the market value of the under-
lying security over the contract value 
of the failed to deliver contract, but 
not to exceed the amount of such de-
duction. The designated examining au-
thority for the broker or dealer may, 
upon application of the broker or deal-
er, extend for a period up to 5 business 
days, any period herein specified when 
it is satisfied that the extension is war-
ranted. The designated examining au-
thority upon expiration of the exten-
sion may extend for one additional pe-
riod of up to 5 business days, any pe-
riod herein specified when it is satis-
fied that the extension is warranted. 

Brokers or Dealers Carrying Accounts of 
Listed Options Specialists 

(x)(A) With respect to any trans-
action of a specialist in listed options, 
who is either not otherwise subject to 
the provisions of this section or is de-
scribed in paragraph (c)(2)(vi)(N) of this 
section, for whose specialist account a 
broker or dealer acts as a guarantor, 
endorser, or carrying broker or dealer, 
such broker or dealer shall adjust its 
net worth by deducting as of noon of 
each business day the amounts com-
puted as of the prior business day pur-
suant to § 240.15c3–1a. The required de-
ductions may be reduced by any liqui-
dating equity that exists in such spe-
cialist’s market-maker account as of 
that time and shall be increased to the 
extent of any liquidating deficit in 
such account. Noon shall be deter-
mined according to the local time 
where the broker or dealer is 
headquartered. In no event shall excess 
equity in the specialist’s market- 
maker account result in an increase of 
the net capital of any such guarantor, 
endorser, or carrying broker or dealer. 

(B) Definitions. (1) The term listed op-
tion shall mean any option traded on a 
registered national securities exchange 
or automated facility of a registered 
national securities association. 

(2) For purposes of this section, the 
equity in an individual specialist’s 
market-maker account shall be com-
puted by: 

(i) Marking all securities positions 
long or short in the account to their 
respective current market values; 

(ii) Adding (deducting in the case of a 
debit balance) the credit balance car-
ried in such specialist’s market-maker 
account; and 

(iii) Adding (deducting in the case of 
short positions) the market value of 
positions long in such account. 

(C) No guarantor, endorser, or car-
rying broker or dealer shall permit the 
sum of the deductions required pursu-
ant to § 240.15c3–1a in respect of all 
transactions in specialists’ market- 
maker accounts guaranteed, endorsed, 
or carried by such broker or dealer to 
exceed 1,000 percent of such broker’s or 
dealer’s net capital as defined in 
§ 240.15c3–1(c)(2) for any period exceed-
ing three business days. If at any time 
such sum exceeds 1,000 percent of such 
broker’s or dealer’s net capital, then 
the broker or dealer shall: 

(1) Immediately transmit telegraphic 
or facsimile notice of such event to the 
Division of Market Regulation in the 
headquarters office of the Commission 
in Washington, D.C., to the district or 
regional office of the Commission for 
the district or region in which the 
broker or dealer maintains its prin-
cipal place of business, and to its exam-
ining authority designated pursuant to 
section 17(d) of the Act (15 U.S.C. 
78q(d)) (‘‘Designated Examining Au-
thority’’); and 

(2) Be subject to the prohibitions 
against withdrawal of equity capital 
set forth in § 240.15c3–1(e) and to the 
prohibitions against reduction, prepay-
ment, and repayment of subordination 
agreements set forth in paragraph 
(b)(11) of § 240.15c3–1d, as if such broker 
or dealer’s net capital were below the 
minimum standards specified by each 
of those paragraphs. 

(D) If at any time there is a liqui-
dating deficit in a specialist’s market- 
maker account, then the broker or 
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dealer guaranteeing, endorsing, or car-
rying listed options transactions in 
such specialist’s market-maker ac-
count may not extend any further cred-
it in that account, and shall take steps 
to liquidate promptly existing posi-
tions in the account. This paragraph 
shall not prevent the broker or dealer 
from, upon approval by the broker’s or 
dealer’s Designated Examining Author-
ity, entering into hedging positions in 
the specialist’s market-maker account. 
The broker or dealer also shall trans-
mit telegraphic or facsimile notice of 
the deficit and its amount by the close 
of business of the following business 
day to its Designated Examining Au-
thority and the Designated Examining 
Authority of the specialist, if different 
from its own. 

(E) Upon written application to the 
Commission by the specialist and the 
broker or dealer guaranteeing, endors-
ing, or carrying options transactions in 
such specialist’s market-maker ac-
count, the Commission may approve 
upon specified terms and conditions 
lesser adjustments to net worth than 
those specified in § 240.15c3–1a. 

(xi) Brokers or Dealers Carrying Spe-
cialists or Market Makers Accounts. With 
respect to a broker or dealer who car-
ries a market maker or specialist ac-
count, or with respect to any trans-
action in options listed on a registered 
national securities exchange for which 
a broker or dealer acts as a guarantor 
or endorser of options written by a spe-
cialist in a specialist account, the 
broker or dealer shall deduct, for each 
account carried or for each class or se-
ries of options guaranteed or endorsed, 
any deficiency in collateral required by 
paragraph (a)(6) of this section. 

(xii) Deduction from net worth for cer-
tain undermargined accounts. Deducting 
the amount of cash required in each 
customer’s or non-customer’s account 
to meet the maintenance margin re-
quirements of the Examining Author-
ity for the broker or dealer, after appli-
cation of calls for margin, marks to the 
market or other required deposits 
which are outstanding 5 business days 
or less. 

(xiii) Deduction from net worth for in-
debtedness collateralized by exempted se-
curities. Deducting, at the option of the 
broker or dealer, in lieu of including 

such amounts in aggregate indebted-
ness, 4 percent of the amount of any in-
debtedness secured by exempted securi-
ties or municipal securities if such in-
debtedness would otherwise be includ-
able in aggregate indebtedness. 

EXEMPTED SECURITIES 

(3) The term exempted securities shall 
mean those securities deemed exempt-
ed securities by section 3(a)(12) of the 
Securities Exchange Act of 1934 and 
rules thereunder. 

CONTRACTUAL COMMITMENTS 

(4) The term contractual commitments 
shall include underwriting, when 
issued, when distributed and delayed 
delivery contracts, the writing or en-
dorsement of puts and calls and com-
binations thereof, commitments in for-
eign currencies, and spot (cash) com-
modities contracts, but shall not in-
clude uncleared regular way purchases 
and sales of securities and contracts in 
commodities futures. A series of con-
tracts of purchase or sale of the same 
security conditioned, if at all, only 
upon issuance may be treated as an in-
dividual commitment. 

ADEQUATELY SECURED 

(5) Indebtedness shall be deemed to 
be adequately secured within the 
meaning of this section when the ex-
cess of the market value of the collat-
eral over the amount of the indebted-
ness is sufficient to make the loan ac-
ceptable as a fully secured loan to 
banks regularly making secured loans 
to brokers or dealers. 

CUSTOMER 

(6) The term customer shall mean any 
person from whom, or on whose behalf, 
a broker or dealer has received, ac-
quired or holds funds or securities for 
the account of such person, but shall 
not include a broker or dealer or a reg-
istered municipal securities dealer, or 
a general, special or limited partner or 
director or officer of the broker or 
dealer, or any person to the extent that 
such person has a claim for property or 
funds which by contract, agreement, or 
understanding, or by operation of law, 
is part of the capital of the broker or 
dealer. Provided, however, That the 
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term ‘‘customer’’ shall also include a 
broker or dealer, but only insofar as 
such broker or dealer maintains a spe-
cial omnibus account carried with an-
other broker or dealer in compliance 
with 12 CFR 220.4(b) of Regulation T 
under the Securities Exchange Act of 
1934. 

NON-CUSTOMER 

(7) The term non-customer means a 
broker or dealer, registered municipal 
securities dealer, general partner, lim-
ited partner, officer, director and per-
sons to the extent their claims are sub-
ordinated to the claims of creditors of 
the broker or dealer. 

MARKET MAKER 

(8) The term market maker shall mean 
a dealer who, with respect to a par-
ticular security, (i) regularly publishes 
bona fide, competitive bid and offer 
quotations in a recognized interdealer 
quotation system; or (ii) furnishes bona 
fide competitive bid and offer 
quotations on request; and, (iii) is 
ready, willing and able to effect trans-
actions in reasonable quantities at his 
quoted prices with other brokers or 
dealers. 

PROMPTLY TRANSMIT AND DELIVER 

(9) A broker or dealer is deemed to 
‘‘promptly transmit’’ all funds and to 
‘‘promptly deliver’’ all securities with-
in the meaning of paragraphs (a)(2)(i) 
and (a)(2)(v) of this section where such 
transmission or delivery is made no 
later than noon of the next business 
day after the receipt of such funds or 
securities; provided, however, that 
such prompt transmission or delivery 
shall not be required to be effected 
prior to the settlement date for such 
transaction. 

PROMPTLY FORWARD 

(10) A broker or dealer is deemed to 
‘‘promptly forward’’ funds or securities 
within the meaning of paragraph 
(a)(2)(i) of this section only when such 
forwarding occurs no later than noon 
of the next business day following re-
ceipt of such funds or securities. 

READY MARKET 

(11)(i) The term ready market shall in-
clude a recognized established securi-
ties market in which there exists inde-
pendent bona fide offers to buy and sell 
so that a price reasonably related to 
the last sales price or current bona fide 
competitive bid and offer quotations 
can be determined for a particular se-
curity almost instantaneously and 
where payment will be received in set-
tlement of a sale at such price within a 
relatively short time conforming to 
trade custom. 

(ii) A ready market shall also be 
deemed to exist where securities have 
been accepted as collateral for a loan 
by a bank as defined in section 3(a)(6) 
of the Securities Exchange Act of 1934 
and where the broker or dealer dem-
onstrates to its Examining Authority 
that such securities adequately secure 
such loans as that term is defined in 
paragraph (c)(5) of this section. 

EXAMINING AUTHORITY 

(12) The term Examining Authority of 
a broker or dealer shall mean for the 
purposes of 17 CFR 240.15c3–1 and 
240.15c3–1a–d the national securities ex-
change or national securities associa-
tion of which the broker or dealer is a 
member or, if the broker or dealer is a 
member of more than one such self-reg-
ulatory organization, the organization 
designated by the Commission as the 
Examining Authority for such broker 
or dealer, or if the broker or dealer is 
not a member of any such self-regu-
latory organization, the Regional or 
District Office of the Commission 
where such broker or dealer has its 
principal place of business. 

EQUITY 

(13) [Reserved] 
(14) The term municipal securities 

shall mean those securities included 
within the definition of ‘‘municipal se-
curities’’ in section 3(a)(29) of the Secu-
rities Exchange Act of 1934. 

(d) Debt-equity requirements. No 
broker or dealer shall permit the total 
of outstanding principal amounts of its 
satisfactory subordination agreements 
(other than such agreements which 
qualify under this paragraph (d) as eq-
uity capital) to exceed 70 percent of its 
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debt-equity total, as hereinafter de-
fined, for a period in excess of 90 days 
or for such longer period which the 
Commission may, upon application of 
the broker or dealer, grant in the pub-
lic interest or for the protection of in-
vestors. In the case of a corporation, 
the debt-equity total shall be the sum 
of its outstanding principal amounts of 
satisfactory subordination agreements, 
par or stated value of capital stock, 
paid in capital in excess of par, re-
tained earnings, unrealized profit and 
loss or other capital accounts. In the 
case of a partnership, the debt-equity 
total shall be the sum of its out-
standing principal amounts of satisfac-
tory subordination agreements, capital 
accounts of partners (exclusive of such 
partners’ securities accounts) subject 
to the provisions of paragraph (e) of 
this section, and unrealized profit and 
loss. In the case of a sole proprietor-
ship, the debt-equity total shall in-
clude the sum of its outstanding prin-
cipal amounts of satisfactory subordi-
nation agreements, capital accounts of 
the sole proprietorship and unrealized 
profit and loss. Provided, however, That 
a satisfactory subordination agreement 
entered into by a partner or stock-
holder which has an initial term of at 
least three years and has a remaining 
term of not less than 12 months shall 
be considered equity for the purposes of 
this paragraph (d) if: 

(1) It does not have any of the provi-
sions for accelerated maturity provided 
for by paragraphs (b)(9)(i), (10)(i) or 
(10)(ii) of Appendix (D) (17 CFR 
240.15c3–1d) and is maintained as cap-
ital subject to the provisions restrict-
ing the withdrawal thereof required by 
paragraph (e) of this section or 

(2) The partnership agreement pro-
vides that capital contributed pursuant 
to a satisfactory subordination agree-
ment as defined in Appendix (D) (17 
CFR 240.15c3–1d) shall in all respects be 
partnership capital subject to the pro-
visions restricting the withdrawal 
thereof required by paragraph (e) of 
this section. 

(e)(1) Notice provisions relating to limi-
tations on the withdrawal of equity cap-
ital. No equity capital of the broker or 
dealer or a subsidiary or affiliate con-
solidated pursuant to appendix C (17 
CFR 240.15c3–1c) may be withdrawn by 
action of a stockholder or a partner or 

by redemption or repurchase of shares 
of stock by any of the consolidated en-
tities or through the payment of divi-
dends or any similar distribution, nor 
may any unsecured advance or loan be 
made to a stockholder, partner, sole 
proprietor, employee or affiliate with-
out written notice given in accordance 
with paragraph (e)(1)(iv) of this sec-
tion: 

(i) Two business days prior to any 
withdrawals, advances or loans if those 
withdrawals, advances or loans on a 
net basis exceed in the aggregate in 
any 30 calendar day period, 30 percent 
of the broker or dealer’s excess net cap-
ital. A broker or dealer, in an emer-
gency situation, may make with-
drawals, advances or loans that on a 
net basis exceed 30 percent of the 
broker or dealer’s excess net capital in 
any 30 calendar day period without giv-
ing the advance notice required by this 
paragraph, with the prior approval of 
its Examining Authority. Where a 
broker or dealer makes a withdrawal 
with the consent of its Examining Au-
thority, it shall in any event comply 
with paragraph (e)(1)(ii) of this section; 
or 

(ii) Two business days after any with-
drawals, advances or loans if those 
withdrawals, advances or loans on a 
net basis exceed in the aggregate in 
any 30 calendar day period, 20 percent 
of the broker or dealer’s excess net cap-
ital. 

(iii) This paragraph (e)(1) does not 
apply to: 

(A) Securities or commodities trans-
actions in the ordinary course of busi-
ness between a broker or dealer and an 
affiliate where the broker or dealer 
makes payment to or on behalf of such 
affiliate for such transaction and then 
receives payment from such affiliate 
for the securities or commodities 
transaction within two business days 
from the date of the transaction; or 

(B) Withdrawals, advances or loans 
which in the aggregate in any thirty 
calendar day period, on a net basis, 
equal $500,000 or less. 

(iv) Each required notice shall be ef-
fective when received by the Commis-
sion in Washington, DC, the regional or 
district office of the Commission for 
the region or district in which the 
broker or dealer has its principal place 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00292 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



283 

Securities and Exchange Commission § 240.15c3–1 

of business, the broker or dealer’s Ex-
amining Authority and the Commodity 
Futures Trading Commission if such 
broker or dealer is registered with that 
Commission. 

(2) Limitations on Withdrawal of equity 
capital. No equity capital of the broker 
or dealer or a subsidiary or affiliate 
consolidated pursuant to appendix C (17 
CFR 240.15c3–1c) may be withdrawn by 
action of a stockholder or a partner or 
by redemption or repurchase of shares 
of stock by any of the consolidated en-
tities or through the payment of divi-
dends or any similar distribution, nor 
may any unsecured advance or loan be 
made to a stockholder, partner, sole 
proprietor, employee or affiliate, if 
after giving effect thereto and to any 
other such withdrawals, advances or 
loans and any Payments of Payment 
Obligations (as defined in appendix D 
(17 CFR 240.15c3–1d)) under satisfactory 
subordination agreements which are 
scheduled to occur within 180 days fol-
lowing such withdrawal, advance or 
loan if: 

(i) The broker or dealer’s net capital 
would be less than 120 percent of the 
minimum dollar amount required by 
paragraph (a) of this section; 

(ii) The broker-dealer is registered as 
a futures commission merchant, its net 
capital would be less than 7 percent of 
the funds required to be segregated 
pursuant to the Commodity Exchange 
Act and the regulations thereunder 
(less the market value of commodity 
options purchased by option customers 
on or subject to the rules of a contract 
market, each such deduction not to ex-
ceed the amount of funds in the option 
customer’s account); 

(iii) The broker-dealer’s net capital 
would be less than 25 percent of deduc-
tions from net worth in computing net 
capital required by paragraphs 
(c)(2)(vi), (f) and appendix A, of this 
section, unless the broker or dealer has 
the prior approval of the Commission 
to make such withdrawal; 

(iv) The total outstanding principal 
amounts of satisfactory subordination 
agreements of the broker or dealer and 
any subsidiaries or affiliates consoli-
dated pursuant to appendix C (17 CFR 
240.15c3–1c) (other than such agree-
ments which qualify as equity under 
paragraph (d) of this section) would ex-

ceed 70% of the debt-equity total as de-
fined in paragraph (d) of this section; 

(v) The broker or dealer is subject to 
the aggregate indebtedness limitations 
of paragraph (a) of this section, the ag-
gregate indebtedness of any of the con-
solidated entities exceeds 1000 percent 
of its net capital; or 

(vi) The broker or dealer is subject to 
the alternative net capital requirement 
of paragraph (f) of this section, its net 
capital would be less than 5 percent of 
aggregate debit items computed in ac-
cordance with 17 CFR 240.15c3–3a. 

(3)(i) Temporary Restrictions on With-
drawal of Net Capital. The Commission 
may by order restrict, for a period up 
to twenty business days, any with-
drawal by the broker or dealer of eq-
uity capital or unsecured loan or ad-
vance to a stockholder, partner, sole 
proprietor, employee or affiliate if such 
withdrawal, advance or loan: 

(A) When aggregated with all other 
withdrawals, advances or loans on a 
net basis during a 30 calendar day pe-
riod exceeds 30 percent of the broker or 
dealer’s excess net capital; and 

(B) The Commission, based on the 
facts and information available, con-
cludes that the withdrawal, advance or 
loan may be detrimental to the finan-
cial integrity of the broker or dealer, 
or may unduly jeopardize the broker or 
dealer’s ability to repay its customer 
claims or other liabilities which may 
cause a significant impact on the mar-
kets or expose the customers or credi-
tors of the broker or dealer to loss 
without taking into account the appli-
cation of the Securities Investor Pro-
tection Act. 

(ii) An order temporarily prohibiting 
the withdrawal of capital shall be re-
scinded if the Commission determines 
that the restriction on capital with-
drawal should not remain in effect. The 
hearing will be held within two busi-
ness days from the date of the request 
in writing by the broker or dealer. 

(4)(i) Miscellaneous provisions. Excess 
net capital is that amount in excess of 
the amount required under paragraph 
(a) of this section. For the purposes of 
paragraphs (e)(1) and (e)(2) of this sec-
tion, a broker or dealer may use the 
amount of excess net capital and de-
ductions required under paragraphs 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00293 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



284 

17 CFR Ch. II (4–1–98 Edition) § 240.15c3–1a 

(c)(2)(vi), (f) and appendix A of this sec-
tion reported in its most recently re-
quired filed Form X–17A–5 for the pur-
poses of calculating the effect of a pro-
jected withdrawal, advance or loan rel-
ative to excess net capital or deduc-
tions. The broker or dealer must assure 
itself that the excess net capital or the 
deductions reported on the most re-
cently required filed Form X–17A–5 
have not materially changed since the 
time such report was filed. 

(ii) The term equity capital includes 
capital contributions by partners, par 
or stated value of capital stock, paid-in 
capital in excess of par, retained earn-
ings or other capital accounts. The 
term equity capital does not include 
securities in the securities accounts of 
partners and balances in limited part-
ners’ capital accounts in excess of their 
stated capital contributions. 

(iii) Paragraphs (e)(1) and (e)(2) of 
this section shall not preclude a broker 
or dealer from making required tax 
payments or preclude the payment to 
partners of reasonable compensation, 
and such payments shall not be in-
cluded in the calculation of with-
drawals, advances, or loans for pur-
poses of paragraphs (e)(1) and (e)(2) of 
this section. 

(iv) For the purpose of this paragraph 
(e) of this section, any transaction be-
tween a broker or dealer and a stock-
holder, partner, sole proprietor, em-
ployee or affiliate that results in a 
diminution of the broker or dealer’s 
net capital shall be deemed to be an ad-
vance or loan of net capital. 

(Secs. 15(c)(3), 17(a) and 23(a), 15 U.S.C. 
78o(c)(3), 78q(a), and 78w(a)) 
[40 FR 29799, July 16, 1975] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 240.15c3–1, see the List of 
CFR Sections Affected in the Finding Aids 
section of this volume. 

§ 240.15c3–1a Options (Appendix A to 
17 CFR 240.15c3–1). 

(a) Definitions. (1) The term unlisted 
option shall mean any option not in-
cluded in the definition of listed option 
provided in paragraph (c)(2)(x) of 
§ 240.15c3–1. 

(2) The term option series refers to 
listed option contracts of the same 
type (either a call or a put) and exer-
cise style, covering the same under-

lying security with the same exercise 
price, expiration date, and number of 
underlying units. 

(3) The term related instrument within 
an option class or product group refers 
to futures contracts and options on fu-
tures contracts covering the same un-
derlying instrument. In relation to op-
tions on foreign currencies a related in-
strument within an option class also 
shall include forward contracts on the 
same underlying currency. 

(4) The term underlying instrument re-
fers to long and short positions, as ap-
propriate, covering the same foreign 
currency, the same security, or a secu-
rity which is exchangeable for or con-
vertible into the underlying security 
within a period of 90 days. If the ex-
change or conversion requires the pay-
ment of money or results in a loss upon 
conversion at the time when the secu-
rity is deemed an underlying instru-
ment for purposes of this Appendix A, 
the broker or dealer will deduct from 
net worth the full amount of the con-
version loss. The term underlying in-
strument shall not be deemed to in-
clude securities options, futures con-
tracts, options on futures contracts, 
qualified stock baskets, or unlisted in-
struments. 

(5) The term options class refers to all 
options contracts covering the same 
underlying instrument. 

(6) The term product group refers to 
two or more option classes, related in-
struments, underlying instruments, 
and qualified stock baskets in the same 
portfolio type (see paragraph (b)(1)(ii) 
of this section) for which it has been 
determined that a percentage of offset-
ting profits may be applied to losses at 
the same valuation point. 

(b) The deduction under this Appen-
dix A to § 240.15c3–1 shall equal the sum 
of the deductions specified in para-
graphs (b)(1)(v)(C) or (b)(2) of this sec-
tion. 

THEORETICAL PRICING CHARGES 

(1)(i) Definitions. (A) The terms theo-
retical gains and losses shall mean the 
gain and loss in the value of individual 
option series, the value of underlying 
instruments, related instruments, and 
qualified stock baskets within that op-
tion’s class, at 10 equidistant intervals 
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(valuation points) ranging from an as-
sumed movement (both up and down) 
in the current market value of the un-
derlying instrument equal to the per-
centage corresponding to the deduc-
tions otherwise required under 
§ 240.15c3–1 for the underlying instru-
ment (See paragraph (a)(1)(iii) of this 
section). Theoretical gains and losses 
shall be calculated using a theoretical 
options pricing model that satisfies the 
criteria set forth in paragraph 
(a)(1)(i)(B) of this section. 

(B) The term theoretical options pric-
ing model shall mean any mathematical 
model, other than a broker-dealer pro-
prietary model, approved by a Des-
ignated Examining Authority. Such 
Designated Examining Authority shall 
submit the model to the Commission, 
together with a description of its meth-
ods for approving models. Any such 
model shall calculate theoretical gains 
and losses as described in paragraph 
(a)(1)(i)(A) of this section for all series 
and issues of equity, index and foreign 
currency options and related instru-
ments, and shall be made available 
equally and on the same terms to all 
registered brokers or dealers. Its proce-
dures shall include the arrangement of 
the vendor to supply accurate and 
timely data to each broker-dealer with 
respect to its services, and the fees for 
distribution of the services. The data 
provided to brokers or dealers shall 
also contain the minimum require-
ments set forth in paragraphs 
(b)(1)(v)(C) of this section and the prod-
uct group offsets set forth in para-
graphs (b)(1)(v)(B) of this section. At a 
minimum, the model shall consider the 
following factors in pricing the option: 
(1) The current spot price of the under-

lying asset; 
(2) The exercise price of the option; 
(3) The remaining time until the op-

tion’s expiration; 
(4) The volatility of the underlying 

asset; 
(5) Any cash flows associated with own-

ership of the underlying asset that 
can reasonably be expected to 
occur during the remaining life of 
the option; and 

(6) The current term structure of inter-
est rates. 

(C) The term major market foreign cur-
rency shall mean the currency of a sov-

ereign nation whose short-term debt is 
rated in one of the two highest cat-
egories by at least two nationally rec-
ognized statistical rating organizations 
and for which there is a substantial 
inter-bank forward currency market. 
For purposes of this section, the Euro-
pean Currency Unit (ECU) shall be 
deemed a major market foreign cur-
rency. 

(D) The term qualified stock basket 
shall mean a set or basket of stock po-
sitions which represents no less than 
50% of the capitalization for a high- 
capitalization or non-high-capitaliza-
tion diversified market index, or, in 
the case of a narrow-based index, no 
less than 95% of the capitalization for 
such narrow-based index. 

(ii) With respect to positions involv-
ing listed options in a single special-
ist’s market-maker account, and, sepa-
rately, with respect to positions in-
volving listed option positions in its 
proprietary or other account, the 
broker or dealer shall group long and 
short positions into the following port-
folio types: 

(A) Equity options on the same un-
derlying instrument and positions in 
that underlying instrument; 

(B) Options on the same major mar-
ket foreign currency, positions in that 
major market foreign currency, and re-
lated instruments within those op-
tions’ classes; 

(C) High-capitalization diversified 
market index options, related instru-
ments within the option’s class, and 
qualified stock baskets in the same 
index; 

(D) Non-high-capitalization diversi-
fied index options, related instruments 
within the index option’s class, and 
qualified stock baskets in the same 
index; and 

(E) Narrow-based index options, re-
lated instruments within the index op-
tion’s class, and qualified stock bas-
kets in the same index. 

(iii) Before making the computation, 
each broker or dealer shall obtain the 
theoretical gains and losses for each 
options series and for the related and 
underlying instruments within those 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00295 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



286 

17 CFR Ch. II (4–1–98 Edition) § 240.15c3–1a 

options’ class in each specialist’s mar-
ket-maker account guaranteed, en-
dorsed, or carried by a broker or deal-
er, or in the proprietary or other ac-
counts of that broker or dealer. For 
each option series, the theoretical op-
tions pricing model shall calculate the-
oretical prices at 10 equidistant valu-
ation points within a range consisting 
of an increase or a decrease of the fol-
lowing percentages of the daily market 
price of the underlying instrument: 

(A) +(¥)15% for equity securities with 
a ready market, narrow-based in-
dexes, and non-high-capitalization 
diversified indexes; 

(B) +(¥)6% for major market foreign 
currencies; 

(C) +(¥) 20% for all other currencies; 
and 

(D) +(¥)10% for high-capitalization di-
versified indexes. 

(iv)(A) As to non-clearing option spe-
cialists and market-makers, the per-
centages of the daily market price of 
the underlying instrument shall be: 

(1) +(¥) 41⁄2% for major market foreign 
currencies; and 

(2) +6(¥)8% for high-capitalization di-
versified indexes. 

(3) +(¥) 10% for a non-clearing market- 
maker, or specialist in non-high 
capitalization diversified index 
product group. 

(B) The provisions of this paragraph 
(b)(1)(iv) shall expire two years from 
September 1, 1997, unless otherwise ex-
tended by the Commission. 

(v)(A) The broker or dealer shall mul-
tiply the corresponding theoretical 
gains and losses at each of the 10 equi-
distant valuation points by the number 
of positions held in a particular options 
series, the related instruments and 
qualified stock baskets within the op-
tion’s class, and the positions in the 
same underlying instrument. 

(B) In determining the aggregate 
profit or loss for each portfolio type, 
the broker or dealer will be allowed the 
following offsets in the following order, 
provided, that in the case of qualified 
stock baskets, the broker or dealer 
may elect to net individual stocks be-
tween qualified stock baskets and take 
the appropriate deduction on the re-
maining, if any, securities: 

(1) First, a broker or dealer is al-
lowed the following offsets within an 
option’s class: 

(i) Between options on the same un-
derlying instrument, positions cov-
ering the same underlying instrument, 
and related instruments within the op-
tion’s class, 100% of a position’s gain 
shall offset another position’s loss at 
the same valuation point; 

(ii) Between index options, related in-
struments within the option’s class, 
and qualified stock baskets on the 
same index, 95%, or such other amount 
as designated by the Commission, of 
gains shall offset losses at the same 
valuation point; 

(2) Second, a broker-dealer is allowed 
the following offsets within an index 
product group: 

(i) Among positions involving dif-
ferent high-capitalization diversified 
index option classes within the same 
product group, 90% of the gain in a 
high-capitalization diversified market 
index option, related instruments, and 
qualified stock baskets within that 
index option’s class shall offset the loss 
at the same valuation point in a dif-
ferent high-capitalization diversified 
market index option, related instru-
ments, and qualified stock baskets 
within that index option’s class; 

(ii) Among positions involving dif-
ferent non-high-capitalization diversi-
fied index option classes within the 
same product group, 75% of the gain in 
a non-high-capitalization diversified 
market index option, related instru-
ments, and qualified stock baskets 
within that index option’s class shall 
offset the loss at the same valuation 
point in another non-high-capitaliza-
tion diversified market index option, 
related instruments, and qualified 
stock baskets within that index op-
tion’s class or product group; 

(iii) Among positions involving dif-
ferent narrow-based index option class-
es within the same product group, 90% 
of the gain in a narrow-based market 
index option, related instruments, and 
qualified stock baskets within that 
index option’s class shall offset the loss 
at the same valuation point in another 
narrow-based market index option, re-
lated instruments, and qualified stock 
baskets within that index option’s 
class or product group; 
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(iv) No qualified stock basket should 
offset another qualified stock basket; 
and 

(3) Third, a broker-dealer is allowed 
the following offsets between product 
groups: Among positions involving dif-
ferent diversified index product groups 
within the same market group, 50% of 
the gain in a diversified market index 
option, a related instrument, or a 
qualified stock basket within that 
index option’s product group shall off-
set the loss at the same valuation 
point in another product group; 

(C) For each portfolio type, the total 
deduction shall be the larger of: 

(1) The amount for any of the 10 equi-
distant valuation points representing 
the largest theoretical loss after apply-
ing the offsets provided in paragraph 
(b)(1)(v)(B) if this section; or 

(2) A minimum charge equal to 25% 
times the multiplier for each equity 
and index option contract and each re-
lated instrument within the option’s 
class or product group, or $25 for each 
option on a major market foreign cur-
rency with the minimum charge for fu-
tures contracts and options on futures 
contracts adjusted for contract size dif-
ferentials, not to exceed market value 
in the case of long positions in options 
and options on futures contracts; plus 

(3) In the case of portfolio types in-
volving index options and related in-
struments offset by a qualified stock 
basket, there will be a minimum 
charge of 5% of the market value of the 
qualified stock basket for high-capital-
ization diversified and narrow-based in-
dexes; and 

(4) In the case of portfolio types in-
volving index options and related in-
struments offset by a qualified stock 
basket, there will be a minimum 
charge of 71⁄2% of the market value of 
the qualified stock basket for non- 
high-capitalization diversified indexes. 

ALTERNATIVE STRATEGY BASED METHOD 

(2) A broker or dealer may elect to 
apply the alternative strategy based 
method in accordance with the provi-
sions of this paragraph (b)(2). 

(i) Definitions. (A) The term intrinsic 
value or in-the-money amount shall 
mean the amount by which the exer-
cise value, in the case of a call, is less 
than the current market value of the 

underlying instrument, and, in the case 
of a put, is greater than the current 
market value of the underlying instru-
ment. 

(B) The term out-of-the-money amount 
shall mean the amount by which the 
exercise value, in the case of a call, is 
greater than the current market value 
of the underlying instrument, and, in 
the case of a put, is less than the cur-
rent market value of the underlying in-
strument. 

(C) The term time value shall mean 
the current market value of an option 
contract that is in excess of its intrin-
sic value. 

(ii) Every broker or dealer electing to 
calculate adjustments to net worth in 
accordance with the provisions of this 
paragraph (b)(2) must make the fol-
lowing adjustments to net worth: 

(A) Add the time value of a short po-
sition in a listed option; and 

(B) Deduct the time value of a long 
position in a listed option, which re-
lates to a position in the same under-
lying instrument or in a related instru-
ment within the option class or prod-
uct group as recognized in the strate-
gies enumerated in paragraph 
(b)(2)(iii)(D) of this section; and 

(C) Add the net short market value 
or deduct the long market value of list-
ed options as recognized in the strate-
gies enumerated in paragraphs 
(b)(2)(iii)(E)(1) and (2) of this section. 

(iii) In computing net capital after 
the adjustments provided for in para-
graph (b)(2)(ii) of this section, every 
broker or dealer shall deduct the per-
centages specified in this paragraph 
(b)(2)(iii) for all listed option positions, 
positions covering the same underlying 
instrument and related instruments 
within the options’ class or product 
group. 

UNCOVERED CALLS 

(A) Where a broker or dealer is short 
a call, deducting the percentage re-
quired by paragraphs (c)(2)(vi) (A) 
through (K) of § 240.15c3–1 of the cur-
rent market value of the underlying in-
strument for such option reduced by its 
out-of-the-money amount, to the ex-
tent that such reduction does not oper-
ate to increase net capital. In no event 
shall this deduction be less than the 
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greater of $250 for each short call op-
tion contract for 100 shares or 50% of 
the aforementioned percentage. 

UNCOVERED PUTS 

(B) Where a broker or dealer is short 
a put, deducting the percentage re-
quired by paragraphs (c)(2)(vi) (A) 
through (K) of § 240.15c3–1 of the cur-
rent market value of the underlying in-
strument for such option reduced by its 
out-of-the-money amount, to the ex-
tent that such reduction does not oper-
ate to increase net capital. In no event 
shall the deduction provided by this 
paragraph be less than the greater of 
$250 for each short put option contract 
for 100 shares or 50% of the aforemen-
tioned percentage. 

LONG POSITIONS 

(C) Where a broker or dealer is long 
puts or calls, deducting 50 percent of 
the market value of the net long put 
and call positions in the same options 
series. 

CERTAIN SECURITY POSITIONS WITH 
OFFSETTING OPTIONS 

(D)(1) Where a broker or dealer is 
long a put for which it has an offset-
ting long position in the same number 
of units of the same underlying instru-
ment, deducting the percentage re-
quired by paragraphs (c)(2)(vi) (A) 
through (K) of § 240.15c3–1 of the cur-
rent market value of the underlying in-
strument for the long offsetting posi-
tion, not to exceed the out-of-the- 
money amount of the option. In no 
event shall the deduction provided by 
this paragraph be less than $25 for each 
option contract for 100 shares, provided 
that the minimum charge need not ex-
ceed the intrinsic value of the option. 

(2) Where a broker or dealer is long a 
call for which it has an offsetting short 
position in the same number of units of 
the same underlying instrument, de-
ducting the percentage required by 
paragraphs (c)(2)(vi) (A) through (K) of 
§ 240.15c3–1 of the current market value 
of the underlying instrument for the 
short offsetting position, not to exceed 
the out-of-the-money amount of the 
option. In no event shall the deduction 
provided by this paragraph be less than 
$25 for each option contract for 100 

shares, provided that the minimum 
charge need not exceed the intrinsic 
value of the option. 

(3) Where a broker or dealer is short 
a call for which it has an offsetting 
long position in the same number of 
units of the same underlying instru-
ment, deducting the percentage re-
quired by paragraphs (c)(2)(vi) (A) 
through (K) of § 240.15c3–1 of the cur-
rent market value of the underlying in-
strument for the offsetting long posi-
tion reduced by the short call’s intrin-
sic value. In no event shall the deduc-
tion provided by this paragraph be less 
than $25 for each option contract for 
100 shares. 

CERTAIN SPREAD POSITIONS 

(E)(1) Where a broker or dealer is 
short a listed call and is also long a 
listed call in the same class of options 
contracts and the long option expires 
on the same date as or subsequent to 
the short option, the deduction, after 
adjustments required in paragraph (b) 
of this section, shall be the amount by 
which the exercise value of the long 
call exceeds the exercise value of the 
short call. If the exercise value of the 
long call is less than or equal to the ex-
ercise value of the short call, no deduc-
tion is required. 

(2) Where a broker or dealer is short 
a listed put and is also long a listed put 
in the same class of options contracts 
and the long option expires on the 
same date as or subsequent to the short 
option, the deduction, after the adjust-
ments required in paragraph (b) of this 
section, shall be the amount by which 
the exercise value of the short put ex-
ceeds the exercise value of the long 
put. If the exercise value of the long 
put is equal to or greater than the ex-
ercise value of the short put, no deduc-
tion is required. 

(c) With respect to transactions in-
volving unlisted options, every broker 
or dealer shall determine the value of 
unlisted option positions in accordance 
with the provision of paragraph (c)(2)(i) 
of § 240.15c3–1, and shall deduct the per-
centages of all securities positions or 
unlisted options in the proprietary or 
other accounts of the broker or dealer 
specified in this paragraph (c). How-
ever, where computing the deduction 
required for a security position as if 
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the security position had no related 
unlisted option position and positions 
in unlisted options as if uncovered 
would result in a lesser deduction from 
net worth, the broker or dealer may 
compute such deductions separately. 

UNCOVERED CALLS 

(1) Where a broker or dealer is short 
a call, deducting 15 percent (or such 
other percentage required by para-
graphs (c)(2)(vi) (A) through (K) of 
§ 240.15c3–1) of the current market 
value of the security underlying such 
option reduced by any excess of the ex-
ercise value of the call over the current 
market value of the underlying secu-
rity. In no event shall the deduction 
provided by this paragraph be less than 
$250 for each option contract for 100 
shares. 

UNCOVERED PUTS 

(2) Where a broker or dealer is short 
a put, deducting 15 percent (or such 
other percentage required by para-
graphs (c)(2)(vi) (A) through (K) of 
§ 240.15c3–1) of the current market 
value of the security underlying the 
option reduced by any excess of the 
market value of the underlying secu-
rity over the exercise value of the put. 
In no event shall the deduction pro-
vided by this paragraph be less than 
$250 for each option contract for 100 
shares. 

COVERED CALLS 

(3) Where a broker or dealer is short 
a call and long equivalent units of the 
underlying security, deducting 15 per-
cent (or such other percentage required 
by paragraphs (c)(2)(vi) (A) through (K) 
of § 240.15c3–1) of the current market 
value of the underlying security re-
duced by any excess of the current 
market value of the underlying secu-
rity over the exercise value of the call. 
No reduction under this paragraph 
shall have the effect of increasing net 
capital. 

COVERED PUTS 

(4) Where a broker or dealer is short 
a put and short equivalent units of the 
underlying security, deducting 15 per-
cent (or such other percentage required 
by paragraphs (c)(2)(vi) (A) through (K) 

of § 240.15c3–1) of the current market 
value of the underlying security re-
duced by any excess of the exercise 
value of the put over the market value 
of the underlying security. No such re-
duction shall have the effect of increas-
ing net capital. 

CONVERSION ACCOUNTS 

(5) Where a broker or dealer is long 
equivalent units of the underlying se-
curity, long a put written or endorsed 
by a broker or dealer and short a call 
in its proprietary or other accounts, 
deducting 5 percent (or 50 percent of 
such other percentage required by 
paragraphs (c)(2)(vi) (A) through (K) of 
§ 240.15c3–1) of the current market 
value of the underlying security. 

(6) Where a broker or dealer is short 
equivalent units of the underlying se-
curity, long a call written or endorsed 
by a broker or dealer and short a put in 
his proprietary or other accounts, de-
ducting 5 percent (or 50 percent of such 
other percentage required by para-
graphs (c)(2)(vi) (A) through (K) of 
§ 240.15c3–1) of the market value of the 
underlying security. 

LONG OPTIONS 

(7) Where a broker or dealer is long a 
put or call endorsed or written by a 
broker or dealer, deducting 15 percent 
(or such other percentage required by 
paragraphs (c)(2)(vi) (A) through (K) of 
§ 240.15c3–1) of the market value of the 
underlying security, not to exceed any 
value attributed to such option in 
paragraph (c)(2)(i) of § 240.15c3–1. 
[62 FR 6481, Feb. 12, 1997] 

§ 240.15c3–1b Adjustments to net 
worth and aggregate indebtedness 
for certain commodities trans-
actions (Appendix B to 17 CFR 
240.15c3–1). 

(a) Every broker or dealer in com-
puting net capital pursuant to 17 CFR 
240.15c3–1 shall comply with the fol-
lowing: 

(1) Where a broker or dealer has an 
asset or liability which is treated or 
defined in paragraph (c) of 17 CFR 
240.15c3–1, the inclusion or exclusion of 
all or part of such asset or liability for 
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the computation of aggregate indebted-
ness and net capital shall be in accord-
ance with paragraph (c) of 17 CFR 
240.15c3–1, except as specifically pro-
vided otherwise in this Appendix B. 
Where a commodity related asset or li-
ability is specifically treated or defined 
in 17 CFR 1.17 and is not generally or 
specifically treated or defined in 17 
CFR 240.15c3–1 or this Appendix B, the 
inclusion or exclusion of all or part of 
such asset or liability for the computa-
tion of aggregate indebtedness and net 
capital shall be in accordance with 17 
CFR 1.17. 

AGGREGATE INDEBTEDNESS 

(2) The term aggregate indebtedness as 
defined in paragraph (c)(1) of this sec-
tion shall exclude with respect to com-
modity-related transactions: 

(i) Indebtedness arising in connection 
with an advance to a non-proprietary 
account when such indebtedness is ade-
quately collateralized by spot commod-
ities eligible for delivery on a contract 
market and when such spot commod-
ities are covered. 

(ii) Advances received by the broker 
or dealer against bills of lading issued 
in connection with the shipment of 
commodities sold by the broker or 
dealer; and 

(iii) Equity balances in the accounts 
of general partners. 

NET CAPITAL 

(3) In computing net capital as de-
fined in paragraph (c)(2) of this section, 
the net worth of a broker or dealer 
shall be adjusted as follows with re-
spect to commodity-related trans-
actions: 

(i) Unrealized profit or loss for certain 
commodities transactions. (A) Unrealized 
profits shall be added and unrealized 
losses shall be deducted in the com-
modities accounts of the broker or 
dealer, including unrealized profits and 
losses on fixed price commitments and 
forward contracts; and 

(B) The value attributed to any com-
modity option which is not traded on a 
contract market shall be the difference 
between the option’s strike price and 
the market value for the physical or 
futures contract which is the subject of 
the option. In the case of a long call 
commodity option, if the market value 

for the physical or futures contract 
which is the subject of the option is 
less than the strike price of the option, 
it shall be given no value. In the case 
of a long put commodity option, if the 
market value for the physical com-
modity or futures contract which is the 
subject of the option is more than the 
striking price of the option, it shall be 
given no value. 

(ii) Deduct any unsecured commodity 
futures or option account containing a 
ledger balance and open trades, the 
combination of which liquidates to a 
deficit or containing a debit ledger bal-
ance only: Provided, however, Deficits 
or debit ledger balances in unsecured 
customers’, non-customers’ and propri-
etary accounts, which are the subject 
of calls for margin or other required 
deposits need not be deducted until the 
close of business on the business day 
following the date on which such def-
icit or debit ledger balance originated; 

(iii) Deduct all unsecured receivables, 
advances and loans except for: 

(A) Management fees receivable from 
commodity pools outstanding no 
longer than thirty (30) days from the 
date they are due; 

(B) Receivables from foreign clearing 
organizations; 

(C) Receivables from registered fu-
tures commission merchants or bro-
kers, resulting from commodity fu-
tures or option transactions, except 
those specifically excluded under para-
graph (3)(ii) of this Appendix B. In the 
case of an introducing broker or an ap-
plicant for registration as an intro-
ducing broker, include 50 percent of the 
value of a guarantee or security de-
posit with a futures commission mer-
chant which carries or intends to carry 
accounts for the customers of the in-
troducing broker. 

(iv) Deduct all inventories (including 
work in process, finished goods, raw 
materials and inventories held for re-
sale) except for readily marketable 
spot commodities; or spot commodities 
which adequately collateralize indebt-
edness under paragraph (c)(7) of 17 CFR 
1.17; 

(v) Guarantee deposits with commod-
ities clearing organizations are not re-
quired to be deducted from net worth; 
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(vi) Stock in commodities clearing 
organizations to the extent of its mar-
gin value is not required to be deducted 
from net worth; 

(vii) Deduct from net worth the 
amount by which any advances paid by 
the broker or dealer on cash com-
modity contracts and used in com-
puting net capital exceeds 95 percent of 
the market value of the commodities 
covered by such contracts. 

(viii) Do not include equity in the 
commodity accounts of partners in net 
worth. 

(ix) In the case of all inventory, fixed 
price commitments and forward con-
tracts, except for inventory and for-
ward contracts in the inter-bank mar-
ket in those foreign currencies which 
are purchased or sold for further deliv-
ery on or subject to the rules of a con-
tract market and covered by an open 
futures contract for which there will be 
no charge, deduct the applicable per-
centage of the net position specified 
below: 

(A) Inventory which is currently reg-
istered as deliverable on a contract 
market and covered by an open futures 
contract or by a commodity option on 
a physical—No charge. 

(B) Inventory which is covered by an 
open futures contract or commodity 
option—5% of the market value. 

(C) Inventory which is not covered— 
20% of the market value. 

(D) Fixed price commitments (open 
purchases and sales) and forward con-
tracts which are covered by an open fu-
tures contract or commodity option— 
10% of the market value. 

(E) Fixed price commitments (open 
purchases and sales) and forward con-
tracts which are not covered by an 
open futures contract or commodity 
option—20% of the market value. 

(x) Deduct 4% of the market value of 
commodity options granted (sold) by 
option customers on or subject to the 
rules of a contract market. 

(xi) [Reserved] 
(xii) Deduct for undermargined cus-

tomer commodity futures accounts the 
amount of funds required in each such 
account to meet maintenance margin 
requirements of the applicable board of 
trade or, if there are no such mainte-
nance margin requirements, clearing 
organization margin requirements ap-

plicable to such positions, after appli-
cation of calls for margin, or other re-
quired deposits which are outstanding 
three business days or less. If there are 
no such maintenance margin require-
ments or clearing organization margin 
requirements on such accounts, then 
deduct the amount of funds required to 
provide margin equal to the amount 
necessary after application of calls for 
margin, or other required deposits out-
standing three days or less to restore 
original margin when the original mar-
gin has been depleted by 50 percent or 
more. Provided, To the extent a deficit 
is deducted from net worth in accord-
ance with paragraph (a)(3)(ii) of this 
Appendix B, such amount shall not also 
be deducted under this paragraph 
(a)(3)(xii). In the event that an owner 
of a customer account has deposited an 
asset other than cash to margin, guar-
antee or secure his account, the value 
attributable to such asset for purposes 
of this paragraph shall be the lesser of 
(A) the value attributable to such asset 
pursuant to the margin rules of the ap-
plicable board of trade, or (B) the mar-
ket value of such asset after applica-
tion of the percentage deductions spec-
ified in paragraph (a)(3)(ix) of this Ap-
pendix B or, where appropriate, speci-
fied in paragraph (c)(2)(vi) or (c)(2)(vii) 
of § 240.15c3–1 this chapter; 

(xiii) Deduct for undermargined non- 
customer and omnibus commodity fu-
tures accounts the amount of funds re-
quired in each such account to meet 
maintenance margin requirements of 
the applicable board of trade or, if 
there are no such maintenance margin 
requirements, clearing organization 
margin requirements applicable to 
such positions, after application of 
calls for margin, or other required de-
posits which are outstanding two busi-
ness days or less. If there are no such 
maintenance margin requirements or 
clearing organization margin require-
ments, then deduct the amount of 
funds required to provide margin equal 
to the amount necessary after applica-
tion of calls for margin, or other re-
quired deposits outstanding two days 
or less to restore original margin when 
the original margin has been depleted 
by 50 percent or more. Provided, To the 
extent a deficit is deducted from net 
worth in accordance with paragraph 
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(a)(3)(ii) of this Appendix B such 
amount shall not also be deducted 
under this paragraph (a)(3)(xiii). In the 
event that an owner of a non-customer 
or omnibus account has deposited an 
asset other than cash to margin, guar-
antee or secure his account, the value 
attributable to such asset for purposes 
of this paragraph shall be the lesser of 
(A) the value attributable to such asset 
pursuant to the margin rules of the ap-
plicable board of trade, or (B) the mar-
ket value of such asset after applica-
tion of the percentage deductions spec-
ified in paragraph (a)(3)(ix) of this Ap-
pendix B or, where appropriate, speci-
fied in paragraph (c)(2)(vi) or (c)(2)(vii) 
of § 240.15c3–1 of this chapter; 

(xiv) In the case of open futures con-
tracts and granted (sold) commodity 
options held in proprietary accounts 
carried by the broker or dealer which 
are not covered by a position held by 
the broker or dealer or which are not 
the result of a ‘‘changer trade made in 
accordance with the rules of a contract 
market, deduct: 

(A) For a broker or dealer which is a 
clearing member of a contract market 
for the positions on such contract mar-
ket cleared by such member, the appli-
cable margin requirement of the appli-
cable clearing organization; 

(B) For a broker or dealer which is a 
member of a self-regulatory organiza-
tion 150% of the applicable mainte-
nance margin requirement of the appli-
cable board of trade or clearing organi-
zation, whichever is greater; or 

(C) For all other brokers or dealers, 
200% of the applicable maintenance 
margin requirement of the applicable 
board of trade or clearing organization, 
whichever is greater; or 

(D) For open contracts or granted 
(sold) commodity options for which 
there are no applicable maintenance 
margin requirements, 200% of the ap-
plicable initial margin requirement; 

Provided, the equity in any such pro-
prietary account shall reduce the de-
duction required by this paragraph 
(a)(3)(xiv) if such equity is not other-
wise includable in net capital. 

(xv) In the case of a broker or dealer 
which is a purchaser of a commodity 
option which is traded on a contract 
market the deduction shall be the same 
safety factor as if the broker or dealer 

were the grantor of such option in ac-
cordance with paragraph (a)(3)(xiv), but 
in no event shall the safety factor be 
greater than the market value attrib-
uted to such option. 

(xvi) In the case of a broker or dealer 
which is a purchaser of a commodity 
option not traded on a contract market 
which has value and such value is used 
to increase net capital, the deduction 
is ten percent of the market value of 
the physical or futures contract which 
is the subject of such option but in no 
event more than the value attributed 
to such option. 

(xvii) Deduction 5% of all unsecured 
receivables includable under paragraph 
(a)(3)(iii)(C) of this Appendix B used by 
the broker or dealer in computing ‘‘net 
capital’’ and which are not receivable 
from (A) a futures commission mer-
chant registered as such with the Com-
modity Futures Trading Commission, 
or (B) a broker or dealer which is reg-
istered as such with the Securities and 
Exchange Commission. 

(xviii) A loan or advance or any other 
form of receivable shall not be consid-
ered ‘‘secured’’ for the purposes of 
paragraph (a)(3) of this Appendix B un-
less the following conditions exist: 

(A) The receivable is secured by read-
ily marketable collateral which is oth-
erwise unencumbered and which can be 
readily converted into cash: Provided, 
however, That the receivable will be 
considered secured only to the extent 
of the market value of such collateral 
after application of the percentage de-
ductions specified in paragraph 
(a)(3)(ix) of this Appendix B; and 

(B)(1) The readily marketable collat-
eral is in the possession or control of 
the broker or dealer; or 

(2) The broker or dealer has a legally 
enforceable, written security agree-
ment, signed by the debtor, and has a 
perfected security interest in the read-
ily marketable collateral within the 
meaning of the laws of the State in 
which the readily marketable collat-
eral is located. 

(xix) The term cover for purposes of 
this Appendix B shall mean cover as 
defined in 17 CFR 1.17(j). 

(xx) The term customer for purposes 
of this Appendix B shall mean cus-
tomer as defined in 17 CFR 1.17(b)(2). 
The term ‘‘non-customer’’ for purposes 
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of this Appendix B shall mean non-cus-
tomer as defined in 17 CFR 1.17(b)(4). 

(Secs. 15(c)(3), 17(a) and 23(a), 15 U.S.C. 
78o(c)(3), 78q(a), and 78w(a)) 
[44 FR 34886, June 15, 1979, as amended at 46 
FR 37041, July 17, 1981; 49 FR 31848, Aug. 9, 
1984] 

§ 240.15c3–1c Consolidated Computa-
tions of Net Capital and Aggregate 
Indebtedness for Certain Subsidi-
aries and Affiliates (Appendix C to 
17 CFR 240.15c3–1). 

(a) Flow Through Capital Benefits. 
Every broker or dealer in computing 
its net capital and aggregate indebted-
ness pursuant to 17 CFR 240.15c3–1 
shall, subject to the provisions of para-
graphs (b) and (d) of this Appendix, 
consolidate in a single computation as-
sets and liabilities of any subsidiary or 
affiliate for which it guarantees, en-
dorses or assumes directly or indirectly 
the obligations or liabilities. The as-
sets and liabilities of a subsidiary or 
affiliate whose liabilities and obliga-
tions have not been guaranteed, en-
dorsed, or assumed directly or indi-
rectly by the broker or dealer may also 
be so consolidated if an opinion of 
counsel is obtained as provided for in 
paragraph (b) of this section. 

(b) Required Counsel Opinions.(1) If 
the consolidation, provided for in para-
graph (a) of this section, of any such 
subsidiary or affiliate results in the in-
crease of the broker’s or dealers’s net 
capital and/or the decrease of the bro-
ker’s or dealer’s minimum net capital 
requirement under paragraph (a) of 
§ 240.15c3–1 and an opinion of counsel 
described in paragraph (b)(2) of this 
section has not been obtained, such 
benefits shall not be recognized in the 
broker’s or dealer’s computation re-
quired by this section. 

(2) Except as provided for in para-
graph (b)(1) of this section, consolida-
tion shall be permitted with respect to 
any subsidiaries or affiliates which are 
majority owned and controlled by the 
broker or dealer for which the broker 
or dealer can demonstrate to the satis-
faction of the Commission, through the 
Examining Authority, by an opinion of 
counsel that the net asset values, or 
the portion thereof related to the par-
ent’s ownership interest in the sub-
sidiary or affiliate may be caused by 
the broker or dealer or a trustee ap-

pointed pursuant to the Securities In-
vestor Protection Act of 1970 or other-
wise, to be distributed to the broker or 
dealer within 30 calendar days. Such 
opinion shall also set forth the actions 
necessary to cause such a distribution 
to be made, identify the parties having 
the authority to take such actions, 
identify and describe the rights of 
other parties or classes of parties, in-
cluding but not limited to customers, 
general creditors, subordinated lenders, 
minority shareholders, employees, liti-
gants and governmental or regulatory 
authorities, who may delay or prevent 
such a distribution and such other as-
surances as the Commission or the Ex-
amining Authority by rule or interpre-
tation may require. Such opinion shall 
be current and periodically renewed in 
connection with the broker’s or deal-
er’s annual audit pursuant to 17 CFR 
240.17a–5 under the Securities Exchange 
Act of 1934 or upon any material 
change in circumstances. 

(c) Principles of Consolidation. In pre-
paring a consolidated computation of 
net capital and/or aggregate indebted-
ness pursuant to this section, the fol-
lowing minimum and non-exclusive re-
quirements shall be observed: 

(1) Consolidated net worth shall be 
reduced by the estimated amount of 
any tax reasonably anticipated to be 
incurred upon distribution of the assets 
of the subsidiary or affiliate. 

(2) Liabilities of a consolidated sub-
sidiary or affiliate which are subordi-
nated to the claims of present and fu-
ture creditors pursuant to a satisfac-
tory subordination agreement shall not 
be added to consolidated net worth un-
less such subordination extends also to 
the claims of present or future credi-
tors of the parent broker or dealer and 
all consolidated subsidiaries. 

(3) Subordinated liabilities of a con-
solidated subsidiary or affiliate which 
are consolidated in accordance with 
paragraph (c)(2) of this section may not 
be prepaid, repaid or accelerated if any 
of the entities included in such consoli-
dation would otherwise be unable to 
comply with the provisions of Appendix 
(D), 17 CFR 240.15c3–1d. 

(4) Each broker or dealer included 
within the consolidation shall at all 
times be in compliance with the net 
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capital requirement to which it is sub-
ject. 

(d) Certain Precluded Acts. No broker 
or dealer shall guarantee, endorse or 
assume directly or indirectly any obli-
gation or liability of a subsidiary or af-
filiate unless the obligation or liability 
is reflected in the computation of net 
capital and/or aggregate indebtedness 
pursuant to 17 CFR 240.15c3–1 or this 
Appendix (C), except as provided in 
paragraph (b)(1) of this section. 
[40 FR 29808, July 16, 1975, as amended at 57 
FR 56988, Dec. 2, 1992] 

§ 240.15c3–1d Satisfactory Subordina-
tion Agreements (Appendix D to 17 
CFR 240.15c3–1). 

(a) Introduction. (1) This Appendix 
sets forth minimum and non-exclusive 
requirements for satisfactory subordi-
nation agreements (hereinafter ‘‘subor-
dination agreement’’). The Examining 
Authority may require or the broker or 
dealer may include such other provi-
sions as deemed necessary or appro-
priate to the extent such provisions do 
not cause the subordination agreement 
to fail to meet the minimum require-
ments of this Appendix (D). 

(2) Certain Definitions. For purposes of 
17 CFR 240.15c3–1 and this Appendix 
(D): 

(i) A subordination agreement may 
be either a subordinated loan agree-
ment or a secured demand note agree-
ment. 

(ii) The term subordinated loan agree-
ment shall mean the agreement or 
agreements evidencing or governing a 
subordinated borrowing of cash. 

(iii) The term Collateral Value of any 
securities pledged to secure a secured 
demand note shall mean the market 
value of such securities after giving ef-
fect to the percentage deductions set 
forth in paragraph (c)(2)(vi) of 
§ 240.15c3–1 except for paragraph 
(c)(2)(vi)(J). In lieu of the deduction 
under (c)(2)(vi)(J), the broker or dealer 
shall reduce the market value of the 
securities pledged to secure the secured 
demand note by 30 percent. 

(iv) The term Payment Obligation 
shall mean the obligation of a broker 
or dealer in respect to any subordina-
tion agreement (A) to repay cash 
loaned to the broker or dealer pursuant 
to a subordinated loan agreement or 

(B) to return a secured demand note 
contributed to the broker or dealer or 
reduce the unpaid principal amount 
thereof and to return cash or securities 
pledged as collateral to secure the se-
cured demand note and (C) ‘‘Payment’’ 
shall mean the performance by a 
broker or dealer of a Payment Obliga-
tion. 

(v)(A) The term secured demand note 
agreement shall mean an agreement (in-
cluding the related secured demand 
note) evidencing or governing the con-
tribution of a secured demand note to a 
broker or dealer and the pledge of secu-
rities and/or cash with the broker or 
dealer as collateral to secure payment 
of such secured demand note. The se-
cured demand note agreement may pro-
vide that neither the lender, his heirs, 
executors, administrators or assigns 
shall be personally liable on such note 
and that in the event of default the 
broker or dealer shall look for payment 
of such note solely to the collateral 
then pledged to secure the same. 

(B) The secured demand note shall be 
a promissory note executed by the 
lender and shall be payable on the de-
mand of the broker or dealer to which 
it is contributed; provided, however, 
that the making of such demand may 
be conditioned upon the occurrence of 
any of certain events which are accept-
able to the Commission and to the Ex-
amining Authority for such broker or 
dealer. 

(C) If such note is not paid upon pre-
sentment and demand as provided for 
therein, the broker or dealer shall have 
the right to liquidate all or any part of 
the securities then pledged as collat-
eral to secure payment of the same and 
to apply the net proceeds of such liq-
uidation, together with any cash then 
included in the collateral, in payment 
of such note. Subject to the prior 
rights of the broker or dealer as pledg-
ee, the lender, as defined herein, may 
retain ownership of the collateral and 
have the benefit of any increases and 
bear the risks of any decreases in the 
value of the collateral and may retain 
the right to vote securities contained 
within the collateral and any right to 
income therefrom or distributions 
thereon, except the broker or dealer 
shall have the right to receive and hold 
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as pledgee all dividends payable in se-
curities and all partial and complete 
liquidating dividends. 

(D) Subject to the prior rights of the 
broker or dealer as pledgee, the lender 
may have the right to direct the sale of 
any securities included in the collat-
eral, to direct the purchases of securi-
ties with any cash included therein, to 
withdraw excess collateral or to sub-
stitute cash or other securities as col-
lateral, provided that the net proceeds 
of any such sale and the cash so sub-
stituted and the securities so pur-
chased or substituted are held by the 
broker or dealer, as pledgee, and are in-
cluded within the collateral to secure 
payment of the secured demand note, 
and provided further that no such 
transaction shall be permitted if, after 
giving effect thereto, the sum of the 
amount of any cash, plus the Collateral 
Value of the securities, then pledged as 
collateral to secure the secured de-
mand note would be less than the un-
paid principal amount of the secured 
demand note. 

(E) Upon payment by the lender, as 
distinguished from a reduction by the 
lender which is provided for in 
(b)(6)(iii) or reduction by the broker or 
dealer as provided for in subparagraph 
(b)(7) of this Appendix (D), of all or any 
part of the unpaid principal amount of 
the secured demand note, a broker or 
dealer shall issue to the lender a subor-
dinated loan agreement in the amount 
of such payment (or in the case of a 
broker or dealer that is a partnership 
credit a capital account of the lender) 
or issue preferred or common stock of 
the broker or dealer in the amount of 
such payment, or any combination of 
the foregoing, as provided for in the se-
cured demand note agreement. 

(F) The term lender shall mean the 
person who lends cash to a broker or 
dealer pursuant to a subordinated loan 
agreement and the person who contrib-
utes a secured demand note to a broker 
or dealer pursuant to a secured demand 
note agreement. 

(b) Minimum Requirements for Subordi-
nation Agreements. (1) Subject to para-
graph (a) of this section, a subordina-
tion agreement shall mean a written 
agreement between the broker or deal-
er and the lender, which (i) has a min-
imum term of one year, except for tem-

porary subordination agreements pro-
vided for in paragraph (c)(5) of this Ap-
pendix (D), and (ii) is a valid and bind-
ing obligation enforceable in accord-
ance with its terms (subject as to en-
forcement to applicable bankruptcy, 
insolvency, reorganization, morato-
rium and other similar laws) against 
the broker or dealer and the lender and 
their respective heirs, executors, ad-
ministrators, successors and assigns. 

(2) Specific Amount. All subordination 
agreements shall be for a specific dol-
lar amount which shall not be reduced 
for the duration of the agreement ex-
cept by installments as specifically 
provided for therein and except as oth-
erwise provided in this Appendix (D). 

(3) Effective Subordination. The subor-
dination agreement shall effectively 
subordinate any right of the lender to 
receive any Payment with respect 
thereto, together with accrued interest 
or compensation, to the prior payment 
or provision for payment in full of all 
claims of all present and future credi-
tors of the broker or dealer arising out 
of any matter occurring prior to the 
date on which the related Payment Ob-
ligation matures consistent with the 
provisions of 17 CFR 240.15c3–1 and 
240.15c3–1d, except for claims which are 
the subject of subordination agree-
ments which rank on the same priority 
as or junior to the claim of the lender 
under such subordination agreements. 

(4) Proceeds of Subordinated Loan 
Agreements. The subordinated loan 
agreement shall provide that the cash 
proceeds thereof shall be used and dealt 
with by the broker or dealer as part of 
its capital and shall be subject to the 
risks of the business. 

(5) Certain Rights of the Broker or 
Dealer. The subordination agreement 
shall provide that the broker or dealer 
shall have the right to: 

(i) Deposit any cash proceeds of a 
subordinated loan agreement and any 
cash pledged as collateral to secure a 
secured demand note in an account or 
accounts in its own name in any bank 
or trust company; 

(ii) Pledge, repledge, hypothecate and 
rehypothecate, any or all of the securi-
ties pledged as collateral to secure a 
secured demand note, without notice, 
separately or in common with other se-
curities or property for the purpose of 
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securing any indebtedness of the 
broker or dealer; and 

(iii) Lend to itself or others any or 
all of the securities and cash pledged as 
collateral to secure a secured demand 
note. 

(6) Collateral for Secured Demand 
Notes. Only cash and securities which 
are fully paid for and which may be 
publicly offered or sold without reg-
istration under the Securities Act of 
1933, and the offer, sale and transfer of 
which are not otherwise restricted, 
may be pledged as collateral to secure 
a secured demand note. The secured de-
mand note agreement shall provide 
that if at any time the sum of the 
amount of any cash, plus the Collateral 
Value of any securities, then pledged as 
collateral to secure the secured de-
mand note is less than the unpaid prin-
cipal amount of the secured demand 
note, the broker or dealer must imme-
diately transmit written notice to that 
effect to the lender and the Examining 
Authority for such broker or dealer. 
The secured demand note agreement 
shall also require that following such 
transmittal: 

(i) The lender, prior to noon of the 
business day next succeeding the trans-
mittal of such notice, may pledge as 
collateral additional cash or securities 
sufficient, after giving effect to such 
pledge, to bring the sum of the amount 
of any cash plus the Collateral Value of 
any securities, then pledged as collat-
eral to secure the secured demand note, 
up to an amount not less than the un-
paid principal amount of the secured 
demand note; and 

(ii) Unless additional cash or securi-
ties are pledged by the lender as pro-
vided in paragraph (b)(6)(i) of this sec-
tion, the broker or dealer at noon on 
the business day next succeeding the 
transmittal of notice to the lender 
must commence sale, for the account 
of the lender, of such of the securities 
then pledged as collateral to secure the 
secured demand note and apply so 
much of the net proceeds thereof, to-
gether with such of the cash then 
pledged as collateral to secure the se-
cured demand note as may be nec-
essary to eliminate the unpaid prin-
cipal amount of the secured demand 
note; Provided, however, That the un-
paid principal amount of the secured 

demand note need not be reduced below 
the sum of the amount of any remain-
ing cash, plus the Collateral Value of 
the remaining securities, then pledged 
as collateral to secure the secured de-
mand note. The broker or dealer may 
not purchase for its own account any 
securities subject to such a sale. 

(iii) The secured demand note agree-
ment also may provide that, in lieu of 
the procedures specified in the provi-
sions required by paragraph (b)(6)(ii) of 
this section, the lender with the prior 
written consent of the broker or dealer 
and the Examining Authority for the 
broker or dealer may reduce the unpaid 
principal amount of the secured de-
mand note. After giving effect to such 
reduction, the aggregate indebtedness 
of the broker or dealer may not exceed 
1000 percent of its net capital or, in the 
case of a broker or dealer operating 
pursuant to paragraph (a)(1)(ii) of 
§ 240.15c3–1, net capital may not be less 
than 5 percent of aggregate debit items 
computed in accordance with § 240.15c3– 
3a, or, if registered as a futures com-
mission merchant, 7 percent of the 
funds required to be segregated pursu-
ant to the Commodity Exchange Act 
and the regulations thereunder (less 
the market value of commodity op-
tions purchased by option customers 
subject to the rules of a contract mar-
ket, each such deduction not to exceed 
the amount of funds in the option cus-
tomer’s account), if greater. No single 
secured demand note shall be per-
mitted to be reduced by more than 15 
percent of its original principal 
amount and after such reduction no ex-
cess collateral may be withdrawn. No 
Examining Authority shall consent to 
a reduction of the principal amount of 
a secured demand note if, after giving 
effect to such reduction, net capital 
would be less than 120 percent of the 
minimum dollar amount required by 
§ 240.15c3–1. 

Permissive Prepayments 

(7) A broker or dealer at its option 
but not at the option of the lender 
may, if the subordination agreement so 
provides, make a Payment of all or any 
portion of the Payment Obligation 
thereunder prior to the scheduled ma-
turity date of such Payment Obligation 
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(hereinafter referred to as a ‘‘Prepay-
ment’’), but in no event may any Pre-
payment be made before the expiration 
of one year from the date such subordi-
nation agreement became effective. 
This restriction shall not apply to tem-
porary subordination agreements that 
comply with the provisions of para-
graph (c)(5) of this Appendix D. No Pre-
payment shall be made, if, after giving 
effect thereto (and to all Payments of 
Payment Obligations under any other 
subordinated agreements then out-
standing the maturity or accelerated 
maturities of which are scheduled to 
fall due within six months after the 
date such Prepayment is to occur pur-
suant to this provision or on or prior to 
the date on which the Payment Obliga-
tion in respect of such Prepayment is 
scheduled to mature disregarding this 
provision, whichever date is earlier) 
without reference to any projected 
profit or loss of the broker or dealer, 
either aggregate indebtedness of the 
broker or dealer would exceed 1000 per-
cent of its net capital or its net capital 
would be less than 120 percent of the 
minimum dollar amount required by 
§ 240.15c3–1 or, in the case of a broker or 
dealer operating pursuant to paragraph 
(a)(1)(ii) of § 240.15c3–1, its net capital 
would be less than 5 percent of its ag-
gregate debit items computed in ac-
cordance with § 240.15c3–3a, or if reg-
istered as a futures commission mer-
chant, 7 percent of the funds required 
to be segregated pursuant to the Com-
modity Exchange Act and the regula-
tions thereunder (less the market value 
of commodity options purchased by op-
tion customers subject to the rules of a 
contract market, each such deduction 
not to exceed the amount of funds in 
the option customer’s account), if 
greater, or its net capital would be less 
than 120 percent of the minimum dollar 
amount required by paragraph (a)(1)(ii) 
of § 240.15c3–1. Notwithstanding the 
above, no Prepayment shall occur 
without the prior written approval of 
the Examining Authority for such 
broker or dealer. 

Suspended Repayment 

(8)(i) The Payment Obligation of the 
broker or dealer in respect of any sub-
ordination agreement shall be sus-
pended and shall not mature if, after 

giving effect to Payment of such Pay-
ment Obligation (and to all Payments 
of Payment Obligations of such broker 
or dealer under any other subordina-
tion agreement(s) then outstanding 
that are scheduled to mature on or be-
fore such Payment Obligation) either 
(A) the aggregate indebtedness of the 
broker or dealer would exceed 1200 per-
cent of its net capital, or in the case of 
a broker or dealer operating pursuant 
to paragraph (a)(1)(ii) of § 240.15c3–1, its 
net capital would be less than 5 percent 
of aggregate debit items computed in 
accordance with § 240.15c3–3a or, if reg-
istered as a futures commission mer-
chant, 6 percent of the funds required 
to be segregated pursuant to the Com-
modity Exchange Act and the regula-
tions thereunder (less the market value 
of commodity options purchased by op-
tion customers on or subject to the 
rules of a contract market, each such 
deduction not to exceed the amount of 
funds in the option customer’s ac-
count), if greater, or (B) its net capital 
would be less than 120 percent of the 
minimum dollar amount required by 
§ 240.15c3–1 including paragraph 
(a)(1)(ii), if applicable. The subordina-
tion agreement may provide that if the 
Payment Obligation of the broker or 
dealer thereunder does not mature and 
is suspended as a result of the require-
ment of this paragraph (b)(8) for a pe-
riod of not less than six months, the 
broker or dealer shall thereupon com-
mence the rapid and orderly liquida-
tion of its business, but the right of the 
lender to receive Payment, together 
with accrued interest or compensation, 
shall remain subordinate as required 
by the provisions of § 240.15c3–1 and 
§ 240.15c3–1d. 

(9) Accelerated Maturity-Obligation to 
Repay to Remain Subordinate. (i) Subject 
to the provisions of paragraph (b)(8) of 
this appendix, a subordination agree-
ment may provide that the lender may, 
upon prior written notice to the broker 
or dealer and the Examining Authority 
given not earlier than six months after 
the effective date of such subordination 
agreement, accelerate the date on 
which the Payment Obligation of the 
broker or dealer, together with accrued 
interest or compensation, is scheduled 
to mature to a date not earlier than six 
months after the giving of such notice, 
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but the right of the lender to receive 
Payment, together with accrued inter-
est or compensation, shall remain sub-
ordinate as required by the provisions 
of 17 CFR 240.15c3–1 and 240.15c3–1d. 

(ii) Notwithstanding the provisions of 
paragraph (b)(8) of this appendix, the 
Payment Obligation of the broker or 
dealer with respect to a subordination 
agreement, together with accrued in-
terest and compensation, shall mature 
in the event of any receivership, insol-
vency, liquidation pursuant to the Se-
curities Investor Protection Act of 1970 
or otherwise, bankruptcy, assignment 
for the benefit of creditors, reorganiza-
tion whether or not pursuant to the 
bankruptcy laws, or any other mar-
shalling of the assets and liabilities of 
the broker or dealer but the right of 
the lender to receive Payment, to-
gether with accrued interest or com-
pensation, shall remain subordinate as 
required by the provisions of 17 CFR 
240.15c3–1 and 240.15c3–1d. 

(10)(i) Accelerated Maturity of Subordi-
nation Agreements on Event of Default 
and Event of Acceleration—Obligation to 
Repay to Remain Subordinate. A subordi-
nation agreement may provide that the 
lender may, upon prior written notice 
to the broker or dealer and the Exam-
ining Authority of the broker or dealer 
of the occurrence of any Event of Ac-
celeration (as hereinafter defined) 
given no sooner than six months after 
the effective date of such subordination 
agreement, accelerate the date on 
which the Payment Obligation of the 
broker or dealer, together with accrued 
interest or compensation, is scheduled 
to mature, to the last business day of a 
calendar month which is not less than 
six months after notice of acceleration 
is received by the broker or dealer and 
the Examining Authority for the 
broker or dealer. Any subordination 
agreement containing such Events of 
Acceleration may also provide, that if 
upon such accelerated maturity date 
the Payment Obligation of the broker 
or dealer is suspended as required by 
paragraph (b)(8) of this Appendix (D) 
and liquidation of the broker or dealer 
has not commenced on or prior to such 
accelerated maturity date, then not-
withstanding paragraph (b)(8) of this 
appendix the Payment Obligation of 
the broker or dealer with respect to 

such subordination agreement shall 
mature on the day immediately fol-
lowing such accelerated maturity date 
and in any such event the Payment Ob-
ligations of the broker or dealer with 
respect to all other subordination 
agreements then outstanding shall also 
mature at the same time but the rights 
of the respective lenders to receive 
Payment, together with accrued inter-
est or compensation, shall remain sub-
ordinate as required by the provisions 
of this Appendix (D). Events of Accel-
eration which may be included in a 
subordination agreement complying 
with this paragraph (b)(10) shall be lim-
ited to: 

(A) Failure to pay interest or any in-
stallment of principal on a subordina-
tion agreement as scheduled; 

(B) Failure to pay when due other 
money obligations of a specified mate-
rial amount; 

(C) Discovery that any material, 
specified representation or warranty of 
the broker or dealer which is included 
in the subordination agreement and on 
which the subordination agreement 
was based or continued was inaccurate 
in a material respect at the time made; 

(D) Any specified and clearly measur-
able event which is included in the sub-
ordination agreement and which the 
lender and the broker or dealer agree 
(1) is a significant indication that the 
financial position of the broker or deal-
er has changed materially and ad-
versely from agreed upon specified 
norms or (2) could materially and ad-
versely affect the ability of the broker 
or dealer to conduct its business as 
conducted on the date the subordina-
tion agreement was made; or (3) is a 
significant change in the senior man-
agement of the broker or dealer or in 
the general business conducted by the 
broker or dealer from that which ob-
tained on the date the subordination 
agreement became effective; 

(E) Any continued failure to perform 
agreed covenants included in the subor-
dination agreement relating to the 
conduct of the business of the broker 
or dealer or relating to the mainte-
nance and reporting of its financial po-
sition; and 

(ii) Notwithstanding the provisions of 
paragraph (b)(8) of this appendix, a sub-
ordination agreement may provide 
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that, if liquidation of the business of 
the broker or dealer has not already 
commenced, the Payment Obligation of 
the broker or dealer shall mature, to-
gether with accrued interest or com-
pensation, upon the occurrence of an 
Event of Default (as hereinafter de-
fined). Such agreement may also pro-
vide that, if liquidation of the business 
of the broker or dealer has not already 
commenced, the rapid and orderly liq-
uidation of the business of the broker 
or dealer shall then commence upon 
the happening of an Event of Default. 
Any subordination agreement which so 
provides for maturity of the Payment 
Obligation upon the occurrence of an 
Event of Default shall also provide that 
the date on which such Event of De-
fault occurs shall, if liquidation of the 
broker or dealer has not already com-
menced, be the date on which the Pay-
ment Obligations of the broker or deal-
er with respect to all other subordina-
tion agreements then outstanding shall 
mature but the rights of the respective 
lenders to receive Payment, together 
with accrued interest or compensation, 
shall remain subordinate as required 
by the provisions of this Appendix (D). 
Events of Default which may be in-
cluded in a subordination agreement 
shall be limited to: 

(A) The making of an application by 
the Securities Investor Protection Cor-
poration for a decree adjudicating that 
customers of the broker or dealer are 
in need of protection under the Securi-
ties Investor Protection Act of 1970 and 
the failure of the broker or dealer to 
obtain the dismissal of such applica-
tion within 30 days; 

(B) The aggregate indebtedness of the 
broker or dealer exceeding 1500 percent 
of its net capital or, in the case of a 
broker or dealer that has elected to op-
erate under paragraph (a)(1)(ii) of 
§ 240.15c3–1, its net capital computed in 
accordance therewith is less than 2 per-
cent of its aggregate debit items com-
puted in accordance with § 240.15c3–3a 
or, if registered as a futures commis-
sion merchant, 4 percent of the funds 
required to be segregated pursuant to 
the Commodity Exchange Act and the 
regulations thereunder (less the mar-
ket value of commodity options pur-
chased by option customers on or sub-
ject to the rules of a contract market, 
each such deduction not to exceed the 

amount of funds in the option cus-
tomer’s account), if greater, through-
out a period of 15 consecutive business 
days, commencing on the day the 
broker or dealer first determines and 
notifies the Examining Authority for 
the broker or dealer, or the Examining 
Authority or the Commission first de-
termines and notifies the broker or 
dealer of such fact; 

(C) The Commission shall revoke the 
registration of the broker or dealer; 

(D) The Examining Authority shall 
suspend (and not reinstate within 10 
days) or revoke the broker’s or dealer’s 
status as a member thereof; 

(E) Any receivership, insolvency, liq-
uidation pursuant to the Securities In-
vestor Protection Act of 1970 or other-
wise, bankruptcy, assignment for the 
benefit of creditors, reorganization 
whether or not pursuant to bankruptcy 
laws, or any other marshalling of the 
assets and liabilities of the broker or 
dealer. 

A subordination agreement which con-
tains any of the provisions permitted 
by this paragraph (b)(10) shall not con-
tain the provision otherwise permitted 
by clause (i) of paragraph (b)(9). 

BROKERS AND DEALERS CARRYING THE 
ACCOUNTS OF SPECIALISTS AND MAR-
KET MAKERS IN LISTED OPTIONS 

(11) A subordination agreement 
which becomes effective on or after Au-
gust 1, 1977 in favor of a broker or deal-
er who guarantees, endorses, carries or 
clears specialist or market maker 
transactions in options listed on a na-
tional securities exchange or facility of 
a national securities association shall 
provide that reduction, prepayment or 
repayment of the unpaid principal 
amount thereof, pursuant to those 
terms of the agreement required or per-
mitted by paragraphs (b)(6)(iii), (b)(7), 
or (b)(8)(i) of this section, shall not 
occur in contravention of paragraphs 
(a)(6)(v), (a)(7)(iv), or (c)(2)(x)(B)(1) of 
§ 240.15c3–1 insofar as they apply to 
such broker or dealer. 

(c) Miscellaneous Provisions—(1) Pro-
hibited Cancellation. The subordination 
agreement shall not be subject to can-
cellation by either party; no Payment 
shall be made with respect thereto and 
the agreement shall not be terminated, 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00309 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



300 

17 CFR Ch. II (4–1–98 Edition) § 240.15c3–1d 

rescinded or modified by mutual con-
sent or otherwise if the effect thereof 
would be inconsistent with the require-
ments of 17 CFR 240.15c3–1 and 240.15c3– 
1d. 

(2) Every broker or dealer shall im-
mediately notify the Examining Au-
thority for such broker or dealer if, 
after giving effect to all Payments of 
Payment Obligations under subordina-
tion agreements then outstanding that 
are then due or mature within the fol-
lowing six months without reference to 
any projected profit or loss of the 
broker or dealer either the aggregate 
indebtedness of the broker or dealer 
would exceed 1200 percent of its net 
capital or its net capital would be less 
than 120 percent of the minimum dollar 
amount required by § 240.15c3–1, or, in 
the case of a broker or dealer operating 
pursuant to paragraph (a)(1)(ii) of 
§ 240.15c3–1, its net capital would be less 
than 5 percent of aggregate debit items 
computed in accordance with § 240.15c3– 
3a, or, if registered as a futures com-
mission merchant, 6 percent of the 
funds required to be segregated pursu-
ant to the Commodity Exchange Act 
and the regulations thereunder (less 
the market value of commodity op-
tions purchased by option customers 
on or subject to the rules of a contract 
market, each such deduction not to ex-
ceed the amount of funds in the option 
customer’s account), if greater, or less 
than 120 percent of the minimum dollar 
amount required by paragraph (a)(1)(ii) 
of § 240.15c3–1. 

(3) Certain Legends. If all the provi-
sions of a satisfactory subordination 
agreement do not appear in a single in-
strument, then the debenture or other 
evidence of indebtedness shall bear on 
its face an appropriate legend stating 
that it is issued subject to the provi-
sions of a satisfactory subordination 
agreement which shall be adequately 
referred to and incorporated by ref-
erence. 

(4) Legal Title to Securities. All securi-
ties pledged as collateral to secure a 
secured demand note must be in bearer 
form, or registered in the name of the 
broker or dealer or the name of its 
nominee or custodian. 

Temporary and Revolving Subordination 
Agreements 

(5)(i) For the purpose of enabling a 
broker or dealer to participate as an 
underwriter of securities or other ex-
traordinary activities in compliance 
with the net capital requirements of 
§ 240.15c3–1, a broker or dealer shall be 
permitted, on no more than three occa-
sions in any 12 month period, to enter 
into a subordination agreement on a 
temporary basis that has a stated term 
of no more than 45 days from the date 
such subordination agreement became 
effective. This temporary relief shall 
not apply to a broker or dealer if, with-
in the preceding thirty calendar days, 
it has given notice pursuant to 
§ 240.17a–11, or if immediately prior to 
entering into such subordination agree-
ment, either: 

(A) The aggregate indebtedness of the 
broker or dealer exceeds 1000 percent of 
its net capital or its net capital is less 
than 120 percent of the minimum dollar 
amount required by § 240.15c3–1, or 

(B) In the case of a broker or dealer 
operating pursuant to paragraph 
(a)(1)(ii) of § 240.15c3–1, its net capital is 
less than 5 percent of aggregate debits 
computed in accordance with § 240.15c3– 
1, or, if registered as a futures commis-
sion merchant, less than 7 percent of 
the funds required to be segregated 
pursuant to the Commodity Exchange 
Act and the regulations thereunder 
(less the market value of commodity 
options purchased by option customers 
on or subject to the rules of a contract 
market, each such deduction not to ex-
ceed the amount of funds in the option 
customer’s account), if greater, or less 
than 120 percent of the minimum dollar 
amount required by paragraph (a)(1)(ii) 
of this section, or 

(C) The amount of its then out-
standing subordination agreements ex-
ceeds the limits specified in paragraph 
(d) of § 240.15c3–1. Such temporary sub-
ordination agreement shall be subject 
to all other provisions of this Appendix 
D. 

(ii) A broker or dealer shall be per-
mitted to enter into a revolving subor-
dinated loan agreement which provides 
for prepayment within less than one 
year of all or any portion of the Pay-
ment Obligation thereunder at the op-
tion of the broker or dealer upon the 
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prior written approval of the Exam-
ining Authority for the broker or deal-
er. The Examining Authority, however, 
shall not approve any prepayment if: 

(A) After giving effect thereto (and to 
all Payments of Payment Obligations 
under any other subordinated agree-
ments then outstanding, the maturity 
or accelerated maturities of which are 
scheduled to fall due within six months 
after the date such prepayment is to 
occur pursuant to this provision or on 
or prior to the date on which the Pay-
ment Obligation in respect of such pre-
payment is scheduled to mature dis-
regarding this provision, whichever 
date is earlier) without reference to 
any projected profit or loss of the 
broker or dealer, either aggregate in-
debtedness of the broker or dealer 
would exceed 900 percent of its net cap-
ital or its net capital would be less 
than 200 percent of the minimum dollar 
amount required by § 240.15c3–1 or, in 
the case of a broker or dealer operating 
pursuant to paragraph (a)(1)(ii) of 
§ 240.15c3–1, its net capital would be less 
than 6 percent of aggregate debit items 
computed in accordance with § 240.15c3– 
3a, or, if registered as a futures com-
mission merchant, 10 percent of the 
funds required to be segregated pursu-
ant to the Commodity Exchange Act 
and the regulations thereunder (less 
the market value of commodity op-
tions purchased by option customers 
on or subject to the rules of a contract 
market, each such deduction not to ex-
ceed the amount of funds in the option 
customer’s account), if greater, or its 
net capital would be less than 200 per-
cent of the minimum dollar amount re-
quired by paragraph (a)(1)(ii) of this 
section or 

(B) Pre-tax losses during the latest 
three-month period equalled more than 
15% of current excess net capital. 

Any subordination agreement entered 
into pursuant to this paragraph 
(c)(5)(ii) shall be subject to all the 
other provisions of this Appendix D. 
Any such subordination agreement 
shall not be considered equity for pur-
poses of subsection (d) of section 15c3– 
1, despite the length of the initial term 
of the loan. 

(6)(i) Filing. Two copies of any pro-
posed subordination agreement (includ-
ing nonconforming subordination 

agreements) shall be filed at least 10 
days prior to the proposed execution 
date of the agreement with the Com-
mission’s Regional or District Office 
for the region or district in which the 
broker or dealer maintains its prin-
cipal place of business or at such other 
time as the Regional or District Office 
for good cause shall accept such filing. 
Copies of the proposed agreement shall 
also be filed with the Examining Au-
thority in such quantities and at such 
time as the Examining Authority may 
require. The broker or dealer shall also 
file with said parties a statement set-
ting forth the name and address of the 
lender, the business relationship of the 
lender to the broker or dealer, and 
whether the broker or dealer carried 
funds or securities for the lender at or 
about the time the proposed agreement 
was so filed. All agreements shall be 
examined by the Commission’s Re-
gional or District Office or the Exam-
ining Authority with whom such agree-
ment is required to be filed prior to 
their becoming effective. No proposed 
agreement shall be a satisfactory sub-
ordination agreement for the purposes 
of this section unless and until the Ex-
amining Authority has found the 
agreement acceptable and such agree-
ment has become effective in the form 
found acceptable. 

(ii) The broker or dealer need not file 
with the Regional or District Office for 
the region or district in which the 
broker or dealer maintains its prin-
cipal place of business (if a Regional or 
District Office is not its Examining Au-
thority) copies of any proposed subor-
dination agreement or the statement 
described above if the Examining Au-
thority for that broker or dealer has 
consented to file with the Commission 
periodic reports (not less than month-
ly) summarizing for the period, on a 
firm-by-firm basis, the subordination 
agreements it has approved for that pe-
riod. Such reports should include at 
the minimum, the amount of the loan 
and its duration, the name of the lend-
er and the business relationship of the 
lender to the broker or dealer. 

(7) Subordination Agreements in Effect 
Prior to Adoption. Any subordination 
agreement which has been entered into 
prior to December 20, 1978 and which 
has been deemed to be satisfactorily 
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subordinated pursuant to 17 CFR 
240.15c3–1 as in effect prior to December 
20, 1978, shall continue to be deemed a 
satisfactory subordination agreement 
until the maturity of such agreement. 
Provided, That no renewal of an agree-
ment which provides for automatic or 
optional renewal by the broker or deal-
er or lender shall be deemed to be a 
satisfactory subordination agreement 
unless such renewed agreement meets 
the requirements of this Appendix 
within 6 months from December 20, 
1978. Provided, further, That all subordi-
nation agreements must meet the re-
quirements of this Appendix within 5 
years of December 20, 1978. 

(Secs. 15(c)(3), 17(a) and 23(a), 15 U.S.C. 
78o(c)(3), 78q(a), and 78w(a)) 
[40 FR 29808, July 16, 1975, as amended at 42 
FR 31778, June 23, 1977; 44 FR 34887, June 15, 
1979; 46 FR 35635, July 10, 1981; 47 FR 21775, 
May 20, 1982; 49 FR 31848, Aug. 9, 1984; 57 FR 
56988, Dec. 2, 1992; 58 FR 37657, July 13, 1993; 
59 FR 5945, Feb. 9, 1994] 

§ 240.15c3–1e Temporary Minimum Re-
quirements (Appendix E to 17 CFR 
240.15c3–1e). 

Brokers or Dealers That Carry Customer 
Accounts Aggregate Indebtedness 
Standard 

(a) A broker or dealer that falls with-
in the provisions of paragraph (a)(2)(i) 
of § 240.15c3–1 and computes its required 
net capital under § 240.15c3–1(a)(1)(i) 
shall maintain net capital not less 
than the greater of the amount com-
puted under the paragraph (a)(1)(i) or: 

(1) $25,000 until June 30, 1993; 
(2) $100,000 on July 1, 1993, until De-

cember 31, 1993; 
(3) $175,000 on January 1, 1994, until 

June 30, 1994; and 
(4) $250,000 on July 1, 1994. 

Brokers or Dealers That Elect the 
Alternative Standard 

(b) A broker or dealer that elects the 
provisions of § 240.15c3–1(a)(1)(ii) shall 
maintain net capital of not less than 
the greater of the amount computed 
under the paragraph (a)(1)(ii) or: 

(1) $100,000 until June 30, 1993; 
(2) $150,000 on July 1, 1993, until De-

cember 31, 1993; 
(3) $200,000 on January 1, 1994, until 

June 30, 1994; and 

(4) $250,000 on July 1, 1994. 

Broker or Dealers That are Exempt From 
Securities Exchange Act Rule 15c3–3 
Under Paragraph (k)(2)(i) and Dealers 

(c) A broker or dealer that falls with-
in the provisions of § 240.15c3–1(a)(2) (ii) 
or (iii) and computes its required net 
capital under § 240.15c3–1(a)(1)(i) shall 
maintain net capital not less than the 
greater of the same computed under 
§ 240.15c3–1(a)(1)(i) or: 

(1) $25,000 until June 30, 1993; 
(2) $50,000 on July 1, 1993, until De-

cember 31, 1993; 
(3) $75,000 on January 1, 1994, until 

June 30, 1994; and 
(4) $100,000 on July 1, 1994. 

Brokers or Dealers That Introduce 
Customer Accounts and Receive Securities 

(d) An introducing broker that falls 
within the provisions of § 240.15c3– 
1(a)(2)(iv) and computes its required 
net capital under § 240.15c3–1(a)(1)(i) 
shall maintain net capital of not less 
than the greater of the amount com-
puted under § 240.15c3–1(a)(1)(i) or: 

(1) $5,000 until June 30, 1993; 
(2) $20,000 on July 1, 1993, until De-

cember 31, 1993; 
(3) $35,000 on January 1, 1994, until 

June 30, 1994; and 
(4) $50,000 on July 1, 1994. 

Brokers or Dealers Engaged in the Sale of 
Redeemable Shares of Registered Invest-
ment Companies and Certain Other 
Share Accounts 

(e) A broker or dealer that falls with-
in the provisions of § 240.15c3–1(a)(2)(v) 
and computes its required net capital 
under § 240.15c3–1(a)(1)(i) shall maintain 
net capital of not less than the greater 
of the amount computed under 
§ 240.15c3–1(a)(1)(i) or: 

(1) $2,500 until June 30, 1993; 
(2) $10,000 on July 1, 1993, until De-

cember 31, 1993; 
(3) $17,500 on January 1, 1994, until 

June 30, 1994; and 
(4) $25,000 on July 1, 1994. 

Other Brokers or Dealers 

(f) A broker or dealer that falls with-
in the provisions of § 240.15c3–1(a)(2)(vi), 
computes its required net capital under 
§ 240.15c3–1(a)(1)(i) and is not otherwise 
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subject to a $5,000 minimum net capital 
requirement shall maintain net capital 
of not less than the greater of the 
amount computed under § 240.15c3– 
1(a)(1)(i) or: 

(1) $2,500 until June 30, 1993; 
(2) $3,300 on July 1, 1993, until Decem-

ber 31, 1993; 
(3) $4,100 on January 1, 1994, until 

June 30, 1994; and 
(4) $5,000 on July 1, 1994. 

[57 FR 56990, Dec. 2, 1992] 

§ 240.15c3–2 Customers’ free credit bal-
ances. 

No broker or dealer shall use any 
funds arising out of any free credit bal-
ance carried for the account of any cus-
tomer in connection with the operation 
of the business of such broker or dealer 
unless such broker or dealer has estab-
lished adequate procedures pursuant to 
which each customer for whom a free 
credit balance is carried will be given 
or sent, together with or as a part of 
the customer’s statement of account, 
whenever sent but not less frequently 
than once every three months, a writ-
ten statement informing such cus-
tomer of the amount due to the cus-
tomer by such broker or dealer on the 
date of such statement, and containing 
a written notice that (a) such funds are 
not segregated and may be used in the 
operation of the business of such 
broker or dealer, and (b) such funds are 
payable on the demand of the cus-
tomer: Provided, however, That this sec-
tion shall not apply to a broker or 
dealer which is also a banking institu-
tion supervised and examined by State 
or Federal authority having super-
vision over banks. For the purpose of 
this section the term customer shall 
mean every person other than a broker 
or dealer. 

(Sec. 15, 48 Stat. 895; 15 U.S.C. 78o) 
[29 FR 7240, June 3, 1964] 

§ 240.15c3–3 Customer protection—re-
serves and custody of securities. 

(a) Definitions. For the purpose of this 
section: 

(1) The term customer shall mean any 
person from whom or on whose behalf a 
broker or dealer has received or ac-
quired or holds funds or securities for 
the account of that person. The term 
shall not include a broker or dealer or 

a registered municipal securities deal-
er. The term shall not include general 
partners or directors or principal offi-
cers of the broker or dealer or any 
other person to the extent that that 
person has a claim for property or 
funds which by contract, agreement or 
understanding, or by operation of law, 
is part of the capital of the broker or 
dealer or is subordinated to the claims 
of creditors of the broker or dealer. 
The term customer shall, however, in-
clude another broker or dealer to the 
extent that that broker or dealer main-
tains an omnibus account for the ac-
count of customers with the broker or 
dealer in compliance with Regulation 
T under the Securities Exchange Act of 
1934. 

(2) The term securities carried for the 
account of a customer (hereinafter also 
‘‘customer securities’’) shall mean: 

(i) Securities received by or on behalf 
of a broker or dealer for the account of 
any customer and securities carried 
long by a broker or dealer for the ac-
count of any customer; and 

(ii) Securities sold to, or bought for, 
a customer by a broker or dealer. 

(3) The term fully paid securities shall 
include all securities carried for the ac-
count of a customer in a special cash 
account as defined in Regulation T pro-
mulgated by the Board of Governors of 
the Federal Reserve System, as well as 
margin equity securities within the 
meaning of Regulation T which are 
carried for the account of a customer 
in a general account or any special ac-
count under Regulation T during any 
period when section 8 of Regulation T 
(12 CFR 220.8) specifies that margin eq-
uity securities shall have no loan value 
in a general account or special convert-
ible debt security account, and all such 
margin equity securities in such ac-
count if they are fully paid: Provided, 
however, That the term ‘‘fully paid se-
curities’’ shall not apply to any securi-
ties which are purchased in trans-
actions for which the customer has not 
made full payment. 

(4) The term margin securities shall 
mean those securities carried for the 
account of a customer in a general ac-
count as defined in Regulation T, as 
well as securities carried in any special 
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account (such general or special ac-
counts hereinafter referred to as ‘‘mar-
gin accounts’’) other than the securi-
ties referred to in paragraph (a)(3) of 
this section. 

(5) The term excess margin securities 
shall mean those securities referred to 
in paragraph (a)(4) of this section car-
ried for the account of a customer hav-
ing a market value in excess of 140 per-
cent of the total of the debit balances 
in the customer’s account or accounts 
encompassed by paragraph (a)(4) of this 
section which the broker or dealer 
identifies as not constituting margin 
securities. 

(6) The term qualified security shall 
mean a security issued by the United 
States or a security in respect of which 
the principal and interest are guaran-
teed by the United States. 

(7) The term bank shall mean a bank 
as defined in section 3(a)(6) of the Act 
and shall also mean any building and 
loan, savings and loan or similar bank-
ing institution subject to supervision 
by a Federal banking authority. With 
respect to a broker or dealer who main-
tains his principal place of business in 
the Dominion of Canada, the term 
‘‘bank’’ shall also mean a Canadian 
bank subject to supervision by an au-
thority of the Dominion of Canada. 

(8) The term free credit balances shall 
mean liabilities of a broker or dealer to 
customers which are subject to imme-
diate cash payment to customers on 
demand, whether resulting from sales 
of securities, dividends, interest, depos-
its or otherwise, excluding, however, 
funds in commodity accounts which 
are segregated in accordance with the 
Commodity Exchange Act or in a simi-
lar manner. 

(9) The term other credit balances 
shall mean cash liabilities of a broker 
or dealer to customers other than free 
credit balances and funds in commod-
ities accounts segregated as aforesaid. 

(10) The term funds carried for the ac-
count of any customer (hereinafter also 
‘‘customer funds’’) shall mean all free 
credit and other credit balances carried 
for the account of the customer. 

(11) The term principal officer shall 
mean the president, executive vice 
president, treasurer, secretary or any 
other person performing a similar func-
tion with the broker or dealer. 

(12) The term household members and 
other persons related to principals in-
cludes husbands or wives, children, 
sons-in-law or daughters-in-law and 
any household relative to whose sup-
port a principal contributes directly or 
indirectly. For purposes of this para-
graph (a)(12), a principal shall be 
deemed to be a director, general part-
ner, or principal officer of the broker 
or dealer. 

(13) The term affiliated person in-
cludes any person who directly or indi-
rectly controls a broker or dealer or 
any person who is directly or indirectly 
controlled by or under common control 
with the broker or dealer. Ownership of 
10% or more of the common stock of 
the relevant entity will be deemed 
prima facie control of that entity for 
purposes of this paragraph. 

(b) Physical possession or control of se-
curities. (1) A broker or dealer shall 
promptly obtain and shall thereafter 
maintain the physical possession or 
control of all fully-paid securities and 
excess margin securities carried by a 
broker or dealer for the account of cus-
tomers. 

(2) A broker or dealer shall not be 
deemed to be in violation of the provi-
sions of paragraph (b)(1) of this section 
regarding physical possession or con-
trol of customers’ securities if, solely 
as the result of normal business oper-
ations, temporary lags occur between 
the time when a security is required to 
be in the possession or control of the 
broker or dealer and the time that it is 
placed in his physical possession or 
under his control, provided that the 
broker or dealer takes timely steps in 
good faith to establish prompt physical 
possession or control. The burden of 
proof shall be on the broker or dealer 
to establish that the failure to obtain 
physical possession or control of secu-
rities carried for the account of cus-
tomers as required by paragraph (b)(1) 
of this section is merely temporary and 
solely the result of normal business op-
erations including same day receipt 
and redelivery (turnaround), and to es-
tablish that he has taken timely steps 
in good faith to place them in his phys-
ical possession or control. 

(3) A broker or dealer shall not be 
deemed to be in violation of the provi-
sions of paragraph (b)(1) of this section 
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regarding physical possession or con-
trol of fully-paid or excess margin se-
curities borrowed from any person, pro-
vided that the broker or dealer and the 
lender, at or before the time of the 
loan, enter into a written agreement 
that, at a minimum; 

(i) Sets forth in a separate schedule 
or schedules the basis of compensation 
for any loan and generally the rights 
and liabilities of the parties as to the 
borrowed securities; 

(ii) Provides that the lender will be 
given a schedule of the securities actu-
ally borrowed at the time of the bor-
rowing of the securities; 

(iii) Specifies that the broker or deal-
er (A) must provide to the lender, upon 
the execution of the agreement or by 
the close of the business day of the 
loan if the loan occurs subsequent to 
the execution of the agreement, collat-
eral, consisting exclusively of cash or 
United States Treasury bills and Treas-
ury notes or an irrevocable letter of 
credit issued by a bank as defined in 
section 3(a)(6) (A) through (C) of the 
Securities Exchange Act which fully 
secures the loan of securities, and (B) 
must mark the loan to the market not 
less than daily and, in the event that 
the market value of all the outstanding 
securities loaned at the close of trading 
at the end of the business day exceeds 
100 percent of the collateral then held 
by the lender, the borrowing broker or 
dealer must provide additional collat-
eral of the type described in proviso 
(iii) (A) to the lender by the close of 
the next business day as necessary to 
equal, together with the collateral 
then held by the lender, not less than 
100 percent of the market value of the 
securities loaned; and 

(iv) Contains a prominent notice that 
the provisions of the Securities Inves-
tor Protection Act of 1970 may not pro-
tect the lender with respect to the se-
curities loan transaction and that, 
therefore, the collateral delivered to 
the lender may constitute the only 
source of satisfaction of the broker’s or 
dealer’s obligation in the event the 
broker or dealer fails to return the se-
curities. 

(4)(i) Notwithstanding paragraph 
(k)(2)(i) of this section, a broker or 
dealer that retains custody of securi-
ties that are the subject of a repur-

chase agreement between the broker or 
dealer and a counterparty shall: 

(A) Obtain the repurchase agreement 
in writing; 

(B) Confirm in writing the specific 
securities that are the subject of a re-
purchase transaction pursuant to such 
agreement at the end of the trading 
day on which the transaction is 
intitiated and at the end of any other 
day during which other securities are 
substituted if the substitution results 
in a change to issuer, maturity date, 
par amount or coupon rate as specified 
in the previous confirmation; 

(C) Advise the counterparty in the re-
purchase agreement that the Securities 
Investor Protection Corporation has 
taken the position that the provisions 
of the Securities Investor Protection 
Act of 1970 do not protect the 
counterparty with respect to the repur-
chase agreement; 

(D) Maintain possession or control of 
securities that are the subject of the 
agreement. 

(ii) For purpose of this paragraph 
(b)(4), securities are in the broker’s or 
dealer’s control only if they are in the 
control of the broker or dealer within 
the meaning of § 240.15c3–3 (c)(1), (c)(3), 
(c)(5) or (c)(6) of this title. 

(iii) A broker or dealer shall not be in 
violation of the requirement to main-
tain possession or control pursuant to 
paragraph (b)(4)(i)(D) during the trad-
ing day if: 

(A) In the written repurchase agree-
ment, the counterparty grants the 
broker or dealer the right to substitute 
other securities for those subject to the 
agreement; and 

(B) The provision in the written re-
purchase agreement governing the 
right, if any, to substitute is imme-
diately preceded by the following dis-
closure statement, which must be 
prominently displayed: 

REQUIRED DISCLOSURE 

The [seller] is not permitted to substitute 
other securities for those subject to this 
agreement and therefore must keep the [buy-
er’s] securities segregated at all times, un-
less in this agreement the [buyer] grants the 
[seller] the right to substitute other securi-
ties. If the [buyer] grants the right to sub-
stitute, this means that the [buyer’s] securi-
ties will likely be commingled with the [sell-
er’s] own securities during the trading day. 
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The [buyer] is advised that, during any trad-
ing day that the [buyer’s] securities are com-
mingled with the [seller’s] securities, they 
will be subject to liens granted by the [sell-
er] to its clearing bank and may be used by 
the [seller] for deliveries on other securities 
transactions. Whenever the securities are 
commingled, the [seller’s] ability to reseg-
regate substitute securities for the [buyer] 
will be subject to the [seller’s] ability to sat-
isfy the clearing lien or to obtain substitute 
securities. 

(iv) A confirmation issued in accord-
ance with paragraph (b)(4)(i)(B) of this 
section shall specify the issuer, matu-
rity date, coupon rate, par amount and 
market value of the security and shall 
further identify a CUSIP or mortgage- 
backed security pool number, as appro-
priate, except that a CUSIP or a pool 
number is not required on the con-
firmation if it is identified in internal 
records of the broker or dealer that 
designate the specific security of the 
counterparty. For purposes of this 
paragraph (b)(4)(iv), the market value 
of any security that is the subject of 
the repurchase transaction shall be the 
most recently available bid price plus 
accrued interest, obtained by any rea-
sonable and consistent methodology. 

(v) This paragraph (b)(4) shall not 
apply to a repurchase agreement be-
tween the broker or dealer and another 
broker or dealer (including a govern-
ment securities broker or dealer), a 
registered municipal securities dealer, 
or a general partner or director or prin-
cipal officer of the broker or dealer or 
any person to the extent that his claim 
is explicitly subordinated to the claims 
of creditors of the broker or dealer. 

(c) Control of securities. Securities 
under the control of a broker or dealer 
shall be deemed to be securities which: 

(1) Are represented by one or more 
certificates in the custody or control of 
a clearing corporation or other sub-
sidiary organization of either national 
securities exchanges or of a registered 
national securities association, or of a 
custodian bank in accordance with a 
system for the central handling of se-
curities complying with the provisions 
of §§ 240.8c–1(g) and 240.15c2–1(g) the de-
livery of which certificates to the 
broker or dealer does not require the 
payment of money or value, and if the 
books or records of the broker or dealer 
identify the customers entitled to re-

ceive specified quantities or units of 
the securities so held for such cus-
tomers collectively; or 

(2) Are carried for the account of any 
customer by a broker or dealer and are 
carried in a special omnibus account in 
the name of such broker or dealer with 
another broker or dealer in compliance 
with the requirements of section 4(b) of 
Regulation T under the Act (12 CFR 
220.4(b)), such securities being deemed 
to be under the control of such broker 
or dealer to the extent that he has in-
structed such carrying broker or dealer 
to maintain physical possession or con-
trol of them free of any charge, lien, or 
claim of any kind in favor of such car-
rying broker or dealer or any persons 
claiming through such carrying broker 
or dealer; or 

(3) Are the subject of bona fide items 
of transfer; provided that securities 
shall be deemed not to be the subject of 
bona fide items of transfer if, within 40 
calendar days after they have been 
transmitted for transfer by the broker 
or dealer to the issuer or its transfer 
agent, new certificates conforming to 
the instructions of the broker or dealer 
have not been received by him, he has 
not received a written statement by 
the issuer or its transfer agent ac-
knowledging the transfer instructions 
and the possession of the securities or 
he has not obtained a revalidation of a 
window ticket from a transfer agent 
with respect to the certificate deliv-
ered for transfer; or 

(4) Are in the custody of a foreign de-
pository, foreign clearing agency or 
foreign custodian bank which the Com-
mission upon application from a broker 
or dealer, a registered national securi-
ties exchange or a registered national 
securities association, or upon its own 
motion shall designate as a satisfac-
tory control location for securities; or 

(5) Are in the custody or control of a 
bank as defined in section 3(a)(6) of the 
Act, the delivery of which securities to 
the broker or dealer does not require 
the payment of money or value and the 
bank having acknowledged in writing 
that the securities in its custody or 
control are not subject to any right, 
charge, security interest, lien or claim 
of any kind in favor of a bank or any 
person claiming through the bank; or 
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(6)(i) Are held in or are in transit be-
tween offices of the broker or dealer; or 
(ii) are held by a corporate subsidiary 
if the broker or dealer owns and exer-
cises a majority of the voting rights of 
all of the voting securities of such sub-
sidiary, assumes or guarantees all of 
the subsidiary’s obligations and liabil-
ities, operates the subsidiary as a 
branch office of the broker or dealer, 
and assumes full responsibility for 
compliance by the subsidiary and all of 
its associated persons with the provi-
sions of the Federal securities laws as 
well as for all of the other acts of the 
subsidiary and such associated persons; 
or 

(7) Are held in such other locations 
as the Commission shall upon applica-
tion from a broker or dealer find and 
designate to be adequate for the pro-
tection of customer securities. 

(d) Requirement to reduce securities to 
possession or control. Not later than the 
next business day, a broker or dealer, 
as of the close of the preceding busi-
ness day, shall determine from his 
books or records the quantity of fully 
paid securities and excess margin secu-
rities in his possession or control and 
the quantity of fully paid securities 
and excess margin securities not in his 
possession or control. In making this 
daily determination inactive margin 
accounts (accounts having no activity 
by reason of purchase or sale of securi-
ties, receipt or delivery of cash or secu-
rities or similar type events) may be 
computed not less than once weekly. If 
such books or records indicate, as of 
such close of the business day, that 
such broker or dealer has not obtained 
physical possession or control of all 
fully paid and excess margin securities 
as required by this section and there 
are securities of the same issue and 
class in any of the following noncon-
trol locations: 

(1) Securities subject to a lien secur-
ing moneys borrowed by the broker or 
dealer or securities loaned to another 
broker or dealer or a clearing corpora-
tion, then the broker or dealer shall, 
not later than the business day fol-
lowing the day on which such deter-
mination is made, issue instructions 
for the release of such securities from 
the lien or return of such loaned secu-
rities and shall obtain physical posses-

sion or control of such securities with-
in two business days following the date 
of issuance of the instructions in the 
case of securities subject to lien secur-
ing borrowed moneys and within five 
business days following the date of 
issuance of instructions in the case of 
securities loaned; or 

(2) Securities included on his books 
or records as failed to receive more 
than 30 calendar days, then the broker 
or dealer shall, not later than the busi-
ness day following the day on which 
such determination is made, take 
prompt steps to obtain physical posses-
sion or control of securities so failed to 
receive through a buy-in procedure or 
otherwise; or 

(3) Securities receivable by the 
broker or dealer as a security dividend 
receivable, stock split or similar dis-
tribution for more than 45 calendar 
days, then the broker or dealer shall, 
not later than the business day fol-
lowing the day on which such deter-
mination is made, take prompt steps to 
obtain physical possession or control of 
securities so receivable through a buy- 
in procedure or otherwise. 

(4) A broker or dealer which is sub-
ject to the requirements of § 240.15c3–3 
with respect to physical possession or 
control of fully paid and excess margin 
securities shall prepare and maintain a 
current and detailed description of the 
procedures which it utilizes to comply 
with the possession or control require-
ments set forth in this section. The 
records required herein shall be made 
available upon request to the Commis-
sion and to the designated examining 
authority for such broker or dealer. 

(e) Special reserve bank account for the 
exclusive benefit of customers. (1) Every 
broker or dealer shall maintain with a 
bank or banks at all times when depos-
its are required or hereinafter specified 
a ‘‘Special Reserve Bank Account for 
the Exclusive Benefit of Customers’’ 
(hereinafter referred to as the ‘‘Reserve 
Bank Account’’), and it shall be sepa-
rate from any other bank account of 
the broker or dealer. Such broker or 
dealer shall at all times maintain in 
such Reserve Bank Account, through 
deposits made therein, cash and/or 
qualified securities in an amount not 
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less than the amount computed in ac-
cordance with the formula set forth in 
§ 240.15c3–3a. 

(2) It shall be unlawful for any broker 
or dealer to accept or use any of the 
amounts under items comprising Total 
Credits under the formula referred to 
in paragraph (e)(1) of this section ex-
cept for the specified purposes indi-
cated under items comprising Total 
Debits under the formula, and, to the 
extent Total Credits exceed Total Deb-
its, at least the net amount thereof 
shall be maintained in the Reserve 
Bank Account pursuant to paragraph 
(e)(1) of this section. 

(3) Computations necessary to deter-
mine the amount required to be depos-
ited as specified in paragraph (e)(1) of 
this section shall be made weekly, as of 
the close of the last business day of the 
week, and the deposit so computed 
shall be made no later than 1 hour 
after the opening of banking business 
on the second following business day; 
provided, however, a broker or dealer 
which has aggregate indebtedness not 
exceeding 800 percent of net capital (as 
defined in § 240.15c3–1 or in the capital 
rules of a national securities exchange 
of which it is a member and exempt 
from § 240.15c3–1 by paragraph (b)(2) 
thereof) and which carries aggregate 
customer funds (as defined in para-
graph (a)(10) of this section), as com-
puted at the last required computation 
pursuant to this section, not exceeding 
$1 million, may in the alternative 
make the computation monthly, as of 
the close of the last business day of the 
month, and, in such event, shall de-
posit not less than 105 percent of the 
amount so computed no later than 1 
hour after the opening of banking busi-
ness on the second following business 
day. If a broker or dealer, computing 
on a monthly basis, has, at the time of 
any required computation, aggregate 
indebtedness in excess of 800 percent of 
net capital, such broker or dealer shall 
thereafter compute weekly as aforesaid 
until four successive weekly computa-
tions are made, none of which were 
made at a time when his aggregate in-
debtedness exceeded 800 percent of his 
net capital. Computations in addition 
to the computations required in this 
paragraph (3), may be made as of the 
close of any other business day, and 

the deposits so computed shall be made 
no later than 1 hour after the opening 
of banking business on the second fol-
lowing business day. The broker or 
dealer shall make and maintain a 
record of each such computation made 
pursuant to this paragraph (3) or other-
wise and preserve each such record in 
accordance with § 240.17a–4. 

(f) Notification of banks. A broker or 
dealer required to maintain the reserve 
bank account prescribed by this sec-
tion or who maintains a special ac-
count referred to in paragraph (k) of 
this section shall obtain and preserve 
in accordance with § 240.17a–4 written 
notification from each bank in which 
he has his reserve bank account or spe-
cial account that the bank was in-
formed that all cash and/or qualified 
securities deposited therein are being 
held by the bank for the exclusive ben-
efit of customers of the broker or deal-
er in accordance with the regulations 
of the Commission, and are being kept 
separate from any other accounts 
maintained by the broker or dealer 
with the bank, and the broker or dealer 
shall have a written contract with the 
bank which provides that the cash and/ 
or qualified securities shall at no time 
be used directly or indirectly as secu-
rity for a loan to the broker or dealer 
by the bank and, shall be subject to no 
right, charge, security interest, lien, or 
claim of any kind in favor of the bank 
or any person claiming through the 
bank. 

(g) Withdrawals from the reserve bank 
account. A broker or dealer may make 
withdrawals from his reserve bank ac-
count if and to the extent that at the 
time of the withdrawal the amount re-
maining in the reserve bank account is 
not less than the amount then required 
by paragraph (e) of this section. A bank 
may presume that any request for 
withdrawal from a reserve bank ac-
count is in conformity and compliance 
with this paragraph (g). On any busi-
ness day on which a withdrawal is 
made, the broker or dealer shall make 
a record of the computation on the 
basis of which he makes such with-
drawal, and he shall preserve such com-
putation in accordance with § 240.17a–4. 
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(h) Buy-in of short security differences. 
A broker or dealer shall within 45 cal-
endar days after the date of the exam-
ination, count, verification and com-
parison of securities pursuant to 
§ 240.17a–13 or otherwise or to the an-
nual report of financial condition in 
accordance with § 240.17a–5, buy-in all 
short security differences which are 
not resolved during the 45-day period. 

(i) Notification in the event of failure to 
make a required deposit. If a broker or 
dealer shall fail to make in his reserve 
bank account or special account a de-
posit, as required by this section, the 
broker or dealer shall by telegram im-
mediately notify the Commission and 
the regulatory authority for the broker 
or dealer, which examines such broker 
or dealer as to financial responsibility 
and shall promptly thereafter confirm 
such notification in writing. 

(j) [Reserved] 
(k) Exemptions. (1) The provisions of 

this section shall not be applicable to a 
broker or dealer meeting all of the fol-
lowing conditions: 

(i) His dealer transactions (as prin-
cipal for his own account) are limited 
to the purchase, sale, and redemption 
of redeemable securities of registered 
investment companies or of interests 
or participations in an insurance com-
pany separate account, whether or not 
registered as an investment company; 
except that a broker or dealer 
transacting business as a sole propri-
etor may also effect occasional trans-
actions in other securities for his own 
account with or through another reg-
istered broker or dealer; 

(ii) His transactions as broker (agent) 
are limited to: (a) The sale and redemp-
tion of redeemable securities of reg-
istered investment companies or of in-
terests or participations in an insur-
ance company separate account, 
whether or not registered as an invest-
ment company; (b) the solicitation of 
share accounts for savings and loan as-
sociations insured by an instrumen-
tality of the United States; and (c) the 
sale of securities for the account of a 
customer to obtain funds for imme-
diate reinvestment in redeemable secu-
rities of registered investment compa-
nies; and 

(iii) He promptly transmits all funds 
and delivers all securities received in 

connection with his activities as a 
broker or dealer, and does not other-
wise hold funds or securities for, or owe 
money or securities to, customers. 

(iv) Notwithstanding the foregoing, 
this section shall not apply to any in-
surance company which is a registered 
broker-dealer, and which otherwise 
meets all of the conditions in para-
graphs (k)(1) (i), (ii), and (iii) of this 
section, solely by reason of its partici-
pation in transactions that are a part 
of the business of insurance, including 
the purchasing, selling, or holding of 
securities for or on behalf of such com-
pany’s general and separate accounts. 

(2) The provisions of this section 
shall not be applicable to a broker or 
dealer: 

(i) Who carries no margin accounts, 
promptly transmits all customer funds 
and delivers all securities received in 
connection with his activities as a 
broker or dealer, does not otherwise 
hold funds or securities for, or owe 
money or securities to, customers and 
effectuates all financial transactions 
between the broker or dealer and his 
customers through one or more bank 
accounts, each to be designated as 
‘‘Special Account for the Exclusive 
Benefit of Customers of (name of the 
broker or dealer)’’; or 

(ii) Who, as an introducing broker or 
dealer, clears all transactions with and 
for customers on a fully disclosed basis 
with a clearing broker or dealer, and 
who promptly transmits all customer 
funds and securities to the clearing 
broker or dealer which carries all of 
the accounts of such customers and 
maintains and preserves such books 
and records pertaining thereto pursu-
ant to the requirements of §§ 240.17a–3 
and 240.17a–4 of this chapter, as are cus-
tomarily made and kept by a clearing 
broker or dealer. 

(3) Upon written application by a 
broker or dealer, the Commission may 
exempt such broker or dealer from the 
provisions of this section, either un-
conditionally or on specified terms and 
conditions, if the Commission finds 
that the broker or dealer has estab-
lished safeguards for the protection of 
funds and securities of customers com-
parable with those provided for by this 
section and that it is not necessary in 
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the public interest or for the protec-
tion of investors to subject the par-
ticular broker or dealer to the provi-
sions of this section. 

(l) Delivery of securities. Nothing stat-
ed in this section shall be construed as 
affecting the absolute right of a cus-
tomer of a broker or dealer to receive 
in the course of normal business oper-
ations following demand made on the 
broker or dealer, the physical delivery 
of certificates for: 

(1) Fully-paid securities to which he 
is entitled, and, 

(2) Margin securities upon full pay-
ment by such customer to the broker 
or dealer of his indebtedness to the 
broker or dealer; and, subject to the 
right of the broker or dealer under 
§ 220.7(b) of Regulation T [12 CFR 
220.7(b)] to retain collateral for his own 
protection beyond the requirements of 
Regulation T, excess margin securities 
not reasonably required to 
collateralize such customer’s indebted-
ness to the broker or dealer. 

(m) Completion of sell orders on behalf 
of customers. If a broker or dealer exe-
cutes a sell order of a customer (other 
than an order to execute a sale of secu-
rities which the seller does not own) 
and if for any reason whatever the 
broker or dealer has not obtained pos-
session of the securities from the cus-
tomer within 10 business days after the 
settlement date, the broker or dealer 
shall immediately thereafter close the 
transaction with the customer by pur-
chasing securities of like kind and 
quantity: Provided, however, The term 
customer for the purpose of this para-
graph (m) shall not include a broker or 
dealer who maintains a special omni-
bus account with another broker or 
dealer in compliance with section 4(b) 
of Regulation T [12 CFR 220.4(b)]. 

NOTE: See 38 FR 12103, May 9, 1973 for an 
order suspending indefinitely the operation 
of paragraph (m) as to sell orders for exempt-
ed securities (e.g., U.S. Government and mu-
nicipal obligations). 

(n) Extensions of time. If a registered 
national securities exchange or a reg-
istered national securities association 
is satisfied that a broker or dealer is 
acting in good faith in making the ap-
plication and that exceptional cir-
cumstances warrant such action, such 
exchange or association, on application 
of the broker or dealer, may extend 

any period specified in paragraphs (d) 
(2) and (3), (h) and (m) of this section, 
relating to the requirement that such 
broker or dealer take action within a 
designated period of time to buy-in a 
security, for one or more limited peri-
ods commensurate with the cir-
cumstances. Each such exchange or as-
sociation shall make and preserve for a 
period of not less than 3 years a record 
of each extension granted pursuant to 
paragraph (n) of this section which 
shall contain a summary of the jus-
tification for the granting of the exten-
sion. 

(Secs. 15(c)(2), 15(c)(3), 17(a), 23(a), 48 Stat. 
895, 897, 901, secs. 3, 4, 8, 49 Stat. 1377, 1379, 
secs. 2, 5, 52 Stat. 1075, 1076, sec. 7(d), 84 Stat. 
1653; 15 U.S.C. 78o(c), 78q(a), 78w(a); sec. 6(c), 
84 Stat. 1652; 15 U.S.C. 78fff) 
[37 FR 25226, Nov. 29, 1972; 38 FR 6277, Mar. 8, 
1973, as amended at 42 FR 23790, May 10, 1977; 
44 FR 1975, Jan. 9, 1979; 45 FR 37688, June 4, 
1980; 47 FR 21775, May 20, 1982; 47 FR 23920, 
June 2, 1982; 50 FR 41340, Oct. 10, 1985; 52 FR 
30333, Aug. 14, 1987] 

§ 240.15c3–3a Exhibit A—formula for 
determination reserve requirement 
of brokers and dealers under 
§ 240.15c3–3. 

Credits Debits 

1. Free credit balances and other credit 
balances in customers’ security ac-
counts. (See Note A) ......................... $XXX ..............

2. Monies borrowed collateralized by 
securities carried for the accounts of 
customers (See Note B.) ................... XXX ..............

3. Monies payable against customers’ 
securities loaned (See Note C.) ........ XXX ..............

4. Customers’ securities failed to re-
ceive (See Note D.) ........................... XXX ..............

5. Credit balances in firm accounts 
which are attributable to principal 
sales to customers ............................. XXX ..............

6. Market value of stock dividends, 
stock splits and similar distributions 
receivable outstanding over 30 cal-
endar days ......................................... XXX ..............

7. Market value of short security count 
differences over 30 calendar days old XXX ..............

8. Market value of short securities and 
credits (not to be offset by longs or 
by debits) in all suspense accounts 
over 30 calendar days ....................... XXX ..............

9. Market value of securities which are 
in transfer in excess of 40 calendar 
days and have not been confirmed to 
be in transfer by the transfer agent or 
the issuer during the 40 days ............ .............. XXX 

10. Debit balances in customers’ cash 
and margin accounts excluding unse-
cured accounts and accounts doubt-
ful of collection. (See Note E.) .......... .............. XXX 
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Credits Debits 

11. Securities borrowed to effectuate 
short sales by customers and securi-
ties borrowed to make delivery on 
customers’ securities failed to deliver .............. XXX 

12. Failed to deliver of customers’ se-
curities not older than 30 calendar 
days ................................................... .............. XXX 

13. Margin required and on deposit with 
the Options Clearing Corp. for all op-
tion contracts written or purchased in 
customer accounts. (See Note F.) .... .............. XXX 

Total credits .................................... .............. ..............
Total debits ..................................... .............. ..............

14. Excess of total credits (sum of 
items 1–9) over total debits (sum of 
items 10–13) required to be on de-
posit in the ‘‘Reserve Bank Account’’ 
(§ 240.15c3–3(e)). If the computation 
is made monthly as permitted by this 
section, the deposit shall be not less 
than 105 percent of the excess of 
total credits over total debits ............. .............. XXX 

NOTE A. Item 1 shall include all outstanding drafts payable 
to customers which have been applied against free credit bal-
ances or other credit balances and shall also include checks 
drawn in excess of bank balances per the records of the 
broker or dealer. 

NOTE B. Item 2 shall include the amount of Letters of Credit 
obtained by a member of Options Clearing Corporation which 
are collateralized by customers’ securities, to the extent of the 
member’s margin requirement at Options Clearing Corp. 

NOTE C. Item 3 shall include in addition to monies payable 
against customer’s securities loaned the amount by which the 
market value of securities loaned exceeds the collateral value 
received from the lending of such securities. 

NOTE D. Item 4 shall include in addition to customers’ secu-
rities failed to receive the amount by which the market value 
of securities failed to receive and outstanding more than thirty 
(30) calendar days exceeds their contract value. 

NOTE E. (1) Debit balances in margin accounts shall be re-
duced by the amount by which a specific security (other than 
an exempted security) which is collateral for margin accounts 
exceeds in aggregate value 15 percent of the aggregate value 
of all securities which collateralize all margin accounts receiv-
able; provided, however, the required reduction shall not be in 
excess of the amount of the debit balance required to be ex-
cluded because of this concentration rule. A specified security 
is deemed to be collateral for a margin account only to the ex-
tent it represents in value not more than 140 percent of the 
customer debit balance in a margin account. 

(2) Debit balances in special omnibus accounts, maintained 
in compliance with the requirements of section 4(b) of Regula-
tion T under the Act (12 CFR 220.4(b) or similar accounts car-
ried on behalf of another broker or dealer, shall be reduced by 
any deficits in such accounts (or if a credit, such credit shall 
be increased) less any calls for margin, marks to the market, 
or other required deposits which are outstanding 5 business 
days or less. 

(3) Debit balances in customers’ cash and margin accounts 
included in the formula under item 10 shall be reduced by an 
amount equal to 1 percent of their aggregate value. 

(4) Debit balances in cash and margin accounts of house-
hold members and other persons related to principals of a 
broker or dealer and debit balances in cash and margin ac-
counts of affiliated persons of a broker or dealer shall be ex-
cluded from the Reserve Formula, unless the broker or dealer 
can demonstrate that such debit balances are directly related 
to credit items in the formula. 

(5) Debit balances in margin accounts (other than omnibus 
accounts) shall be reduced by the amount by which any sin-
gle customer’s debit balance exceeds 25% (to the extent such 
amount is greater than $50,000) of the broker-dealer’s ten-
tative net capital (i.e., net capital prior to securities haircuts) 
unless the broker or dealer can demonstrate that the debit 
balance is directly related to credit items in the Reserve For-
mula. Related accounts (e.g., the separate accounts of an in-
dividual, accounts under common control or subject to cross 
guarantees) shall be deemed to be a single customer’s ac-
counts for purposes of this provision. 

If the registered national securities exchange or the reg-
istered national securities association having responsibility for 
examining the broker or dealer (‘‘designated examining au-
thority’’) is satisfied, after taking into account the cir-
cumstances of the concentrated account including the quality, 
diversity, and marketability of the collateral securing the debit 
balances or margin accounts subject to this provision, that the 
concentration of debit balances is appropriate, then such des-
ignated examining authority may grant a partial or plenary ex-
ception from this provision. 

The debit balance may be included in the reserve formula 
computation for five business days from the day the request is 
made. 

(6) Debit balances of joint accounts, custodian accounts, 
participations in hedge funds or limited partnerships or similar 
type accounts or arrangements of a person who would be ex-
cluded from the definition of customer (‘‘non-customer’’) which 
persons includible in the definition of customer shall be in-
cluded in the Reserve Formula in the following manner: if the 
percentage ownership of the non-customer is less than 5 per-
cent then the entire debit balance shall be included in the for-
mula; if such percentage ownership is between 5 percent and 
50 percent then the portion of the debit balance attributable to 
the non-customer shall be excluded from the formula unless 
the broker or dealer can demonstrate that the debit balance is 
directly related to credit items in the formula; if such percent-
age ownership is greater than 50 percent, then the entire 
debit balance shall be excluded from the formula unless the 
broker or dealer can demonstrate that the debit balance is di-
rectly related to credit items in the formula. 

NOTE F. Item 13 shall include the amount of margin re-
quired and on deposit with Options Clearing Corporation to 
the extent such margin is represented by cash, proprietary 
qualified securities, and letters of credit collateralized by cus-
tomers’ securities. 

[42 FR 27224, May 27, 1977, as amended at 50 
FR 41340, Oct. 10, 1985; 52 FR 30334, Aug. 14, 
1987] 

§ 240.15c6–1 Settlement cycle. 

(a) Except as provided in paragraphs 
(b), (c), and (d) of this section, a broker 
or dealer shall not effect or enter into 
a contract for the purchase or sale of a 
security (other than an exempted secu-
rity, government security, municipal 
security, commercial paper, bankers’ 
acceptances, or commercial bills) that 
provides for payment of funds and de-
livery of securities later than the third 
business day after the date of the con-
tract unless otherwise expressly agreed 
to by the parties at the time of the 
transaction. 

(b) Paragraphs (a) and (c) of this sec-
tion shall not apply to contracts: 

(1) For the purchase or sale of limited 
partnership interests that are not list-
ed on an exchange or for which 
quotations are not disseminated 
through an automated quotation sys-
tem of a registered securities associa-
tion; 

(2) For the purchase or sale of securi-
ties that the Commission may from 
time to time, taking into account then 
existing market practices, exempt by 
order from the requirements of para-
graph (a) of this section, either uncon-
ditionally or on specified terms and 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00321 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



312 

17 CFR Ch. II (4–1–98 Edition) § 240.15d–1 

conditions, if the Commission deter-
mines that such exemption is con-
sistent with the public interest and the 
protection of investors. 

(c) Paragraph (a) of this section shall 
not apply to contracts for the sale for 
cash of securities that are priced after 
4:30 p.m. Eastern time on the date such 
securities are priced and that are sold 
by an issuer to an underwriter pursu-
ant to a firm commitment under-
written offering registered under the 
Securities Act of 1933 or sold to an ini-
tial purchaser by a broker-dealer par-
ticipating in such offering provided 
that a broker or dealer shall not effect 
or enter into a contract for the pur-
chase or sale of such securities that 
provides for payment of funds and de-
livery of securities later than the 
fourth business day after the date of 
the contract unless otherwise expressly 
agreed to by the parties at the time of 
the transaction. 

(d) For purposes of paragraphs (a) 
and (c) of this section, the parties to a 
contract shall be deemed to have ex-
pressly agreed to an alternate date for 
payment of funds and delivery of secu-
rities at the time of the transaction for 
a contract for the sale for cash of secu-
rities pursuant to a firm commitment 
offering if the managing underwriter 
and the issuer have agreed to such date 
for all securities sold pursuant to such 
offering and the parties to the contract 
have not expressly agreed to another 
date for payment of funds and delivery 
of securities at the time of the trans-
action. 
[58 FR 52903, Oct. 13, 1993, as amended at 60 
FR 26622, May 17, 1995] 

REGULATION 15D: REPORTS OF REG-
ISTRANTS UNDER THE SECURITIES ACT 
OF 1933 

ANNUAL REPORTS 

§ 240.15d–1 Requirement of annual re-
ports. 

Every registrant under the Securities 
Act of 1933 shall file an annual report, 
on the appropriate form authorized or 
prescribed therefor, for the fiscal year 
in which the registration statement 
under the Securities Act of 1933 became 
effective and for each fiscal year there-
after, unless the registrant is exempt 
from such filing by section 15(d) of the 

Act or rules thereunder. Annual re-
ports shall be filed within the period 
specified in the appropriate report 
form. 
[47 FR 17052, Apr. 21, 1982, as amended at 61 
FR 49960, Sept. 24, 1996] 

§ 240.15d–2 Special financial report. 

(a) If the registration statement 
under the Securities Act of 1933 did not 
contain certified financial statements 
for the registrant’s last full fiscal year 
(or for the life of the registrant if less 
than a full fiscal year) preceding the 
fiscal year in which the registration 
statement became effective, the reg-
istrant shall, within 90 days after the 
effective date of the registration state-
ment, file a special report furnishing 
certified financial statements for such 
last full fiscal year or other period, as 
the case may be, meeting the require-
ments of the form appropriate for an-
nual reports of the registrant. If the 
registrant is a foreign private issuer as 
defined in § 230.405 of this chapter, then 
the special financial report shall be 
filed on the appropriate form for an-
nual reports of the registrant and shall 
be filed by the later of 90 days after the 
date on which the registration state-
ment became effective, or six months 
following the end of the registrant’s 
latest full fiscal year. 

(b) The report shall be filed under 
cover of the facing sheet of the form 
appropriate for annual reports of the 
registrant, shall indicate on the facing 
sheet that it contains only financial 
statements for the fiscal year in ques-
tion, and shall be signed in accordance 
with the requirements of the annual re-
port form. 

(15 U.S.C. 78l, 78m, 78o) 
[13 FR 9326, Dec. 31, 1948, as amended at 36 
FR 1891, Feb. 3, 1971; 58 FR 60306, Nov. 15, 
1993] 

§ 240.15d–3 Reports for depositary 
shares registered on Form F–6. 

Annual and other reports are not re-
quired with respect to Depositary 
Shares registered on Form F–6 (§ 230.36 
of this chapter). The exemption in this 
section does not apply to any deposited 
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securities registered on any other form 
under the Securities Act of 1933. 
[62 FR 39768, July 24, 1997] 

§ 240.15d–4 Reporting by Form 40–F 
registrants. 

A registrant that is eligible to use 
Forms 40–F and 6–K and files reports in 
accordance therewith shall be deemed 
to satisfy the requirements of Regula-
tion 15D (§§ 240.15d–1 through 240.15d–21 
of this chapter). 
[56 FR 30075, July 1, 1991] 

§ 240.15d–5 Reporting by successor 
issuers. 

(a) Where in connection with a suc-
cession by merger, consolidation, ex-
change of securities, acquisition of as-
sets or otherwise, securities of any 
issuer that is not required to file re-
ports pursuant to section 15(d) (15 
U.S.C. 78o(d)) of the Act are issued to 
the holders of any class of securities of 
another issuer that is required to file 
such reports, the duty to file reports 
pursuant to such section shall be 
deemed to have been assumed by the 
issuer of the class of securities so 
issued. The successor issuer shall, after 
the consummation of the succession, 
file reports in accordance with section 
15(d) of the Act (15 U.S.C. 78o(d)) and 
the rules and regulations thereunder, 
unless that issuer is exempt from filing 
such reports or the duty to file such re-
ports is suspended under section 15(d) 
of the Act (15 U.S.C. 78o(d)). 

(b) An issuer that is deemed to be a 
successor issuer according to para-
graph (a) of this section shall file re-
ports on the same forms as the prede-
cessor issuer except as follows: 

(1) An issuer that is not a foreign 
issuer shall not be eligible to file on 
Form 20–F (§ 240.220f of this chapter). 

(2) A foreign private issuer shall be 
eligible to file on Form 20–F. 

(c) The provisions of paragraph (a) of 
this section shall not apply to an issuer 
of securities in connection with a suc-
cession that was registered on Form F– 
8 (§ 239.38 of this chapter), Form F–10 
and Form 10–SB (§ 239.40 of this chap-

ter) or Form F–80 (§ 239.41 of this chap-
ter). 
[36 FR 3805, Feb. 27, 1971, as amended at 48 
FR 46740, Oct. 14, 1983; 56 FR 30075, July 1, 
1991; 62 FR 39768, July 24, 1997] 

§ 240.15d–6 Suspension of duty to file 
reports. 

If the duty of an issuer to file reports 
pursuant to section 15(d) of the Act as 
to any fiscal year is suspended as pro-
vided in section 15(d) of the Act, such 
issuer shall, within 30 days after the 
beginning of the first fiscal year, file a 
notice on Form 15 informing the Com-
mission of such suspension unless 
Form 15 has already been filed pursu-
ant to Rule 12h–3. If the suspension re-
sulted from the issuer’s merger into, or 
consolidation with, another issuer or 
issuers, the notice shall be filed by the 
successor issuer. 

(Secs. 12(g)(4), 12(h), 13(a), 15(d), 23(a), 48 
Stat. 892, 894, 895, 901; sec. 203(a), 49 Stat. 704; 
secs. 3, 8, 49 Stat. 1377, 1379; secs. 3, 4, 6, 78 
Stat. 565–568, 569, 570–574; sec. 18, 89 Stat. 155; 
sec. 204, 91 Stat. 1500; 15 U.S.C. 78l(g)(4), 
78l(h), 78m(a), 78o(d), 78w(a)) 
[49 FR 12690, Mar. 30, 1984] 

OTHER REPORTS 

§ 240.15d–10 Transition reports. 

(a) Every issuer that changes its fis-
cal closing date shall file a report cov-
ering the resulting transition period 
between the closing date of its most re-
cent fiscal year and the opening date of 
its new fiscal year; Provided, however, 
that an issuer shall file an annual re-
port for any fiscal year that ended be-
fore the date on which the issuer deter-
mined to change its fiscal year end. In 
no event shall the transition report 
cover a period of 12 or more months. 

(b) The report pursuant to this sec-
tion shall be filed for the transition pe-
riod not more than 90 days after either 
the close of the transition period or the 
date of the determination to change 
the fiscal closing date, whichever is 
later. The report shall be filed on the 
form appropriate for annual reports of 
the issuer, shall cover the period from 
the close of the last fiscal year end and 
shall indicate clearly the period cov-
ered. The financial statements for the 
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transition period filed therewith shall 
be audited. Financial statements, 
which may be unaudited, shall be filed 
for the comparable period of the prior 
year, or a footnote, which may be 
unaudited, shall state for the com-
parable period of the prior year, reve-
nues, gross profits, income taxes, in-
come or loss from continuing oper-
ations before extraordinary items and 
cumulative effect of a change in ac-
counting principles and net income or 
loss. The effects of any discontinued 
operations and/or extraordinary items 
as classified under the provisions of 
generally accepted accounting prin-
ciples also shall be shown, if applica-
ble. Per share data based upon such in-
come or loss and net income or loss 
shall be presented in conformity with 
applicable accounting standards. 
Where called for by the time span to be 
covered, the comparable period finan-
cial statements or footnote shall be in-
cluded in subsequent filings. 

(c) If the transition period covers a 
period of less than six months, in lieu 
of the report required by paragraph (b) 
of this section, a report may be filed 
for the transition period on Form 10–Q 
and Form 10–QSB (§ 249.308a of this 
chapter) not more than 45 days after ei-
ther the close of the transition period 
or the date of the determination to 
change the fiscal closing date, which-
ever is later. The report on Form 10–Q 
and Form 10–QSB shall cover the pe-
riod from the close of the last fiscal 
year end and shall indicate clearly the 
period covered. The financial state-
ments filed therewith need not be au-
dited but, if they are not audited, the 
issuer shall file with the first annual 
report for the newly adopted fiscal year 
separate audited statements of income 
and cash flows covering the transition 
period. The notes to financial state-
ments for the transition period in-
cluded in such first annual report may 
be integrated with the notes to finan-
cial statements for the full fiscal pe-
riod. A separate audited balance sheet 
as of the end of the transition period 
shall be filed in the annual report only 
if the audited balance sheet as of the 
end of the fiscal year prior to the tran-
sition period is not filed. Schedules 
need not be filed in transition reports 
on Form 10–Q and Form 10–QSB. 

(d) Notwithstanding the foregoing in 
paragraphs (a), (b), and (c) of this sec-
tion, if the transition period covers a 
period of one month or less, the issuer 
need not file a separate transition re-
port if either: 

(1) The first report required to be 
filed by the issuer for the newly adopt-
ed fiscal year after the date of the de-
termination to change the fiscal year 
end is an annual report, and that re-
port covers the transition period as 
well as the fiscal year; or 

(2)(i) The issuer files with the first 
annual report for the newly adopted 
fiscal year separate audited statements 
of income and cash flows covering the 
transition period; and 

(ii) The first report required to be 
filed by the issuer for the newly adopt-
ed fiscal year after the date of the de-
termination to change the fiscal year 
end is a quarterly report on Form 10–Q 
and Form 10–QSB; and 

(iii) Information on the transition pe-
riod is included in the issuer’s quar-
terly report on Form 10–Q and Form 10– 
QSB for the first quarterly period (ex-
cept the fourth quarter) of the newly 
adopted fiscal year that ends after the 
date of the determination to change 
the fiscal year. The information cov-
ering the transition period required by 
Part II and Item 2 of Part I may be 
combined with the information regard-
ing the quarter. However, the financial 
statements required by Part I, which 
may be unaudited, shall be furnished 
separately for the transition period. 

(e) Every issuer required to file quar-
terly reports on Form 10–Q and Form 
10–QSB pursuant to § 240.15d–13 of this 
chapter that changes its fiscal year end 
shall: 

(1) File a quarterly report on Form 
10–Q and Form 10–QSB within the time 
period specified in General Instruction 
A.1. to that form for any quarterly pe-
riod (except the fourth quarter) of the 
old fiscal year that ends before the 
date on which the issuer determined to 
change its fiscal year end, except that 
the issuer need not file such quarterly 
report if the date on which the quar-
terly period ends also is the date on 
which the transition period ends; 

(2) File a quarterly report on Form 
10–Q and Form 10–QSB within the time 
specified in General Instruction A.1. to 
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that form for each quarterly period of 
the old fiscal year within the transi-
tion period. In lieu of a quarterly re-
port for any quarter of the old fiscal 
year within the transition period, the 
issuer may file a quarterly report on 
Form 10–Q and Form 10–QSB for any 
period of three months within the tran-
sition period that coincides with a 
quarter of the newly adopted fiscal 
year if the quarterly report is filed 
within 45 days after the end of such 
three month period, provided the issuer 
thereafter continues filing quarterly 
reports on the basis of the quarters of 
the newly adopted fiscal year; 

(3) Commence filing quarterly re-
ports for the quarters of the new fiscal 
year no later than the quarterly report 
for the first quarter of the new fiscal 
year that ends after the date on which 
the issuer determined to change the 
fiscal year end; and 

(4) Unless such information is or will 
be included in the transition report, or 
the first annual report on Form 10–K 
and Form 10–KSB for the newly adopt-
ed fiscal year, include in the initial 
quarterly report on Form 10–Q and 
Form 10–QSB for the newly adopted fis-
cal year information on any period be-
ginning on the first day subsequent to 
the period covered by the issuer’s final 
quarterly report on Form 10–Q and 
Form 10–QSB or annual report on Form 
10–K and Form 10–KSB for the old fis-
cal year. The information covering 
such period required by Part II and 
Item 2 of Part I may be combined with 
the information regarding the quarter. 
However, the financial statements re-
quired by Part I, which may be 
unaudited, shall be furnished sepa-
rately for such period. 

Note to paragraphs (c) and (e): If it is not 
practicable or cannot be cost-justified to fur-
nish in a transition report on Form 10–Q and 
Form 10–QSB or a quarterly report for the 
newly adopted fiscal year financial state-
ments for corresponding periods of the prior 
year where required, financial statements 
may be furnished for the quarters of the pre-
ceding fiscal year that most nearly are com-
parable if the issuer furnishes an adequate 
discussion of seasonal and other factors that 
could affect the comparability of informa-
tion or trends reflected, an assessment of the 
comparability of the data, and a representa-
tion as to the reason recasting has not been 
undertaken. 

(f) Every successor issuer that has a 
different fiscal year from that of its 
predecessor(s) shall file a transition re-
port pursuant to this section, con-
taining the required information about 
each predecessor, for the transition pe-
riod, if any, between the close of the 
fiscal year covered by the last annual 
report of each predecessor and the date 
of succession. The report shall be filed 
for the transition period on the form 
appropriate for annual reports of the 
issuer not more than 90 days after the 
date of the succession, with financial 
statements in conformity with the re-
quirements set forth in paragraph (b) 
of this section. If the transition period 
covers a period of less than six months, 
in lieu of a transition report on the 
form appropriate for the issuer’s an-
nual reports, the report may be filed 
for the transition period on Form 10–Q 
and Form 10–QSB not more than 45 
days after the date of the succession, 
with financial statements in con-
formity with the requirements set 
forth in paragraph (c) of this section. 
Notwithstanding the foregoing, if the 
transition period covers a period of one 
month or less, the successor issuer 
need not file a separate transition re-
port if the information is reported by 
the successor issuer in conformity with 
the requirements set forth in para-
graph (d) of this section. 

(g)(1) Paragraphs (a) through (f) of 
this section shall not apply to foreign 
private issuers. 

(2) Every foreign private issuer that 
changes its fiscal closing date shall file 
a report covering the resulting transi-
tion period between the closing date of 
its most recent year and the opening 
date of its new fiscal year. In no event 
shall a transition report cover a period 
longer than 12 months. 

(3) The report for the transition pe-
riod shall be filed on Form 20–F re-
sponding to all items to which such 
issuer is required to respond when 
Form 20–F is used as an annual report. 
Such report shall be filed within six 
months after either the close of the 
transition period or the date on which 
the issuer made the determination to 
change the fiscal closing date, which-
ever is later. The financial statements 
for the transition period filed there-
with shall be audited. 
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(4) If the transition period covers a 
period of six or fewer months, in lieu of 
the report required by paragraph (g)(3) 
of this section, a report for the transi-
tion period may be filed on Form 20–F 
responding to Items, 3, 9, 15, 16, and 17 
or 18 within three months after either 
the close of the transition period or the 
date on which the issuer made the de-
termination to change the fiscal clos-
ing date, whichever is later. The finan-
cial statements required by either Item 
17 or Item 18 shall be furnished for the 
transition period. Such financial state-
ments may be unaudited and condensed 
as permitted in Article 10 of Regula-
tion S–X (§ 210.10–01 of this chapter), 
but if the financial statements are 
unaudited and condensed, the issuer 
shall file with the first annual report 
for the newly adopted fiscal year sepa-
rate audited statements of income and 
cash flows covering the transition pe-
riod. 

(5) Notwithstanding the foregoing in 
paragraphs (g)(2), (g)(3), and (g)(4) of 
this section, if the transition period 
covers a period of one month or less, a 
foreign private issuer need not file a 
separate transition report if the first 
annual report for the newly adopted 
fiscal year covers the transition period 
as well as the fiscal year. 

(h) The provisions of this rule shall 
not apply to investment companies re-
quired to file reports pursuant to Rule 
30b1–1 (§ 270.30b1–1 of this chapter) 
under the Investment Company Act of 
1940 (15 U.S.C. 80a–1 et seq.). 

(i) No filing fee shall be required for 
a transition report filed pursuant to 
this section. 

NOTE: In addition to the report or reports 
required to be filed pursuant to this section, 
every issuer, except a foreign private issuer 
or an investment company required to file 
reports pursuant to Rule 30b1–1 under the In-
vestment Company Act of 1940, that changes 
its fiscal closing date is required to file a re-
port on Form 8–K responding to Item 8 there-
of within the period specified in General In-
struction B.1. to that form. 

[54 FR 10318, Mar. 13, 1989, as amended at 56 
FR 30075, July 1, 1991] 

§ 240.15d–11 Current reports on Form 
8–K (§ 249.308 of this chapter). 

(a) Except as provided in paragraph 
(b) of this section, every registrant 
subject to § 240.15d–1 shall file a current 

report on Form 8–K within the period 
specified in that form unless substan-
tially the same information as that re-
quired by Form 8–K has been pre-
viously reported by the registrant. 

(b) This rule shall not apply to for-
eign governments, foreign private 
issuers required to make reports on 
Form 6–K (17 CFR 249.306) pursuant to 
Rule 15d–16 (17 CFR 240.15d–16), issuers 
of American depositary receipts for se-
curities of any foreign issuer, or invest-
ment companies required to file peri-
odic reports pursuant to Rule 30b1–1 (17 
CFR 270.30b1–1) under the investment 
Company Act of 1940. 

(Sec. 5, 78 Stat. 569, 574; sec. 2, 82 Stat. 454; 
secs. 1, 2, 84 Stat. 1497; secs. 10, 18, 89 Stat. 
119, 155 (15 U.S.C. 78n(a), secs. 20(a), 38(a)), 54 
Stat. 822, 841 (15 U.S.C. 80a–20(a), 80a–37(a))) 
[42 FR 4429, Jan. 25, 1977, as amended at 50 
FR 27939, July 9, 1985] 

§ 240.15d–13 Quarterly reports on 
Form 10–Q and Form 10–QSB 
(§ 249.308a and § 249.308b of this 
chapter). 

(a) Except as provided in paragraphs 
(b) and (c) of this section, every issuer 
that has securities registered pursuant 
to the Securities Act of 1933 and is re-
quired to file annual reports pursuant 
to section 15(d) of the Securities Ex-
change Act of 1934 on Form 10–K and 
Form 10–KSB (§ 249.310 of this chapter) 
or U5S (§ 259.5s of this chapter) shall 
file a quarterly report on Form 10–Q 
and Form 10–QSB (§ 249.308a of this 
chapter) within the period specified in 
General Instruction A.1. to that form 
for each of the first three quarters of 
each fiscal year of the issuer, com-
mencing with the first fiscal quarter 
following the most recent fiscal year 
for which full financial statements 
were included in the registration state-
ment, or, if the registration statement 
included financial statements for an 
interim period subsequent to the most 
recent fiscal year end meeting the re-
quirements of Article 10 of Regulation 
S–X, for the first fiscal quarter subse-
quent to the quarter reported upon in 
the registration statement. The first 
quarterly report of the issuer shall be 
filed either within 45 days after the ef-
fective date of the registration state-
ment or on or before the date on which 
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such report would have been required 
to be filed if the issuer had been re-
quired to file reports on Form 10–Q and 
Form 10–QSB as of its last fiscal quar-
ter, whichever is later. 

(b) The provisions of this rule shall 
not apply to the following issuers: 

(1) Investment companies required to 
file reports pursuant to § 270.30b1–1; 

(2) Foreign private issuers required 
to file reports pursuant to § 240.15d–16. 

(c) Part I of the quarterly reports on 
Form 10–Q or Form 10–QSB need not be 
filed by: 

(1) Mutual life insurance companies; 
or 

(2) Mining companies not in the pro-
duction stage but engaged primarily in 
the exploration for the development of 
mineral deposits other than oil, gas or 
coal, if all of the following conditions 
are met: 

(i) The registrant has not been in 
production during the current fiscal 
year or the two years immediately 
prior thereto; except that being in pro-
duction for an aggregate period of not 
more than eight months over the 
three-year period shall not be a viola-
tion of this condition. 

(ii) Receipts from the sale of mineral 
products or from the operations of min-
eral producing properties by the reg-
istrant and its subsidiaries combined 
have not exceeded $500,000 in any of the 
most recent six years and have not ag-
gregated more than $1,500,000 in the 
most recent six fiscal years. 

(d) Notwithstanding the foregoing 
provisions of this section, the financial 
information required by Part I of Form 
10–Q and Form 10–QSB shall not be 
deemed to be ‘‘filed’’ for the purpose of 
section 18 of the Act or otherwise sub-
ject to the liabilities of that section of 
the Act but shall be subject to all other 
provisions of the Act. 

(e) Notwithstanding the foregoing 
provisions of this section, the financial 
information required by Part I of Form 
10–Q and Form 10–QSB, or financial in-
formation submitted in lieu thereof 
pursuant to paragraph (d) of this sec-
tion, shall not be deemed to be ‘‘filed’’ 
for the purpose of section 18 of the Act 
or otherwise subject to the liabilities 
of that section of the Act but shall be 
subject to all other provisions of the 
Act. 

(Secs. 12, 13, 15(d), 23(a), 48 Stat. 892, 894, 895, 
901; sec. 203(a), 49 Stat. 704; secs. 1, 3, 8, 49 
Stat. 1375, 1377, 1379; sec. 202, 68 Stat. 686; 
secs. 3, 4, 6, 78 Stat. 565–568, 569, 570–574; secs. 
1, 2, 82 Stat. 454; secs. 1, 2, 28(c), 84 Stat. 1435, 
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 
89 Stat. 117, 118, 119, 155; 15 U.S.C. 78l, 78m, 
78o(d), 78w(a)) 
[42 FR 24065, May 12, 1977, as amended at 46 
FR 63255, Dec. 31, 1981; 50 FR 27939, July 9, 
1985; 54 FR 10319, Mar. 13, 1989, 61 FR 30403, 
June 14, 1996] 

§ 240.15d–16 Reports of foreign private 
issuers on Form 6–K [17 CFR 
249.306]. 

(a) Every foreign private issuer which 
is subject to Rule 15d–1 [17 CFR 240.15d– 
1] shall make reports on Form 6–K, ex-
cept that this rule shall not apply to: 

(1) Investment companies required to 
file reports pursuant to Rule 30b1–1 [17 
CFR 270.30b1–1]; 

(2) Issuers of American depositary re-
ceipts for securities of any foreign 
issuer. 

(b) Such reports shall be transmitted 
promptly after the information re-
quired by Form 6–K is made public by 
the issuer, by the country of its domi-
cile or under the laws of which it was 
incorporated or organized or by a for-
eign securities exchange with which 
the issuer has filed the information. 

(c) Reports furnished pursuant to 
this rule shall not be deemed to be 
‘‘filed’’ for the purpose of section 18 of 
the Act or otherwise subject to the li-
abilities of that section. 
[32 FR 7849, May 30, 1967, as amended at 44 
FR 70137, Dec. 6, 1979; 47 FR 54781, Dec. 6, 
1982; 50 FR 27939, July 9, 1985; 56 FR 30075, 
July 1, 1991] 

§ 240.15d–17 [Reserved] 

EXEMPTION OF CERTAIN ISSUERS FROM 
SECTION 15(D) OF THE ACT 

§ 240.15d–21 Reports for employee 
stock purchase, savings and similar 
plans. 

(a) Separate annual and other reports 
need not be filed pursuant to section 
15(d) of the Act with respect to any em-
ployee stock purchase, savings or simi-
lar plan: Provided, 

(1) The issuer of the stock or other 
securities offered to employees through 
their participation in the plan files an-
nual reports on Form 10–K and Form 
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10–KSB (§ 249.310 of this chapter) or U5S 
(§ 259.5s of this chapter); and 

(2) Such issuer furnishes, as a part of 
its annual report on such form or as an 
amendment thereto, the financial 
statements required by Form 11–K 
(§ 249.311 of this chapter) with respect 
to the plan. 

(b) If the procedure permitted by this 
Rule is followed, the financial state-
ments required by Form 11–K with re-
spect to the plan shall be filed within 
120 days after the end of the fiscal year 
of the plan, either as a part of or as an 
amendment to the annual report of the 
issuer for its last fiscal year, provided 
that if the fiscal year of the plan ends 
within 62 days prior to the end of the 
fiscal year of the issuer, such informa-
tion, financial statements and exhibits 
may be furnished as a part of the 
issuer’s next annual report. If a plan 
subject to the Employee Retirement 
Income Security Act of 1974 uses the 
procedure permitted by this Rule, the 
financial statements required by Form 
11–K shall be filed within 180 days after 
the plan’s fiscal year end. 
[27 FR 7871, Aug. 9, 1962, as amended at 55 FR 
23929, June 13, 1990] 

§ 240.15g–1 Exemptions for certain 
transactions. 

The following transactions shall be 
exempt from 17 CFR 240.15g–2, 17 CFR 
240.15g–3, 17 CFR 240.15g–4, 17 CFR 
240.15g–5, and 17 CFR 240.15g–6: 

(a) Transactions by a broker or deal-
er: 

(1) Whose commissions, commission 
equivalents, mark-ups, and mark- 
downs from transactions in penny 
stocks during each of the immediately 
preceding three months and during 
eleven or more of the preceding twelve 
months, or during the immediately 
preceding six months, did not exceed 
five percent of its total commissions, 
commission equivalents, mark-ups, and 
mark-downs from transactions in secu-
rities during those months; and 

(2) Who has not been a market maker 
in the penny stock that is the subject 
of the transaction in the immediately 
preceding twelve months. 

NOTE: Prior to April 28, 1993, commissions, 
commission equivalents, mark-ups, and 
mark-downs from transactions in designated 
securities, as defined in 17 CFR 240.15c2– 

6(d)(2) as of April 15, 1992, may be considered 
to be commissions, commission equivalents, 
mark-ups, and mark-downs from trans-
actions in penny stocks for purposes of para-
graph (a)(1) of this section. 

(b) Transactions in which the cus-
tomer is an institutional accredited in-
vestor, as defined in 17 CFR 230.501(a) 
(1), (2), (3), (7), or (8). 

(c) Transactions that meet the re-
quirements of Regulation D (17 CFR 
230.501–230.508), or transactions with an 
issuer not involving any public offering 
pursuant to section 4(2) of the Securi-
ties Act of 1933. 

(d) Transactions in which the cus-
tomer is the issuer, or a director, offi-
cer, general partner, or direct or indi-
rect beneficial owner of more than five 
percent of any class of equity security 
of the issuer, of the penny stock that is 
the subject of the transaction. 

(e) Transactions that are not rec-
ommended by the broker or dealer. 

(f) Any other transaction or class of 
transactions or persons or class of per-
sons that, upon prior written request 
or upon its own motion, the Commis-
sion conditionally or unconditionally 
exempts by order as consistent with 
the public interest and the protection 
of investors. 
[57 FR 18032, Apr. 28, 1992] 

§ 240.15g–2 Risk disclosure document 
relating to the penny stock market. 

(a) It shall be unlawful for a broker 
or dealer to effect a transaction in any 
penny stock for or with the account of 
a customer unless, prior to effecting 
such transaction, the broker or dealer 
has furnished to the customer a docu-
ment containing the information set 
forth in Schedule 15G, 17 CFR 240.15g– 
100, and has obtained from the cus-
tomer a manually signed and dated 
written acknowledgement of receipt of 
the document. 

(b) The broker or dealer shall pre-
serve, as part of its records, a copy of 
the written acknowledgment required 
by paragraph (a) of this section for the 
period specified in 17 CFR 240.17a–4(b) 
of this chapter. 
[58 FR 37417, July 12, 1993] 
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§ 240.15g–3 Broker or dealer disclosure 
of quotations and other information 
relating to the penny stock market. 

(a) Requirement. It shall be unlawful 
for a broker or dealer to effect a trans-
action in any penny stock with or for 
the account of a customer unless such 
broker or dealer discloses to such cus-
tomer, within the time periods and in 
the manner required by paragraph (b) 
of this section, the following informa-
tion: 

(1) The inside bid quotation and the 
inside offer quotation for the penny 
stock. 

(2) If paragraph (a)(1) of this section 
does not apply because of the absence 
of an inside bid quotation and an inside 
offer quotation: 

(i) With respect to a transaction ef-
fected with or for a customer on a prin-
cipal basis (other than as provided in 
paragraph (a)(2)(ii) of this section): 

(A) The dealer shall disclose its offer 
price for the security: 

(1) If during the previous five days 
the dealer has effected no fewer than 
three bona fide sales to other dealers 
consistently at its offer price for the 
security current at the time of those 
sales, and 

(2) If the dealer reasonably believes 
in good faith at the time of the trans-
action with the customer that its offer 
price accurately reflects the price at 
which it is willing to sell one or more 
round lots to another dealer. For pur-
poses of paragraph (a)(2)(i)(A) of this 
section, ‘‘consistently’’ shall con-
stitute, at a minimum, seventy-five 
percent of the dealer’s bona fide inter-
dealer sales during the previous five- 
day period, and, if the dealer has ef-
fected only three bona fide inter-dealer 
sales during such period, all three of 
such sales. 

(B) The dealer shall disclose its bid 
price for the security: 

(1) If during the previous five days 
the dealer has effected no fewer than 
three bona fide purchases from other 
dealers consistently at its bid price for 
the security current at the time of 
those purchases, and 

(2) If the dealer reasonably believes 
in good faith at the time of the trans-
action with the customer that its bid 
price accurately reflects the price at 
which it is willing to buy one or more 

round lots from another dealer. For 
purposes of paragraph (a)(2)(i)(B) of 
this section, ‘‘consistently’’ shall con-
stitute, at a minimum, seventy-five 
percent of the dealer’s bona fide inter-
dealer purchases during the previous 
five-day period, and, if the dealer has 
effected only three bona fide inter-deal-
er purchases during such period, all 
three of such purchases. 

(C) If the dealer’s bid or offer prices 
to the customer do not satisfy the cri-
teria of paragraphs (a)(2)(i)(A) or 
(a)(2)(i)(B) of this section, the dealer 
shall disclose to the customer: 

(1) That it has not effected inter- 
dealer purchases or sales of the penny 
stock consistently at its bid or offer 
price, and 

(2) The price at which it last pur-
chased the penny stock from, or sold 
the penny stock to, respectively, an-
other dealer in a bona fide transaction. 

(ii) With respect to transactions ef-
fected by a broker or dealer with or for 
the account of the customer: 

(A) On an agency basis or 
(B) On a basis other than as a market 

maker in the security, where, after 
having received an order from the cus-
tomer to purchase a penny stock, the 
dealer effects the purchase from an-
other person to offset a contempora-
neous sale of the penny stock to such 
customer, or, after having received an 
order from the customer to sell the 
penny stock, the dealer effects the sale 
to another person to offset a contem-
poraneous purchase from such cus-
tomer, the broker or dealer shall dis-
close the best independent interdealer 
bid and offer prices for the penny stock 
that the broker or dealer obtains 
through reasonable diligence. A 
broker-dealer shall be deemed to have 
exercised reasonable diligence if it ob-
tains quotations from three market 
makers in the security (or all known 
market makers if there are fewer than 
three). 

(3) With respect to bid or offer prices 
and transaction prices disclosed pursu-
ant to paragraph (a) of this section, the 
broker or dealer shall disclose the 
number of shares to which the bid and 
offer prices apply. 

(b) Timing. (1) The information de-
scribed in paragraph (a) of this section: 
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(i) Shall be provided to the customer 
orally or in writing prior to effecting 
any transaction with or for the cus-
tomer for the purchase or sale of such 
penny stock; and 

(ii) Shall be given or sent to the cus-
tomer in writing, at or prior to the 
time that any written confirmation of 
the transaction is given or sent to the 
customer pursuant to 17 CFR 240.10b–10 
of this chapter. 

(2) A broker or dealer, at the time of 
making the disclosure pursuant to 
paragraph (b)(1)(i) of this section, shall 
make and preserve as part of its 
records, a record of such disclosure for 
the period specified in 17 CFR 240.17a– 
4(b). 

(c) Definitions. For purposes of this 
section: 

(1) The term bid price shall mean the 
price most recently communicated by 
the dealer to another broker or dealer 
at which the dealer is willing to pur-
chase one or more round lots of the 
penny stock, and shall not include indi-
cations of interest. 

(2) The term offer price shall mean 
the price most recently communicated 
by the dealer to another broker or 
dealer at which the dealer is willing to 
sell one or more round lots of the 
penny stock, and shall not include indi-
cations of interest. 

(3) The term inside bid quotation for a 
security shall mean the highest bid 
quotation for the security displayed by 
a market maker in the security on a 
Qualifying Electronic Quotation Sys-
tem, at any time in which at least two 
market makers are contemporaneously 
displaying on such system bid and offer 
quotations for the security at specified 
prices. 

(4) The term inside offer quotation for 
a security shall mean the lowest offer 
quotation for the security displayed by 
a market maker in the security on a 
Qualifying Electronic Quotation Sys-
tem, at any time in which at least two 
market makers are contemporaneously 
displaying on such system bid and offer 
quotations for the security at specified 
prices. 

(5) The term Qualifying Electronic 
Quotation System shall mean an auto-
mated interdealer quotation system 
that has the characteristics set forth 
in section 17B(b)(2) of the Act, or such 

other automated interdealer quotation 
system designated by the Commission 
for purposes of this section. 
[57 FR 18033, Apr. 28, 1992] 

§ 240.15g–4 Disclosure of compensation 
to brokers or dealers. 

PRELIMINARY NOTE: Brokers and dealers 
may wish to refer to Securities Exchange 
Act Release No. 30608 (April 20, 1992) for a 
discussion of the procedures for computing 
compensation in active and competitive 
markets, inactive and competitive markets, 
and dominated and controlled markets. 

(a) Disclosure requirement. It shall be 
unlawful for any broker or dealer to ef-
fect a transaction in any penny stock 
for or with the account of a customer 
unless such broker or dealer discloses 
to such customer, within the time peri-
ods and in the manner required by 
paragraph (b) of this section, the aggre-
gate amount of any compensation re-
ceived by such broker or dealer in con-
nection with such transaction. 

(b) Timing. (1) The information de-
scribed in paragraph (a) of this section: 

(i) Shall be provided to the customer 
orally or in writing prior to effecting 
any transaction with or for the cus-
tomer for the purchase or sale of such 
penny stock; and 

(ii) Shall be given or sent to the cus-
tomer in writing, at or prior to the 
time that any written confirmation of 
the transaction is given or sent to the 
customer pursuant to 17 CFR 240.10b– 
10. 

(2) A broker or dealer, at the time of 
making the disclosure pursuant to 
paragraph (b)(1)(i) of this section, shall 
make and preserve as part of its 
records, a record of such disclosure for 
the period specified in 17 CFR 240.17a– 
4(b). 

(c) Definition of compensation. For 
purposes of this section, compensation 
means, with respect to a transaction in 
a penny stock: 

(1) If a broker is acting as agent for 
a customer, the amount of any remu-
neration received or to be received by 
it from such customer in connection 
with such transaction; 

(2) If, after having received a buy 
order from a customer, a dealer other 
than a market maker purchased the 
penny stock as principal from another 
person to offset a contemporaneous 
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sale to such customer or, after having 
received a sell order from a customer, 
sold the penny stock as principal to an-
other person to offset a contempora-
neous purchase from such customer, 
the difference between the price to the 
customer and such contemporaneous 
purchase or sale price; or 

(3) If the dealer otherwise is acting as 
principal for its own account, the dif-
ference between the price to the cus-
tomer and the prevailing market price. 

(d) Active and competitive market. For 
purposes of this section only, a market 
may be deemed to be ‘‘active and com-
petitive’’ in determining the prevailing 
market price with respect to a trans-
action by a market maker in a penny 
stock if the aggregate number of trans-
actions effected by such market maker 
in the penny stock in the five business 
days preceding such transaction is less 
than twenty percent of the aggregate 
number of all transactions in the 
penny stock reported on a Qualifying 
Electronic Quotation System (as de-
fined in 17 CFR 240.15g–3(c)(5)) during 
such five-day period. No presumption 
shall arise that a market is not ‘‘active 
and competitive’’ solely by reason of a 
market maker not meeting the condi-
tions specified in this paragraph. 
[57 FR 18034, Apr. 28, 1992] 

§ 240.15g–5 Disclosure of compensation 
of associated persons in connection 
with penny stock transactions. 

(a) General. It shall be unlawful for a 
broker or dealer to effect a transaction 
in any penny stock for or with the ac-
count of a customer unless the broker 
or dealer discloses to such customer, 
within the time periods and in the 
manner required by paragraph (b) of 
this section, the aggregate amount of 
cash compensation that any associated 
person of the broker or dealer who is a 
natural person and has communicated 
with the customer concerning the 
transaction at or prior to receipt of the 
customer’s transaction order, other 
than any person whose function is sole-
ly clerical or ministerial, has received 
or will receive from any source in con-
nection with the transaction and that 
is determined at or prior to the time of 
the transaction, including separate dis-
closure, if applicable, of the source and 

amount of such compensation that is 
not paid by the broker or dealer. 

(b) Timing. (1) The information de-
scribed in paragraph (a) of this section: 

(i) Shall be provided to the customer 
orally or in writing prior to effecting 
any transaction with or for the cus-
tomer for the purchase or sale of such 
penny stock; and 

(ii) Shall be given or sent to the cus-
tomer in writing, at or prior to the 
time that any written confirmation of 
the transaction is given or sent to the 
customer pursuant to 17 CFR 240.10b– 
10. 

(2) A broker or dealer, at the time of 
making the disclosure pursuant to 
paragraph (b)(1)(i) of this section, shall 
make and preserve as part of its 
records, a record of such disclosure for 
the period specified in 17 CFR 240.17a– 
4(b). 

(c) Contingent compensation arrange-
ments. Where a portion or all of the 
cash or other compensation that the 
associated person may receive in con-
nection with the transaction may be 
determined and paid following the 
transaction based on aggregate sales 
volume levels or other contingencies, 
the written disclosure required by 
paragraph (b)(1)(ii) of this section shall 
state that fact and describe the basis 
upon which such compensation is de-
termined. 
[57 FR 18034, Apr. 28, 1992] 

§ 240.15g–6 Account statements for 
penny stock customers. 

(a) Requirement. It shall be unlawful 
for any broker or dealer that has ef-
fected the sale to any customer, other 
than in a transaction that is exempt 
pursuant to 17 CFR 240.15g–1, of any se-
curity that is a penny stock on the last 
trading day of any calendar month, or 
any successor of such broker or dealer, 
to fail to give or send to such customer 
a written statement containing the in-
formation described in paragraphs (c) 
and (d) of this section with respect to 
each such month in which such secu-
rity is held for the customer’s account 
with the broker or dealer, within ten 
days following the end of such month. 

(b) Exemptions. A broker or dealer 
shall be exempted from the require-
ment of paragraph (a) of this section 
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under either of the following cir-
cumstances: 

(1) If the broker or dealer does not ef-
fect any transactions in penny stocks 
for or with the account of the customer 
during a period of six consecutive cal-
endar months, then the broker or deal-
er shall not be required to provide 
monthly statements for each quarterly 
period that is immediately subsequent 
to such six-month period and in which 
the broker or dealer does not effect any 
transaction in penny stocks for or with 
the account of the customer, provided 
that the broker or dealer gives or sends 
to the customer written statements 
containing the information described 
in paragraphs (d) and (e) of this section 
on a quarterly basis, within ten days 
following the end of each such quar-
terly period. 

(2) If, on all but five or fewer trading 
days of any quarterly period, a security 
has a price of five dollars or more, the 
broker or dealer shall not be required 
to provide a monthly statement cov-
ering the security for subsequent quar-
terly periods, until the end of any such 
subsequent quarterly period on the last 
trading day of which the price of the 
security is less than five dollars. 

(c) Price determinations. For purposes 
of paragraphs (a) and (b) of this sec-
tion, the price of a security on any 
trading day shall be determined at the 
close of business in accordance with 
the provisions of 17 CFR 240.3a51– 
1(d)(1). 

(d) Market and price information. The 
statement required by paragraph (a) of 
this section shall contain at least the 
following information with respect to 
each penny stock covered by paragraph 
(a) of this section, as of the last trad-
ing day of the period to which the 
statement relates: 

(1) The identity and number of shares 
or units of each such security held for 
the customer’s account; and 

(2) The estimated market value of 
the security, to the extent that such 
estimated market value can be deter-
mined in accordance with the following 
provisions: 

(i) The highest inside bid quotation 
for the security on the last trading day 
of the period to which the statement 
relates, multiplied by the number of 

shares or units of the security held for 
the customer’s account; or 

(ii) If paragraph (d)(2)(i) of this sec-
tion is not applicable because of the ab-
sence of an inside bid quotation, and if 
the broker or dealer furnishing the 
statement has effected at least ten sep-
arate Qualifying Purchases in the secu-
rity during the last five trading days of 
the period to which the statement re-
lates, the weighted average price per 
share paid by the broker or dealer in 
all Qualifying Purchases effected dur-
ing such five-day period, multiplied by 
the number of shares or units of the se-
curity held for the customer’s account; 
or 

(iii) If neither of paragraphs (d)(2)(i) 
nor (d)(2)(ii) of this section is applica-
ble, a statement that there is ‘‘no esti-
mated market value’’ with respect to 
the security. 

(e) Legend. In addition to the infor-
mation required by paragraph (d) of 
this section, the written statement re-
quired by paragraph (a) of this section 
shall include a conspicuous legend that 
is identified with the penny stocks de-
scribed in the statement and that con-
tains the following language: 

If this statement contains an estimated 
value, you should be aware that this value 
may be based on a limited number of trades 
or quotes. Therefore, you may not be able to 
sell these securities at a price equal or near 
to the value shown. However, the broker- 
dealer furnishing this statement may not 
refuse to accept your order to sell these se-
curities. Also, the amount you receive from 
a sale generally will be reduced by the 
amount of any commissions or similar 
charges. If an estimated value is not shown 
for a security, a value could not be deter-
mined because of a lack of information. 

(f) Preservation of records. Any broker 
or dealer subject to this section shall 
preserve, as part of its records, copies 
of the written statements required by 
paragraph (a) of this section and keep 
such records for the periods specified in 
17 CFR 240.17a–4(b). 

(g) Definitions. For purposes of this 
section: 

(1) The term Quarterly period shall 
mean any period of three consecutive 
full calendar months. 

(2) The inside bid quotation for a secu-
rity shall mean the highest bid 
quotation for the security displayed by 
a market maker in the security on a 
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Qualifying Electronic Quotation Sys-
tem, at any time in which at least two 
market makers are contemporaneously 
displaying on such system bid and offer 
quotations for the security at specified 
prices. 

(3) The term Qualifying Electronic 
Quotation System shall mean an auto-
mated interdealer quotation system 
that has the characteristics set forth 
in section 17B(b)(2) of the Act, or such 
other automated interdealer quotation 
system designated by the Commission 
for purposes of this section. 

(4) The term Qualifying Purchases 
shall mean bona fide purchases by a 
broker or dealer of a penny stock for 
its own account, each of which involves 
at least 100 shares, but excluding any 
block purchase involving more than 
one percent of the outstanding shares 
or units of the security. 
[57 FR 18034, Apr. 28, 1992] 

§ 240.15g–8 Sales of escrowed securi-
ties of blank check companies. 

As a means reasonably designed to 
prevent fraudulent, deceptive, or ma-
nipulative acts or practices, it shall be 
unlawful for any person to sell or offer 
to sell any security that is deposited 
and held in an escrow or trust account 
pursuant to Rule 419 under the Securi-
ties Act of 1933 (17 CFR 230.419), or any 
interest in or related to such security, 
other than pursuant to a qualified do-
mestic relations order as defined by the 
Internal Revenue Code of 1986, as 
amended (26 U.S.C. 1 et seq.), or Title I 
of the Employee Retirement Income 
Security Act (29 U.S.C. 1001 et seq.), or 
the rules thereunder. 
[57 FR 18045, Apr. 28, 1992] 

§ 240.15g–9 Sales practice require-
ments for certain low-priced securi-
ties. 

(a) As a means reasonably designed 
to prevent fraudulent, deceptive, or 
manipulative acts or practices, it shall 
be unlawful for a broker or dealer to 
sell a penny stock to, or to effect the 
purchase of a penny stock by, any per-
son unless: 

(1) The transaction is exempt under 
paragraph (c) of this section; or 

(2) Prior to the transaction: 
(i) The broker or dealer has approved 

the person’s account for transactions 

in penny stocks in accordance with the 
procedures set forth in paragraph (b) of 
this section; and 

(ii) The broker or dealer has received 
from the person a written agreement to 
the transaction setting forth the iden-
tity and quantity of the penny stock to 
be purchased. 

(b) In order to approve a person’s ac-
count for transactions in penny stocks, 
the broker or dealer must: 

(1) Obtain from the person informa-
tion concerning the person’s financial 
situation, investment experience, and 
investment objectives; 

(2) Reasonably determine, based on 
the information required by paragraph 
(b)(1) of this section and any other in-
formation known by the broker-dealer, 
that transactions in penny stocks are 
suitable for the person, and that the 
person (or the person’s independent ad-
viser in these transactions) has suffi-
cient knowledge and experience in fi-
nancial matters that the person (or the 
person’s independent adviser in these 
transactions) reasonably may be ex-
pected to be capable of evaluating the 
risks of transactions in penny stocks; 

(3) Deliver to the person a written 
statement: 

(i) Setting forth the basis on which 
the broker or dealer made the deter-
mination required by paragraph (b)(2) 
of this section; 

(ii) Stating in a highlighted format 
that it is unlawful for the broker or 
dealer to effect a transaction in a 
penny stock subject to the provisions 
of paragraph (a)(2) of this section un-
less the broker or dealer has received, 
prior to the transaction, a written 
agreement to the transaction from the 
person; and 

(iii) Stating in a highlighted format 
immediately preceding the customer 
signature line that: 

(A) The broker or dealer is required 
by this section to provide the person 
with the written statement; and 

(B) The person should not sign and 
return the written statement to the 
broker or dealer if it does not accu-
rately reflect the person’s financial sit-
uation, investment experience, and in-
vestment objectives; and 
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(4) Obtain from the person a manu-
ally signed and dated copy of the writ-
ten statement required by paragraph 
(b)(3) of this section. 

(c) For purposes of this section, the 
following transactions shall be exempt: 

(1) Transactions that are exempt 
under 17 CFR 240.15g–1 (a), (b), (d), (e), 
and (f). 

(2) Transactions that meet the re-
quirements of 17 CFR 230.505 or 230.506 
(including, where applicable, the re-
quirements of 17 CFR 230.501 through 
230.503, and 17 CFR 230.507 through 
230.508), or transactions with an issuer 
not involving any public offering pur-
suant to section 4(2) of the Securities 
Act of 1933. 

(3) Transactions in which the pur-
chaser is an established customer of 
the broker or dealer. 

(d) For purposes of this section: 
(1) The term penny stock shall have 

the same meaning as in 17 CFR 
240.3a51–1. 

(2) The term established customer shall 
mean any person for whom the broker 
or dealer, or a clearing broker on be-
half of such broker or dealer, carries an 
account, and who in such account: 

(i) Has effected a securities trans-
action, or made a deposit of funds or 
securities, more than one year pre-
viously; or 

(ii) Has made three purchases of 
penny stocks that occurred on separate 
days and involved different issuers. 
[54 FR 35481, Aug. 28, 1989. Redesignated and 
amended at 58 FR 37417, July 12, 1993] 

§ 240.15g–100 Schedule 15G—Informa-
tion to be included in the document 
distributed pursuant to 17 CFR 
240.15g–2. 

SECURITIES AND EXCHANGE COMMISSION 

Washington, DC 20549 

Schedule 15G 

Under the Securities Exchange Act of 1934 

Instructions to Schedule 15G 

A. The information contained in Schedule 
15G (‘‘Schedule’’) must be reproduced in its 
entirety. No language of the document may 
be omitted, added to, or altered in any way. 
No material may be given to a customer that 
is intended in any way to detract from, 
rebut, or contradict the Schedule. 

B. The document entitled ‘‘Important In-
formation on Penny Stocks’’ must be distrib-

uted as the first page of Schedule 15G, and on 
one page only. The remainder of Schedule 
15G, entitled ‘‘Further Information,’’ ex-
plains the items discussed in the first page in 
greater detail. 

C. The disclosures made through the 
Schedule are in addition to any other disclo-
sure(s) that are required to be made under 
the federal securities laws, including without 
limitation the disclosures required pursuant 
to the rules adopted under Sections 15(c)(1), 
15(c)(2), and 15(g) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78o(c) (1) and (2), and 15 
U.S.C. 78o(g), respectively. 

D. The format and typeface of the docu-
ment must be reproduced as presented in the 
Schedule. The document may be reproduced 
from the Schedule by photographic copying 
that is clear, complete, and at least satisfies 
the type-size requirements set forth below 
for printing. In the alternative, the docu-
ment may be printed and must meet the fol-
lowing criteria regarding typeface: 

1. Words appearing in capital letters in the 
Schedule must be reproduced in capital let-
ters and printed in bold-face roman type at 
least as large as ten-point modern type and 
at least two points leaded. 

2. Words appearing in lower-case letters 
must be reproduced in lower-case roman type 
at least as large as ten point modern type 
and at least two points leaded. 

3. Words that are underlined in the docu-
ment must be underlined in reproduction and 
appear in bold-faced roman type at least as 
large as ten point modern type and at least 
two points leaded, and meet the criteria for 
lower-case or capital letters in paragraphs 
(1) and (2) above, whichever is applicable. 

E. Recipients of the document must not be 
charged any fee for the document. 

F. The content of the Schedule is as fol-
lows: 

[next page] 

IMPORTANT INFORMATION ON PENNY STOCKS 

This statement is required by the U.S. Se-
curities and Exchange Commission (SEC) 
and contains important information on 
penny stocks. Your broker-dealer is required 
to obtain your signature to show that you 
have received this statement before your 
first trade in a penny stock. You are urged to 
read this statement before signing and before 
making a purchase or sale of a penny stock. 

Penny stocks can be very risky. 
• Penny stocks are low-priced shares of 

small companies not traded on an exchange 
or quoted on NASDAQ. Prices often are not 
available. Investors in penny stocks often 
are unable to sell stock back to the dealer 
that sold them the stock. Thus, you may lose 
your investment. Be cautious of newly issued 
penny stock. 
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• Your salesperson is not an impartial ad-
visor but is paid to sell you the stock. Do not 
rely only on the salesperson, but seek out-
side advice before you buy any stock. If you 
have problems with a salesperson, contact 
the firm’s compliance officer or the regu-
lators listed below. 

Information you should get. 
• Before you buy penny stock, federal law re-

quires your salesperson to tell you the 
‘‘offer’’ and the ‘‘bid’’ on the stock, and the 
‘‘compensation’’ the salesperson and the firm 
receive for the trade. The firm also must 
mail a confirmation of these prices to you 
after the trade. 

• You will need this price information to 
determine what profit, if any, you will have 
when you sell your stock. The offer price is 
the wholesale price at which the dealer is 
willing to sell stock to other dealers. The bid 
price is the wholesale price at which the 
dealer is willing to buy the stock from other 
dealers. In its trade with you, the dealer may 
add a retail charge to these wholesale prices 
as compensation (called a ‘‘markup’’ or 
‘‘markdown’’). 

• The difference between the bid and the 
offer price is the dealer’s ‘‘spread.’’ A spread 
that is large compared with the purchase 
price can make a resale of a stock very cost-
ly. To be profitable when you sell, the bid 
price of your stock must rise above the 
amount of this spread and the compensation 
charged by both your selling and purchasing 
dealers. If the dealer has no bid price, you 
may not be able to sell the stock after you 
buy it, and may lose your whole investment. 

Brokers’ duties and customer’s rights and 
remedies. 

• If you are a victim of fraud, you may 
have rights and remedies under state and 
federal law. You can get the disciplinary his-
tory of a salesperson or firm from the NASD 
at 1–800–289–9999, and additional information 
from your state securities official, at the 
North American Securities Administrators 
Association’s central number: (202) 737–0900. 
You also may contact the SEC with com-
plaints at (202) 272–7440. 

[next page] 

FURTHER INFORMATION 

The securities being sold to you have not 
been approved or disapproved by the Securi-
ties and Exchange Commission. Moreover, 
the Securities and Exchange Commission has 
not passed upon the fairness or the merits of 
this transaction nor upon the accuracy or 
adequacy of the information contained in 
any prospectus or any other information pro-
vided by an issuer or a broker or dealer. 

Generally, penny stock is a security that: 
• Is priced under five dollars; 
• Is not traded on a national stock ex-

change or on NASDAQ (the NASD’s auto-

mated quotation system for actively traded 
stocks); 

• May be listed in the ‘‘pink sheets’’ or the 
NASD OTC Bulletin Board; 

• Is issued by a company that has less than 
$5 million in net tangible assets and has been 
in business less than three years, by a com-
pany that has under $2 million in net tan-
gible assets and has been in business for at 
least three years, or by a company that has 
revenues of $6 million for 3 years. 

Use Caution When Investing in Penny Stocks 

1. Do not make a hurried investment decision. 
High-pressure sales techniques can be a 
warning sign of fraud. The salesperson is not 
an impartial advisor, but is paid for selling 
stock to you. The salesperson also does not 
have to watch your investment for you. 
Thus, you should think over the offer and 
seek outside advice. Check to see if the in-
formation given by the salesperson differs 
from other information you may have. Also, 
it is illegal for salespersons to promise that 
a stock will increase in value or is risk-free, 
or to guarantee against loss. If you think 
there is a problem, ask to speak with a com-
pliance official at the firm, and, if necessary, 
any of the regulators referred to in this 
statement. 

2. Study the company issuing the stock. Be 
wary of companies that have no operating 
history, few assets, or no defined business 
purpose. These may be sham or ‘‘shell’’ cor-
porations. Read the prospectus for the com-
pany carefully before you invest. Some deal-
ers fraudulently solicit investors’ money to 
buy stock in sham companies, artificially in-
flate the stock prices, then cash in their 
profits before public investors can sell their 
stock. 

3. Understand the risky nature of these 
stocks. You should be aware that you may 
lose part or all of your investment. Because 
of large dealer spreads, you will not be able 
to sell the stock immediately back to the 
dealer at the same price it sold the stock to 
you. In some cases, the stock may fall quick-
ly in value. New companies, whose stock is 
sold in an ‘‘initial public offering,’’ often are 
riskier investments. Try to find out if the 
shares the salesperson wants to sell you are 
part of such an offering. Your salesperson 
must give you a ‘‘prospectus’’ in an initial 
public offering, but the financial condition 
shown in the prospectus of new companies 
can change very quickly. 

4. Know the brokerage firm and the sales-
people with whom you are dealing. Because of 
the nature of the market for penny stock, 
you may have to rely solely on the original 
brokerage firm that sold you the stock for 
prices and to buy the stock back from you. 
Ask the National Association of Securities 
Dealers, Inc. (NASD) or your state securities 
regulator, which is a member of the North 
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American Securities Administrators Asso-
ciation, Inc. (NASAA), about the licensing 
and disciplinary record of the brokerage firm 
and the salesperson contacting you. The 
telephone numbers of the NASD and NASAA 
are listed on the first page of this document. 

5. Be cautious if your salesperson leaves the 
firm. If the salesperson who sold you the 
stock leaves his or her firm, the firm may re-
assign your account to a new salesperson. If 
you have problems, ask to speak to the 
firm’s branch office manager or a compliance 
officer. Although the departing salesperson 
may ask you to transfer your stock to his or 
her new firm, you do not have to do so. Get 
information on the new firm. Be wary of re-
quests to sell your securities when the sales-
person transfers to a new firm. Also, you 
have the right to get your stock certificate 
from your selling firm. You do not have to 
leave the certificate with that firm or any 
other firm. 

YOUR RIGHTS 

Disclosures to you. Under penalty of federal 
law, your brokerage firm must tell you the 
following information at two different 
times—before you agree to buy or sell a 
penny stock, and after the trade, by written 
confirmation: 

• The bid and offer price quotes for penny 
stock, and the number of shares to which the 
quoted prices apply. The bid and offer quotes 
are the wholesale prices at which dealers 
trade among themselves. These prices give 
you an idea of the market value of the stock. 
The dealer must tell you these price quotes 
if they appear on an automated quotation 
system approved by the SEC. If not, the deal-
er must use its own quotes or trade prices. 
You should calculate the spread, the dif-
ference between the bid and offer quotes, to 
help decide if buying the stock is a good in-
vestment. 

A lack of quotes may mean that the mar-
ket among dealers is not active. It thus may 
be difficult to resell the stock. You also 
should be aware that the actual price 
charged to you for the stock may differ from 
the price quoted to you for 100 shares. You 
should therefore determine, before you agree 
to a purchase, what the actual sales price 
(before the markup) will be for the exact 
number of shares you want to buy. 

• The brokerage firm’s compensation for the 
trade. A markup is the amount a dealer adds 
to the wholesale offer price of the stock and 
a markdown is the amount it subtracts from 
the wholesale bid price of the stock as com-
pensation. A markup/markdown usually 
serves the same role as a broker’s commis-
sion on a trade. Most of the firms in the 
penny stock market will be dealers, not bro-
kers. 

• The compensation received by the brokerage 
firm’s salesperson for the trade. The brokerage 
firm must disclose to you, as a total sum, 

the cash compensation of your salesperson 
for the trade that is known at the time of 
the trade. The firm must describe in the 
written confirmation the nature of any other 
compensation of your salesperson that is un-
known at the time of the trade. 

In addition to the items listed above, your 
brokerage firm must send to you: 

• Monthly account statements. In general, 
your brokerage firm must send you a monthly 
statement that gives an estimate of the value 
of each penny stock in your account, if there 
is enough information to make an estimate. 
If the firm has not bought or sold any penny 
stocks for your account for six months, it 
can provide these statements every three 
months. 

A Written Statement of Your Financial Situa-
tion and Investment Goals. In general, unless 
you have had an account with your broker-
age firm for more than one year, or you have 
previously bought three different penny 
stocks from that firm, your brokerage firm 
must send you a written statement for you 
to sign that accurately describes your finan-
cial situation, your investment experience, 
and your investment goals, and that con-
tains a statement of why your firm decided 
that penny stocks are a suitable investment 
for you. The firm also must get your written 
consent to buy the penny stock. 

Legal remedies. If penny stocks are sold to 
you in violation of your rights listed above, 
or other federal or state securities laws, you 
may be able to cancel your purchase and get 
your money back. If the stocks are sold in a 
fraudulent manner, you may be able to sue 
the persons and firms that caused the fraud 
for damages. If you have signed an arbitra-
tion agreement, however, you may have to 
pursue your claim through arbitration. You 
may wish to contact an attorney. The SEC is 
not authorized to represent individuals in 
private litigation. 

However, to protect yourself and other in-
vestors, you should report any violations of 
your brokerage firm’s duties listed above and 
other securities laws to the SEC, the NASD, 
or your state securities administrator at the 
telephone numbers on the first page of this 
document. These bodies have the power to 
stop fraudulent and abusive activity of sales-
persons and firms engaged in the securities 
business. Or you can write to the SEC at 450 
Fifth St., NW., Washington, DC 20549; the 
NASD at 1735 K Street, NW., Washington, DC 
20006; or NASAA at 555 New Jersey Avenue, 
NW., Suite 750, Washington, DC 20001. 
NASAA will give you the telephone number 
of your state’s securities agency. If there is 
any disciplinary record of a person or a firm, 
the NASD, NASAA, or your state securities 
regulator will send you this information if 
you ask for it. 
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MARKET INFORMATION 

The market for penny stocks. Penny stocks 
usually are not listed on an exchange or 
quoted on the NASDAQ system. Instead, 
they are traded between dealers on the tele-
phone in the ‘‘over-the-counter’’ market. 
The NASD’s OTC Bulletin Board also will 
contain information on some penny stocks. 
At times, however, price information for 
these stocks is not publicly available. 

Market domination. In some cases, only one 
or two dealers, acting as ‘‘market makers,’’ 
may be buying and selling a given stock. You 
should first ask if a firm is acting as a broker 
(your agent) or as a dealer. A dealer buys 
stock itself to fill your order or already owns 
the stock. A market maker is a dealer who 
holds itself out as ready to buy and sell 
stock on a regular basis. If the firm is a mar-
ket maker, ask how many other market 
makers are dealing in the stock to see if the 
firm (or group of firms) dominates the mar-
ket. When there are only one or two market 
makers, there is a risk that the dealer or 
group of dealers may control the market in 
that stock and set prices that are not based 
on competitive forces. In recent years, some 
market makers have created fraudulent mar-
kets in certain penny stocks, so that stock 
prices rose suddenly, but collapsed just as 
quickly, at a loss to investors. 

Mark-ups and mark-downs. The actual price 
that the customer pays usually includes the 
mark-up or mark-down. Markups and 
markdowns are direct profits for the firm 
and its salespeople, so you should be aware 
of such amounts to assess the overall value 
of the trade. 

The ‘‘spread.’’ The difference between the 
bid and offer price is the spread. Like a 
mark-up or mark-down, the spread is an-
other source of profit for the brokerage firm 
and compensates the firm for the risk of 
owning the stock. A large spread can make a 
trade very expensive to an investor. For 
some penny stocks, the spread between the 
bid and offer may be a large part of the pur-
chase price of the stock. Where the bid price 
is much lower than the offer price, the mar-
ket value of the stock must rise substan-
tially before the stock can be sold at a prof-
it. Moreover, an investor may experience 
substantial losses if the stock must be sold 
immediately. 

Example: If the bid is $0.04 per share and 
the offer is $0.10 per share, the spread (dif-
ference) is $0.06, which appears to be a small 
amount. But you would lose $0.06 on every 
share that you bought for $0.10 if you had to 
sell that stock immediately to the same 
firm. If you had invested $5,000 at the $0.10 
offer price, the market maker’s repurchase 
price, at $0.04 bid, would be only $2,000; thus 
you would lose $3,000, or more than half of 
your investment, if you decided to sell the 
stock. In addition, you would have to pay 

compensation (a ‘‘mark-up,’’ ‘‘mark-down,’’ 
or commission) to buy and sell the stock. 1⁄4 

In addition to the amount of the spread, the 
price of your stock must rise enough to 
make up for the compensation that the deal-
er charged you when it first sold you the 
stock. Then, when you want to resell the 
stock, a dealer again will charge compensa-
tion, in the form of a markdown. The dealer 
subtracts the markdown from the price of 
the stock when it buys the stock from you. 
Thus, to make a profit, the bid price of your 
stock must rise above the amount of the 
original spread, the markup, and the mark-
down. 

Primary offerings. Most penny stocks are 
sold to the public on an ongoing basis. How-
ever, dealers sometimes sell these stocks in 
initial public offerings. You should pay spe-
cial attention to stocks of companies that 
have never been offered to the public before, 
because the market for these stocks is un-
tested. Because the offering is on a first-time 
basis, there is generally no market informa-
tion about the stock to help determine its 
value. The federal securities laws generally 
require broker-dealers to give investors a 
‘‘prospectus,’’ which contains information 
about the objectives, management, and fi-
nancial condition of the issuer. In the ab-
sence of market information, investors 
should read the company’s prospectus with 
special care to find out if the stocks are a 
good investment. However, the prospectus is 
only a description of the current condition of 
the company. The outlook of the start-up 
companies described in a prospectus often is 
very uncertain. 

For more information about penny stocks, 
contact the Office of Filings, Information, 
and Consumer Services of the U.S. Securities 
and Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549, (202) 272–7440. 
[57 FR 18035, Apr. 28, 1992, as amended at 57 
FR 31446, July 16, 1992; 58 FR 37417, July 12, 
1993] 

NATIONAL AND AFFILIATED SECURITIES 
ASSOCIATIONS 

§ 240.15Aa–1 Registration of a national 
or an affiliated securities associa-
tion. 

Any application for registration of an 
association as a national, or as an af-
filiated, securities association shall be 
made in triplicate on Form X–15AA–1 
accompanied by three copies of the ex-
hibits prescribed by the Commission to 
be filed in connection therewith. 

(Sec. 15A, 52 Stat. 1070; 15 U.S.C. 78o–3) 
[13 FR 8209, Dec. 22, 1948. Redesignated at 30 
FR 11851, Sept. 16, 1965] 
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§ 240.15Aj–1 Amendments and supple-
ments to registration statements of 
securities associations. 

Every association applying for reg-
istration or registered as a national se-
curities association or as an affiliated 
securities association shall keep its 
registration statement up-to-date in 
the manner prescribed below: 

(a) Amendments. Promptly after the 
discovery of any inaccuracy in the reg-
istration statement or in any amend-
ment or supplement thereto the asso-
ciation shall file with the Commission 
an amendment correcting such inaccu-
racy. 

(b) Current supplements. Promptly 
after any change which renders no 
longer accurate any information con-
tained or incorporated in the registra-
tion statement or in any amendment 
or supplement thereto the association 
shall file with the Commission a cur-
rent supplement setting forth such 
change, except that: 

(1) Supplements setting forth 
changes in the information called for 
in Exhibit C need not be filed until 10 
days after the calendar month in which 
the changes occur. 

(2) No current supplements need be 
filed with respect to changes in the in-
formation called for in Exhibit B. 

(3) If changes in the information 
called for in items (1) and (2) of Exhibit 
C are reported in any record which is 
published at least once a month by the 
association and promptly filed in trip-
licate with the Commission, no current 
supplement need be filed with respect 
thereto. 

(c) Annual supplements. (1) Promptly 
after March 1 of each year, the associa-
tion shall file with the Commission an 
annual consolidated supplement as of 
such date on Form X–15AJ–2 (§ 249.803) 
except that: 

(i) If the securities association pub-
lishes or cooperates in the publication 
of the information required in Items 
6(a) and 6(b) of Form X–15AJ–2 on an 
annual or more frequent basis, in lieu 
of filing such an item the securities as-
sociation may: 

(A) Identify the publication in which 
such information is available, the 
name, address, and telephone number 
of the person from whom such publica-

tion may be obtained, and the price 
thereof; and 

(B) Certify to the accuracy of such 
information as of its date. 

(ii) Promptly after March 1, 1995, and 
every three years thereafter each asso-
ciation shall file complete Exhibit A to 
Form X–15AJ–2. The information con-
tained in this exhibit shall be up to 
date as of the latest practicable date 
within 3 months of the date on which 
these exhibits are filed. If the associa-
tion publishes or cooperates in the pub-
lication of the information required in 
this exhibit on an annual or more fre-
quent basis, in lieu of filing such ex-
hibit the association may: 

(A) Identify the publication in which 
such information is available, the 
name, address, and telephone number 
of the person from whom such publica-
tion may be obtained, and the price 
thereof; and 

(B) Certify to the accuracy of such 
information as of its date. If a securi-
ties association keeps the information 
required in this exhibit up to date and 
makes it available to the Commission 
and the public upon request, in lieu of 
filing such an exhibit a securities asso-
ciation may certify that the informa-
tion is kept up to date and is available 
to the Commission and the public upon 
request. 

(2) Promptly after the close of each 
fiscal year of the association, it shall 
file with the Commission a supplement 
setting forth its balance sheet as of the 
close of such year and its income and 
expense statement for such year. 

(d) Filing, dating, etc. Each amend-
ment or supplement shall be filed in 
triplicate, at least one of which must 
be signed and attested, in the same 
manner as required in the case of the 
original registration statement, and 
must conform to the requirements of 
Form X–15Aj–1, except that the annual 
consolidated supplement shall be filed 
on Form X–15Aj–2. All amendments and 
supplements shall be dated and num-
bered in order of filing. One amend-
ment or supplement may include any 
number of changes. In addition to the 
formal filing of amendments and sup-
plements above described, each asso-
ciation shall send to the Commission 
three copies of any notices, reports, 
circulars, loose-leaf insertions, riders, 
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new additions, lists or other records of 
changes covered by amendments or 
supplements when, as and if such 
records are made available to members 
of the association. 

(Sec. 15A, 52 Stat. 1070; 15 U.S.C. 78o–3) 
[13 FR 8209, Dec. 22, 1948, as amended at 18 
FR 6259, Oct. 1, 1953. Redesignated at 30 FR 
11851, Sept. 16, 1965; 59 FR 66700, Dec. 28, 1994] 

§ 240.15Al2–1 [Reserved] 

§ 240.15Ba2–1 Application for registra-
tion of municipal securities dealers 
which are banks or separately iden-
tifiable departments or divisions of 
banks. 

(a) An application for registration, 
pursuant to Section 15B(a) of the Act, 
of a municipal securities dealer which 
is a bank (as defined in section 3(a)(6) 
of the Act) or a separately identifiable 
department or division of a bank (as 
defined by the Municipal Securities 
Rulemaking Board), shall be filed with 
the Commission on Form MSD (§ 249.950 
of this chapter), in accordance with the 
instructions contained therein. 

(b) If the information contained in 
any application for registration pursu-
ant to paragraph (a) of this section, or 
in any amendment to such application, 
is or becomes inaccurate for any rea-
son, applicant shall promptly file an 
amendment on Form MSD (§ 249.950 of 
this chapter) correcting such informa-
tion. 

(c) Every amendment filed pursuant 
to this rule shall constitute a ‘‘report’’ 
within the meaning of sections 17 and 
32(a) of the Act (15 U.S.C. 78q and 78ff 
(a)). 
[40 FR 49776, Oct. 24, 1975] 

§ 240.15Ba2–2 Application for registra-
tion of non-bank municipal securi-
ties dealers whose business is ex-
clusively intrastate. 

(a) An application for registration, 
pursuant to section 15B(a) of the Act, 
of a municipal securities dealer who is 
not subject to the requirements of 
§ 240.15Ba2–1, that is filed on or after 
January 25, 1993, shall be filed with the 
Central Registration Depository (oper-
ated by the National Association of Se-
curities Dealers, Inc.) on Form BD in 
accordance with the instructions con-
tained therein. 

(b) Every applicant shall file with its 
application for registration a state-
ment that such applicant is filing for 
registration as an intrastate dealer in 
accordance with the requirements of 
this section. Such statement shall be 
deemed a part of the application for 
registration. 

(c) If the information contained in 
any application for registration filed 
pursuant to paragraph (a) of this sec-
tion, or in any amendment to such ap-
plication, is or becomes inaccurate for 
any reason, the dealer shall promptly 
file with the Central Registration De-
pository an amendment on Form BD 
correcting such information. 

(d) Every application or amendment 
filed pursuant to this section shall con-
stitute a ‘‘report’’ filed with the Com-
mission within the meaning of Sections 
15B, 17, 18, 32(a), and other applicable 
provisions of the Act. 
[58 FR 14, Jan. 4, 1993] 

§ 240.15Ba2–4 Registration of suc-
cessor to registered municipal secu-
rities dealer. 

(a) In the event that a municipal se-
curities dealer succeeds to and con-
tinues the business of a registered mu-
nicipal securities dealer, the registra-
tion of the predecessor shall be deemed 
to remain effective as the registration 
of the successor if the successor, within 
30 days after such succession, files an 
application for registration on Form 
MSD, in the case of a municipal securi-
ties dealer that is a bank or a sepa-
rately identifiable department or divi-
sion of a bank, or Form BD, in the case 
of any other municipal securities deal-
er, and the predecessor files a notice of 
withdrawal from registration on Form 
MSDW or Form BDW, as the case may 
be; Provided, however, That the reg-
istration of the predecessor dealer will 
cease to be effective as the registration 
of the successor dealer 45 days after the 
application for registration on Form 
MSD or Form BD is filed by such suc-
cessor. 

(b) Notwithstanding paragraph (a) of 
this section, if a municipal securities 
dealer succeeds to and continues the 
business of a registered predecessor 
municipal securities dealer, and the 
succession is based solely on a change 
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in the predecessor’s date or state of in-
corporation, form of organization, or 
composition of a partnership, the suc-
cessor may, within 30 days after the 
succession, amend the registration of 
the predecessor dealer on Form MSD, 
in the case of a predecessor municipal 
securities dealer that is a bank or a 
separately identifiable department or 
division of a bank, or on Form BD, in 
the case of any other municipal securi-
ties dealer, to reflect these changes. 
This amendment shall be deemed an 
application for registration filed by the 
predecessor and adopted by the suc-
cessor. 
[58 FR 10, Jan. 4, 1993] 

§ 240.15Ba2–5 Registration of fidu-
ciaries. 

The registration of a municipal secu-
rities dealer shall be deemed to be the 
registration of any executor, adminis-
trator, guardian, conservator, assignee 
for the benefit of creditors, receiver, 
trustee in insolvency or bankruptcy, or 
other fiduciary, appointed or qualified 
by order, judgment, or decree of a 
court of competent jurisdiction to con-
tinue the business of such registered 
municipal securities dealer, provided 
that such fiduciary files with the Com-
mission, within 30 days after entering 
upon the performance of his duties, a 
statement setting forth as to such fidu-
ciary substantially the information re-
quired by Form MSD, if the municipal 
securities dealer is a bank or a sepa-
rately identifiable department of a 
bank, or Form BD, if the municipal se-
curities dealer is other than a bank or 
a separately identifiable department or 
division of a bank. 
[41 FR 28948, July 14, 1976] 

§ 240.15Ba2–6 [Reserved] 

§ 240.15Bc3–1 Withdrawal from reg-
istration of municipal securities 
dealers. 

(a) Notice of withdrawal from reg-
istration as a municipal securities 
dealer pursuant to section 15B(c) shall 
be filed on Form MSDW, in the case of 
a municipal securities dealer which is a 
bank or a separately identifiable de-
partment or division of a bank, or 
Form BDW, in the case of any other 
municipal securities dealer, in accord-

ance with the instructions contained 
therein. 

(b) Every notice of withdrawal from 
registration as a municipal securities 
dealer that is filed on Form BDW on or 
after January 25, 1993, by a dealer who 
has previously filed an application for 
registration on Form BD with the Cen-
tral Registration Depository (operated 
by the National Association of Securi-
ties Dealers, Inc.) shall be filed with 
the Central Registration Depository. 
Every other notice of withdrawal from 
registration as a dealer on Form BDW 
shall be filed with the Commission; ex-
cept that such notice shall be filed 
with the Central Registration Deposi-
tory beginning on September 30, 1993. 
Every notice of withdrawal on Form 
MSDW shall be filed with the Commis-
sion. 

(c) Except as hereinafter provided, a 
notice to withdraw from registration 
filed by a municipal securities dealer 
pursuant to section 15B(c) shall become 
effective for all matters on the 60th 
day after the filing thereof with the 
Commission or within such shorter pe-
riod of time as the Commission may 
determine. If a notice to withdraw 
from registration is filed with the Com-
mission at any time after the date of 
the issuance of a Commission order in-
stituting proceedings pursuant to sec-
tion 15B(c) to censure, place limita-
tions on the activities, functions or op-
erations of, or suspend or revoke the 
registration of, such municipal securi-
ties dealer, or if, before the effective 
date of the notice of withdrawal pursu-
ant to this paragraph (b), the Commis-
sion institutes such a proceeding or a 
proceeding to impose terms or condi-
tions upon such withdrawal, the notice 
of withdrawal shall not become effec-
tive pursuant to this paragraph (b) ex-
cept as such time and upon such terms 
and conditions as the Commission 
deems necessary or appropriate in the 
public interest or for the protection of 
investors. 

(d) Every notice of withdrawal filed 
pursuant to this section shall con-
stitute a ‘‘report’’ filed with the Com-
mission within the meaning of Sections 
15B, 17(a), and other applicable provi-
sions of the Act. 
[41 FR 28949, July 14, 1976, as amended at 58 
FR 14, Jan. 4, 1993] 
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§ 240.15Bc7–1 Availability of examina-
tion reports. 

(a) Upon written request, copies of 
any report of an examination of a mu-
nicipal securities dealer made by the 
Commission or furnished to it by an 
appropriate regulatory agency pursu-
ant to section 17(c)(3) of the Act or by 
a registered securities association pur-
suant to section 15B(c)(7)(B) of the Act 
shall be made available to the Munic-
ipal Securities Rulemaking Board (the 
‘‘Board’’) by the Commission subject to 
the following limitations: 

(1) The Board shall establish by rule 
and shall maintain adequate proce-
dures for ensuring the confidentiality 
of any information made available to it 
by the Commission pursuant to section 
15B(c)(7)(B) of the Act; 

(2) Information made available to the 
Board shall not identify any municipal 
securities broker, municipal securities 
dealer, or associated person that is the 
subject of a non-public examination re-
port. 

(b) If information to be made avail-
able to the Board is furnished to the 
Commission on a separate form pre-
pared by an appropriate regulatory 
agency other than the Commission or 
by a registered securities association, 
that form, rather than a copy of any 
report of an examination, will be made 
available to the Board, provided that 
the conditions set forth in this para-
graph are satisfied. Within sixty days 
of every six month period ending May 
31 and November 30, each appropriate 
regulatory agency or registered securi-
ties association making available in-
formation on a separate form shall fur-
nish to the Commission two copies of a 
form containing the information set 
forth in paragraphs (b)(1) through (b)(8) 
of this section. The Commission shall 
make one copy of the form promptly 
available to the Board. Copies of any 
forms furnished pursuant to this para-
graph shall not identify any municipal 
securities broker, municipal securities 
dealer, or associated person that is the 
subject of an examination from which 
information was derived for the form; 
however, the Commission may obtain 
for its own use, upon request, the iden-
tity of any such examinee or the full 
examination reports. Furnished forms 

shall include the following informa-
tion: 

(1) The report period. 
(2)(i) With respect to a registered se-

curities association, the number of ex-
aminations that formed the basis of 
the report and, of these examinations, 
the number that were routine, special, 
and financial/operational. 

(ii) With respect to an appropriate 
regulatory agency that is a bank agen-
cy, the number of examinations that 
formed the basis of the report and, of 
these examinations, the number that 
were routine, special, and financial/ 
operational. The number of examina-
tions that formed the basis of the re-
port of bank dealers and the number of 
examinations of separately identifiable 
departments or divisions of banks ef-
fecting municipal securities trans-
actions. 

(3) Indications of the violations of 
each Board rule found in examinations 
that formed the basis for the report. 

(4) Copies of public notices issued 
during the report period of any formal 
actions and non-public information re-
garding any actions taken on viola-
tions of Board rules. 

(5) Any comments concerning any 
questionable practices relating to mu-
nicipal securities activities, whether or 
not covered by provisions of the Act 
and the rules and regulations there-
under, including the rules of the Board. 

(6) Descriptions of any significant or 
recurring customer complaints relat-
ing to municipal securities activities 
received by the appropriate regulatory 
agency or registered securities associa-
tion during the report period or by mu-
nicipal securities dealers during the 12 
month period preceding the examina-
tion. 

(7) Description of any novel issues or 
interpretations arising under the 
Board’s rules. 

(8) Description of any changes to ex-
isting Board rules or additional rules 
that would improve the regulatory 
scheme for municipal securities profes-
sionals or assist in the enforcement of 
the Board’s rules. 

(c) Copies of any report of an exam-
ination of a municipal securities 
broker or municipal securities dealer 
made by the Commission or furnished 
to it pursuant to section 15B(c)(7)(B) or 
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17(c)(3) of the Act, or separate forms 
made available to the Commission pur-
suant to paragraph (b) of this section, 
will be maintained in a non-public file. 
[50 FR 48556, Nov. 26, 1985] 

REGISTRATION OF GOVERNMENT SECURI-
TIES BROKERS AND GOVERNMENT SECU-
RITIES DEALERS 

SOURCE: Sections 240.15.Ca1–1 through 
240.15Cc1–1 appear at 52 FR 16839, May 6, 1987, 
unless otherwise noted. 

§ 240.15Ca1–1 Notice of government se-
curities broker-dealer activities. 

(a) Every government securities 
broker or government securities dealer 
that is a broker or dealer registered 
pursuant to section 15 or 15B of the Act 
(other than a financial institution as 
defined in section 3(a)(46) of the Act) 
shall file with the Commission written 
notice on Form BD (§ 249.501 of this 
chapter) in accordance with the in-
structions contained therein that it is 
a government securities broker or gov-
ernment securities dealer. After July 
25, 1987, every broker or dealer subject 
to this paragraph shall file notice that 
it is a government securities broker or 
government securities dealer prior to 
or on the date it begins acting as a gov-
ernment securities broker or govern-
ment securities dealer. 

(b) Every government securities 
broker or government securities dealer 
required to file notice under paragraph 
(a) of this section shall file with the 
Commission written notice on Form 
BD in accordance with the instructions 
contained therein when it ceases to be 
a government securities broker or gov-
ernment securities dealer. Notice shall 
be filed within 30 days after the date 
the broker or dealer has ceased acting 
as a government securities broker or a 
government securities dealer. 

(c) Any notice required pursuant to 
this section shall be considered filed 
with the Commission if it is filed with 
the Central Registration Depository 
operated by the National Association 
of Securities Dealers, Inc. 
[52 FR 16839, May 6, 1987, as amended at 58 
FR 14, Jan. 4, 1993] 

§ 240.15Ca2–1 Application for registra-
tion as a government securities 
broker or government securities 
dealer. 

(a) An application for registration, 
pursuant to Section 15C(a)(1)(A) of the 
Act, of a government securities broker 
or government securities dealer that is 
filed on or after January 25, 1993, shall 
be filed with the Central Registration 
Depository (operated by the National 
Association of Securities Dealers, Inc.) 
on Form BD in accordance with the in-
structions contained therein. 

(b) Temporary filing instructions. 
Every registered government securities 
broker or government securities dealer 
who is not a member of the National 
Association of Securities Dealers, Inc. 
shall file a complete Form BD (as re-
vised November 16, 1992, and as amend-
ed) with the Central Registration De-
pository in accordance with the sched-
ule set forth in § 240.15b3–1(b). 

(c) Every application or amendment 
filed pursuant to this section shall con-
stitute a ‘‘report’’ filed with the Com-
mission within the meaning of Sections 
15, 15C, 17(a), 18, 32(a), and other appli-
cable provisions of the Act. 
[58 FR 15, Jan. 4, 1993] 

§ 240.15Ca2–2 [Reserved] 

§ 240.15Ca2–3 Registration of suc-
cessor to registered government se-
curities broker or government secu-
rities dealer. 

(a) In the event that a government 
securities broker or government secu-
rities dealer succeeds to and continues 
the business of a government securities 
broker or government securities dealer 
registered pursuant to section 
15C(a)(1)(A) of the Act, the registration 
of the predecessor shall be deemed to 
remain effective as the registration of 
the successor if the successor, within 30 
days after such succession, files an ap-
plication for registration on Form BD, 
and the predecessor files a notice of 
withdrawal from registration on Form 
BDW; Provided, however, That the reg-
istration of the predecessor govern-
ment securities broker or government 
securities dealer will cease to be effec-
tive as the registration of the successor 
government securities broker or gov-
ernment securities dealer 45 days after 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00342 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



333 

Securities and Exchange Commission § 240.15Ca2–5 

the application for registration on 
Form BD is filed by such successor. 

(b) Notwithstanding paragraph (a) of 
this section, if a government securities 
broker or government securities dealer 
succeeds to and continues the business 
of a predecessor government securities 
broker or government securities dealer 
that is registered pursuant to section 
15C(a)(1)(A) of the Act, and the succes-
sion is based solely on a change in the 
predecessor’s date or state of incorpo-
ration, form of organization, or com-
position of a partnership, the successor 
may, within 30 days after the succes-
sion, amend the registration of the 
predecessor broker or dealer on Form 
BD to reflect these changes. This 
amendment shall be deemed an appli-
cation for registration filed by the 
predecessor and adopted by the suc-
cessor. 
[58 FR 11, Jan. 4, 1993] 

§ 240.15Ca2–4 Registration of fidu-
ciaries. 

The registration of a government se-
curities broker or government securi-
ties dealer pursuant to section 15C of 
the Act shall be deemed to be the reg-
istration of any executor, adminis-
trator, guardian, conservator, assignee 
for the benefit of creditors, receiver, 
trustee in insolvency or bankruptcy, or 
other fiduciary, appointed or qualified 
by order, judgment, or decree of a 
court of competent jurisdiction to con-
tinue the business of such registered 
government securities broker or gov-
ernment securities dealer, provided 
that such fiduciary files with the Com-
mission, no more than 30 days after en-
tering upon the performance of its du-
ties, a statement setting forth as to 
such fiduciary substantially the infor-
mation required by Form BD. 

§ 240.15Ca2–5 Consent to service of 
process to be furnished by non-resi-
dent government securities brokers 
or government securities dealers 
and by non-resident general part-
ners or managing agents of govern-
ment securities brokers or govern-
ment securities dealers. 

(a) Each non-resident government se-
curities broker or government securi-
ties dealer applying for registration 
pursuant to section 15C(a)(1)(A) of the 
Act, each non-resident general partner 

of a government securities broker or 
government securities dealer partner-
ship that is applying for such registra-
tion, and each non-resident managing 
agent of any other unincorporated gov-
ernment securities broker or govern-
ment securities dealer that is applying 
for registration, shall furnish to the 
Commission, in a form acceptable to 
the Commission, a written irrevocable 
consent and power of attorney that— 

(1) Designates the Securities and Ex-
change Commission as an agent of such 
government securities broker or gov-
ernment securities dealer upon whom 
may be served any process, pleadings, 
or other papers in any civil suit or ac-
tion brought in any appropriate court 
in any place subject to the jurisdiction 
of the United States, with respect to 
any cause of action, 

(i) That accrues during the period be-
ginning when such government securi-
ties broker or government securities 
dealer becomes registered pursuant to 
section 15C(a)(1)(A) of the Act and end-
ing either when such registration is 
cancelled or revoked, or when a notice 
filed by such government securities 
broker or government securities dealer 
to withdraw from such registration be-
comes effective, whichever is earlier, 

(ii) That arises out of any activity, in 
any place subject to the jurisdiction of 
the United States, occurring in connec-
tion with the conduct of the business of 
such government securities broker or 
government securities dealer, and 

(iii) That is founded, directly or indi-
rectly, upon the Securities Act of 1933, 
the Securities Exchange Act of 1934, 
the Trust Indenture Act of 1939, the In-
vestment Company Act of 1940, the In-
vestment Advisers Act of 1940, or any 
rule or regulation under any of those 
Acts, and 

(2) Stipulates and agrees that any 
such civil suit or action may be com-
menced against such government secu-
rities broker or government securities 
dealer by the service of process upon 
the Commission and the forwarding of 
a copy thereof as provided in paragraph 
(c) of this section and that the service 
as aforesaid of any such process, plead-
ings, or other papers upon the Commis-
sion shall be taken and held in all 
courts to be as valid and binding as if 
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due process service thereof had been 
made. 

(b) Each government securities 
broker or government securities dealer 
registered pursuant to section 
15C(a)(1)(A) of the Act that becomes a 
non-resident government securities 
broker or government securities deal-
er, and each general partner or man-
aging agent of an unincorporated gov-
ernment securities broker or govern-
ment securities dealer registered or ap-
plying for registration pursuant to sec-
tion 15C(a)(1)(A) of the Act who be-
comes a non-resident after such reg-
istration or filing of an application for 
such registration, shall furnish such 
consent and power of attorney no more 
than 30 days thereafter. 

(c) Service of any process, pleadings, 
or other papers on the Commission 
under this rule shall be made by deliv-
ering the requisite number of copies 
thereof to the Secretary of the Com-
mission or to such other person as the 
Commission may authorize to act in its 
behalf. Whenever any process, plead-
ings, or other papers as aforesaid are 
served upon the Commission, it shall 
promptly forward a copy thereof by 
registered or certified mail to the ap-
propriate defendants at their last ad-
dress of record filed with the Commis-
sion; but any failure by the Commis-
sion to forward such a copy shall have 
no effect on the validity of the service 
made upon the Commission. The Com-
mission shall be furnished a sufficient 
number of copies for such purpose, and 
one copy for its file. 

(d) For purposes of this rule the fol-
lowing definitions shall apply: 

(1) The term managing agent shall 
mean any person, including a trustee, 
who directs or manages or who partici-
pates in the directing or managing of 
the affairs of any unincorporated orga-
nization or association that is not a 
partnership. 

(2) The term non-resident government 
securities broker or government securities 
dealer shall mean (i) in the case of an 
individual, one who is domiciled in or 
has his principal place of business in 
any place not subject to the jurisdic-
tion of the United States, (ii) in the 
case of a corporation, one incorporated 
in or having its principal place of busi-
ness in any place not subject to the ju-
risdiction of the United States; (iii) in 

the case of a partnership or other unin-
corporated organization or association, 
one having its principal place of busi-
ness in any place not subject to the ju-
risdiction of the United States. 

(3) A general partner or managing 
agent of a government securities 
broker or government securities dealer 
shall be deemed to be a non-resident if 
he is domiciled in any place not subject 
to the jurisdiction of the United 
States. 

§ 240.15Cc1–1 Withdrawal from reg-
istration of government securities 
brokers or government securities 
dealers. 

(a) Notice of withdrawal from reg-
istration as a government securities 
broker or government securities dealer 
pursuant to section 15C(a)(1)(A) of the 
Act shall be filed on Form BDW in ac-
cordance with the instructions con-
tained therein. 

(b) Every notice of withdrawal from 
registration as a government securities 
broker or dealer that is filed on or 
after January 25, 1993, by a government 
securities broker or dealer who has pre-
viously filed an application for reg-
istration with the Central Registration 
Depository (operated by the National 
Association of Securities Dealers, Inc.) 
shall be filed with the Central Reg-
istration Depository. Every other no-
tice of withdrawal from registration as 
a government securities broker or deal-
er shall be filed with the Commission; 
except that such notice shall be filed 
with the Central Registration Deposi-
tory beginning on September 30, 1993. 

(c) Except as hereinafter provided, a 
notice to withdraw from registration 
filed by a government securities broker 
or government securities dealer shall 
become effective for all matters on the 
sixtieth day after the filing thereof 
with the Commission or within such 
shorter period of time as the Commis-
sion shall determine. If a notice to 
withdraw from registration is filed 
with the Commission at any time sub-
sequent to the date of the issuance of a 
Commission order instituting pro-
ceedings pursuant to section 15C(c) to 
censure, place limitations on the ac-
tivities, functions or operations of, or 
suspend or revoke the registration of, 
such 
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government securities broker or gov-
ernment securities dealer or if, before 
the effective date of the notice of with-
drawal pursuant to this paragraph (b) 
of this section, the Commission insti-
tutes such a proceeding or a proceeding 
to impose terms or conditions upon 
such withdrawal, the notice of with-
drawal shall not become effective pur-
suant to this paragraph (b) of this sec-
tion except at such time and upon such 
terms and conditions as the Commis-
sion deems necessary or appropriate in 
the public interest or for the protec-
tion of investors. 

(d) Every notice of withdrawal filed 
pursuant to this section shall con-
stitute a ‘‘report’’ filed with the Com-
mission within the meaning of sections 
15, 15C, 32(a), and other applicable pro-
visions of the Act. 
[52 FR 16839, May 6, 1987, as amended at 58 
FR 15, Jan. 4, 1993] 

REPORTS OF DIRECTORS, OFFICERS, AND 
PRINCIPAL SHAREHOLDERS 

SOURCE: Sections 240.16a–1 through 240.16a– 
10 appear at 56 FR 7265, Feb 21, 1991, unless 
otherwise noted. 

§ 240.16a–1 Definition of Terms. 
Terms defined in this rule shall apply 

solely to section 16 of the Act and the 
rules thereunder. These terms shall not 
be limited to section 16(a) of the Act 
but also shall apply to all other sub-
sections under section 16 of the Act. 

(a) The term beneficial owner shall 
have the following applications: 

(1) Solely for purposes of determining 
whether a person is a beneficial owner 
of more than ten percent of any class 
of equity securities registered pursuant 
to section 12 of the Act, the term ‘‘ben-
eficial owner’’ shall mean any person 
who is deemed a beneficial owner pur-
suant to section 13(d) of the Act and 
the rules thereunder; provided, however, 
that the following institutions or per-
sons shall not be deemed the beneficial 
owner of securities of such class held 
for the benefit of third parties or in 
customer or fiduciary accounts in the 
ordinary course of business (or in the 
case of an employee benefit plan speci-
fied in paragraph (a)(1)(vi) of this sec-
tion, of securities of such class allo-
cated to plan participants where par-
ticipants have voting power) as long as 

such shares are acquired by such insti-
tutions or persons without the purpose 
or effect of changing or influencing 
control of the issuer or engaging in any 
arrangement subject to Rule 13d–3(b) 
(§ 240.13d–3(b)): 

(i) A broker or dealer registered 
under section 15 of the Act (15 U.S.C. 
78o); 

(ii) A bank as defined in section 
3(a)(6) of the Act (15 U.S.C. 78c); 

(iii) An insurance company as defined 
in section 3(a)(19) of the Act (15 U.S.C. 
78c); 

(iv) An investment company reg-
istered under section 8 of the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–8); 

(v) Any person registered as an in-
vestment adviser under Section 203 of 
the Investment Advisers Act of 1940 (15 
U.S.C. 80b–3) or under the laws of any 
state; 

(vi) An employee benefit plan as de-
fined in Section 3(3) of the Employee 
Retirement Income Security Act of 
1974, as amended, 29 U.S.C. 1001 et seq. 
(‘‘ERISA’’) that is subject to the provi-
sions of ERISA, or any such plan that 
is not subject to ERISA that is main-
tained primarily for the benefit of the 
employees of a state or local govern-
ment or instrumentality, or an endow-
ment fund; 

(vii) A parent holding company or 
control person, provided the aggregate 
amount held directly by the parent or 
control person, and directly and indi-
rectly by their subsidiaries or affiliates 
that are not persons specified in para-
graphs (a)(1)(i) through (ix), does not 
exceed one percent of the securities of 
the subject class; 

(viii) A savings association as defined 
in Section 3(b) of the Federal Deposit 
Insurance Act (12 U.S.C. 1813); 

(ix) A church plan that is excluded 
from the definition of an investment 
company under section 3(c)(14) of the 
Investment Company Act of 1940 (15 
U.S.C. 80a–30; and 

(x) A group, provided that all the 
members are persons specified in 
§ 240.16a–1(a)(1)(i) through (ix). 

(xi) A group, provided that all the 
members are persons specified in 
§ 240.16a–1(a)(1) (i) through (vii). 
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NOTE TO PARAGRAPH (A). Pursuant to this 
section, a person deemed a beneficial owner 
of more than ten percent of any class of eq-
uity securities registered under section 12 of 
the Act would file a Form 3 (§ 249.103), but 
the securities holdings disclosed on Form 3, 
and changes in beneficial ownership reported 
on subsequent Forms 4 (§ 249.104) or 5 
(§ 249.105), would be determined by the defini-
tion of ‘‘beneficial owner’’ in paragraph (a)(2) 
of this section. 

(2) Other than for purposes of deter-
mining whether a person is a beneficial 
owner of more than ten percent of any 
class of equity securities registered 
under Section 12 of the Act, the term 
beneficial owner shall mean any person 
who, directly or indirectly, through 
any contract, arrangement, under-
standing, relationship or otherwise, 
has or shares a direct or indirect pecu-
niary interest in the equity securities, 
subject to the following: 

(i) The term pecuniary interest in any 
class of equity securities shall mean 
the opportunity, directly or indirectly, 
to profit or share in any profit derived 
from a transaction in the subject secu-
rities. 

(ii) The term indirect pecuniary inter-
est in any class of equity securities 
shall include, but not be limited to: 

(A) Securities held by members of a 
person’s immediate family sharing the 
same household; provided, however, 
that the presumption of such beneficial 
ownership may be rebutted; see also 
§ 240.16a–1(a)(4); 

(B) A general partner’s proportionate 
interest in the portfolio securities held 
by a general or limited partnership. 
The general partner’s proportionate in-
terest, as evidenced by the partnership 
agreement in effect at the time of the 
transaction and the partnership’s most 
recent financial statements, shall be 
the greater of: 

(1) The general partner’s share of the 
partnership’s profits, including profits 
attributed to any limited partnership 
interests held by the general partner 
and any other interests in profits that 
arise from the purchase and sale of the 
partnership’s portfolio securities; or 

(2) The general partner’s share of the 
partnership capital account, including 
the share attributable to any limited 
partnership interest held by the gen-
eral partner. 

(C) A performance-related fee, other 
than an asset-based fee, received by 
any broker, dealer, bank, insurance 
company, investment company, invest-
ment adviser, investment manager, 
trustee or person or entity performing 
a similar function; provided, however, 
that no pecuniary interest shall be 
present where: 

(1) The performance-related fee, re-
gardless of when payable, is calculated 
based upon net capital gains and/or net 
capital appreciation generated from 
the portfolio or from the fiduciary’s 
overall performance over a period of 
one year or more; and 

(2) Equity securities of the issuer do 
not account for more than ten percent 
of the market value of the portfolio. A 
right to a nonperformance-related fee 
alone shall not represent a pecuniary 
interest in the securities; 

(D) A person’s right to dividends that 
is separated or separable from the un-
derlying securities. Otherwise, a right 
to dividends alone shall not represent a 
pecuniary interest in the securities; 

(E) A person’s interest in securities 
held by a trust, as specified in § 240.16a– 
8(b); and 

(F) A person’s right to acquire equity 
securities through the exercise or con-
version of any derivative security, 
whether or not presently exercisable. 

(iii) A shareholder shall not be 
deemed to have a pecuniary interest in 
the portfolio securities held by a cor-
poration or similar entity in which the 
person owns securities if the share-
holder is not a controlling shareholder 
of the entity and does not have or 
share investment control over the enti-
ty’s portfolio. 

(3) Where more than one person sub-
ject to section 16 of the Act is deemed 
to be a beneficial owner of the same eq-
uity securities, all such persons must 
report as beneficial owners of the secu-
rities, either separately or jointly, as 
provided in § 240.16a–3(j). In such cases, 
the amount of short-swing profit recov-
erable shall not be increased above the 
amount recoverable if there were only 
one beneficial owner. 

(4) Any person filing a statement pur-
suant to section 16(a) of the Act may 
state that the filing shall not be 
deemed an admission that such person 
is, for purposes of section 16 of the Act 
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or otherwise, the beneficial owner of 
any equity securities covered by the 
statement. 

(5) The following interests are 
deemed not to confer beneficial owner-
ship for purposes of section 16 of the 
Act: 

(i) Interests in portfolio securities 
held by any holding company reg-
istered under the Public Utility Hold-
ing Company Act of 1935 (15 U.S.C. 79a 
et seq.); 

(ii) Interests in portfolio securities 
held by any investment company reg-
istered under the Investment Company 
Act of 1940 (15 U.S.C. 80a–1 et seq.); and 

(iii) Interests in securities com-
prising part of a broad-based, publicly 
traded market basket or index of 
stocks, approved for trading by the ap-
propriate federal governmental author-
ity. 

(b) The term call equivalent position 
shall mean a derivative security posi-
tion that increases in value as the 
value of the underlying equity in-
creases, including, but not limited to, a 
long convertible security, a long call 
option, and a short put option position. 

(c) The term derivative securities shall 
mean any option, warrant, convertible 
security, stock appreciation right, or 
similar right with an exercise or con-
version privilege at a price related to 
an equity security, or similar securi-
ties with a value derived from the 
value of an equity security, but shall 
not include: 

(1) Rights of a pledgee of securities to 
sell the pledged securities; 

(2) Rights of all holders of a class of 
securities of an issuer to receive secu-
rities pro rata, or obligations to dis-
pose of securities, as a result of a merg-
er, exchange offer, or consolidation in-
volving the issuer of the securities; 

(3) Rights or obligations to surrender 
a security, or have a security withheld, 
upon the receipt or exercise of a deriv-
ative security or the receipt or vesting 
of equity securities, in order to satisfy 
the exercise price or the tax with-
holding consequences of receipt, exer-
cise or vesting; 

(4) Interests in broad-based index op-
tions, broad-based index futures, and 
broad-based publicly traded market 
baskets of stocks approved for trading 

by the appropriate federal govern-
mental authority; 

(5) Interests or rights to participate 
in employee benefit plans of the issuer; 

(6) Rights with an exercise or conver-
sion privilege at a price that is not 
fixed; or 

(7) Options granted to an underwriter 
in a registered public offering for the 
purpose of satisfying over-allotments 
in such offering. 

(d) The term equity security of such 
issuer shall mean any equity security 
or derivative security relating to an 
issuer, whether or not issued by that 
issuer. 

(e) The term immediate family shall 
mean any child, stepchild, grandchild, 
parent, stepparent, grandparent, 
spouse, sibling, mother-in-law, father- 
in-law, son-in-law, daughter-in-law, 
brother-in-law, or sister-in-law, and 
shall include adoptive relationships. 

(f) The term ‘‘officer’’ shall mean an 
issuer’s president, principal financial 
officer, principal accounting officer (or, 
if there is no such accounting officer, 
the controller), any vice-president of 
the issuer in charge of a principal busi-
ness unit, division or function (such as 
sales, administration or finance), any 
other officer who performs a policy- 
making function, or any other person 
who performs similar policy-making 
functions for the issuer. Officers of the 
issuer’s parent(s) or subsidiaries shall 
be deemed officers of the issuer if they 
perform such policy-making functions 
for the issuer. In addition, when the 
issuer is a limited partnership, officers 
or employees of the general partner(s) 
who perform policy-making functions 
for the limited partnership are deemed 
officers of the limited partnership. 
When the issuer is a trust, officers or 
employees of the trustee(s) who per-
form policy-making functions for the 
trust are deemed officers of the trust. 

NOTE: ‘‘Policy-making function’’ is not in-
tended to include policy-making functions 
that are not significant. If pursuant to Item 
401(b) of Regulation S–K (§ 229.401(b)) the 
issuer identifies a person as an ‘‘executive of-
ficer,’’ it is presumed that the Board of Di-
rectors has made that judgment and that the 
persons so identified are the officers for pur-
poses of Section 16 of the Act, as are such 
other persons enumerated in this paragraph 
(f) but not in Item 401(b). 
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(g) The term portfolio securities shall 
mean all securities owned by an entity, 
other than securities issued by the en-
tity. 

(h) The term put equivalent position 
shall mean a derivative security posi-
tion that increases in value as the 
value of the underlying equity de-
creases, including, but not limited to, a 
long put option and a short call option 
position. 
[56 FR 7265, Feb. 21, 1991, as amended at 56 
FR 19927, May 1, 1991; 61 FR 30391, June 14, 
1996; 63 FR 2868, Jan. 16, 1998] 

§ 240.16a–2 Persons and transactions 
subject to section 16. 

Any person who is the beneficial 
owner, directly or indirectly, of more 
than ten percent of any class of equity 
securities (‘‘ten percent beneficial 
owner’’) registered pursuant to section 
12 of the Act, any director or officer of 
the issuer of such securities, and any 
person specified in section 17(a) of the 
Public Utility Holding Company Act of 
1935 or section 30(f) of the Investment 
Company Act of 1940, including any 
person specified in § 240.16a–8, shall be 
subject to the provisions of section 16 
of the Act. The rules under section 16 
of the Act apply to any class of equity 
securities of an issuer whether or not 
registered under section 12 of the Act. 
The rules under section 16 of the Act 
also apply to non-equity securities as 
provided by the Public Utility Holding 
Company Act of 1935 and the Invest-
ment Company Act of 1940. With re-
spect to transactions by persons sub-
ject to section 16 of the Act: 

(a) A transaction(s) carried out by a 
director or officer in the six months 
prior to the director or officer becom-
ing subject to section 16 of the Act 
shall be subject to section 16 of the Act 
and reported on the first required Form 
4 only if the transaction(s) occurred 
within six months of the transaction 
giving rise to the Form 4 filing obliga-
tion and the director or officer became 
subject to section 16 of the Act solely 
as a result of the issuer registering a 
class of equity securities pursuant to 
section 12 of the Act. 

(b) A transaction(s) following the ces-
sation of director or officer status shall 
be subject to section 16 of the Act only 
if: 

(1) Executed within a period of less 
than six months of an opposite trans-
action subject to section 16(b) of the 
Act that occurred while that person 
was a director or officer; and 

(2) Not otherwise exempted from sec-
tion 16(b) of the Act pursuant to the 
provisions of this chapter. 

NOTE TO PARAGRAPH (B): For purposes of 
this paragraph, an acquisition and a disposi-
tion each shall be an opposite transaction 
with respect to the other. 

(c) The transaction that results in a 
person becoming a ten percent bene-
ficial owner is not subject to section 16 
of the Act unless the person otherwise 
is subject to section 16 of the Act. A 
ten percent beneficial owner not other-
wise subject to section 16 of the Act 
must report only those transactions 
conducted while the beneficial owner of 
more than ten percent of a class of eq-
uity securities of the issuer registered 
pursuant to section 12 of the Act. 

(d)(1) Transactions by a person or en-
tity shall be exempt from the provi-
sions of section 16 of the Act for the 12 
months following appointment and 
qualification, to the extent such person 
or entity is acting as: 

(i) Executor or administrator of the 
estate of a decedent; 

(ii) Guardian or member of a com-
mittee for an incompetent; 

(iii) Receiver, trustee in bankruptcy, 
assignee for the benefit of creditors, 
conservator, liquidating agent, or 
other similar person duly authorized 
by law to administer the estate or as-
sets of another person; or 

(iv) Fiduciary in a similar capacity. 
(2) Transactions by such person or 

entity acting in a capacity specified in 
paragraph (d)(1) of this section after 
the period specified in that paragraph 
shall be subject to section 16 of the Act 
only where the estate, trust or other 
entity is a beneficial owner of more 
than ten percent of any class of equity 
security registered pursuant to section 
12 of the Act. 
[56 FR 7265, Feb. 21, 1991, as amended at 61 
FR 30392, June 14, 1996] 

§ 240.16a–3 Reporting transactions and 
holdings. 

(a) Initial statements of beneficial 
ownership of equity securities required 
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by section 16(a) of the Act shall be filed 
on Form 3. Statements of changes in 
beneficial ownership required by that 
section shall be filed on Form 4. An-
nual statements shall be filed on Form 
5. At the election of the reporting per-
son, any transaction required to be re-
ported on Form 5 may be reported on 
an earlier filed Form 4. All such state-
ments shall be prepared and filed in ac-
cordance with the requirements of the 
applicable form. 

(b) A person filing statements pursu-
ant to section 16(a) of the Act with re-
spect to any class of equity securities 
registered pursuant to section 12 of the 
Act need not file an additional state-
ment on Form 3: 

(1) When an additional class of equity 
securities of the same issuer becomes 
registered pursuant to section 12 of the 
Act; or 

(2) When such person assumes a dif-
ferent or an additional relationship to 
the same issuer (for example, when an 
officer becomes a director). 

(c) Any issuer that has equity securi-
ties listed on more than one national 
securities exchange may designate one 
exchange as the only exchange with 
which reports pursuant to section 16(a) 
of the Act need be filed. Such designa-
tion shall be made in writing and shall 
be filed with the Commission and with 
each national securities exchange on 
which any equity security of the issuer 
is listed at the time of such election. 
The reporting person’s obligation to 
file reports with each national securi-
ties exchange on which any equity se-
curity of the issuer is listed shall be 
satisfied by filing with the exchange so 
designated. 

(d) Any person required to file a 
statement with respect to securities of 
a single issuer under both section 16(a) 
of the Act and either section 17(a) of 
the Public Utility Holding Company 
Act of 1935 or section 30(f) of the In-
vestment Company Act of 1940 may file 
a single statement containing the re-
quired information, which will be 
deemed to be filed under both Acts. 

(e) Any person required to file a 
statement under section 16(a) of the 
Act shall, not later than the time the 
statement is transmitted for filing 
with the Commission, send or deliver a 
duplicate to the person designated by 

the issuer to receive such statements, 
or, in the absence of such a designa-
tion, to the issuer’s corporate sec-
retary or person performing equivalent 
functions. 

(f)(1) A Form 5 shall be filed by every 
person who at any time during the 
issuer’s fiscal year was subject to sec-
tion 16 of the Act with respect to such 
issuer, except as provided in paragraph 
(f)(2) of this section. The Form shall be 
filed within 45 days after the issuer’s 
fiscal year end, and shall disclose the 
following holdings and transactions 
not reported previously on Forms 3, 4 
or 5: 

(i) All transactions during the most 
recent fiscal year that were exempt 
from section 16(b) of the Act, except: 

(A) Exercises and conversions of de-
rivative securities exempt under either 
§ 240.16b–3 or § 240.16b–6(b) (these are re-
quired to be reported on Form 4); 

(B) Transactions exempt from section 
16(b) of the Act pursuant to § 240.16b– 
3(c), which shall be exempt from sec-
tion 16(a) of the Act; and 

(C) Transactions exempt from section 
16(a) of the Act pursuant to another 
rule; 

(ii) Transactions that constituted 
small acquisitions pursuant to 
§ 240.16a–6(a); 

(iii) All holdings and transactions 
that should have been reported during 
the most recent fiscal year, but were 
not; and 

(iv) With respect to the first Form 5 
requirement for a reporting person, all 
holdings and transactions that should 
have been reported in each of the 
issuer’s last two fiscal years but were 
not, based on the reporting person’s 
reasonable belief in good faith in the 
completeness and accuracy of the in-
formation. 

(2) Notwithstanding the above, no 
Form 5 shall be required where all 
transactions otherwise required to be 
reported on the Form 5 have been re-
ported before the due date of the Form 
5. 

Persons no longer subject to section 16 of 
the Act, but who were subject to the Section 
at any time during the issuer’s fiscal year, 
must file a Form 5 unless paragraph (f)(2) is 
satisfied. See also § 240.16a–2(b) regarding the 
reporting obligations of persons ceasing to 
be officers or directors. 
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(g)(1) A Form 4 shall be filed to re-
port all transactions not exempt from 
section 16(b) of the Act and all exer-
cises and conversions of derivative se-
curities, regardless of whether exempt 
from section 16(b) of the Act. 

(2) At the option of the reporting per-
son, transactions that are reportable 
on Form 5 may be reported on Form 4, 
provided that the Form 4 is filed no 
later than the due date of the Form 5 
with respect to the fiscal year in which 
the transaction occurred. 

(h) The date of filing with the Com-
mission shall be the date of receipt by 
the Commission; Provided, however, 
That a Form 3, 4, or 5 shall be deemed 
to have been timely filed if the filing 
person establishes that the Form had 
been transmitted timely to a third 
party company or governmental entity 
providing delivery services in the ordi-
nary course of business, which guaran-
teed delivery of the filing to the Com-
mission no later than the required fil-
ing date. 

(i) Signatures. Where Section 16 of the 
Act, or the rules or forms thereunder, 
require a document filed with or fur-
nished to the Commission to be signed, 
such document shall be manually 
signed, or signed using either typed 
signatures or duplicated or facsimile 
versions of manual signatures. Where 
typed, duplicated or facsimile signa-
tures are used, each signatory to the 
filing shall manually sign a signature 
page or other document authen-
ticating, acknowledging or otherwise 
adopting his or her signature that ap-
pears in the filing. Such document 
shall be executed before or at the time 
the filing is made and shall be retained 
by the filer for a period of five years. 
Upon request, the filer shall furnish to 
the Commission or its staff a copy of 
any or all documents retained pursuant 
to this section. 

(j) Where more than one person sub-
ject to section 16 of the Act is deemed 
to be a beneficial owner of the same eq-
uity securities, all such persons must 
report as beneficial owners of the secu-
rities, either separately or jointly. 
Where persons in a group are deemed to 
be beneficial owners of equity securi-
ties pursuant to § 240.16a–1(a)(1) due to 
the aggregation of holdings, a single 
Form 3, 4 or 5 may be filed on behalf of 

all persons in the group. Joint and 
group filings must include all required 
information for each beneficial owner, 
and such filings must be signed by each 
beneficial owner, or on behalf of such 
owner by an authorized person. 
[56 FR 7265, Feb. 21, 1991, as amended at 60 
FR 26622, May 17, 1995; 61 FR 30392, 30404, 
June 14, 1996] 

§ 240.16a–4 Derivative securities. 
(a) For purposes of section 16 of the 

Act, both derivative securities and the 
underlying securities to which they re-
late shall be deemed to be the same 
class of equity securities, except that 
the acquisition or disposition of any 
derivative security shall be separately 
reported. 

(b) The exercise or conversion of a 
call equivalent position shall be re-
ported on Form 4 and treated for re-
porting purposes as: 

(1) A purchase of the underlying secu-
rity; and 

(2) A closing of the derivative secu-
rity position. 

(c) The exercise or conversion of a 
put equivalent position shall be re-
ported on Form 4 and treated for re-
porting purposes as: 

(1) A sale of the underlying security; 
and 

(2) A closing of the derivative secu-
rity position. 

(d) The disposition or closing of a 
long derivative security position, as a 
result of cancellation or expiration, 
shall be exempt from section 16(a) of 
the Act if exempt from section 16(b) of 
the Act pursuant to § 240.16b–6(d). 

NOTE TO § 240.16A–4: A purchase or sale re-
sulting from an exercise or conversion of a 
derivative security may be exempt from sec-
tion 16(b) of the Act pursuant to § 240.16b–3 or 
§ 240.16b–6(b). 
[56 FR 7265, Feb. 21, 1991, as amended at 56 
FR 19927, May 1, 1991; 61 FR 30392, June 14, 
1996] 

§ 240.16a–5 Odd-lot dealers. 
Transactions by an odd-lot dealer (a) 

in odd-lots as reasonably necessary to 
carry on odd-lot transactions, or (b) in 
round lots to offset odd-lot trans-
actions previously or simultaneously 
executed or reasonably anticipated in 
the usual course of business, shall be 
exempt from the provisions of section 
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16(a) of the Act with respect to partici-
pation by such odd-lot dealer in such 
transaction. 

§ 240.16a–6 Small acquisitions. 
(a) Any acquisition of an equity secu-

rity not exceeding $10,000 in market 
value, or of the right to acquire such 
securities, shall be reported on Form 5, 
subject to the following conditions: 

(1) Such acquisition, when aggre-
gated with other acquisitions of securi-
ties of the same class (including securi-
ties underlying derivative securities, 
but excluding acquisitions exempted by 
rule from section 16(b) or previously re-
ported on Form 4 or Form 5) within the 
prior six months, does not exceed a 
total of $10,000 in market value; and 

(2) The person making the acquisi-
tion does not within six months there-
after make any disposition, other than 
by a transaction exempt from section 
16(b) of the Act. 

(b) Should an acquisition no longer 
qualify for the reporting deferral in 
paragraph (a) of this section, all such 
acquisitions that have not yet been re-
ported shall be reported on a Form 4 
within ten days after the close of the 
calendar month in which the condi-
tions of paragraph (a) of this section 
are no longer met. 
[56 FR 7265, Feb. 21, 1991, as amended at 61 
FR 30392, June 14, 1996] 

§ 240.16a–7 Transactions effected in 
connection with a distribution. 

(a) Any purchase and sale, or sale and 
purchase, of a security that is made in 
connection with the distribution of a 
substantial block of securities shall be 
exempt from the provisions of section 
16(a) of the Act, to the extent specified 
in this rule, subject to the following 
conditions: 

(1) The person effecting the trans-
action is engaged in the business of dis-
tributing securities and is partici-
pating in good faith, in the ordinary 
course of such business, in the distribu-
tion of such block of securities; and 

(2) The security involved in the 
transaction is: 

(i) Part of such block of securities 
and is acquired by the person effecting 
the transaction, with a view to dis-
tribution thereof, from the issuer or 
other person on whose behalf such se-

curities are being distributed or from a 
person who is participating in good 
faith in the distribution of such block 
of securities; or 

(ii) A security purchased in good 
faith by or for the account of the per-
son effecting the transaction for the 
purpose of stabilizing the market price 
of securities of the class being distrib-
uted or to cover an over-allotment or 
other short position created in connec-
tion with such distribution. 

(b) Each person participating in the 
transaction must qualify on an indi-
vidual basis for an exemption pursuant 
to this section. 

§ 240.16a–8 Trusts. 
(a) Persons subject to section 16—(1) 

Trusts. A trust shall be subject to sec-
tion 16 of the Act with respect to secu-
rities of the issuer if the trust is a ben-
eficial owner, pursuant to § 240.16a– 
1(a)(1), of more than ten percent of any 
class of equity securities of the issuer 
registered pursuant to section 12 of the 
Act (‘‘ten percent beneficial owner’’). 

(i) The trust is a beneficial owner, 
pursuant to § 240.16a–1(a)(1), of more 
than ten percent of any class of equity 
securities of the issuer registered pur-
suant to section 12 of the Act (‘‘ten 
percent beneficial owner’’); or 

(ii) The trustee otherwise is subject 
to section 16 of the Act and exercises or 
shares investment control over the 
issuer’s securities held by the trust, 
and either the trustee or a member of 
the trustee’s immediate family has a 
pecuniary interest in the issuer’s secu-
rities held by the trust, except where 
the trustee is: 

(A) An entity or person that in the 
ordinary course of business acts as 
trustee, and is specified in § 240.16a– 
1(a)(1) (i) through (viii); or 

(B) An officer or director of the 
issuer serving as trustee for the 
issuer’s employee benefit plan trust. 

(2) Trustees, beneficiaries, and settlors. 
In determining whether a trustee, ben-
eficiary, or settlor is a ten percent ben-
eficial owner with respect to the issuer: 

(i) Such persons shall be deemed the 
beneficial owner of the issuer’s securi-
ties held by the trust, to the extent 
specified by § 240.16a–1(a)(1); and 

(ii) Settlors shall be deemed the ben-
eficial owner of the issuer’s securities 
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held by the trust where they have the 
power to revoke the trust without the 
consent of another person. 

(b) Trust Holdings and Transactions. 
Holdings and transactions in the 
issuer’s securities held by a trust shall 
be reported by the trustee on behalf of 
the trust, if the trust is subject to sec-
tion 16 of the Act, except as provided 
below. Holdings and transactions in the 
issuer’s securities held by a trust 
(whether or not subject to section 16 of 
the Act) may be reportable by other 
parties as follows: 

(1) Trusts. The trust need not report 
holdings and transactions in the 
issuer’s securities held by the trust in 
an employee benefit plan subject to the 
Employee Retirement Income Security 
Act over which no trustee exercises in-
vestment control. 

(2) Trustees. If, as provided by 
§ 240.16a–1(a)(2), a trustee subject to 
section 16 of the Act has a pecuniary 
interest in any holding or transaction 
in the issuer’s securities held by the 
trust, such holding or transaction shall 
be attributed to the trustee and shall 
be reported by the trustee in the trust-
ee’s individual capacity, as well as on 
behalf of the trust. With respect to per-
formance fees and holdings of the 
trustee’s immediate family, trustees 
shall be deemed to have a pecuniary in-
terest in the trust holdings and trans-
actions in the following circumstances: 

(i) A performance fee is received that 
does not meet the proviso of § 240.16a– 
1(a)(2)(ii)(C); or 

(ii) At least one beneficiary of the 
trust is a member of the trustee’s im-
mediate family. The pecuniary interest 
of the immediate family member(s) 
shall be attributed to and reported by 
the trustee. 

(3) Beneficiaries. A beneficiary subject 
to section 16 of the Act shall have or 
share reporting obligations with re-
spect to transactions in the issuer’s se-
curities held by the trust, if the bene-
ficiary is a beneficial owner of the se-
curities pursuant to § 240.16a–1(a)(2), as 
follows: 

(i) If a beneficiary shares investment 
control with the trustee with respect 
to a trust transaction, the transaction 
shall be attributed to and reported by 
both the beneficiary and the trust; 

(ii) If a beneficiary has investment 
control with respect to a trust trans-
action without consultation with the 
trustee, the transaction shall be attrib-
uted to and reported by the beneficiary 
only; and 

(iii) In making a determination as to 
whether a beneficiary is the beneficial 
owner of the securities pursuant to 
§ 240.16a–1(a)(2), beneficiaries shall be 
deemed to have a pecuniary interest in 
the issuer’s securities held by the trust 
to the extent of their pro rata interest 
in the trust where the trustee does not 
exercise exclusive investment control. 

NOTE TO PARAGRAPH (B)(3): Transactions 
and holdings attributed to a trust bene-
ficiary may be reported by the trustee on be-
half of the beneficiary, provided that the re-
port is signed by the beneficiary or other au-
thorized person. Where the transactions and 
holdings are attributed both to the trustee 
and trust beneficiary, a joint report may be 
filed in accordance with § 240.16a–3(j). 

(4) Settlors. If a settlor subject to sec-
tion 16 of the Act reserves the right to 
revoke the trust without the consent of 
another person, the trust holdings and 
transactions shall be attributed to and 
reported by the settlor instead of the 
trust; Provided, however, That if the 
settlor does not exercise or share in-
vestment control over the issuer’s se-
curities held by the trust, the trust 
holdings and transactions shall be at-
tributed to and reported by the trust 
instead of the settlor. 

(c) Remainder interests. Remainder in-
terests in a trust are deemed not to 
confer beneficial ownership for pur-
poses of section 16 of the Act, provided 
that the persons with the remainder in-
terests have no power, directly or indi-
rectly, to exercise or share investment 
control over the trust. 

(d) A trust, trustee, beneficiary or 
settlor becoming subject to section 
16(a) of the Act pursuant to this rule 
also shall be subject to sections 16(b) 
and 16(c) of the Act. 
[56 FR 7265, Feb. 21, 1991, as amended at 56 
FR 19927, May 1, 1991; 61 FR 30392, June 14, 
1996] 

§ 240.16a–9 Stock splits, stock divi-
dends, and pro rata rights. 

The following shall be exempt from 
section 16 of the Act: 
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(a) The increase or decrease in the 
number of securities held as a result of 
a stock split or stock dividend applying 
equally to all securities of a class, in-
cluding a stock dividend in which eq-
uity securities of a different issuer are 
distributed; and 

(b) The acquisition of rights, such as 
shareholder or pre-emptive rights, pur-
suant to a pro rata grant to all holders 
of the same class of equity securities 
registered under section 12 of the Act. 

NOTE: The exercise or sale of a pro rata 
right shall be reported pursuant to § 240.16a– 
4 and the exercise shall be eligible for exemp-
tion from section 16(b) of the Act pursuant 
to § 240.16b–6(b). 

[56 FR 7265, Feb. 21, 1991, as amended at 61 
FR 30393, June 14, 1996] 

§ 240.16a–10 Exemptions under section 
16(a). 

Except as provided in § 240.16a–6, any 
transaction exempted from the require-
ments of section 16(a) of the Act, inso-
far as it is otherwise subject to the pro-
visions of section 16(b), shall be like-
wise exempt from section 16(b) of the 
Act. 

§ 240.16a–11 Dividend or interest rein-
vestment plans. 

Any acquisition of securities result-
ing from the reinvestment of dividends 
or interest on securities of the same 
issuer shall be exempt from section 16 
of the Act if the acquisition is made 
pursuant to a plan providing for the 
regular reinvestment of dividends or 
interest and the plan provides for 
broad-based participation, does not dis-
criminate in favor of employees of the 
issuer, and operates on substantially 
the same terms for all plan partici-
pants. 
[61 FR 30393, June 14, 1996] 

§ 240.16a–12 Domestic relations orders. 

The acquisition or disposition of eq-
uity securities pursuant to a domestic 
relations order, as defined in the Inter-
nal Revenue Code or Title I of the Em-
ployee Retirement Income Security 
Act, or the rules thereunder, shall be 
exempt from section 16 of the Act. 
[61 FR 30393, June 14, 1996] 

§ 240.16a–13 Change in form of bene-
ficial ownership. 

A transaction, other than the exer-
cise or conversion of a derivative secu-
rity or deposit into or withdrawal from 
a voting trust, that effects only a 
change in the form of beneficial owner-
ship without changing a person’s pecu-
niary interest in the subject equity se-
curities shall be exempt from section 16 
of the Act. 
[61 FR 30393, June 14, 1996] 

EXEMPTION OF CERTAIN TRANSACTIONS 
FROM SECTION 16(B) 

SOURCE: Sections 240.16b–1 through 240.16b– 
8 appear at 56 FR 7270, Feb. 21, 1991, unless 
otherwise noted. 

§ 240.16b–1 Transactions approved by 
a regulatory authority. 

(a) Any purchase and sale, or sale and 
purchase, of a security shall be exempt 
from section 16(b) of the Act, if the 
transaction is effected by an invest-
ment company registered under the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.) and both the pur-
chase and sale of such security have 
been exempted from the provisions of 
section 17(a) (15 U.S.C. 80a–17(a)) of the 
Investment Company Act of 1940, by 
rule or order of the Commission. 

(b) Any purchase and sale, or sale and 
purchase, of a security shall be exempt 
from the provisions of section 16(b) of 
the Act if: 

(1) The person effecting the trans-
action is either a holding company reg-
istered under the Public Utility Hold-
ing Company Act of 1935 (15 U.S.C. 79a 
et seq.) or a subsidiary thereof; and 

(2) Both the purchase and the sale of 
the security have been approved or per-
mitted by the Commission pursuant to 
the applicable provisions of that Act 
and the rules and regulations there-
under. 
[56 FR 7270, Feb. 21, 1991, as amended at 61 
FR 30404, June 14, 1996] 

§ 240.16b–2 [Reserved] 

§ 240.16b–3 Transactions between an 
issuer and its officers or directors. 

(a) General. A transaction between 
the issuer (including an employee ben-
efit plan sponsored by the issuer) and 
an 
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officer or director of the issuer that in-
volves issuer equity securities shall be 
exempt from section 16(b) of the Act if 
the transaction satisfies the applicable 
conditions set forth in this section. 

(b) Definitions. (1) A Discretionary 
Transaction shall mean a transaction 
pursuant to an employee benefit plan 
that: 

(i) Is at the volition of a plan partici-
pant; 

(ii) Is not made in connection with 
the participant’s death, disability, re-
tirement or termination of employ-
ment; 

(iii) Is not required to be made avail-
able to a plan participant pursuant to 
a provision of the Internal Revenue 
Code; and 

(iv) Results in either an intra-plan 
transfer involving an issuer equity se-
curities fund, or a cash distribution 
funded by a volitional disposition of an 
issuer equity security. 

(2) An Excess Benefit Plan shall mean 
an employee benefit plan that is oper-
ated in conjunction with a Qualified 
Plan, and provides only the benefits or 
contributions that would be provided 
under a Qualified Plan but for any ben-
efit or contribution limitations set 
forth in the Internal Revenue Code of 
1986, or any successor provisions there-
of. 

(3)(i) A Non-Employee Director shall 
mean a director who: 

(A) Is not currently an officer (as de-
fined in § 240.16a-1(f)) of the issuer or a 
parent or subsidiary of the issuer, or 
otherwise currently employed by the 
issuer or a parent or subsidiary of the 
issuer; 

(B) Does not receive compensation, 
either directly or indirectly, from the 
issuer or a parent or subsidiary of the 
issuer, for services rendered as a con-
sultant or in any capacity other than 
as a director, except for an amount 
that does not exceed the dollar amount 
for which disclosure would be required 
pursuant to § 229.404(a) of this chapter; 

(C) Does not possess an interest in 
any other transaction for which disclo-
sure would be required pursuant to 
§ 229.404(a) of this chapter; and 

(D) Is not engaged in a business rela-
tionship for which disclosure would be 
required pursuant to § 229.404(b) of this 
chapter. 

(ii) Notwithstanding paragraph 
(b)(3)(i) of this section, a Non-Employee 
Director of a closed-end investment 
company shall mean a director who is 
not an ‘‘interested person’’ of the 
issuer, as that term is defined in Sec-
tion 2(a)(19) of the Investment Com-
pany Act of 1940. 

(4) A Qualified Plan shall mean an 
employee benefit plan that satisfies 
the coverage and participation require-
ments of sections 410 and 401(a)(26) of 
the Internal Revenue Code of 1986, or 
any successor provisions thereof. 

(5) A Stock Purchase Plan shall mean 
an employee benefit plan that satisfies 
the coverage and participation require-
ments of sections 423(b)(3) and 423(b)(5), 
or section 410, of the Internal Revenue 
Code of 1986, or any successor provi-
sions thereof. 

(c) Tax-conditioned plans. Any trans-
action (other than a Discretionary 
Transaction) pursuant to a Qualified 
Plan, an Excess Benefit Plan, or a 
Stock Purchase Plan shall be exempt 
without condition. 

(d) Grants, awards and other acquisi-
tions from the issuer. Any transaction 
involving a grant, award or other ac-
quisition from the issuer (other than a 
Discretionary Transaction) shall be ex-
empt if: 

(1) The transaction is approved by 
the board of directors of the issuer, or 
a committee of the board of directors 
that is composed solely of two or more 
Non-Employee Directors; 

(2) The transaction is approved or 
ratified, in compliance with section 14 
of the Act, by either: the affirmative 
votes of the holders of a majority of 
the securities of the issuer present, or 
represented, and entitled to vote at a 
meeting duly held in accordance with 
the applicable laws of the state or 
other jurisdiction in which the issuer is 
incorporated; or the written consent of 
the holders of a majority of the securi-
ties of the issuer entitled to vote; pro-
vided that such ratification occurs no 
later than the date of the next annual 
meeting of shareholders; or 

(3) The issuer equity securities so ac-
quired are held by the officer or direc-
tor for a period of six months following 
the date of such acquisition, provided 
that this condition shall be satisfied 
with respect to a derivative security if 
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at least six months elapse from the 
date of acquisition of the derivative se-
curity to the date of disposition of the 
derivative security (other than upon 
exercise or conversion) or its under-
lying equity security. 

(e) Dispositions to the issuer. Any 
transaction involving the disposition 
to the issuer of issuer equity securities 
(other than a Discretionary Trans-
action) shall be exempt, provided that 
the terms of such disposition are ap-
proved in advance in the manner pre-
scribed by either paragraph (d)(1) or 
paragraph (d)(2) of this section. 

(f) Discretionary Transactions. A Dis-
cretionary Transaction shall be exempt 
only if effected pursuant to an election 
made at least six months following the 
date of the most recent election, with 
respect to any plan of the issuer, that 
effected a Discretionary Transaction 
that was: 

(1) An acquisition, if the transaction 
to be exempted would be a disposition; 
or 

(2) A disposition, if the transaction 
to be exempted would be an acquisi-
tion. 

NOTES TO § 240.16B–3 

Note (1): The exercise or conversion of a de-
rivative security that does not satisfy the 
conditions of this section is eligible for ex-
emption from section 16(b) of the Act to the 
extent that the conditions of § 240.16b–6(b) 
are satisfied. 

Note (2): Section 16(a) reporting require-
ments applicable to transactions exempt 
pursuant to this section are set forth in 
§ 240.16a–3(f) and (g) and § 240.16a–4. 

Note (3): The approval conditions of para-
graphs (d)(1), (d)(2) and (e) of this section re-
quire the approval of each specific trans-
action, and are not satisfied by approval of a 
plan in its entirety except for the approval of 
a plan pursuant to which the terms and con-
ditions of each transaction are fixed in ad-
vance, such as a formula plan. Where the 
terms of a subsequent transaction (such as 
the exercise price of an option, or the provi-
sion of an exercise or tax withholding right) 
are provided for in a transaction as initially 
approved pursuant to paragraphs (d)(1), (d)(2) 
or (e), such subsequent transaction shall not 
require further specific approval. 
[61 FR 30393, June 14, 1996] 

§ 240.16b–4 [Reserved] 

§ 240.16b–5 Bona fide gifts and inherit-
ance. 

Both the acquisition and the disposi-
tion of equity securities shall be ex-
empt from the operation of section 
16(b) of the Act if they are: (a) Bona 
fide gifts; or (b) transfers of securities 
by will or the laws of descent and dis-
tribution. 

§ 240.16b–6 Derivative securities. 

(a) The establishment of or increase 
in a call equivalent position or liquida-
tion of or decrease in a put equivalent 
position shall be deemed a purchase of 
the underlying security for purposes of 
section 16(b) of the Act, and the estab-
lishment of or increase in a put equiva-
lent position or liquidation of or de-
crease in a call equivalent position 
shall be deemed a sale of the under-
lying securities for purposes of section 
16(b) of the Act: Provided, however, 
That if the increase or decrease occurs 
as a result of the fixing of the exercise 
price of a right initially issued without 
a fixed price, where the date the price 
is fixed is not known in advance and is 
outside the control of the recipient, the 
increase or decrease shall be exempt 
from section 16(b) of the Act with re-
spect to any offsetting transaction 
within the six months prior to the date 
the price is fixed. 

(b) The closing of a derivative secu-
rity position as a result of its exercise 
or conversion shall be exempt from the 
operation of section 16(b) of the Act, 
and the acquisition of underlying secu-
rities at a fixed exercise price due to 
the exercise or conversion of a call 
equivalent position or the disposition 
of underlying securities at a fixed exer-
cise price due to the exercise of a put 
equivalent position shall be exempt 
from the operation of section 16(b) of 
the Act: Provided, however, That the ac-
quisition of underlying securities from 
the exercise of an out-of-the-money op-
tion, warrant, or right shall not be ex-
empt unless the exercise is necessary 
to comport with the sequential exer-
cise provisions of the Internal Revenue 
Code (26 U.S.C. 422A). 
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NOTE TO PARAGRAPH (B): The exercise or 
conversion of a derivative security that does 
not satisfy the conditions of this section is 
eligible for exemption from section 16(b) of 
the Act to the extent that the conditions of 
§ 240.16b–3 are satisfied. 

(c) In determining the short-swing 
profit recoverable pursuant to section 
16(b) of the Act from transactions in-
volving the purchase and sale or sale 
and purchase of derivative and other 
securities, the following rules apply: 

(1) Short-swing profits in trans-
actions involving the purchase and sale 
or sale and purchase of derivative secu-
rities that have identical characteris-
tics (e.g., purchases and sales of call op-
tions of the same strike price and expi-
ration date, or purchases and sales of 
the same series of convertible deben-
tures) shall be measured by the actual 
prices paid or received in the short- 
swing transactions. 

(2) Short-swing profits in trans-
actions involving the purchase and sale 
or sale and purchase of derivative secu-
rities having different characteristics 
but related to the same underlying se-
curity (e.g., the purchase of a call op-
tion and the sale of a convertible de-
benture) or derivative securities and 
underlying securities shall not exceed 
the difference in price of the under-
lying security on the date of purchase 
or sale and the date of sale or purchase. 
Such profits may be measured by cal-
culating the short-swing profits that 
would have been realized had the sub-
ject transactions involved purchases 
and sales solely of the derivative secu-
rity that was purchased or solely of the 
derivative security that was sold, val-
ued as of the time of the matching pur-
chase or sale, and calculated for the 
lesser of the number of underlying se-
curities actually purchased or sold. 

(d) Upon cancellation or expiration of 
an option within six months of the 
writing of the option, any profit de-
rived from writing the option shall be 
recoverable under section 16(b) of the 
Act. The profit shall not exceed the 
premium received for writing the op-
tion. The disposition or closing of a 
long derivative security position, as a 
result of cancellation or expiration, 
shall be exempt from section 16(b) of 

the Act where no value is received from 
the cancellation or expiration. 
[56 FR 7270, Feb. 21, 1991, as amended at 61 
FR 30394, June 14, 1996] 

§ 240.16b–7 Mergers, reclassifications, 
and consolidations. 

(a) The following transactions shall 
be exempt from the provisions of sec-
tion 16(b) of the Act: 

(1) The acquisition of a security of a 
company, pursuant to a merger or con-
solidation, in exchange for a security 
of a company which, prior to the merg-
er or consolidation, owned 85 percent 
or more of either 

(i) The equity securities of all other 
companies involved in the merger or 
consolidation, or in the case of a con-
solidation, the resulting company; or 

(ii) The combined assets of all the 
companies involved in the merger or 
consolidation, computed according to 
their book values prior to the merger 
or consolidation as determined by ref-
erence to their most recent available 
financial statements for a 12 month pe-
riod prior to the merger or consolida-
tion, or such shorter time as the com-
pany has been in existence. 

(2) The disposition of a security, pur-
suant to a merger or consolidation, of 
a company which, prior to the merger 
or consolidation, owned 85 percent or 
more of either 

(i) The equity securities of all other 
companies involved in the merger or 
consolidation or, in the case of a con-
solidation, the resulting company; or 

(ii) The combined assets of all the 
companies undergoing merger or con-
solidation, computed according to 
their book values prior to the merger 
or consolidation as determined by ref-
erence to their most recent available 
financial statements for a 12 month pe-
riod prior to the merger or consolida-
tion. 

(b) A merger within the meaning of 
this section shall include the sale or 
purchase of substantially all the assets 
of one company by another in exchange 
for equity securities which are then 
distributed to the security holders of 
the company that sold its assets. 

(c) Notwithstanding the foregoing, if 
a person subject to section 16 of the 
Act makes any non-exempt purchase of 
a security in any company involved in 
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the merger or consolidation and any 
non-exempt sale of a security in any 
company involved in the merger or 
consolidation within any period of less 
than six months during which the 
merger or consolidation took place, the 
exemption provided by this Rule shall 
be unavailable to the extent of such 
purchase and sale. 

§ 240.16b–8 Voting trusts. 
Any acquisition or disposition of an 

equity security or certificate rep-
resenting equity securities involved in 
the deposit or withdrawal from a vot-
ing trust or deposit agreement shall be 
exempt from section 16(b) of the Act if 
substantially all of the assets held 
under the voting trust or deposit agree-
ment immediately after the deposit or 
immediately prior to the withdrawal 
consisted of equity securities of the 
same class as the security deposited or 
withdrawn: Provided, however, That 
this exemption shall not apply if there 
is a non-exempt purchase or sale of an 
equity security of the class deposited 
within six months (including the date 
of withdrawal or deposit) of a non-ex-
empt sale or purchase, respectively, of 
any certificate representing such eq-
uity security (other than the actual de-
posit or withdrawal). 

EXEMPTION OF CERTAIN TRANSACTIONS 
FROM SECTION 16(C) 

SOURCE: Sections 240.16c–1 through 240.16c– 
4 appear at 56 FR 7273, Feb. 21, 1991, unless 
otherwise noted. 

§ 240.16c–1 Brokers. 
Any transaction shall be exempt 

from section 16(c) of the Act to the ex-
tent necessary to render lawful the 
execution by a broker of an order for 
an account in which the broker has no 
direct or indirect interest. 

§ 240.16c–2 Transactions effected in 
connection with a distribution. 

Any transaction shall be exempt 
from section 16(c) of the Act to the ex-
tent necessary to render lawful any 
sale made by or on behalf of a dealer in 
connection with a distribution of a sub-
stantial block of securities, where the 
sale is represented by an over-allot-
ment in which the dealer is partici-

pating as a member of an underwriting 
group, or the dealer or a person acting 
on the dealer’s behalf intends in good 
faith to offset such sale with a security 
to be acquired by or on behalf of the 
dealer as a participant in an under-
writing, selling, or soliciting-dealer 
group of which the dealer is a member 
at the time of the sale, whether or not 
the security to be acquired is subject 
to a prior offering to existing security 
holders or some other class of persons. 

§ 240.16c–3 Exemption of sales of secu-
rities to be acquired. 

(a) Whenever any person is entitled, 
incident to ownership of an issued se-
curity and without the payment of con-
sideration, to receive another security 
‘‘when issued’’ or ‘‘when distributed,’’ 
the sale of the security to be acquired 
shall be exempt from the operation of 
section 16(c) of the Act: Provided, That: 

(1) The sale is made subject to the 
same conditions as those attaching to 
the right of acquisition; 

(2) Such person exercises reasonable 
diligence to deliver such security to 
the purchaser promptly after the right 
of acquisition matures; and 

(3) Such person reports the sale on 
the appropriate form for reporting 
transactions by persons subject to sec-
tion 16(a) of the Act. 

(b) This section shall not exempt 
transactions involving both a sale of 
the issued security and a sale of a secu-
rity ‘‘when issued’’ or ‘‘when distrib-
uted’’ if the combined transactions re-
sult in a sale of more securities than 
the aggregate of issued securities 
owned by the seller plus those to be re-
ceived for the other security ‘‘when 
issued’’ or ‘‘when distributed.’’ 

§ 240.16c–4 Derivative securities. 

Establishing or increasing a put 
equivalent position shall be exempt 
from section 16(c) of the Act, so long as 
the amount of securities underlying 
the put equivalent position does not 
exceed the amount of underlying secu-
rities otherwise owned. 
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ARBITRAGE TRANSACTIONS 

§ 240.16e–1 Arbitrage transactions 
under section 16. 

It shall be unlawful for any director 
or officer of an issuer of an equity secu-
rity which is registered pursuant to 
section 12 of the Act to effect any for-
eign or domestic arbitrage transaction 
in any equity security of such issuer, 
whether registered or not, unless he 
shall include such transaction in the 
statements required by section 16(a) 
and shall account to such issuer for the 
profits arising from such transaction, 
as provided in section 16(b). The provi-
sion of section 16(c) shall not apply to 
such arbitrage transactions. The provi-
sions of section 16 shall not apply to 
any bona fide foreign or domestic arbi-
trage transaction insofar as it is ef-
fected by any person other than such 
director or officer of the issuer of such 
security. 

(Secs. 4, 12, 13, 15, 16, 19, 24, 48 Stat. 77, 892, 
894, 895, 896, 85, as amended, 901; 15 U.S.C. 77d, 
78l, 78m, 78o, 78p, 77s, 78x) 
[30 FR 2025, Feb. 13, 1965] 

PRESERVATION OF RECORDS AND RE-
PORTS OF CERTAIN STABILIZING AC-
TIVITIES 

§ 240.17a–1 Recordkeeping rule for na-
tional securities exchanges, na-
tional securities associations, reg-
istered clearing agencies and the 
Municipal Securities Rulemaking 
Board. 

(a) Every national securities ex-
change, national securities association, 
registered clearing agency and the Mu-
nicipal Securities Rulemaking Board 
shall keep and preserve at least one 
copy of all documents, including all 
correspondence, memoranda, papers, 
books, notices, accounts, and other 
such records as shall be made or re-
ceived by it in the course of its busi-
ness as such and in the conduct of its 
self-regulatory activity. 

(b) Every national securities ex-
change, national securities association, 
registered clearing agency and the Mu-
nicipal Securities Rulemaking Board 
shall keep all such documents for a pe-
riod of not less than five years, the 
first two years in an easily accessible 
place, subject to the destruction and 
disposition provisions of Rule 17a–6. 

(c) Every national securities ex-
change, registered securities associa-
tion, registered clearing agency and 
the Municipal Securities Rulemaking 
Board shall, upon request of any rep-
resentative of the Commission, 
promptly furnish to the possession of 
such representative copies of any docu-
ments required to be kept and pre-
served by it pursuant to paragraphs (a) 
and (b) of this section. 
[45 FR 79426, Dec. 1, 1980] 

§ 240.17a–2 Recordkeeping require-
ments relating to stabilizing activi-
ties. 

(a) Scope of section. This section shall 
apply to any person who effects any 
purchase of a security subject to 
§ 242.104 of this chapter for the purpose 
of, or who participates in a syndicate 
or group that engages in, ‘‘stabilizing,’’ 
as defined in § 242.100 of this chapter, 
the price of any security; or effects a 
purchase that is a ‘‘syndicate covering 
transaction,’’ as defined in § 242.100 of 
this chapter; or imposes a ‘‘penalty 
bid,’’ as defined in § 242.100 of this chap-
ter: 

(1) With respect to which a registra-
tion statement has been, or is to be, 
filed pursuant to the Securities Act of 
1933 (15 U.S.C. 77a et seq.); or 

(2) Which is being, or is to be, offered 
pursuant to an exemption from reg-
istration under Regulation A (§§ 230.251 
through 230.263 of this chapter) adopted 
under the Securities Act of 1933 (15 
U.S.C. 77a et seq.); or 

(3) Which is being, or is to be, other-
wise offered, if the aggregate offering 
price of the securities being offered ex-
ceeds $5,000,000. 

(b) Definitions. For purposes of this 
section, the following definitions shall 
apply: 

(1) The term manager shall mean the 
person stabilizing or effecting syn-
dicate covering transactions or impos-
ing a penalty bid for its sole account or 
for the account of a syndicate or group 
in which it is a participant, and who, 
by contract or otherwise, deals with 
the issuer, organizes the selling effort, 
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receives some benefit from the under-
writing that is not shared by other un-
derwriters, or represents any other un-
derwriters in such matters as main-
taining the records of the distribution 
and arranging for allotments of the se-
curities offered. 

(2) The term exempted security means 
an exempted security as defined in sec-
tion 3(a)(12) of the Act, including secu-
rities issued, or guaranteed both as to 
principal and interest, by the Inter-
national Bank for Reconstruction and 
Development. 

(c) Records relating to stabilizing, syn-
dicate covering transactions, and penalty 
bids required to be maintained by man-
ager. Any person subject to this section 
who acts as a manager and stabilizes or 
effects syndicate covering transactions 
or imposes a penalty bid shall: 

(1) Promptly record and maintain the 
following separately retrievable infor-
mation, for a period of not less than 
three years, the first two years in an 
easily accessible place; Provided, how-
ever, That if the information is in a 
record required to be made pursuant to 
§ 240.17a–3 or § 240.17a–4, or otherwise 
preserved, such information need not 
be maintained in a separate file if the 
person can sort promptly and retrieve 
the information as if it had been kept 
in a separate file as a record made pur-
suant to, and preserves the information 
in accordance with the time periods 
specified in, this paragraph (c)(1): 

(i) The name and class of any secu-
rity stabilized or any security in which 
syndicate covering transactions have 
been effected or a penalty bid has been 
imposed; 

(ii) The price, date, and time at 
which each stabilizing purchase or syn-
dicate covering transaction was ef-
fected by the manager or by any par-
ticipant in the syndicate or group, and 
whether any penalties were assessed; 

(iii) The names and the addresses of 
the members of the syndicate or group; 

(iv) Their respective commitments, 
or, in the case of a standby or contin-
gent underwriting, the percentage par-
ticipation of each member of the syn-
dicate or group therein; and 

(v) The dates when any penalty bid 
was in effect. 

(2) Promptly furnish to each of the 
members of the syndicate or group the 

name and class of any security being 
stabilized, and the date and time at 
which the first stabilizing purchase 
was effected by the manager or by any 
participant in the syndicate or group; 
and 

(3) Promptly notify each of the mem-
bers of such syndicate or group of the 
date and time when stabilizing was ter-
minated. 

(d) Notification to manager. Any per-
son who has a participation in a syn-
dicate account but who is not a man-
ager of such account, and who effects 
one or more stabilizing purchases or 
syndicate covering transactions for its 
sole account or for the account of a 
syndicate or group, shall within three 
business days following such purchase 
notify the manager of the price, date, 
and time at which such stabilizing pur-
chase or syndicate covering trans-
action was effected, and shall in addi-
tion notify the manager of the date and 
time when such stabilizing purchase or 
syndicate covering transaction was ter-
minated. The manager shall maintain 
such notifications in a separate file, to-
gether with the information required 
by paragraph (c)(1) of this section, for a 
period of not less than three years, the 
first two years in an easily accessible 
place. 

(Secs. 9(a)(6), 10(b), 17(a) and 23(a) of the Act, 
15 U.S.C. 78i(a)(6), 78j(b), 78q(a) and 78w(a)) 
[48 FR 41378, Sept. 15, 1983, as amended at 62 
FR 544, Jan. 3, 1997] 

§ 240.17a–3 Records to be made by cer-
tain exchange members, brokers 
and dealers. 

(a) Every member of a national secu-
rities exchange who transacts a busi-
ness in securities directly with others 
than members of a national securities 
exchange, and every broker or dealer 
who transacts a business in securities 
through the medium of any such mem-
ber, and every broker or dealer reg-
istered pursuant to section 15 of the 
Securities Exchange Act of 1934, as 
amended, (48 Stat. 895, 49 Stat. 1377, 52 
Stat. 1075; 15 U.S.C. 78o) shall make and 
keep current the following books and 
records relating to his business: 

(1) Blotters (or other records of origi-
nal entry) containing an itemized daily 
record of all purchases and sales of se-
curities, all receipts and deliveries of 
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securities (including certificate num-
bers), all receipts and disbursements of 
cash and all other debits and credits. 
Such records shall show the account 
for which each such transaction was ef-
fected, the name and amount of securi-
ties, the unit and aggregate purchase 
or sale price (if any), the trade date, 
and the name or other designation of 
the person from whom purchased or re-
ceived or to whom sold or delivered. 

(2) Ledgers (or other records) reflect-
ing all assets and liabilities, income 
and expense and capital accounts. 

(3) Ledger accounts (or other records) 
itemizing separately as to each cash 
and margin account of every customer 
and of such member, broker or dealer 
and partners thereof, all purchases, 
sales, receipts and deliveries of securi-
ties and commodities for such account 
and all other debits and credits to such 
account. 

(4) Ledgers (or other records) reflect-
ing the following: 

(i) Securities in transfer; 
(ii) Dividends and interest received; 
(iii) Securities borrowed and securi-

ties loaned; 
(iv) Moneys borrowed and moneys 

loaned (together with a record of the 
collateral therefor and any substi-
tutions in such collateral); 

(v) Securities failed to receive and 
failed to deliver; 

(vi) All long and all short securities 
record differences arising from the ex-
amination, count, verification and 
comparison pursuant to Rule 17a–13 
and Rule 17a–5 hereunder (by date of 
examination, count, verification and 
comparison showing for each security 
the number of long or short count dif-
ferences); 

(vii) Repurchase and reverse repur-
chase agreements; 

(5) A securities record or ledger re-
flecting separately for each security as 
of the clearance dates all ‘‘long’’ or 
‘‘short’’ positions (including securities 
in safekeeping and securities that are 
the subjects of repurchase or reverse 
repurchase agreements) carried by such 
member, broker or dealer for his ac-
count of for the account of his cus-
tomers or partners or others and show-
ing the location of all securities long 
and the offsetting position to all secu-
rities short, including long security 

count differences and short security 
count differences classified by the date 
of the physical count and verification 
in which they were discovered, and in 
all cases the name or designation of 
the account in which each position is 
carried. 

(6) A memorandum of each brokerage 
order, and of any other instruction, 
given or received for the purchase or 
sale of securities, whether executed or 
unexecuted. Such memorandum shall 
show the terms and conditions of the 
order or instructions and of any modi-
fication or cancellation thereof, the ac-
count for which entered, the time of 
entry, the price at which executed and, 
to the extent feasible, the time of exe-
cution or cancellation. Orders entered 
pursuant to the exercise of discre-
tionary power by such member, broker 
or dealer, or any employee thereof, 
shall be so designated. The term ‘‘in-
struction’’ shall be deemed to include 
instructions between partners and em-
ployees of a member, broker or dealer. 
The term ‘‘time of entry’’ shall be 
deemed to mean the time when such 
member, broker or dealer transmits 
the order or instruction for execution 
or, if it is not so transmitted, the time 
when it is received. 

(7) A memorandum of each purchase 
and sale for the account of such mem-
ber, broker, or dealer showing the price 
and, to the extent feasible, the time of 
execution; and, in addition, where such 
purchase or sale is with a customer 
other than a broker or dealer, a memo-
randum of each order received, showing 
the time of receipt, the terms and con-
ditions of the order, and the account in 
which it was entered. 

(8) Copies of confirmations of all pur-
chases and sales of securities, including 
all repurchase and reverse repurchase 
agreements, and copies of notices of all 
other debits and credits for securities, 
cash and other items for the account of 
customers and partners of such mem-
ber, broker or dealer. 

(9) A record in respect of each cash 
and margin account with such member, 
broker or dealer indicating (i) the 
name and address of the beneficial 
owner of such account, and 

(ii) Except with respect to exempt 
employee benefit plan securities as de-
fined in § 240.14a–1(d), but only to the 
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extent such securities are held by em-
ployee benefit plans established by the 
issuer of the securities, whether or not 
the beneficial owner of securities reg-
istered in the name of such members, 
brokers or dealers, or a registered 
clearing agency or its nominee objects 
to disclosure of his or her identity, ad-
dress and securities positions to 
issuers, and (iii) in the case of a margin 
account, the signature of such owner; 
Provided, That, in the case of a joint 
account or an account of a corporation, 
such records are required only in re-
spect of the person or persons author-
ized to transact business for such ac-
count. 

(10) A record of all puts, calls, 
spreads, straddles and other options in 
which such member, broker or dealer 
has any direct or indirect interest or 
which such members, broker or dealer 
has granted or guaranteed, containing, 
at least, an identification of the secu-
rity and the number of units involved. 

(11) A record of the proof of money 
balances of all ledger accounts in the 
form of trial balances, and a record of 
the computation of aggregate indebted-
ness and net capital, as of the trial bal-
ance date, pursuant to § 240.15c3–1; Pro-
vided, however, (i) That such computa-
tion need not be made by any member, 
broker or dealer unconditionally ex-
empt from § 240.15c3–1 by paragraph 
(b)(1) or (b)(3), thereof; and (ii) that any 
member of an exchange whose mem-
bers are exempt from § 240.15c3–1 by 
paragraph (b)(2) thereof shall make a 
record of the computation of aggregate 
indebtedness and net capital as of the 
trial balance date in accordance with 
the capital rules of at least one of the 
exchanges therein listed of which he is 
a member. Such trial balances and 
computations shall be prepared cur-
rently at least once a month. 

(12)(i) A questionnaire or application 
for employment executed by each ‘‘as-
sociated person’’ (as hereinafter de-
fined) of such member, broker or deal-
er, which questionnaire or application 
shall be approved in writing by an au-
thorized representative of such mem-
ber, broker or dealer and shall contain 
at least the following information with 
respect to such person: 

(a) His name, address, social security 
number, and the starting date of his 

employment or other association with 
the member, broker or dealer; 

(b) His date of birth; 
(c) A complete, consecutive state-

ment of all his business connections for 
at least the preceding ten years, in-
cluding whether the employment was 
part-time or full-time; 

(d) A record of any denial of member-
ship or registration, and of any dis-
ciplinary action taken, or sanction im-
posed, upon him by any federal or state 
agency, or by any national securities 
exchange or national securities asso-
ciation, including any finding that he 
was a cause of any disciplinary action 
or had violated any law; 

(e) A record of any denial, suspen-
sion, expulsion or revocation of mem-
bership or registration of any member, 
broker or dealer with which he was as-
sociated in any capacity when such ac-
tion was taken; 

(f) A record of any permanent or tem-
porary injunction entered against him 
or any member, broker or dealer with 
which he was associated in any capac-
ity at the time such injunction was en-
tered; 

(g) A record of any arrest or indict-
ment for any felony, or any mis-
demeanor pertaining to securities, 
commodities, banking, insurance or 
real estate (including, but not limited 
to, acting or being associated with a 
broker-dealer, investment company, 
investment adviser, futures sponsor, 
bank, or savings and loan association), 
fraud, false statements or omissions, 
wrongful taking of property or bribery, 
forgery, counterfeiting or extortion, 
and the disposition of the foregoing. 

(h) A record of any other name or 
names by which he has been known or 
which he has used; 

Provided, however, That if such associ-
ated person has been registered as a 
registered representative of such mem-
ber, broker or dealer with, or his em-
ployment has been approved by, the 
National Association of Securities 
Dealers, Inc., or the American Stock 
Exchange, the Boston Stock Exchange, 
the Midwest Stock Exchange, the New 
York Stock Exchange, the Pacific 
Coast Stock Exchange, or the Philadel-
phia-Baltimore Stock Exchange, then 
retention of a full, correct, and com-
plete copy of any and all applications 
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for such registration or approval shall 
be deemed to satisfy the requirements 
of this paragraph. 

(ii) For purposes of this paragraph 
(a)(12) the term associated person shall 
mean a partner, officer, director, sales-
man, trader, manager, or any employee 
handling funds or securities or solic-
iting transactions or accounts for such 
member, broker or dealer. 

(13) Records required to be main-
tained pursuant to paragraph (d) of 
§ 240.17f–2. 

(14) Copies of all Forms X–17F–1A 
filed pursuant to § 240.17f–1, all agree-
ments between reporting institutions 
regarding registration or other aspects 
of § 240.17f–1, and all confirmations or 
other information received from the 
Commission or its designee as a result 
of inquiry. 

(15) Records required to be main-
tained pursuant to paragraph (e) of 
§ 240.17f–2. 

(b)(1) This section shall not be 
deemed to require a member of a na-
tional securities exchange, a broker, or 
dealer who transacts a business in se-
curities through the medium of any 
such member, or a broker or dealer reg-
istered pursuant to section 15 of the 
Act, to make or keep such records of 
transactions cleared for such member, 
broker, or dealer as are customarily 
made and kept by a clearing broker or 
dealer pursuant to the requirements of 
§§ 240.17a–3 and 240.17a–4: Provided, That 
the clearing broker or dealer has and 
maintains net capital of not less than 
$25,000 and is otherwise in compliance 
with § 240.15c3–1 or the capital rules of 
the exchange of which such clearing 
broker or dealer is a member if the 
members of such exchange are exempt 
from § 240.15c3–1 by paragraph (b)(2) 
thereof. 

(2) This section shall not be deemed 
to require a member of a national secu-
rities exchange, a broker, or dealer who 
transacts a business in securities 
through the medium of any such mem-
ber, or a broker or dealer registered 
pursuant to section 15 of the Act, to 
make or keep such records of trans-
actions cleared for such member, 
broker or dealer by a bank as are cus-
tomarily made and kept by a clearing 
broker or dealer pursuant to the re-
quirements of §§ 240.17a–3 and 240.17a–4: 

Provided, That such member, broker, or 
dealer obtains from such bank an 
agreement in writing to the effect that 
the records made and kept by such 
bank are the property of the member, 
broker, or dealer: And provided further, 
That such bank files with the Commis-
sion a written undertaking in form ac-
ceptable to the Commission and signed 
by a duly authorized person, that such 
books and records are available for ex-
amination by representatives of the 
Commission as specified in section 
17(a) of the Act, and that it will furnish 
to the Commission, upon demand, at 
its principal office in Washington, DC, 
or at any regional or district office of 
the Commission designated in such de-
mand, true, correct, complete, and cur-
rent copies of any or all of such 
records. Such undertaking shall in-
clude the following provisions: 

The undersigned hereby undertakes to 
maintain and preserve on behalf of [BD] the 
books and records required to be maintained 
and preserved by [BD] pursuant to Rules 17a– 
3 and 17a–4 under the Securities Exchange 
Act of 1934 and to permit examination of 
such books and records at any time or from 
time to time during business hours by exam-
iners or other representatives of the Securi-
ties and Exchange Commission, and to fur-
nish to said Commission at its principal of-
fice in Washington, DC, or at any regional or 
district office of said Commission specified 
in a demand made by or on behalf of said 
Commission for copies of books and records, 
true, correct, complete, and current copies of 
any or all, or any part, of such books and 
records. This undertaking shall be binding 
upon the undersigned, and the successors and 
assigns of the undersigned. 

Nothing herein contained shall be 
deemed to relieve such member, 
broker, or dealer from the responsi-
bility that such books and records be 
accurately maintained and preserved 
as specified in §§ 240.17a–3 and 240.17a–4. 

(c) This section shall not be deemed 
to require a member of a national secu-
rities exchange, or a broker or dealer 
registered pursuant to section 15 of the 
Securities Exchange Act of 1934 (48 
Stat. 895, 49 Stat. 1377; 15 U.S.C. 78o) as 
amended, to make or keep such records 
as are required by paragraph (a) re-
flecting the sale of United States Tax 
Savings Notes, United States Defense 
Savings Stamps, or United States De-
fense Savings Bonds, Series E, F and G. 
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(d) The records specified in paragraph 
(a) of this section shall not be required 
with respect to any cash transaction of 
$100 or less involving only subscription 
rights or warrants which by their 
terms expire within 90 days after the 
issuance thereof. 

(e) For purposes of transactions in 
municipal securities by municipal se-
curities brokers and municipal securi-
ties dealers, compliance with Rule G–8 
of the Municipal Securities Rule-
making Board will be deemed to be in 
compliance with this section. 

(Secs. 2, 17, 23a, 48 Stat. 897, as amended; 15 
U.S.C. 78d–1, 78d–2, 78q; secs. 12, 14, 17, 23(a), 
48 Stat. 892, 895, 897, 901; secs. 1, 4, 8, 49 Stat. 
1375, 1379; sec. 203(a), 49 Stat. 704; sec. 5, 52 
Stat. 1076; sec. 202, 68 Stat. 686; secs. 3, 5, 10, 
78 Stat. 565–568, 569, 570, 580; secs. 1, 3, 82 
Stat. 454, 455; secs. 28(c), 3–5, 84 Stat. 1435, 
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 14, 18, 
89 Stat. 117, 118, 137, 155; 15 U.S.C. 78l, 78n, 
78q, 78w(a)) 
[13 FR 8212, Dec. 22, 1948] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 240.17a–3, see the List of 
CFR Sections Affected in the Finding Aids 
section of this volume. 

CROSS REFERENCE: For interpretative re-
lease applicable to § 240.17a–3, see No. 3040 in 
tabulation, part 241 of this chapter. 

§ 240.17a–4 Records to be preserved by 
certain exchange members, brokers 
and dealers. 

(a) Every member, broker and dealer 
subject to § 240.17a–3 shall preserve for 
a period of not less than 6 years, the 
first 2 years in an easily accessible 
place, all records required to be made 
pursuant to § 240.17a–3(a) (1), (2), (3), 
and (5). 

(b) Every such broker and dealer 
shall preserve for a period of not less 
than 3 years, the first two years in an 
accessible place: 

(1) All records required to be made 
pursuant to § 240.17a–3(a) (4), (6), (7), (8), 
(9), and (10). 

(2) All check books, bank statements, 
cancelled checks and cash reconcili-
ations. 

(3) All bills receivable or payable (or 
copies thereof), paid or unpaid, relating 
to the business of such member, broker 
or dealer, as such. 

(4) Originals of all communications 
received and copies of all communica-
tions sent by such member, broker or 

dealer (including inter-office memo-
randa and communications) relating to 
his business as such. 

(5) All trial balances, computations 
of aggregate indebtedness and net cap-
ital (and working papers in connection 
therewith), financial statements, 
branch office reconciliations, and in-
ternal audit working papers, relating 
to the business of such member, broker 
or dealer, as such. 

(6) All guarantees of accounts and all 
powers of attorney and other evidence 
of the granting of any discretionary 
authority given in respect of any ac-
count, and copies of resolutions em-
powering an agent to act on behalf of a 
corporation. 

(7) All written agreements (or copies 
thereof) entered into by such member, 
broker or dealer relating to his busi-
ness as such, including agreements 
with respect to any account. 

(8) Records which contain the fol-
lowing information in support of 
amounts included in the report pre-
pared as of the audit date on Form X– 
17A–5 (§ 249.617 of this chapter) Part II 
or Part IIA and in annual audited fi-
nancial statements required by 
§ 240.17a–5(i)(xv): 

(i) Money balance position, long or 
short, including description, quantity, 
price and valuation of each security in-
cluding contractual commitments in 
customers’ accounts, in cash and fully 
secured accounts, partly secured ac-
counts, unsecured accounts, and in se-
curities accounts payable to cus-
tomers; 

(ii) Money balance and position, long 
or short, including description, quan-
tity, price and valuation of each secu-
rity including contractual commit-
ments in non-customers’ accounts, in 
cash and fully secured accounts, partly 
secured and unsecured accounts, and in 
securities accounts payable to non-cus-
tomers; 

(iii) Position, long or short, including 
description, quantity, price and valu-
ation of each security including con-
tractual commitments included in the 
Computation of Net Capital as commit-
ments, securities owned, securities 
owned not readily marketable, and 
other investments owned not readily 
marketable; 
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(iv) Amount of secured demand note, 
description of collateral securing such 
secured demand note including quan-
tity, price and valuation of each secu-
rity and cash balance securing such se-
cured demand note; 

(v) Description of futures commodity 
contracts, contract value on trade 
date, market value, gain or loss, and 
liquidating equity or deficit in cus-
tomers’ and non-customers’ accounts; 

(vi) Description of futures com-
modity contracts, contract value on 
trade date, market value, gain or loss 
and liquidating equity or deficit in 
trading and investment accounts; 

(vii) Description, money balance, 
quantity, price and valuation of each 
spot commodity position or commit-
ments in customers’ and non-cus-
tomers’ accounts; 

(viii) Description, money balance, 
quantity, price and valuation of each 
spot commodity position or commit-
ments in trading and investment ac-
counts; 

(ix) Number of shares, description of 
security, exercise price, cost and mar-
ket value of put and call options in-
cluding short out of the money options 
having no market or exercise value, 
showing listed and unlisted put and 
call options separately; 

(x) Quantity, price, and valuation of 
each security underlying the haircut 
for undue concentration made in the 
Computation for Net Capital; 

(xi) Description, quantity, price and 
valuation of each security and com-
modity position or contractual com-
mitment, long or short, in each joint 
account in which the broker or dealer 
has an interest, including each partici-
pant’s interest and margin deposit; 

(xii) Description, settlement date, 
contract amount, quantity, market 
price, and valuation for each aged 
failed to deliver requiring a charge in 
the Computation of Net Capital pursu-
ant to § 240.15c3–1; 

(xiii) Detail relating to information 
for possession or control requirements 
under § 240.15c3–3 and reported on the 
schedule in Part II or IIA of Form X– 
17A–5 (§ 249.617 of this chapter); 

(xiv) Detail of all items, not other-
wise substantiated, which are charged 
or credited in the Computation of Net 
Capital pursuant to § 240.15c3–1, such as 

cash margin deficiencies, deductions 
related to securities values and undue 
concentration, aged securities dif-
ferences and insurance claims receiv-
able; and 

(xv) Other schedules which are spe-
cifically prescribed by the Commission 
as necessary to support information re-
ported as required by § 240.17a–5. 

(9) The records required to be made 
pursuant to § 240.15c3–3(d)(4). 

(c) Every such member, broker and 
dealer shall preserve for a period of not 
less than 6 years after the closing of 
any customer’s account any account 
cards or records which relate to the 
terms and conditions with respect to 
the opening and maintenance of such 
account. 

(d) Every such member, broker and 
dealer shall preserve during the life of 
the enterprise and of any successor en-
terprise all partnership articles or, in 
the case of a corporation, all articles of 
incorporation or charter, minute books 
and stock certificate books. 

(e) Every such member, broker and 
dealer shall maintain and preserve in 
an easily accessible place: 

(1) All records required under para-
graph (a)(12) of § 240.17a–3 until at least 
three years after the ‘‘associated per-
son’’ has terminated his employment 
and any other connection with the 
member, broker or dealer. 

(2) All records required under para-
graph (a)(13) of § 240.17a–3 until at least 
three years after the termination of 
employment or association of those 
persons required by § 240.17f–2 to be 
fingerprinted; and 

(3) All records required pursuant to 
paragraph (a)(15) of § 240.17a–3 for the 
life of the enterprise. 

(4) All records required pursuant to 
paragraph (a)(14) of § 240.17a–3 for three 
years. 

(f) The records required to be main-
tained and preserved pursuant to 
§§ 240.17a–3 and 240.17a–4 may be imme-
diately produced or reproduced on 
‘‘micrographic media’’ (as defined in 
this section) or by means of ‘‘electronic 
storage media’’ (as defined in this sec-
tion) that meet the conditions set forth 
in this paragraph and be maintained 
and preserved for the required time in 
that form. 

(1) For purposes of this section: 
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(i) The term micrographic media 
means microfilm or microfiche, or any 
similar medium; and 

(ii) The term electronic storage media 
means any digital storage medium or 
system and, in the case of both para-
graphs (f)(1)(i) and (f)(1)(ii) of this sec-
tion, that meets the applicable condi-
tions set forth in this paragraph (f). 

(2) If electronic storage media is used 
by a member, broker, or dealer, it shall 
comply with the following require-
ments: 

(i) The member, broker, or dealer 
must notify its examining authority 
designated pursuant to section 17(d) of 
the Act (15 U.S.C. 78q(d)) prior to em-
ploying electronic storage media. If 
employing any electronic storage 
media other than optical disk tech-
nology (including CD–ROM), the mem-
ber, broker, or dealer must notify its 
designated examining authority at 
least 90 days prior to employing such 
storage media. In either case, the mem-
ber, broker, or dealer must provide its 
own representation or one from the 
storage medium vendor or other third 
party with appropriate expertise that 
the selected storage media meets the 
conditions set forth in this paragraph 
(f)(2). 

(ii) The electronic storage media 
must: 

(A) Preserve the records exclusively 
in a non-rewriteable, non-erasable for-
mat; 

(B) Verify automatically the quality 
and accuracy of the storage media re-
cording process; 

(C) Serialize the original and, if ap-
plicable, duplicate units of storage 
media, and time-date for the required 
period of retention the information 
placed on such electronic storage 
media; and 

(D) Have the capacity to readily 
download indexes and records preserved 
on the electronic storage media to any 
medium acceptable under this para-
graph (f) as required by the Commis-
sion or the self-regulatory organiza-
tions of which the member, broker, or 
dealer is a member. 

(3) If a member, broker, or dealer 
uses micrographic media or electronic 
storage media, it shall: 

(i) At all times have available, for ex-
amination by the staffs of the Commis-

sion and self-regulatory organizations 
of which it is a member, facilities for 
immediate, easily readable projection 
or production of micrographic media or 
electronic storage media images and 
for producing easily readable images. 

(ii) Be ready at all times to provide, 
and immediately provide, any facsimile 
enlargement which the Commission or 
its representatives may request. 

(iii) Store separately from the origi-
nal, a duplicate copy of the record 
stored on any medium acceptable 
under § 240.17a–4 for the time required. 

(iv) Organize and index accurately all 
information maintained on both origi-
nal and any duplicate storage media. 

(A) At all times, a member, broker, 
or dealer must be able to have such in-
dexes available for examination by the 
staffs of the Commission and the self- 
regulatory organizations of which the 
broker or dealer is a member. 

(B) Each index must be duplicated 
and the duplicate copies must be stored 
separately from the original copy of 
each index. 

(C) Original and duplicate indexes 
must be preserved for the time required 
for the indexed records. 

(v) The member, broker, or dealer 
must have in place an audit system 
providing for accountability regarding 
inputting of records required to be 
maintained and preserved pursuant to 
§§ 240.17a–3 and 240.17a–4 to electronic 
storage media and inputting of any 
changes made to every original and du-
plicate record maintained and pre-
served thereby. 

(A) At all times, a member, broker, 
or dealer must be able to have the re-
sults of such audit system available for 
examination by the staffs of the Com-
mission and the self-regulatory organi-
zations of which the broker or dealer is 
a member. 

(B) The audit results must be pre-
served for the time required for the au-
dited records. 

(vi) The member, broker, or dealer 
must maintain, keep current, and pro-
vide promptly upon request by the 
staffs of the Commission or the self- 
regulatory organizations of which the 
member, broker, or broker-dealer is a 
member all information necessary to 
access records and indexes stored on 
the electronic storage media; or place 
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in escrow and keep current a copy of 
the physical and logical file format of 
the electronic storage media, the field 
format of all different information 
types written on the electronic storage 
media and the source code, together 
with the appropriate documentation 
and information necessary to access 
records and indexes. 

(vii) For every member, broker, or 
dealer exclusively using electronic 
storage media for some or all of its 
record preservation under this section, 
at least one third party (‘‘the under-
signed’’), who has access to and the 
ability to download information from 
the member’s, broker’s, or dealer’s 
electronic storage media to any accept-
able medium under this section, shall 
file with the designated examining au-
thority for the member, broker, or 
dealer the following undertakings with 
respect to such records: 

The undersigned hereby undertakes to fur-
nish promptly to the U.S. Securities and Ex-
change Commission (‘‘Commission’’), its des-
ignees or representatives, upon reasonable 
request, such information as is deemed nec-
essary by the Commission’s or designee’s 
staff to download information kept on the 
broker’s or dealer’s electronic storage media 
to any medium acceptable under Rule 17a–4. 

Furthermore, the undersigned hereby un-
dertakes to take reasonable steps to provide 
access to information contained on the bro-
ker’s or dealer’s electronic storage media, 
including, as appropriate, arrangements for 
the downloading of any record required to be 
maintained and preserved by the broker or 
dealer pursuant to Rules 17a–3 and 17a–4 
under the Securities Exchange Act of 1934 in 
a format acceptable to the Commission’s 
staff or its designee. Such arrangements will 
provide specifically that in the event of a 
failure on the part of a broker or dealer to 
download the record into a readable format 
and after reasonable notice to the broker or 
dealer, upon being provided with the appro-
priate electronic storage medium, the under-
signed will undertake to do so, as the Com-
mission’s staff or its designee may request. 

(g) If a person who has been subject 
to § 240.17a–3 ceases to transact a busi-
ness in securities directly with others 
than members of a national securities 
exchange, or ceases to transact a busi-
ness in securities through the medium 
of a member of a national securities 
exchange, or ceases to be registered 
pursuant to section 15 of the Securities 
Exchange Act of 1934 as amended (48 

Stat. 895, 49 Stat. 1377; 15 U.S.C. 78o), 
such person shall, for the remainder of 
the periods of time specified in this 
section, continue to preserve the 
records which he theretofore preserved 
pursuant to this section. 

(h) For purposes of transactions in 
municipal securities by municipal se-
curities brokers and municipal securi-
ties dealers, compliance with Rule G–9 
of the Municipal Securities Rule-
making Board will be deemed to be in 
compliance with this section. 

(i) If the records required to be main-
tained and preserved pursuant to the 
provisions of §§ 240.17a–3 and 240.17a–4 
are prepared or maintained by an out-
side service bureau, depository, bank 
which does not operate pursuant to 
§ 240.17a–3(b)(2), or other recordkeeping 
service on behalf of the member, 
broker or dealer required to maintain 
and preserve such records, such outside 
entity shall file with the Commission a 
written undertaking in form acceptable 
to the Commission, signed by a duly 
authorized person, to the effect that 
such records are the property of the 
member, broker or dealer required to 
maintain and preserve such records and 
will be surrendered promptly on re-
quest of the member, broker or dealer 
and including the following provision: 

With respect to any books and records 
maintained or preserved on behalf of [BD], 
the undersigned hereby undertakes to permit 
examination of such books and records at 
any time or from time to time during busi-
ness hours by representatives or designees of 
the Securities and Exchange Commission, 
and to promptly furnish to said Commission 
or its designee true, correct, complete and 
current hard copy of any or all or any part 
of such books and records. 

Agreement with an outside entity shall 
not relieve such member, broker or 
dealer from the responsibility to pre-
pare and maintain records as specified 
in this section or in § 240.17a–3. 

(j) Every member, broker or dealer 
subject to this section shall furnish 
promptly to a representative of the 
Commission such legible, true and 
complete copies of those records of the 
member, broker or dealer, which are 
required to be preserved under this sec-
tion, as are requested by the represent-
ative of the Commission. 
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(Secs. 2, 17, 23(a), 48 Stat. 897, as amended; 15 
U.S.C. 78d–1, 78d–2, 78a; sec. 14, Pub. L. 94–29, 
89 Stat. 137 (15 U.S.C. 78a; sec. 18, Pub. L. 94– 
29, 89 Stat. 155 (15 U.S.C. 78w)) 
[13 FR 8212, Dec. 22, 1948] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 240.17a–4, see the List of 
CFR Sections Affected in the Finding Aids 
section of this volume. 

CROSS REFERENCE: For interpretative re-
leases applicable to § 240.17a–4, see No. 3040 
and No. 8024 in tabulation, part 241 of this 
chapter. 

§ 240.17a–5 Reports to be made by cer-
tain brokers and dealers. 

(a) Filing of monthly and quarterly re-
ports. (1) This paragraph (a) shall apply 
to every broker or dealer registered 
pursuant to section 15 of the Act. 

(2)(i) Every broker or dealer subject 
to this paragraph (a) who clears or car-
ries customer accounts shall file Part I 
of Form X–17A–5 (§ 249.617 of this chap-
ter) within 10 business days after the 
end of each month. 

(ii) Every broker or dealer subject to 
this paragraph (a) who clears trans-
actions or carries customer accounts 
shall file Part II of Form X–17A–5 
(§ 249.617 of this chapter) within 17 busi-
ness days after the end of the calendar 
quarter and within 17 business days 
after the date selected for the annual 
audit of financial statements where 
said date is other than a calendar quar-
ter. Certain of such brokers or dealers 
shall file Part IIA in lieu thereof if the 
nature of their business is limited as 
described in the instructions to Part II 
of Form X–17A–5 (§ 249.617 of this chap-
ter). 

(iii) Every broker or dealer who does 
not carry nor clear transactions nor 
carry customer accounts shall file Part 
IIA of Form X–17A–5 (§ 249.617 of this 
chapter) within 17 business days after 
the end of each calendar quarter and 
within 17 business days after the date 
selected for the annual audit of finan-
cial statements where said date is 
other than the end of the calendar 
quarter. 

(iv) Upon receiving written notice 
from the Commission or the examining 
authority designated pursuant to sec-
tion 17(d) of the Act, a broker or dealer 
who receives such notice shall file 
monthly, or at such times as shall be 
specified, Part II or Part IIA of Form 

X–17A–5 (§ 249.617 of this chapter) and 
such other financial or operational in-
formation as shall be required by the 
Commission or the designated exam-
ining authority. 

(3) The reports provided for in this 
paragraph (a) shall be considered filed 
when received at the Commission’s 
principal office in Washington, DC, and 
the regional or district office of the 
Commission for the region or district 
in which the broker or dealer has its 
principal place of business. All reports 
filed pursuant to this paragraph (a) 
shall be deemed to be confidential. 

(4) The provisions of paragraphs (a)(2) 
and (3) of this section shall not apply 
to a member of a national securities 
exchange or a registered national secu-
rities association if said exchange or 
association maintains records con-
taining the information required by 
Part I, Part II or Part IIA of Form X– 
17A–5 (§ 249.617 of this chapter), as to 
such member, and transmits to the 
Commission a copy of the applicable 
parts of Form X–17A–5 (§ 249.617 of this 
chapter) as to such member, pursuant 
to a plan, the procedures and provi-
sions of which have been submitted to 
and declared effective by the Commis-
sion. Any such plan filed by a national 
securities exchange or a registered na-
tional securities association may pro-
vide that when a member is also a 
member of one or more national securi-
ties exchanges, or of one or more na-
tional securities exchanges and a reg-
istered national securities association, 
the information required to be sub-
mitted with respect to any such mem-
ber may be submitted by only one spec-
ified national securities exchange or 
registered national securities associa-
tion. For the purposes of this section, a 
plan filed with the Commission by a 
national securities exchange or a reg-
istered national securities association 
shall not become effective unless the 
Commission, having due regard for the 
fulfillment of the Commission’s duties 
and responsibilities under the provi-
sions of the Act, declares the plan to be 
effective. Further, the Commission, in 
declaring any such plan effective, may 
impose such terms and conditions re-
lating to the provisions of the plan and 
the period of its 
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effectiveness as may be deemed nec-
essary or appropriate in the public in-
terest, for the protection of investors, 
or to carry out the Commission’s du-
ties and responsibilities under the Act. 

(5) Upon written application by a 
broker or dealer to its designated ex-
amining authority, the designated ex-
amining authority may extend the 
time for filing the information re-
quired by this paragraph (a). The des-
ignated examining authority for the 
broker or dealer shall maintain, in the 
manner prescribed in § 240.17a–1, a 
record of each extension granted. 

(b) Report filed upon termination of 
membership interest. (1) If a broker or 
dealer holding any membership inter-
est in a national securities exchange or 
registered national securities associa-
tion ceases to be a member in good 
standing of such exchange or associa-
tion, such broker or dealer shall, with-
in two business days after such event, 
file with the Commission Part II or 
Part IIA of Form X–17A–5 (§ 249.617 of 
this chapter) as determined by the 
standards set forth in paragraphs (a)(2) 
(ii) and (iii) of this section as of the 
date of such event. The report shall be 
filed at the Commission’s principal of-
fice in Washington, DC, and with the 
regional or district office of the Com-
mission for the region or district in 
which the broker or dealer has its prin-
cipal place of business: Provided, how-
ever, That such report need not be 
made or filed if the Commission, upon 
written request or upon its own mo-
tion, exempts such broker or dealer, ei-
ther unconditionally or on specified 
terms and conditions, from such re-
quirement: Provided, further, That the 
Commission may, upon request of the 
broker or dealer, grant extensions of 
time for filing the report specified 
herein for good cause shown. 

(2) Attached to the report required by 
paragraph (b)(1) of this section shall be 
an oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained in the report is 
true and correct. The oath or affirma-
tion shall be made before a person duly 
authorized to administer such oath or 
affirmation. If the broker or dealer is a 
sole proprietorship, the oath or affir-
mation shall be made by the propri-
etor; if a partnership, by a general 

partner; or if a corporation by the chief 
executive officer, or, in his absence, by 
the person authorized to act in his 
place. 

(3) For the purposes of this paragraph 
(b) ‘‘membership interest’’ shall in-
clude the following: full membership, 
allied membership, associated member-
ship, floor privileges, and any other in-
terest that entitles a broker or dealer 
to the exercise of any privilege on an 
exchange or with an association. 

(4) For the purposes of this paragraph 
(b), any broker or dealer shall be 
deemed to have ceased to be a member 
in good standing of such exchange or 
association when he has resigned, with-
drawn, or been suspended or expelled 
from a membership interest in such ex-
change or association, or has directly 
or through any associated person sold 
or entered into an agreement for the 
sale of a membership interest which 
would on consummation thereof result 
in the termination of the broker’s or 
dealer’s membership interest in such 
exchange or association. 

(5) Whenever any national securities 
exchange or registered national securi-
ties association takes any action which 
causes any broker or dealer which is a 
member of such exchange or associa-
tion to cease to be a member in good 
standing of such exchange or associa-
tion or when such exchange or associa-
tion learns of any action by such mem-
ber of any other person which causes 
such broker or dealer to cease to be a 
member in good standing of such ex-
change or association, such exchange 
or associaton shall report such action 
promptly to the Commission, fur-
nishing information as to the cir-
cumstances surrounding the event, and 
shall send a copy of such notification 
to the broker or dealer and notify such 
broker or dealer of its responsibilities 
under this paragraph (b). 

(6) One copy of the annual audit re-
port shall be filed at the regional office 
of the Commission for the region in 
which the broker or dealer has its prin-
cipal place of business and the prin-
cipal office of the designated exam-
ining authority for said broker or deal-
er. Two copies of said report shall be 
filed at the Commission’s principal of-
fice in Washington, DC. Copies thereof 
shall 
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be provided to all self-regulatory orga-
nizations of which said broker or dealer 
is a member. 

(c) Customer Statements—(1) Who must 
furnish the statements. Every broker or 
dealer shall file with the Commission 
at its principal office in Washington, 
DC, with the regional or district office 
of the Commission for the region or 
district in which the broker or dealer 
has its principal place of business, and 
with each national securities exchange 
and registered national securities asso-
ciation of which it is a member, and 
shall send to its customers the state-
ments prescribed by paragraphs (c) (2) 
and (3) of this section, except if the ac-
tivities of such broker or dealer are 
limited to any one or combination of 
the following and are conducted in the 
manner prescribed herein: 

(i) As introducing broker or dealer, 
the forwarding of all the transactions 
of his customers to a clearing broker or 
dealer on a fully disclosed basis: Pro-
vided, That such clearing broker or 
dealer reflects such transactions on its 
books and records in accounts it car-
ries in the names of such customers 
and that the introducing broker or 
dealer does not hold funds or securities 
for, or owe funds or securities to, cus-
tomers other than funds and securities 
promptly forwarded to the clearing 
broker or dealer or to customers; 

(ii) The prompt forwarding of sub-
scriptions for securities to the issuer, 
underwriter or other distributor of 
such securities and of receiving checks, 
drafts, notes, or other evidences of in-
debtedness payable solely to the issuer, 
underwriter or other distributor who 
delivers the security directly to the 
subscriber or to a custodian bank, if 
the broker or dealer does not otherwise 
hold funds or securities for, or owe 
money or securities to, customers; 

(iii) The sale and redemption of re-
deemable shares of registered invest-
ment companies or the solicitation of 
share accounts of savings and loan as-
sociations in the manner contemplated 
by the $2,500 minimum net capital re-
quirement of § 240.15c3–1 or the offering 
to extend any credit to or participate 
in arranging a loan for a customer to 
purchase insurance in connection with 
the sale of redeemable shares of reg-
istered investment companies; or 

(iv) Conduct which would exempt the 
broker or dealer from the provisions of 
§ 240.17a–13 by reason of the provisions 
of paragraph (a) of that section. 

(2) Audited statements to be furnished. 
The following statements shall be fur-
nished as required by paragraph (c)(1) 
of this section within 105 days after the 
date of the audited report required by 
paragraph (d) of this section: 

(i) A balance sheet with appropriate 
notes prepared in accordance with gen-
erally accepted accounting principles 
which shall be audited if the financial 
statements furnished in accordance 
with paragraph (d) of this section are 
required to be certified; 

(ii) A footnote containing a state-
ment of the amount of the broker’s or 
dealer’s net capital and its required net 
capital, computed in accordance with 
§ 240.15c3–1. Such statement shall in-
clude summary financial statements of 
subsidiaries consolidated pursuant to 
Appendix C of § 240.15c3–1, where mate-
rial, and the effect thereof on the net 
capital and required net capital of the 
broker or dealer; 

(iii) If in connection with the most 
recent annual audit report pursuant to 
§ 240.17a–5, the independent accountant 
commented on any material inadequa-
cies in accordance with paragraphs (g) 
and (h) of this section, and § 240.17a– 
11(e), there shall be a statement by the 
broker or dealer that a copy of such re-
port and comments is currently avail-
able for the customer’s inspection at 
the principal office of the Commission 
in Washington, DC, and the regional or 
district office of the Commission for 
the region or district in which the 
broker or dealer has its principal place 
of business; and 

(iv) A statement indicating that the 
Statement of Financial Condition of 
the most recent annual audit report of 
the broker or dealer pursuant to 
§ 240.17a–5 is available for examination 
at the principal office of the broker or 
dealer and at the regional or district 
office of the Commission for the region 
or district in which the broker or deal-
er has its principal place of business. 

(3) Unaudited statements to be fur-
nished. The statements shall contain 
the information specified in paragraphs 
(c)(2) (i) and (ii) of this section. Said 
unaudited statements shall be as of the 
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date 6 months from the date of the au-
dited statements required to be fur-
nished pursuant to paragraphs (c) (1) 
and (2) of this section. Said unaudited 
statements shall be furnished not later 
than 65 days after the date as of which 
the statements are prepared. 

(4) Definition of ‘‘customer.’’ For pur-
poses of this paragraph (c), the term 
‘‘customer’’ includes any person other 
than: 

(i) Another broker or dealer who is 
exempted by paragraph (c)(1) of this 
section; 

(ii) A general, special or limited part-
ner or director or officer of a broker or 
dealer; or 

(iii) Any person to the extent that 
such person has a claim for property or 
funds which by contract, agreement or 
understanding, or by operation of law, 
is part of the capital of the broker or 
dealer or is subordinated to the claims 
of creditors of the broker or dealer, for 
or with whom a broker or dealer has ef-
fected a securities transaction in a par-
ticular month, which month shall be 
either the month preceding the balance 
sheet date or the month following the 
balance sheet date in which the state-
ment is sent. 

The term ‘‘customer’’ also includes any 
person for whom the broker or dealer 
holds securities for safekeeping or as 
collateral or for whom the broker or 
dealer carries a free credit balance in 
the month in which customers are de-
termined for purposes of this paragraph 
(c). 

(d) Annual filing of audited financial 
statements. (1)(i) Every broker or dealer 
registered pursuant to section 15 of the 
Act shall file annually, on a calendar 
or fiscal year basis, a report which 
shall be audited by an independent pub-
lic accountant. Reports pursuant to 
this paragraph (d) shall be as of the 
same fixed or determinable date each 
year, unless a change is approved in 
writing by the designated examining 
authority for the broker or dealer. A 
copy of such written approval should 
be sent to the regional or district office 
of the Commission for the region or 
district in which the broker or dealer 
has its principal place of business. 

(ii) A broker or dealer succeeding to 
and continuing the business of another 
broker or dealer need not file a report 

under this paragraph as of a date in the 
fiscal or calendar year in which the 
succession occurs if the predecessor 
broker or dealer has filed a report in 
compliance with this paragraph as of a 
date in such fiscal or calendar year. 

(iii) A broker or dealer which is a 
member of a national securities ex-
change and has transacted a business 
in securities solely with or for other 
members of a national securities ex-
change, and has not carried any margin 
account, credit balance or security for 
any person who is defined as a ‘‘cus-
tomer’’ in paragraph (c)(4) of this sec-
tion, shall not be required to file a re-
port under this paragraph. 

(2) The annual audited report shall 
contain a Statement of Financial Con-
dition (in a format and on a basis 
which is consistent with the total re-
ported on the Statement of Financial 
Condition contained in Form X–17A–5 
(§ 249.617 of this chapter) Part II or 
IIA), a Statement of Income, a State-
ment of Cash Flows, a Statement of 
Changes in Stockholders’ or Partners’ 
or Sole Proprietor’s Equity, and State-
ment of Changes in Liabilities Subordi-
nated to Claims of General Creditors. 
Such statements shall be in a format 
which is consistent with such state-
ments as contained in Form X–17A–5 
(§ 249.617 of this chapter) Part II or Part 
IIA. If the Statement of Financial Con-
dition filed in accordance with instruc-
tions to Form X–17A–5, Part II or Part 
IIA, is not consolidated, a summary of 
financial data, including the assets, li-
abilities, and net worth or stock-
holders’ equity, for subsidiaries not 
consolidated in the Part II or Part IIA 
Statement of Financial Condition as 
filed by the broker or dealer should be 
included in the notes to the consoli-
dated statement of financial condition 
reported on by the independent public 
accountant. 

(3) Supporting schedules shall in-
clude, from Part II or Part IIA of Form 
X–17A–5 (§ 249.617 of this chapter) a 
Computation of Net Capital Under 
§ 240.15c3–1, a Computation for Deter-
mination of the Reserve Requirements 
under Exhibit A of § 240.15c3–3 and In-
formation Relating to the Possession 
or Control Requirements Under 
§ 240.15c3–3 and shall be filed with said 
report. 
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(4) A reconciliation, including appro-
priate explanations, of the Computa-
tion of Net Capital under § 240.15c3–1 
and the Computation for Determina-
tion of the Reserve Requirements 
Under Exhibit A of § 240.15c3–3 in the 
audit report with the broker’s or deal-
er’s corresponding unaudited most re-
cent Part II or Part IIA filing shall be 
filed with said report when material 
differences exist. If no material dif-
ferences exist, a statement so indi-
cating shall be filed. 

(5) The annual audit report shall be 
filed not more than sixty (60) days 
after the date of the financial state-
ments. 

(6) The annual audit report shall be 
filed at the regional or district office of 
the Commission for the region or dis-
trict in which the broker or dealer has 
its principal place of business, the 
Commission’s principal office in Wash-
ington, DC, and the principal office of 
the designated examining authority for 
said broker or dealer. Copies thereof 
shall be provided to all self-regulatory 
organizations of which said broker or 
dealer is a member. 

(e) Nature and form of reports. The fi-
nancial statements filed pursuant to 
paragraph (d) of this section shall be 
prepared and filed in accordance with 
the following requirements: 

(1)(i) An audit shall be conducted by 
a public accountant who shall be in 
fact independent as defined in para-
graph (f)(3) of this section herein, and 
he shall give an opinion covering the 
statements filed pursuant to paragraph 
(d): Provided, however, That the finan-
cial statements filed pursuant to para-
graph (d) of this section need not be au-
dited if, since the date of the previous 
financial statements of the report filed 
pursuant to § 240.15b1–2 or this section: 

(A) The securities business of such 
broker or dealer has been limited to 
acting as broker (agent) for the issuer 
in soliciting subscriptions for securi-
ties of such issuer, said broker has 
promptly transmitted to such issuer all 
funds and promptly delivered to the 
subscriber all securities received in 
connection therewith, and said broker 
has not otherwise held funds or securi-
ties for or owed money or securities to 
customers; or 

(B) Its securities business has been 
limited to buying and selling evidences 
of indebtedness secured by mortgage, 
deed or trust, or other lien upon real 
estate or leasehold interests, and said 
broker or dealer has not carried any 
margin account, credit balance or secu-
rity for any securities customer. 

(ii) A broker or dealer who files a re-
port which is not covered by an ac-
countant’s opinion shall include in the 
oath or affirmation required by para-
graph (e)(2) of this section a statement 
of the facts and circumstances relied 
upon as a basis for exemption from the 
requirement that financial statements 
and schedules filed pursuant to para-
graph (d) of this section be covered by 
the opinion of an accountant. 

(2) Attached to the report shall be an 
oath or affirmation that, to the best 
knowledge and belief of the person 
making such oath or affirmation, (i) 
the financial statements and schedules 
are true and correct and (ii) neither the 
broker or dealer, nor any partner, offi-
cer, or director, as the case may be has 
any proprietary interest in any ac-
count classified solely as that of a cus-
tomer. The oath or affirmation shall be 
made before a person duly authorized 
to administer such oaths or affirma-
tions. If the broker or dealer is a sole 
proprietorship, the oath or affirmation 
shall be made by the proprietor; if a 
partnership, by a general partner; or if 
a corporation, by a duly authorized of-
ficer. 

(3) All of the statements filed pursu-
ant to paragraph (d) of this section 
shall be public, except that, if the 
Statement of Financial Condition in a 
format which is consistent with Form 
X–17A–5 (§ 249.617 of this chapter), Part 
II or Part IIA, is bound separately from 
the balance of the annual audited fi-
nancial statements filed pursuant to 
paragraph (d)(1) of this section, the bal-
ance of the annual audited financial 
statements shall be deemed confiden-
tial, except that they shall be available 
for official use by any official or em-
ployee of the United States or any 
State, by national securities exchanges 
and registered national securities asso-
ciations of which the person filing such 
a report is a member, and by any other 
person to whom the Commission au-
thorizes disclosure of such information 
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as being in the public interest. Nothing 
contained in this paragraph (3) shall be 
deemed to be in derogation of the rules 
of any registered national securities 
association or national securities ex-
change which give to customers of a 
member broker or dealer the right, 
upon request to such member broker or 
dealer, to obtain information relative 
to its financial condition. 

(4) The broker or dealer shall file 
with the report a supplemental report 
which shall be covered by an opinion of 
the independent public accountant on 
the status of the membership of the 
broker or dealer in the Securities In-
vestor Protection Corporation 
(‘‘SIPC’’) if, pursuant to paragraph 
(e)(1) of this section, a report of the 
broker or dealer is required to be cov-
ered by an opinion of a certified public 
accountant or a public accountant who 
is in fact independent. The supple-
mental report shall cover the SIPC an-
nual general assessment reconciliation 
or exclusion from membership forms 
not previously reported on under this 
paragraph (e)(4) which were required to 
be filed on or prior to the date of the 
report required by paragraph (d) of this 
section: Provided, That the broker or 
dealer need not file the supplemental 
report on the SIPC annual general as-
sessment reconciliation or exclusion 
from membership form for any period 
during which the SIPC assessment is a 
minimum assessment as provided for in 
section 4(d)(1)(c) of the Securities In-
vestor Protection Act of 1970, as 
amended. The supplemental report, an 
original of which shall be submitted to 
the regional or district office of the 
Commission for the region or district 
in which the broker or dealer has its 
principal place of business, the Com-
mission’s principal office in Wash-
ington, the principal office of the des-
ignated examining authority for such 
broker or dealer and the office of SIPC, 
shall be bound separately, be dated and 
be signed manually, and shall include 
the following: 

(i) A schedule of assessment pay-
ments also showing any overpayments 
applied and overpayments carried for-
ward including: payment dates, 
amounts, and name of SIPC collection 
agent to whom mailed, or 

(ii) If exclusion from membership was 
claimed, a statement that the broker 
or dealer qualified for exclusion from 
membership under the Securities In-
vestor Protection Act of 1970, and the 
date and name of the SIPC collection 
agent with whom a Certification of Ex-
clusion from Membership (Form SIPC– 
3) was filed, and 

(iii) An accountant’s report which 
shall state that in the accountant’s 
opinion either the assessments were de-
termined fairly in accordance with ap-
plicable instructions and forms, or that 
a claim for exclusion from membership 
was consistent with income reported. If 
exceptions are noted, the accountant 
shall state any corrective action taken 
or proposed. The accountant’s review 
on which his report is based shall in-
clude as a minimum the following pro-
cedures: 

(A) Comparison of listed assessment 
payments with respective cash dis-
bursements record entries; 

(B) For all or any portion of a fiscal 
year ending in 1976 and each fiscal year 
thereafter, comparison of amounts re-
flected in the annual report as required 
by paragraph (d) of this section, with 
amounts reported in the Annual Gen-
eral Assessment Reconciliation (Form 
SIPC–7); 

(C) Comparison of adjustments re-
ported in Form SIPC–7 with supporting 
schedules and working papers sup-
porting adjustments; 

(D) Proof of arithmetical accuracy of 
the calculations reflected in Form 
SIPC–7 and in the schedules and work-
ing papers supporting adjustments; and 

(E) Comparison of the amount of any 
overpayment applied with the Form 
SIPC–7 on which it was computed; or 

(F) If exclusion from membership is 
claimed, the accountant shall review 
the annual report required by para-
graph (d) of this section for all or any 
portion of a fiscal year ending in 1976 
and each fiscal year thereafter to as-
certain that the Certification of Exclu-
sion from Membership (Form SIPC–7) 
was consistent with the income re-
ported. 

(f)(1) Qualification of accountants. The 
Commission will not recognize any per-
son as a certified public accountant 
who is not duly registered and in good 
standing as such under the laws of his 
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place of residence or principal office. 
The Commission will not recognize any 
person as a public accountant who is 
not in good standing and entitled to 
practice as such under the laws of his 
place of residence or principal office. 

(2) Designation of accountant. (i) 
Every broker or dealer which is re-
quired by paragraph (d) of this section 
to file an annual report of financial 
statements section shall file no later 
than December 10 of each year a state-
ment with the Commission’s principal 
office in Washington, DC, the regional 
or district office of the Commission for 
the region or district in which its prin-
cipal place of business is located, and 
the principal office of the designated 
examining authority for such broker or 
dealer. Such statement shall indicate 
the existence of an agreement dated no 
later than December first, with an 
independent public accountant cov-
ering a contractual commitment to 
conduct the broker’s or dealer’s annual 
audit during the following calendar 
year. 

(ii) The agreement may be of a con-
tinuing nature, providing for succes-
sive yearly audits, in which case no 
further filing is required. If the agree-
ment is for a single audit, or if the con-
tinuing agreement previously filed has 
been terminated or amended, a new 
statement must be filed by the re-
quired date. 

(iii) The statement shall be headed 
‘‘Notice pursuant to Rule 17a–5(f)(2)’’ 
and shall contain the following infor-
mation: 

(A) Name, address, telephone number 
and registration number of the broker 
or dealer; 

(B) Name, address and telephone 
number of the accounting firm; and 

(C) The audit date of the broker or 
dealer for the year covered by the 
agreement. 

(iv) Any broker or dealer which is ex-
empted from the requirement to file an 
annual audited report of financial 
statements shall nevertheless file the 
notice specified herein indicating the 
date as of which the unaudited report 
will be prepared. 

(v) Notwithstanding the date of filing 
specified in paragraph (f)(2)(i) of this 
section, every broker or dealer shall 
file the notice provided for in para-

graph (f)(2) of this section within 30 
days following the effective date of reg-
istration as a broker or dealer. 

(3) Independence of accountant. An ac-
countant shall be independent in ac-
cordance with the provisions of § 210.2– 
01 (b) and (c) of this chapter. 

(4) Replacement of accountant. A 
broker or dealer shall file a notice 
which must be received by the Commis-
sion’s principal office in Washington, 
DC, the regional or district office of 
the Commission for the region or dis-
trict in which its principal place of 
business is located, and the principal 
office of the designated examining au-
thority for such broker or dealer, not 
more than 15 business days after: 

(i) The broker or dealer has notified 
the accountant whose opinion covered 
the most recent financial statements 
filed under paragraph (d) of this section 
that his services will not be utilized in 
future engagements; or 

(ii) The broker or dealer has notified 
an accountant who was engaged to give 
an opinion covering the financial state-
ments to be filed under paragraph (d) of 
this section that the engagement has 
been terminated; or 

(iii) An accountant has notified the 
broker or dealer that he would not con-
tinue under an engagement to give an 
opinion covering the financial state-
ments to be filed under paragraph (d) of 
this section; or 

(iv) A new accountant has been en-
gaged to give an opinion covering the 
financial statements to be filed under 
paragraph (d) of this section without 
any notice of termination having been 
given to or by the previously engaged 
accountant. 

Such notice shall state (A) the date of 
notification of the termination of the 
engagement or engagement of the new 
accountant as applicable and (B) the 
details of any problems existing during 
the 24 months (or the period of the en-
gagement, if less) preceding such ter-
mination or new engagement relating 
to any matter of accounting principles 
or practices, financial statement dis-
closure, auditing scope or procedure, or 
compliance with applicable rules of the 
Commission, which problems, if not re-
solved to the satisfaction of the former 
accountant, would have caused him to 
make reference to them in connection 
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with his report on the subject matter 
of the problems. The problems required 
to be reported in response to the pre-
ceding sentence include both those re-
solved to the former accountant’s sat-
isfaction and those not resolved to the 
former accountant’s satisfaction. Prob-
lems contemplated by this section are 
those which occur at the decision-
making level—i.e., between principal 
financial officers of the broker-dealer 
and personnel of the accounting firm 
responsible for rendering its report. 
The notice shall also state whether the 
accountant’s report on the financial 
statements for any of the past two 
years contained an adverse opinion or a 
disclaimer of opinion or was qualified 
as to uncertainties, audit scope, or ac-
counting principles, and describe the 
nature of each such adverse opinion, 
disclaimer of opinion, or qualification. 
The broker or dealer shall also request 
the former accountant to furnish the 
broker or dealer with a letter addressed 
to the Commission stating whether he 
agrees with the statements contained 
in the notice of the broker or dealer 
and, if not, stating the respects in 
which he does not agree. The broker or 
dealer shall file three copies of the no-
tice and the accountant’s letter, one 
copy of which shall be manually signed 
by the sole proprietor, or a general 
partner or a duly authorized corporate 
officer, as appropriate, and by the ac-
countant, respectively. 

(g) Audit objectives. (1) The audit shall 
be made in accordance with generally 
accepted auditing standards and shall 
include a review of the accounting sys-
tem, the internal accounting control 
and procedures for safeguarding securi-
ties including appropriate tests thereof 
for the period since the prior examina-
tion date. The audit shall include all 
procedures necessary under the cir-
cumstances to enable the independent 
public accountant to express an opin-
ion on the statement of financial con-
dition, results of operations, cash flow, 
and the Computation of Net Capital 
under § 240.15c3–1, the Computation for 
Determination of reserve Require-
ments for Brokers or Dealers under Ex-
hibit A of § 240.15c3–3, and Information 
Relating to the Possession or Control 
Requirements under § 240.15c3–3. The 
scope of the audit and review of the ac-

counting system, the internal control 
and procedures for safeguarding securi-
ties shall be sufficient to provide rea-
sonable assurance that any material 
inadequacies existing at the date of the 
examination in (a) the accounting sys-
tem; (b) the internal accounting con-
trols; (c) procedures for safeguarding 
securities; and (d) the practices and 
procedures whose review is specifies in 
(i), (ii), (iii) and (iv) of this paragraph 
would be disclosed. Additionally, as 
specific objectives, the audit shall in-
clude reviews of the practices and pro-
cedures followed by the client; 

(i) In making the periodic computa-
tions of aggregate indebtedness and net 
capital under § 240.17a–3(a)(11) and the 
reserve required by § 240.15c3–3(e); 

(ii) In making the quarterly securi-
ties examinations, counts, 
verifications and comparisons and the 
recordation of differences required by 
§ 240.17a–13; 

(iii) In complying with the require-
ment for prompt payment for securi-
ties of section 4(c) of Regulation T 
(§ 220.4(c) of chapter II of title 12) of the 
Board of Governors of the Federal Re-
serve System; and 

(iv) In obtaining and maintaining 
physical possession or control of all 
fully paid and excess margin securities 
of customers as required by § 240.15c3–3. 
Such review shall include a determina-
tion as to the adequacy of the proce-
dures described in the records required 
to be maintained pursuant to § 240.15c3– 
3(d)(4). 

(h) Extent and timing of audit proce-
dures. (1) The extent and timing of 
audit procedures are matters for the 
independent public accountant to de-
termine on the basis of his review and 
evaluation of existing internal controls 
and other audit procedures performed 
in accordance with generally accepted 
auditing standards and the audit objec-
tives set forth in paragraph (g) of this 
section. In determining the extent of 
testing, consideration shall be given to 
the materiality of an area and the pos-
sible effect on the financial statements 
and schedules of a material 
misstatement in a related account. The 
performance of auditing procedures in-
volves the proper synchronization of 
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their application and thus com-
prehends the need to consider simulta-
neous performance of procedures in 
certain areas such as, for example, se-
curities counts, transfer verification 
and customer and broker confirmation 
in connection with verification of secu-
rities positions. 

(2) If, during the course of the audit 
or interim work, the independent pub-
lic accountant determines that any 
material inadequacies exist in the ac-
counting system, internal accounting 
control, procedures for safeguarding se-
curities, or as otherwise defined in 
paragraph (g)(3) of this section, then 
the independent public accountant 
shall call it to the attention of the 
chief financial officer of the broker or 
dealer, who shall have a responsibility 
to inform the Commission and the des-
ignated examining authority by tele-
graphic or facsimile notice within 24 
hours thereafter as set forth in 
§ 240.17a–11 (e) and (g). The broker or 
dealer shall also furnish the account-
ant with a copy of said notice to the 
Commission by telegram or facsimile 
within said 24 hour period. If the ac-
countant fails to receive such notice 
from the broker or dealer within said 
24 hour period, or if the accountant dis-
agrees with the statements contained 
in the notice of the broker or dealer, 
the accountant shall have a responsi-
bility to inform the Commission and 
the designated examining authority by 
report of material inadequacy within 24 
hours thereafter as set forth in 
§ 240.17a–11(g). Such report from the ac-
countant shall, if the broker or dealer 
failed to file a notice, describe any ma-
terial inadequacies found to exist. If 
the broker or dealer filed a notice, the 
accountant shall file a report detailing 
the aspects, if any, of the broker’s or 
dealer’s notice with which the account-
ant does not agree. 

(i) Accountant’s reports, general provi-
sions—(1) Technical requirements. The 
accountant’s report shall: 

(i) Be dated; 
(ii) Be signed manually; 
(iii) Indicate the city and state where 

issued; and 
(iv) Identify without detailed enu-

meration the financial statements and 
schedules covered by the report. 

(2) Representations as to the audit. The 
accountant’s report shall: 

(i) State whether the audit was made 
in accordance with generally accepted 
auditing standards; 

(ii) State whether the accountant re-
viewed the procedures followed for 
safeguarding securities; and 

(iii) Designate any auditing proce-
dures deemed necessary by the ac-
countant under the circumstances of 
the particular case which have been 
omitted, and the reason for their omis-
sion. 

Nothing in this section shall be con-
strued to imply authority for the omis-
sion of any procedure which inde-
pendent accountants would ordinarily 
employ in the course of an audit made 
for the purpose of expressing the opin-
ions required under this section. 

(3) Opinion to be expressed. The ac-
countant’s report shall state clearly 
the opinion of the accountant: (i) In re-
spect of the financial statements and 
schedules covered by the report and the 
accounting principles and practices re-
flected therein; and (ii) as to the con-
sistency of the application of the ac-
counting principles, or as to any 
changes in such principles which have 
a material effect on the financial state-
ments. 

(4) Exceptions. Any matters to which 
the accountant takes exception shall 
be clearly identified, the exception 
thereto specifically and clearly stated, 
and, to the extent practicable, the ef-
fect of each such exception on the re-
lated financial statements given. 

(5) Definitions. For the purpose of this 
section, the terms audit (or examina-
tion), accountant’s report, and certified 
shall have the meanings given in 
§ 210.1–02 of this chapter. 

(j) Accountant’s report on material in-
adequacies. The broker or dealer shall 
file concurrently with the annual audit 
report a supplemental report by the ac-
countant describing any material inad-
equacies found to exist or found to 
have existed since the date of the pre-
vious audit. The supplemental report 
shall indicate any corrective action 
taken or proposed by the broker or 
dealer in regard thereto. If the audit 
did not disclose any material inadequa-
cies, the supplemental report shall so 
state. 
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(k) Use of certain statements filed with 
the Securities and Exchange Commission. 
At the request of any broker or dealer 
who is (1) an investment company reg-
istered under the Investment Company 
Act of 1940, or (2) a sponsor or depositor 
of such a registered investment com-
pany who effects transactions in secu-
rities only with, or on behalf of, such 
registered investment company, the 
Commission will accept the financial 
statements filed pursuant to section 13 
or 15(d) of the Securities Exchange Act 
of 1934 or section 30 of the Investment 
Company Act of 1940 and the rules and 
regulations promulgated thereunder as 
a filing pursuant to paragraph (d) of 
this section. Such a filing shall be 
deemed to satisfy the requirements of 
this section for any calendar year in 
which such financial statements are 
filed, provided that the statements so 
filed meet the requirements of the 
other rules under which they are filed 
with respect to time of filing and con-
tent. 

(l) Extentions and exemptions. (1) A 
broker’s or dealer’s designated exam-
ining authority may extend the period 
under paragraph (d) of this section for 
filing annual audit reports. The des-
ignated examining authority for the 
broker or dealer shall maintain, in the 
manner prescribed in § 240.17a–1, a 
record of each extension granted. 

(2) Any ‘‘bank’’ as defined in section 
3(a)(6) of the Act (48 Stat. 882; 15 U.S.C. 
78c) and any ‘‘insurance company’’ as 
defined in section 3(a)(19) of the Act (78 
Stat. 565; 15 U.S.C. 78c) registered as a 
broker or dealer to sell variable con-
tracts but exempt from § 240.15c3–1 
shall be exempt from the provisions of 
this section. 

(3) On written request of any na-
tional securities exchange, registered 
national securities association, broker 
or dealer, or on its own motion, the 
Commission may grant an extension of 
time or an exemption from any of the 
requirements of this section either un-
conditionally or on specified terms and 
conditions. 

(m) Notification of change of fiscal 
year. (1) In the event any broker or 
dealer finds it necessary to change its 
fiscal year, it must file, with the Com-
mission’s principal office in Wash-
ington, DC, the regional or district of-
fice of the Commission for the region 

or district in which the broker or deal-
er has its principal place of business 
and the principal office of the des-
ignated examining authority for such 
broker or dealer, a notice of such 
change. 

(2) Such notice shall contain a de-
tailed explanation of the reasons for 
the change. Any change in the filing 
period for the audit report must be ap-
proved by the designated examining 
authority pursuant to paragraph 
(d)(1)(i) of this section. 

(n) Filing requirements. For purposes 
of filing requirements as described in 
§ 240.17a–5, such filing shall be deemed 
to have been accomplished upon re-
ceipt at the Commission’s principal of-
fice in Washington, DC, with duplicate 
originals simultaneously filed at the 
locations prescribed in the particular 
paragraph of § 240.17a–5 which is appli-
cable. 
[40 FR 59713, Dec. 30, 1975, as amended at 41 
FR 5275, Feb. 5, 1976; 41 FR 12638, Mar. 26, 
1976; 42 FR 23787, May 10, 1977; 44 FR 1975, 
Jan. 9, 1979; 45 FR 39842, June 12, 1980; 46 FR 
13206, Feb. 20, 1981; 46 FR 35635, July 10, 1981; 
57 FR 45294, Oct. 1, 1992; 58 FR 37657, July 13, 
1993; 58 FR 45839, 45840, Aug. 31, 1993; 59 FR 
5945, Feb. 9, 1994] 

CROSS REFERENCE: For interpretative re-
lease applicable to § 240.17a–5, see No. 51 in 
tabulation, part 211 of this chapter. 

§ 240.17a–6 Right of national securities 
exchange, national securities asso-
ciation, registered clearing agency 
or the Municipal Securities Rule-
making Board to destroy or dispose 
of documents. 

(a) Any document kept by or on file 
with a national securities exchange, 
national securities association, reg-
istered clearing agency or the Munic-
ipal Securities Rulemaking Board pur-
suant to the Act or any rule or regula-
tion thereunder may be destroyed or 
otherwise disposed of by such ex-
change, association, clearing agency or 
the Municipal Securities Rulemaking 
Board at the end of five years or at 
such earlier date as is specified in a 
plan for the destruction or disposition 
of any such documents if such plan has 
been filed with the Commission by such 
exchange, association, clearing agency 
or the Municipal Securities Rule-
making Board and has been declared 
effective by the Commission. 
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(b) Such plan may provide that any 
such document may be transferred to 
microfilm or other recording medium 
after such time as specified in the plan 
and thereafter be maintained and pre-
served in that form. If a national secu-
rities exchange, association, clearing 
agency or the Municipal Securities 
Rulemaking Board uses microfilm or 
other recording medium it shall: 

(1) Be ready at all times to provide, 
and immediately provide, easily read-
able projection of the microfilm or 
other recording medium and easily 
readable hard copy thereof; 

(2) Provide indexes permitting the 
immediate location of any such docu-
ment on the microfilm or other record-
ing medium; and 

(3) In the case of microfilm, store a 
duplicate copy of the microfilm sepa-
rately from the original microfilm for 
the time required. 

(c) For the purposes of this rule a 
plan filed with the Commission by a 
national securities exchange, associa-
tion, clearing agency or the Municipal 
Securities Rulemaking Board shall not 
become effective unless the Commis-
sion, having due regard for the public 
interest and for the protection of inves-
tors, declares the plan to be effective. 
The Commission in its declaration may 
limit the applications, reports, and 
documents as to which it shall apply, 
and may impose any other terms and 
conditions to the plan and to the pe-
riod of its effectiveness which it deems 
necessary or appropriate in the public 
interest or for the protection of inves-
tors. 
[45 FR 79426, Dec. 1, 1980] 

§ 240.17a–7 Records of non-resident 
brokers and dealers. 

(a)(1) Except as provided in para-
graph (b) of this section, each non-resi-
dent broker or dealer registered or ap-
plying for registration pursuant to sec-
tion 15 of the Securities Exchange Act 
of 1934, as amended, shall keep, main-
tain, and preserve, at a place within 
the United States designated in a no-
tice from him as provided in paragraph 
(a)(2) of this section, true, correct, 
complete and current copies of the 
books and records which he is required 
to make, keep current, maintain or 
preserve pursuant to any provision of 

any rule or regulation of the Commis-
sion adopted under the act. 

(2) Except as provided in paragraph 
(b) of this section, each non-resident 
broker or dealer subject to this section 
shall furnish to the Commission a writ-
ten notice specifying the address of the 
place within the United States where 
the copies of the books and records re-
quired to be kept and preserved by him 
pursuant to paragraph (a)(1) of this sec-
tion are located. Each non-resident 
broker or dealer registered or applying 
for registration when this section be-
comes effective shall file such notice 
within 30 days after such rule becomes 
effective. Each non-resident broker or 
dealer who files an application for reg-
istration after this section becomes ef-
fective shall file such notice with such 
application for registration. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, a non- 
resident broker or dealer subject to 
this section need not keep or preserve 
within the United States copies of the 
books and records referred to in said 
paragraph (a) of this section, if: 

(1) Such broker or dealer files with 
the Commission, at the time or within 
the period provided by paragraph (a)(2) 
of this section, a written undertaking 
in form acceptable to the Commission 
and signed by a person thereunto duly 
authorized, to furnish to the Commis-
sion, upon demand, at its principal of-
fice in Washington, DC, or at any Re-
gional or District Office of the Com-
mission designated in such demand, 
true, correct, complete and current 
copies of any or all of the books and 
records which he is required to make, 
keep current, maintain, or preserve 
pursuant to any provision of any rule 
or regulation of the Commission adopt-
ed under the act, or any part of such 
books and records which may be speci-
fied in such demand. Such undertaking 
shall be in substantially the following 
form: 

The undersigned hereby undertakes to fur-
nish at his own expense to the Securities and 
Exchange Commission at its principal office 
in Washington, DC, or at any Regional or 
District Office of said Commission specified 
in a demand for copies of books and records 
made by or on behalf of said Commission, 
true, correct, complete, and current copies of 
any or all, or any part, of the books and 
records which the undersigned is required to 
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make, keep current or preserve pursuant to 
any provision of any rule or regulation of the 
Securities and Exchange Commission under 
the Securities Exchange Act of 1934. This un-
dertaking shall be suspended during any pe-
riod when the undersigned is making, keep-
ing current, and preserving copies of all of 
said books and records at a place within the 
United States in compliance with § 240.17a–7 
(Rule X–17A–7) under the Securities Ex-
change Act of 1934. This undertaking shall be 
binding upon the undersigned and the heirs, 
successors and assigns of the undersigned, 
and the written irrevocable consents and 
powers of attorney of the undersigned, its 
general partners and managing agents filed 
with the Securities and Exchange Commis-
sion shall extend to and cover any action to 
enforce same. 

and 
(2) Such broker or dealer furnishes to 

the Commission at his own expense 
within 14 days after written demand 
therefor forwarded to him by registered 
mail at his last address of record filed 
with the Commission and signed by the 
Secretary of the Commission or such 
other person as the Commission may 
authorize to act in its behalf, true, cor-
rect, complete and current copies of 
any or all books and records which 
such broker or dealer is required to 
make, keep current or preserve pursu-
ant to any provision of any rule or reg-
ulation of the Commission adopted 
under the act, or any part of such 
books and records which may be speci-
fied in said written demand. Such cop-
ies shall be furnished to the Commis-
sion at its principal office in Wash-
ington, DC, or at any Regional or Dis-
trict Office of the Commission which 
may be specified in said written de-
mand. 

(c) For purposes of this section the 
following definitions shall apply: 

(1) The term broker shall have the 
meaning set out in section 3(a)(4) of the 
Securities Exchange Act of 1934; 

(2) The term dealer shall have the 
meaning set out in section 3(a)(5) of the 
Securities Exchange Act of 1934; 

(3) The term non-resident broker or 
dealer shall mean (i) in the case of an 
individual, one who resides in or has 
his principal place of business in any 
place not subject to the jurisdiction of 
the United States; (ii) in the case of a 
corporation, one incorporated in or 
having its principal place of business in 
any place not subject to the jurisdic-

tion of the United States; (iii) in the 
case of a partnership of other unincor-
porated organization or association, 
one having its principal place of busi-
ness in any place not subject to the ju-
risdiction of the United States. 
[21 FR 5524, July 24, 1956, as amended at 59 
FR 5945, Feb. 9, 1994] 

§ 240.17a–8 Financial recordkeeping 
and reporting of currency and for-
eign transactions. 

Every registered broker or dealer 
who is subject to the requirements of 
the Currency and Foreign Transactions 
Reporting Act of 1970 shall comply 
with the reporting, recordkeeping and 
record retention requirements of part 
103 of title 31 of the Code of Federal 
Regulations. Where part 103 of title 31 
of the Code of Federal Regulations and 
§ 240.17a–4 of this chapter require the 
same records or reports to be preserved 
for different periods of time, such 
records or reports shall be preserved 
for the longer period of time. 
[46 FR 61455, Dec. 17, 1981] 

§ 240.17a–10 Report on revenue and ex-
penses. 

(a)(1) Every broker or dealer exempt-
ed from the filing requirements of 
paragraph (a) of § 240.17a–5 shall, not 
later than 17 business days after the 
close of each calendar year, file the 
Facing Page, a Statement of Income 
(Loss) and balance sheet from Part IIA 
of Form X–17A–5 (§ 249.617 of this chap-
ter) and Schedule I of Form X–17A–5 
(§ 249.617 of this chapter) for such cal-
endar year. 

(2) Every broker or dealer subject to 
the filing requirements of paragraph 
(a) of § 240.17a–5 shall submit Schedule I 
of Form X–17A–5 (§ 249.617 of this chap-
ter) with its Form X–17A–5 (§ 249.617 of 
this chapter) for the calendar quarter 
ending December 31 of each year. 

(b) The provisions of paragraph (a) of 
this section shall not apply to a mem-
ber of a national securities exchange or 
a registered national securities asso-
ciation which maintains records con-
taining the information required by 
Form X–17A–5 (§ 249.617 of this chapter) 
as to each of its members, and which 
transmits to the Commission a copy of 
the record as to each such member, 
pursuant to a plan the procedures and 
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provisions of which have been sub-
mitted to and declared effective by the 
Commission. Any such plan filed by a 
national securities exchange or a reg-
istered national securities association 
may provide that when a member is 
also a member of one or more national 
securities exchanges, or of one or more 
national securities exchanges and a 
registered national securities associa-
tion, the information required to be 
submitted with respect to any such 
member may be transmitted by only 
one specified national securities ex-
change or registered national securi-
ties association. For the purpose of 
this section, a plan filed with the Com-
mission by a national securities ex-
change or a registered national securi-
ties association shall not become effec-
tive unless the Commission, having due 
regard for the public interest, for the 
protection of investors, and for the ful-
fillment of the Commission’s functions 
under the provisions of the Act, de-
clares the plan to be effective. Further, 
the Commission, in declaring any such 
plan effective, may impose such terms 
and conditions relating to the provi-
sions of the plan and the period of its 
effectiveness as may be deemed nec-
essary or appropriate in the public in-
terest, for the protection of investors, 
or to carry out the Commission’s du-
ties under the Act. 

(c) Individual reports filed by, or on 
behalf of, brokers, dealers, or members 
of national securities exchanges pursu-
ant to this section are to be considered 
nonpublic information, except in cases 
where the Commission determines that 
it is in the public interest to direct 
otherwise. 

(d) In the event any broker or dealer 
finds that it cannot file the annual re-
port required by paragraph (a) of this 
section within the time specified with-
out undue hardship, it may file with 
the Commission’s principal office in 
Washington, DC, prior to the date upon 
which the report is due, an application 
for an extension of time to a specified 
date which shall not be later than 60 
days after the close of the calendar 
year for which the report is to be made. 
The application shall state the reasons 
for the requested extension and shall 
contain an agreement to file the report 
on or before the specified date. 

(Sec. 17, 48 Stat. 897; 15 U.S.C. 78q) 
[33 FR 10390, July 20, 1968, as amended at 35 
FR 3804, Feb. 27, 1970; 35 FR 7644, May 16, 
1970; 37 FR 13615, July 12, 1972; 40 FR 59717, 
Dec. 30, 1975; 42 FR 23789, May 10, 1977; 46 FR 
60193, Dec. 9, 1981] 

§ 240.17a–11 Notification provisions for 
brokers and dealers. 

(a) This section shall apply to every 
broker or dealer registered with the 
Commission pursuant to section 15 of 
the Act. 

(b) Every broker or dealer whose net 
capital declines below the minimum 
amount required pursuant to § 240.15c3– 
1 shall give notice of such deficiency 
that same day in accordance with para-
graph (g) of this section. The notice 
shall specify the broker or dealer’s net 
capital requirement and its current 
amount of net capital. If a broker or 
dealer is informed by its designated ex-
amining authority or the Commission 
that it is, or has been, in violation of 
§ 240.15c3–1 and the broker or dealer has 
not given notice of the capital defi-
ciency under this § 240.17a–11, the 
broker or dealer, even if it does not 
agree that it is, or has been, in viola-
tion of § 240.15c3–1, shall give notice of 
the claimed deficiency, which notice 
may specify the broker’s or dealer’s 
reasons for its disagreement. 

(c) Every broker or dealer shall send 
notice promptly (but within 24 hours) 
after the occurrence of the events spec-
ified in paragraphs (c)(1), (c)(2) or (c)(3) 
of this section in accordance with para-
graph (g) of this section: 

(1) If a computation made by a 
broker or dealer subject to the aggre-
gate indebtedness standard of 
§ 240.15c3–1 shows that its aggregate in-
debtedness is in excess of 1,200 percent 
of its net capital; or 

(2) If a computation made by a 
broker or dealer, which has elected the 
alternative standard of § 240.15c3–1, 
shows that its net capital is less than 5 
percent of aggregate debit items com-
puted in accordance with § 240.15c3–3a 
Exhibit A: Formula for Determination 
Reserve Requirement of Brokers and 
Dealers under § 240.15c3–3; or 

(3) If a computation made by a 
broker or dealer pursuant to § 240.15c3– 
1 shows that its total net capital is less 
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than 120 percent of the broker or deal-
er’s required minimum net capital. 

(d) Every broker or dealer who fails 
to make and keep current the books 
and records required by § 240.17a–3, 
shall give notice of this fact that same 
day in accordance with paragraph (g) of 
this section, specifying the books and 
records which have not been made or 
which are not current. The broker or 
dealer shall also transmit a report in 
accordance with paragraph (g) of this 
section within 48 hours of the notice 
stating what the broker or dealer has 
done or is doing to correct the situa-
tion. 

(e) Whenever any broker or dealer 
discovers, or is notified by an inde-
pendent public accountant, pursuant to 
§ 240.17a–5(h)(2) of the existence of any 
material inadequacy as defined in 
§ 240.17a–5(g), the broker or dealer shall: 

(1) Give notice, in accordance with 
paragraph (g) of this section, of the 
material inadequacy within 24 hours of 
such discovery or notification; and 

(2) Transmit a report in accordance 
with paragraph (g) of this section with-
in 48 hours of the notice stating what 
the broker or dealer has done or is 
doing to correct the situation. 

(f) Every national securities ex-
change or national securities associa-
tion that learns that a member broker 
or dealer has failed to send notice or 
transmit a report as required by para-
graphs (b), (c), (d), or (e) of this section, 
even after being advised by the securi-
ties exchange or the national securities 
association to send notice or transmit 
a report, shall immediately give notice 
of such failure in accordance with para-
graph (g) of this section. 

(g) Every notice or report required to 
be given or transmitted by this section 
shall be given or transmitted to the 
principal office of the Commission in 
Washington, D.C., the regional or dis-
trict office of the Commission for the 
region or district in which the broker 
or dealer has its principal place of busi-
ness, the designated examining author-
ity of which such broker or dealer is a 
member, and the Commodity Futures 
Trading Commission if the broker or 
dealer is registered as a futures com-
mission merchant with such Commis-
sion. For the purposes of this section, 
‘‘notice’’ shall be given or transmitted 

by telegraphic notice or facsimile 
transmission. The report required by 
paragraphs (d) or (e)(2) of this section 
may be transmitted by overnight deliv-
ery. 

(h) Other notice provisions relating 
to the Commission’s financial responsi-
bility or reporting rules are contained 
in § 240.15c3–1(a)(6)(iv)(B), § 240.15c3– 
1(a)(6)(v), § 240.15c3–1(a)(7)(iv), § 240.15c3– 
1(c)(2)(x)(B)(1), § 240.15c3–1(c)(2)(x)(F)(3), 
§ 240.15c3–1(e), § 240.15c3–1d(c)(2), 
§ 240.15c3–3(i) and § 240.17a–5(h)(2). 
[58 FR 37657, July 13, 1993, as amended at 59 
FR 5945, Feb. 9, 1994] 

§ 240.17a–13 Quarterly security counts 
to be made by certain exchange 
members, brokers, and dealers. 

(a) This section shall apply to every 
member of a national securities ex-
change who transacts a business in se-
curities directly with or for others 
than members of a national securities 
exchange, every broker or dealer (other 
than a member) who transacts a busi-
ness in securities through the medium 
of any member of a national securities 
exchange, and every broker or dealer 
registered pursuant to section 15 of the 
Act; except that a broker or dealer 
meeting all of the following conditions 
shall be exempt from the provisions of 
this section: 

(1) His dealer transactions (as prin-
cipal for his own account) are limited 
to the purchase, sale, and redemption 
of redeemable shares of registered in-
vestment companies or of interests or 
participations in an insurance com-
pany separate account, whether or not 
registered as an investment company; 
except that a broker or dealer 
transacting business as a sole propri-
etor may also effect occasional trans-
actions in other securities for his own 
account with or through another reg-
istered broker-dealer; 

(2) His transactions as broker (agent) 
are limited to: 

(i) The sale and redemption of re-
deemable securities of registered in-
vestment companies or of interests or 
participations in an insurance com-
pany separate account, whether or not 
registered as an investment company; 
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(ii) The solicitation of share accounts 
for savings and loan associations in-
sured by an instrumentality of the 
United States; and 

(iii) The sale of securities for the ac-
count of a customer to obtain funds for 
immediate reinvestment in redeemable 
securities of registered investment 
companies; and 

(3) He promptly transmits all funds 
and delivers all securities received in 
connection with his activities as a 
broker or dealer, and does not other-
wise hold funds or securities for, or owe 
money or securities to, customers. 

Notwithstanding the foregoing, this 
rule shall not apply to any insurance 
company which is a registered broker- 
dealer, and which otherwise meets all 
of the conditions in paragraphs (a)(1), 
(2), and (3) of this section, solely by 
reason of its participation in trans-
actions that are a part of the business 
of insurance, including the purchasing, 
selling, or holding of securities for or 
on behalf of such company’s general 
and separate accounts. 

(b) Any member, broker, or dealer 
who is subject to the provisions of this 
rule shall at least once in each cal-
endar quarter-year: 

(1) Physically examine and count all 
securities held including securities 
that are the subjects of repurchase or 
reverse repurchase agreements; 

(2) Account for all securities in trans-
fer, in transit, pledged, loaned, bor-
rowed, deposited, failed to receive, 
failed to deliver, subject to repurchase 
or reverse repurchase agreements or 
otherwise subject to his control or di-
rection but not in his physical posses-
sion by examination and comparison of 
the supporting detail records with the 
appropriate ledger control accounts; 

(3) Verify all securities in transfer, in 
transit, pledge, loaned, borrowed, de-
posited, failed to receive, failed to de-
liver, subject to repurchase or reverse 
repurchase agreements or otherwise 
subject to his control or direction but 
not in his physical possession, where 
such securities have been in said status 
for longer than thirty days; 

(4) Compare the results of the count 
and verification with his records; and 

(5) Record on the books and records 
of the member, broker, or dealer all un-
resolved differences setting forth the 
security involved and date of compari-

son in a security count difference ac-
count no later than 7 business days 
after the date of each required quar-
terly security examination, count, and 
verification in accordance with the re-
quirements provided in paragraph (c) of 
this section. Provided, however, That no 
examination, count, verification, and 
comparison for the purpose of this sec-
tion shall be within 2 months of or 
more than 4 months following a prior 
examination, count, verification, and 
comparison made hereunder. 

(c) The examination, count, 
verification, and comparison may be 
made either as of a date certain or on 
a cyclical basis covering the entire list 
of securities. In either case the rec-
ordation shall be effected within 7 busi-
ness days subsequent to the examina-
tion, count, verification, and compari-
son of a particular security. In the 
event that an examination, count, 
verification, and comparison is made 
on a cyclical basis, it shall not extend 
over more than 1 calendar quarter- 
year, and no security shall be exam-
ined, counted, verified, or compared for 
the purpose of this rule less than 2 
months or more than 4 months after a 
prior examination, count, verification, 
and comparison. 

(d) The examination, count, 
verification, and comparison shall be 
made or supervised by persons whose 
regular duties do not require them to 
have direct responsibility for the prop-
er care and protection of the securities 
or the making or preservation of the 
subject records. 

(e) The Commission may, upon writ-
ten request, exempt from the provi-
sions of this section, either uncondi-
tionally or on specified terms and con-
ditions, any member, broker, or dealer 
who satisfies the Commission that it is 
not necessary in the public interest 
and for the protection of investors to 
subject the particular member, broker, 
or dealer to certain or all of the provi-
sions of this section, because of the 
special nature of his business, the safe-
guards he has established for the pro-
tection of customers’ funds and securi-
ties, or such other reason as the Com-
mission deems appropriate. 
[36 FR 21179, Nov. 4, 1971, as amended at 42 
FR 23790, May 10, 1977; 52 FR 22299, June 11, 
1987] 
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§ 240.17a–18 [Reserved] 

§ 240.17a–19 Form X–17A–19 Report by 
national securities exchanges and 
registered national securities asso-
ciations of changes in the member-
ship status of any of their members. 

Every national securities exchange 
and every registered national securi-
ties association shall file with the 
Commission at its principal office in 
Washington, DC, and with the Securi-
ties Investor Protection Corporation 
such information as is required by 
§ 249.635 of this chapter on Form X–17A– 
19 within 5 business days of the occur-
rence of the initiation of the member-
ship of any person or the suspension or 
termination of the membership of any 
member. Nothing in this section shall 
be deemed to relieve a national securi-
ties exchange or a registered national 
securities association of its respon-
sibilities under § 240.17a–5(b)(5) except 
that, to the extent a national securi-
ties exchange or a registered national 
securities association promptly files a 
report on Form X–17A–19 including 
therewith, inter alia, information suffi-
cient to satisfy the requirements of 
§ 240.17a–5(b)(5), it shall not be required 
to file a report pursuant to § 240.17a– 
5(b). Upon the occurrence of the events 
described in this paragraph, every na-
tional securities exchange and every 
registered national securities associa-
tion shall notify in writing such mem-
ber of its responsibilities under 
§ 240.17a–5(b). 
[45 FR 39841, June 12, 1980] 

§ 240.17a–21 Reports of the Municipal 
Securities Rulemaking Board. 

(a) Annual Report of the Municipal Se-
curities Rulemaking Board. The Munic-
ipal Securities Rulemaking Board shall 
file annual reports with the Commis-
sion as follows: 

(1) Prior to October 1 of 1976, the Mu-
nicipal Securities Rulemaking Board 
shall file with the Commission an an-
nual report for the period from its for-
mation until June 30, 1976 and shall in-
clude whatever information, data and 
recommendations it considers advis-
able with regard to matters within its 
jurisdiction. 

(2) Prior to December 1 of 1977, the 
Municipal Securities Rulemaking 

Board shall file with the Commission 
an annual report for the period from 
July 1, 1976 until September 30, 1977 
and shall include whatever informa-
tion, data and recommendations it con-
siders advisable with regard to matters 
within its jurisdiction. 

(3) Prior to December 1 of each year 
beginning in 1978, the Municipal Secu-
rities Rulemaking Board shall file with 
the Commission an annual report for 
the twelve months immediately pre-
ceding October 1 of that year and shall 
include whatever information, data and 
recommendations it considers advis-
able with regard to matters within its 
jurisdiction. 

(4) The Municipal Securities Rule-
making Board shall include in its an-
nual report a statement and an anal-
ysis of its expenses and operations in-
cluding: 

(i) A balance sheet as of the end of 
the period covered by the report and a 
statement of revenues and expenses for 
the Board for that period; 

(ii) The rules of the Board including 
any written interpretations of the 
rules or staff interpretive letters, ex-
cept that this information may be in-
cluded in the annual report once every 
three years and shall be up to date as 
of the latest practicable date within 3 
months of the date on which this infor-
mation is filed. If the Board publishes 
or cooperates in the publication of this 
information on an annual or more fre-
quent basis, in lieu of including such 
information in the annual report the 
Board may: 

(A) Identify the publication in which 
such information is available, the 
name, address, and telephone number 
of the person from whom such publica-
tion may be obtained, and the price 
thereof; and 

(B) Certify to the accuracy of such 
information as of its date. If the Board 
keeps this information up to date and 
makes it available to the Commission 
and the public upon request, in lieu of 
filing such information the Board may 
certify that the information is kept up 
to date and is available to the Commis-
sion and the public upon request; 

(iii) The following information con-
cerning members of the Board: 

(A) Name; 
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(B) Dates of commencement and ter-
mination of present term of office; 

(C) Length of time each member has 
held such office; 

(D) Name of principal organization 
with which connected; 

(E) Title; and 
(F) City wherein the principal office 

of such organization is located; 
(iv) Address of the Board, the name 

and address of each person authorized 
to receive notices on behalf of the 
Board from the Commission, and the 
name and address of counsel to the 
Board, if any; and 

(v) A list, including addresses, as of 
the latest practicable date, alphabeti-
cally arranged, of all municipal securi-
ties brokers and municipal securities 
dealers which have paid to the Board 
fees and charges to defray the costs 
and expenses of operating the Board. 

(5) Within 10 days after the discovery 
of any material inaccuracy in its an-
nual report or in any amendment 
thereto the Municipal Securities Rule-
making Board shall file with the Com-
mission an amendment correcting such 
inaccuracy. 

(b) Supplemental reports of the Munic-
ipal Securities Rulemaking Board. The 
Municipal Securities Rulemaking 
Board shall file supplemental reports 
to the Commission as follows: 

(1) Within 10 days after issuing or 
making generally available to munic-
ipal securities brokers and municipal 
securities dealers any materials (in-
cluding notices, circulars, bulletins, 
lists, periodicals, etc.), the Municipal 
Securities Rulemaking Board shall file 
with the Commission three copies of 
such material (unless such material is 
filed with the Commission pursuant to 
Rule 19b–4). 

(2) Within 10 days after any action is 
taken which renders no longer accurate 
any of the information required by 
paragraphs (a)(3) (iii), (iv), (v), and (vi) 
of this section to be contained in the 
annual report of the Municipal Securi-
ties Rulemaking Board (except action 
reported to the Commission pursuant 
to Rule 19b–4), the Board shall file with 
the Commission written notification in 
triplicate setting forth the nature of 
such action and the effective date 
thereof. Such notice may be filed ei-
ther in the form of a letter or in the 
form of a notice made generally avail-

able to municipal securities brokers 
and municipal securities dealers. 
[41 FR 36200, Aug. 27, 1976, as amended at 59 
FR 66701, Dec. 28, 1994] 

§ 240.17a–22 Supplemental material of 
registered clearing agencies. 

Within ten days after issuing, or 
making generally available, to its par-
ticipants or to other entities with 
whom it has a significant relationship, 
such as pledgees, transfer agents, or 
self-regulatory organizations, any ma-
terial (including, for example, manu-
als, notices, circulars, bulletins, lists, 
or periodicals), a registered clearing 
agency shall file three copies of such 
material with the Commission. A reg-
istered clearing agency for which the 
Commission is not the appropriate reg-
ulatory agency shall at the same time 
file one copy of such material with its 
appropriate regulatory agency. 
[45 FR 73914, Nov. 7, 1980] 

§ 240.17a–23 Recordkeeping and re-
porting requirements relating to 
broker-dealer trading systems. 

(a) Scope of section. This section shall 
apply to any registered broker or deal-
er that acts as the sponsor of a broker- 
dealer trading system. 

(b) Definitions. For purposes of this 
section: 

(1) The term registered broker or dealer 
shall have the meaning ascribed to it 
in Section 3(a)(48) of the Act. 

(2) The term broker-dealer trading sys-
tem means any facility that provides a 
mechanism, automated in full or in 
part, for: 

(i) Collecting, receiving, dissemi-
nating, or displaying system orders; 
and 

(ii) Matching, crossing, or executing 
system orders, or otherwise facilitating 
agreement to the basic terms of a pur-
chase or sale of a security between sys-
tem participants, or between a system 
participant and the system sponsor, 
through use of the system or through 
the system sponsor. 

(3) The term sponsor means any enti-
ty that organizes, operates, admin-
isters, or otherwise directly controls a 
broker-dealer trading system; and, if 
the system operator of such broker- 
dealer trading system is not a reg-
istered broker or dealer, any registered 
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broker or dealer that, pursuant to con-
tract, affiliation, or other agreement 
with the system operator, is involved 
materially on a regular basis with exe-
cuting transactions in connection with 
use of the broker-dealer trading sys-
tem, other than solely for its own ac-
count or as a participant in the broker- 
dealer trading system. 

(4) The term system order means any 
order or other communication or indi-
cation submitted by any system partic-
ipant for entry into a trading system 
announcing an interest in purchasing 
or selling a security. The term ‘‘system 
order’’ does not include inquiries or in-
dications of interest that are not en-
tered into a trading system. 

(5) The term system participant means 
any person that is provided access to a 
trading system (whether through com-
puter terminal, access codes, or other 
means) by a system sponsor for the 
purpose of effecting the purchase or 
sale of securities through use of such 
system. 

(c) Recordkeeping. Every registered 
broker or dealer subject to this section 
pursuant to paragraph (a) of this sec-
tion shall: 

(1) Make and keep current the fol-
lowing records relating to the broker- 
dealer trading system: 

(i) A record of participants in the 
broker-dealer trading system (identi-
fying any affiliations between system 
participants and the system sponsor); 

(ii) Daily summaries of trading in the 
broker-dealer trading system, includ-
ing: 

(A) Securities for which transactions 
have been executed through use of such 
system; 

(B) Transaction volume (separately 
stated for trading occurring during 
hours when consolidated trade report-
ing facilities are and are not in oper-
ation), expressed with respect to stock 
in trades, shares and in dollar value, 
and expressed with respect to other se-
curities in trades, number of units of 
securities and in par value, dollar 
value, or other appropriate commonly 
used measure of value of such securi-
ties; and 

(C) Number of system orders, or 
other identifiable indicator that accu-
rately reflects participant trading in-
terest, as appropriate in light of con-

figuration of the broker-dealer trading 
system (expressed separately for priced 
and unpriced orders, if applicable in 
light of system configuration); 

(iii) Time-sequenced records of each 
transaction effected through the 
broker-dealer trading system, includ-
ing date and time executed, price, size, 
security traded, counterparty identi-
fication information, and method of 
execution (if broker-dealer trading sys-
tem allows alternative means or loca-
tions for execution, such as routing to 
another market, matching with limit 
orders, or executing against the system 
sponsor’s quotations); and 

(2) Preserve, for a period of not less 
than three years, the first two years in 
an easily accessible place, the fol-
lowing records relating to the broker- 
dealer trading system: 

(i) All records required to be made 
pursuant to paragraph (c)(1) of this sec-
tion; and 

(ii) All notices provided by the sys-
tem sponsor to system participants 
generally (or to one or more classes of 
system participant), whether written 
or communicated through the broker- 
dealer trading system or other auto-
mated means, including, but not lim-
ited to, notices addressing hours of sys-
tem operations, system malfunctions, 
changes to system procedures, mainte-
nance of hardware and software, in-
structions pertaining to access to the 
broker-dealer trading system. 

(d) Reporting. (1) Every registered 
broker or dealer subject to this section 
pursuant to paragraph (a) of this sec-
tion shall: 

(i) File the information required by 
Part I of Form 17A–23 (§ 249.636 of this 
chapter) at least 20 calendar days prior 
to operating a broker-dealer trading 
system, or, if the sponsor is operating 
the broker-dealer trading system on 
June 1, 1995, no later than July 1, 1995; 

(ii) During the operation of a broker- 
dealer trading system of which the 
broker or dealer is the sponsor, file the 
information described in Part IA of 
Form 17A–23 (§ 249.636 of this chapter) 
regarding a material change to oper-
ation of the broker-dealer trading sys-
tem as described in any filing pre-
viously made with the Commission 
pursuant to paragraph (d)(1)(i) of this 
section, at least 20 calendar days prior 
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to implementing such material change, 
or, where it is commercially impracti-
cable to do so, as soon as possible 
thereafter when the sponsor deter-
mines that it will implement such ma-
terial change, and in any event no later 
than 10 calendar days following the im-
plementation of such change; 

(iii) During the operation of a broker- 
dealer trading system of which the 
broker or dealer is the sponsor, file the 
information described in Part II of 
Form 17A–23 (§ 249.636 of this chapter) 
within 30 calendar days after the end of 
each calendar quarter in which the 
broker-dealer trading system has oper-
ated after July 1, 1995; and 

(iv) Within 10 calendar days after a 
broker-dealer trading system of which 
the broker or dealer is the sponsor 
ceases to operate, file the notice de-
scribed in Part III of Form 17A–23 
(§ 249.636 of this chapter). 

(2) The reports provided for in para-
graph (d) of this section shall be con-
sidered filed upon receipt at the Com-
mission’s principal office in Wash-
ington, DC. Duplicate originals of the 
reports provided for in paragraphs 
(d)(1)(i), (ii), and (iv) of this section 
must be filed with surveillance per-
sonnel designated as such by the self- 
regulatory organization that is the des-
ignated examining authority for the 
broker or dealer pursuant to § 240.17d-1 
simultaneously with filing with the 
Commission. Duplicates of the reports 
required by paragraphs (d)(1)(iii) of this 
section must be provided to such sur-
veillance personnel of such self-regu-
latory authority upon request. All re-
ports filed pursuant to this paragraph 
(d) shall be deemed to be confidential. 

(e) Maintenance of records in alter-
native form. The records required to be 
maintained and preserved pursuant to 
this section may be produced, repro-
duced and maintained pursuant to the 
provisions of § 240.17a-4(f). 

(f) Compliance with other recordkeeping 
and reporting rules. Nothing in this sec-
tion obviates the need for any broker 
or dealer to comply with any other ap-
plicable recordkeeping or reporting re-
quirement in the Act and the rules and 
regulations thereunder. If the informa-
tion in a record required to be made 
pursuant to this section is preserved in 
a record made pursuant to § 240.17a-3 or 

§ 240.17a-4, or otherwise preserved by 
the sponsor (whether in summary or 
other form), paragraph (c) of this sec-
tion shall not require the sponsor to 
maintain such information in a sepa-
rate file, provided that the sponsor can 
promptly sort and retrieve the infor-
mation as if it had been kept in a sepa-
rate file as a record made pursuant to 
this section, and preserves the informa-
tion in accordance with the time peri-
ods specified in paragraph (c)(2) of this 
section. 

(g) Maintenance of records by others. 
The records required to be maintained 
and preserved pursuant to this section 
may be prepared or maintained by a 
service bureau, depository, or other 
recordkeeping service on behalf of the 
sponsor of a broker-dealer trading sys-
tem, provided such entity complies 
with the provisions of § 240.17a-4(i). 
Agreement with such an entity shall 
not relieve the sponsor of a broker- 
dealer trading system from the respon-
sibility to prepare and maintain 
records as specified in this section. 

(h) Furnishing copies of records. Every 
broker or dealer subject to this section 
pursuant to paragraph (a) of this sec-
tion shall furnish to any representative 
of the Commission promptly upon re-
quest, legible, true and complete copies 
of those records of the sponsor that are 
required to be preserved under this sec-
tion. 

(i) Exemption from this section. The 
Commission, by rule or order, may ex-
empt any sponsor of a broker-dealer 
trading system from all or any of the 
provisions of this section, either un-
conditionally or on specified terms and 
conditions, if the Commission deter-
mines that such exemption is con-
sistent with the public interest or the 
protection of investors. 
[59 FR 66709, Dec. 28, 1994] 

§ 240.17a–24 Reports of lost 
securityholders. 

(a) Each recordkeeping transfer 
agent shall file with the Commission 
on Form TA–2 (17 CFR 249b.102) the fol-
lowing aggregate information with re-
spect to lost securityholder accounts 
contained on such transfer agent’s 
master securityholder files: 
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(1) The total number of lost 
securityholder accounts and the per-
centage of lost securityholder accounts 
compared to total number of accounts 
contained on the transfer agent’s mas-
ter securityholder files. 

(2) The information required by para-
graph (a)(1) of this section shall be pro-
vided separately for securityholders 
lost one year or less, three years or 
less, five years or less, and more than 
five years and for securityholders 
whose assets which have escheated to 
unclaimed property administrators 
within the last calendar year. 

(b) For purpose of this section, lost 
securityholder means a securityholder: 

(1) To whom an item of correspond-
ence that was sent to the 
securityholder at the address contained 
in the transfer agent’s master 
securityholder file has been returned as 
undeliverable; provided, however, that 
if such item is re-sent within one 
month to the lost securityholder, the 
transfer agent may deem the 
securityholder to be a lost 
securityholder as of the day the re-sent 
item is returned as undeliverable and 

(2) For whom the transfer agent has 
not received information regarding the 
securityholder’s new address. 
[62 FR 52236, Oct. 7, 1997] 

§ 240.17d–1 Examination for compli-
ance with applicable financial re-
sponsibility rules. 

(a) Where a member of SIPC is a 
member of more than one self-regu-
latory organization, the Commission 
shall designate by written notice to 
one of such organizations responsi-
bility for examining such member for 
compliance with applicable financial 
responsibility rules. In making such 
designations the Commission shall 
take into consideration the regulatory 
capabilities and procedures of the self- 
regulatory organizations, availability 
of staff, convenience of location, un-
necessary regulatory duplication, and 
such other factors as the Commission 
may consider germane to the protec-
tion of investors, the cooperation and 
coordination among self-regulatory or-
ganizations, and the development of a 
national market system and a national 
system for the clearance and settle-
ment of securities transactions. 

(b) Upon designation of responsibility 
pursuant to paragraph (a) of this sec-
tion, all other self-regulatory organiza-
tions of which such person is a member 
shall be relieved of such responsibility 
to the extent specified. 

(c) After the Commission has acted 
pursuant to paragraphs (a) and (b) of 
this section, any self-regulatory orga-
nization relieved of responsibility with 
respect to a member may notify cus-
tomers of, and persons doing business 
with, such member of the limited na-
ture of its responsibility for such mem-
ber’s compliance with applicable finan-
cial responsibility rules. 
[41 FR 18809, May 7, 1976] 

§ 240.17d–2 Program for allocation of 
regulatory responsibility. 

(a) Any two or more self-regulatory 
organizations may file with the Com-
mission within ninety (90) days of the 
effective date of this rule, and there-
after as changes in designation are nec-
essary or appropriate, a plan for allo-
cating among the self-regulatory orga-
nizations the responsibility to receive 
regulatory reports from persons who 
are members or participants of more 
than one of such self-regulatory orga-
nizations to examine such persons for 
compliance, or to enforce compliance 
by such persons, with specified provi-
sions of the Securities Exchange Act of 
1934, the rules and regulations there-
under, and the rules of such self-regu-
latory organizations, or to carry out 
other specified regulatory functions 
with respect to such persons. 

(b) Any plan filed hereunder may 
contain provisions for the allocation 
among the parties of expenses reason-
ably incurred by the self-regulatory or-
ganization having regulatory respon-
sibilities under the plan. 

(c) After appropriate notice and op-
portunity for comment, the Commis-
sion may, by written notice, declare 
such a plan, or any part of the plan, ef-
fective if it finds the plan, or any part 
thereof, necessary or appropriate in the 
public interest and for the protection 
of investors, to foster cooperation and 
coordination among self-regulatory or-
ganizations, or to remove impediments 
to and foster the development of the 
national market system and a national 
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system for the clearance and settle-
ment of securities transactions and in 
conformity with the factors set forth 
in section 17(d) of the Securities Ex-
change Act of 1934. 

(d) Upon the effectiveness of such a 
plan or part thereof, any self-regu-
latory organization which is a party to 
the plan shall be relieved of responsi-
bility as to any person for whom such 
responsibility is allocated under the 
plan to another self-regulatory organi-
zation to the extent of such allocation. 

(e) Nothing herein shall preclude any 
self-regulatory organization from en-
tering into more than one plan filed 
hereunder. 

(f) After the Commission has de-
clared a plan or part thereof effective 
pursuant to paragraph (c) of this sec-
tion or acted pursuant to paragraph (g) 
of this section, a self-regulatory orga-
nization relieved of responsibility may 
notify customers of, and persons doing 
business with, such member or partici-
pant of the limited nature of its re-
sponsibility for such member’s or par-
ticipant’s acts, practices, and course of 
business. 

(g) In the event that plans declared 
effective pursuant to paragraph (c) of 
this section do not provide for all mem-
bers or participants or do not allocate 
all regulatory responsibilities, the 
Commission may, after due consider-
ation of the factors enumerated in sec-
tion 17(d)(1) and notice and opportunity 
for comment, designate one or more of 
the self-regulatory organizations re-
sponsible for specified regulatory re-
sponsibilities with respect to such 
members or participants. 
[41 FR 49093, Nov. 8, 1976] 

§ 240.17f–1 Requirements for reporting 
and inquiry with respect to missing, 
lost, counterfeit or stolen securities. 

(a) Definitions. For purposes of this 
section: 

(1) The term reporting institution shall 
include every national securities ex-
change, member thereof, registered se-
curities association, broker, dealer, 
municipal securities dealer, govern-
ment securities broker, government se-
curities dealer, registered transfer 
agent, registered clearing agency, par-
ticipant therein, member of the Fed-
eral Reserve System and bank whose 

deposits are insured by the Federal De-
posit Insurance Corporation; 

(2) The term uncertificated security 
shall mean a security not represented 
by an instrument and the transfer of 
which is registered upon books main-
tained for that purpose by or on behalf 
of the issuer; 

(3) The term global certificate securities 
issue shall mean a securities issue for 
which a single master certificate rep-
resenting the entire issue is registered 
in the nominee name of a registered 
clearing agency and for which bene-
ficial owners cannot receive negotiable 
securities certificates; 

(4) The term customer shall mean any 
person with whom the reporting insti-
tution has entered into at least one 
prior securities-related transaction; 
and 

(5) The term securities-related trans-
action shall mean a purpose, sale or 
pledge of investment securities, or a 
custodial arrangement for investment 
securities. 

(b) Every reporting institution shall 
register with the Commission or its 
designee in accordance with instruc-
tions issued by the Commission except: 

(1) A member of a national securities 
exchange who effects securities trans-
actions through the trading facilities 
of the exchange and has not received or 
held customer securities within the 
last six months; 

(2) A reporting institution that, with-
in the last six months, limited its secu-
rities activities exclusively to 
uncertificated securities, global securi-
ties issues or any securities issue for 
which neither record nor beneficial 
owners can obtain a negotiable securi-
ties certificate; or 

(3) A reporting institution whose 
business activities, within the last six 
months, did not involve the handling of 
securities certificates. 

(c) Reporting requirements—(1) Stolen 
securities. 

(i) Every reporting institution shall 
report to the Commission or its des-
ignee, and to a registered transfer 
agent for the issue, the discovery of the 
theft or loss of any securities certifi-
cates where there is substantial basis 
for believing that criminal activity 
was involved. Such report shall be 
made within one business day of the 
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discovery and, if the certificate num-
bers of the securities cannot be 
ascertained at that time, they shall be 
reported as soon thereafter as possible. 

(ii) Every reporting institution shall 
promptly report to the Federal Bureau 
of Investigation upon the discovery of 
the theft or loss of any securities cer-
tificate where there is substantial basis 
for believing that criminal activity 
was involved. 

(2) Missing or lost securities. Every re-
porting institution shall report to the 
Commission or its designee, and to a 
registered transfer agent for the issue, 
the discovery of the loss of any securi-
ties certificate where criminal actions 
are not suspected when the securities 
certificate has been missing or lost for 
a period of two business days. Such re-
port shall be made within one business 
day of the end of such period except 
that: 

(i) Securities certificates lost in 
transit to customers, transfer agents, 
banks, brokers or dealers shall be re-
ported by the delivering institution by 
the later of two business days after no-
tice of non-receipt or as soon after such 
notice as the certificate numbers of the 
securities can be ascertained. 

(ii) Securities certificates considered 
lost or missing as a result of securities 
counts or verifications required by 
rule, regulation or otherwise (e.g., divi-
dend record date verification made as a 
result of firm policy or internal audit 
function report) shall be reported by 
the later of ten business days after 
completion of such securities count or 
verification or as soon after such count 
or verification as the certificate num-
bers of the securities can be 
ascertained. 

(iii) Securities certificates not re-
ceived during the completion of deliv-
ery, deposit or withdrawal shall be re-
ported in the following manner: 

(A) Where delivery of the securities 
certificates is through a clearing agen-
cy, the delivering institution shall sup-
ply to the receiving institution the cer-
tificate number of the security within 
two business days from the date of re-
quest from the receiving institution. 
The receiving institution shall report 
within one business day of notification 
of the certificate number; 

(B) Where the delivery of securities 
certificates is in person and where the 
delivering institution has a receipt, the 
delivering institution shall supply the 
receiving institution the certificate 
numbers of the securities within two 
business days from the date of request 
from the receiving institution. The re-
ceiving institution shall report within 
one business day of notification of the 
certificate number; 

(C) Where the delivery of securities 
certificates is in person and where the 
delivering institution has no receipt, 
the delivering institution shall report 
within two business days of notifica-
tion of non-receipt by the receiving in-
stitution; or 

(D) Where delivery of securities cer-
tificates is made by mail or via draft, if 
payment is not received within ten 
business days, the delivering institu-
tion shall confirm with the receiving 
institution the failure to receive such 
delivery; if confirmation shows non-re-
ceipt, the delivering institution shall 
report within two business days of such 
confirmation. 

(3) Counterfeit securities. Every report-
ing institution shall report the dis-
covery of any counterfeit securities 
certificate to the Commission or its 
designee, to a registered transfer agent 
for the issue, and to the Federal Bu-
reau of Investigation within one busi-
ness day of such discovery. 

(4) Transfer agent reporting obligations. 
Every transfer agent shall make the re-
ports required above only if it receives 
notification of the loss, theft or coun-
terfeiting from a non-reporting institu-
tion or if it receives notification other 
than on a Form X–17F–1A or if the cer-
tificate was in its possession at the 
time of the loss. 

(5) Recovery. Every reporting institu-
tion that originally reported a lost, 
missing or stolen securities certificate 
pursuant to this Section shall report 
recovery of that securities certificate 
to the Commission or its designee and 
to a registered transfer agent for the 
issue within one business day of such 
recovery or finding. Every reporting in-
stitution that originally made a report 
in which criminality was indicated also 
shall notify the Federal Bureau of In-
vestigation that the securities certifi-
cate has been recovered. 
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(6) Information to be reported. All re-
ports made pursuant to this Section 
shall include, if applicable or available, 
the following information with respect 
to each securities certificate: 

(i) Issuer; 
(ii) Type of security and series; 
(iii) Date of issue; 
(iv) Maturity date; 
(v) Denomination; 
(vi) Interest rate; 
(vii) Certificate number, including al-

phabetical prefix or suffix; 
(viii) Name in which registered; 
(ix) Distinguishing characteristics, if 

counterfeit; 
(x) Date of discovery of loss or recov-

ery; 
(xi) CUSIP number; 
(xii) Financial Industry Numbering 

System (‘‘FINS’’) Number; and 
(xiii) Type of loss. 
(7) Forms. Reporting institutions 

shall make all reports to the Commis-
sion or its designee and to a registered 
transfer agent for the issue pursuant to 
this section on Form X–17F–1A. Report-
ing institutions shall make reports to 
the Federal Bureau of Investigation 
pursuant to this Section on Form X– 
17F–1A, unless the reporting institu-
tion is a member of the Federal Re-
serve System or a bank whose deposits 
are insured by the Federal Deposit In-
surance Corporation, in which case re-
ports may be made on the form re-
quired by the institution’s appropriate 
regulatory agency for reports to the 
Federal Bureau of Investigation. 

(d) Required inquiries. (1) Every re-
porting institution (except a reporting 
institution that, acting in its capacity 
as transfer agent, paying agent, ex-
change agent or tender agent for an eq-
uity issue, or registrar for a bond or 
other debt issue, compares all trans-
actions against a shareholder or bond-
holder list and a current list of stop 
transfers) shall inquire of the Commis-
sion or its designee with respect to 
every securities certificate which 
comes into its possession or keeping, 
whether by pledge, transfer or other-
wise, to ascertain whether such securi-
ties certificate has been reported as 
missing, lost, counterfeit or stolen, un-
less: 

(i) The securities certificate is re-
ceived directly from the issuer or 
issuing agent at issuance; 

(ii) The securities certificate is re-
ceived from another reporting institu-
tion or from a Federal Reserve Bank or 
Branch; 

(iii) The securities certificate is re-
ceived from a customer of the report-
ing institution; and 

(A) Is registered in the name of such 
customer or its nominee; or 

(B) Was previously sold to such cus-
tomer, as verified by the internal 
records of the reporting institution; 

(iv) The securities certificate is re-
ceived as part of a transaction which 
has an aggregate face value of $10,000 
or less in the case of bonds, or market 
value of $10,000 or less in the case of 
stocks; or 

(v) The securities certificate is re-
ceived directly from a drop which is af-
filiated with a reporting institution for 
the purposes of receiving or delivering 
certificates on behalf of the reporting 
institution. 

(2) Form of inquiry. Inquiries shall be 
made in such manner as prescribed by 
the Commission or its designee. 

(e) Permissive reports and inquiries. 
Every reporting insitution may report 
to or inquire of the Commission or its 
designee with respect to any securities 
certificate not otherwise required by 
this section to be the subject of a re-
port or inquiry. The Commission on 
written request or upon its own motion 
may permit reports to and inquiries of 
the system by any other person or enti-
ty upon such terms and conditions as it 
deems appropriate and necessary in the 
public interest and for the protection 
of investors. 

(f) Exemptions. The following types of 
securities are not subject to para-
graphs (c) and (d) of this section: 

(1) Security issues not assigned 
CUSIP numbers; 

(2) Bond coupons; 
(3) Uncertificated securities; 
(4) Global securities issues; and 
(5) Any securities issue for which nei-

ther record nor beneficial owners can 
obtain a negotiable securities certifi-
cates. 

(g) Recordkeeping. Every reporting in-
stitution shall maintain and preserve 
in an easily accessible place for three 
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years copies of all Forms X–17F–1A 
filed pursuant to this section, all 
agreements between reporting institu-
tions regarding registration or other 
aspects of this section, and all con-
firmations or other information re-
ceived from the Commission or its des-
ignee as a result of inquiry. 

(Secs. 2, 17, and 23, 15 U.S.C. 78b, 78q, 78w) 
[44 FR 31503, May 31, 1979; 45 FR 14022, Mar. 
3, 1980, as amended at 53 FR 37289, Sept. 26, 
1988; 53 FR 40721, Oct. 18, 1988] 

§ 240.17f–2 Fingerprinting of securities 
industry personnel. 

(a) Exemptions for the fingerprinting re-
quirement. Except as otherwise provided 
in paragraph (a)(1) or (2) of this sec-
tion, every member of a national secu-
rities exchange, broker, dealer, reg-
istered transfer agent and registered 
clearing agency shall require that each 
of its partners, directors, officers and 
employees be fingerprinted and shall 
submit, or cause to be submitted, the 
fingerprints of such persons to the At-
torney General of the United States or 
its designee for identification and ap-
propriate processing. 

(1) Permissive exemptions. Every mem-
ber of a national securities exchange, 
broker, dealer, registered transfer 
agent and registered clearing agency 
may claim one or more of the exemp-
tions in paragraph (a)(1) (i), (ii), (iii) or 
(iv) of this section; Provided, That all 
the requirements of paragraph (e) of 
this section are also satisfied. 

(i) Member of a national securities ex-
change, broker, dealer or registered clear-
ing agency. Every person who is a part-
ner, director, officer or employee of a 
member of a national securities ex-
change, broker, dealer, or registered 
clearing agency shall be exempt if that 
person: 

(A) Is not engaged in the sale of secu-
rities; 

(B) Does not regularly have access to 
the keeping, handling or processing of 
(1) securities, (2) monies, or (3) the 
original books and records relating to 
the securities or the monies; and 

(C) Does not have direct supervisory 
responsibility over persons engaged in 
the activities referred to in paragraphs 
(a)(1)(i) (A) and (B) of this section. 

(ii) Registered transfer agents. Every 
person who is a partner, director, offi-

cer or employee of a registered transfer 
agent shall be exempt if that person: 

(A) Is not engaged in transfer agent 
functions (as defined in section 3(a)(25) 
of the Securities Exchange Act of 1934) 
or activities incidental thereto; or 

(B) Meets the conditions in para-
graphs (a)(1)(i) (B) and (C) of this sec-
tion. 

(iii) Registered broker-dealers engaged 
in sales of certain securities. Every part-
ner, director, officer and employee of a 
registered broker or dealer who satis-
fies paragraph (a)(1)(i)(B) of this sec-
tion shall be exempt if that broker or 
dealer: 

(A) Is engaged exclusively in the sale 
of shares of registered open-end man-
agement investment companies, vari-
able contracts, or interests in limited 
partnerships, unit investment trusts or 
real estate investment trusts; Provided, 
That those securities ordinarily are 
not evidenced by certificates; 

(B) Is current in its continuing obli-
gation under §§ 240.15b1–1 and 15b3–1(b) 
to update Item 10 of Form BD to dis-
close the existence of any statutory 
disqualification set forth in sections 
3(a)(39), 15(b)(4) and 15(b)(6) of the Secu-
rities Exchange Act of 1934; 

(C) Has insurance or bonding indem-
nifying it for losses to customers 
caused by the fraudulent or criminal 
acts of any of its partners, directors, 
officers or employees for whom an ex-
emption is being claimed under para-
graph (a)(1)(iii) of this section; and 

(D) Is subject to the jurisdiction of a 
state insurance department with re-
spect to its sale of variable contracts. 

(iv) Illegible fingerprint cards. Every 
person who is a partner, director, offi-
cer or employee shall be exempt if that 
member of a national securities ex-
change, broker, dealer, registered 
transfer agent or registered clearing 
agency, on at least three occasions: 

(A) Attempts in good faith to obtain 
from such person a complete set of fin-
gerprints acceptable to the Attorney 
General or its designee for identifica-
tion and appropriate processing by re-
quiring that person to be fingerprinted, 
by having that person’s fingerprints 
rolled by a person competent to do so 
and by submitting the fingerprint 
cards for that person to the Attorney 
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General of the United States or its des-
ignee in accordance with proper proce-
dures; 

(B) Has that person’s fingerprint 
cards returned to it by the Attorney 
General of the United States or its des-
ignee without that person’s finger-
prints having been identified because 
the fingerprints were illegible; and 

(C) Retains the returned fingerprint 
cards and any other required records in 
accordance with paragraph (d) of this 
section and §§ 240.17a–3(a)(13), 17a–4(e)(2) 
and 240.17Ad–7(e)(1) under the Securi-
ties Exchange Act of 1934. 

(2) Other exemptions by application to 
the Commission. The Commission, upon 
specified terms, conditions and periods, 
may grant exemptions to any class of 
partners, directors, officers or employ-
ees of any member of a national securi-
ties exchange, broker, dealer, reg-
istered transfer agent or registered 
clearing agency, if the Commission 
finds that such action is not incon-
sistent with the public interest or the 
protection of investors. 

(b) Fingerprinting pursuant to other 
law. Every member of a national secu-
rities exchange, broker, dealer, reg-
istered transfer agent and registered 
clearing agency may satisfy the 
fingerprinting requirement of section 
17(f)(2) of the Securities Exchange Act 
of 1934 as to any partner, director, offi-
cer or employee, if: 

(1) The person, in connection with his 
or her present employment with such 
organization, has been fingerprinted 
pursuant to any other law, statute, 
rule or regulation of any state or fed-
eral government or agency thereof; 

(2) The fingerprint cards for that per-
son are submitted, or are caused to be 
submitted, to the Attorney General of 
the United States or its designee for 
identification and appropriate proc-
essing, and the Attorney General or its 
designee has processed those finger-
print cards; and 

(3) The processed fingerprint cards or 
any substitute records, together with 
any information received from the At-
torney General or its designee, are 
maintained in accordance with para-
graph (d) of this section. 

(c) Fingerprinting plans of self-regu-
latory organizations. The fingerprinting 
requirement of section 17(f)(2) of the 

Securities Exchange Act of 1934 may be 
satisfied by submitting appropriate and 
complete fingerprint cards to a reg-
istered national securities exchange or 
to a registered national securities asso-
ciation which, pursuant to a plan filed 
with, and declared effective by, the 
Commission, forwards such fingerprint 
cards to the Attorney General of the 
United States or its designee for identi-
fication and appropriate processing. 
Any plan filed by a registered national 
securities exchange or a registered na-
tional securities association shall not 
become effective, unless declared effec-
tive by the Commission as not incon-
sistent with the public interest or the 
protection of investors; and, in declar-
ing any such plan effective, the Com-
mission may impose any terms and 
conditions relating to the provisions of 
the plan and the period of its effective-
ness as it may deem necessary or ap-
propriate in the public interest, for the 
protection of investors, or otherwise in 
furtherance of the purposes of the Se-
curities Exchange Act of 1934. 

(d) Record maintenance—(1) Mainte-
nance of processed fingerprint cards and 
other related information. Every member 
of a national securities exchange, 
broker, dealer, registered transfer 
agent and registered clearing agency 
shall maintain the processed finger-
print card or any substitute record 
when such card is not returned after 
processing, together with any informa-
tion received from the Attorney Gen-
eral or its designee, for every person 
required to be fingerprinted under sec-
tion 17(f)(2) of the Securities Exchange 
Act of 1934 and for persons who have 
complied with this section pursuant to 
paragraph (b) or (c) of this section. 
Every substitute record shall state the 
name of the person whose fingerprint 
card was submitted to the Attorney 
General of the United States, the name 
of the member of a national securities 
exchange, broker, dealer, registered 
transfer agent or registered clearing 
agency that submitted the fingerprint 
card, the name of the person or organi-
zation that rolled the fingerprints, the 
date on which the fingerprints were 
rolled, and the date the fingerprint 
card was submitted to the Attorney 
General of the United States. The proc-
essed fingerprint card and every other 
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substitute record containing the infor-
mation required by this paragraph, to-
gether with any information received 
from the Attorney General of the 
United States, shall be kept in an eas-
ily accessible place at the organiza-
tion’s principal office and shall be 
made available upon request to the 
Commission, the appropriate regu-
latory agency (if not the Commission) 
or other designated examining author-
ity. The organization’s principal office 
must provide to the regional, branch or 
satellite office actually employing the 
person written evidence that the per-
son’s fingerprints have been processed 
by the FBI, and must provide to that 
office a copy of any criminal history 
record information received from the 
FBI. All fingerprint cards, records and 
information required to be maintained 
under this paragraph shall be retained 
for a period of not less than three years 
after termination of that person’s em-
ployment or relationship with the or-
ganization. 

(2) Record maintenance by designated 
examining authorities. The records re-
quired to be maintained and preserved 
by a member of a national securities 
exchange, broker, or dealer pursuant to 
the requirements of paragraph (d)(1) of 
this section may be maintained and 
preserved on behalf of that member, 
broker, or dealer by a self-regulatory 
organization that is also the des-
ignated examining authority for that 
member, broker or dealer, Provided 
That the self-regulatory organization 
has filed in accordance with § 240.17f– 
2(c) a fingerprinting plan or amend-
ments to an existing plan concerning 
the storage and maintenance of records 
and that plan, as amended, has been de-
clared effective by the Commission, 
and Provided Further That: 

(i) Such records are subject at any 
time, or from time to time, to reason-
able periodic, special or other examina-
tions by representatives of the Com-
mission; and 

(ii) The self-regulatory organization 
furnishes to the Commission, upon de-
mand, at either the principal office or 
at the regional office complete, correct 
and current hard copies of any and all 
such records. 

(3) Reproduction of records on micro-
film. The records required to be main-

tained pursuant to paragraph (d)(1) of 
this section may be produced or repro-
duced on microfilm and preserved in 
that form. If such microfilm substi-
tution for hard copy is made by a mem-
ber of a national securities exchange, 
broker, dealer, registered transfer 
agent or registered clearing agency, or 
by a self-regulatory organization main-
taining and storing records pursuant to 
paragraph (d)(2) of this section, it shall 
at all times: 

(i) Have available for examination by 
the Commission, the appropriate regu-
latory agency (if not the Commission) 
or other designated examining author-
ity, facilities for the immediate, easily 
readable projection of the microfilm 
and for the production of easily read-
able and legible facsimile enlarge-
ments; 

(ii) File and index the films in such a 
manner as to permit the immediate lo-
cation and retrieval of any particular 
record; 

(iii) Be ready to provide, and imme-
diately provide, any facsimile enlarge-
ment which the Commission, the ap-
propriate regulatory agency (if not the 
Commission) or other designated exam-
ining authority by their examiners or 
other representatives may request; and 

(iv) For the period for which the 
microfilm records are required to be 
maintained, store separately from the 
original microfilm records a copy of 
the microfilm records. 

(e) Notice requirement. Every member 
of a national securities exchange, 
broker, dealer, registered transfer 
agent and registered clearing agency 
that claims one or more of the exemp-
tions in paragraph (a)(1) of this section 
shall make and keep current a state-
ment entitled ‘‘Notice Pursuant to 
Rule 17f–2’’ containing the information 
specified in paragraph (e)(1) of this sec-
tion. 

(1) Contents of statement. The Notice 
required by paragraph (e) of this sec-
tion shall: 

(i) State the name of the organiza-
tion and state whether it is a member 
of a national securities exchange, 
broker, dealer, registered transfer 
agent, or registered clearing agency; 

(ii) Identify by division, department, 
class, or name and position within the 
organization all persons who are 
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claimed to have satisfied the 
fingerprinting requirement of section 
17(f)(2) of the Securities Exchange Act 
of 1934 pursuant to paragraph (b) of this 
section; 

(iii) Identify by division, department, 
class, title or position within the orga-
nization all persons claimed to be ex-
empt under paragraphs (a)(1)(i) through 
(iii) of this section, and identify by 
name all persons claimed to be exempt 
under paragraph (a)(1)(iv). Persons 
identified under this paragraph 
(e)(1)(iii) shall be exempt from the re-
quirement of section 17(f)(2) of the Se-
curities Exchange Act of 1934 unless 
notified to the contrary by the Com-
mission; 

(iv) Describe, in generic terms, the 
nature of the duties of the person or 
classes of persons, and the nature of 
the functions and operations of the di-
visions and departments, identified as 
exempt in paragraph (e)(1)(iii) of this 
section; and 

(v) Describe the security measures 
utilized to ensure that only those per-
sons who have been fingerprinted in ac-
cordance with the fingerprinting re-
quirement of section 17(f)(2) of the Se-
curities Exchange Act of 1934 or who 
are exempt under paragraph (a)(1)(iv) 
of this section have access to the keep-
ing, handling or processing of securi-
ties or monies or the original books 
and records relating thereto. 

(2) Record maintenance. A copy of the 
Notice required to be made and kept 
current under paragraph (e) of this sec-
tion shall be kept in an easily acces-
sible place at the organization’s prin-
cipal office and at the office employing 
the persons for whom exemptions are 
claimed and shall be made available 
upon request for inspection by the 
Commission, appropriate regulatory 
agency (if not the Commission) or 
other designated examining authority. 

(3) Exemption from the notice require-
ment. A registered transfer agent that 
performs transfer agent functions only 
on behalf of itself as an issuer and that 
receives fewer than 500 items for trans-
fer and fewer than 500 items for proc-
essing during any six consecutive 
months shall be exempt from the no-
tice requirement of paragraph (c) of 
this section. 
[47 FR 54060, Dec. 1, 1982] 

§ 240.17h–1T Risk assessment record-
keeping requirements for associ-
ated persons of brokers and deal-
ers. 

(a) Requirement to maintain and pre-
serve information. (1) Every broker or 
dealer registered with the Commission 
pursuant to section 15 of the Act, and 
every municipal securities dealer reg-
istered pursuant to Section 15B of the 
Act for which the Commission is the 
appropriate regulatory agency, unless 
exempt pursuant to paragraph (d) of 
this section, shall maintain and pre-
serve the following information: 

(i) An organizational chart which in-
cludes the broker or dealer and all its 
associated persons. Included in the or-
ganizational chart shall be a designa-
tion of which associated persons are 
Material Associated Persons as that 
term is used in paragraph (a)(2) of this 
section; 

(ii) Written policies, procedures, or 
systems concerning the broker or deal-
er’s: 

(A) Method(s) for monitoring and 
controlling financial and operational 
risks to it resulting from the activities 
of any of its associated persons, other 
than a natural person; 

(B) Financing and capital adequacy, 
including information regarding 
sources of funding, together with a nar-
rative discussion by management of 
the liquidity of the material assets, the 
structure of debt capital, and sources 
of alternative funding; and 

(C) Trading positions and risks, such 
as records regarding reporting respon-
sibilities for trading activities, policies 
relating to restrictions or limitations 
on trading securities and financial in-
struments or products, and a descrip-
tion of the types of reviews conducted 
to monitor existing positions, and limi-
tations or restrictions on trading ac-
tivities. 

(iii) A description of all material 
pending legal or arbitration pro-
ceedings involving a Material Associ-
ated Person or the broker or dealer 
that are required to be disclosed by the 
ultimate holding company under gen-
erally accepted accounting principles 
on a consolidated basis; 

(iv) Consolidated and consolidating 
balance sheets, prepared in accordance 
with generally accepted accounting 
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principles, which may be unaudited and 
which shall include the notes to the fi-
nancial statements, as of quarter end 
for the broker or dealer and its ulti-
mate holding company; 

(v) Quarterly consolidated and con-
solidating income statements and con-
solidated cash flow statements, pre-
pared in accordance with generally ac-
cepted accounting principles, which 
may be unaudited and which shall in-
clude the notes to the financial state-
ments, for the broker or dealer and its 
ultimate holding company; 

(vi) The amount as of quarter end, 
and at month end if greater than quar-
ter end, of the aggregate long and short 
securities and commodities positions 
held by each Material Associated Per-
son, including a separate listing of 
each single unhedged securities or 
commodities position, other than U.S. 
government or agency securities, that 
exceeds the Materiality Threshold at 
any month end; 

(vii) The notional or contractual 
amounts, and in the case of options, 
the value of the underlying instru-
ments, as of quarter end, of financial 
instruments with off-balance sheet risk 
and financial instruments with con-
centrations of credit risk (as those 
terms are used in Statement of Finan-
cial Accounting Standards No. 105) 
where the Material Associated Person 
operates a trading book, with a sepa-
rate entry of each commitment where 
the credit risk (as that term is used in 
Statement of Financial Accounting 
Standards No. 105) with respect to a 
counterparty exceeds the Materiality 
Threshold at quarter end; 

(viii) The aggregate amount as of 
quarter end, and the amount at month 
end if greater than quarter end, of all 
bridge loans and those other material 
unsecured extensions of credit (not in-
cluding intra-group receivables) with 
an initial or remaining maturity of less 
than one year by each Material Associ-
ated Person, together with the allow-
ance for losses for such transactions, 
including a specific description of any 
extensions of credit to a single bor-
rower exceeding the Materiality 
Threshold at any month end; 

(ix) The aggregate amount as of quar-
ter end, and the amount at month end 
if greater than quarter end, of commer-

cial paper, secured and other unsecured 
borrowing, bank loans, lines of credit, 
or any other borrowings, and the prin-
cipal installments of long-term or me-
dium-term debt, scheduled to mature 
within twelve months from the most 
recent fiscal quarter for the broker or 
dealer and each Material Associated 
Person; and 

(x) Data relating to real estate ac-
tivities, including mortgage loans and 
investments in real estate, but not in-
cluding trading positions in whole 
loans, conducted by each Material As-
sociated Person, including: 

(A) Real estate loans and invest-
ments by type of property, such as con-
struction and development, residential, 
commercial and industrial or farmland; 

(B) The geographic distribution, as of 
quarter end, by type of loan or invest-
ment where the amount exceeds the 
Materiality Threshold at quarter end; 

(C) The aggregate carrying value of 
loans which each Material Associated 
Person deems to be not current as to 
interest or principal, together with the 
Material Associated Person’s criteria 
for the determination of which loans 
are not current, or which are in the 
process of foreclosure or that have been 
restructured; 

(D) The allowance for losses on loans 
and on investment real estate by type 
of loan or investment, and the activity 
in the allowance for losses account; 
and 

(E) Information about risk con-
centration in the real estate invest-
ment and loan portfolio, including in-
formation about risk concentration to 
a single borrower or location of prop-
erty if the risk concentration exceeds 
the Materiality Threshold at quarter 
end. 

(2) The determination of whether an 
associated person of a broker or dealer 
is a Material Associated Person shall 
involve consideration of all aspects of 
the activities of, and the relationship 
between, both entities, including with-
out limitation, the following factors: 

(i) The legal relationship between the 
broker or dealer and the associated 
person; 

(ii) The overall financing require-
ments of the broker or dealer and the 
associated person, and the degree, if 
any, to which the broker or dealer and 
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the associated person are financially 
dependent on each other; 

(iii) The degree, if any, to which the 
broker or dealer or its customers rely 
on the associated person for oper-
ational support or services in connec-
tion with the broker’s or dealer’s busi-
ness; 

(iv) The level of risk present in the 
activities of the broker’s or dealer’s as-
sociated persons; and 

(v) The extent to which the associ-
ated person has the authority or the 
ability to cause a withdrawal of capital 
from the broker or dealer. 

(3) The information, reports and 
records required by the provisions of 
this section shall be maintained and 
preserved in accordance with the provi-
sions of § 240.17a–4 and shall be kept for 
a period of not less than three years in 
an easily accessible place. 

(4) For the purposes of this section 
and § 240.17h–2T, the term ‘‘Materiality 
Threshold’’ shall mean the greater of: 

(i) $100 million; or 
(ii) 10 percent of the broker or deal-

er’s tentative net capital based on the 
most recently filed Form X–17A–5 or 10 
percent of the Material Associated Per-
son’s tangible net worth, whichever is 
greater. 

(b) Special provisions with respect to 
material associated persons subject to the 
supervision of certain domestic regulators. 
A broker or dealer shall be deemed to 
be in compliance with the record-
keeping requirements of paragraph (a) 
of this section with respect to a Mate-
rial Associated Person if: 

(1) Such Material Associated Person 
is subject to examination by, or the re-
porting requirements of, a Federal 
banking agency and the broker or deal-
er maintains in accordance with the 
provisions of this section copies of all 
reports submitted by such Material As-
sociated Person with the Federal bank-
ing agency pursuant to section 5211 of 
the Revised Statutes, section 9 of the 
Federal Reserve Act, section 7(a) of the 
Federal Deposit Insurance Act, section 
10(b) of the Home Owners’ Loan Act, or 
section 5 of the Bank Holding Company 
Act of 1956 other than the Form FR 
2068; or 

(2) If such Material Associated Per-
son is subject to the supervision of an 
insurance commissioner or other simi-

lar official or agency of a state, and the 
broker or dealer maintains in accord-
ance with the provisions of this section 
copies of the Annual and Quarterly 
Statements with Schedules and Exhib-
its prepared by the insurance company 
on forms prescribed by the National 
Association of Insurance Commis-
sioners; or 

(3) In the event an insurance com-
pany is not required to prepare Quar-
terly Statements on forms prescribed 
by the National Association of Insur-
ance Commissioners, the broker or 
dealer must maintain and preserve the 
records required by paragraph (a) of 
this section on a quarterly basis; or 

(4) In the case of a Material Associ-
ated Person that is subject to the su-
pervision of the Commodity Futures 
Trading Commission, the broker or 
dealer maintains in accordance with 
the provisions of this section copies of 
the reports filed on Forms 1 FR–FCM 
or 1 FR–IB by such Material Associated 
Person with the Commodity Futures 
Trading Commission. 

(c) Special provisions with respect to 
material associated persons subject to the 
supervision of a foreign financial regu-
latory authority. A broker or dealer 
shall be deemed to be in compliance 
with the recordkeeping requirements of 
paragraph (a) of this section with re-
spect to a Material Associated Person 
if such broker or dealer maintains in 
accordance with the provisions of this 
section copies of the reports filed by 
such Material Associated Persons with 
a Foreign Financial Regulatory Au-
thority. The broker or dealer shall 
maintain a copy of the original report 
and a copy translated into the English 
language. For the purposes of this sec-
tion, the term Foreign Financial Regu-
latory Authority shall have the mean-
ing set forth in section 3(a)(51) of the 
Act. 

(d) Exemptions. (1) The provisions of 
this section shall not apply to any 
broker or dealer which is exempt from 
the provisions of § 240.15c3–3: 

(i) Pursuant to paragraph (k)(1) of 
§ 240.15c3–3; or 

(ii) Pursuant to paragraph (k)(2) of 
§ 240.15c3–3; or 

(iii) If the broker or dealer does not 
qualify for an exemption from the pro-
visions of § 240.15c3–3 and such broker 
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or dealer does not hold funds or securi-
ties for, or owe money or securities to, 
customers and does not carry the ac-
counts of or for customers; unless 

(iv) In the case of paragraphs 
(d)(1)(ii) or (d)(1)(iii) of this section, the 
broker or dealer maintains capital in-
cluding debt subordinated in accord-
ance with appendix D of § 240.15c3–1 
equal to or greater than $20,000,000. 

(2) The provisions of this section 
shall not apply to any broker or dealer 
which maintains capital including debt 
subordinated in accordance with appen-
dix D of section 240.15c3–1 of less than 
$250,000, even if the broker or dealer 
hold funds or securities for, or owes 
money or securities to, customers or 
carries the accounts of or for cus-
tomers. 

(3) In calculating capital for the pur-
poses of this paragraph, a broker or 
dealer shall include the equity capital 
and subordinated debt of any other reg-
istered brokers or dealers that are as-
sociated with the broker or dealer and 
are not otherwise exempt from the pro-
visions pursuant to paragraph (d)(1)(i) 
of this section. 

(4) The Commission may, upon writ-
ten application by a Reporting Broker 
or Dealer, exempt from the provisions 
of this section, either unconditionally 
or on specified terms and conditions, 
any brokers or dealers associated with 
such Reporting Broker or Dealer. The 
term ‘‘Reporting Broker or Dealer’’ 
shall mean, in the case of a broker or 
dealer that is associated with other 
registered brokers or dealers, the 
broker or dealer which maintains the 
greatest amount of net capital as re-
ported on its most recently fixed Form 
X–17A–5. In granting exemptions under 
this section, the Commission shall con-
sider, among other factors, whether the 
records and other information required 
to be maintained pursuant to this sec-
tion concerning the Material Associ-
ated Persons of the broker or dealer as-
sociated with the Reporting Broker or 
Dealer will be available to the Commis-
sion pursuant to § 240.17h–2T. 

(e) Location of records. A broker or 
dealer required to maintain records 
concerning a Material Associated Per-
son pursuant to this section may main-
tain those records either at the Mate-
rial Associated Person or at a records 

storage facility provided that the 
records are located within the bound-
aries of the United States and the 
records are kept in an easily accessible 
place, as that term is used in § 240.17a– 
4. In order to operate pursuant to the 
provisions of this paragraph, the Mate-
rial Associated Person or other entity 
maintaining the records shall file with 
the Commission a written undertaking 
in form acceptable to the Commission, 
signed by a duly authorized person, to 
the effect that the records will be 
treated as if the broker or dealer was 
maintaining the records pursuant to 
this section and that the entity main-
taining the records undertakes to per-
mit examination of such records at any 
time or from time to time during busi-
ness hours by representatives or des-
ignees of the Commission and to 
promptly furnish the Commission or 
its designee true, correct, complete and 
current hard copy of any or all or any 
part of such records. The election to 
operate pursuant to the provisions of 
this paragraph shall not relieve the 
broker or dealer required to maintain 
and preserve such records from any of 
its responsibilities under this section 
or section 240.17h–2T. 

(f) Confidentiality. All information ob-
tained by the Commission pursuant to 
the provisions of this section from a 
broker or dealer concerning a Material 
Associated Person shall be deemed con-
fidential information for the purposes 
of section 24(b) of the Act. 

(g) Temporary implementation schedule. 
Every broker or dealer subject to the 
requirements of this section shall 
maintain and preserve the information 
required by paragraphs (a)(1)(i), (ii), 
and (iii) of this section commencing 
September 30, 1992. Commencing De-
cember 31, 1992, the provisions of this 
section shall apply in their entirety. 
[57 FR 32168, July 21, 1992, as amended at 58 
FR 25774, Apr. 28, 1993] 

§ 240.17h–2T Risk assessment report-
ing requirements for brokers and 
dealers. 

(a) Reporting requirements of risk as-
sessment information required to be main-
tained by section 240.17h–1T. (1) Every 
broker or dealer registered with the 
Commission pursuant to section 15 of 
the Act, and every municipal securities 
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dealer registered pursuant to section 
15B of the Act for which the Commis-
sion is the appropriate regulatory 
agency, unless exempt pursuant to 
paragraph (b) of this section, shall file 
a Form 17–H within 60 calendar days 
after the end of each fiscal quarter. 
The Form 17–H for the fourth fiscal 
quarter shall be filed within 60 cal-
endar days of the end of the fiscal year. 
The cumulative year-end financial 
statements required by section 240.17h– 
1T may be filed separately within 105 
calendar days of the end of the fiscal 
year. 

(2) The reports required to be filed 
pursuant to paragraph (a)(1) of this sec-
tion shall be considered filed when re-
ceived at the Commission’s principal 
office in Washington, DC. 

(3) For the purposes of this section, 
the term Material Associated Person 
shall have the meaning used in 
§ 240.17h–1T. 

(b) Exemptions. (1) The provisions of 
this section shall not apply to any 
broker or dealer which is exempt from 
the provisions of section 240.15c3–3: 

(i) Pursuant to paragraph (k)(1) of 
§ 240.15c3–3; or 

(ii) Pursuant to paragraph (k)(2) of 
§ 240.15c3–3; or 

(iii) If the broker or dealer does not 
qualify for an exemption from the pro-
visions of § 240.15c3–3 and such broker 
or dealer does not hold funds or securi-
ties for, or owe money or securities to, 
customers and does not carry the ac-
counts of or for customers; unless 

(iv) In the case of paragraphs 
(b)(1)(ii) or (b)(1)(iii) of this section, the 
broker or dealer maintains capital in-
cluding debt subordinated in accord-
ance with appendix D of § 240.15c3–1 
equal to or greater than $20,000,000. 

(2) The provisions of this section 
shall not apply to any broker or dealer 
which maintains capital including debt 
subordinated in accordance with appen-
dix D of § 240.15c3–1 of less than $250,000, 
even if the broker or dealer hold funds 
or securities for, or owes money or se-
curities to, customers or carries the ac-
counts of or for customers. 

(3) In calculating capital and subordi-
nated debt for the purposes of this sec-
tion, a broker or dealer shall include 
the equity capital and subordinated 
debt of any other registered brokers or 

dealers that are associated with the 
broker or dealer and are not otherwise 
exempt from the provisions pursuant 
to paragraph (b)(1)(i) of this section. 

(4) The Commission may, upon writ-
ten application by a Reporting Broker 
or Dealer, exempt from the provisions 
of this section, either unconditionally 
or on specified terms and conditions, 
any brokers or dealers associated with 
the Reporting Broker or Dealer. The 
term ‘‘Reporting Broker or Dealer’’ 
shall mean, in the case of a broker or 
dealer that is associated with other 
registered brokers or dealers, the 
broker or dealer which maintains the 
greatest amount of net capital as re-
ported on its most recently filed Form 
X–17A–5. In granting exemptions under 
this section, the Commission shall con-
sider, among other factors, whether the 
records and other information required 
to be maintained pursuant to § 240.17h– 
1T concerning the Material Associated 
Persons of the broker or dealer associ-
ated with the Reporting Broker or 
Dealer will be available to the Commis-
sion pursuant to the provisions of this 
section. 

(c) Special provisions with respect to 
material associated persons subject to the 
supervision of certain domestic regulators. 
A broker or dealer shall be deemed to 
be in compliance with the reporting re-
quirements of paragraph (a) of this sec-
tion with respect to a Material Associ-
ated Person if: 

(1) Such Material Associated Person 
is subject to examination by or the re-
porting requirements of a Federal 
banking agency and the broker or deal-
er or such Material Associated Person 
furnishes in accordance with paragraph 
(a) of this section copies of reports 
filed on Form FR Y–9C, Form FR Y–6, 
Form FR Y–7, and Form FR 2068 by the 
Material Associated Person with the 
Federal banking agency pursuant to 
section 5211 of the Revised Statutes, 
section 9 of the Federal Reserve Act, 
section 7(a) of the Federal Deposit In-
surance Act, section 10(b) of the Home 
Owners’ Loan Act, or section 5 of the 
Bank Holding Company Act of 1956; or 

(2) If the Material Associated Person 
is subject to the supervision of an in-
surance commissioner or other similar 
official agency of a state; and 
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(i) In the case of a Material Associ-
ated Person organized as a public stock 
company, the broker or dealer fur-
nishes in accordance with the provi-
sions of this section copies of the fil-
ings made by the insurance company 
pursuant to sections 13 or 15 of the Act 
and the Investment Company Act of 
1940; or 

(ii) In the case of Material Associated 
Person organized as a mutual insur-
ance company or a non-public stock 
company, the broker or dealer fur-
nishes in accordance with the provi-
sions of this section copies of the An-
nual and Quarterly Statements pre-
pared by the insurance company on 
forms prescribed by the National Asso-
ciation of Insurance Commissioners. 
The Annual Statement furnished to the 
Commission pursuant to this section 
shall include: The classification (dis-
tribution by state) section from the 
schedule of real estate; distribution by 
state, the interest overdue (more than 
three months), in process of fore-
closure, and foreclosed properties 
transferred to real estate during the 
year sections from the schedule of 
mortgages; and the quality and matu-
rity distribution of all bonds at state-
ment values and by major types of 
issues section from the schedule of 
bonds and stocks. All other Schedules 
and Exhibits to such Annual and Quar-
terly Statements shall be maintained 
at the broker-dealer pursuant to the 
provisions of § 240.17h–1T but not fur-
nished to the Commission. 

(iii) In the event an insurance com-
pany organized as a stock or mutual 
company is not required to prepare 
Quarterly Statements, the broker or 
dealer must file with the Commission a 
Form 17–H in accordance with the pro-
visions of this section on a quarterly 
basis. 

(3) In the case of a Material Associ-
ated Person that is subject to the su-
pervision of the Commodity Futures 
Trading Commission, the broker or 
dealer furnishes in accordance with the 
provisions of this section copies of the 
reports filed by the Material Associ-
ated Person with the Commodity Fu-
tures Trading Commission on Forms 1 
FR–FCM or 1 FR–IB. 

(4) No broker or dealer shall be re-
quired to furnish to the Commission 

any examination report of any Federal 
banking agency or any supervisory rec-
ommendations or analyses contained 
therein with respect to a Material As-
sociated Person that is subject to the 
regulation of a Federal banking agen-
cy. All information received by the 
Commission pursuant to this section 
concerning a Material Associated Per-
son that is subject to examination by 
or the reporting requirements of a Fed-
eral banking agency shall be deemed 
confidential for the purposes of section 
24(b) of the Act. 

(5) The furnishing of any information 
or documents by a broker or dealer 
pursuant to this section shall not con-
stitute an admission for any purpose 
that a Material Associated Person is 
otherwise subject to the Act. Any doc-
uments or information furnished to the 
Commission by a broker or dealer pur-
suant to this rule shall not be deemed 
to be ‘‘filed’’ for the purposes of the li-
abilities set forth in section 18 of the 
Act. 

(d) Special provisions with respect to 
material associated persons subject to the 
supervision of a foreign financial regu-
latory authority. A broker or dealer 
shall be deemed to be in compliance 
with the reporting requirements of this 
section with respect to a Material As-
sociated Person if such broker or deal-
er furnishes in accordance with the 
provisions of this section copies of the 
reports filed by such Material Associ-
ated Person with a Foreign Financial 
Regulatory Authority. The broker or 
dealer shall file a copy of the original 
report and a copy translated into the 
English language. For the purposes of 
this section, the term Foreign Finan-
cial Regulatory Authority shall have 
the meaning set forth in section 
3(a)(51) of the Act. 

(e) Confidentiality. All information 
obtained by the Commission pursuant 
to the provisions of this section from a 
broker or dealer concerning a Material 
Associated Person shall be deemed con-
fidential information for the purposes 
of section 24(b) of the Act. 

(f) Temporary implementation schedule. 
Every broker or dealer subject to the 
requirements of this section shall file 
the information required by Items 1, 2 
and 3 of Form 17–H by October 31, 1992. 
Commencing December 31, 1992, the 
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provisions of this section shall apply in 
their entirety. 
[57 FR 32170, July 21, 1992] 

§ 240.17Ab2–1 Registration of clearing 
agencies. 

(a) An application for registration or 
for exemption from registration as a 
clearing agency, as defined in section 
3(a)(23) of the Act, or an amendment to 
any such application shall be filed with 
the Commission on Form CA–1, in ac-
cordance with the instructions thereto. 

(b) Any applicant for registration or 
for exemption from registration as a 
clearing agency whose application is 
filed with the Commission on or before 
November 24, 1975, on and in accord-
ance with the instructions to Form 
CA–1, with respect to the clearing 
agency activities described in the ap-
plication shall, during the period from 
December 1, 1975 until the Commission 
grants registration, denies registration 
or grants an exemption from registra-
tion, be exempt from the registration 
provisions of section 17A(b) of the Act 
and the rules and regulations there-
under and, unless the Commission shall 
otherwise provide by rule or by order, 
the provisions of the Act and the rules 
and regulations thereunder which 
would be applicable to clearing agen-
cies as a result of registration under 
the Act. 

(c)(1) The Commission, upon the re-
quest of a clearing agency, may grant 
registration of the clearing agency in 
accordance with sections 17A(b) and 
19(a)(1) of the Act but exempt the reg-
istrant from one or more of the re-
quirements as to which the Commis-
sion is directed to make a determina-
tion pursuant to paragraphs (A) 
through (I) of section 17A(b)(3) of the 
Act, provided that any such registra-
tion shall be effective only for eighteen 
months from the date the registration 
is made effective (or such longer period 
as the Commission may provide by 
order). 

(2) In the case of any clearing agency 
registered in accordance with para-
graph (c)(1) of this section, not later 
than nine months from the date such 
registration is made effective the Com-
mission either will grant registration 
in accordance with sections 17A(b) and 
19(a)(1) of the Act, without exempting 

the registrant from one or more of the 
requirements as to which the Commis-
sion is directed to make a determina-
tion pursuant to subparagraphs (A) 
through (I) of section 17A(b)(3) of the 
Act, or will institute proceedings in ac-
cordance with section 19(a)(1)(B) of the 
Act to determine whether registration 
should be denied at the expiration of 
the registration granted in accordance 
with paragraph (c)(1) of this section. 

(d) The filing of an amendment to an 
application for registration or for ex-
emption from registration as a clearing 
agency, which registration or exemp-
tion has not been granted, or the filing 
of additional information or documents 
prior to the granting of registration or 
an exemption from registration shall 
extend to ninety days from the date 
such filing is made (or to such longer 
period as to which the applicant con-
sents) the period within which the 
Commission shall grant registration, 
institute proceedings to determine 
whether such registration shall be de-
nied, or conditionally or uncondition-
ally exempt registrant from the reg-
istration and other provisions of sec-
tion 17A of the Act or the rules or regu-
lations thereunder. 

(e) If any information reported at 
items 1–3 of Form CA–1 is or becomes 
inaccurate, misleading or incomplete 
for any reason, whether before or after 
registration or an exemption from reg-
istration has been granted, the reg-
istrant shall file promptly an amend-
ment on Form CA–1 correcting the in-
accurate, misleading or incomplete in-
formation. 

(f) Every application for registration 
or for exemption from registration as a 
clearing agency or amendment to, or 
additional information or document 
filed in connection with, any such ap-
plication shall constitute a ‘‘report’’ or 
‘‘application’’ within the meaning of 
sections 17, 17A, 19 and 32(a) of the Act. 
[40 FR 52358, Nov. 10, 1975] 

§ 240.17Ac2–1 Application for registra-
tion of transfer agents. 

(a) An application for registration, 
pursuant to section 17A(c) of the Act, 
of a transfer agent for which the Com-
mission is the appropriate regulatory 
agency, as defined in section 3(a)(34)(B) 
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of the Act, shall be filed with the Com-
mission on Form TA–1, in accordance 
with the instructions contained therein 
and shall become effective on the thir-
tieth day following the date on which 
the application is filed, unless the 
Commission takes affirmative action 
to accelerate, deny or postpone such 
registration in accord- ance with the 
provisions of section 17A(c) of the Act. 

(b) The filing of any amendment to 
an application for registration as a 
transfer agent pursuant to paragraph 
(a) of this section, which registration 
has not become effective, shall post-
pone the effective date of the registra-
tion until the thirtieth day following 
the date on which the amendment is 
filed, unless the Commission takes af-
firmative action to accelerate, deny or 
postpone the registration in accord- 
ance with the provisions of section 
17A(c) of the Act. 

(c) If any of the information reported 
on Form TA–1 or on the SEC Supple-
ment becomes inaccurate, misleading, 
or incomplete, the registrant shall cor-
rect the information by filing an 
amendment within sixty days following 
the date on which the information be-
came inaccurate, misleading, or incom-
plete. 

(d) Every registration and amend-
ment filed pursuant to this section 
shall constitute a ‘‘report’’ or ‘‘applica-
tion’’ within the meaning of sections 
17, 17A(c), and 32(a) of the Act. 
[40 FR 51184, Nov. 4, 1975, as amended at 51 
FR 12127, Apr. 9, 1986] 

§ 240.17Ac2–2 Annual reporting re-
quirement for registered transfer 
agents. 

Every registered transfer agent shall 
file and annual report on Form TA–2 in 
accordance with the instructions con-
tained therein by August 31 of each cal-
endar year. A registered transfer agent 
that received fewer than 500 items for 
transfer and fewer than 500 items for 
processing in the six months ending 
June 30 of the calendar year for which 
the form is being filed, and did not 
maintain master security holder files 
for more than 1000 individual security 
holder accounts as of June 30 of the 
calendar year for which the form is 
being filed, is only required to com-
plete Items one through four and the 

execution section of Form TA–2. A reg-
istered transfer agent is not required 
to file Form TA–2 if it engages a serv-
ice company to perform all of its trans-
fer and processing functions. 
[51 FR 12127, Apr. 9, 1986] 

§ 240.17Ac3–1 Withdrawal from reg-
istration with the Commission. 

(a) Notice of withdrawal from reg-
istration as a transfer agent with the 
Commission pursuant to section 
17A(c)(3)(C) of the Act shall be filed on 
Form TA–W in accordance with the in-
structions contained thereon. 

(b) Except as hereinafter provided, a 
notice to withdraw from registration 
filed by a transfer agent pursuant to 
section 17A(c)(3)(C) of the Act shall be-
come effective on the sixtieth day after 
the filing thereof with the Commission 
or within such shorter period of time 
as the Commission may determine. If a 
notice to withdraw from registration is 
filed with the Commission at any time 
subsequent to the date of issuance of a 
Commission order instituting pro-
ceedings pursuant to section 
17A(c)(3)(A) of the Act, or if prior to 
the effective date of the notice of with-
drawal the Commission institutes such 
a proceeding or a proceeding to impose 
terms and conditions upon such with-
drawal, the notice of withdrawal shall 
not become effective except at such 
time and upon such terms and condi-
tions as the Commission deems nec-
essary or appropriate in the public in-
terest, for the protection of investors, 
or in furtherance of the purposes of 
section 17A. 

(c) Every notice of withdrawal filed 
pursuant to this rule shall constitute a 
‘‘report’’ within the meaning of sec-
tions 17 and 32(a) of the Act. 

(Secs. 2, 17, 17A, and 23(a) (15 U.S.C. 78b, 78q, 
78q–1 and 78w(a))) 
[42 FR 44984, Sept. 8, 1977] 

§ 240.17Ad–1 Definitions. 
As used in this section and 

§§ 240.17Ad–2, 240.17Ad–3, 240.17Ad–4, 
240.17Ad–5, 240.17Ad–6, and 240.17Ad–7: 

(a)(1) The term item means: 
(i) A certificate or certificates of the 

same issue of securities covered by one 
ticket (or, if there is no ticket, pre-
sented by one presentor) presented for 
transfer, or an instruction to a transfer 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00400 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



391 

Securities and Exchange Commission § 240.17Ad–1 

agent which holds securities registered 
in the name of the presentor to trans-
fer or to make available all or a por-
tion of those securities; 

(ii) Each line on a ‘‘deposit shipment 
control list’’ or a ‘’withdrawal ship-
ment control list’’ submitted by a reg-
istered clearing agency; or 

(iii) In the case of an outside reg-
istrar, each certificate to be counter-
signed. 

(2) If a ‘’deposit shipment control 
list’’ or ‘‘withdrawal shipment control 
list’’ contains both routine and non- 
routine transfer instructions, a reg-
istered transfer agent shall at its op-
tion: 

(i) Retain all transfer instructions 
listed on the shipment control list and 
treat each line on the shipment control 
list as a routine item; or 

(ii) Return promptly to the reg-
istered clearing agency a shipment 
control list line containing non-routine 
transfer instructions (together with a 
copy of the shipment control list, an 
explanation for the return instructions 
and all routine transfer instructions 
reflected on the same line) and treat 
each line on the shipment control list 
that reflects retained transfer instruc-
tions as a routine item. 

(3) A deposit shipment control list 
means a list of transfer instructions 
that accompanies certificates to be 
cancelled and reissued in the nominee 
name of a registered clearing agency. 

(4) A withdrawal shipment control list 
means a list of instructions (either in 
paper or electronic medium) that: 

(i) Directs issuance of certificates in 
the names of persons or entities other 
than the registered clearing agency; 
and 

(ii) Accompanies certificates to be 
cancelled which are registered in the 
nominee name of a registered clearing 
agency, or directs the transfer agent to 
reduce certificate or position balances 
maintained by the transfer agent on 
behalf of a registered clearing agency 
under that clearing agency’s transfer 
agent custody program 

(b) The term outside registrar with re-
spect to a transfer item means a trans-
fer agent which performs only the reg-
istrar function for the certificate or 
certificates presented for transfer and 
includes the persons performing simi-

lar functions with respect to debt 
issues. 

(c) An item is made available when 
(1) In the case of an item for which 

the services of an outside registrar are 
not required, or which has been re-
ceived from an outside registrar after 
processing, the transfer agent dis-
patches or mails the item to, or the 
item is awaiting pick-up by, the 
presentor or a person designated by the 
presentor, or 

(2) In the case of an item for which 
the services of an outside registrar are 
required, the transfer agent dispatches 
or mails the item to, or the item is 
awaiting pick-up by, the outside reg-
istrar, or 

(3) In the case of an item for which 
an outside registrar has completed 
processing, the outside registrar dis-
patches or mails the item to, or the 
item is awaiting pick-up by, the pre-
senting transfer agent. 

(d) The transfer of an item is accom-
plished when, in accordance with the 
presentor’s instructions, all acts nec-
essary to cancel the certificate or cer-
tificates presented for transfer and to 
issue a new certificate or certificates, 
including the performance of the reg-
istrar function, are completed and the 
item is made available to the presentor 
by the transfer agent, or when, in ac-
cordance with the presentor’s instruc-
tions, a transfer agent which holds se-
curities registered in the name of the 
presentor completes all acts necessary 
to issue a new certificate or certifi-
cates representing all or a portion of 
those securities and makes available 
the new certificate or certificates to 
the presentor or a person designated by 
the presentor or, with respect to those 
transfers of record ownership to be ac-
complished without the physical 
issuance of certificates, completes reg-
istration of change in ownership of all 
or a portion of those securities. 

(e) The turnaround of an item is com-
pleted when transfer is accomplished 
or, when an outside registrar is in-
volved, the transfer agent in accord-
ance with the presentor’s instructions 
completes all acts necessary to cancel 
the certificate or certificates presented 
for transfer and to issue a new certifi-
cate or certificates, and the item is 
made available to an outside registrar. 
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(f) The term process means the ac-
complishing by an outside registrar of 
all acts necessary to perform the reg-
istrar function and to make available 
to the presenting transfer agent the 
completed certificate or certificates or 
to advise the presenting transfer agent, 
orally or in writing, why performance 
of the registrar function is delayed or 
may not be completed. 

(g) The receipt of an item or a written 
inquiry or request occurs when the 
item or written inquiry or request ar-
rives at the premises at which the 
transfer agent performs transfer agent 
functions, as defined in section 3(a)(25) 
of the Act. 

(h) A business day is any day during 
which the transfer agent is normally 
open for business and excludes Satur-
days, Sundays, and legal holidays, or 
other holidays normally observed by 
the transfer agent. 

(i) An item is routine if it does not (1) 
require requisitioning certificates of an 
issue for which the transfer agent, 
under the terms of its agency, does not 
maintain a supply of certificates; (2) 
include a certificate as to which the 
transfer agent has received notice of a 
stop order, adverse claim, or any other 
restriction on transfer; (3) require any 
additional certificates, documentation, 
instructions, assignments, guarantees, 
endorsements, explanations, or opin-
ions of counsel before transfer may be 
effected; (4) require review of sup-
porting documentation other than as-
signments, endorsements or stock pow-
ers, certified corporate resolutions, sig-
nature, or other common and ordinary 
guarantees, or appropriate tax, or tax 
waivers; (5) involve a transfer in con-
nection with a reorganization, tender 
offer, exchange, redemption, or liquida-
tion; (6) include a warrant, right, or 
convertible security presented for 
transfer of record ownership within 
five business days before any day upon 
which exercise or conversion privileges 
lapse or change; (7) include a warrant, 
right, or convertible security presented 
for exercise or conversion; or (8) in-
clude a security of an issue which with-
in the previous 15 business days was of-
fered to the public, pursuant to a reg-
istration statement effective under the 
Securities Act of 1933, in an offering 
not of a continuing nature. 

(j) The term depository-eligible securi-
ties issue means an issue of securities 
that is eligible for deposit at any secu-
rities depository that is registered with 
the Commission under the Securities 
Exchange Act of 1934 as a clearing 
agency. 

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q, 
78q–1 and 78w(a)); secs. 3, 17A and 23(a), 15 
U.S.C. 78c, 78q–1 and 78w(a)) 
[42 FR 32411, June 24, 1977, as amended at 49 
FR 40575, Oct. 17, 1984; 51 FR 36551, Oct. 14, 
1986] 

§ 240.17Ad–2 Turnaround, processing, 
and forwarding of items. 

(a) Every registered transfer agent 
(except when acting as an outside reg-
istrar) shall turnaround within three 
business days of receipt at least 90 per-
cent of all routine items received for 
transfer during a month. For the pur-
poses of this paragraph, items received 
at or before noon on a business day 
shall be deemed to have been received 
at noon on that day, and items re-
ceived after noon on a business day or 
received on a day not a business day 
shall be deemed to have been received 
at noon on the next business day. 

(b) Every registered transfer agent 
acting as an outside registrar shall 
process at least 90 percent of all items 
received during a month (1) by the 
opening of business on the next busi-
ness day, in the case of items received 
at or before noon on a business day, 
and (2) by noon of the next business 
day, in the case of items received after 
noon on a business day. For the pur-
poses of paragraphs (b) and (d) of this 
section, ‘‘items received’’ shall not in-
clude any item enumerated in 
§ 240.17Ad–1(i) (5), (6), (7), or (8) or any 
item which is not accompanied by a 
debit or cancelled certificate. For the 
purposes of this paragraph, items re-
ceived on a day not a business day 
shall be deemed to have been received 
before noon on the next business day. 

(c) Any registered transfer agent 
which fails to comply with paragraph 
(a) of this section with respect to any 
month shall, within ten business days 
following the end of such month, file 
with the Commission and the transfer 
agent’s appropriate regulatory agency, 
if it is not the Commission, a written 
notice in accordance with paragraph 
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(h) of this section. Such notice shall 
state the number of routine items and 
the number of non-routine items re-
ceived for transfer during the month, 
the number of routine items which the 
registered transfer agent failed to turn-
around in accordance with the require-
ments of paragraph (a) of this section, 
the percentage that such routine items 
represent of all routine items received 
during the month, the reasons for such 
failure, the steps which have been 
taken, are being taken or will be taken 
to prevent a future failure and the 
number of routine items, aged in incre-
ments of one business day, which as of 
the close of business on the last busi-
ness day of the month have been in its 
possession for more than four business 
days and have not been turned around. 

(d) Any registered transfer agent 
which fails to comply with paragraph 
(b) of this section with respect to any 
month shall, within ten business days 
following the end of such month, file 
with the Commission and the transfer 
agent’s appropriate regulatory agency, 
if it is not the Commission, a written 
notice in accordance with paragraph 
(h) of this section. Such notice shall 
state the number of items received for 
processing during the month, the num-
ber of items which the registered trans-
fer agent failed to process in accord-
ance with the requirements of para-
graph (b) of this section, the percent-
age that such items represent of all 
items received during the month, the 
reasons for such failure and the steps 
which have been taken, are being taken 
or will be taken to prevent a future 
failure and the number of items which 
as of the close of business on the last 
business day of the month have been in 
the transfer agent’s possession for 
more than the time allowed for proc-
essing and have not been processed. 

(e)(1) Except as provided in paragraph 
(e)(2) of this section, all routine items 
not turned around within three busi-
ness days of receipt as required by 
paragraph (a) of this section and all 
items not processed within the periods 
required by paragraph (b) of this sec-
tion shall be turned around promptly, 
and all nonroutine items shall receive 
diligent and continuous attention and 
shall be turned around as soon as pos-
sible. 

(2) A transfer agent that is exempt 
under § 240.17Ad–4(b) and that has re-
ceived 30 days notice of depository-eli-
gibility of an issue for which it per-
forms transfer agent functions shall 
turnaround ninety percent of all rou-
tine items received during a month 
within five business days of receipt. 
Such transfer agent shall devote dili-
gent and continuous attention to the 
remaining ten percent of routine items 
and shall turnaround these items as 
soon as possible. 

(f) A registered transfer agent which 
receives items at locations other than 
the premises at which it performs 
transfer agent functions shall have ap-
propriate procedures to assure, and 
shall assure, that items are forwarded 
to such premises promptly. 

(g) A registered transfer agent which 
receives processed items from an out-
side registrar shall have appropriate 
procedures to assure, and shall assure, 
that such items are made available 
promptly to the presentor. 

(h) Any notice required by this sec-
tion or § 240.17Ad–4 shall be filed as fol-
lows: 

(1) Any notice required to be filed 
with the Commission shall be filed in 
triplicate with the principal office of 
the Commission in Washington, DC 
20549 and, in the case of a registered 
transfer agent for which the Commis-
sion is the appropriate regulatory 
agency, an additional copy shall be 
filed with the Regional or District Of-
fice of the Commission for the region 
or district in which the registered 
transfer agent has its principal office 
for transfer agent activities. 

(2) Any notice required to be filed 
with the Comptroller of the Currency 
shall be filed with the Office of the 
Comptroller of the Currency, Adminis-
trator of National Banks, Washington, 
DC 20219. 

(3) Any notice required to be filed 
with the Board of Governors of the 
Federal Reserve System shall be filed 
with the Board of Governors of the 
Federal Reserve System, Washington, 
DC 20251 and with the Federal Reserve 
Bank of the district in which the reg-
istered transfer agent’s principal bank-
ing operations are conducted. 

(4) Any notice required to be filed 
with the Federal Deposit Insurance 
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Corporation shall be filed with the Fed-
eral Deposit Insurance Corporation, 
Washington, DC 20429. 

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q, 
78q–1 and 78w(a)); secs. 3, 17A and 23(a), 15 
U.S.C. 78c, 78q–1, and 78w(a)) 
[42 FR 32412, June 24, 1977, as amended at 49 
FR 40575, Oct. 17, 1984; 59 FR 5946, Feb. 9, 
1994] 

§ 240.17Ad–3 Limitations on expansion. 

(a) Any registered transfer agent 
which is required to file any notice 
pursuant to § 240.17Ad–2 (c) or (d) for 
each of three consecutive months shall 
not from the fifth business day after 
the end of the third such month until 
the end of the next following period of 
three successive months during which 
no such notices have been required: 

(1) Initiate the performance of any 
transfer agent function or activity for 
an issue for which the transfer agent 
does not perform, or is not under agree-
ment to perform, transfer agent func-
tions prior to such fifth business day; 
and 

(2) With respect to an issue for which 
transfer agent functions are being per-
formed on such fifth business day, ini-
tiate for that issue the performance of 
an additional transfer agent function 
or activity which the transfer agent 
does not perform, or is not under agree-
ment to perform, prior to such fifth 
business day. 

(b) Any registered transfer agent 
which for each of two consecutive 
months fails to turn around at least 
75% of all routine items in accordance 
with the requirements of § 240.17Ad–2(a) 
or to process at least 75% of all items 
in accordance with the requirements of 
§ 240.17Ad–2(b) shall be subject to the 
limitations imposed by paragraph (a) 
of this section and further shall, within 
twenty business days after the close of 
the second such month, send to the 
chief executive officer of each issuer 
for which such registered transfer 
agent acts a copy of the written notice 
filed pursuant to § 240.17Ad–2 (c) or (d) 
with respect to the second such month. 

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q, 
78q–1 and 78w(a))) 
[42 FR 32412, June 24, 1977] 

§ 240.17Ad–4 Applicability of 
§§ 240.17Ad–2, 240.17Ad–3 and 
240.17Ad–6(a) (1) through (7) and 
(11). 

(a) Sections 240.17Ad–2, 240.17Ad–3 
and 240.17Ad–6(a) (1) through (7) and 
(11) shall not apply to interests in lim-
ited partnerships, to redeemable secu-
rities of investment companies reg-
istered under section 8 of the Invest-
ment Company Act of 1940, or to inter-
ests in dividend reinvestment pro-
grams. 

(b)(1) For purposes of this section, ex-
empt transfer agent means a transfer 
agent that during any six consecutive 
months shall have received fewer than 
500 items for transfer and fewer than 
500 items for processing. 

(2) Except as provided in paragraph 
(c) of this section, an exempt transfer 
agent that satisfies the requirements 
of paragraph (b)(3) shall be exempt 
from the provisions of §§ 240.17Ad–2 (a), 
(b), (c), (d) and (h), 240.17Ad–3 and 
240.17Ad–6(a) (2) through (7) and (11). 

(3) Within ten business days fol-
lowing the close of the sixth consecu-
tive month described in paragraph 
(b)(1) of this section, an exempt trans-
fer agent shall: 

(i) If its appropriate regulatory agen-
cy is either the Commission or the Of-
fice of the Comptroller of the Cur-
rency, prepare and maintain in its pos-
session a document certifying that the 
transfer agent qualifies as exempt 
under paragraph (b)(1) of this section; 
or 

(ii) If its appropriate regulatory 
agency is either the Board of Gov-
ernors of the Federal Reserve System 
or the Federal Deposit Insurance Cor-
poration, file with the appropriate reg-
ulatory agency a notice certifying that 
it qualifies as exempt under paragraph 
(b)(1) of this section. 

(c) Within five business days fol-
lowing the close of each month, every 
exempt transfer agent shall calculate 
the number of items which it received 
during the preceding six months. 
Whenever any exempt transfer agent 
no longer qualifies as such under para-
graph (b)(1), within ten business days 
after the end of such month: (1) It shall 
prepare and maintain in its possession 
a document so stating, if subject to 
paragraph (b)(3)(i) of this section; or (2) 
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it shall file with its appropriate regu-
latory agency a notice to that effect, if 
subject to paragraph (b)(3)(ii) of this 
section. Thereafter, beginning with the 
first month following the month in 
which such document is required to be 
prepared or such notice is required to 
be filed, the registered transfer agent 
no longer shall be exempt under para-
graph (b) of this section. Any reg-
istered transfer agent which has ceased 
to be an exempt transfer agent under 
this paragraph shall not qualify again 
for exemption until it has conducted 
its transfer agent operations pursuant 
to the foregoing sections for six con-
secutive months following the month 
in which it was required to prepare the 
document or prepare and file the notice 
specified in this paragraph. 

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q, 
78q–1 and 78w(a))) 
[42 FR 32413, June 24, 1977, as amended at 48 
FR 28246, June 21, 1983] 

§ 240.17Ad–5 Written inquiries and re-
quests. 

(a) When any person makes a written 
inquiry to a registered transfer agent 
concerning the status of an item pre-
sented for transfer during the pre-
ceding six months by such person or 
anyone acting on his behalf, which in-
quiry identifies the issue, the number 
of shares (or principal amount of debt 
securities or number of units if relat-
ing to any other kind of security) pre-
sented, the approximate date of pre-
sentment and the name in which it is 
registered, the registered transfer 
agent shall, within five business days 
following receipt of the inquiry, re-
spond, stating whether the item has 
been received; if received, whether it 
has been transferred; if received and 
not transferred, the reason for the 
delay and what additional matter, if 
any, is necessary before transfer may 
be effected; and, if received and trans-
ferred, the date and manner in which 
the completed item was made avail-
able, the addressee and address to 
which it was made available and the 
number of any new certificate which 
was registered and the name in which 
it was registered. If a new certificate is 
dispatched or mailed to the presentor 
within five business days following re-
ceipt of an inquiry pertaining to that 

certificate, no further response to the 
inquiry shall be required pursuant to 
this paragraph. 

(b) When any broker-dealer requests 
in writing that a registered transfer 
agent acknowledge the transfer in-
structions and the possession of a secu-
rity presented for transfer by such 
broker-dealer or revalidate a window 
ticket with respect to such security 
and the request identifies the issue, the 
number of shares (or principal amount 
of debt securities or number of units if 
relating to any other kind of security), 
the approximate date of presentment, 
the certificate number and the name in 
which it is registered, every registered 
transfer agent shall, within five busi-
ness days following receipt of the re-
quest, in writing, confirm or deny pos-
session of the security, and, if the reg-
istered transfer agent has possession, 
(1) acknowledge the transfer instruc-
tions or (2) revalidate the window tick-
et. If a new certificate is dispatched or 
mailed to the presentor within five 
business days following receipt of a re-
quest pertaining to that certificate, no 
further response to the inquiry shall be 
required pursuant to this paragraph. 

(c) When any person, or anyone act-
ing under his authority, requests in 
writing that a transfer agent confirm 
possession as of a given date of a cer-
tificate presented by such person dur-
ing the 30 days before the date the in-
quiry is received and the request iden-
tifies the issue, the number of shares 
(or principal amount of debt securities 
or number of units if relating to any 
other kind of security), the approxi-
mate date of presentment, the certifi-
cate number and the name in which the 
certificate was registered, every reg-
istered transfer agent shall, within ten 
business days following receipt of the 
request and upon assurance of payment 
of a reasonable fee if required by such 
transfer agent, make available a writ-
ten response to such person, or anyone 
acting under his authority, confirming 
or denying possession of such security 
as of such given date. 

(d) When any person requests in writ-
ing a transcript of such person’s ac-
count with respect to a particular 
issue, either as the account appears 
currently or as it appeared on a spe-
cific date not more than six months 
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prior to the date the registered trans-
fer agent receives the request, every 
registered transfer agent shall, within 
twenty business days following receipt 
of the request and upon assurance of 
payment of a reasonable fee if required 
by such transfer agent, make available 
to such person a transcript, ledger or 
statement of account in sufficient de-
tail to permit reconstruction of such 
account as of the date for which the 
transcript was requested. 

(e)(1) Response to written inquiries con-
cerning dividend and interest payments. 
A registered transfer agent shall re-
spond, within ten business days of re-
ceipt, to current claims that contain 
sufficient detail. A registered transfer 
agent shall respond, within twenty 
business days of receipt, to aged claims 
that contain sufficient detail. The re-
sponse shall indicate in writing that 
the inquiry has been received, whether 
the claim requires further research 
and, if so, a reasonable estimate of how 
long that research may take. If no fur-
ther research is required, the response 
shall indicate whether that claim is 
being or will be paid and, if not, the 
reason for not paying the claim. A reg-
istered transfer agent shall devote dili-
gent attention to unresolved inquiries 
and shall resolve all inquiries as soon 
as possible. 

(2) Misdirected written inquiries con-
cerning dividend and interest payments. 
In the event that a transfer agent is 
not the dividend disbursing or interest 
paying agent for an issue that is the 
subject of a claim under this section, 
but performed those or any transfer 
agent services for that issue within the 
preceding three years, the transfer 
agent shall provide in writing to the 
inquirer, within ten business days of 
receipt of the inquiry, the name and 
address of the current dividend dis-
bursing or interest paying agent. If the 
transfer agent did not perform those or 
other transfer agent services for the 
issue within the preceding three years, 
the transfer agent must respond to the 
inquiry and may respond by returning 
the inquiry with a statement that the 
transfer agent is not the current divi-
dend disbursing or interest paying 
agent and that it does not know the 
name and address of the current divi-

dend disbursing or interest paying 
agent. 

(3) As used in this paragraph: 
(i) A current claim means a written in-

quiry concerning non-payment or in-
correct payment of dividends or inter-
est, the payment date for which oc-
curred within the preceding six 
months. 

(ii) An aged claim means a written in-
quiry concerning non-payment or in-
correct payment of dividends or inter-
est, the payment date for which oc-
curred more than six months before the 
inquiry. 

(iii) Sufficient detail means a written 
inquiry or request that identifies: The 
issue; the name(s) in which the securi-
ties are registered; the number of 
shares (or principal amount of debt se-
curities or number of units for any 
other kind of security) involved; the 
approximate record date(s) or payment 
date(s) relating to the claim; and, with 
respect to registered broker-dealers, 
registered clearing agencies, or banks, 
certificate numbers. 

(f) Telephone response. (1) A transfer 
agent may satisfy the written response 
requirements of this section by a tele-
phone response to the inquirer if: 

(i) The telephone response resolves 
that inquiry; and 

(ii) The inquirer does not request a 
written response. 

(2) When any person makes a written 
inquiry or request that would qualify 
under paragraph (e) of this section ex-
cept that it fails to provide sufficient 
detail as specified in paragraph 
(e)(3)(iii) of this section, a registered 
transfer agent may telephone the in-
quirer to obtain the necessary addi-
tional detail within the time periods 
specified in paragraph (e)(1) of this sec-
tion. If the transfer agent does not re-
ceive the additional detail within ten 
business days, the transfer agent im-
mediately shall make a written request 
for the additional information. 

(g)(1) When any person makes a writ-
ten inquiry or request which would 
qualify under paragraph (a), (b), (c), or 
(d) of this section except that it fails to 
provide all of the information specified 
in those paragraphs, or requests infor-
mation which refers to a time earlier 
than the time periods specified in those 
paragraphs, a registered transfer agent 
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shall confirm promptly receipt of the 
inquiry or request and respond to it as 
soon as possible. 

(2) When any person makes a written 
inquiry or request which would qualify 
under paragraph (e) of this section ex-
cept that it fails to provide sufficient 
detail as specified in paragraph 
(e)(3)(iii) of this section, a registered 
transfer agent must respond to the in-
quiry within the time periods specified 
in paragraph (e)(1) of this section. A 
registered transfer agent may respond 
to such an inquiry in accordance with 
paragraph (e)(1) of this section as 
though sufficient detail had been pro-
vided, or may return it to the inquirer, 
requesting the additional necessary de-
tails. 

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q, 
78q–1 and 78w(a))) 
[42 FR 32413, June 24, 1977, as amended at 51 
FR 5707, Feb. 18, 1986] 

§ 240.17Ad–6 Recordkeeping. 
(a) Every registered transfer agent 

shall make and keep current the fol-
lowing: 

(1) A receipt, ticket, schedule, log or 
other record showing the business day 
each routine item and each non-routine 
item is (i) received from the presentor 
and, if applicable, from the outside reg-
istrar and (ii) made available to the 
presentor and, if applicable, to the out-
side registrar; 

(2) A log, tally, journal, schedule or 
other record showing for each month: 

(i) The number of routine items re-
ceived; 

(ii) The number of routine items re-
ceived during the month that were 
turned around within three business 
days of receipt; 

(iii) The number of routine items re-
ceived during the month that were not 
turned around within three business 
days of receipt; 

(iv) The number of non-routine items 
received during the month; 

(v) The number of non-routine items 
received during the month that were 
turned around; 

(vi) The number of routine items 
that, as of the close of business on the 
last business day of each month, have 
been in such registered transfer agent’s 
possession for more than four business 
days, aged in increments of one busi-

ness day (beginning on the fifth busi-
ness day); and 

(vii) The number of non-routine 
items in such registered transfer 
agent’s possession as of the close of 
business on the last business day of 
each month; 

(3) With respect to items for which 
the registered transfer agent acts as an 
outside registrar: 

(i) A receipt, ticket, schedule, log or 
other record showing the date and 
time: 

(A) Each item is (1) received from the 
presenting transfer agent and (2) made 
available to the presenting transfer 
agent; 

(B) Each written or oral notice of re-
fusal to perform the registrar function 
is made available to the presenting 
transfer agent (and the substance of 
the notice); and 

(ii) A log, tally, journal, schedule or 
other record showing for each month: 

(A) The number of items received; 
(B) The number of items processed 

within the time required by § 240.17Ad– 
2(b); and 

(C) The number of items not proc-
essed within the time required by 
§ 240.17Ad–2(b); 

(4) A record of calculations dem-
onstrating the registered transfer 
agent’s monitoring of its performance 
under § 240.17Ad–2 (a) and (b); 

(5) A copy of any written notice filed 
pursuant to § 240.17Ad–2; 

(6) Any written inquiry or request, 
including those not subject to the re-
quirements of § 240.17Ad–5, concerning 
an item, showing the date received; a 
copy of any written response to an in-
quiry or request, showing the date dis-
patched or mailed to the presentor; if 
no response to an inquiry or request 
was made, the date the certificate in-
volved was made available to the 
presentor; or, in the case of an inquiry 
or request under § 240.17Ad–5(a) re-
sponded to by telephone, a telephone 
log or memorandum showing the date 
and substance of any telephone re-
sponse to the inquiry; 

(7) A log, journal, schedule or other 
record showing the number of inquiries 
subject to § 240.17Ad–5 (a), (b), (c) and 
(d) received during each month but not 
responded to within the required time 
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frames and the number of such inquir-
ies pending as of the close of business 
on the last business day of each month; 

(8) Any document, resolution, con-
tract, appointment or other writing, 
any supporting document, concerning 
the appointment and the termination 
of such appointment of such registered 
transfer agent to act in any capacity 
for any issue on behalf of the issuer, on 
behalf of itself as the issuer or on be-
half of any person who was engaged by 
the issuer to act on behalf of the 
issuer; 

(9) Any record of an active (i.e., 
unreleased) stop order, notice of ad-
verse claim or any other restriction on 
transfer; 

(10) A copy of any transfer journal 
and registrar journal prepared by such 
registered transfer agent; and 

(11) Any document upon which the 
transfer agent bases its determination 
that an item received for transfer was 
received in connection with a reorga-
nization, tender offer, exchange, re-
demption, liquidation, conversion or 
the sale of securities registered pursu-
ant to the Securities Act of 1933 and, 
accordingly, was not routine under 
§ 240.17Ad–1(i) (5) or (8). 

(b) Every registered transfer agent 
which, under the terms of its agency, 
maintains securityholder records for 
an issue or which acts as a registrar for 
an issue shall, with respect to such 
issue, obtain from the issuer or its 
transfer agent and retain documenta-
tion setting forth the total number of 
shares or principal amount of debt se-
curities or total number of units if re-
lating to any other kind of security au-
thorized and the total issued and out-
standing pursuant to issuer authoriza-
tion. 

(c) Every registered transfer agent 
which, under the terms of its agency, 
maintains securityholder records for 
an issue shall, with respect to such 
issue, retain each cancelled registered 
bond, debenture, share, warrant or 
right, other registered evidence of in-
debtedness, or other certificate of own-
ership and all accompanying docu-
mentation, except legal papers re-
turned to the presentor. 

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q, 
78q–1 and 78w(a))) 
[42 FR 32413, June 24, 1977] 

§ 240.17Ad–7 Record retention. 

(a) The records required by 
§ 240.17Ad–6(a)(1), (3)(i), (6) or (11) shall 
be maintained for a period of not less 
than two years, the first six months in 
an easily accessible place. 

(b) The records required by 
§ 240.17Ad–6(a) (2), (3)(ii), (4), (5) or (7) 
shall be maintained for a period of not 
less than two years, the first year in an 
easily accessible place. 

(c) The records required by § 240.17Ad– 
6(a) (8), (9) and (10) and (b) shall be 
maintained in an easily accessible 
place during the continuance of the 
transfer agency and shall be main-
tained for one year after termination 
of the transfer agency. 

(d) The records required by 
§ 240.17Ad–6(c) shall be maintained for a 
period of not less than six years, the 
first six months in an easily accessible 
place. 

(e) Every registered transfer agent 
shall maintain in an easily accessible 
place: 

(1) All records required under 
§ 240.17f–2(d) until at least three years 
after the termination of employment 
of those persons required by § 240.17f–2 
to be fingerprinted; and 

(2) All records required pursuant to 
§ 240.17f–2(e). 

(f) The records required to be main-
tained pursuant to § 240.17Ad–6 may be 
produced or reproduced on microfilm 
and be preserved in that form for the 
time required by § 240.17Ad–7. If such 
microfilm substitution for hard copy is 
made by a registered transfer agent, it 
shall: 

(1) At all times have available for ex-
amination by the Commission and the 
appropriate regulatory agency for such 
transfer agent, facilities for imme-
diate, easily readable projection of the 
microfilm and for producing easily 
readable facsimile enlargements; 

(2) Arrange the records and index and 
file the films in such a manner as to 
permit the immediate location of any 
particular record; 

(3) Be ready at all times to provide, 
and immediately provide, any facsimile 
enlargement which the Commission 
and the appropriate regulatory agency 
by their examiners or other representa-
tives may request; and 
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(4) For the period for which the 
microfilmed records are required to be 
maintained, store separately from the 
original microfilm records a copy of 
the microfilm records. 

(g) If the records required to be main-
tained and preserved by a registered 
transfer agent pursuant to the require-
ments of §§ 240.17Ad–6 and 240.17Ad–7 
are maintained and preserved on behalf 
of the registered transfer agent by an 
outside service bureau, other record-
keeping service or the issuer, the reg-
istered transfer agent shall obtain, 
from such outside service bureau, other 
recordkeeping service or the issuer, an 
agreement, in writing, to the effect 
that: 

(1) Such records are subject at any 
time, or from time to time, to reason-
able periodic, special, or other exami-
nations by representatives of the Com-
mission and the appropriate regulatory 
agency for such registered transfer 
agent if it is not the Commission; and 

(2) The outside service bureau, rec-
ordkeeping service, or issuer will fur-
nish to the Commission and the appro-
priate regulatory agency, upon de-
mand, at either the principal office or 
at any regional office, complete, cor-
rect and current hard copies of any and 
all such records. 

(h) When a registered transfer agent 
ceases to perform transfer agent func-
tions for an issue, the responsibility of 
such transfer agent under § 240.17Ad–7 
to retain the records required to be 
made and kept current under 
§ 240.17Ad–6(a) (1), (6), (9), (10) and (11), 
(b) and (c) shall end upon the delivery 
of such records to the successor trans-
fer agent. 

(i) The records required by § 240.17Ad– 
17(c) shall be maintained for a period of 
not less than three years, the first year 
in an easily accessible place. 

(Secs. 2, 17, 17A and 23(a) (15 U.S.C. 78b, 78q, 
78q–1 and 78w(a))) 
[42 FR 32414, June 24, 1977, as amended at 47 
FR 54063, Dec. 1, 1982; 62 FR 52237, Oct. 7, 
1997] 

§ 240.17Ad–8 Securities position list-
ings. 

(a) For purposes of this section, the 
term securities position listing means, 
with respect to the securities of any 
issuer held by a registered clearing 

agency in the name of the clearing 
agency or its nominee, a list of those 
participants in the clearing agency on 
whose behalf the clearing agency holds 
the issuer’s securities and of the par-
ticipants’ respective positions in such 
securities as of a specified date. 

(b) Upon request, a registered clear-
ing agency shall furnish a securities 
position listing promptly to each issuer 
whose securities are held in the name 
of the clearing agency or its nominee. 
A registered clearing agency may 
charge issuers requesting securities po-
sition listings a fee designed to recover 
the reasonable costs of providing the 
securities position listing to the issuer. 

(Secs. 2, 17A, and 23(a) (15 U.S.C. 78b, 78q–1, 
and 78w(a))) 
[44 FR 76777, Dec. 28, 1979] 

§ 240.17Ad–9 Definitions. 
As used in this section and 

§§ 240.17Ad–10, 240.17Ad–11, 240.17Ad–12 
and 240.17Ad–13: 

(a) Certificate detail, with respect to 
certificated securities, includes, at a 
minimum, all of the following, and 
with respect to uncertificated securi-
ties, includes items (2) through (8): 

(1) The certificate number. 
(2) The number of shares for equity 

securities or the principal dollar 
amount for debt securities; 

(3) The securityholder’s registration; 
(4) The address of the registered 

securityholder; 
(5) The issue date of the security; 
(6) The cancellation date of the secu-

rity; 
(7) In the case of redeemable securi-

ties of investment companies, an ap-
propriate description of each debit and 
credit (i.e., designation indicating pur-
chase, redemption, or transfer); and 

(8) Any other identifying information 
about securities and securityholders 
the transfer agent reasonably deems 
essential to its recordkeeping system 
for the efficient and effective research 
of record differences. 

(b) Master securityholder file is the of-
ficial list of individual securityholder 
accounts. With respect to 
uncertificated securities of companies 
registered under the Investment Com-
pany Act of 1940, the master 
securityholder file may consist of mul-
tiple, but linked, automated files. 
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(c) A subsidiary file is any list or 
record of accounts, securityholders, or 
certificates that evidences debits or 
credits that have not been posted to 
the master securityholder file. 

(d) A control book is the record or 
other document that shows the total 
number of shares (in the case of equity 
securities) or the principal dollar 
amount (in the case of debt securities) 
authorized and issued by the issuer. 

(e) A credit is an addition of appro-
priate certificate detail to the master 
securityholder file. 

(f) A debit is a cancellation of appro-
priate certificate detail from the mas-
ter securityholder file. 

(g) A record difference occurs when ei-
ther: 

(1) The total number of shares or 
total principal dollar amount of securi-
ties in the master securityholder file 
does not equal the number of shares or 
principal dollar amount in the control 
book; or 

(2) The security transferred or re-
deemed contains certificate detail dif-
ferent from the certificate detail cur-
rently on the master securityholder 
file, which difference cannot be imme-
diately resolved. 

(h) A recordkeeping transfer agent is 
the registered transfer agent that 
maintains and updates the master 
securityholder file. 

(i) A co-transfer agent is the reg-
istered transfer agent that transfers se-
curities but does not maintain and up-
date the master securityholder file. 

(j) A named transfer agent is the reg-
istered transfer agent that is engaged 
by an issuer to perform transfer agent 
functions for an issue of securities but 
has engaged a service company to per-
form some or all of those functions. 

(k) A service company is the registered 
transfer agent engaged by a named 
transfer agent to perform transfer 
agent functions for that named trans-
fer agent. 

(l) A file includes automated and 
manual records. 

(Secs. 2, 17(a), 17A(d) and 23(a) thereof, 15 
U.S.C. 78b, 78q(a), 78q–1(d) and 78w(a)) 
[48 FR 28246, June 21, 1983] 

§ 240.17Ad–10 Prompt posting of cer-
tificate detail to master 
securityholder files, maintenance of 
accurate securityholder files, com-
munications between co-transfer 
agents and recordkeeping transfer 
agents, maintenance of current con-
trol book, retention of certificate 
detail and ‘‘buy-in’’ of physical over- 
issuance. 

(a)(1) Every recordkeeping transfer 
agent shall promptly and accurately 
post to the master securityholder file 
debits and credits containing minimum 
and appropriate certificate detail rep-
resenting every security transferred, 
purchased, redeemed or issued; Pro-
vided, however, That if a security trans-
ferred or redeemed contains certificate 
detail different from that currently 
posted to the master securityholder 
file, the credit shall be posted to the 
master securityholder file and the 
debit and related certificate detail 
shall be maintained in a subsidiary file 
until resolved. The recordkeeping 
transfer agent shall exercise diligent 
and continuous attention to resolve 
the resulting record difference and, 
once resolved, shall post to the master 
securityholder file the debit main-
tained in the subsidiary file. Postings 
of certificate detail shall remain on the 
master securityholder file until a debit 
to a securityholder acount is appro-
priate. 

(2) As used in this paragraph, the 
term promptly means the following 
number of days after issuance, pur-
chase, transfer, or redemption of a se-
curity: 

(i) With respect to recordkeeping 
transfer agents (other than transfer 
agents that perform transfer agent 
functions with respect to redeemable 
securities issued by investment compa-
nies registered under section 8 of the 
Investment Company Act of 1940) that 
are exempt transfer agents under 
§ 240.17Ad–4(b), 30 calendar days; 

(ii) With respect to recordkeeping 
transfer agents (other than transfer 
agents that perform transfer agent 
functions with respect to redeemable 
securities issued by investment compa-
nies registered under section 8 of the 
Investment Company Act of 1940) that: 

(A) Perform transfer agent functions 
solely for their own or their affiliated 
companies’ securities issues, and 
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(B) Employ batch posting systems, 
ten business days; and 

(iii) With respect to all other record-
keeping transfer agents, five business 
days; 

Provided, however, That all securities 
transferred, purchased, redeemed or 
issued prior to record date, but posted 
subsequent thereto, shall be posted as 
of the record date. 

(3) With respect to posting certificate 
detail from transfer journals received 
by the recordkeeping transfer agent 
from a co-transfer agent, the time 
frames set forth in paragraph (a)(2) 
shall commence upon receipt of those 
journals by the recordkeeping transfer 
agent. 

(b) Every recordkeeping transfer 
agent shall maintain and keep current 
an accurate master securityholder file 
and subsidiary files. If such transfer 
agent has any record difference, its 
master securityholder file and sub-
sidiary files must accurately represent 
all relevant debits and credits until the 
record difference is resolve. The record-
keeping transfer agent shall exercise 
diligent and continuous attention to 
resolve all record differences. 

(c)(1) Every co-transfer agent shall 
dispatch or mail promptly to the rec-
ordkeeping transfer agent a record of 
debits and credits for every security 
transferred or issued. For the purposes 
of this paragraph, ‘‘promptly’’ means 
within two business days following 
transfer of each security, and, with re-
spect to transfers occurring within five 
business days of record date, daily. 

(2) Within three business days fol-
lowing the end of each month, every 
co-transfer agent shall mail to the rec-
ordkeeping transfer agent for each 
issue of securities for which it acts as 
a co-transfer agent, a report setting 
forth: 

(i) The principal dollar amount of 
debt securities or the number of shares 
and related market value of equity se-
curities comprising any buy-in exe-
cuted by the co-transfer agent during 
the preceding month pursuant to para-
graph (g) of this section; and 

(ii) The reason for the buy-in. 
(d) Every co-transfer agent shall re-

spond promptly to all inquiries from 
the recordkeeping transfer agent re-
garding records required to be dis-

patched or mailed by the co-transfer 
agent pursuant to § 240.17Ad–10(c). For 
the purposes of this paragraph, 
‘‘promptly’’ means within five business 
days of receipt of an inquiry from a 
recordkeeping transfer agent. 

(e) Every recordkeeping transfer 
agent shall maintain and keep current 
an accurate control book for each issue 
of securities. A change in the control 
book shall not be made except upon 
written authorization from a duly au-
thorized agent of the issuer. 

(f) Every recordkeeping transfer 
agent shall retain a record of all cer-
tificate detail deleted from the master 
securityholder file for a period of six 
years from the date of deletion. In lieu 
of maintaining a hard copy, a record-
keeping transfer agent may comply 
with this paragraph by complying with 
§ 240.17Ad–7(f) or § 240.17Ad–7(g). 

(g)(1) A registered transfer agent, in 
the event of any actual physical 
overissuance that such transfer agent 
caused and of which it has knowledge, 
shall, within 60 days of the discovery of 
such overissuance, buy in securities 
equal to the number of shares in the 
case of equity securities or the prin-
cipal dollar amount in the case of debt 
securities. During the sixty-day period, 
the registered transfer agent shall de-
vote diligent attention to resolving the 
overissuance and recovering the cer-
tificates. This paragraph requires a 
buy-in only by the transfer agent that 
erroneously issued the certificate(s) 
giving rise to the physical 
overissuance, and applies only to those 
physical overissuances created by 
transfers or issuances subsequent to 
September 30, 1983. 

(2) If a transfer agent obtains a letter 
from the party holding the overissued 
certificates that confirms that the 
overissued certificate(s) will be re-
turned to the transfer agent not later 
than thirty days after the expiration of 
the sixty-day period, the transfer agent 
need not buy in securities by the six-
tieth day. If, however, the certificate(s) 
are not returned to the transfer agent 
within the additional thirty-day pe-
riod, the transfer agent immediately 
must execute the buy-in in accordance 
with paragraph (g)(1) of this section. 

(3) If the certificates involved are 
covered by a surety bond indemnifying 
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the transfer agent for all expenses in-
curred as a result of actual 
overissuance, the transfer agent need 
not buy in the securities. The transfer 
agent, however, shall devote diligent 
attention to resolving the overissuance 
and recovering the certificates. 

(4) For purposes of this paragraph, 
discovery of the overissuance occurs 
when the transfer agent identifies the 
erroneously issued certificate(s) and 
the registered securityholder(s). 

(h) Subsequent to the effective date 
of this section, registered transfer 
agents that: 

(1) Assume the maintenance and up-
dating of master securityholder files 
from predecessor transfer agents, 

(2) Establish a new master 
securityholder file for a particular 
issue, or 

(3) Convert from manual to auto-
mated systems, 

must carry over any existing certifi-
cate detail required by this section on 
the master securityholder file. 

A recordkeeping transfer agent shall 
not be required to add certificate detail 
to the master securityholder file re-
specting certificates issued prior to the 
effective date of this section. 

(Secs. 2, 17(a), 17A(d) and 23(a) thereof, 15 
U.S.C. 78b, 78q(a), 78q–1(d) and 78w(a)) 
[48 FR 28246, June 21, 1983, as amended at 51 
FR 5708, Feb. 18, 1986] 

240.17Ad–11 Reports regarding aged 
record differences, buy-ins and fail-
ure to post certificate detail to mas-
ter securityholder and subsidiary 
files. 

(a) Definitions. (1) Issuer capitalization 
means the market value of the issuer’s 
authorized and outstanding equity se-
curities or, with respect to a municipal 
securities issuer, the market value of 
all debt issues for which the transfer 
agent performs recordkeeping func-
tions on behalf of that issuer, deter-
mined by reference to the control book 
and current market prices. 

(2) An aged record difference is a 
record difference that has existed for 
more than thirty calendar days. 

(b) Reports to Issuers. (1) Within ten 
business days following the end of each 
month, every recordkeeping transfer 
agent shall report the information 
specified in paragraph (d)(1) of this sec-
tion to the persons specified in para-

graph (b)(3) of this section, when the 
aggregate market value of aged record 
differences in all equity securities 
issues or debt securities issues main-
tained on behalf of a particular issuer 
exceeds the thresholds set forth in the 
table below. 

Issuer capitalization 

Aggregate market value 
of aged record differences 

exceeds 

For equity 
securities 

For debt se-
curities 

(1) $5 million or less .................. $50,000 $100,000 
(2) Greater than $5 million but 

less than $50 million .............. 250,000 500,000 
(3) Greater than $50 million but 

less than $150 million ............ 500,000 1,000,000 
(4) Greater than $150 million .... 1,000,000 2,000,000 

(2) Within ten business days fol-
lowing the end of each month (or with-
in ten days thereafter in the case of a 
named transfer agent that receives a 
report from a service company pursu-
ant to paragraph (b)(3)(i)(C)), every rec-
ordkeeping transfer agent shall report 
the information specified in paragraph 
(d)(2) of this section to the persons 
specified in paragraph (b)(3) of this sec-
tion, with respect to each issue of secu-
rities for which it acts as record-
keeping transfer agent, concerning any 
securities bought-in pursuant to 
§ 240.17Ad–10(g) or reported as bought-in 
pursuant to § 240.17Ad–10(c) during the 
preceding month. 

(3) The report shall be sent: 
(i) By every recordkeeping transfer 

agent (other than a recordkeeping 
transfer agent that performs transfer 
agent functions solely for its own secu-
rities): 

(A) To the official performing cor-
porate secretary functions for the 
issuer of the securities for which the 
aged record difference exists or for 
which the buy-in occurred; 

(B) With respect to an issue of munic-
ipal securities, to the chief financial 
officer of the issuer of the securities for 
which the aged record difference exists 
or for which the buy-in occurred; or 

(C) If it acts as a service company, to 
the named transfer agent; and 

(ii) By every named transfer agent 
that is engaged by an issuer to main-
tain and update the master 
securityholder file: 

VerDate Mar 15 2010 23:40 Jul 13, 2011 Jkt 179057 PO 00000 Frm 00412 Fmt 8010 Sfmt 8010 E:\EUNICE\CFR\179057.XXX 179057eb
en

th
al

l o
n 

D
S

K
5M

V
X

V
N

1P
R

O
D

 w
ith

 C
F

R



403 

Securities and Exchange Commission § 240.17Ad–12 

(A) To the official performing cor-
porate secretary functions for the 
issuer of the securities for which the 
aged record difference exists or for 
which the buy-in occurred; or 

(B) With respect to an issue of munic-
ipal securities, to the chief financial 
officer of the issuer of the securities for 
which the aged record difference exists 
or for which the buy-in occurred. 

(c) Reports to appropriate regulatory 
agencies (1) Within ten business days 
following the end of each calendar 
quarter, every recordkeeping transfer 
agent shall report the information 
specified in paragraph (d)(1) of this sec-
tion to its appropriate regulatory agen-
cy in accordance with § 240.17Ad–2(h), 
when the aggregate market value of 
aged record differences for all issues 
for which it performs recordkeeping 
functions exceeds the thresholds speci-
fied below: 

(i) $300,000 if it is a recordkeeping 
transfer agent for 5 or fewer issues; 

(ii) $500,000 for 6–24 issues; 
(iii) $800,000 for 25–49 issues; 
(iv) $1 million for 50–74 issues; 
(v) $1.2 million for 75–99 issues; 
(vi) $1.4 million for 100–499 issues; 
(vii) $1.6 million for 500–999 issues; 
(viii) $2.6 million for 1,000–1,999 

issues; and 
(ix) An additional $1 million for each 

additional 1,000 issues. 
(2) Within ten business days fol-

lowing the end of each calendar quar-
ter, every recordkeeping transfer agent 
shall report the information specified 
in paragraph (d)(2) of this section to its 
appropriate regulatory agency in ac-
cordance with § 240.17Ad–2(h), con-
cerning buy-ins of all issues for which 
it acts as recordkeeping transfer agent, 
when the aggregate market value of all 
buy-ins executed pursuant to 
§ 240.17Ad–10(g) during that calendar 
quarter exceeds $100,000. 

(3) When the recordkeeping transfer 
agent has any debits or credits for se-
curities transferred, purchased, re-
deemed or issued that are unposted to 
the master securityholder and/or sub-
sidiary files for more than five business 
days after debits and credits are re-
quired to be posted to the master 
securityholder file or subsidiary files 
pursuant to § 240.17Ad–10, it shall im-
mediately report such fact to its appro-

priate regulatory agency in accordance 
with § 240.17Ad–2(h) and shall state in 
that report what steps have been, and 
are being, taken to correct the situa-
tion. 

(d) Content of reports. (1) Each report 
pursuant to paragraphs (b)(1) and (c)(1) 
of this section shall set forth with re-
spect to each issue of securities: 

(i) The principal dollar amount and 
related market value of debt securities 
or the number of shares and related 
market value of equity securities com-
prising the aged record difference (in-
cluding information concerning aged 
record differences existing as of the ef-
fective date of this section); 

(ii) The reasons for the aged record 
difference; and 

(iii) The steps being taken or to be 
taken to resolve the aged record dif-
ference. 

(2) Each report pursuant to para-
graphs (b)(2) and (c)(2) of this section 
shall set forth with respect to each 
issue of securities: 

(i) The principal dollar amount of 
debt securities and related market 
value or the number of shares and re-
lated market value of equity securities 
comprising any buy-in executed pursu-
ant to § 240.17Ad–10(g); 

(ii) The party that executed the buy- 
in; and 

(iii) The reason for the buy-in. 
(e) For purposes of this section, the 

market value of an issue shall be deter-
mined as of the last business day on 
which market value information is 
available during the reporting period. 

(f) A copy of any report required 
under this section shall be retained by 
the reporting transfer agent for a pe-
riod of not less than three years, the 
first year in an easily accessible place. 

(Secs. 2, 17(a), 17A(d) and 23(a) thereof, 15 
U.S.C. 78b, 78q(a), 78q–1(d) and 78w(a)) 
[48 FR 28247, June 21, 1983] 

§ 240.17Ad–12 Safeguarding of funds 
and securities. 

(a) Any registered transfer agent 
that has custody or possession of any 
funds or securities related to its trans-
fer agent activities shall assure that: 

(1) All such securities are held in 
safekeeping and are handled, in light of 
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all facts and circumstances, in a man-
ner reasonably free from risk of de-
struction, theft or other loss; and 

(2) All such funds are protected, in 
light of all facts and circumstances, 
against misuse. In evaluating which 
particular safeguards and procedures 
must be employed, the cost of the var-
ious safeguards and procedures as well 
as the nature and degree of potential 
financial exposure are two relevant 
factors. 

(Secs. 2, 17(a), 17A(d) and 23(a) thereof, 15 
U.S.C. 78b, 78q(a), 78q–1(d) and 78w(a)) 
[48 FR 28248, June 21, 1983] 

§ 240.17Ad–13 Annual study and eval-
uation of internal accounting con-
trol. 

(a) Accountant’s report. Every reg-
istered transfer agent, except as pro-
vided in paragraph (d) of this section, 
shall file annually with the Commis-
sion and the transfer agent’s appro-
priate regulatory agency in accordance 
with § 240.17Ad–2(h), a report specified 
in paragraph (a)(1) of this section pre-
pared by an independent accountant 
concerning the transfer agent’s system 
of internal accounting control and re-
lated procedures for the transfer of 
record ownership and the safeguarding 
of related securities and funds. That re-
port shall be filed within 90 calendar 
days of the date of the study and eval-
uation set forth in paragraph (a)(1). 

(1) The accountant’s report shall: 
(i) State whether the study and eval-

uation was made in accordance with 
generally accepted auditing standards 
using the criteria set forth in para-
graph (a)(3) of this section; 

(ii) Describe any material inadequa-
cies found to exist as of the date of the 
study and evaluation and any correc-
tive action taken, or if no material in-
adequacy existed, the report shall so 
state; 

(iii) Comment on the current status 
of any material inadequacy described 
in the immediately preceding report; 
and 

(iv) Indicate the date of the study 
and evaluation. 

(2) The study and evaluation of the 
transfer agent’s system of internal ac-
counting control for the transfer of 
record ownership and the safeguarding 

of related securities and funds shall 
cover the following: 

(i) Transferring securities related to 
changes of ownership (i.e., cancellation 
of certificates or other instruments ev-
idencing prior ownership and issuance 
of certificates or instruments evidenc-
ing current ownership); 

(ii) Registering changes of ownership 
on the books and records of the issuer; 

(iii) Transferring record ownership as 
a result of corporate actions (e.g., 
issuance, retirement, redemption, liq-
uidation, conversion, exchange, tender 
offer or other types of reorganization); 

(iv) Dividend disbursement or inter-
est paying-agent activities; 

(v) Administering dividend reinvest-
ment programs; and 

(vi) Distributing statements respect-
ing initial offerings of securities. 

(3) For purposes of this report, the 
objectives of a transfer agent’s system 
of internal accounting control for the 
transfer of record ownership and the 
safeguarding of related securities and 
funds should be to provide reasonable, 
but not absolute, assurance that secu-
rities and funds are safeguarded 
against loss from unauthorized use or 
disposition and that transfer agent ac-
tivities are performed promptly and ac-
curately. For purposes of this report, a 
material inadequacy is a condition for 
which the independent accountant be-
lieves that the prescribed procedures or 
the degree of compliance with them do 
not reduce to a relatively low level the 
risk that errors or irregularities, in 
amounts that would have a significant 
adverse effect on the transfer agent’s 
ability promptly and accurately to 
transfer record ownership and safe-
guard related securities and funds, 
would occur or not be detected within 
a timely period by employees in the 
normal coruse of performing their as-
signed functions. Occurrence of errors 
or irregularities more frequently than 
in isolated instances may be evidence 
that the system has a material inad-
equacy. A significant adverse effect on 
a transfer agent’s ability promptly and 
accurately to transfer record owner-
ship and safeguard related securities 
and funds could result from any condi-
tion or conditions that individually, or 
taken as a whole, would reasonably be 
expected to: 
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(i) Inhibit the transfer agent from 
promptly and accurately discharging 
its responsibilities under its contrac-
tual agreement with the issuer; 

(ii) Result in material financial loss 
to the transfer agent; or 

(iii) Result in a violation of 
§ 240.17Ad–2, 17Ad–10 or 17Ad–12(a). 

(b) Notice of corrective action. If the 
accountant’s report describes any ma-
terial inadequacy, the transfer agent 
shall, within sixty calendar days after 
receipt of the report, notify the Com-
mission and its appropriate regulatory 
agency in writing regarding the correc-
tive action taken or proposed to be 
taken. 

(c) Record retention. The accountant’s 
report and any documents required by 
paragraph (b) of this section shall be 
maintained by the transfer agent for at 
least three years, the first year in an 
easily accessible place. 

(d) Exemptions. The requirements of 
§ 240.17Ad–13 shall not apply to reg-
istered transfer agents that qualify for 
exemptions pursuant to this paragraph, 
17Ad–13(d). 

(1) A registered transfer agent shall 
be exempt if it performs transfer agent 
functions solely for: 

(i) Its own securities; 
(ii) Securities issued by a subsidiary 

in which it owns 51% or more of the 
subsidiary’s capital stock; and 

(iii) Securities issued by another cor-
poration that owns 51% or more of the 
capital stock of the registered transfer 
agent. 

(2) A registered transfer agent shall 
be exempt if it: 

(i) Is an exempt transfer agent pursu-
ant to § 240.17AD–4(b); and 

(ii) In the case of a transfer agent 
that performs transfer agent functions 
for redeemable securities issued by 
companies registered under section 8 of 
the Investment Company Act of 1940, 
maintains master securityholder files 
consisting of fewer than 1000 share-
holder accounts, in the aggregate, for 
each of such issues for which it per-
forms transfer agent functions. 

(3) A registered transfer agent shall 
be exempt if it is a bank or financial 
institution subject to regulation by the 
Board of Governors of the Federal Re-
serve System, the Office of the Comp-
troller of the Currency or the Federal 

Deposit Insurance Corporation, pro-
vided that it is not notified to the con-
trary by its appropriate regulatory 
agency and provided that a report simi-
lar in scope to the requirements of 
§ 240.17Ad–13(a) is prepared for either 
the bank’s board of directors or an 
audit committee of the board of direc-
tors. 

(Secs. 2, 17(a), 17A(d) and 23(a) thereof, 15 
U.S.C. 78b, 78q(a), 78q–1(d) and 78w(a)) 
[48 FR 28248, June 21, 1983] 

§ 240.17Ad–14 Tender agents. 

(a) Establishing book-entry depository 
accounts. When securities of a subject 
company have been declared eligible by 
one or more qualified registered securi-
ties depositories for the services of 
those depositories at the time a tender 
or exchange offer is commenced, no 
registered transfer agent shall act on 
behalf of the bidder as a depositary, in 
the case of a tender offer, or an ex-
change agent, in the case of an ex-
change offer, in connection with a ten-
der or exchange offer, unless that 
transfer agent has established, within 
two business days after commencement 
of the offer, specially designated ac-
counts. These accounts shall be main-
tained throughout the duration of the 
offer, including protection periods, 
with all qualified registered securities 
depositories holding the subject com-
pany’s securities, for purposes of re-
ceiving from depository participants 
securities being tendered to the bidder 
by book-entry delivery pursuant to 
transmittal letters and other docu-
mentation and for purposes of allowing 
tender agents to return to depository 
participants by book-entry movement 
securities withdrawn from the offer. 

(b) Exclusions. The rule shall not 
apply to tender or exchange offers (1) 
that are made for a class of securities 
of a subject company that has fewer 
than (i) 500 security holders of record 
for that class, or (ii) 500,000 shares of 
that class outstanding; or (2) that are 
made exclusively to security holders of 
fewer than 100 shares of a class of secu-
rities. 

(c) Definitions. For purposes of this 
rule, (1) the terms subject company, 
business day, security holders, and trans-
mittal letter shall be given the meanings 
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provided in § 240.14d–1(b); (2) unless the 
context otherwise requires, a tender or 
exchange offer shall be deemed to have 
commenced as specified in § 240.14d–2; 
(3) the term bidder shall mean any per-
son who makes a tender or exchange 
offer or on whose behalf a tender or ex-
change offer is made; (4) a qualified reg-
istered securities depository shall mean a 
registered clearing agency having rules 
and procedures approved by the Com-
mission pursuant to section 19 of the 
Securities Exchange Act of 1934 to en-
able book-entry delivery of the securi-
ties of the subject company to, and re-
turn of those securities from, the 
transfer agent through the facilities of 
that securities depository; and (5) the 
term depositary refers to that agent of 
the bidder receiving securities from 
tendering depository participants and 
paying those participants for shares 
tendered. The term exchange agent re-
fers to the agent performing like func-
tions in connection with an exchange 
offer. 

(d) Exemptions. The Commission may 
exempt from the provisions of this 
rule, either unconditionally or on spec-
ified terms and conditions, any reg-
istered transfer agent, tender or ex-
change offer, or class of tender or ex-
change offers, if the Commission deter-
mines that an exemption is consistent 
with the public interest, the protection 
of investors, the prompt and accurate 
clearance and settlement of securities 
transactions, the maintenance of fair 
and orderly markets, or the removal of 
impediments to a national clearance 
and settlement system. 

(Secs. 2, 11A(a)(1)(B), 14(d)(4), 15(c)(3), 15(c)(6), 
17A(a), 17A(d)(1), and 23(a) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78b, 78k– 
1(a)(1)(B), 78n(d)(4), 78o(c)(3), 78o(c)(6), 78q– 
1(a), 78q–1(d)(1) and 78w(a))) 
[49 FR 3071, Jan. 25, 1984] 

§ 240.17Ad–15 Signature guarantees. 
(a) Definitions. For purposes of this 

section, the following terms shall 
mean: 

(1) Act means the Securities Ex-
change Act of 1934; 

(2) Eligible Guarantor Institution 
means: 

(i) Banks (as that term is defined in 
section 3(a) of the Federal Deposit In-
surance Act [12 U.S.C. 1813(a)]); 

(ii) Brokers, dealers municipal secu-
rities dealers, municipal securities bro-
kers, government securities dealers, 
and government securities brokers, as 
those terms are defined under the Act; 

(iii) Credit unions (as that term is de-
fined in Section 19 (b)(1)(A) of the Fed-
eral Reserve Act [12 U.S.C. 461(b)]); 

(iv) National securities exchanges, 
registered securities associations, 
clearing agencies, as those terms are 
used under the Act; and 

(v) Savings associations (as that 
term is defined in section 3(b) of the 
Federal Deposit Insurance Act [12 
U.S.C. 1813(b)]). 

(3) Guarantee means a guarantee of 
the signature of the person endorsing a 
certificated security, or originating an 
instruction to transfer ownership of a 
security or instructions concerning 
transfer of securities. 

(b) Acceptance of signature guarantees. 
A registered transfer agent shall not, 
directly or indirectly, engage in any 
activity in connection with a guar-
antee, including the acceptance or re-
jection of such guarantee, that results 
in the inequitable treatment of any eli-
gible guarantor institution or a class of 
institutions. 

(c) Transfer agent’s standards and pro-
cedures. Every registered transfer agent 
shall establish: 

(1) Written standards for the accept-
ance of guarantees of securities trans-
fers from eligible guarantor institu-
tions; and 

(2) Procedures, including written 
guidelines where appropriate, to ensure 
that those standards are used in deter-
mining whether to accept or reject 
guarantees from eligible guarantor in-
stitutions. Such standards and proce-
dures shall not establish terms and 
conditions (including those pertaining 
to financial condition) that, as written 
or applied, treat different classes of eli-
gible guarantor institutions inequi-
tably, or result in the rejection of a 
guarantee from an eligible guarantor 
institution solely because the guar-
antor institution is of a particular type 
specified in paragraphs (a)(2)(i)– 
(a)(2)(v) of this section. 

(d) Rejection of items presented for 
transfer. (1) No registered transfer 
agent shall reject a request for transfer 
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of a certificated or uncertificated secu-
rity because the certificate, instruc-
tion, or documents accompanying the 
certificate or instruction includes an 
unacceptable guarantee, unless the 
transfer agent determines that the 
guarantor, if it is an eligible guarantor 
institution, does not satisfy the trans-
fer agent’s written standards or proce-
dures. 

(2) A registered transfer agent shall 
notify the guarantor and the presentor 
of the rejection and the reasons for the 
rejection within two business days 
after rejecting a transfer request be-
cause of a determination that the guar-
antor does not satisfy the transfer 
agent’s written standards or proce-
dures. Notification to the presentor 
may be accomplished by making the 
rejected item available to the 
presentor. Notification to the guar-
antor may be accomplished by tele-
phone, facsimile, or ordinary mail. 

(e) Record retention. (1) Every reg-
istered transfer agent shall maintain a 
copy of the standards and procedures 
specified in paragraph (c) of this sec-
tion in an easily accessible place. 

(2) Every registered transfer agent 
shall make available a copy of the 
standards and procedures specified in 
paragraph (c) of this section to any 
person requesting a copy of such stand-
ards and procedures. The registered 
transfer agent shall respond within 
three days of a request for such stand-
ards and procedures by sending the re-
questing party a copy of the requested 
transfer agent’s standards and proce-
dures. 

(3) Every registered transfer agent 
shall maintain, for a period of three 
years following the date of the rejec-
tion, a record of transfers rejected, in-
cluding the reason for the rejection, 
who the guarantor was and whether the 
guarantor failed to meet the transfer 
agent’s guarantee standards. 

(f) Exclusions. Nothing in this section 
shall prohibit a transfer agent from re-
jecting a request for transfer of a cer-
tificated or uncertificated security: 

(1) For reasons unrelated to accept-
ance of the guarantor institution; 

(2) Because the person acting on be-
half of the guarantor institution is not 
authorized by that institution to act 
on its behalf, provided that the trans-

fer agent maintains a list of people au-
thorized to act on behalf of that guar-
antor institution; or 

(3) Because the eligible guarantor in-
stitution of a type specified in para-
graph (a)(2)(ii) of this section is neither 
a member of a clearing corporation nor 
maintains net capital of at least 
$100,000. 

(g) Signature guarantee program. (1) A 
registered transfer agent shall be 
deemed to comply with paragraph (c) 
of this section if its standards and pro-
cedures include: 

(i) Rejecting a request for transfer 
because the guarantor is neither a 
member of nor a participant in a signa-
ture guarantee program; or 

(ii) Accepting a guarantee from an el-
igible guarantor institution who, at 
the time of issuing the guarantee, is a 
member of or participant in a signa-
ture guarantee program. 

(2) Within the first six months after 
revising its standards and procedures 
to include a signature guarantee pro-
gram, the transfer agent shall not re-
ject a request for transfer because the 
guarantor is neither a member of nor 
participant in a signature guarantee 
program, unless the transfer agent has 
given that guarantor ninety days writ-
ten notice of the transfer agent’s in-
tent to reject transfers with guaran-
tees from non-participating or non- 
member guarantors. 

(3) For purposes of paragraph (g) of 
this section, the term ‘‘signature guar-
antee program,’’ means a program, the 
terms and conditions of which the 
transfer agent reasonably determines: 

(i) To facilitate the equitable treat-
ment of eligible guarantor institutions; 
and 

(ii) To promote the prompt, accurate 
and safe transfer of securities by pro-
viding: 

(A) Adequate protection to the trans-
fer agent against risk of financial loss 
in the event persons have no recourse 
against the eligible guarantor institu-
tion; and 

(B) Adequate protection to the trans-
fer agent against the issuance of unau-
thorized guarantees. 
[57 FR 1095, Jan. 10, 1992] 
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§ 240.17Ad–16 Notice of assumption or 
termination of transfer agent serv-
ices. 

(a) A registered transfer agent that 
ceases to perform transfer agent serv-
ices on behalf of an issuer of securities, 
including a registered transfer agent 
that ceases to perform transfer agent 
services on behalf of an issuer of secu-
rities because of a merger or acquisi-
tion by another transfer agent, shall 
send written notice of such termi-
nation to the appropriate qualified reg-
istered securities depository on or be-
fore the later of ten calendar days prior 
to the effective date of such termi-
nation or the day the transfer agent is 
notified of the effective date of such 
termination. Such notice shall include 
the full name, address, telephone num-
ber, and Financial Industry Number 
Standard (‘‘FINS’’) number of the 
transfer agent ceasing to perform the 
transfer agent services for the issuer; 
the issuer’s name; the issue or issues 
handled and their CUSIP number(s); 
and if known, the name, address, and 
telephone number of the transfer agent 
that thereafter will provide transfer 
services for the issuer. If no successor 
transfer agent is known, the notice 
shall include the name and address of a 
contact person at the issuer. 

(b) A registered transfer agent that 
changes its name or address or that as-
sumes transfer agent services on behalf 
of an issuer of securities, including a 
transfer agent that assumes transfer 
agent services on behalf of an issuer of 
securities because of a merger or acqui-
sition of another transfer agent, shall 
send written notice of such to the ap-
propriate qualified registered securi-
ties depository on or before the later of 
ten calendar days prior to the effective 
date of such change in status or the 
day the transfer agent is notified of the 
effective date of such change in status. 
A notice regarding a change of name or 
address shall include the full name, ad-
dress, telephone number, and FINS 
number of the transfer agent and the 
location where certificates are received 
for transfer. A notice regarding the as-
sumption of transfer agent services on 
behalf of an issuer of securities, includ-
ing assumption of transfer agent serv-
ices resulting from the merger or ac-
quisition of another transfer agent, 

shall include the full name, address, 
telephone number, and FINS number of 
the transfer agent assuming the trans-
fer agent services for the issuer; the 
issuer’s name; and the issue or issues 
handled and their CUSIP number(s). 

(c) The notice described in para-
graphs (a) and (b) of this section shall 
be delivered by means of secure com-
munication. For purposes of this sec-
tion, secure communication shall in-
clude telegraph, overnight mail, fac-
simile, or any other form of secure 
communication. 

(d)(1) The appropriate qualified reg-
istered securities depository that re-
ceives notices pursuant to paragraphs 
(a) and (b) of this section shall deliver 
within 24 hours a copy of such notices 
to each qualified registered securities 
depository. A qualified registered secu-
rities depository that receives notice 
pursuant to this section shall deliver a 
copy of such notices to its own partici-
pants within 24 hours. 

(2) A qualified registered securities 
depository may comply with its notice 
requirements under paragraph (d)(1) of 
this section by making available the 
notice of all material information from 
the notice within 24 hours in a manner 
set forth in the rules of the qualified 
registered securities depository. 

(3) A qualified registered securities 
depository shall maintain such notices 
for a period of not less than two years, 
the first six months in an easily acces-
sible place. Such notice shall be made 
available to the Commission or other 
persons as the Commission may des-
ignate by order. 

(4) A registered transfer agent that 
provides notice pursuant to paragraphs 
(a) and (b) of this section shall main-
tain such notice for a period of not less 
than two years, the first six months in 
an easily accessible place. 

(e) For purposes of this section, a 
qualified registered securities depository 
shall mean a clearing agency reg-
istered under section 17A of the Act (15 
U.S.C. 78q-1) that performs clearing 
agency functions as described in sec-
tion 3(a)(23)(A)(i) of the Act (15 U.S.C. 
78c(a)(23)(A)(i)) and that has rules and 
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procedures concerning its responsi-
bility for maintaining, updating, and 
providing appropriate access to the in-
formation it receives pursuant to this 
section. 

(f) For purposes of this section, an 
appropriate qualified registered securities 
depository shall mean the qualified reg-
istered securities depository that the 
Commission so designates by order or, 
in the absence of such designation, the 
qualified registered securities deposi-
tory that is the largest holder of record 
of all qualified registered securities de-
positories as of the most recent record 
date. 
[59 FR 63661, Dec. 8, 1994] 

§ 240.17Ad–17 Transfer agents’ obliga-
tion to search for lost 
securityholders. 

(a)(1) Every recordkeeping transfer 
agent whose master securityholder file 
includes accounts of lost 
securityholders shall exercise reason-
able care to ascertain the correct ad-
dresses of such securityholders. In ex-
ercising reasonable care to ascertain 
for its master securityholder file such 
lost securityholders’ current addresses, 
each recordkeeping transfer agent 
shall conduct two data base searches 
using at least one information data 
base service. The transfer agent shall 
search by taxpayer identification num-
ber or by name if a search based on 
taxpayer identification number is not 
reasonably likely to locate the 
securityholder. Such data base 
searches must be conducted without 
charge to a lost securityholder and 
with the following frequency: 

(i) Between three and twelve months 
of such securityholder becoming a lost 
securityholder and 

(ii) Between six and twelve months 
after the transfer agent’s first search 
for such lost securityholder. 

(2) A transfer agent may not use a 
search method or service to establish 
contact with lost securityholders that 
results in a charge to a lost 
securityholder prior to completing the 
searches set forth in paragraph (a)(1) of 
this section. 

(3) A transfer agent need not conduct 
the searches set forth in paragraph 
(a)(1) of this section for a lost 
securityholder if: 

(i) It has received documentation 
that such securityholder is deceased or 

(ii) The aggregate value of assets 
listed in the lost securityholder and all 
securities owned by the lost 
securityholder as recorded in the trans-
fer agent’s master securityholder files, 
is less than $25; or 

(iii) The securityholder is not a nat-
ural person. 

(b) For purposes of this section: 
(1) Information data base service means 

either: 
(i) Any automated data base service 

that contains addresses from the entire 
United States geographic area, con-
tains the names of at least 50% of the 
United States geographic area, con-
tains the names of at least 50% of the 
United States adult population, is in-
dexed by taxpayer identification num-
ber or name, and is updated at least 
four times a year; or 

(ii) Any service or combination of 
services which produces results com-
parable to those of the service de-
scribed in paragraph (b)(1)(i) of this 
section in locating lost 
securityholders. 

(2) Lost securityholder means a 
securityholder: 

(i) To whom an item of correspond-
ence that was sent to the 
securityholder at the address contained 
in the transfer agent’s master 
securityholder file has been returned as 
undeliverable; provided, however, that 
if such item is re-sent within one 
month to the lost securityholder, the 
transfer agent may deem the 
securityholder to be a lost 
securityholder as of the day the resent 
item is returned as undeliverable; and 

(ii) For whom the transfer agent has 
not received information regarding the 
securityholder’s new address. 

(c) Every recordkeeping transfer 
agent shall maintain records to dem-
onstrate compliance with the require-
ments set forth in this section which 
shall include written procedures which 
describe the transfer agent’s method-
ology for complying with this section. 
[62 FR 52237, Oct. 7, 1997; 63 FR 1884, Jan. 12, 
1998] 
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SUSPENSION AND EXPULSION OF 
EXCHANGE MEMBERS 

§ 240.19a3–1 [Reserved] 

§ 240.19b–3 [Reserved] 

§ 240.19b–4 Filings with respect to pro-
posed rule changes by self-regu-
latory organizations. 

(a) Filings with respect to proposed 
rule changes by a self-regulatory orga-
nization shall be made on Form 19b–4. 

(b) The term stated policy, practice, or 
interpretation means: 

(1) Any material aspect of the oper-
ation of the facilities of the self-regu-
latory organization; or 

(2) Any statement made generally 
available to the membership of, to all 
participants in, or to persons having or 
seeking access (including, in the case 
of national securities exchanges or reg-
istered securities associations, through 
a member) to facilities of, the self-reg-
ulatory organization (‘‘specified per-
sons’’), or to a group or category of 
specified persons, that establishes or 
changes any standard, limit, or guide-
line with respect to: 

(i) The rights, obligations, or privi-
leges of specified persons or, in the case 
of national securities exchanges or reg-
istered securities associations, persons 
associated with specified persons; or 

(ii) The meaning, administration, or 
enforcement of an existing rule. 

(c) A stated policy, practice, or inter-
pretation of the self-regulatory organi-
zation shall be deemed to be a proposed 
rule change unless (1) it is reasonably 
and fairly implied by an existing rule 
of the self-regulatory organization or 
(2) it is concerned solely with the ad-
ministration of the self-regulatory or-
ganization and is not a stated policy, 
practice, or interpretation with respect 
to the meaning, administration, or en-
forcement of an existing rule of the 
self-regulatory organization. 

(d) Regardless of whether it is made 
generally available, an interpretation 
of an existing rule of the self-regu-
latory organization shall be deemed to 
be a proposed rule change if (1) it is ap-
proved or ratified by the governing 
body of the self-regulatory organiza-
tion and (2) it is not reasonably and 
fairly implied by that rule. 

(e) A proposed rule change may take 
effect upon filing with the Commission 
pursuant to Section 19(b)(3)(A) of the 
Act, 15 U.S.C. 78s(b)(3)(A), if properly 
designated by the self-regulatory orga-
nization as: 

(1) Constituting a stated policy, prac-
tice, or interpretation with respect to 
the meaning, administration, or en-
forcement of an existing rule; 

(2) Establishing or changing a due, 
fee, or other charge; 

(3) Concerned solely with the admin-
istration of the self-regulatory organi-
zation; 

(4) Effecting a change in an existing 
service of a registered clearing agency 
that: 

(i) Does not adversely affect the safe-
guarding of securities or funds in the 
custody or control of the clearing agen-
cy or for which it is responsible; and 

(ii) Does not significantly affect the 
respective rights or obligations of the 
clearing agency or persons using the 
service; 

(5) Effecting a change in an existing 
order-entry or trading system of a self- 
regulatory organization that: 

(i) Does not significantly affect the 
protection of investors or the public in-
terest; 

(ii) Does not impose any significant 
burden on competition; and 

(iii) Does not have the effect of lim-
iting the access to or availability of 
the system; or 

(6) Effecting a change that: 
(i) Does not significantly affect the 

protection of investors or the public in-
terest; 

(ii) Does not impose any significant 
burden on competition; and 

(iii) By its terms, does not become 
operative for 30 days after the date of 
the filing, or such shorter time as the 
Commission may designate if con-
sistent with the protection of investors 
and the public interest; provided that 
the self-regulatory organization has 
given the Commission written notice of 
its intent to file the proposed rule 
change, along with a brief description 
and text of the proposed rule change, 
at least five business days prior to the 
date of filing of the proposed rule 
change, or such shorter time as des-
ignated by the Commission. 
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(f) After instituting a proceeding to 
determine whether a proposed rule 
change should be disapproved, the 
Commission will afford the self-regu-
latory organization and interested per-
sons an opportunity to submit addi-
tional written data, views, and argu-
ments and may afford, in the discretion 
of the Commission, an opportunity to 
make oral presentations. 

(g) Notice of orders issued pursuant 
to section 19(b) of the Act will be given 
by prompt publication thereof, to-
gether with a statement of written rea-
sons therefor. 

(h) Self-regulatory organizations 
shall retain at their principal place of 
business a file, available to interested 
persons for public inspection and copy-
ing, of all filings made pursuant to this 
section and all correspondence and 
other communications reduced to writ-
ing (including comment letters) to and 
from such self-regulatory organization 
concerning any such filing, whether 
such correspondence and communica-
tions are received or prepared before or 
after the filing of the proposed rule 
change. 
[45 FR 73914, Nov. 7, 1980, as amended at 59 
FR 66701, Dec. 28, 1994] 

§ 240.19c–1 Governing certain off- 
board agency transactions by mem-
bers of national securities ex-
changes. 

The rules of each national securities 
exchange shall provide as follows: 

No rule, stated policy, or practice of 
this exchange shall prohibit or condi-
tion, or be construed to prohibit or 
condition or otherwise limit, directly 
or indirectly, the ability of any mem-
ber acting as agent to effect any trans-
action otherwise than on this exchange 
with another person (except when such 
member also is acting as agent for such 
other person in such transaction), in 
any equity security listed on this ex-
change or to which unlisted trading 
privileges on this exchange have been 
extended. 

(Secs. 2, 3, 6, 11, 17, 19, 23, Pub. L. 78–291, 48 
Stat. 881, 882, 885, 891, 897, 898, 901, as amend-
ed by secs. 2, 3, 6, 14, 16, 18, Pub. L. 94–29, 89 
Stat. 97, 104, 110, 137, 146, 155 (15 U.S.C. 78b, 
78c, 78f, 78k, 78q, 78s, 78w, as amended by 

Pub. L. 94–29 (June 4, 1975)); sec. 7 Pub. L. 94– 
29, 89 Stat. 111 ( 15 U.S.C. 78k–1)) 
[43 FR 1328, Jan. 9, 1978] 

§ 240.19c–3 Governing off-board trad-
ing by members of national securi-
ties exchanges. 

The rules of each national securities 
exchange shall provide as follows: 

(a) No rule, stated policy or practice 
of this exchange shall prohibit or con-
dition, or be construed to prohibit, con-
dition or otherwise limit, directly or 
indirectly, the ability of any member 
to effect any transaction otherwise 
than on this exchange in any reported 
security listed and registered on this 
exchange or as to which unlisted trad-
ing privileges on this exchange have 
been extended (other than a put option 
or call option issued by the Options 
Clearing Corporation) which is not a 
covered security. 

(b) For purposes of this rule, 
(1) The term Act shall mean the Secu-

rities Exchange Act of 1934, as amend-
ed. 

(2) The term exchange shall mean a 
national securities exchange registered 
as such with the Securities and Ex-
change Commission pursuant to sec-
tion 6 of the Act. 

(3) The term covered security shall 
mean (i) Any equity security or class of 
equity securities which 

(A) Was listed and registered on an 
exchange on April 26, 1979, and 

(B) Remains listed and registered on 
at least one exchange continuously 
thereafter; 

(ii) Any equity security or class of 
equity securities which 

(A) Was traded on one or more ex-
changes on April 26, 1979, pursuant to 
unlisted trading privileges permitted 
by section 12(f)(1)(A) of the Act, and 

(B) Remains traded on any such ex-
change pursuant to such unlisted trad-
ing privileges continuously thereafter; 
and 

(iii) Any equity security or class of 
equity securities which 

(A) Is issued in connection with a 
statutory merger, consolidation or 
similar plan or reorganization (includ-
ing a reincorporation or change of 
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domicile) in exchange for an equity se-
curity or class of equity securities de-
scribed in paragraph (b)(3)(i) or (ii) of 
this rule, 

(B) Is listed and registered on an ex-
change after April 26, 1979, and 

(C) Remains listed and registered on 
at least one exchange continuously 
thereafter. 

(4) The term reported security shall 
mean any security or class of securities 
for which transaction reports are col-
lected, processed and made available 
pursuant to an effective transaction re-
porting plan. 

(5) The term transaction report shall 
mean a report containing the price and 
volume associated with a completed 
transaction involving the purchase or 
sale of a security. 

(6) The term effective transaction re-
porting plan shall mean any plan ap-
proved by the Commission pursuant to 
§ 240.11Aa3–1 (Rule 11Aa3–1 under the 
Act) for collecting, processing and 
making available transaction reports 
with respect to transactions in an eq-
uity security or class of equity securi-
ties. 
[45 FR 41134, June 18, 1980] 

§ 240.19c–4 Governing certain listing 
or authorization determinations by 
national securities exchanges and 
associations. 

(a) The rules of each exchange shall 
provide as follows: No rule, stated pol-
icy, practice, or interpretation of this 
exchange shall permit the listing, or 
the continuance of the listing, of any 
common stock or other equity security 
of a domestic issuer, if the issuer of 
such security issues any class of secu-
rity, or takes other corporate action, 
with the effect of nullifying, restrict-
ing or disparately reducing the per 
share voting rights of holders of an 
outstanding class or classes of common 
stock of such issuer registered pursu-
ant to section 12 of the Act. 

(b) The rules of each association shall 
provide as follows: No rule, stated pol-
icy, practice, or interpretation of this 
association shall permit the authoriza-
tion for quotation and/or transaction 
reporting through an automated inter- 
dealer quotation system (‘‘authoriza-
tion’’), or the continuance of author-
ization, of any common stock or other 

equity security of a domestic issuer, if 
the issuer of such security issues any 
class of security, or takes other cor-
porate action, with the effect of nul-
lifying, restricting, or disparately re-
ducing the per share voting rights of 
holders of an outstanding class or 
classes of common stock of such issuer 
registered pursuant to section 12 of the 
Act. 

(c) For the purposes of paragraphs (a) 
and (b) of this section, the following 
shall be presumed to have the effect of 
nullifying, restricting, or disparately 
reducing the per share voting rights of 
an outstanding class or classes of com-
mon stock: 

(1) Corporate action to impose any 
restriction on the voting power of 
shares of the common stock of the 
issuer held by a beneficial or record 
holder based on the number of shares 
held by such beneficial or record hold-
er; 

(2) Corporate action to impose any 
restriction on the voting power of 
shares of the common stock of the 
issuer held by a beneficial or record 
holder based on the length of time such 
shares have been held by such bene-
ficial or record holder; 

(3) Any issuance of securities through 
an exchange offer by the issuer for 
shares of an outstanding class of the 
common stock of the issuer, in which 
the securities issued have voting rights 
greater than or less than the per share 
voting rights of any outstanding class 
of the common stock of the issuer. 

(4) Any issuance of securities pursu-
ant to a stock dividend, or any other 
type of distribution of stock, in which 
the securities issued have voting rights 
greater than the per share voting 
rights of any outstanding class of the 
common stock of the issuer. 

(d) For the purpose of paragraphs (a) 
and (b) of this section, the following, 
standing alone, shall be presumed not 
to have the effect of nullifying, re-
stricting, or disparately reducing the 
per share voting rights of holders of an 
outstanding class or classes of common 
stock: 

(1) The issuance of securities pursu-
ant to an initial registered public offer-
ing; 
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(2) The issuance of any class of secu-
rities, through a registered public of-
fering, with voting rights not greater 
than the per share voting rights of any 
outstanding class of the common stock 
of the issuer; 

(3) The issuance of any class of secu-
rities to effect a bona fide merger or 
acquisition, with voting rights not 
greater than the per share voting 
rights of any outstanding class of the 
common stock of the issuer. 

(4) Corporate action taken pursuant 
to state law requiring a state’s domes-
tic corporation to condition the voting 
rights of a beneficial or record holder 
of a specified threshold percentage of 
the corporation’s voting stock on the 
approval of the corporation’s inde-
pendent shareholders. 

(e) Definitions. The following terms 
shall have the following meanings for 
purposes of this section, and the rules 
of each exchange and association shall 
include such definitions for the pur-
poses of the prohibition in paragraphs 
(a) and (b), respectively, of this section: 

(1) The term Act shall mean the Secu-
rities Exchange Act of 1934, as amend-
ed. 

(2) The term common stock shall in-
clude any security of an issuer des-
ignated as common stock and any secu-
rity of an issuer, however designated, 
which, by statute or by its terms, is a 
common stock (e.g., a security which 
entitles the holders thereof to vote 
generally on matters submitted to the 
issuer’s security holders for a vote). 

(3) The term equity security shall in-
clude any equity security defined as 
such pursuant to Rule 3a11–1 under the 
Act (17 CFR 240.3a11–1). 

(4) The term domestic issuer shall 
mean an issuer that is not a ‘‘foreign 
private issuer’’ as defined in Rule 3b–4 
under the Act (17 CFR 240.3b–4). 

(5) The term security shall include 
any security defined as such pursuant 
to section 3(a)(10) of the Act, but shall 
exclude any class of security having a 
preference or priority over the issuer’s 
common stock as to dividends, interest 
payments, redemption or payments in 
liquidation, if the voting rights of such 
securities only become effective as a 
result of specified events, not relating 
to an acquisition of the common stock 
of the issuer, which reasonably can be 

expected to jeopardize the issuer’s fi-
nancial ability to meet its payment ob-
ligations to the holders of that class of 
securities. 

(6) The term exchange shall mean a 
national securities exchange, reg-
istered as such with the Securities and 
Exchange Commission pursuant to sec-
tion 6 of the Act, which makes trans-
action reports available pursuant to 
Rule 11Aa3–1 under the Act (17 CFR 
240.11Aa3–1); and 

(7) The term association shall mean a 
national securities association reg-
istered as such with the Securities and 
Exchange Commission pursuant to sec-
tion 15A of the Act. 

(f) An exchange or association may 
adopt a rule, stated policy, practice, or 
interpretation, subject to the proce-
dures specified by section 19(b) of the 
Act, specifying what types of securities 
issuances and other corporate actions 
are covered by, or excluded from, the 
prohibition in paragraphs (a) and (b) of 
this section, respectively, if such rule, 
stated policy, practice, or interpreta-
tion is consistent with the protection 
of investors and the public interest, 
and otherwise in furtherance of the 
purposes of the Act and this section. 
[53 FR 26394, July 12, 1988] 

240.19c–5 Governing the multiple list-
ing of options on national securities 
exchanges. 

(a) The rules of each national securi-
ties exchange that provides a trading 
market in standardized put or call op-
tions shall provide as follows: 

(1) On and after January 22, 1990, but 
not before, no rule, stated policy, prac-
tice, or interpretation of this exchange 
shall prohibit or condition, or be con-
strued to prohibit or condition or oth-
erwise limit, directly or indirectly, the 
ability of this exchange to list any 
stock options class first listed on an 
exchange on or after January 22, 1990, 
because that options class is listed on 
another options exchange. 

(2) During the period from January 
22, 1990, to January 21, 1991, but not be-
fore, no rule, stated policy, practice, or 
interpretation of this exchange shall 
prohibit or condition, or be construed 
to prohibit or condition or otherwise 
limit, directly or indirectly, the ability 
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of this exchange to list up to ten class-
es of standardized stock options over-
lying exchange-listed stocks that were 
listed on another options exchange be-
fore January 22, 1990. These ten classes 
shall be in addition to any option on an 
exchange-listed stock trading on this 
exchange that was traded on more than 
one options exchange before January 
22, 1990. 

(3) On and after January 21, 1991, but 
not before, no rule, stated policy, prac-
tice, or interpretation of this exchange 
shall prohibit or condition, or be con-
strued to prohibit or condition or oth-
erwise limit, directly or indirectly, the 
ability of this exchange to list any 
stock options class because that op-
tions class is listed on another options 
exchange. 

(b) For purposes of paragraph (a)(2) of 
this Rule, if any options class is 
delisted from an options exchange as a 
result of a merger of the equity secu-
rity underlying the option or a failure 
of the underlying security to satisfy 
that exchange’s options listing stand-
ards, then the exchange is permitted to 
select a replacement option from 
among those standardized options over-
lying exchange-listed stocks that were 
listed on another options exchange be-
fore January 22, 1990. 

(c) For purposes of this Rule, the 
term exchange shall mean a national 
securities exchange, registered as such 
with the Commission pursuant to Sec-
tion 6 of the Securities Exchange Act 
of 1934, as amended. 

(d) For purposes of this Rule, the 
term standardized option shall have the 
same meaning as that term is defined 
in Rule 9b–1 under the Securities Ex-
change Act of 1934, as amended, 17 CFR 
240.9b–1. 

(e) For purposes of this Rule, the 
term options class shall have the same 
meaning as that term is defined in 
Rule 9b–1 under the Securities Ex-
change Act of 1934, as amended, 17 CFR 
240.9b–1. 
[54 FR 23976, June 5, 1989] 

§ 240.19d–1 Notices by self-regulatory 
organizations of final disciplinary 
actions, denials, bars, or limitations 
respecting membership, associa-
tion, participation, or access to 
services, and summary suspensions. 

(a) General. If any self-regulatory or-
ganization for which the Commission is 
the appropriate regulatory agency 
takes any action described in this rule 
to which the person affected thereby 
has consented and such action: 

(1) Conditions or limits membership 
or participation in, association with a 
member of, or access to services offered 
by, such organization or a member 
thereof and 

(2) Is based upon a statutory disquali-
fication defined in section 3(a)(39) of 
the Act, notice thereof shall be filed 
under Rule 19h–1 and not under this 
rule. 

(b) The notice requirement of section 
19(d)(1) of the Act, concerning an ac-
tion subject to such section taken by a 
self-regulatory organization for which 
the Commission is the appropriate reg-
ulatory agency, shall be satisfied by 
any notice with respect to such action 
(including a notice filed pursuant to 
this rule) which contains the informa-
tion required in the statement sup-
porting the organization’s determina-
tion required by section 6(d) (1) or (2), 
section 15A(h) (1) or (2), or section 
17A(b)(5) (A) or (B) of the Act, as appro-
priate. 

(c)(1) Any self-regulatory organiza-
tion for which the Commission is the 
appropriate regulatory agency that 
takes any final disciplinary action 
with respect to any person shall 
promptly file a notice thereof with the 
Commission in accordance with para-
graph (d) of this section. For the pur-
poses of this rule, a ‘‘final disciplinary 
action’’ shall mean the imposition of 
any final disciplinary sanction pursu-
ant to section 6(b)(6), 15A(b)(7), or 
17A(b)(3)(G) of the Act or other action 
of a self-regulatory organization which, 
after notice and opportunity for hear-
ing, results in any final disposition of 
charges of: 

(i) One or more violations of— 
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(A) The rules of such organization; 
(B) The provisions of the Act or rules 

thereunder; or 
(C) In the case of a municipal securi-

ties broker or dealer, the rules of the 
Municipal Securities Rulemaking 
Board; 

(ii) Acts or practices constituting a 
statutory disqualification of a type de-
fined in subparagraph (D) or (E) (except 
prior convictions) of section 3(a)(39) of 
the Act; or 

(iii) In the case of a proceeding by a 
national securities exhange or reg-
istered securities association based on 
section 6(c)(3)(A)(ii), 6(c)(3)(B)(ii), 
15A(g)(3)(A)(ii), or 15A(g)(3)(B)(ii) of the 
Act, acts or practices inconsistent with 
just and equitable principles of trade. 

Provided, however, That in the case of a 
disciplinary action in which a national 
securities exchange imposes a fine not 
exceeding $1000 or suspends floor privi-
leges of a clerical employee for not 
more than five days for violation of 
any of its regulations concerning per-
sonal decorum on a trading floor, the 
disposition shall not be considered 
‘‘final’’ for purposes of this paragraph 
if the sanctioned person has not sought 
an adjudication, including a hearing, or 
otherwise exhausted his administrative 
remedies at the exchange with respect 
to the matter. Provided further, That 
this exemption from the notice re-
quirement of this paragraph shall not 
be available where a decorum sanction 
is imposed at, or results from, a hear-
ing on the matter. 

(2) Any disciplinary action, other 
than a decorum sanction not deemed 
‘‘final’’ under paragraph (c)(1) of this 
section, taken by a seld-regulatory or-
ganization for which the Commission is 
the appropriate regulatory agency 
against any person for violation of a 
rule of the self-regulatory organization 
which has been designated as a minor 
rule violation pursuant to a plan or 
any amendment thereto filed with and 
declared effective by the Commission 
under this paragraph, shall not be con-
sidered ‘‘final’’ for purposes of para-
graph (c)(1) of this section if the sanc-
tion imposed consists of a fine not ex-
ceeding $2500 and the sanctioned person 
has not sought an adjudication, includ-
ing a hearing, or otherwise exhausted 
his administrative remedies at the self- 

regulatory organization with resepect 
to the matter. After appropriate notice 
of the terms of substance of the filing 
or a description of the subjects and 
issues involved and opportunity for in-
terested persons to submit written 
comment, the Commission may, by 
order, declare such plan or amendment 
effective if it finds that such plan or 
amendment is consistent with the pub-
lic interest, the protection of investors, 
or otherwise in furtherance of the pur-
poses of the Act. The Commission in its 
order may restrict the categories of 
violations to be designated as minor 
rule violations and may impose any 
other terms or conditions to the plan 
(including abbreviated reporting of se-
lected minor rule violations) and to the 
period of its effectiveness which it 
deems necessary or appropriate in the 
public interest, for the protection of in-
vestors or otherwise in furtherance of 
the purposes of the Act. 

(d) Contents of notice required by para-
graph (c)(1). Any notice filed pursuant 
to paragraph (c)(1) of this section, shall 
consist of the following, as appropriate: 

(1) The name of the respondent con-
cerned together with his last known 
place of residence or business as re-
flected on the records of the self-regu-
latory organization and the name of 
the person, committee, or other organi-
zational unit which brought the 
charges involved; except that, as to 
any respondent who has been found not 
to have violated a provision covered by 
a charge, identifying information with 
respect to such person may be deleted 
insofar as the notice reports the dis-
position of that charge, unless, prior to 
the filing of the notice, the respondent 
requests otherwise; 

(2) A statement describing the inves-
tigative or other origin of the action; 

(3) As charged in the proceeding, the 
specific provisions of the Act, the rules 
or regulations thereunder, the rules of 
the organization, and, in the case of a 
registered securities association, the 
rules of the Municipal Securities Rule-
making Board, and, in the event a vio-
lation of other statutes or rules con-
stitutes a violation of any rule of the 
organization, such other statutes or 
rules; and a statement describing the 
answer of the respondent to the 
charges; 
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(4) A statement setting forth findings 
of fact with respect to any act or prac-
tice which such respondent was 
charged with having engaged in or 
omitted; the conclusion of the organi-
zation as to whether such respondent is 
deemed to have violated any provision 
covered by the charges; and a state-
ment of the organization in support of 
the resolution of the principal issues 
raised in the proceedings; 

(5) A statement describing any sanc-
tion imposed, the reasons therefor, and 
the date upon which such sanction has 
or will become effective, together with 
a finding if appropriate, as to whether 
such respondent was a cause of any 
sanction imposed upon any other per-
son; and 

(6) Such other matters as the organi-
zation may deem relevant. 

(e) Notice of final denial, bar, prohibi-
tion, termination or limitation based on 
qualification or administrative rules. Any 
final action of a self-regulatory organi-
zation for which the Commission is the 
appropriate regulatory agency that is 
taken with respect to any person con-
stituting a denial, bar, prohibition, or 
limitation of membership, participa-
tion or association with a member, or 
of access to services offered by a self- 
regulatory organization or a member 
thereof, and which is based on an al-
leged failure of any person to: 

(1) Pass any test or examination re-
quired by the rules of the Commission 
or such organization; 

(2) Comply with other qualification 
standards established by rules of the 
Commission or such organization; or 

(3) Comply with any administrative 
requirements of such organization (in-
cluding failure to pay entry or other 
dues or fees or to file prescribed forms 
or reports) not involving charges of 
violations which may lead to a discipli-
nary sanction 

Shall not be considered a ‘‘disciplinary 
action’’ for purposes of paragraph (c) of 
this rule; but notice thereof shall be 
promptly filed with the Commission in 
accordance with paragraph (f) of this 
section, Provided, however, That no dis-
position of a matter shall be considered 
‘‘final’’ pursuant to this paragraph 
which results merely from a notice of 
such failure to the person affected, if 
such person has not sought an adju-

dication, including a hearing, or other-
wise exhausted his administrative rem-
edies within such organization with re-
spect to such a matter. 

(f) Contents of notice required by para-
graph (e). Any notice filed pursuant to 
paragraph (e) of this section shall con-
sist of the following, as appropriate: 

(1) The name of each person con-
cerned together with his last known 
place of residence or business as re-
flected on the records of the organiza-
tion; 

(2) The specific provisions of the Act, 
the rules or regulations thereunder, 
the rules of the organization, and, in 
the case of a registered securities asso-
ciation, the rules of the Municipal Se-
curities Rulemaking Board, upon 
which the action of the organization 
was based, and a statement describing 
the answer of the person concerned; 

(3) A statement setting forth findings 
of fact and conclusions as to each al-
leged failure of the person to pass any 
required examination, comply with 
other qualification standards, or com-
ply with administrative obligations, 
and a statement of the organization in 
support of the resolution of the prin-
cipal issues raised in the proceeding; 

(4) The date upon which such action 
has or will become effective; and 

(5) Such other matters as the organi-
zation may deem relevant. 

(g) Notice of final action based upon 
prior adjudicated statutory disqualifica-
tions. Any self-regulatory organization 
for which the Commission is the appro-
priate regulatory agency that takes 
any final action with respect to any 
person which: 

(1) Denies or conditions membership 
or participation in, or association with 
a member of, such organization or pro-
hibits or limits access to services of-
fered by such organization or a member 
thereof; and 

(2) Is based upon a statutory disquali-
fication of a type defined in subpara-
graph (A), (B), or (C) of section 3(a)(39) 
of the Act or consisting of a prior con-
viction, as described in subparagraph 
(E) of said section 3(a)(39), shall 
promptly file a notice of such action 
with the Commission in accordance 
with paragraph (h) of this section, pro-
vided, however, That no disposition of a 
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matter shall be considered ‘‘final’’ pur-
suant to this paragraph where such 
person has not sought an adjudication, 
including a hearing, or otherwise ex-
hausted his administrative remedies 
within such organization with respect 
to such a matter. 

(h) Contents of notice required by para-
graph (g). Any notice filed pursuant to 
paragraph (g) of this section shall con-
sist of the following, as appropriate: 

(1) The name of the person concerned 
together with his last known place of 
residence or business as reflected on 
the record of the organization; 

(2) A statement setting forth the 
principal issues raised, the answer of 
any person concerned, and a statement 
of the organization in support of the 
resolution of the principal issues raised 
in the proceeding; 

(3) Any description furnished by or 
on behalf of the person concerned of 
the activities engaged in by the person 
since the adjudication upon which the 
disqualification is based; 

(4) Any description furnished by or 
on behalf of the person concerned of 
the prospective business or employ-
ment in which the person plans to en-
gage and the manner and extent of su-
pervision to be exercised over and by 
such person; 

(5) A copy of the order or decision of 
the court, the Commission or the self- 
regulatory organization which adju-
dicated the matter giving rise to such 
statutory disqualification; 

(6) The nature of the action taken 
and the date upon which such action is 
to be made effective; and 

(7) Such other matters as the organi-
zation deems relevant. 

(i) Notice of summary suspension of 
membership, participation, or association, 
or summary limitation or prohibition of 
access to services. If any self-regulatory 
organization for which the Commission 
is the appropriate regulatory agency 
summarily suspends a member, partici-
pant, or person associated with a mem-
ber, or summarily limits or prohibits 
any person with respect to access to or 
services offered by the organization or 
(in the case of a national securities ex-
change or a registered securities asso-
ciation) a member thereof pursuant to 
the provisions of section 6(d)(3), 
15A(h)(3) or 17A(b)(5) (C) of the Act, 

such organization shall, within 24 
hours of the effectiveness of such sum-
mary suspension, limitation or prohibi-
tion notify the Commission of such ac-
tion, which notice shall contain at 
least the following information: 

(1) The name of the person concerned 
together with his last known place of 
residence or business as reflected on 
the records of the organization; 

(2) The date upon which such sum-
mary action has or will become effec-
tive; 

(3) If such summary action is based 
upon the provisions of section 
6(d)(3)(A), 15A(h)(3)(A), or 17A(b)(5) 
(C)(i) of the Act, a copy of the relevant 
order or decision of the self-regulatory 
organization; 

(4) If such summary action is based 
upon the provisions of section 6(d)(3) 
(B) or (C), 15A(h)(3) (B) or (C), or 
17A(b)(5)(C) (ii) or (iii) of the Act, a 
statement describing, as appropriate: 

(i) The financial or operating dif-
ficulty of the member or participant 
upon which such organization deter-
mined the member or particpant could 
not be permitted to continue to do 
business with safety to investors, 
creditors, other members or partici-
pants, or the organization; 

(ii) The pertinent failure to meet 
qualification requirements or other 
prerequisites for access and the basis 
upon which such organization deter-
mined that the person concerned could 
not be permitted to have access with 
safety to investors, creditors, other 
members, or the organization; or 

(iii) The default of any delivery of 
funds or securities to a clearing agency 
by a participant. 

(5) The nature and effective date of 
the suspension, limitation or prohibi-
tion; and 

(6) Such other matters as the organi-
zation deems relevant. 

(15 U.S.C. 78f, 78k–1, 78o, 78o–3, 78q, 78q–1, 78s 
and 78w) 
[42 FR 36415, July 14, 1977, as amended at 49 
FR 23831, June 8, 1984] 

§ 240.19d–2 Applications for stays of 
disciplinary sanctions or summary 
suspensions by a self-regulatory or-
ganization. 

If any self-regulatory organization 
imposes any final disciplinary sanction 
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as to which a notice is required to be 
filed with the Commission pursuant to 
Section 19(d)(1) of the Exchange Act, 15 
U.S.C. 78s(d)(1), pursuant to Section 
6(b)(6), 15A(b)(7) or 17A(b)(3)(G) of the 
Act (15 U.S.C. 78f(b)(6), 78o–3(b)(7) or 
78q–1(b)(3)(G)), or summarily suspends 
or limits or prohibits access pursuant 
to Section 6(d)(3), 15A(h)(3) or 
17A(b)(5)(C) of the Act (15 U.S.C. 
78f(d)(3), 78o–3(h)(3) or 78q–1(b)(5)(C)), 
any person aggrieved thereby for which 
the Commission is the appropriate reg-
ulatory agency may file with the Com-
mission a written motion for a stay of 
imposition of such action pursuant to 
Rule 401 of the Commission’s Rules of 
Practice, § 201.401 of this chapter. 
[60 FR 32825, June 23, 1995] 

§ 240.19d–3 Applications for review of 
final disciplinary sanctions, denials 
of membership, participation or as-
sociation, or prohibitions or limita-
tions of access to services imposed 
by self-regulatory organizations. 

Applications to the Commission for 
review of any final disciplinary sanc-
tion, denial or conditioning of member-
ship, participation, bar from associa-
tion, or prohibition or limitation with 
respect to access to services offered by 
a self-regulatory organization or a 
member thereof by any such organiza-
tion shall be made pursuant to Rule 420 
of the Commission’s Rules of Practice, 
§ 201.420 of this chapter. 
[60 FR 32825, June 23, 1995] 

§ 240.19g2–1 Enforcement of compli-
ance by national securities ex-
changes and registered securities 
associations with the Act and rules 
and regulations thereunder. 

(a) In enforcing compliance, within 
the meaning of section 19(g) of the Act, 
with the Act and the rules and regula-
tions thereunder by its members and 
persons associated with its members, a 
national securities exchange or reg-
istered securities association is not re-
quired: 

(1) To enforce compliance with sec-
tions 12 (other than sections 12(j) and 
12(k)), 13, 14 (other than section 14(b)), 
15(d) and 16 and the rules thereunder 
except to the extent of any action nor-
mally taken with respect to any person 
which is not a member or a person as-
sociated with a member; 

(2) To enforce compliance with re-
spect to persons associated with a 
member, other than securities persons 
or persons who control a member; and 

(3) To conduct examinations as to 
qualifications of, require filing of peri-
odic reports by, or conduct regular in-
spections (including examinations of 
books and records) of, persons associ-
ated with a member, other than securi-
ties persons whose functions are not 
solely clerical or ministerial. 

(b) For the purpose of this rule: 
(1) A securities person is a person who 

is a general partner or officer (or per-
son occupying a similar status or per-
forming similar functions) or employee 
of a member; Provided, however, That a 
registered broker or dealer which con-
trols, is controlled by, or is under com-
mon control with, the member and the 
general partners and officers (and per-
sons occupying similar status or per-
forming similar functions) and employ-
ees of such a registered broker or deal-
er shall be securities persons if they ef-
fect, directly or indirectly, trans-
actions in securities through the mem-
ber by use of facilities maintained or 
supervised by such exchange or asso-
ciation; and 

(2) Control means the power to direct 
or cause the direction of the manage-
ment or policies of a company whether 
through ownership of securities, by 
contract or otherwise; Provided, how-
ever, That: 

(i) Any person who, directly or indi-
rectly, (A) has the right to vote 25 per-
cent or more of the voting securities, 
(B) is entitled to receive 25 percent or 
more of the net profits, or (C) is a di-
rector (or person occupying a similar 
status or performing similar functions) 
of a company shall be presumed to be a 
person who controls such company; 

(ii) Any person not covered by para-
graph (b)(2)(i) of this section shall be 
presumed not to be a person who con-
trols such company; and 

(iii) Any presumption may be rebut-
ted on an appropriate showing. 

(Secs. 3, 6, 19, 23, 48 Stat. 882, 885, 898, as 
amended (15 U.S.C. 78c, 78f, 78s, 78w); sec. 
15A, 52 Stat. 1070, as amended (15 U.S.C. 78o– 
3)) 
[41 FR 51808, Nov. 24, 1976] 
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§ 240.19h–1 Notice by a self-regulatory 
organization of proposed admission 
to or continuance in membership or 
participation or association with a 
member of any person subject to a 
statutory disqualification, and ap-
plications to the Commission for re-
lief therefrom. 

(a) Notice of admission or continuance 
notwithstanding a statutory disqualifica-
tion. (1) Any self-regulatory organiza-
tion proposing, conditionally or uncon-
ditionally, to admit to, or continue any 
person in, membership or participation 
or (in the case of a national securities 
exchange or registered securities asso-
ciation) association with a member, 
notwithstanding a statutory disquali-
fication, as defined in section 3(a)(39) of 
the Act, with respect to such person, 
shall file a notice with the Commission 
of such proposed admission or continu-
ance. If such disqualified person has 
not consented to the terms of such pro-
posal, notice of the organization’s ac-
tion shall be filed pursuant to rule 19d– 
1 under the Act and not this rule. 

(2) With respect to a person associ-
ated with a member of a national secu-
rities exchange or registered securities 
association, notices need be filed with 
the Commission pursuant to this rule 
only if such person: 

(i) Controls such member, is a gen-
eral partner or officer (or person occu-
pying a similar status or performing 
similar functions) of such member, is 
an employee who, on behalf of such 
member, is engaged in securities adver-
tising, public relations, research, sales, 
trading, or training or supervision of 
other employees who engage or propose 
to engage in such activities, except 
clerical and ministerial persons en-
gaged in such activities, or is an em-
ployee with access to funds, securities 
or books and records, or 

(ii) Is a broker or dealer not reg-
istered with the Commission, or con-
trols such (unregistered) broker or 
dealer or is a general partner or officer 
(or person occupying a similar status 
or performing similar functions) of 
such broker or dealer. 

(3) A notice need not be filed with the 
Commission pursuant to this rule if: 

(i) The person subject to the statu-
tory disqualification is already a par-
ticipant in, a member of, or a person 
associated with a member of, a self- 

regulatory organization, and the terms 
and conditions of the proposed admis-
sion by another self-regulatory organi-
zation are the same in all material re-
spects as those imposed or not dis-
approved in connection with such per-
son’s prior admission or continuance 
pursuant to an order of the Commis-
sion under paragraph (d) of this section 
or other substantially equivalent writ-
ten communication. 

(ii) The self-regulatory organization 
finds, after reasonable inquiry, that ex-
cept for the identity of the employer 
concerned, the terms and conditions of 
the proposed admission or continuance 
are the same in all material respects as 
those imposed or not disapproved in 
connection with a prior admission or 
continuance of the person subject to 
the statutory disqualification pursuant 
to an order of the Commission under 
paragraph (d) of this section or other 
substantially equivalent written com-
munication and that there is no inter-
vening conduct or other circumstance 
that would cause the employment to be 
inconsistent with the public interest or 
the protection of investors; 

(iii) The disqualification consists of 
(A) an injunction from engaging in any 
action, conduct, or practice specified in 
section 15(b)(4)(C) of the Act, which in-
junction was entered 10 or more years 
prior to the proposed admission or con-
tinuance—Provided, however, That in 
the case of a final or permanent injunc-
tion which was preceded by a prelimi-
nary injunction against the same per-
son in the same court proceeding, such 
ten-year period shall begin to run from 
the date of such preliminary injunc-
tion—and/or (B) a finding by the Com-
mission or a self-regulatory organiza-
tion of a willful violation of the Act, 
the Securities Act of 1933, the Invest-
ment Advisers Act of 1940, the Invest-
ment Company Act of 1940, or a rule or 
regulation under one or more of such 
Acts and the sanction for such viola-
tion is no longer in effect; 

(iv) The disqualification previously 
(A) was a basis for the institution of an 
administrative proceeding pursuant to 
a provision of the federal securities 
laws, and (B) was considered by the 
Commission in determining a sanction 
against such person in the proceeding; 
and the Commission concluded in such 
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proceeding that it would not restrict or 
limit the future securities activities of 
such person in the capacity now pro-
posed or, if it imposed any such restric-
tions or limitations for a specified time 
period, such time period has elapsed; 

(v) The disqualification consists of a 
court order or judgment of injunction 
or conviction, and such order or judg-
ment (A) expressly includes a provision 
that, on the basis of such order or judg-
ment, the Commission will not insti-
tute a proceeding against such person 
pursuant to section 15(b) or 15B of the 
Act or that the future securities activi-
ties of such persons in the capacity 
now proposed will not be restricted or 
limited or (B) includes such restric-
tions or limitations for a specified time 
period and such time period has 
elapsed; or 

(vi) In the case of a person seeking to 
become associated with a broker or 
dealer or municipal securities dealer, 
the Commission has previously con-
sented to such proposed association 
pursuant to section 15(b)(6) or 15B(c)(4) 
of the Act. 

In the case of an admission to member-
ship, participation, or association, if an 
exception provided for in this para-
graph (a)(3) is applicable, the self-regu-
latory organization shall, pursuant to 
its rules, determine when the admis-
sion to membership, participation, or 
association shall become effective. 

(4) If a self-regulatory organization 
determines to admit to, or continue 
any person in, membership, participa-
tion, or association with a member 
pursuant to an exception from the no-
tice requirements provided in para-
graph (a)(3)(ii), (iv) or (v) of this sec-
tion, such organization shall, within 14 
calendar days of its making of such de-
termination, furnish to the Commis-
sion, by letter, a notification setting 
forth, as appropriate: 

(i) The name of the person subject to 
the statutory disqualification; 

(ii) The name of the person’s prospec-
tive and immediately preceding em-
ployers who are (were) brokers or deal-
ers or municipal securities dealers; 

(iii) The name of the person’s pro-
spective supervisor(s); 

(iv) The respective places of such em-
ployments as reflected on the records 
of the self-regulatory organization; 

(v) If applicable, the findings of the 
self-regulatory organization referred to 
in paragraph (a)(3)(ii) of this section 
and the nature (including relevant 
dates) of the previous Commission or 
court determination referred to in 
paragraph (a)(3)(iv) or (v) of this sec-
tion; and 

(vi) An identification of any other 
self-regulatory organization which has 
indicated its agreement with the terms 
and conditions of the proposed admis-
sion or continuance; 

(5) If a notice or notification has been 
previously filed or furnished pursuant 
to this rule by a self-regulatory organi-
zation, any other such organization 
need not file or furnish a separate no-
tice or notification pursuant to this 
rule with respect to the same matter if 
such other organization agrees with 
the terms and conditions of the mem-
bership, participation or association 
reflected in the notice or notification 
so filed or furnished, and such agree-
ment is set forth in the notice or noti-
fication. 

(6) The notice requirements of sec-
tions 6(c)(2), 15A(g)(2), and 17A(b)(4)(A) 
of the Act concerning an action of a 
self-regulatory organization subject to 
one (or more) of such sections and this 
paragraph (a) shall be satisfied by a no-
tice with respect to such action filed in 
accordance with paragraph (c) of this 
section. 

(7) The Commission, by written no-
tice to a self-regulatory organization 
on or before the thirtieth day after re-
ceipt of a notice under this Rule, may 
direct that such organization not 
admit to membership, participation, or 
association with a member any person 
who is subject to a statutory disquali-
fication for a period not to exceed an 
additional 60 days beyond the initial 30 
day notice period in order that the 
Commission may extend its consider-
ation of the proposal; Provided, how-
ever, That during such extended period 
of consideration, the Commission will 
not direct the self-regulatory organiza-
tion to bar the proposed admission to 
membership, participation or associa-
tion with a member pursuant to sec-
tion 6(c)(2), 15A(g)(2), or 17A(b)(4)(A) of 
the Act, and the Commission will not 
institute proceedings pursuant to sec-
tion 15(b) or 15B of the Act on the basis 
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of such disqualification if the self-regu-
latory organization has permitted the 
admission to membership, participa-
tion or association with a member, on 
a temporary basis, pending a final 
Commission determination. 

(b) Preliminary notifications. Promptly 
after receiving an application for ad-
mission to, or continuance in, partici-
pation or membership in, or associa-
tion with a member of, a self-regu-
latory organization which would be re-
quired to file with the Commission a 
notice thereof pursuant to paragraph 
(a) of this section if such admission or 
continuance is ultimately proposed by 
such organization, the organization 
shall file with the Commission a notifi-
cation of such receipt. Such notifica-
tion shall include, as appropriate: 

(1) The date of such receipt; 
(2) The names of the person subject 

to the statutory disqualification and 
the prospective employer concerned to-
gether with their respective last known 
places of residence or business as re-
flected on the records of the organiza-
tion; 

(3) The basis for any such disquali-
fication including (if based on a prior 
adjudication) a copy of the order or de-
cision of the court, the Commission, or 
the self-regulatory organization which 
adjudicated the matter giving rise to 
the disqualification; and 

(4) The capacity in which the person 
concerned is proposed to be employed. 

(c) Contents of notice of admission or 
continuance. A notice filed with the 
Commission pursuant to paragraph (a) 
of this section shall contain the fol-
lowing, as appropriate: 

(1) The name of the person concerned 
together with his last known place of 
residence or business as reflected on 
the records of the self-regulatory orga-
nization; 

(2) The basis for any such disquali-
fication from membership, participa-
tion or association including (if based 
on a prior adjudication) a copy of the 
order or decision of the court, the Com-
mission or the self-regulatory organi-
zation which adjudicated the matter 
giving rise to such disqualification; 

(3) In the case of an admission, the 
date upon which it is proposed by the 
organization that such membership, 
participation or association shall be-

come effective, which shall be not less 
than 30 days from the date upon which 
the Commission receives the notice; 

(4) A description by or on behalf of 
the person concerned of the activities 
engaged in by the person since the dis-
qualification arose, the prospective 
business or employment in which the 
person plans to engage and the manner 
and extent of supervision to be exer-
cised over and by such person. This de-
scription shall be accompanied by a 
written statement submitted to the 
self-regulatory organization by the 
proposed employer setting forth the 
terms and conditions of such employ-
ment and supervision. The description 
also shall include (i) the qualifications, 
experience and disciplinary records of 
the proposed supervisors of the person 
and their family relationship (if any) 
to that person; (ii) the findings and re-
sults of all examinations conducted, 
during the two years preceding the fil-
ing of the notice, by self-regulatory or-
ganizations of the main office of the 
proposed employer and of the branch 
office(s) in which the employment will 
occur or be subject to supervisory con-
trols; (iii) a copy of a completed Form 
U–4 with respect to the proposed asso-
ciation of such person and a certifi-
cation by the self-regulatory organiza-
tion that such person is fully qualified 
under all applicable requirements to 
engage in the proposed activities; and 
(iv) the name and place of employment 
of any other associated person of the 
proposed employer who is subject to a 
statutory disqualification (other than 
a disqualification specified in para-
graph (a)(3)(iii) of this section); 

(5) If a hearing on the matter has 
been held by the organization, a cer-
tified record of the hearing together 
with copies of any exhibits introduced 
therein; 

(6) All written submissions not in-
cluded in a certified oral hearing 
record which were considered by the 
organization in its disposition of the 
matter; 

(7) An identification of any other 
self-regulatory organization which has 
indicated its agreement with the terms 
and conditions of the proposed admis-
sion or continuance; 

(8) All information furnished in writ-
ing to the self-regulatory organization 
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by the staff of the Commission for con-
sideration by the organization in its 
disposition of the matter or the incor-
poration by reference of such informa-
tion, and a statement of the organiza-
tion’s views thereon; and 

(9) Such other matters as the organi-
zation or person deems relevant. 

If the notice contains assertions of ma-
terial facts not a matter of record be-
fore the self-regulatory organization, 
such facts shall be sworn to by affi-
davit of the person or organization of-
fering such facts for Commission con-
sideration. The notice may be accom-
panied by a brief. 

(d) Application to the Commission for 
relief from certain statutory disqualifica-
tions. The filing of a notice pursuant to 
paragraph (a) of this section shall nei-
ther affect nor foreclose any action 
which the Commission may take with 
respect to such person pursuant to the 
provisions of section 15(b), 15B or 19(h) 
of the Act or any rule thereunder. Ac-
cordingly, a notice filed pursuant to 
paragraph (a) of this section with re-
spect to the membership, participation, 
or association of any person subject to 
an ‘‘applicable disqualification,’’ as de-
fined in paragraph (f) of this section, 
may be accompanied by an application 
by or on behalf of the person concerned 
to the Commission for an order declar-
ing, as applicable, that notwith-
standing such disqualification, the 
Commission: 

(1) Will not institute proceedings pur-
suant to section 15(b)(1)(B), 15(b)(4), 
15(b)(6), 15B(a)(2), 15B(c)(2), 19(h)(2) or 
19(h)(3) of the Act if such person seeks 
to obtain or continue registration as a 
broker or dealer or municipal securi-
ties dealer or association with a broker 
or dealer or municipal securities dealer 
so registered, or membership or par-
ticipation in a self-regulatory organi-
zation; 

(2) Will not direct otherwise, as pro-
vided in section 6(c)(2), 15A(g)(2) or 
17A(b)(4)(A) of the Act; and 

(3) Will deem such person qualified 
pursuant to Rule G–4 of the Municipal 
Securities Rulemaking Board under 
the Act. 

If a Commission consent is required in 
order to render a proposed association 
lawful under section 15(b)(6) or 

15B(c)(4) of the Act, an application by 
or on behalf of the person seeking such 
consent shall accompany the notice of 
the proposed association filed pursuant 
to paragraph (a) of this section. The 
Commission may, in its discretion and 
subject to such terms and conditions as 
it deems necessary, issue such an order 
and consent should the Commission de-
termine not to object to the position of 
the self-regulatory organization set 
forth in the notice or application; Pro-
vided, however, That nothing herein 
shall foreclose the right of any person, 
at his election, to apply directly to the 
Commission for such consent, if he 
makes such application pursuant to 
the terms of an existing order of the 
Commission under section 15(b)(6) or 
15B(c)(4) of the Act limiting his asso-
ciation with a broker or dealer or mu-
nicipal securities dealer but explicitly 
granting him such a right to apply for 
entry or reentry at a later time. 

(e) Contents of application to the Com-
mission. An application to the Commis-
sion pursuant to paragraph (d) of this 
section shall consist of the following, 
as appropriate: 

(1) The name of the person subject to 
the disqualification together with his 
last known place of residence or busi-
ness as reflected on the records of the 
self-regulatory organization; 

(2) A copy of the order or decision of 
the court, the Commission or the self- 
regulatory organization which adju-
dicated the matter giving rise to such 
‘‘applicable disqualification’’; 

(3) The nature of the relief sought 
and the reasons therefor; 

(4) A description of the activities en-
gaged in by the person since the dis-
qualification arose; 

(5) A description of the prospective 
business or employment in which the 
person plans to engage and the manner 
and extent of supervision to be exer-
cised over and by such person. This de-
scription shall be accompanied by a 
written statement submitted to the 
self-regulatory organization by the 
proposed employer setting forth the 
terms and conditions of such employ-
ment and supervision. The description 
also shall include (i) the qualifications, 
experience, and disciplinary records of 
the proposed supervisors of the person 
and their family relationship (if any) 
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to that person; (ii) the findings and re-
sults of all examinations conducted, 
during the two years preceding the fil-
ing of the application, by self-regu-
latory organizations of the main office 
of the proposed employer and of the 
branch office(s) in which the employ-
ment will occur or be subject to super-
visory controls; (iii) a copy of a com-
pleted Form U–4 with respect to the 
proposed association of such person 
and a certification by the self-regu-
latory organization that such person is 
fully qualified under all applicable re-
quirements to engage in the proposed 
activities; and (iv) the name and place 
of employment of any other associated 
person of the proposed employer who is 
subject to a statutory disqualification 
(other than a disqualification specified 
in paragraph (a)(3)(iii) of this section); 

(6) If a hearing on the matter has 
been held by the organization, a cer-
tified copy of the hearing record, to-
gether with copies of any exhibits in-
troduced therein; 

(7) All written submissions not in-
cluded in a certified oral hearing 
record which were considered by the 
organization in its disposition of the 
matter; 

(8) All information furnished in writ-
ing to the self-regulatory organization 
by the staff of the Commission for con-
sideration by the organization in its 
disposition of the matter or the incor-
poration by reference of such informa-
tion, and a statement of the organiza-
tion’s views thereon; and 

(9) Such other matters as the organi-
zation or person deems relevant. 

If the application contains assertions 
of material facts not a matter of record 
before the organization, such facts 
shall be sworn to by affidavit of the 
person or organization offering such 
facts for Commission consideration. 

(f) Definitions. For purposes of this 
rule: 

(1) The term applicable disqualification 
shall mean: 

(i) Any effective order of the Com-
mission pursuant to section 15(b) (4) or 
(6), 15B(c) (2) or (4) or 19(h) (2) or (3) of 
the Act— 

(A) Revoking, suspending or placing 
limitations on the registration, activi-
ties, functions, or operations of a 
broker or dealer; 

(B) Suspending, barring, or placing 
limitations on the association, activi-
ties, or functions of an associated per-
son of a broker or dealer; 

(C) Suspending or expelling any per-
son from membership or participation 
in a self-regulatory organization; or 

(D) Suspending or barring any person 
from being associated with a member 
of a national securities exchange or 
registered securities association; 

(ii) Any conviction of injunction of a 
type described in section 15(b)(4) (B) or 
(C) of the Act; or 

(iii) A failure under the provisions of 
Rule G–4 of the Municipal Securities 
Rulemaking Board under the Act, to 
meet qualifications standards, and 
such failure may be remedied by a find-
ing or determination by the Commis-
sion pursuant to such rule(s) that the 
person affected nevertheless meets 
such standards. 

(2) The term control shall mean the 
power to direct or cause the direction 
of the management or policies of a 
company whether through ownership of 
securities, by contract or otherwise; 
Provided, however, That 

(i) Any person who, directly or indi-
rectly, (A) has the right to vote 10 per-
cent or more of the voting securities, 
(B) is entitled to receive 10 percent or 
more of the net profits, or (C) is a di-
rector (or person occupying a similar 
status or performing similar functions) 
of a company shall be presumed to be a 
person who controls such company; 

(ii) Any person not covered by para-
graph (i) shall be presumed not to be a 
person who controls such company; and 

(iii) Any presumption may be rebut-
ted on an appropriate showing. 

(g) Where it deems appropriate to do 
so, the Commission may determine 
whether to (1) direct, pursuant to sec-
tion 6(c)(2), 15A(g)(2) or 17A(b)(4)(A) of 
the Act, that a proposed admission cov-
ered by a notice filed pursuant to para-
graph (a) of this section shall be denied 
or an order barring a proposed associa-
tion issued or (2) grant or deny an ap-
plication filed pursuant to paragraph 
(d) of this section on the basis of the 
notice or application filed by the self- 
regulatory organization, the person 
subject to the disqualification, or other 
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applicant (such as the proposed em-
ployer) on behalf of such person, with-
out oral hearing. Any request for oral 
hearing or argument should be sub-
mitted with the notice or application. 

(h) The Rules of Practice (17 CFR 
part 201) shall apply to proceedings 
under this rule to the extent that they 
are not inconsistent with this rule. 

(15 U.S.C. 78a et seq., as amended by Pub. L. 
94–29 (June 4, 1975) and by Pub. L. 98–38 (June 
6, 1983), particularly secs. 11A, 15, 19 and 23 
thereof (15 U.S.C. 78k–1, 78o, 78s and 78w)) 
[46 FR 58661, Dec. 3, 1981, as amended at 48 
FR 53691, Nov. 29, 1983] 

INSPECTION AND PUBLICATION OF 
INFORMATION FILED UNDER THE ACT 

§ 240.24b–1 Documents to be kept pub-
lic by exchanges. 

Upon action of the Commission 
granting an exchange’s application for 
registration or exemption, the ex-
change shall make available to public 
inspection at its offices during reason-
able office hours a copy of the state-
ment and exhibits filed with the Com-
mission (including any amendments 
thereto) except those portions thereof 
to the disclosure of which the exchange 
shall have filed objection pursuant to 
§ 240.24b–2 which objection shall not 
have been overruled by the Commission 
pursuant to section 24(b) of the Act. 

(Sec. 24, 48 Stat. 901; 15 U.S.C. 78x) 
[13 FR 8214, Dec. 22, 1948] 

CROSS REFERENCE: For regulations relating 
to registration and exemption of exchanges, 
see §§ 240.6a–1 to 240.6a–3. 

§ 240.24b–2 Nondisclosure of informa-
tion filed with the Commission and 
with any exchange. 

PRELIMINARY NOTE 

Confidential treatment requests shall be 
submitted in paper format only, whether or 
not the filer is required to submit a filing in 
electronic format. 

(a) Any person filing any registration 
statement, report, application, state-
ment, correspondence, notice or other 
document (herein referred to as the 
material filed) pursuant to the Act 
may make written objection to the 
public disclosure of any information 
contained therein in accordance with 
the procedure set forth below. The pro-
cedure provided in this rule shall be 

the exclusive means of requesting con-
fidential treatment of information re-
quired to be filed under the Act. 

(b) The person shall omit from mate-
rial filed the portion thereof which it 
desires to keep undisclosed (hereinafter 
called the confidential portion). In lieu 
thereof, it shall indicate at the appro-
priate place in the material filed that 
the confidential portion has been so 
omitted and filed separately with the 
Commission. The person shall file with 
the copies of the material filed with 
the Commission: 

(1) One copy of the confidential por-
tion, marked ‘‘Confidential Treat-
ment,’’ of the material filed with the 
Commission. The copy shall contain an 
appropriate identification of the item 
or other requirement involved and, 
notwithstanding that the confidential 
portion does not constitute the whole 
of the answer, the entire answer there-
to; except that in the case where the 
confidential portion is part of a finan-
cial statement or schedule, only the 
particular financial statement or 
schedule need be included. The copy of 
the confidential portion shall be in the 
same form as the remainder of the ma-
terial filed; 

(2) An application making objection 
to the disclosure of the confidential 
portion. Such application shall be on a 
sheet or sheets separate from the con-
fidential portion, and shall contain (i) 
an identification of the portion; (ii) a 
statement of the grounds of objection 
referring to, and containing an anal-
ysis of, the applicable exemption(s) 
from disclosure under the Commis-
sion’s rules and regulations adopted 
under the Freedom of Information Act 
(17 CFR 200.80), and a justification of 
the period of time for which confiden-
tial treatment is sought; (iii) a written 
consent to the furnishing of the con-
fidential portion to other government 
agencies, offices or bodies and to the 
Congress; and (iv) the name of each ex-
change, if any, with which the material 
is filed. 

(3) The copy of the confidential por-
tion and the application filed in ac-
cordance with this paragraph (b) shall 
be enclosed in a separate envelope 
marked ‘‘Confidential Treatment’’ and 
addressed to The Secretary, Securities 
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and Exchange Commission, Wash-
ington, DC 20549. 

(c) Pending a determination as to the 
objection filed the material for which 
confidential treatment has been ap-
plied will not be made available to the 
public. 

(d)(1) If it is determined that the ob-
jection should be sustained, a notation 
to that effect will be made at the ap-
propriate place in the material filed. 
Such a determination will not preclude 
reconsideration whenever appropriate, 
such as upon receipt of any subsequent 
request under the Freedom of Informa-
tion Act (5 U.S.C. 552) and, if appro-
priate, revocation of the confidential 
status of all or a portion of the infor-
mation in question. Where an initial 
determination has been made under 
this rule to sustain objections to dis-
closure, the Commission will attempt 
to give the person requesting confiden-
tial treatment advance notice, wher-
ever possible, if confidential treatment 
is revoked. 

(2) In any case where an objection to 
disclosure has been disallowed or where 
a prior grant of confidential treatment 
has been revoked, the person who re-
quested such treatment will be so in-
formed by registered or certified mail 
to the person or his agent for service. 
Pursuant to § 201.431 of this chapter, 
persons making objections to disclo-
sure may petition the Commission for 
review of a determination by the Divi-
sion disallowing objections or revoking 
confidential treatment. 

(e) The confidential portion shall be 
made available to the public at the 
time and according to the conditions 
specified in paragraphs (d) (1) and (2) of 
this section: 

(1) Upon the lapse of five days after 
the dispatch of notice by registered or 
certified mail of a determination dis-
allowing an objection, if prior to the 
lapse of such five days the person shall 
not have communicated to the Sec-
retary of the Commission his intention 
to seek review by the Commission 
under § 201.431 of this chapter of the de-
termination made by the Division; or 

(2) If such a petition for review shall 
have been filed under § 201.431 of this 
chapter, upon final disposition thereof 
adverse to the petitioner. 

(f) If the confidential portion is made 
available to the public, one copy there-

of shall be attached to each copy of the 
material filed with the Commission 
and with each exchange. 
[41 FR 20578, May 19, 1976, as amended at 58 
FR 14685, Mar. 18, 1993; 60 FR 32825, June 23, 
1995; 60 FR 47692, Sept. 14, 1995; 61 FR 30404, 
June 14, 1996] 

§ 240.24b–3 Information filed by 
issuers and others under sections 
12, 13, 14, and 16. 

(a) Except as otherwise provided in 
this section and in § 240.17a–6, each ex-
change shall keep available to the pub-
lic under reasonable regulations as to 
the manner of inspection, during rea-
sonable office hours, all information 
regarding a security registered on such 
exchange which is filed with it pursu-
ant to section 12, 13, 14, or 16, or any 
rules or regulations thereunder. This 
requirement shall not apply to any in-
formation to the disclosure of which 
objection has been filed pursuant to 
§ 240.24b–2, which objection shall not 
have been overruled by the Commission 
pursuant to section 24(b). The making 
of such information available pursuant 
to this section shall not be deemed a 
representation by any exchange as to 
the accuracy, completeness, or genu-
ineness thereof. 

(b) In the case of an application for 
registration of a security pursuant to 
section 12 an exchange may delay mak-
ing available the information con-
tained therein until it has certified to 
the Commission its approval of such se-
curity for listing and registration. 

(Sec. 24, 48 Stat. 901, as amended; 15 U.S.C. 
78x) 
[16 FR 3109, Apr. 10, 1951] 

§ 240.24c-1 Access to nonpublic infor-
mation. 

(a) For purposes of this section, the 
term ‘‘nonpublic information’’ means 
records, as defined in Section 24(a) of 
the Act, and other information in the 
Commission’s possession, which are not 
available for public inspection and 
copying. 

(b) The Commission may, in its dis-
cretion and upon a showing that such 
information is needed, provide non-
public information in its possession to 
any of the following persons if the per-
son 
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receiving such nonpublic information 
provides such assurances of confiden-
tiality as the Commission deems ap-
propriate: 

(1) A federal, state, local or foreign 
government or any political subdivi-
sion, authority, agency or instrumen-
tality of such government; 

(2) A self-regulatory organization as 
defined in Section 3(a)(26) of the Act, or 
any similar organization empowered 
with self-regulatory responsibilities 
under the federal securities laws (as de-
fined in Section 3(a)(47) of the Act), the 
Commodity Exchange Act (7 U.S.C. 1, 
et seq.), or any substantially equivalent 
foreign statute or regulation; 

(3) A foreign financial regulatory au-
thority as defined in Section 3(a)(51) of 
the Act; 

(4) The Securities Investor Protec-
tion Corporation or any trustee or 
counsel for a trustee appointed pursu-
ant to Section 5(b) of the Securities In-
vestor Protection Act of 1970; 

(5) A trustee in bankruptcy; 
(6) A trustee, receiver, master, spe-

cial counsel or other person that is ap-
pointed by a court of competent juris-
diction or as a result of an agreement 
between the parties in connection with 
litigation or an administrative pro-
ceeding involving allegations of viola-
tions of the securities laws (as defined 
in Section 3(a)(47) of the Act) or the 
Commission’s Rules of Practice, 17 
CFR Part 201, or otherwise, where such 
trustee, receiver, master, special coun-
sel or other person is specifically des-
ignated to perform particular functions 
with respect to, or as a result of, the 
litigation or proceeding or in connec-
tion with the administration and en-
forcement by the Commission of the 
federal securities laws or the Commis-
sion’s Rules of Practice; 

(7) A bar association, state account-
ancy board or other federal, state, local 
or foreign licensing or oversight au-
thority, or a professional association 
or self-regulatory authority to the ex-
tent that it performs similar functions; 
or 

(8) A duly authorized agent, em-
ployee or representative of any of the 
above persons. 

(c) Nothing contained in this section 
shall affect: 

(1) The Commission’s authority or 
discretion to provide or refuse to pro-
vide access to, or copies of, nonpublic 
information in its possession in accord-
ance with such other authority or dis-
cretion as the Commission possesses by 
statute, rule or regulation; or 

(2) The Commission’s responsibilities 
under the Privacy Act of 1974 (5 U.S.C. 
552a), or the Right to Financial Pri-
vacy Act of 1978 (12 U.S.C. 3401–22) as 
limited by section 21(h) of the Act. 
[58 FR 52419, Oct. 8, 1993] 

§ 240.31–1 Securities transactions ex-
empt from transaction fees. 

Preliminary Note 

The section 31 fee for options trans-
actions occurring on a national securi-
ties exchange, or transactions in op-
tions subject to prompt last sale re-
porting occurring otherwise than on an 
exchange, is to be paid by the exchange 
or the national securities association 
itself, respectively, or the Options 
Clearing Corporation on behalf of the 
exchange or association, and such fee is 
to be computed on the basis of the op-
tion premium (market price) for the 
sale of the option. In the event of the 
exercise of an option, whether such op-
tion is traded on an exchange or other-
wise, a section 31 fee is to be paid by 
the exchange or the national securities 
association itself, or the Options Clear-
ing Corporation on behalf of the ex-
change or association, and such fee is 
to be computed on the basis of the ex-
ercise price of the option. 

(a) The following shall be exempt 
from section 31 of the Act: 

(1) Transactions in securities offered 
pursuant to an effective registration 
statement under the Securities Act of 
1933 (except transactions in put or call 
options issued by the Options Clearing 
Corporation) or offered in accordance 
with an exemption from registration 
afforded by section 3(a) or 3(b) thereof 
(15 U.S.C. 77c(a) or 77c(b)), or a rule 
thereunder. 

(2) Transactions by an issuer not in-
volving any public offering within the 
meaning of section 4(2) of the Securi-
ties Act of 1933 (15 U.S.C. 77d(2)); 

(3) The purchase or sale of securities 
pursuant to and in consummation of a 
tender or exchange offer; 
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(4) The purchase or sale of securities 
upon the exercise of a warrant or right 
(except a put or call), or upon the con-
version of a convertible security; and 

(5) Transactions which are executed 
outside the United States and are not 
reported, or required to be reported, to 
a transaction reporting association as 
defined in § 240.11Aa3–1 (Rule 11Aa3–1 
under the Act) and any approved plan 
filed thereunder; 

(b) Over-the-counter (‘‘OTC’’) trans-
actions in OTC securities which are 

subject to unlisted trading privileges 
on a national securities exchange shall 
be exempt only from section 31(c) of 
the Act. 7 
[Revised and amended at 61 FR FR 68594, 
Dec. 30, 1996] 

Subpart B—Rules and Regulations 
Under the Securities Investor 
Protection Act of 1970 [Re-
served] 

PART 241—INTERPRETATIVE RELEASES RELATING TO THE SECURI-
TIES EXCHANGE ACT OF 1934 AND GENERAL RULES AND REGULA-
TIONS THEREUNDER 

Subject Release 
No. Date Fed. Reg. Vol. and 

Page 

Excerpt from letter relating to section 16(a) ...................................................... 21 Oct. 1, 1934 11 FR 10968. 
Statement by Commission to correct the erroneous impression created by 

certain commercial institutions with respect to the necessity for filing re-
ports with the Commission.

68 July 22, 1934 Do. 

Letter of General Counsel relating to section 16(a) .......................................... 116 Mar. 9, 1935 Do. 
Opinion of General Counsel relating to section 16(a) ....................................... 175 Apr. 16, 1935 Do. 
Excerpt from a general letter relating to section 16(a) ..................................... 227 May 14, 1935 Do. 
Opinion of the Director of the Division of Forms and Regulations discussing 

the definition of ‘‘parent’’ as used in various forms under the Securities Act 
of 1933 and the Securities Exchange Act of 1934.

1131 Apr. 7, 1937 Do. 

Statement by Commission with respect to the purpose of the disclosure re-
quirements of section 14 and the rules adopted thereunder.

1350 Aug. 13, 1937 11 FR 10969. 

Opinion of Director of the Trading and Exchange Division relating to Rules 
X–15C1–6 (17 CFR 240.15c1–6) and X–10B–2 (17 CFR 240.10b–2).

1411 Oct. 7, 1937 Do. 

Opinion of Director of the Trading and Exchange Division relating to Rule X– 
15C1–1(a) (17 CFR, 240.15c1–1a).

1462 Nov. 15, 1937 Do. 

Partial text of letter of February 2, 1938, from the Secretary of the New York 
Stock Exchange to its members, relating to Rules X–3B–3 (17 CFR 
240.3b–3), X–10A–1 (17 CFR 240.10a–1), and X–10A–2 (17 CFR 
240.10a–2), together with a letter from Director of Trading and Exchange 
Division, concurring in the opinions expressed by the Exchange.

1571 Feb. 5, 1938 Do. 

Opinion of General Counsel relating to section 16(a) ....................................... 1965 Dec. 21, 1938 11 FR 10970. 
Letter of General Counsel concerning the services of former employees of 

the Commission in connection with matters with which such employees be-
come familiar during their course of employment with the Commission.

2066 May 5, 1939 11 FR 10971. 

Statement of Commission and separate statement by Commissioner Healy 
on the problem of regulating the ‘‘pegging, fixing and stabilizing’’ of secu-
rity prices under sections 9(a)(2), 9(a)(6) and 15(c)(1) of the Securities Ex-
change Act.

2446 Mar. 18, 1940 Do. 

Statement of Commission respecting distinctions between the reporting re-
quirements of section 16(a) of the Securities Exchange Act of 1934 and 
section 30(f) of the Investment Company Act of 1940.

2687 Nov. 16, 1940 11 FR 10981. 

Statement of Commission issued in connection with the adoption of Rules X– 
8C–1 (17 CFR, 240.8c–1) and X–15–C2–1 (17 CFR, 240.15c 2–1) under 
the Securities Exchange Act of 1934 relating to the hypothecation of cus-
tomers’ securities by members of national securities exchanges and other 
brokers and dealers.

2690 Nov. 15, 1940 11 FR 10982. 

Opinion of General Counsel relating to paragraph (b)(2)(ii) of Rules X–8C–1 
(17 CFR, 240.8c–1) and X–15C2–1 (17 CFR, 240.15C 2–1) under the Se-
curities Exchange Act.

2822 Mar. 17, 1941 11 FR 10983. 

Partial text of letter sent by Director of the Trading and Exchange Division to 
certain securities dealers who had failed to keep records of the times of 
their securities transactions, as required by Rules X–17A–3 (17 CFR, 
240.17a–3) and X–17A–4 (17 CFR, 240.17a–4) under the Securities Ex-
change Act.

3040 Oct. 13, 1941 11 FR 10984. 

Opinion of General Counsel relating to the anti-manipulation provisions of 
sections 9(a)(2), 10(b) and 15(c)(1) of the Securities Exchange Act of 
1934, as well as section 17(a) of the Securities Act of 1933.

3056 Oct. 27, 1941 Do. 
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