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withheld; from any fine (civil or crimi-
nal), forfeited bail bond, penalty, or
forfeiture incurred; or, if the forfeiture
is remitted, from the monetary penalty
recovered for remission of the forfeit-
ure. The amount of the award paid to
informants shall not exceed $250,000 for
any one case, regardless of the number
of recoveries that result from the infor-
mation furnished; however, no claim of
less than $100 will be paid.

(b) Filing of claim. A claim shall be
filed, in duplicate, on Customs Form
4623 with the Special Agent in Charge,
who shall make a recommendation on
the form as to approval and the
amount of the award. The Special
Agent in Charge shall forward the form
to the port director, who shall make a
recommendation on the form as to ap-
proval and the amount of the award.
The port director shall forward the
form to Customs Headquarters for ac-
tion. If for any reason a claim has not
been transmitted by the port director,
the claimant may apply directly to
Customs Headquarters.

[T.D. 98-22, 63 FR 11826, Mar. 11, 1998]
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§162.0 Scope.

This part sets forth the record-
keeping requirements and procedures
governing the examination of records
and persons in connection with any
audit or other inquiry or investigation
conducted for the purpose of
ascertaining the correctness of any
entry, for determining the liability of
any person for duties and taxes due or
which may be due, for determining li-
ability for fines, penalties, and forfeit-
ures, or for insuring compliance with
the laws and regulations administered
by Customs. It also contains provisions
for the inspection, examination, and
search of persons, vessels, aircraft, ve-
hicles, and merchandise involved in im-
portation, for the seizure of property,
and for the forfeiture and sale of seized
property. It also contains provisions
for Customs enforcement of the con-
trolled substances, narcotics and mari-
huana laws. Provisions relating to peti-
tions for remission or mitigation of
fines, penalties, and forfeitures in-
curred are contained in part 171 of this
chapter. Additional provisions concern-
ing records maintenance and examina-
tion applicable to U.S. importers, ex-
porters and producers under the North
American Free Trade Agreement are
contained in part 181 of this chapter.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 79-159, 44 FR 31970, June 4,
1979; T.D. 94-1, 58 FR 69472, Dec. 30, 1993]

Subpart A—Recordkeeping, In-
spection, Examination, and
Search

SOURCE: T.D. 79-159, 44 FR 31970, June 4,
1979, unless otherwise noted.
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8§162.1 [Reserved]

§162.1a Definitions.

When used in §§162.1a through 162.1i,
the following terms shall have the
meaning indicated:

(a) Records. ‘““Records’ means:

(1) Statements, declarations, books,
papers, correpondence, accounts, tech-
nical data, automated record storage
devices (e.g., magnetic discs and tapes),
computer programs necessary to re-
trieve information in a usable form,
and other documents which:

(i) Pertain to any importation, or to
the information contained in the docu-
ments required by law or regulation
under the Tariff Act of 1930, as amend-
ed, in connection with the entry of
merchandise;

(ii) Are of the type normally kept in
the ordinary course of business; and

(iii) Are sufficiently detailed:

(A) To establish the right to make
entry,

(B) To establish the correctness of
any entry,

(C) To determine the liability of any
person for duties and taxes due, or
which may be due, the United States,

(D) To determine the liability of any
person for fines, penalties, and forfeit-
ures, and

(E) To determine whether the person
has complied with the laws and regula-
tions administered by the Customs
Service; and

(2) Any other documents required
under laws or regulations administered
by the Customs Service.

(b) Third-party recordkeeper. ‘““Third-
party recordkeeper’” means any Cus-
toms broker, attorney, or accountant.

(c) Summons. ‘“Summons’ means any
summons issued under this subpart
which requires either the production of
records or the giving of testimony, or
both.

(d) Technical data. ““Technical data”
includes records, diagrams, and other
data with regard to a business or an en-
gineering or exploration operation,
whether conducted inside or outside
the United States, and whether on
paper, cards, photographs, blueprints,
tapes, microfiche, film, or other media.

§162.1d

§162.1b Recordkeeping.

(a) Who must keep records. Any owner,
importer, consignee, or their agent who
imports, or knowingly causes to be im-
ported, any merchandise into the Cus-
toms territory of the United States,
shall make and keep records as defined
in §162.1a(a).

(b) Domestic transaction excluded. A
person ordering merchandise from an
importer in a domestic transaction
does not knowingly cause merchandise
to be imported and is not required to
make and keep records unless:

(1) The terms and conditions of the
importation are controlled by the per-
son placing the order with the importer
(e.g., the importer is not an independ-
ent contractor but the agent of the per-
son placing the order); or

(2) Technical data, molds, equipment,
other production assistance, material,
components, or parts are furnished by
the person placing the order with the
importer with knowledge that they
will be used in the manufacture or pro-
duction of the imported merchandise.

§162.1c Record retention period.

Unless a different period of time is
provided elsewhere in the chapter with
respect to a specific type of record, any
record required or made under §162.1b
shall be kept for 5 years from the date
of entry of the merchandise.

§162.1d Examination of records and
witnesses.

(a) Examination. During the course of
any inquiry or investigation initiated:

(1) To determine the correctness of
any entry, the liability of any person
for duties and taxes due or which may
be due, or any liability for fines, pen-
alties and forfeitures, or

(2) To insure compliance with the
laws and regulations administered by
the Customs Service, any Customs offi-
cer, during normal business hours and,
to the extent possible, at a time mutu-
ally convenient to the parties, may ex-
amine, or cause to be examined, any
relevant records, statements, declara-
tions, or other documents by providing
the person with reasonable notice, ei-
ther orally or in writing, which de-
scribes the records with reasonable
specificity.
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§162.1e

(b) Summons. During the course of
any inquiry or investigation initiated
for the reasons set forth in paragraph
(a) of this section, the Commissioner of
Customs or his designee, but no des-
ignee of the Commissioner below the
rank of port director or special agent
in charge, upon reasonable notice, may
issue a summons to:

(1) Any person who imported mer-
chandise, or knowingly caused mer-
chandise to be imported,

(2) Any officer, employee, or agent of
a person who imported merchandise or
knowingly caused merchandise to be
imported,

(3) Any person having possession,
custody, or care of records relating to
importations, or

(4) Any other person deemed proper
to either produce records or give testi-
mony, or both.

(c) Transcript of testimony under oath.
Testimony of any person taken under
paragraph (a) or (b) of this section may
be taken under oath and when so taken
shall be transcribed. When testimony is
transcribed, a copy shall be made
available on request to the witness un-
less for good cause shown the issuing
officer determines under 5 U.S.C. 555
that a copy should not be provided. In
that event, the witness shall be limited
to inspection of the official transcript
of the testimony. The testimony or
transcript may be in the form of a
written statement under oath provided
by the person examined at the request
of a Customs officer.

[T.D. 79-159, 44 FR 31970, June 4, 1979, as
amended by T.D. 93-66, 58 FR 44131, Aug. 19,
1993]

§162.1e Contents of summons.

(a) Summons for person. Any summons
issued under §162.1d(b) to compel ap-
pearance shall state:

(1) The name, title, and telephone
number of the Customs officer before
whom the appearance shall take place;

(2) The address where the person
shall appear, not to exceed 100 miles
from the place where the summons was
served;

(3) The time of appearance; and

(4) The name, address, and telephone
number of the Customs officer issuing
the summons.

19 CFR Ch. | (4-1-98 Edition)

(b) Summons of records. If the sum-
mons requires the production of
records, the summons, in addition to
containing the information required by
paragraph (a) of this section, shall de-
scribe the records with reasonable
specificity.

§162.1f Service of summons.

(a) Who may serve. Any Customs offi-
cer is authorized to serve a summons
issued under this part.

(b) Method of service—(1) Natural per-
son. Service upon a natural person
shall be made by personal delivery.

(2) Corporation, partnership, or associa-
tion. Service shall be made upon a do-
mestic or foreign corporation, or upon
a partnership or other unincorporated
association which is subject to suit
under a common name, by delivery to
an officer, managing or general agent,
or any other agent authorized to re-
ceive service of process.

(c) Certificate of service. On the hear-
ing of an application for the enforce-
ment of the summons, the certificate
of service signed by the person serving
the summons is prima facie evidence of
the facts it states.

§162.1g Third-party recordkeeper.

(a) Notice. Except as provided by
paragraph (f) of this section, if a sum-
mons issued under §162.1d to a third-
party recordkeeper requires the pro-
duction of records or testimony relat-
ing to import transactions of any per-
son other than the person summoned,
and the person is identified in the de-
scription of the records in the sum-
mons, notice of the summons shall be
provided the person identified in the
description of the records contained in
the summons.

(b) Time of notice. Notice of service of
summons required by paragraph (a) of
this section should be provided by the
issuing officer immediately after serv-
ice of summons is obtained under
§162.1f, but in no event shall notice be
given less than 10 business days before
the date set in the summons for the ex-
amination of records or persons.

(c) Contents of notice. The issuing offi-
cer shall insure that any notice issued
under this section includes a copy of
the summons and contains the follow-
ing information:
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(1) That compliance with the sum-
mons may be stayed if written direc-
tion is given by the person receiving
notice to the person summoned not to
comply with the summons.

(2) That a copy of the direction not
to comply and a copy of the summons
shall be mailed by registered or cer-
tified mail to the person summoned at
the addresses in the summons and to
the issuing Customs officer.

(3) That the actions under paragraphs
(c)(1) and (c)(2) of this section shall be
accomplished not later than the day
before the day fixed in the summons as
the day upon which the records are to
be examined or testimony given.

(d) Service of notice. The issuing offi-
cer shall serve the notice required by
paragraph (a) of this section in the
same manner as is prescribed in §162.1f
for the service of a summons, or by cer-
tified or registered mail to the last
known address of the person entitled to
notice.

(e) Examination precluded. If notice is
required by this section, no records
may be examined and no testimony
may be taken before the date fixed in
the summons as the date to examine
the records or to take the testimony. If
the owner, importer, consignee, or
their agent, or any other person con-
cerned issues a stay of the summons,
no examination shall take place, and
no testimony shall be taken, without
the consent of the person staying com-
pliance, or without an order issued by
a U.S. district court.

(f) Exceptions to notice—(1) Personal li-
ability for duties and taxes. This section
does not apply to any summons served
on the person, or any officer or em-
ployee of the person, with respect to
whose liability for duties and taxes the
summons is issued.

(2) Verification. This section does not
apply to any summons issued to deter-
mine whether or not records of the im-
port transactions of an identified per-
son have been made or kept.

(3) Court order. Notice shall not be
given if a U.S. district court deter-
mines, upon petition by the issuing
Customs officer, that reasonable cause
exists to believe giving notice may lead
to an attempt:

(i) To conceal, destroy, or alter rel-
evant records;

§162.3

(ii) To prevent the communication of
information from other persons
through intimidation, bribery, or collu-
sion; or

(iii) To flee to avoid prosecution, tes-
tifying, or production of records.

§162.1h Enforcement of summons.

Whenever any person does not com-
ply with a summons issued under
§162.1d, the issuing officer may request
the appropriate U.S. attorney to seek
an order requiring compliance from the
U.S district court for the district in
which the person is found or resides or
is doing business.

§162.1i Failure to comply with court
order.

(a) Importations prohibited. If a person
fails to comply with a court order en-
forcing the summons and is adjudged
guilty of contempt, the Commissioner
of Customs, with the approval of the
Secretary of the Treasury, for so long
as that person remains in contempt,

(1) May prohibit importation of mer-
chandise by that person, directly or in-
directly, or for that person’s account,
and

(2) May withhold delivery of mer-
chandise imported by that person, di-
rectly, or indirectly, or for that per-
son’s account.

(b) Sale of merchandise. If any person
remains in contempt for more than 1
year after the Commissioner issues in-
structions to withhold delivery, the
merchandise shall be considered aban-
doned, and shall be sold at public auc-
tion or otherwise disposed of in accord-
ance with subpart E of this part.

§162.2 [Reserved]

§162.3 Boarding and search of vessels.

(a) General authority. A Customs offi-
cer, for the purpose of examining the
manifest and other documents and pa-
pers and examining, inspecting and
searching the vessel, may at any time
go on board:

(1) Any vessel at any place in the
United States or within the Customs
waters of the United States;

(2) Any American vessel on the high
seas;

(3) Any vessel within a Customs-en-
forcement area designated such under
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§162.4

the provisions of the Anti-Smuggling
Act (Act of August 5, 1935, as amended,
49 Stat. 517; 19 U.S.C. 1701, 1703 through
1711), but Customs officers shall not
board a foreign vessel upon the high
seas in contravention of any treaty
with a foreign government, or in the
absence of a special arrangement with
the foreign government concerned.

(b) Search of army or navy vessel. If
the port director or special agent in
charge believes that sufficient grounds
exist to justify a search of any army or
navy vessel, the facts shall be reported
to the commanding officer or master of
the vessel with a request that he cause
a full search to be made, and advise the
port director or special agent in charge
of the result of such search. If, after
the cargo has been discharged, pas-
sengers and their baggage landed, and
the baggage of officers and crew-
members examined and passed, the
port director or special agent in charge
believes that sufficient grounds exist
to justify the continuance of Customs
supervision of the vessel, the com-
manding officer or master of the vessel
shall be advised accordingly.

(c) Assistance of other agencies. Cus-
toms officers are authorized to assist
any other agency in the enforcement of
United States laws on any vessel.

[T.D. 84-18, 48 FR 52899, Nov. 23, 1983]

§162.4 Search for letters.

A Customs officer may search vessels
for letters which may be on board or
may have been conveyed contrary to
law on board any vessel or on any post
route, and shall seize such letters and
deliver them to the nearest post office
or detain them subject to the orders of
the postal authorities.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972]

§162.5 Search of arriving vehicles and
aircraft.

A customs officer may stop any vehi-
cle and board any aircraft arriving in
the United States from a foreign coun-
try for the purpose of examining the
manifest and other documents and pa-
pers and examining, inspecting, and
searching the vehicle or aircraft.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as

amended by T.D. 90-34, 55 FR 17597, Apr. 26,
1990]
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8§162.6 Search of persons,
and merchandise.

baggage,

All persons, baggage, and merchan-
dise arriving in the Customs territory
of the United States from places out-
side thereof are liable to inspection
and search by a Customs officer. Port
directors and special agents in charge
are authorized to cause inspection, ex-
amination, and search to be made
under section 467, Tariff Act of 1930, as
amended (19 U.S.C. 1467), of persons,
baggage, or merchandise, even though
such persons, baggage, or merchandise
were inspected, examined, searched, or
taken on board the vessel at another
port or place in the United States or
the Virgin Islands, if such action is
deemed necessary or appropriate.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972]

§162.7 Search of vehicles, persons, or
beasts.

A Customs officer may stop, search,
and examine any vehicle, person, or
beast, or search any trunk or envelope
wherever found, in accordance with
section 3061 of the Revised Statutes (19
U.S.C. 482).[T.D. 72-211, 37 FR 16488,
Aug. 15, 1972, as amended by T.D. 90-34,
55 FR 17597, Apr. 26, 1990]

§162.8 Preclearance
examinations.

inspections and

In connection with inspections and
examinations conducted in accordance
with §148.22(a) of this chapter, United
States Customs officers stationed in a
foreign country may exercise such
functions and perform such duties (in-
cluding inspections, examinations,
searches, seizures, and arrests), as may
be permitted by treaty, agreement, or
law of the country in which they are
stationed.

[T.D. 89-22, 54 FR 5077, Feb. 1, 1989]
Subpart B—Search Warrants

§162.11 Authority to
rants.

procure war-

Customs officers are authorized to
procure search warrants under the pro-
visions of section 595, Tariff Act of 1930,
as amended (19 U.S.C. 1595). However, a
Customs officer who is lawfully on any
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premises and is able to identify mer-
chandise which has been imported con-
trary to law may seize such merchan-
dise without a warrant. If merchandise
is in a building on the boundary, see
§123.71 of this chapter.

§162.12 Service of search warrant.

A search warrant shall be served in
person by the officer to whom it is
issued and addressed. In serving a
search warrant, the officer shall leave
a copy of the warrant with the person
in charge or possession of the premises,
or in the absence of any person, the
copy shall be left in some conspicuous
place on the premises searched.

§162.13 Search of rooms not described
in warrant.

When a Customs officer is acting
under a warrant to search the rooms in
a building occupied by persons named
or described in the warrant, no search
shall be made of any rooms in such
building which are not described in the
warrant as occupied by such persons.

§162.15 Receipt for seized property.

A receipt for property seized under a
search warrant shall be left with the
person in charge or possession of the
premises, or in the absence of any per-
son, the receipt shall be left in some
conspicuous place on the premises
searched.

Subpart C—Seizures

§162.21 Responsibility and authority
for seizures.

(a) Seizures by Customs officers. Prop-
erty may be seized, if available, by any
Customs officer who has reasonable
cause to believe that any law or regula-
tion enforced by the Customs Service
has been violated, by reason of which
the property has become subject to sei-
zure or forfeiture. This paragraph does
not authorize seizure when seizure or
forfeiture is restricted by law or regu-
lation (see, for example, §162.75), nor
does it authorize a remedy other than
seizure when seizure or forfeiture is re-
quired by law or regulation. A receipt
for seized property shall be given at the
time of seizure to the person from
whom the property is seized.

§162.22

(b) Seizure by persons other than Cus-
toms officers. The port director may
adopt a seizure made by a person other
than a Customs officer if such port di-
rector has reasonable cause to believe
that the property is subject to forfeit-
ure under the Customs laws.

(c) Seizure by State official. If a duly
constituted State official has seized
any merchandise, vessel, aircraft, vehi-
cle, or other conveyance under provi-
sions of the statutes of such State,
such property shall not be seized by a
Customs officer unless the property is
voluntarily turned over to him to be
proceeded against under the Federal
statutes.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 79-160, 44 FR 31956, June 4,
1979]

§162.22 Seizure of conveyances.

(a) General applicability. If it shall ap-
pear to any officer authorized to board
conveyances and make seizures that
there has been a violation of any law of
the United States whereby a vessel, ve-
hicle, aircraft, or other conveyance, or
any merchandise on board of or im-
ported by such vessel, vehicle, aircraft,
or other conveyance is liable to forfeit-
ure, the officer shall seize such convey-
ance and arrest any person engaged in
such violation. Common carriers are
exempted from seizure except under
certain specified conditions as provided
for in section 594, Tariff Act of 1930 (19
U.S.C. 1594).

(b) Facilitating importation contrary to
law. Except as provided in §171.52(b),
every vessel, vehicle, animal, aircraft,
or other thing, which is being or has
been used in, or to aid or facilitate, the
importation, bringing in, unlading,
landing, removal, concealing, harbor-
ing or subsequent transportation of
any article which is being, or has been
introduced or attempted to be intro-
duced into the United States contrary
to law, shall be seized and held subject
to forfeiture. Any person who directs,
assists financially or otherwise, or is in
any way concerned in any such unlaw-
ful activity shall be liable to a penalty
equal to the value of the article or arti-
cles involved.

229



§162.23

(c) Common carrier clearance. Unless
specifically authorized by law, clear-
ance of vessels within the common car-
rier exception of section 594, Tariff Act
of 1930 (19 U.S.C. 1594), shall not be re-
fused for the purpose of collecting a
fine imposed upon the master or owner,
unless either of them was a party to
the illegal act. The Government’s rem-
edy in such cases is limited to an ac-
tion against the master or owner.

(d) Retention of vessel or vehicle pend-
ing penalty payment. If a penalty is in-
curred under section 460, Tariff Act of
1930, as amended (19 U.S.C. 1460), by a
person in charge of a vessel or vehicle
and the vessel or vehicle is not subject
to seizure, such vessel or vehicle may
be held by the port director under sec-
tion 594, Tariff Act of 1930, until the
penalty incurred by the person in
charge has been settled.

(e) Maritime Administration vessels; ex-
emption from penalty. (1) When a vessel
owned or chartered under bareboat
charter by the Maritime Administra-
tion and operated for its account be-
comes liable for the payment of a pen-
alty incurred for violation of the Cus-
toms revenue or navigation laws, clear-
ance of the vessel shall not be withheld
nor shall any proceedings be taken
against the vessel itself looking to the
enforcement of such liability.

(2) This exemption shall not in any
way be considered to relieve the master
of any such vessel or other person in-
curring such penalties from personal li-
ability for payment.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 89-86, 54 FR 37602, Sept. 11,
1989]

§162.23 Seizure under section 596(c),
Tariff Act of 1930, as amended (19
U.S.C. 1595a(c)).

(a) Mandatory seizures. The following,
if introduced or attempted to be intro-
duced into the United States contrary
to law, shall be seized pursuant to sec-
tion 596(c), Tariff Act of 1930, as amend-
ed (19 U.S.C. 1595a(c)):

(1) Merchandise that is stolen, smug-
gled, or clandestinely imported or in-
troduced;

(2) A controlled substance, as defined
in the Controlled Substance Act (21
U.S.C. 801 et seq.), not imported in ac-
cordance with law; or
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(3) A contraband article, as defined in
section 1 of the Act of August 9, 1939 (49
U.S.C. 80302).

(b) Permissive seizures. The following,
if introduced or attempted to be intro-
duced into the United States contrary
to law, may be seized pursuant to sec-
tion 596(c), Tariff Act of 1930, as amend-
ed (19 U.S.C. 1595a(c)):

(1) Merchandise the importation or
entry of which is subject to any re-
striction or prohibition imposed by law
relating to health, safety, or conserva-
tion, and which is not in compliance
with the applicable rule, regulation or
statute;

(2) Merchandise the importation or
entry of which requires a license, per-
mit or other authorization of a United
States Government agency, and which
is not accompanied by such license,
permit or authorization;

(3) Merchandise or packaging in
which copyright, trademark or trade
name protection violations are in-
volved (including, but not limited to, a
violation of sections 42, 43 or 45 of the
Act of July 5, 1946 (15 U.S.C. 1124, 1125
or 1127), sections 506 or 509 of title 17,
United States Code, or sections 2318 or
2320 of title 18, United States Code);

(4) Trade dress merchandise involved
in the violation of a court order citing
section 43 of the Act of July 5, 1946 (15
U.S.C. 1125);

(5) Merchandise marked inten-
tionally in violation of 19 U.S.C. 1304;

(6) Merchandise for which the im-
porter has received written notices
that previous importations of identical
merchandise from the same supplier
were found to have been in violation of
19 U.S.C. 1304; or

(7) Merchandise subject to quan-
titative restrictions, found to bear a
counterfeit visa, permit, license, or
similar document, or stamp from the
United States or from a foreign govern-
ment or issuing authority pursuant to
a multilateral or bilateral agreement
(but see paragraph (e), of this section).

(¢) Resolution of seizure under
§1595a(c). When merchandise is either
required or authorized to be seized
under this section, the forfeiture in-
curred may be remitted in accord with
19 U.S.C. 1618, to include as a possible
option the exportation of the merchan-
dise under such conditions as Customs
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shall impose, unless its release would
adversely affect health, safety, or con-
servation, or be in contravention of a
bilateral or multilateral agreement or
treaty.

(d) Seizure under 19 U.S.C. 1592. If mer-
chandise is imported, introduced or at-
tempted to be introduced contrary to a
provision of law governing its classi-
fication or value, and there is no issue
of admissibility, such merchandise
shall not be seized pursuant to 19
U.S.C. 1595a(c). Any seizure of such
merchandise shall be in accordance
with section 1592 (see §162.75 of this
chapter).

(e) Detention only. Merchandise sub-
ject to quantitative restrictions requir-
ing a visa, permit, license, or other
similar document, or stamp from the
United States Government or from a
foreign government or issuing author-
ity pursuant to a bilateral or multilat-
eral agreement, shall be subject to de-
tention in accordance with 19 U.S.C.
1499, unless the appropriate visa, per-
mit, license, or similar document, or
stamp is presented to Customs (but see
paragraph (b)(7), of this section for in-
stances when seizure may occur).

[T.D. 96-2, 60 FR 67058, Dec. 28, 1995]

Subpart D—Procedure When Fine,
Penalty, or Forfeiture Incurred

§162.31 Notice of fine, penalty, or for-
feiture incurred.

(a) Notice. Written notice of any fine
or penalty incurred as well as any li-
ability to forfeiture shall be given to
each party that the facts of record in-
dicate has an interest in the claim or
seized property. The notice shall also
inform each interested party of his
right to apply for relief under section
618, Tariff Act of 1930, as amended (19
U.S.C. 1618), or any other applicable
statute authorizing mitigation of pen-
alties or remission of forfeitures, in ac-
cordance with part 171 of this chapter.
The notice shall inform any interested
party in a case involving forfeiture of
seized property that unless the peti-
tioner provides an express agreement
to defer judicial or administrative for-
feiture proceedings until completion of
the administrative process, the case
will be referred promptly to the U.S.

§162.32

attorney or the Department of Justice
if the penalty was assessed under sec-
tion 592, Tariff Act of 1930, as amended
(19 U.S.C. 1592), for institution of judi-
cial proceedings, or summary forfeit-
ure proceedings will be begun. For vio-
lations involving the possession of per-
sonal use quantities of a controlled
substance, also see §171.55.

(b) Contents of notice. The notice shall
contain the following:

(1) The provisions of law alleged to
have been violated;

(2) A description of the specific acts
or omissions forming the basis of the
alleged violations;

(3) If the alleged violations involve
the entry or attempted entry of mer-
chandise,

(i) A description of the merchandise
and the circumstances of its entry or
attempted entry, and

(i) The identity of each entry, if spe-
cific entries are involved; and

(4) If the alleged violations involve a
loss of revenue,

(i) The total loss of revenue and how
it was computed, and

(ii) The loss of revenue attributable
to each entry, if readily susceptible to
calculation.

(c) Demand for deposit in case of smug-
gled articles of small value. In the case of
smuggled articles of small value, de-
mand shall be made for immediate de-
posit of an amount equivalent to the
domestic value of the articles on ac-
count of the liability to a penalty in-
curred as distinct from liability of the
goods to forfeiture. Such sum shall be
deposited whether or not a petition for
relief is filed in accordance with part
171 of this chapter. A demand for de-
posit need not be made in connection
with any liability incurred by the mas-
ter of a vessel under the provisions of
section 453, Tariff Act of 1930, as
amended (19 U.S.C. 1453).

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 78-38, 43 FR 4255, Feb. 1,
1978; T.D. 79-160, 44 FR 31956, June 4, 1979;
T.D. 85-90, 50 FR 21431, May 24, 1985; T.D. 89-
86, 54 FR 37602, Sept. 11, 1989]

§162.32 Where petition for relief not
filed.

(a) Fines, penalties and forfeitures. If

any person who is liable for a fine, pen-

alty, or claim for a monetary amount,
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or who has an interest in property sub-
ject to forfeiture, fails to petition for
relief as set forth in part 171 of this
chapter, or fails to pay the fine or pen-
alty within 30 days from the mailing
date of the violation/penalty notice
provided in §162.31 (unless additional
time is authorized for filing a petition,
as set forth in part 171 of this chapter)
the port director, shall, after any re-
quired collection action is complete,
refer any fine or penalty case promptly
to the U.S. attorney, or the Depart-
ment of Justice if the penalty was as-
sessed under section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592). In the
case of property subject to forfeiture,
the port director, where appropriate,
shall complete administrative forfeit-
ure proceedings or shall refer the mat-
ter promptly to the U.S. attorney, or
the Department of Justice if the case
arose under section 592, in accordance
with the provisions of subparagraph (c)
below, unless the Commissioner of Cus-
toms expressly authorizes other action.

(b) Institution of forefeiture proceedings
before completion of administrative proce-
dures. Nothing in these regulations is
intended to prevent the institution of
forfeiture proceedings before comple-
tion of the administrative remission or
mitigation procedures pursuant to sec-
tion 618, Tariff Act of 1930, as amended
(19 U.S.C. 1618).

(c) Seized property not eligible for ad-
ministrative forfeiture. If the seized prop-
erty is not eligible for administrative
forfeiture, and neither a petition for re-
lief in accordance with part 171 of this
chapter, nor an offer to pay the domes-
tic value as provided for in §162.44, is
made within 30 days (unless additional
time has been authorized under part
171 of this chapter), the port director
shall refer the case promptly to the
U.S. attorney for the judicial district
in which the seizure was made, or the
Department of Justice if the penalty
was assessed under section 592.

[T.D. 85-195, 50 FR 50289, Dec. 10, 1985]
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Subpart E—Treatment of Seized
Merchandise

§162.41 [Reserved]

§162.42 Proceedings by libel.

If seizure is made under a statute
which provides that the property may
be seized and proceeded against by
libel, the summary forfeiture proce-
dures set forth in §§162.45, 162.46, and
162.47 do not apply. Such cases shall be
referred to the U.S. attorney. The port
director may request the U.S. attorney
to seek a decree of forfeiture providing
for delivery of the property to the port
director for sale or other appropriate
disposition, if such property is not to
be retained for official use.

§162.43 Appraisement.

(a) Property under seizure and subject
to forfeiture. Seized property shall be
appraised as required by section 606,
Tariff Act of 1930, as amended (19
U.S.C. 1606). The term ‘‘domestic
value” as used therein shall mean the
price at which such or similar property
is freely offered for sale at the time
and place of appraisement, in the same
quantity or quantities as seized, and in
the ordinary course of trade. If there is
no market for the seized property at
the place of appraisement, such value
in the principal market nearest to the
place of appraisement shall be re-
ported.

(b) Property not under seizure. The
basis for a claim for forfeiture value or
for an assessment of a penalty relating
to the forfeiture value of property not
under seizure is the domestic value as
defined in paragraph (a) of this section,
except that the value shall be fixed as
of the date of the violation. In the case
of entered merchandise, the date of the
violation shall be the date of the entry,
or the date of the filing of the docu-
ment, or the commission of the act
forming the basis of the claim, which-
ever is later.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 79-160, 44 FR 31957, June 4,
1979; T.D. 85-123, 50 FR 29956, July 23, 1985]
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8§162.44 Release on payment of ap-
praised value.

(a) Value exceeding $100,000. Any offer
to pay the appraised domestic value of
seized property in order to obtain the
immediate release of the property
which was seized under the Customs
laws or laws administered by Customs
and exceeding $100,000 in appraised do-
mestic value, or which was seized
under the navigation laws, shall be in
writing, addressed to the Commissioner
of Customs, and signed by the claimant
or his attorney. It shall be submitted
in duplicate to the director of the port
where the property was seized. Proof of
ownership shall be submitted with the
application if the facts in the case
make such action necessary.

(b) Value not over $100,000—(1) Author-
ity to accept offer. The port director is
authorized to accept a written offer
pursuant to section 614, Tariff Act of
1930, as amended (19 U.S.C. 1614), to pay
the appraised domestic value of prop-
erty seized under the Customs laws and
to release such property if:

(i) The appraised domestic value of
the seized property does not exceed
$100,000.

(ii) The port director is satisfied that
the claimant has, in fact, a substantial
interest in the property; and

(iii) Entry of the seized property into
the commerce of the United States is
not prohibited by law.

(2) Referral of offer. The port director
shall refer to the Commissioner of Cus-
toms any offer where it appears that
the claimant does not have a substan-
tial interest in the seized property or
where it appears it would not be in the
best interest of the United States to
accept.

(c) Retention of property. The port di-
rector shall retain custody of the prop-
erty pending payment of the amount of
the offer when the application is ap-
proved.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 74-276, 39 FR 37633, Oct. 23,
1974; T.D. 85-195, 50 FR 50289, Dec. 10, 1985]

§162.45 Summary forfeiture: Property
other than Schedule 1 controlled
substances. Notice of seizure and
sale.

(a) Contents. The notice required by
section 607, Tariff Act of 1930, as

§162.45

amended (19 U.S.C. 1607), of seizure and
intent to forfeit and sell or otherwise
dispose of according to law property
not exceeding $500,000 in value, or any
seized merchandise the importation of
which is prohibited, or any seized ves-
sel, vehicle or aircraft that was used to
import, export, transport, or store any
controlled substance, or such seized
merchandise is any monetary instru-
ment within the meaning of 31 U.S.C.
5312(a)(3), shall:

(1) Describe the property seized and
in the case of motor vehicles, specify
the motor and serial numbers;

(2) State the time, cause, and place of
seizure;

(3) State that any person desiring to
claim property must appear at a des-
ignated place and file with the port di-
rector within 20 days from the date of
first publication of the notice a claim
to such property and a bond in the sum
of $5,000 or 10% of the value of the
claimed property, whichever is lower,
but not less than $250, in default of
which the property will be disposed of
in accordance with the law; and

(4) State the name and place of resi-
dence of the person to whom any vessel
or merchandise seized for forfeiture
under the navigation laws belongs or is
consigned, if that information is
known to the port director.

(b) Publication. (1) If the appraised
value of any property in one seizure
from one person other than Schedule 1
controlled substances (as defined in 21
U.S.C. 802(6) and 812) exceeds $2,500, the
notice shall be published in a news-
paper in the Customs district and the
judicial district in which the property
was seized for at least three successive
weeks. All known parties-in-interest
shall be notified of the newspaper and
expected dates of publication of such
notice.

(2) In all other cases, except for
Schedule 1 controlled substances (see
§162.45a), the notice shall be published
by posting in a conspicious place acces-
sible to the public in the customhouse
nearest the place of seizure and in the
customhouse at the headquarters port
for the Customs district, with the date
of posting noted thereon, and shall be
kept posted for at least three succes-
sive weeks. Articles of small value of
the same class or kind included in two
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or more seizures shall be advertised as
one unit.

(c) Delay of publication. Publication of
the notice of seizure and intent to sum-
marily forfeit and dispose of property
eligible for such treatment may be de-
layed for a period not to exceed 30 days
in those cases where the port director
has reason to believe that a petition
for administrative relief in accord with
part 171 of this chapter will be filed.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 83-72, 48 FR 11423, Mar. 18,
1983; T.D. 85-123, 50 FR 29956, July 23, 1985;
T.D. 85-195, 50 FR 50290, Dec. 10, 1985; T.D. 91—
52, 56 FR 25364, June 4, 1991]

§162.45a Summary forfeiture of Sched-
ule I controlled substances.

The Controlled Substances Act (84
Stat. 1242, 21 U.S.C. 801) provides that
all controlled substances in Schedule |
(as defined in 21 U.S.C. 802(6) and 812)
that are possessed, transferred, sold or
offered for sale in violation of the Act
shall be deemed contraband and seized
and summarily forfeited to the United
States (21 U.S.C. 881(f)). By reference,
the Controlled Substances Import and
Export Act (21 U.S.C. 951) incorporates
this contraband forfeiture provision.
See 21 U.S.C. 965. Accordingly, in the
case of a seizure of Schedule | con-
trolled substances, the port director or
his designee shall contact the appro-
priate Drug Enforcement Administra-
tion official responsible for issuing per-
mits authorizing the importation of
such substances (see 21 CFR part 1312).
If upon inquiry the port director or his
designee is notified that no permit for
lawful importation has been issued, he
shall declare the seized substances con-
traband and forfeited pursuant to 21
U.S.C. 881(f). Inasmuch as such sub-
stances are Schedule | controlled sub-
stances, the notice procedures set forth
in §162.45 are inapplicable. When seized
controlled substances are required as
evidence in a court proceeding, they
shall be preserved to the extent and in
the guantities necessary for that pur-
pose.

[T.D. 83-72, 48 FR 11423, Mar. 18, 1983]
§162.46 Summary forfeiture: Disposi-
tion of goods.

(@) General. If no petition for relief
from the forfeiture is filed in accord-

19 CFR Ch. | (4-1-98 Edition)

ance with the provision of part 171 of
this chapter, or if a petition was filed
and has been denied, and the property
is not retained for official use, it shall
be disposed of in accordance with sec-
tion 609, Tariff Act of 1930, as amended
(19 U.S.C. 1609) or section 491(b), Tariff
Act of 1930, as amended (19 U.S.C.
1491(b)).

(b) Articles required to be inspected by
other Government agencies. Before seized
drugs, insecticides, seeds, plants, nurs-
ery stock, and other articles required
to be inspected by other Government
agencies are sold, they shall be in-
spected by a representative of such
agency to ascertain whether or not
they meet the requirements of the laws
and regulations of that agency, and if
found not to meet such requirements,
they shall be destroyed forthwith.

(c) Sale—(1) General. If the forfeited
property is cleared for sale, it shall be
sold in accordance with the applicable
provisions of part 127 of this chapter.
The port director may postpone the
sale of small seizures until he believes
the proceeds of a consolidated sale will
pay all expenses.

(2) Transfer to another port for sale.
Property shall be moved to and sold at
such other Customs port as the Com-
missioner of Customs may direct pur-
suant to the provisions of section 611,
Tariff Act of 1930 (19 U.S.C. 1611), if:

(i) The laws of a State in which prop-
erty is seized and forfeited prohibit the
sale of such property; or

(if) The Commissioner is of the opin-
ion that the sale of forfeited property
may be made more advantageously at
another Customs port.

(d) Destruction. If, after summary for-
feiture of property is completed, it ap-
pears that the net proceeds of sale will
not be sufficient to pay the costs of
sale, the port director may order de-
struction of the property. Any vessel or
vehicle summarily forfeited for viola-
tion of any law respecting the Customs
revenue may be destroyed in lieu of the
sale thereof when such destruction is
authorized by the Commissioner of
Customs to protect the revenue.

(e) Disposition of distilled spirits, wines,
and malt liquor. In addition to disposi-
tion by sale or destruction as provided
for by this section, distilled spirits,
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wines, and malt liquor may be deliv-
ered:

(1) To any Government agency the
Commissioner of Customs or his des-
ignee determines has a need for these
articles for medical, scientific, or me-
chanical purposes, or for any other offi-
cial purpose for which appropriated
funds may be expended by a Govern-
ment agency, or

(2) By gift to any charitable institu-
tion the Commissioner of Customs or
his designee determines has a need for
the articles for medical purposes.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 77-12, 41 FR 56629, Dec. 29,
1976; T.D. 79-159, 44 FR 31971, June 4, 1979;
T.D. 85-195, 50 FR 50290, Dec. 10, 1985; T.D. 92—
69, 57 FR 30640, July 10, 1992]

§162.47 Claim for property subject to
summary forfeiture.

(a) Filing of claim. Any person desir-
ing to claim under the provisions of
section 608, Tariff Act of 1930, as
amended (19 U.S.C. 1608), seized prop-
erty not exceeding $500,000 in value
(however there is no limit in value of
merchandise, the importation of which
is prohibited, or in the value of vessels,
vehicles or aircraft used to import, ex-
port, transport, or store any controlled
substance, or in the amount of any
monetary instruments within the
meaning of 31 U.S.C. 5312(a)(3), that
may be seized and forfeited) and sub-
ject to summary forfeiture, shall file a
claim to such property with the port
director within 20 days from the date of
the first publication of the notice pre-
scribed in §162.45.

(b) Bond for costs. Except as provided
in paragraph (e) of this section, the
bond in the penal sum of $5,000 or 10%
of the value of the claimed property,
whichever is lower, but not less than
$250, required by section 608, Tariff Act
of 1930, as amended, to be filed with a
claim for seized property shall be on
Customs Form 301, containing the bond
conditions set forth in §113.72 of this
chapter.

(c) Claimant not entitled to possession.
The filing of a claim and the giving of
a bond, if required, pursuant to section
608, Tariff Act of 1930, shall not be con-
strued to entitle the claimant to pos-
session of the property. Such action

§162.48

only stops the summary forfeiture pro-
ceeding.

(d) Report to the U.S. attorney. When
the claim and bond, if required, are
filed within the 20-day period, the port
director shall report the case to the
U.S. attorney for the institution of
condemnation proceedings.

(e) Waiver of bond. Upon satisfactory
proof of financial inability to post the
bond, the port director shall waive the
bond requirement for any person who
claims an interest in the seized prop-
erty.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 81-1, 45 FR 84994, Dec. 24,
1980; T.D. 84-213, 49 FR 41186, Oct. 19, 1984,
T.D. 85-123, 50 FR 29956, July 23, 1985; T.D. 91—
52, 56 FR 25364, June 4, 1991]

§162.48 Disposition of perishable and
low-value property.

(a) Disposition of perishable property.
Seized property which is perishable or
otherwise enumerated in section 612,
Tariff Act of 1930, as amended (19
U.S.C. 1612), and is covered by the pro-
visions of section 607, Tariff Act of 1930,
as amended (19 U.S.C. 1607), shall be ad-
vertised for sale and sold at public auc-
tion at the earliest possible date. The
port director shall proceed to give no-
tice by advertisement of the summary
sale for such time as he considers rea-
sonable. This notice shall be of sale
only and not notice of seizure and in-
tent to forfeit. The proceeds of the sale
shall be held subject to the claims of
parties in interest in the same manner
as the seized property would have been
subject to such claims.

(b) Disposition of low-value property.
(1) If the expense of keeping any vessel,
vehicle, aircraft, merchandise or bag-
gage is disproportionate to the value
thereof, and such value is less than
$1,000, destruction or other disposition
of such property may be ordered by the
appropriate Customs officer. Storage
expenses are presumed to be dispropor-
tionate to the value of the property
where the expense has reached or is an-
ticipated to reach 50 percent of the
value of the property. The right of a
claimant to seized property which has
been destroyed or otherwise disposed of
shall not be extinguished.

(2) Publication of a notice of the sei-
zure, regardless of the disposition of
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the property, will be required pursuant
to 19 U.S.C. 1607. Claimants to seized
property will be permitted to file a pe-
tition for remission of the forfeiture
pursuant to 19 U.S.C. 1618, and part 171
of this chapter. A claimant receiving
full or partial relief from the forfeiture
shall be reimbursed the difference be-
tween the value of the merchandise at
the time of the seizure, pursuant to 19
U.S.C. 1606 and §162.43 of this part, and
any remitted forfeiture amount that
the claimant is required to pay.

(3) A claimant to destroyed or other-
wise disposed of seized property re-
questing relief in the form of payment
may file a claim and cost bond and
seek judicial hearing on the forfeiture
pursuant to 19 U.S.C. 1608.

(4) Successful claimants shall be
compensated from Customs Forfeiture
Fund pursuant to 19 U.S.C. 1613b.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 85-195, 50 FR 50290, Dec. 10,
1985; T.D. 92-69, 57 FR 30640, July 10, 1992]

§162.49 Forfeiture by court decree.

(a) Report to the U.S. attorney or the
Department of Justice if the penalty was
assessed under section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592). When
it is necessary to institute legal pro-
ceedings in order to forfeit seized prop-
erty, or to forfeit the value of property
subject to forfeiture, the port director
or the special agent in charge of the
area involved shall furnish a report to
the U.S. attorney or the Department of
Justice if the penalty was assessed
under section 592, Tariff Act of 1930, as
amended (19 U.S.C. 1592), in accordance
with the provisions of section 603, Tar-
iff Act of 1930, as amended (19 U.S.C.
1603).

(b) Bonding of seized property. When a
claimant desires to file a bond for the
release of seized property which is the
subject of a court proceeding, he shall
be referred to the U.S. attorney. The
Government is entitled to recover the
penal sum of the bond if forfeiture is
then decreed.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 85-90, 50 FR 21431, May 24,
1985]
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8§162.50 Forfeiture by court decree:
Disposition.

(a) Sale. Forfeited property decreed
by the court for sale or disposition by
the port director shall be disposed of in
the same manner as property sum-
marily forfeited. (See §162.46.)

(b) Transfer to other districts for sale. If
the laws of the State in which property
is seized and forfeited prohibit the sale
of such property, or if the Commis-
sioner of Customs is of the opinion that
the sale of forfeited property may be
made more advantageously in another
Customs district, application may be
made to the court to permit disposition
in accordance with the provisions of
section 611, Tariff Act of 1930 (19 U.S.C.
1611). If the court permits such disposi-
tion, the property shall be moved to
and sold in such other district as the
Commissioner may direct provided it
has been cleared for sale.

(c) Destruction—(1) Proceeds of sale not
sufficient. Property forfeited under a
decree of any court may be destroyed if
it is provided in the decree of forfeiture
that the property shall be delivered to
the Secretary of the Treasury or the
Commissioner of Customs for disposi-
tion in accordance with section 611,
Tariff Act of 1930 (19 U.S.C. 1611).

(2) For protection of the revenue. Any
vessel or vehicle forfeited under a de-
cree of any court for violation of any
law respecting the Customs revenue
may be destroyed in lieu of sale when
such destruction is authorized by the
Commissioner of Customs to protect
the revenue if it is provided in the de-
cree of forfeiture that the property
shall be delivered to the Secretary of
the Treasury or Commissioner of Cus-
toms for disposition under the provi-
sions of 19 U.S.C. 1705.

§162.51 Disposition of proceeds of sale
of property seized and forfeited
other than under 19 U.S.C. 1592.

(a) Order of payment of expenses in-
curred—(1) When application for remis-
sion and restoration is filed and approved.
Section 613 of the Tariff Act of 1930, as
amended (19 U.S.C. 1613), and §171.41 of
this chapter authorize the filing of an
application for remission of the forfeit-
ure and restoration of the proceeds
from the sale of seized and forfeited
property. If the application is filed
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within 3 months after the date of sale
and is approved, the proceeds of the
sale, or any part thereof, shall be re-
stored to the applicant after deducting
the following charges in the order
named:

(i) Internal revenue taxes.

(i) Marshal’s fees and court costs.

(iii) Expenses of advertising and sale.

(iv) Expenses of cartage, storage, and
labor. When the proceeds are insuffi-
cient to pay these expenses fully, they
shall be paid pro rata.

(v) Duties.

(vi) Any sum due to satisfy a lien for
freight, charges, or contributions in
general average, provided notice of the
lien has been given in the manner pre-
scribed by law.

(2) When no application for remission
and restoration is filed or the application
is denied. If no application for remis-
sion and restoration is filed within 3
months after the date of sale of seized
and forfeited property, or if the appli-
cation is denied, the proceeds of the
sale shall be disbursed in the following
order:

(i) Internal revenue taxes.

(ii) Marshal’s fees and court costs.

(iii) Expenses of advertising and sale.

(iv) Expenses of cartage, storage, and
labor. When the proceeds are insuffi-
cient to pay these expenses fully, they
shall be paid pro rata.

(v) Any sum due to satisfy a lien for
freight, charges, or contributions in
general average, provided notice of the
lien has been given in the manner pre-
scribed by law.

(vi) The residue, if any, shall be de-
posited with the Treasurer of the
United States as a customs or naviga-
tion fine.

(b) Transfer of seized and forfeited
property to another Federal agency. In
the event that the seized and forfeited
property has been authorized for trans-
fer to another Federal agency for offi-
cial use, the receiving agency shall re-
imburse Customs for the costs incurred
in moving and storing the property
from the date of seizure to the date of
delivery.

[T.D. 79-160, 44 FR 31957, June 4, 1979; 44 FR
36376, June 22, 1979, as amended by T.D. 84-78,
49 FR 13492, Apr. 5, 1984]
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§162.52 Disposition of proceeds of sale
of property seized and forfeited
under 19 U.S.C. 1592.

(a) Order of disposition of proceeds.
Section 613 of the Tariff Act of 1930, as
amended (19 U.S.C. 1613), provides for
the disposition of the proceeds from
the sale of property seized and forfeited
under section 592, Tariff Act of 1930, as
amended (19 U.S.C. 1592), as provided
for in §162.75 of this part. Distribution
shall be made in the following order:

(1) Internal revenue taxes.

(2) Marshal’s fees and court costs.

(3) Expenses of advertising and sale.

(4) Expenses of cartage, storage, and
labor. When proceeds are insufficient
to pay these expenses fully, they shall
be paid pro rata.

(5) Duties.

(6) Any sum due to satisfy a lien for
freight, charges, or contributions in
general average, provided notice of the
lien has been given in the manner pre-
scribed by law.

(7) The monetary penalty assessed
under 19 U.S.C. 1592.

(8) The remaining proceeds, if any,
shall be paid to the appropriate party-
in-interest as provided in paragraph
(b).
(b) Determination of appropriate party-
in-interest. (1) If the property is subject
to a judicial forfeiture proceeding and
if it appears at the time of this pro-
ceeding that 2 or more parties claim an
interest in the remaining proceeds re-
ferred to in paragraph (a)(8), each of
the parties shall be joined in the pro-
ceeding so that the issue of proper dis-
tribution may be determined by the
court.

(2) If the property is sold under the
summary forfeiture procedure, or if the
court has not specified the manner of
distribution, the port director shall
hold the excess proceeds for 3 months
from the date of the sale to allow any
party-in-interest to claim the proceeds.

(3) If there is one alleged violator and
no petition has been filed for the excess
proceeds by another person, the excess
proceeds shall be disbursed to the per-
son against whom the penalty was as-
sessed.

(4) If there are 2 or more persons with
claims or possible claims to the excess
proceeds, the port director shall at-
tempt to obtain a written agreement
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from the parties as to the distribution.
If an agreement cannot be reached, the
matter shall be referred to Customs
Headquarters for determination.

(c) Official use of seized and forfeited
property. If the seized and forfeited
property has been authorized for offi-
cial use, its retention or delivery shall
be regarded as a ‘‘sale” for the pur-
poses of section 613, Tariff Act of 1930,
as amended (19 U.S.C. 1613). The appro-
priation available to the receiving
agency for the purchase, hire, oper-
ation, maintenance, and repair of the
type of property involved shall be dis-
tributed as provided in paragraphs (a)
and (b).

[T.D. 79-160, 44 FR 31958, June 4, 1979]

Subpart F—Controlled Substances,
Narcotics, and Marihuana

§162.61 Importing and exporting con-
trolled substances.

It shall be unlawful to import to or
export from the United States any con-
trolled substance or narcotic drug list-
ed in schedules | through V of the Con-
trolled Substances Act (Sec. 202, 84
Stat. 1247; 21 U.S.C. 812), unless there
has been compliance with the provi-
sions of said Act, the Controlled Sub-
stances Import and Export Act and the
regulations of the Drug Enforcement
Administration.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 78-99, 43 FR 13062, Mar. 29,
1978]

§162.62 Permissible controlled sub-
stances on vessels, aircraft, and in-
dividuals.

Upon compliance with the provisions
of the Controlled Substances Act (84
Stat. 1242; 21 U.S.C. 801), the Controlled
Substances Import and Export Act (84
Stat. 1285; 21 U.S.C. 951), and the regu-
lations of the Drug Enforcement Ad-
ministration (21 CFR 1301.28, 1311.27),
controlled substances listed in sched-
ules | through V of the Controlled Sub-
stances Act may be held:

(@) On vessels engaged in inter-
national trade in medicine chests and
dispensaries.

(b) In aircraft operated by an air car-
rier under a certificate or permit
issued by the Federal Aviation Admin-

19 CFR Ch. | (4-1-98 Edition)

istration for stocking in medicine
chests and first aid packets.

(c) By an individual where lawfully
obtained for personal medical use or
for administration to an animal ac-
companying him to enter or depart the
United States.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 78-99, 43 FR 13062, Mar. 29,
1978]

§162.63 Arrests and seizures.

Arrests and seizures under the Con-
trolled Substances Act (84 Stat. 1242, 21
U.S.C. 801), and the Controlled Sub-
stances Import and Export Act (84
Stat. 1285, 21 U.S.C. 951), shall be han-
dled in the same manner as other Cus-
toms arrests and seizures. However,
Schedule | controlled substances (as
defined in 21 U.S.C. 802(6) and 812) im-
ported contrary to law shall be seized
and forfeited in the manner provided in
the Controlled Substances Act (21
U.S.C. 881(f)). See §162.45a.

[T.D. 83-72, 48 FR 11424, Mar. 18, 1983]

§162.64 Custody of controlled sub-

stances.

All controlled substances seized by a
Customs officer shall be delivered im-
mediately into the custody of the di-
rector of the port where the seizure is
made, together with a full report of the
circumstances of the seizure.

§162.65 Penalties for failure to mani-
fest narcotic drugs or marihuana.

(@) Cargo or baggage -containing
unmanifested narcotic drugs or mari-
huana. When a package of regular
cargo or a passenger’s baggage other-
wise properly manifested is found to
contain any narcotic drug or mari-
huana imported for sale or other com-
mercial purpose and not shown as such
on the manifest, the penalties pre-
scribed in section 584, Tariff Act of
1930, as amended (19 U.S.C. 1584), shall
be assessed with respect to such nar-
cotic drug or marihuana.

(b) Unmanifested narcotic drugs or mar-
ihuana. When an unmanifested narcotic
drug or marihuana is found on board
of, or after having been unladen from,
a vessel, vehicle, or aircraft, the pen-
alties prescribed in section 584, Tariff
Act of 1930, as amended (19 U.S.C. 1584),
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shall be assessed. The penalty shall be
applied without exception and without
regard to any question of negligence or
responsibility.

(c) Notice and demand for payment of
penalty. A written notice and demand
for payment of the penalty for failure
to manifest incurred under section 584,
Tariff Act of 1930, as amended (19
U.S.C. 1584), shall be sent to the master
of the vessel, or commander of the air-
craft, or the person in charge of the ve-
hicle, and to the owner of the vessel,
aircraft, or vehicle or any person di-
rectly or indirectly responsiblie. In the
case of a vessel, if bond has been given,
the notice also shall be sent to each
surety. When a petition for relief from
such penalty has been filed in accord-
ance with part 171 of this chapter, and
a decision has been made thereon, the
port director shall send notice of such
decision to the interested persons to-
gether with a demand for any payment
required under the terms of such deci-
sion.

(d) Referral to the U.S. attorney. If the
penalty incurred under section 584,
Tariff Act of 1930, as amended (19
U.S.C. 1584), is not paid, or a petition is
not filed as provided in part 171 of this
chapter, or if payment is not made in
accordance with the decision on a peti-
tion or a supplemental petition, the
port director, after required collection
action, shall refer the case to the U.S.
attorney.

(e) Withholding clearance of wvessel.
Where a penalty has been incurred
under section 584, Tariff Act of 1930, as
amended (19 U.S.C. 1584), for failure to
manifest narcotic drugs or marihuana,
clearance of the vessel involved shall
be withheld until the penalty is paid or
a bond satisfactory to the port director
is given for the payment thereof unless

(1) The narcotics or marihuana were
discovered in a passenger’s baggage and
the port director is satisfied that nei-
ther the master nor any of the officers
nor the owner of the vessel knew or
had any reason to know or suspect that
the narcotics or marihuana had been
on board the vessel, or

(2) Prior authority for the clearance
without payment of the penalty or the

§162.70

furnishing of the bond is obtained from
Customs.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 79-160, 44 FR 31958, June 4,
1979; T.D. 86-59, 51 FR 8489, Mar. 12, 1986]

8§162.66 Penalties for wunlading nar-
cotic drugs or marihuana without a
permit.

In every case where a narcotic drug
or marihuana is unladen without a per-
mit, the penalties prescribed in section
453, Tariff Act of 1930, as amended (19
U.S.C. 1453), shall be assessed. Pen-
alties shall be assessed under this sec-
tion when a package of regular cargo
or a passenger’s baggage otherwise cov-
ered by a permit to unlade is found to
contain any narcotic drug or mari-
huana imported for sale or other com-
mercial purpose and not specifically
covered by a permit to unlade.

Subpart G—Special Procedures
for Certain Violations

SOURCE: T.D. 79-160, 44 FR 31958, June 4,
1979, unless otherwise noted.

§162.70 Applicability.

(@) The provisions of this subpart
apply only to fines, penalties, or for-
feitures incurred for the following vio-
lations of the customs laws:

(1) Violations of sections 466 and
584(a)(1), Tariff Act of 1930, as amended
(19 U.S.C. 1466, 1584(a)(1)), that occur
after October 3, 1978, and

(2) Except as provided in paragraph
(b) of this section, violations of section
592, Tariff Act of 1930, as amended (19
U.S.C. 1592), with respect to which
preceedings have commenced after De-
cember 31, 1978. For purposes of this
subparagraph, a proceeding commences
with the issuance of a prepenalty no-
tice or, if no prepenalty notice is
issued, with the issuance of a notice of
a claim for a monetary penalty.

(b) The provisions of this subpart do
not apply to alleged intentional viola-
tions of 19 U.S.C. 1592 if the alleged vio-
lation:

(1) Involves television receivers that
are the products of Japan and were or
are the subject to antidumping pro-
ceedings,

(2) Occurred before October 3, 1978,
and
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(3) Was the subject of a Customs in-
vestigation begun before October 3,
1978.

(c) The provisions of subparts A
through F of this part shall apply to
the violations referred to in paragraph
(a) of this section unless this subpart
specifically provides otherwise.

[T.D. 79-160, 44 FR 31958, June 4, 1979; 44 FR
35208, June 19, 1979, as amended by T.D. 90-34,
55 FR 17597, Apr. 26, 1990]

§162.71 Definitions.

When used in this subpart, the fol-
lowing terms shall have the meanings
indicated:

(@) Loss of duties. ““Loss of duties”
means the duties of which the Govern-
ment is or may be deprived by reason
of the violation and includes both ac-
tual and potential loss of duties.

(1) Actual loss of duties. ‘““Actual loss
of duties”” means the duties of which
the Government has been deprived by
reason of the violation in respect of en-
tries on which liquidation had become
final.

(2) Potential loss of duties. ““‘Potential
loss of duties” means the duties of
which the Government tentatively was
deprived by reason of the violation in
respect of entries on which liquidation
had not become final.

(b) Noncommercial importation. ‘““Non-
commercial importation’” means mer-
chandise imported by a traveler for an
individual’s personal or household use,
or as a gift, but not imported for sale
or other commercial purposes.

(c) Clerical error. “‘Clerical error”
means an error in the preparation, as-
sembly, or submission of a document
which results when a person intends to
do one thing but does something else.
It includes, for example, errors in tran-
scribing numbers, errors in arithmetic,
and the failure to assemble all the doc-
uments in a record.

(d) Mistake of fact. ‘“Mistake of fact”
means an action based upon a belief by
a person that the material facts are
other than they really are; it can be
that a fact exists but is unknown to
the person, or that he believes some-
thing is a fact when in reality it is not.
An action is not a mistake of fact if
the erroneous belief is caused by the
neglect of a legal duty.

19 CFR Ch. | (4-1-98 Edition)

(e) Discloses the circumstances of the
violation. When used in §162.74(a), the
term ‘‘discloses the circumstances of
the violation”” means the act of provid-
ing to Customs a written statement
which:

(1) Identifies the class or kind of mer-
chandise involved in the violation;

(2) Ildentifies the importation in-
cluded in the disclosure by entry num-
ber or by indicating each Customs port
of entry and the approximate dates of
entry;

(3) Specifies the material false state-
ments or material omissions made; and

(4) Sets forth to the best of the viola-
tor’s knowledge, the true and accurate
information or data which should have
been provided in the entry documents,
and states that the person will provide
any information or data which is un-
known at the time of disclosure within
30 days of the initial disclosure date or
within an extension of the 30-day pe-
riod as the port director may permit in
order for the person to obtain the in-
formation or data.

[T.D. 79-160, 44 FR 31958, June 4, 1979, as
amended by T.D. 84-18, 49 FR 1678, Jan. 13,
1984; 49 FR 3986, Feb. 1, 1984]

§162.72 Penalties and forfeitures
under sections 466 and 584(a)(1),
Tariff Act of 1930, as amended.

(a) Foreign repairs and equipment pur-
chases; election to proceed. If the port di-
rector has reasonable cause to believe
that a violation of section 466, Tariff
Act of 1930, as amended (19 U.S.C. 1466),
has occurred, he may elect to proceed
against the vessel or aircraft, or
against the violator for forfeiture of a
monetary amount up to the domestic
value of the vessel or aircraft.

(b) Lack of manifest or discrepancy in
manifest. The penalties for violation of
section 584(a)(1), Tariff Act of 1930, as
amended (19 U.S.C. 1584(a)(1)), are as
follows:

(1) A penalty of $500 against the mas-
ter of a vessel, the commander of an
aircraft, or the person in charge of a
vehicle bound to the United States who
does not produce the manifest on de-
mand.

(2) A penalty of $500 against the mas-
ter of a vessel, the commander of an
aircraft, the person in charge of a vehi-
cle, or the owner of the vessel, aircraft,
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or vehicle, or any person directly or in-
directly responsible for the discrep-
ancy, if any merchandise described in
the manifest is not found on board (a
“‘shortage’’).

(3)(i) A penalty equal to the lesser of
$10,000 or the domestic value of mer-
chandise found on board of or after
having been unladen from a vessel or
vehicle, or

(ii) A penalty of $500 (see §122.161 of
this chapter) if merchandise (other
than narcotics or marihuana—see
§162.65 of this chapter) is found on
board of or after having been unladen
from an aircraft—if the merchandise is
not included or described in the mani-
fest or does not agree with the mani-
fest (an ‘“‘overage”).

(iii) Unmanifested merchandise be-
longing to or consigned to the master
or crew of the vessel, the commander
or crew of the aircraft, or to the owner
or person in charge of the vehicle, also
shall be subject to forfeiture.

The appropriate of these penalties may
be assessed against the master or crew
of the vessel, the commander or crew of
the aircraft, the person in charge of the
vehicle, the owner of the vessel, air-
craft, or vehicle, or any person directly
or indirectly responsible for the dis-
crepancy.

(c) Exception. There is no violation,
and consequently no penalty incurred
under paragraph (b), iIn the cir-
cumstances described in §§4.12(a)(5) and
122.162 of this chapter.

[T.D. 79-160, 44 FR 31958, June 4, 1979, as
amended by T.D. 86-59, 51 FR 8490, Mar. 12,
1986; T.D. 88-12, 53 FR 9315, Mar. 22, 1988]

8§162.73 Penalties under section 592,
Tariff Act of 1930, as amended.

(a) Maximum penalty without prior dis-
closure. If the person concerned has not
made a prior disclosure as provided in
§162.74, the monetary penalty under
section 592, Tariff Act of 1930, as
amended (19 U.S.C. 1592), shall not ex-
ceed:

(1) For fraudulent violations, the do-
mestic value of the merchandise;

(2) For grossly negligent violations,

(i) The lesser of the domestic value of
the merchandise or four times the loss
of duties, or

§162.74

(ii) If there is no loss of duties, 40
percent of the dutiable value of the
merchandise; and

(3) For negligent violations,

(i) The lesser of the domestic value of
the merchandise or two times the loss
of duties, or

(i) If there is no loss of duties, 20
percent of the dutiable value of the
merchandise.

(b) Maximum penalty with prior disclo-
sure. If the person concerned has made
a prior disclosure, the monetary pen-
alty shall not exceed:

(1) For fraudulent violations,

(i) One times the loss of duties, or

(i) If there is no loss of duties, 10
percent of the dutiable value of the
merchandise; and

(2) For grossly negligent and neg-
ligent violations, the interest on any
loss of duties. The interest shall be
computed from the date of liquidation
at the prevailing rate of interest ap-
plied under section 6621, Internal Reve-
nue Code of 1954, as amended (26 U.S.C.
6621).

(c) Exception; clerical error or mistake
of fact. There is no violation and, con-
sequently, no penalty incurred, if the
falsity or omission is due solely to cler-
ical error or mistake of fact, unless the
error or mistake is part of the pattern
of negligent conduct.

§162.74 Prior disclosure.

(a) In general. (1) A prior disclosure is
made if the person concerned discloses
the circumstances of a violation (as de-
fined in §162.71(e) of this part), in writ-
ing to a port director before, or with-
out knowledge of, the commencement
of a formal investigation of that viola-
tion, and makes a tender of any actual
loss of duties in accordance with para-
graph (h) of this section.

(2) A person shall be accorded the full
benefit of prior disclosure treatment if
that person provides information to
Customs with respect to a violation of
19 U.S.C. 1592 which does not meet the
requirements of a written disclosure
statement pursuant to this section if
the port director is satisfied that the
information was provided before or
without knowledge of the commence-
ment of a formal investigation, and the
information provided includes substan-
tially the information specified in
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§162.71(e). The provision of this infor-
mation need not be in writing.

(b) Time of prior disclosure. (1) If the
documents which provide the disclos-
ing information are sent by certified
mail, return-receipt requested, and are
ultimately received by Customs, the
disclosure shall be deemed to have been
made at the time of mailing.

(2) If the documents are sent other-
wise by mail or are delivered in person,
the disclosure shall be deemed to have
been made at the time of receipt by
Customs. If the documents are deliv-
ered in person, the person delivering
the documents is to request a receipt
from Customs, stating the time and
date of receipt.

(3) The provision of information
which is not in writing but which
qualifies for prior disclosure treatment
pursuant to paragraph (a)(2) of this sec-
tion shall be deemed to have occurred
at the time which Customs was pro-
vided with information which substan-
tially complies with the requirements
of §162.71(e).

(4) Any documents relating to a prior
disclosure should be addressed to the
immediate attention of the port direc-
tor.

(c) Referral for investigation. Any dis-
closure of a violation shall be referred
immediately by the port director to
the appropriate field office of the Office
of Investigations. Upon completion of
its investigation, the field office shall
immediately return the disclosure, to-
gether with its report, to the port di-
rector for appropriate action.

(d) Commencement of formal investiga-
tion. A formal investigation of a viola-
tion is considered to be commenced:

(1) In the case of a referral by an im-
port specialist or other Customs officer
of a matter involving the disclosing
party and the disclosed information for
investigation of a possible violation of
19 U.S.C. 1592, on the date recorded in
writing as the date on which the mat-
ter was referred to the Office of Inves-
tigations;

(2) In the case of referral by an im-
port specialist or other Customs officer
of a request for value, classification, or
other technical investigation, on the
date recorded in writing by an inves-
tigating agent in the investigatory
record (including contemporaneous

19 CFR Ch. | (4-1-98 Edition)

notes) as the date on which facts and
circumstances were discovered or in-
formation was received which caused
an investigating agent to believe that
possibility of a violation of 19 U.S.C.
1592 existed with respect to the disclos-
ing party and the disclosed informa-
tion;

(3) In the case of an investigation
prompted by an individual other than a
Customs officer with regard to the dis-
closing party and the disclosed infor-
mation, on the date recorded in writing
by the Office of Investigations in the
investigatory record (including con-
temporaneous notes) as the date on
which the information was received;

(4) In all other cases, on the earliest
of the following:

(i) The date recorded in writing by
the Office of Investigations in the in-
vestigatory record (including contem-
poraneous notes) as the date on which
facts and circumstances were discov-
ered or information was received which
caused an investigating agent to be-
lieve that the possibility of a violation
of 19 U.S.C. 1592 existed with respect to
the disclosing party and the disclosed
information;

(ii) The date on which an investigat-
ing agent, having properly identified
himself and the nature of his inquiry,
had, either in person or in writing,
made an inquiry of the person concern-
ing the type of or circumstances of the
disclosed violation;

(iii) The date on which an investigat-
ing agent, having properly identified
himself and the nature of his inquiry,
requested specific books and records of
the person relating to the disclosed in-
formation.

(e) Expansion of formal investigation. A
formal investigation is deemed to have
commenced as to additional violations
(outside the scope of the original inves-
tigation but committed by the same
party) on the earliest of the following:

(1) The date recorded in writing by
the Office of Investigations in the in-
vestigatory record (including contem-
poraneous notes) as the date on which
facts and circumstances were discov-
ered or information was received which
caused an investigating agent to be-
lieve that the possibility of a violation
of 19 U.S.C. 1592 existed with respect to
the additional violations;
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(2) The date on which an investigat-
ing agent, having properly identified
himself and the nature of his inquiry,
had, either in person or in writing,
made an inquiry of the person concern-
ing the type of or circumstances of ad-
ditional violations; or

(3) The date on which an investigat-
ing agent, having properly identified
himself and the nature of his inquiry,
requested specific books and records of
the person relating to the additional
violations.

(f) Proof of lack of knowledge. A person
who claims a lack of knowledge of the
commencement of a formal investiga-
tion has the burden to prove that lack
of knowledge. A person shall be pre-
sumed to have had knowledge of the
commencement of a formal investiga-
tion of a violation if before the claimed
prior disclosure of the violation:

(1) An import specialist, regulatory
auditor, inspector or other Customs of-
ficer, having reasonable cause to be-
lieve that there has been a violation of
19 U.S.C. 1592, so informed the person
concerning the type of or cir-
cumstances of the disclosed violation;
or

(2) An investigating agent, having
properly identified himself and the na-
ture of his inquiry, had, either in per-
son or in writing, made an inquiry of
the person concerning the type of or
circumstances of the disclosed viola-
tion; or

(3) An investigating agent, having
properly identified himself and the na-
ture of his inquiry, requested specific
books and records of the person relat-
ing to the disclosed information.

The presumption of knowledge may be
rebutted by evidence that, notwith-
standing the foregoing notice, inquiry
or request, the person did not have
knowledge that an investigation had
commenced with respect to the dis-
closed information.

(g) Penalty claims not requiring formal
investigation. A prior disclosure may
not be made after a determination by
an authorized Customs officer that
there is reasonable cause to believe
that there has been a violation of 19
U.S.C. 1592 and that a claim for mone-
tary penalty shall be issued without
commencement of a formal investiga-
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tion. Such determination shall be evi-
denced as follows:

(1) By the issuance of a pre-penalty
notice:

(2) By the issuance of a penalty no-
tice if a pre-penalty notice is not re-
quired;

(3) In the case of violations involving
merchandise accompanying persons en-
tering the United States or commercial
merchandise inspected in connection
with entry, by oral notification to the
person of the officer’s finding of a vio-
lation; or

(4) In the case of the seizure of mer-
chandise under 19 U.S.C. 1592, by the
act of seizure.

(h) Tender of actual loss of duties. A
person who discloses the circumstances
of the violation shall tender any actual
loss of duties at the time of disclosure
or within 30 days after the port direc-
tor notifies the person in writing of his
calculation of the actual loss of duties.
The port director may extend the pe-
riod if he determines there is good
cause to do so.

(i) Undisclosed violations. Undisclosed
violations discovered by Customs as
the result of an investigation of a prior
disclosure of another violation shall
not be entitled to treatment under the
prior disclosure provisions.

() Minor violations. The port director
shall not refer a disclosed violation for
investigation or establish a penalty
case if;

(1) The disclosed violation involves a
loss of duties of $500 or less;

(2) Any actual loss of duties has been
deposited;

(3) There is no evidence that the vio-
lation was fraudulent; and

(4) There are no other compelling
reasons for a penalty proceeding, such
as history of similar violations.

[T.D. 84-18, 49 FR 1678, Jan. 13, 1984; 49 FR
3986, Feb. 1, 1984, as amended by T.D. 86-119,
51 FR 23050, June 25, 1986; T.D. 91-77, 56 FR
46115, Sept. 10, 1991]

8§162.75 Seizures limited under section
592, Tariff Act of 1930, as amended.

(@) When authorized. Merchandise
may be seized for violation of section
592, Tariff Act of 1930, as amended (19
U.S.C. 1592) only if the port director has
reasonable cause to believe that a per-
son has violated the statute and that
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(1) The person is insolvent,

(2) The person is beyond the jurisdic-
tion of the United States,

(3) Seizure otherwise is essential to
protect the revenue, or

(4) Seizure is essential to prevent the
introduction of prohibited or restricted
merchandise into the Customs terri-
tory of the United States.

(b) No seizure if prior disclosure. Under
no circumstances shall merchandise be
seized under the authority of 19 U.S.C.
1592 if there has been a prior disclosure
of the violation. This paragraph does
not limit seizures under the authority
of any other applicable law or regula-
tion.

(c) Seizure notice. If merchandise is
seized, the port director shall promptly
issue a written notice of seizure to the
person concerned and to any other per-
son the facts of record indicate has an
interest in the merchandise. The sei-
zure notice shall contain the informa-
tion required by §162.31 and shall state
why the seizure was necessary.

(d) Release of seized merchandise—(1)
To person from whom seized. The port di-
rector shall return seized mechandise
to the person from whom seized upon
the deposit of security, in a form ac-
ceptable to the port director, equal to
the maximum penalty which may be
assessed, if the entry of the merchan-
dise into the commerce of the United
States is not prohibited or restricted.

(2) To others. The port director may
release seized merchandise to any
other person upon the deposit of ade-
quate security, in a form acceptable to
the port director, if the entry of the
merchandise into the commerce of the
United States is not prohibited or re-
stricted, and if:

(i) The port director is satisfied that
the person has a substantial interest in
the merchandise, and

(i) The person submits either an
agreement to hold the United States
and its officers and employees harm-
less, or a release from the owner and/or
the person from whom the merchandise
was seized.

(3) Forfeiture. If neither a petition for
relief is filed in accordance with part
171 of this chapter, nor compliance
made with the decision within the time
provided by law, the port director im-
mediately shall report the facts and

19 CFR Ch. | (4-1-98 Edition)

refer the case to the Department of
Justice for the institution of court pro-
ceedings.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 84-18, 49 FR 1679, Jan. 13,
1984; T.D. 85-90, 50 FR 21431, May 24, 1985;
T.D. 86-118, 51 FR 22516, June 20, 1986; T.D.
88-43, 53 FR 28195, July 27, 1988]

§162.76 Prepenalty notice for viola-
tions of sections 466 or 584(a)(1),
Tariff Act of 1930, as amended.

(a) When required. If the port director
has reasonable cause to believe that a
violation of section 466 or 584(a)(1),
Tariff Act of 1930, as amended (19
U.S.C. 1466, 1584(a)(1)), has occurred and
determines that further proceedings
are warranted, he shall issue to the
person concerned a written notice of
his intent to issue a penalty claim or a
claim of forfeiture, as appropriate.

(b) Contents—(1) Facts of violation.
The prepenalty notice shall:

(i) Describe the merchandise, if appli-
cable,

(ii) Set forth the details of the error
in the manifest, if applicable,

(iii) Specify all laws and regulations
allegedly violated,

(iv) Describe all material facts and
circumstances which establish the al-
leged violation, and

(v) State the estimated loss of duties,
if any, and, taking into account all cir-
cumstances, the amount of the pro-
posed penalty claim or claim of forfeit-
ure, as appropriate.

(2) Right to make presentation. The
prepenalty notice also shall inform the
person of his right to make a written
and an oral presentation within 30 days
of the mailing of the notice (or such
shorter period as may be prescribed
under §162.78) as to why a penalty
claim or claim of forfeiture should not
be issued or, if issued and it involves a
monetary amount, why it should be in
a lesser amount than proposed.

(c) Exception. No prepenalty notice
shall be issued if the proposed penalty
for an alleged violation of 19 U.S.C.
1584(a)(1) is $500 or less.

§162.77 Prepenalty notice for viola-
tions of section 592, Tariff Act of
1930, as amended.

(a) When required. If the port director
has reasonable cause to believe that a
violation of section 592, Tariff Act of
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1930, as amended (19 U.S.C. 1592), has
occurred, and determines that further
proceedings are warranted, he shall
issue to the person concerned a notice
of his intent to issue a claim for a mon-
etary penalty. The prepenalty notice
shall be issued whether or not a seizure
has been made.

(b) Contents—(1) Facts of violation.
The prepenalty notice shall:

(i) Describe the merchandise,

(ii) Set forth the details of the entry
or introduction, the attempted entry
or introduction, or the aiding or abet-
ting of the entry, introduction, or at-
tempt,

(iii) Specify all laws and regulatons
allegedly violated,

(iv) Disclose all material facts which
establish the alleged violation,

(v) State whether the alleged viola-
tion occured as the result of fraud,
gross negligence, or negligence, and

(vi) State the estimated loss of du-
ties, if any, and, taking into account
all circumstances, the amount of the
proposed monetary penalty.

(2) Right to make presentations. The
prepenalty notice also shall inform the
person of his right to make an oral and
a written presentation within 30 days
of the mailing of the notice (or such
shorter period as may be prescribed
under §162.78) as to why a claim for a
monetary penalty should not be issued
or, if issued, why it should be in a less-
er amount than proposed.

(c) Exceptions. A prepenalty notice
shall not be issued if:

(1) The claim is for $1,000 or less, or

(2) The violation occurred with re-
spect to a noncommercial importation.

§162.78 Presentations responding to
prepenalty notice.

(a) Time within which to respond. Un-
less a shorter period is specified in the
prepenalty notice or an extension is
given in accordance with paragraph (b)
of this section, the named person shall
have 30 days from the date of mailing
of the prepenalty notice to make a
written and an oral presentation. The
port director may specify a shorter rea-
sonable period of time, but not less
than 7 days, if less than 1 year remains
before the statute of limitations may
be asserted as a defense. If a period of
fewer than 30 days is specified, the port

§162.79

director, if possible, shall inform the
named person of the prepenalty notice
and its contents by telephone at or
about the time of issuance.

(b) Extensions. If at least 1 year re-
mains before the statute of limitations
may be asserted as a defense, the port
director, upon written request, may ex-
tend the time for filing a written pres-
entation, or making an oral presen-
tation, or both, for any of the reasons
given in part 171 of this chapter (except
for the reason described in
§171.15(a)(4)), relating to extensions of
time for filing petitions for relief. In
addition, an extension may be granted
if, upon the request of the alleged vio-
lator, the Commissioner of Customs de-
termines that the case involves an
issue which is a proper matter for sub-
mission to Customs Headquarters
under the internal advice procedures of
§177.11(b)(2) of this chapter. Other ex-
tensions may be authorized only by
Headquarters.

(c) Form and contents of written pres-
entation. The written presentation need
not be in any particular form, but shall
contain information sufficient to indi-
cate that it is the written presentation
in response to the prepenalty notice. It
should contain answers to the allega-
tions in the prepenalty notice and set
forth the reasons why the person be-
lieves the claim should not be issued
or, if issued, why it should be in a less-
er amount than proposed.

(d) Additional presentations. In addi-
tion to one written and one oral pres-
entation, the port director, in his dis-
cretion, may allow further presen-
tations.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 85-195, 50 FR 50290, Dec. 10,
1985]

§162.79 Determination as to violation.

(a) No violation. If, after considering
any presentations made in response to
the prepenalty notice, the port director
determines that there was no violation
by the person named in the prepenalty
notice, he promptly shall notify the
person in writing of that determination
and that no claim for a monetary pen-
alty will be issued.

(b) Violation—(1) Written notice of
claim. If, after considering any presen-
tations made in response to the
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prepenalty notice, the port director de-
termines that there was a violation by
the person named in the prepenalty no-
tice, he promptly shall issue a written
notice of a claim for a monetary pen-
alty to that person.

(2) Contents. The notice of a claim for
a monetary penalty shall contain any
changes in the information provided in
the prepenalty notice, and shall inform
the person of his right to apply for re-
lief under section 618, Tariff Act of
1930, as amended (19 U.S.C. 1618), in ac-
cordance with part 171 of this chapter.
If the person to whom the notice is
issued is liable for any actual loss of
duties recoverable under section 592(d),
Tariff Act of 1930, as amended (19
U.S.C. 1592(d)), the notice shall identify
the entries involved, state the amount
of duties payable and how it was cal-
culated, and require the person to de-
posit or arrange for payment of the du-
ties within 30 days of the date of the
notice.

[T.D. 72-211, 37 FR 16488, Aug. 15, 1972, as
amended by T.D. 84-18, 49 FR 1680, Jan. 13,
1984]

§162.79a Other notice.

If no prepenalty notice is issued, a
written notice of any monetary pen-
alty incurred shall contain the infor-
mation required under §162.76(b)(1) or
§162.77(b)(1), except that the notice
shall state the amount of the claim for
a monetary penalty. The notice also
shall inform the person of his right to
apply for relief under section 618, Tariff
Act of 1930, as amended (19 U.S.C. 1618),
in accordance with part 171 of this
chapter.

§162.79b Recovery of actual loss of du-
ties.

Whether or not a monetary penalty
is assessed under this subpart, the port
director shall require the deposit of
any actual loss of duties resulting from
a violation of section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592), not-
withstanding that the liquidation of
the entry to which the loss is attrib-
utable has become final. If a person is
liable for the payment of actual loss of
duties in any case in which a monetary
penalty is not assessed or a written no-
tice of claim of monetary penalty is
not issued, the port director shall issue

19 CFR Ch. | (4-1-98 Edition)

a written notice to the person of the li-
ability for the actual loss of duties.
The notice shall identify the merchan-
dise and entries involved, state the loss
of duties and how it was calculated,
and require the person to deposit or ar-
range for payment of the duties within
30 days from the date of the notice.
Any determination of actual loss of du-
ties under this section is subject to re-
view upon written application to the
Commissioner of Customs.

§162.80 Liability for duties;
tion of entries.

(a)(1) When an entry is the subject of
an investigation for possible violation
of section 592, Tariff Act of 1930, as
amended (19 U.S.C. 1592), or of a pen-
alty action established under that sec-
tion, the port director, subject to the
provisions of paragraph (a)(2) of this
section, may liquidate the entry and
collect duties before the conclusion of
the investigation or final disposition of
the penalty action if he determines
that liquidation would be in the inter-
est of the Government.

(2)(i) An entry not liquidated within 1
year from the date of entry or final
withdrawal of all merchandise covered
by a warehouse entry shall be deemed
liquidated at the rate of duty, value,
quantity, and amount of duties as-
serted at the time of entry by the im-
porter, his consignee, or agent unless
the time for liquidation is extended by
the port director because—

(A) Information needed by Customs
for the proper appraisement or classi-
fication of the merchandise is not
available.

(B) The importer, his consignee, or
agent requests an extension and dem-
onstrates good cause why the extention
should be granted, or

(C) The 1l-year liquidation period is
suspended as required by statute or
court order.

(if) An entry not liquidated within 4
years from the date of entry or final
withdrawal of all merchandise covered
by a warehouse entry shall be deemed
liquidated at the rate of duty, value,
quantity, and amount of duties as-
serted at the time of entry by the im-
porter, his consignee, or agent unless
liquidation continues to be suspended
by statute or court order. In that

liquida-
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event, the entry shall be liquidated
within 90 days after removal of the sus-
pension.

(iii) The port director promptly shall
notify the importer or consignee con-
cerned and any authorized agent and
surety of the importer or consignee in
writing of any extension or suspension
of the liquidation period.

(b) When merchandise not covered by
an entry is subject to section 592, Tar-
iff Act of 1930, as amended (19 U.S.C.
1592), a demand shall be made on the
importer for payment of the duty esti-
mated to be due on such merchandise.

(c) Any applicable internal revenue
tax shall also be demanded unless the
merchandise is to be, or has been, for-
feited.

[T.D. 84-18, 49 FR 1680, Jan. 13, 1984]

PART 171—FINES, PENALTIES, AND
FORFEITURES

Sec.
171.0 Scope.

Subpart A—General Provisions
171.1—171.2 [Reserved]

Subpart B—Application for Relief

171.11 Petition for relief.

171.12 Filing of petition.

171.13 Additional evidence
certain petitions.

171.14 Oral presentations seeking relief.

171.15 Extensions of time for filing petition.

required with

Subpart C—Action on Petitions

171.21 Petitions acted on by Fines, Penalty,
and Forfeiture Officer.

171.22 Special cases acted upon by Fines,
Penalty, and Forfeiture Officer.

171.23 Availability of mitigation guidelines
for monetary penalties assessed pursuant
to section 592, Tariff Act of 1930, as
amended.

171.24 Limitations on consideration of peti-
tions.

Subpart D—Disposition of Petitions

171.31 Act or omission did not occur.

171.31a Written decision.

171.32 Limitation on time decision effective.
171.33 Supplemental petitions for relief.

Subpart E—Restoration of Proceeds of Sale

171.41 Application of provisions for peti-
tions for relief.

§171.11

171.42 Time limit for filing petition for res-
toration.

171.43 Evidence required.

171.44 Forfeited property authorized for offi-
cial use.

Subpart F—Expedited Petitioning
Procedures

171.51 Application and definitions.

171.52 Petition for expedited procedures in
an administrative forfeiture proceeding.

171.53 Ruling on petition of expedited proce-
dures.

171.54 Substitute res
forfeiture action.

171.55 Notice provisions.

in an administrative

APPENDIX A TO PART 171—GUIDELINES FOR
DISPOSITION OF VIOLATIONS OF 19 U.S.C.
1497

APPENDIX B TO PART 171—CUSTOMS REGULA-
TIONS, REVISED PENALTY GUIDELINES, 19
U.S.C. 1592

APPENDIX C TO PART 171—CUSTOMS REGULA-
TIONS GUIDELINES FOR THE IMPOSITION
AND MITIGATION OF PENALTIES FOR VIOLA-
TIONS OF 19 U.S.C. 1641

AUTHORITY: 19 U.S.C. 66, 1592, 1618, 1624. The
provisions of subpart C also issued under 22
U.S.C. 401; 46 U.S.C. App. 320 unless other-
wise noted.

Subpart F also issued under 19 U.S.C. 1595a,
1605, 1614; 21 U.S.C. 881 note.

SOURCE: T.D. 70-249, 35 FR 18265, Dec. 1,
1970, unless otherwise noted.

§171.0 Scope.

This part contains provisions relat-
ing to filing of petitions and action
upon petitions for relief from fines,
penalties, and forfeitures incurred, and
petitions for the restoration of pro-
ceeds from sale of seized and forfeited
property.

Subpart A—General Provisions
§§171.1—171.2 [Reserved]

Subpart B—Application for Relief

§171.11 Petition for relief.

(@) To whom addressed. Petitions for
the remission or mitigation of a fine,
penalty, or forfeiture incurred under
any law administered by Customs shall
be addressed to the Commissioner of
Customs.

(b) Signature. The petition for remis-
sion or mitigation shall be signed by
the petitioner, his attorney at law, or a

247



		Superintendent of Documents
	2015-01-27T17:40:59-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




