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Subpart A—General Provisions

§200.735-101 Purpose.

The purpose of the regulations in this
part is to maintain the highest stand-
ards of honesty, integrity, impartial-
ity, and conduct on the part of all em-
ployees of the U.S. International Trade
Commission and to maintain public
confidence that the business of the
Commission is being conducted in ac-
cordance with such standards.

[31 FR 2593, Feb. 10, 1966, as amended at 46
FR 17542, Mar. 19, 1981]

§200.735-102 Definitions.

In this part:

(a) Commission means the U.S. Inter-
national Trade Commission.

(b) Commissioner means a Commis-
sioner of the U.S. International Trade
Commission.

(c) Employee means a Commissioner,
employee, or special Government em-
ployee of the Commission.

(d) Executive order means Executive
Order 11222 of May 8, 1965.

(e) Person means an individual, a cor-
poration, a company, an association, a
firm, a partnership, a society, a joint
stock company, or any other organiza-
tion or institution.

(f) Special Government employee means
a ‘‘special Government employee’ as
defined in section 202 of Title 18 of the
United States Code who is employed by
the Commission.

[31 FR 2593, Feb. 10, 1966, as amended at 44
FR 23823, Apr. 23, 1979; 46 FR 17542, Mar. 19,
1981; 56 FR 36726, Aug. 1, 1991]

§200.735-103 Counseling service.

(@) The Chairman shall appoint a
Designated Agency Ethics Official
(DAEO) who serves as liaison to the Of-
fice of Government Ethics and who is
responsible for carrying out the Com-
mission’s ethics program. The program
shall be designed to implement titles
I1, 1V, and V of the Ethics in Govern-
ment Act of 1978, Executive Order No.
11222, the regulations in this part, and



§200.735-104

other statutes and regulations applica-
ble to agency ethics matters. The
DAEO will be a senior Commission em-
ployee with experience demonstrating
the ability to review financial disclo-
sure reports and counsel employees
with regard to resolving conflicts of in-
terest, review the financial disclosures
of Presidential nominees to the Com-
mission prior to confirmation hearings,
counsel employees with regard to eth-
ics standards, assist supervisors in im-
plementing the Commission’s ethics
program, and periodically evaluate the
ethics program.

(b) The Chairman shall select an Al-
ternate Agency Ethics Official who will
serve as Deputy DAEO to whom any of
the DAEO’s statutory and regulatory
duties may be delegated.

(c) The DAEO shall coordinate and
manage the agency’s ethics program.
The DAEO duties shall consist of:

(1) Liaison with the Office of Govern-
ment Ethics;

(2) Review of financial disclosure re-
ports, including reports filed by Presi-
dential nominees to the Commission;

(3) Initiation and maintenance of eth-
ics education and training programs;

(4) Monitoring administrative ac-
tions and sanctions; and

(5) Implementation of the specific
program elements listed in Office of
Government Ethics regulations, 5 CFR
738.203(b).

[46 FR 17542, Mar. 19, 1981, as amended at 56
FR 36726, Aug. 1, 1991]

§200.735-104 Disciplinary and other
remedial action.

(a) An employee who violates any of
the regulations in this part may be dis-
ciplined. The disciplinary action may
be in addition to any other penalty pre-
scribed by law for the violation. In ad-
dition to, or in lieu of, disciplinary ac-
tion, remedial action to end conflicts
or appearance of conflicts of interest
may include, but is not limited to:

(1) Changes in assigned duties;

(2) Divestment by the employee of his
conflicting interest; or

(3) Disqualification for a particular
assignment.

(b) Remedial action, whether discipli-
nary or otherwise, shall be effected in
accordance with any applicable laws,
Executive orders, and regulations.

19 CFR Ch. Il (4-1-98 Edition)

Subpart B—Provisions Governing

Ethical and Other Conduct
and Responsibilities of Em-
ployees

§200.735-104a Proscribed actions.

An employee shall avoid any action,
whether or not specifically prohibited
by this subpart, which might result in,
or create the appearance of:

(a) Using public office for private
gain;

(b) Giving preferential treatment to
any person;

(c) Impeding Government efficiency
or economy;

(d) Losing complete independence or
impartiality;

(e) Making a Government decision
outside official channels; or

(f) Affecting adversely the confidence
of the public in the integrity of the
Government.

[32 FR 16210, Nov. 28, 1967]

§200.735-105 Gifts, entertainment, and
favors.

(a) Except as provided in paragraph
(b) of this section, no employee may so-
licit or accept, directly or indirectly,
any gift, gratuity, favor, entertain-
ment, loan, or any other thing of mon-
etary value from any person who:

(1) Has, or is seeking to obtain, con-
tractual or other business or financial
relations with the Commission;

(2) Conducts operations or activities
that are being investigated by the
Commission; or

(3) Has interests that may be sub-
stantially affected by the performance
or nonperformance of the employee’s
official duty.

(b) The prohibitions set forth under
paragraph (a) of this section shall not
apply to:

(1) Solicitations or acceptances based
on obvious family or personal relation-
ships (such as those between parents,
children, or spouse of the employee and
the employee) when the circumstances
make it clear that it is those relation-
ships rather than the business of the
persons concerned which are the moti-
vating factors;

(2) The acceptance of food and re-
freshments of nominal value on infre-
quent occasions in the ordinary course
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of a luncheon or dinner meeting or
other meeting or on a field trip, and of
ground transportation of nominal
value in the course of a field trip,
where an employee may properly be in
attendance.

(3) The acceptance of loans from
banks or other financial institutions
on customary terms to finance proper
and usual activities of employees, such
as home mortgage loans; and

(4) The acceptance of unsolicited ad-
vertising or promotional material,
such as pens, pencils, note pads, cal-
endars, and other items of nominal
value.

(c) An employee shall not solicit a
contribution from another employee
for a gift to an official superior, make
a donation as a gift to an official supe-
rior, or accept a gift from an employee
receiving less pay than himself (5
U.S.C. 7351). However, this paragraph
does not prohibit a voluntary gift of
nominal value or donation in a nomi-
nal amount made on a special occasion
such as marriage, illness, or retire-
ment.

(d) An employee shall not accept a
gift, present, decoration, or other thing
from a foreign government unless au-
thorized by Congress as provided by the
Constitution and in 5 U.S.C. 7342.

(e) Neither this section nor §200.735-
106 precludes an employee from receipt
of bona fide reimbursement, unless pro-
hibited by law, for expenses of travel
and such other necessary subsistence
as is compatible with this part for
which no Government payment or re-
imbursement is made. However, this
paragraph does not allow an employee
to be reimbursed, or payment to be
made on his behalf, for excessive per-
sonal living expenses, gifts, entertain-
ment or other personal benefits, nor
does it allow an employee to be reim-
bursed by a person for travel on official
business under agency orders when re-
imbursement is proscribed by Decision
B-128527 of the Comptroller General
dated March 7, 1967.

[32 FR 16210, Nov. 28, 1967, as amended at 46

FR 41036, Aug. 14, 1981]

§200.735-106 Outside employment and
other activities.

(a) An employee may engage in out-
side employment or other outside ac-

§200.735-106

tivity not incompatible with the full
and proper discharge of the duties and
responsibilities of his Government em-
ployment: Provided, That no Commis-
sioner shall actively engage in any
other business, vocation, or employ-
ment than that of serving as a Com-
missioner (19 U.S.C. 1330(c)). Incompat-
ible activities include but are not lim-
ited to:

(1) Acceptance of a fee, compensa-
tion, gift, payment of expense, or any
other thing of monetary value in cir-
cumstances in which acceptance may
result in, or create the appearance of,
conflicts of interest; or

(2) Outside employment tending to
impair the employee’s capacity to per-
form his Government duties and re-
sponsibilities in an acceptable manner.

(b) An employee (except a special
Government employee) shall not re-
ceive any salary or anything of mone-
tary value from a private source as
compensation for his services to the
Government (18 U.S.C. 209).

(c) Employees are encouraged to en-
gaged in teaching, lecturing, and writ-
ing that is not prohibited by law, the
Executive order, or this part. However,
an employee shall not, either for or
without compensation, engage in
teaching, lecturing, or writing, includ-
ing teaching, lecturing, or writing for
the purpose of the special preparation
of a person or class of persons for an
examination of the Civil Service Com-
mission or Board of Examiners for the
Foreign Service, that is dependent on
information obtained as a result of his
Government employment, except when
that information has been made avail-
able to the general public or will be
made available on request, or when the
Commission gives authorization for the
use of nonpublic information (other
than information received in con-
fidence) on the basis that the use is in
the public interest and would not be in
violation of law. In addition, Commis-
sioners shall not receive compensation
or anything of monetary value for any
consultation, lecture, discussion, writ-
ing, or appearance the subject matter
of which is devoted substantially to the
responsibilities, programs, or oper-
ations of the Commission, or which
draws substantially on official data or



§200.735-107

ideas which have not become part of
the body of public information.

(d) This section does not preclude an
employee from:

(1) Participation in the activities of
national or State political parties not
proscribed by law.

(2) Participation in the affairs of, or
acceptance of, an award for a meritori-
ous public contribution or achievement
given by a charitable, religious, profes-
sional, social, fraternal, nonprofit edu-
cational and recreational, public serv-
ice, or civic organization.

[33 FR 8447, June 7, 1968]

§200.735-107 Financial interests.

(a) An employee shall not:

(1) Have a direct or indirect financial
interest that conflicts substantially, or
appears to conflict substantially, with
his Government duties or responsibil-
ities; or

(2) Engage in, directly or indirectly,
a financial transaction as a result of,
or primarily relying on, information
obtained through his Government em-
ployment.

(b) This section does not preclude an
employee from having a financial in-
terest or engaging in financial trans-
actions to the same extent as a private
citizen not employed by the Govern-
ment so long as it is not prohibited by
law, the Executive order, or this part.

(c) Pursuant to the authority con-
tained in 18 U.S.C. 208(b), the following
types of financial interests are consid-
ered too remote or inconsequential to
affect a Commission employee’s integ-
rity or services and do not constitute a
conflict of interest under 18 U.S.C.
208(a):

(1) In widely-held, diversified mutual
funds or regulated investment compa-
nies, regardless of their value; and

(2) In state or local government
bonds, or other noncorporate bonds, re-
gardless of their value.

[31 FR 2593, Feb. 10, 1966, as amended at 44
FR 23823, Apr. 23, 1979]

§200.735-108 Use of Government prop-
erty.

An employee shall not directly or in-
directly use, or allow the use of, Gov-
ernment property of any kind, includ-
ing property leased to the Government,

19 CFR Ch. Il (4-1-98 Edition)

for other than officially approved ac-
tivities. An employee has a positive
duty to protect and conserve Govern-
ment property, including equipment,
supplies, and other property issued to
him.

§200.735-109 Misuse of information.

For the purpose of furthering a pri-
vate interest, an employee shall not,
except as provided in §200.735-106(c), di-
rectly or indirectly use, or allow the
use of, official information obtained
through or in connection with his Gov-
ernment employment which has not
been made available to the general
public.

§200.735-110

An employee shall pay each just fi-
nancial obligation in a proper and
timely manner, especially one imposed
by law such as Federal, State or local
taxes. For the purpose of this section a
just financial obligation means one ac-
knowledged by the employee or re-
duced to judgment by a court, and in a
proper and timely manner means in a
manner which the Commission deter-
mines does not, under the cir-
cumstances, reflect adversely on the
Government as his employer. In the
event of a dispute between an employee
and an alleged creditor, the Commis-
sion shall make no determination of
the validity or amount of the disputed
debt.

Indebtedness.

§200.735-111 Gambling, and

lotteries.

betting,

An employee shall not participate,
while on Government-owned or leased
property or while on duty for the Gov-
ernment, in any gambling activity in-
cluding the operation of a gambling de-
vice, in conducting a lottery or pool, in
a game for money or property, or in
selling or purchasing a numbers slip or
ticket. However, this section does not
preclude activities:

(a) Necessitated by an employee’s law
enforcement duties; or

(b) Under section 3 of Executive
Order 10927 and similar Commission-ap-
proved activities.
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§200.735-112 General conduct preju-
dicial to the Government.

An employee shall not engage in
criminal, infamous, dishonest, im-
moral, or notoriously disgraceful con-
duct, or other conduct prejudicial to
the Government.

§200.735-113 Miscellaneous
provisions.

Each employee shall familiarize him-
self with each statute that relates to
his ethical and other conduct as a Gov-
ernment employee, including the fol-
lowing statutes:

(a) House Concurrent Resolution 175,
85th Congress, 2d Session, 72 Stat. B12,
the ‘““Code of Ethics for Government
Service.”

(b) Chapter 11 of Title 18, United
States Code, relating to bribery, graft,
and conflicts of interest.

(c) The prohibition against lobbying
with appropriated funds (18 U.S.C.
1913).

(d) The prohibitions against dis-
loyalty and striking (5 U.S.C. 7311, 18
U.S.C. 1918).

(e) The prohibition against the em-
ployment of a member of a Communist
organization (50 U.S.C. 784).

(f) The prohibitions against (1) the
disclosure of classified information (18
U.S.C. 798, 50 U.S.C. 783); and (2) the
disclosure of confidential information
(18 U.S.C. 1905).

(9) The provision relating to the ha-
bitual use of intoxicants to excess (5
U.S.C. 7352).

(h) The prohibition against the mis-
use of a Government vehicle (31 U.S.C.
638a(c)).

(i) The prohibition against the mis-
use of the franking privilege (18 U.S.C.
1719).

(J) The prohibition against the use of
deceit in an examination or personnel
action in connection with Government
employment (18 U.S.C. 1917).

(k) The prohibition against fraud or
false statements in a Government mat-
ter (18 U.S.C. 1001).

() The prohibition against mutilat-
ing or destroying a public record (18
U.S.C. 2071).

(m) The prohibition against counter-
feiting and forging transportation re-
quests (18 U.S.C. 508).

statutory

§200.735-114

(n) The prohibitions against (1) em-
bezzlement of Government money or
property (18 U.S.C. 641); (2) failing to
account for public money (18 U.S.C.
643); and (3) embezzlement of the
money or property of another person in
the possession of an employee by rea-
son of his employment (18 U.S.C. 654).

(0) The prohibition against unauthor-
ized use of documents relating to
claims from or by the Government (18

U.S.C. 285).
(p) The prohibitions against political
activities in subchapter Ill of chapter

73 of title 5, United States Code and 18
U.S.C. 602, 603, 607, and 608.

(g) The prohibition against an em-
ployee acting as an agent of a foreign
principal registered under the Foreign
Agents Registration Act (18 U.S.C. 219).

[31 FR 2593, Feb. 10, 1966, as amended at 32
FR 16210, Nov. 28, 1967]

Subpart C—Provisions Governing
Statements of Employment
and Financial Interests

§200.735-114 Employees
submit statements.

Except as provided in §200.735-114a,
the following employees shall submit
confidential statements of employment
and financial interests:

(a)(1) Employees in grade GS-13 or
above under section 5332 of title 5,
United States Code, or in comparable
or higher positions not subject to that
section, other than those employees
who are required to file public finan-
cial disclosure reports by title Il of the
Ethics in Government Act of 1978.

(2) The Director of Personnel shall
list all such positions, shall include the
listing in the chapter of the Commis-
sion’s Policy Manual pertaining to the
filing of confidential statements of em-
ployment and financial interests, and
shall furnish copies thereof to the Dep-
uty DAEO and to affected employees.

(3) The Director of Personnel shall
update the listing required by para-
graph (a)(2) of this section and shall
take all other steps required by para-
graph (a)(2) as of January 1 and July 1
of each year.

(b)(1) Employees classified below GS-
13 under section 5332 of title 5, United
States Code, or at a comparable pay

required to



§200.735-114a

level under other authority, other than
those employees who are required to
file public financial disclosure reports
by title Il of the Ethics in Government
Act of 1978, who are: (i) Responsible for
making a decision or taking an action
in regard to Commission contracting or
procurement, (ii) responsible for con-
ducting investigative and research ac-
tivities where the decision to be made
or action to be taken could have an
economic impact on any non-Federal
enterprise, or (iii) responsible for exer-
cising the authority of any supervisory
or investigative employee in the ab-
sence of such employee.

(2) The Director of Personnel, upon
obtaining the advice of the General
Counsel, shall be responsible for deter-
mining which positions below GS-13
meet the criteria of paragraph (b)(1) of
this section. The Director of Personnel
shall justify his or her determination
in writing and shall submit it to the
Office of Personnel Management for its
approval. Upon obtaining the approval
of the Office of Personnel Management,
the Director of Personnel shall include
the listing of these positions in the
chapter of the Commission’s Policy
Manual pertaining to the filing of con-
fidential statements of employment
and financial interests and shall fur-
nish copies thereof to the Deputy
DAEO and to affected employees.

(3) The Director of Personnel shall
evaluate the determination under para-
graph (b)(2) of this section as of Janu-
ary 1 and July 1 of each year. When or-
ganizational changes or personnel ac-
tions indicate that positions should be
either added to or taken from the list
of positions which the Director of Per-
sonnel has determined meet the cri-
teria of paragraph (b)(1) of this section,
the Director of Personnel shall make a
new determination under paragraph
(b)(2) of this section and shall take all
other steps required by paragraph (b)(2)
immediately upon the implementation
of said organizational changes or per-
sonnel actions.

[46 FR 17543, Mar. 19, 1981, as amended at 56

FR 36726, Aug. 1, 1991]

§200.735-114a Employees not required
to submit statements.

(a) Employees in positions that meet
the criteria in paragraphs (b)(1) or

10
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(c)(1) of §200.735-114 of this subpart may
be exempted from the reporting re-
quirement of §200.735-114 if the Direc-
tor of Personnel, upon obtaining the
advice of the General Counsel, deter-
mines that:

(1) The duties of a position are such
that the likelihood of the incumbent’s
involvement in a conflict-of-interest
situation is remote;

(2) The duties of a position are at
such a level of responsibility that the
submission of a statement of employ-
ment and financial interests is not nec-
essary because of the degree of super-
vision and review over the incumbent
or the inconsequential effect on the in-
tegrity of the Government.

(b) All determinations made pursuant
to paragraph (a) shall be documented
in a writing which shall be annexed to
the listings required by paragraphs
(b)(2) and (c)(2) of §200.735-114 of this
subpart. The factual bases and reasons
for determinations under paragraphs
(a)(1) and (a)(2) of this section shall be
specified by the Director of Personnel
in said writing. Said writing shall refer
to the position only and shall not in-
clude the name, or other identifying
particular, of the incumbent occupying
the position.

(c) A statement of employment and
financial interests from commissioners
is not required by this subpart. Such
employees are subject to separate re-
porting requirements under section 401
of Executive Order 11222 (3 CFR 306
(1964-1965 Comp.)).

[42 FR 59958, Nov. 23, 1977]

§200.735-114b Employee
on filing requirements.

Any employee who believes that his
position has been improperly included
under the reporting requirements of
§200.735-114 may obtain a review there-
of through the Commission’s grievance
procedures.

[42 FR 59958, Nov. 23, 1977]

complaints

§200.735-114c Voluntary  submission

by employees.

Any employee not required to submit
a statement of employment and finan-
cial interests under the criteria estab-
lished by §200.735-114 may submit such
a statement to the Deputy Counselor
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in the manner specified in §200.735-116
if he or she so desires.

[42 FR 59958, Nov. 23, 1977]

§200.735-115 Forms—Interests not to
be reported.

(a) Statements required to be submit-
ted by the provisions of this subpart
shall be prepared on forms (the format
of which is prescribed by the Office of
Government Ethics, Office of Personnel
Management) available from the Dep-
uty DAEO.

(b) Employees, GS-15 and below, who
are required to file a statement of em-
ployment and financial interests under
§200.735-114 of this part, need not re-
port to the Deputy DAEO those finan-
cial interests specified in §§200.735-
107(c) (1) and (2) of this part. Commis-
sioners and Commission employees,
GS-16 and above, are required to report
the financial interests specified in
§§200.735-107(c) (1) and (2) of this part
under section 202(a) of the Ethics in
Government Act of 1978.

[44 FR 23823, Apr. 23, 1979, as amended at 56
FR 36726, Aug. 1, 1991]

§200.735-116 Time and place for sub-
mission of employees’ statements.

(@) An employee required to submit
such a statement shall submit it not
later than:

(1) Ninety days after the effective
date of the regulations in this part, if
employed on or before that effective
date; or

(2) Thirty days after his entrance on
duty, but not earlier than ninety days
after the effective date, if appointed
after the effective date.

(b) Each such statement shall be sub-
mitted to the Office of the General
Counsel of the Commission and shall be
marked ‘““‘Submitted in Confidence to
the Deputy DAEO.”’: Provided, That the
statement of the Deputy DAEO shall be
submitted directly to the DAEO.

[31 FR 2593, Feb. 10, 1966, as amended at 56
FR 36726, Aug. 1, 1991]

§200.735-117 Supplementary state-

ments.

Changes in, or additions to, the infor-
mation contained in an employee’s
statement of employment and financial
interests shall be reported in a supple-

11

§200.735-120

mentary statement as of June 30 each
year. If no changes or additions occur,
a negative report is required. Notwith-
standing the filing of the annual report
under this section, each employee shall
at all times avoid acquiring a financial
interest that could result, or taking an
action that would result, in a violation
of the conflicts of interest provisions of
section 208 of title 18, United States
Code, or the regulations in this part.

[32 FR 16211, Nov. 28, 1967]

§200.735-118
relatives.

Interests of employees’

The interest of a spouse, minor child
or other member of an employee’s im-
mediate household is considered to be
an interest of the employee. For the
purpose of this section, member of an
employee’s immediate household means
those blood relations who are residents
of the employee’s household.

§200.735-119 Information not known
by employees.

If any information required to be in-
cluded in a statement of employment
and financial interests or supple-
mentary statement, including holdings
placed in trust, is not known to the
employee but is known to another per-
son, the employee shall request that
other person to submit information on
his behalf.

§200.735-120

An employee is not required to sub-
mit in a statement of employment and
financial interests or supplementary
statement any information relating to
the employee’s connection with, or in-
terest in, a professional society or a
charitable, religious, social, fraternal,
recreational, public service, civic, or
political organization or similar orga-
nization not conducted as a business
enterprise. For the purpose of this sec-
tion, educational and other institu-
tions doing research and development
or related work involving grants of
money from, or contracts with, the
Government are deemed business enter-
prises and are required to be included in
an employee’s statement of employ-
ment and financial interests.

Information prohibited.
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§200.735-121 Confidentiality
ployees’ statements.

Each statement of employment and
financial interests, and each supple-
mentary statement, shall be held in
confidence. To ensure this confidential-
ity, the Deputy DAEO is authorized to
review and retain the statements. He
shall be responsible for maintaining
the statements in confidence and shall
not allow access to, or allow informa-
tion to be disclosed from, a statement
except to carry out the purpose of this
part. The Deputy DAEO may not dis-
close information from the statement
except as the Civil Service Commission
or the Chairman of the Tariff Commis-
sion may determine for good cause
shown.

[32 FR 16211, Nov. 28, 1967, as amended at 56
FR 36726, Aug. 1, 1991]

em-

§200.735-122 Special Government em-
ployees.

(a) Except as provided in paragraph
(b) of this section, each special Govern-
ment employee shall submit a state-
ment of employment and financial in-
terests which reports:

(1) All of his employment; and

(2) The financial interests of the spe-
cial Government employee which the
Commission determines are relevant in
the light of the duties he is to perform.

(b) The Commission may waive the
requirement in paragraph (a) of this
section for the submission of a state-
ment of employment and financial in-
terests in the case of a special Govern-
ment employee who is not a consultant
or an expert when the Commission
finds that the duties of the position
held by that special Government em-
ployee are of a nature and at such a
level of responsibility that the submis-
sion of the statement by the incumbent
is not necessary to protect the integ-
rity of the Government. For the pur-
pose of this paragraph, consultant and
expert have the meanings given those
terms by Chapter 304 of the Federal
Personnel Manual.

(c) A statement of employment and
financial interests required to be sub-
mitted under this section shall be sub-
mitted as provided for employees in
§200.735-116. Each special Government

12
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employee shall keep his statement cur-
rent throughout his employment with
the Commission by the submission of
supplementary statements.

[31 FR 2593, Feb. 10, 1966, as amended at 32
FR 16211, Nov. 28, 1967]

§200.735-123 Effect of employees’ and
special Government employees’
statements on other requirements.

The statements of employment and
financial interests and supplementary
statements required of employees and
special Government employees are in
addition to, and not in substitution for,
or in derogation of, any similar re-
quirement imposed by law, order, or
regulation. The submission of a state-
ment or supplementary statement by
an employee or special Government
employee does not permit him or any
other person to participate in a matter
which his or the other person’s partici-
pation in is prohibited by law, order, or
regulation.

Subpart D—Provisions for Adminis-
trative Enforcement of
Postemployment Conflict of
Interest Restrictions

AUTHORITY: Ethics in Government Act of
1978, Pub. L. 95-521, 92 Stat. 1864 (18 U.S.C.
207), as amended by Pub. L. 96-28, 93 Stat. 76
(1979); 45 FR 7402, (1979) (5 CFR part 737).

SOURCE: 45 FR 31988, May 15, 1980, unless
otherwise noted.

§200.735-124 General.

The procedures in this subpart are es-
tablished pursuant to subsection 207(j)
of title 18, United States Code, for the
administrative enforcement of the re-
strictions on postemployment activi-
ties in Title V of the Ethics in Govern-
ment Act of 1978 (18 U.S.C. 207 (a), (b),
and (c)) and implementing regulations
published by the Office of Government
Ethics (5 CFR part 737). Subsections 207
(@), (b), and (c) of Title 18, United
States Code, prohibit certain forms of
representational activity or commu-
nications by former Commission em-
ployees.
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§200.735-125 Exemption from restric-
tions.

(a) Scientific and technological informa-
tion solicited by the Commission. Commu-
nications of a former Commission em-
ployee solely for the purpose of fur-
nishing scientific or technological in-
formation solicited by the Commission
in the course of its statutory investiga-
tions are exempted from the restric-
tions on postemployment practices.

(b) Exemption for persons with special
qualifications in a technical discipline—
(1) Applicability. A former Commission
employee may be exempted from the
restrictions on postemployment prac-
tices if the Chairman, in consultation
with the Director, Office of Govern-
ment Ethics (the Director), executes a
certification published in the FEDERAL
REGISTER that the former Commission
employee has outstanding qualifica-
tions in a scientific, technological, or
other technical discipline; that the
former Commission employee is acting
with respect to a particular matter
which requires such qualifications; and
that the national interest would be
served by the former Commission em-
ployee’s participation.

(2) Certification authority. Certifi-
cation shall be by the Chairman, or in
the absence thereof, by the acting head
of the Commission. Consultation with
the Director shall precede any certifi-
cation. The exemption is effective upon
the execution of the certification. The
Secretary shall immediately transmit
the certification to the FEDERAL REG-
ISTER for publication.

(c) Testimony and statement under oath
are subject to penalty of perjury—(1) Ap-
plicability. A former Commission em-
ployee may testify before any court,
board, commission, or legislative body
with respect to matters of fact within
the personal knowledge of the former
Commission employee. This provision
does not, however, allow a former Com-
mission employee, otherwise barred
under 18 U.S.C. 207 (a), (b), or (c), to
testify on behalf of another as an ex-
pert witness except (i) to the extent
that the former employee may testify
from personal knowledge as to occur-
rences which are relevant to the issues
in the proceeding, including those in
which the Commission employee par-
ticipated, utilizing his or her expertise,
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or (ii) in any proceeding where it is de-
termined that another expert in the
field cannot practically be obtained,
that it is impracticable for the facts or
opinions on the same subject to be ob-
tained by other means, and that the
former Commission employee’s testi-
mony is required in the interest of jus-
tice.

(2) Statements under penalty of perjury.
A former Commission employee may
make any statements required to be
made under penalty of perjury, such as
those required in registration state-
ments for securities, tax returns, or se-
curity clearances. The exception does
not, however, permit a former em-
ployee to submit pleadings, applica-
tions, or other documents in a rep-
resentational capacity on behalf of an-
other merely because the attorney or
other representative must sign the doc-
uments under oath or penalty of per-

jury.

§200.735-126 Administrative
ment proceedings.

The following are basic guidelines for
administrative enforcement of restric-
tions on postemployment activities:

(a) Initiation of administrative discipli-
nary hearing. (1) On receipt of informa-
tion regarding a possible violation of 18
U.S.C. 207, and after determining that
such information does not appear to be
frivolous, the Chairman shall expedi-
tiously provide such information, along
with any comments or agency regula-
tions, to the Director and to the Crimi-
nal Division, Department of Justice.
Any investigation or administrative
action will be coordinated with the De-
partment of Justice to avoid
prejudicing criminal proceedings, un-
less the Department of Justice informs
the Commission that it does not intend
to initiate criminal prosecution.

(2) Whenever the Chairman has deter-
mined after appropriate review that
there is reasonable cause to believe
that a former Commission employee
has violated 18 U.S.C. 207 (a), (b), or (c)
or implementing regulations of the Of-
fice of Government Ethics (5 CFR part
737), he or she shall initiate an admin-
istrative disciplinary proceeding by
providing the former Commission em-
ployee with notice as defined in para-
graph (b).

enforce-
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(3) The Chairman shall take all nec-
essary steps to protect the privacy of
former employees prior to a determina-
tion of sufficient cause to initiate an
administrative disciplinary hearing.

(b) Notice. (1) The Chairman shall pro-
vide the former Commission employee
with notice of an administrative dis-
ciplinary proceeding and an oppor-
tunity for a hearing.

(2) Notice to the former Commission
employee must include—

(i) A statement of allegations and the
basis thereof in detail sufficient to en-
able the former Commission employee
to prepare an adequate defense;

(ii) Notification of the right to a
hearing;

(iii) An explanation of the method by
which a hearing may be requested; and

(iv) A copy of this subpart.

(c) Examiner. (1) The presiding official
at proceedings under this subpart shall
be an individual to whom the Chairman
has delegated authority to make a rec-
ommended determination (hereinafter
referred to as examiner).

(2) An examiner shall be an experi-
enced government attorney of high
moral character and sound judgment.

(3) An examiner shall be impartial.
No individual who has participated in
any manner in the decision to initiate
the proceedings may serve as an exam-
iner in those proceedings.

(d) Scheduling of hearing. In setting a
hearing date, the examiner shall give
due regard to the former Commission
employee’s need for—

(1) Adequate time to prepare a de-
fense properly, and

(2) An expeditious resolution of alle-
gations that may be damaging to his or
her reputation.

(e) Hearing rights. A hearing shall in-
clude, at a minimum, the following
rights:

(1) To be represented by counsel,

(2) To introduce and examine wit-
nesses and to submit physical evidence,

(3) To confront and cross-examine ad-
verse witnesses,

(4) To present oral argument; and

(5) To obtain a transcript or record-
ing of the proceeding on request.

(f) Burden of proof. In any hearing
under this subpart the Commission has
the burden of proof and must establish
a violation by clear and convincing evi-
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dence. The case of the Commission
shall be presented by the Office of the
General Counsel.

(g) Recommended determination. (1)
The examiner shall make a rec-
ommended determination exclusively
on matters of record in the proceeding
and shall set forth therein all findings
of fact and conclusions of law relevant
to the matters at issue. The rec-
ommended determination shall be de-
livered to the parties.

(2) Within ten (10) days of the date of
receipt of the recommended determina-
tion either party may submit to the
Chairman exceptions to the rec-
ommended determination and alter-
native findings of fact and conclusions
of law.

(h) Final administrative decision. (1)
Within forty (40) days of the date of the
recommended determination, the
Chairman shall make a final adminis-
trative decision based solely on the
record of the proceedings.

(2) In the event that no hearing is re-
quested, the Chairman shall make a
final administrative decision within
forty (40) days of the date notice is pro-
vided to the former employee and the
record of the proceedings shall consist
of the statement of allegations as de-
fined in paragraph (b)(2)(i) and what-
ever written response the former em-
ployee shall provide.

(3) The Chairman shall specify in the
final administrative decision the find-
ings of fact and conclusions of law that
differ from the recommended deter-
mination of the hearing examiner.

(i) Administrative sanctions. The
Chairman may take appropriate action
in the case of any individual who is
found in violation of 18 U.S.C. 207(a),
(b), or (c) or implementing regulations
of the Office of Government Ethics (5
CFR part 737) after a final administra-
tive decision by——

(1) Prohibiting the individual from
making, on behalf of any other person
(except the United States), any formal
or informal appearance before, or, with
the intent to influence, any oral or
written communication to, the Com-
mission on any matter of business for a
period not to exceed five (5) years. This
prohibition may be enforced by direct-
ing Commission employees to refuse to
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participate in any such appearance or U.S.C. 207(a), (b), or (c) or these regula-

to accept any such communication; tions may seek judicial review of the
(2) Taking other appropriate discipli- administrative determination. Review
nary action. shall be before the appropriate United

(J) Judicial review. Any person found States district court.
to have participated in a violation of 18
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