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contract with the employer, a strike at
a major supplier of the employer, and
an unanticipated and dramatic major
economic downturn might each be con-
sidered a business circumstance that is
not reasonably foreseeable. A govern-
ment ordered closing of an employ-
ment site that occurs without prior no-
tice also may be an unforeseeable busi-
ness circumstance.

(2) The test for determining when
business circumstances are not reason-
ably foreseeable focuses on an employ-
er’s business judgment. The employer
must exercise such commercially rea-
sonable business judgment as would a
similarly situated employer in predict-
ing the demands of its particular mar-
ket. The employer is not required, how-
ever, to accurately predict general eco-
nomic conditions that also may affect
demand for its products or services.

(c) The ‘‘natural disaster’’ exception
in section 3(b)(2)(B) of WARN applies to
plant closings and mass layoffs due to
any form of a natural disaster.

(1) Floods, earthquakes, droughts,
storms, tidal waves or tsunamis and
similar effects of nature are natural
disasters under this provision.

(2) To qualify for this exception, an
employer must be able to demonstrate
that its plant closing or mass layoff is
a direct result of a natural disaster.

(3) While a disaster may preclude full
or any advance notice, such notice as is
practicable, containing as much of the
information required in § 639.7 as is
available in the circumstances of the
disaster still must be given, whether in
advance or after the fact of an employ-
ment loss caused by a natural disaster.

(4) Where a plant closing or mass lay-
off occurs as an indirect result of a nat-
ural disaster, the exception does not
apply but the ‘‘unforeseeable business
circumstance’’ exception described in
paragraph (b) of this section may be
applicable.

§ 639.10 When may notice be extended?
Additional notice is required when

the date or schedule of dates of a
planned plant closing or mass layoff is
extended beyond the date or the ending
date of any 14-day period announced in
the original notice as follows:

(a) If the postponement is for less
than 60 days, the additional notice

should be given as soon as possible to
the parties identified in § 639.6 and
should include reference to the earlier
notice, the date (or 14-day period) to
which the planned action is postponed,
and the reasons for the postponement.
The notice should be given in a manner
which will provide the information to
all affected employees.

(b) If the postponement is for 60 days
or more, the additional notice should
be treated as new notice subject to the
provisions of §§ 639.5, 639.6 and 639.7 of
this part. Rolling notice, in the sense
of routine periodic notice, given wheth-
er or not a plant closing or mass layoff
is impending, and with the intent to
evade the purpose of the Act rather
than give specific notice as required by
WARN, is not acceptable.
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AUTHORITY: Sec. 1102, Social Security Act
(42 U.S.C. 1302); Secretary’s order No. 4–75,
dated April 16, 1975 (40 FR 18515) (5 U.S.C.
553). Interpret and apply secs. 303(a)(1) and
303(b)(2) of the Social Security Act (42 U.S.C.
503(a)(1), 503(b)(2)).

SOURCE: 43 FR 33225, July 28, 1978, unless
otherwise noted.

§ 640.1 Purpose and scope.
(a) Purpose. (1) Section 303(a)(1) of the

Social Security Act requires, for the
purposes of title III of that act, that a
State unemployment compensation
law include provision for methods of
administration of the law that are rea-
sonably calculated to insure the full
payment of unemployment compensa-
tion when determined under the State
law to be due to claimants. The stand-
ard in this part is issued to implement
section 303(a)(1) in regard to prompt-
ness in the payment of unemployment
benefits to eligible claimants.
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(2) Although the standard applies to
the promptness of all benefit payments
and the criteria apply directly to the
promptness of first benefit payments,
it is recognized that adequate perform-
ance is contingent upon the prompt de-
termination of eligibility by the State
as a condition for the payment or de-
nial of benefits. Accordingly, implicit
in prompt performance with respect to
benefit payments is the corresponding
need for promptness by the State in
making determinations of eligibility.
However, applicable Federal laws pro-
vide no authority for the Secretary of
Labor to determine the eligibility of
individuals under a State law.

(b) Scope. (1) The standard in this
part applies to all State laws approved
by the Secretary of Labor under the
Federal Unemployment Tax Act (sec-
tion 3304 of the Internal Revenue Code
of 1954, 26 U.S.C. 3304), and to the ad-
ministration of the State laws.

(2) The standard specified in § 640.4
applies to all claims for unemployment
compensation. The criteria for State
compliance in § 640.5 apply to first pay-
ments of unemployment compensation
under the State law to eligible claim-
ants following the filing of initial
claims and first compensable claims.

§ 640.2 Federal law requirements.
(a) Conformity. Section 303(a)(1) of the

Social Security Act, 42 U.S.C. 503(a)(1),
requires that a State law include provi-
sion for:

Such methods of administration * * * as
are found by the Secretary of Labor to be
reasonably calculated to insure full payment
of unemployment compensation when due.

(b) Compliance. Section 303(b)(2) of
the Social Security Act, 42 U.S.C.
503(b)(2), provides in part that:

Whenever the Secretary of Labor, after
reasonable notice and opportunity for hear-
ing to the State agency charged with the ad-
ministration of the State law, finds that in
the administration of the law there is:

(1) * * *
(2) a failure to comply substantially with

any provision specified in subsection (a) of
this section;

the Secretary of Labor shall notify such
State agency that further payments will not
be made to the State until the Secretary of
Labor is satisfied that there is no longer any
such * * * failure to comply.

Until he is so satisfied, he shall make no
further certification to the Secretary of the
Treasury with respect to such State * * *.

§ 640.3 Interpretation of Federal law
requirements.

(a) Section 303(a)(1). The Secretary in-
terprets section 303(a)(1) of the Social
Security Act to require that a State
law include provision for such methods
of administration as will reasonable in-
sure the full payment of unemploy-
ment benefits to eligible claimants
with the greatest promptness that is
administratively feasible.

(b) Section 303(b)(2). (1) The Secretary
interprets section 303(b)(2) of the So-
cial Security Act to require that, in
the administration of a State law,
there shall be substantial compliance
with the provision required by section
303(a)(1).

(2) The greatest promptness that is
administratively feasible will depend
upon the circumstances in each State
that impacts upon its performance in
paying benefits. Factors reasonably be-
yond a State’s control may cause its
performance to drop below the level of
adequacy expressed in the table below
as criteria for substantial compliance
applicable to all States. Where it is
demonstrated that failure to meet the
criteria of adequacy is attributable to
factors reasonably beyond the State’s
control and, in light of those factors,
the State has performed at the highest
level administratively feasible, it will
be considered that the State is in sub-
stantial compliance with the Standard
for conformity. Whether or not the
State is in substantial compliance, the
remedial provisions of §§ 640.7 and 640.8
will be applicable when the pertinent
criteria are not met.

§ 640.4 Standard for conformity.

A State law will satisfy the require-
ment of section 303(a)(1), if it contains
a provision requiring, or which is con-
strued to require, such methods of ad-
ministration as will reasonably insure
the full payment of unemployment
benefits to eligible claimants with the
greatest promptness that is adminis-
tratively feasible.
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§ 640.5 Criteria for compliance.
The criteria in the schedule below

shall apply in determining whether, in
the administration of a State law,
there has been substantial compliance
with the provision required by section
303(a)(1) in the issuance of benefit pay-
ments to eligible claimants for the
first compensable weeks of unemploy-
ment in their benefit years:

Percentage of first payments
issued—days following end
of first compensable week

14 days,
waiting
week
States

21 days,
nonwait-

ing
week

States 1

35 days,
all

States

INTRASTATE CLAIMS

Performance to be achieved
for the 12-mo. period end-
ing:
Mar. 31, 1978 ................... 80 80 ..............
Mar. 31, 1979 ................... 2 83 2 83 2 90
Mar. 31, 1980, and there-

after ............................... 87 87 93

INTERSTATE CLAIMS

Performance to be achieved
for the 12-mo. period end-
ing:
Mar. 31, 1978 ................... 60 60 ..............
Mar. 31, 1979 ................... 2 65 2 65 2 75
Mar. 31, 1980, and there-

after ............................... 70 70 78

1 A nonwaiting week State is any State whose law does not
require that a non-compensable period of unemployment be
served before the payment of benefits commences.

2 Beginning with the month following the effective date of
this revised regulation.

A State will be deemed to comply sub-
stantially, as set out in §§ 640.2(b) and
640.3(b), if its average performance, for
the period of review, meets or exceeds
the applicable criteria set forth above.

§ 640.6 Review of State compliance.
(a) Annual reviews. The administra-

tion of each State law shall be re-
viewed annually for compliance, as set
out in §§ 640.2(b) and 640.3(b). Annual re-
views shall be for the 12-month period
ending on March 31 of each year. An
annual review with respect to any
State shall be based upon the monthly
reports of performance submitted to
the Department by the State agency,
any special reports of performance sub-
mitted to the Department by the State
agency, any benefit payment perform-
ance plan applicable to the period

being reviewed, any study or anylysis
of performance relevant to the period
being reviewed, and any other audit,
study, or analysis as directed by the
Department of Labor.

(b) Periodic review. The administra-
tion of any State law may be reviewed
at any other time, when there is reason
to believe that there may be failure of
compliance as set out in §§ 640.2(b) and
640.3(b). Such a review shall be based
upon the same elements as may be re-
quired for an annual review.

§ 640.7 Benefit payment performance
plans.

(a) Annual plan. An annual benefit
payment performance plan shall be
submitted by a State agency to the De-
partment of Labor when average per-
formance over a 12-month period end-
ing on March 31 of any year does not
meet the criteria specified in § 640.5. An
annual plan shall be submitted by July
31 following the applicable March 31,
and shall be a plan for the fiscal year
that begins on the succeeding October
1. An annual plan shall be subject to
continuing appraisal during the period
it is in effect, and shall be subject to
modification from time to time as may
be directed by the Department of Labor
after consultation with the State agen-
cy.

(b) Periodic plan. A periodic benefit
payment performance plan shall be
submitted by a State agency when di-
rected by the Department of Labor. A
periodic plan may be in addition to, or
a modification of an annual plan and
may be required even though an annual
plan covering the same period is not re-
quired. A periodic plan shall be subject
to continuing appraisal during the pe-
riod it is in effect, and shall be subject
to modification from time to time as
may be directed by the Department of
Labor.

(c) Content of plan. An annual plan or
periodic plan shall set forth such cor-
rective actions, performance and eval-
uation plans, and other matters as the
Department of Labor directs, after con-
sultation with the State agency.

(Approved by the Office of Management and
Budget under control number 1205–0132)
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(Pub. L. No. 96–511)

[43 FR 33225, July 28, 1978, as amended at 49
FR 18295, Apr. 30, 1984]

§ 640.8 Enforcement of the standard.

(a) Action by the Department of Labor.
When a State agency fails, for an ex-
tended period, to meet the standard set
forth in § 640.4 or the criteria specified
in § 640.5, or fails to show satisfactory
improvement after having submitted a
benefit payment performance plan of
action, the Department of Labor shall
pursue any of the following remedial
steps that it deems necessary before
considering application of the provi-
sions of § 640.2:

(1) Initiate informal discussion with
State agency officials pursuant to
§ 601.5(b) of this chapter.

(2) Conduct an evaluation of the
State’s benefit payment processes and
analyze the reasons for the State’s fail-
ure to meet the standard.

(3) Recommend specific actions for
the State to take to improve its benefit
payment performance.

(4) Request the State to submit a
plan for complying with the standard
by a prescribed date.

(5) Initiate special reporting require-
ments for a specified period of time.

(6) Consult with the Governor of the
State regarding the consequences of
the State’s noncompliance with the
standard.

(7) Propose to the Governor of the
State and on an agreed upon basis ar-
range for the use of expert Federal
staff to furnish technical assistance to
the State agency with respect to its
payment operations.

(b) Action by the Assistant Secretary.
If, after all remedial steps have been
exhausted, a State fails to take appro-
priate action, or otherwise fails to
meet the standard specified in § 640.4,
the Assistant Secretary for Employ-
ment and Training shall, after taking
all factors into consideration, rec-
ommend to the Secretary of Labor that
appropriate notice be sent to the State
agency and that an opportunity for a
hearing be extended in accordance with
section 303(b) of the Social Security
Act.

§ 640.9 Information, reports and stud-
ies.

A State shall furnish to the Sec-
retary of Labor such information and
reports and make such studies as the
Secretary decides are necessary or ap-
propriate to carry out this part.

PART 641—SENIOR COMMUNITY
SERVICE EMPLOYMENT PROGRAM
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641.101 Scope and purpose.
641.102 Definitions.
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Application Procedures

641.201 Allocation and allotment of title V
funds.

641.202 Eligibility for title V funds.
641.203 Soliciting applications for title V
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641.204 Grant application requirements.
641.205 Responsibility review.
641.206 Grant application review.
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project components.
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641.312 Enrollee supportive services.
641.313 Training.
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641.315 Maximum duration of enrollment.
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