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proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30
days after the Department’s final dis-
position of the proceeding.

(b) For purposes of this rule, final
disposition means the date on which a
decision or order disposing of the mer-
its of the proceeding or any other com-
plete resolution of the proceeding, such
as a settlement of voluntary dismissal,
become final and unappealable, both
within the Department and to the
courts.

(c) If review or reconsideration
(under HUD Board of Contract Appeals
Rule 29, 24 CFR 20.10) is sought or
taken of a decision as to which an ap-
plicant believes it has prevailed, pro-
ceedings for the award of fees shall be
stayed pending final disposition of the
underlying controversy. When the
United States appeals the underlying
merits of an adversary adjudication to
a court, no decision on an application
for fees and other expenses in connec-
tion with that adversary adjudication
shall be made until a final and
unreviewable decision is rendered by
the court on the appeal or until the un-
derlying merits of the case have been
finally determined pursuant to the ap-
peal.

Subpart C—Procedures for
Considering Applications

§ 14.300 Jurisdiction of adjudicative
officer.

Any provision in the Department’s
rules and regulations other than this
part which limits or terminates the ju-
risdiction of an adjudicative officer
upon the effective date of his or her de-
cision in the underlying proceeding
shall not in any way affect his or her
jurisdiction to render a decision under
this part.

§ 14.305 Filing and service of docu-
ments.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding, except as provided in
§ 14.205(c) for confidential financial in-
formation.

§ 14.310 Answer to application.
(a) Within 30 days after service of an

application, agency counsel may file an
answer to the application. Agency
counsel may request an extension of
time for filing. If agency counsel fails
to answer or otherwise fails to contest
or settle the application, the adjudica-
tive officer, upon a satisfactory show-
ing of entitlement by the applicant,
may make an award for the applicant’s
fees and other expenses under the Act.

(b) If agency counsel and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted by the adjudicative officer
upon request by agency counsel and
the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of agency counsel’s position. If the
answer is based on any alleged facts
not already in the record of the pro-
ceeding, agency counsel shall include
with the answer either supporting affi-
davits or a request for further proceed-
ings under § 14.325.

§ 14.315 Comments by other parties.
Any party to a proceeding other than

the applicant and agency counsel may
file comments on an application within
30 days after it is served, or on an an-
swer within 15 days after it is served. A
commenting party may not participate
further in proceedings on the applica-
tion unless the adjudicative officer de-
termines that the public interest re-
quires such participation in order to
permit full exploration of matters
raised in the comments.

§ 14.320 Settlement.
The applicant and agency counsel

may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying proceed-
ing, or after the underlying proceeding
has been concluded, in accordance with
the settlement procedure applicable to
the underlying proceeding. If a prevail-
ing party and agency counsel agree on

VerDate 09<APR>98 04:08 Apr 16, 1998 Jkt 004900 PO 00000 Frm 00116 Fmt 8010 Sfmt 8010 Y:\SGML\179078.TXT 179078-3



123

Office of the Secretary, HUD § 14.345

a proposed settlement of an award be-
fore an application has been filed, the
application shall be filed with the pro-
posed settlement.

§ 14.325 Extensions of time and further
proceedings.

(a) The adjudicative officer on mo-
tion and for good cause shown may
grant extensions of time other than for
filing an application for fees and ex-
penses after final disposition in the ad-
versary adjudication.

(b) Ordinarily, the determination of
an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or agency
counsel, or on his or her own initiative,
the adjudicative officer may order fur-
ther proceedings, such as an informal
conference, oral argument, additional
written submissions, or as to issues
other than substantial justification
(such as the applicant’s eligibility or
substantiation of fees and expenses),
pertinent discovery or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full
and fair resolution of the issues arising
from the application, and shall be con-
ducted as promptly as possible. Wheth-
er or not the position of the agency
was substantially justified shall be de-
termined on the basis of the adminis-
trative record, as a whole, which is
made in the adversary adjudication for
which fees and other expenses are
sought.

(c) A request that the adjudicative
officer order further proceedings under
this section shall specifically identify
the information sought or the disputed
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues.

§ 14.330 Decision.

The adjudicative officer shall issue
an initial decision on the application
within 30 days after completion of pro-
ceedings on the application. The deci-
sion shall include written findings and
conclusions on such of the following as
are relevant to the decision:

(a) The applicant’s status as a pre-
vailing party;

(b) The applicant’s qualification as a
party under 5 U.S.C. 504(b)(1)(B);

(c) Whether the agency’s position was
substantially justified;

(d) Whether special circumstances
make an award unjust;

(e) Whether the applicant during the
course of the proceedings engaged in
conduct that unduly and unreasonably
protracted the final resolution of the
matter in controversy; and

(f) The amounts, if any, awarded for
fees and other expenses, with reasons
for any difference between the amount
requested and the amount awarded.
If the applicant has sought an award
against more than one agency, the de-
cision shall allocate responsibility for
payment of any award made among the
agencies, and shall explain the reasons
for the allocation made.

§ 14.335 Departmental review.
(a) Either the applicant or agency

counsel may seek review of the initial
decision on the fee application, or the
Secretary (or his or her delegate, if
any) may decide to review the decision
on his or her own initiative, in accord-
ance with the Department’s review or
appeals procedures applicable to the
underlying proceeding. If neither the
applicant nor agency counsel seeks re-
view and the Secretary (or his or her
delegate, if any) does not take review
on his or her own initiative, the initial
decision on the application shall be-
come a final decision of the Depart-
ment in the same manner as a decision
in the underlying proceeding becomes
final. Whether to review a decision is a
matter within the discretion of the
Secretary (or his or her delegate, if
any). If review is taken, the Depart-
ment will issue a final decision on the
application or remand the application
to the adjudicative officer for further
proceedings.

(b) Either party may seek reconsider-
ation of the decision on the fee applica-
tion in accordance with Rule 29, 24 CFR
20.10.

§ 14.340 Judicial review.
Judicial review of final departmental

decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§ 14.345 Payment of award.
An applicant seeking payment of an

award shall submit a copy of the final
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decision granting the award to: Direc-
tor, Office of Finance and Accounting,
Room 2202, Department of Housing and
Urban Development, Washington, DC
20410, with a copy to: Associate General
Counsel for Equal Opportunity and Ad-
ministrative Law, Room 10244, Depart-
ment of Housing and Urban Develop-
ment, Washington, DC 20410. A state-
ment that review of the underlying de-
cision is not being sought in the United
States courts, or that the process for
seeking review of the award, if initi-
ated, has been completed, must also be
included. The agency will pay the
amount awarded to the applicant with-
in 60 days, unless judicial review of the
award or of the underlying decision of
the adversary adjudication has been
sought by the applicant or any other
party to the proceeding.

PART 15—TESTIMONY, PRODUC-
TION AND DISCLOSURE OF MA-
TERIAL OR INFORMATION BY HUD
EMPLOYEES

Subpart A—Purpose and Policy

Sec.
15.1 Definitions.
15.2 Purpose and applicability.
15.3 Statement of policy.

Subpart B—Production and Disclosure of
Records

15.11 Publication in the Federal Register.
15.12 Materials not published in Federal

Register.
15.13 Records produced upon request when

reasonably described.

Subpart C—Exemptions

15.14 Fees.
15.15 Fees to be charged—categories of re-

questers.
15.16 Review of records, aggregating re-

quests and waiving or reducing fees.
15.17 Charges for interest and for unsuccess-

ful searches; Utilization of Debt Collec-
tion Act.

15.18 Advance payments.
15.21 Exemptions authorized by 5 U.S.C. 552.

Subpart D [Reserved]

Subpart E—Procedures for Requesting
Access to Records

15.41 Requests for records.
15.42 Time limitations.

Subpart F—Disclosure of Records and
Refusal To Disclose

15.51 Authority to release records or copies.
15.52 Authority to deny requests for

records.
15.54 Business information.

Subpart G—Administrative Review of
Denial of Requests for Records

15.61 Administrative appeal.

Subpart H—Production in Response to Sub-
penas or Demands of Courts or Other
Authorities

15.71 Purpose and scope.
15.72 Production or disclosure prohibited

unless approved by the Secretary.
15.73 Procedure in the event of a demand for

production or disclosure.
15.74 Procedure in the event of an adverse

ruling.

Subpart I—Testimony of Employees of the
Department in Legal Proceedings

15.81 Purpose.
15.82 Testimony in proceedings in which the

United States is a party.
15.83 Legal proceedings among private liti-

gants; general rule.
15.84 Legal proceedings among private liti-

gants; subpoenas.
15.85 Legal proceedings among private liti-

gants; expert or opinion testimony.

Subpart J—Processing Request for Declas-
sification and Release of Classified
Material

15.91 Authority for release or denial of clas-
sified material.

AUTHORITY: 5 U.S.C. 552; 42 U.S.C. 3535(d).

SOURCE: 40 FR 48123, Oct. 14, 1975, unless
otherwise noted.

Subpart A—Purpose and Policy
§ 15.1 Definitions.

As used in this part.

EDITORIAL NOTE: At 61 FR 5203, Feb. 9, 1996,
in § 15.1, the following introductory text was
added; however, introductory text already
exists.

The terms Department, Secretary, and
Organizational unit are defined in 24
CFR part 5.

Act means section 552 of title 5
U.S.C., as amended by Pub. L. 90–23, 81
Stat. 54, June 5, 1967, and Pub. L. 93–
502, 88 Stat. 1561, November 21, 1974.
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