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affected thereby shall be deemed pub-
lished in the FEDERAL REGISTER when
incorporated by reference therein with
the approval of the Director of the Of-
fice of the Federal Register, as pro-
vided in 1 CFR part 51.

§ 15.12 Materials not published in Fed-
eral Register.

(a) Subject to the exemptions in
§ 15.21, the Department, in accordance
with this part, shall make available for
public inspection and copying:

(1) Final opinions, including concur-
ring and dissenting opinions, as well as
orders, made in the adjudication of
cases;

(2) Statements of policy and interpre-
tations which have been adopted by the
Department and are not published in
the FEDERAL REGISTER; and

(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public.

(b) To prevent a clearly unwarranted
invasion of personal privacy, the De-
partment may delete identifying de-
tails when it makes available or pub-
lishes any material. Whenever such de-
letions are required, the record or copy
will be made available with the space
formerly occupied by such identifying
details left blank, and the justification
for the deletion shall be explained fully
in writing.

(c) The Department shall also main-
tain and make available for public in-
spection and copying current indexes
providing identifying information for
the public as to any matter issued,
adopted, or promulgated after July 4,
1967, and required by this section to be
made available or published. The De-
partment shall promptly publish quar-
terly and distribute (by sale or other-
wise) copies of each index or supple-
ments thereto unless it determines by
order published in the FEDERAL REG-
ISTER that the publication would be un-
necessary and impracticable, in which
case the Department shall nonetheless
provide copies of such index on request
at a cost not to exceed the direct cost
of duplication.

§ 15.13 Records produced upon request
when reasonably described.

(a) The procedures for requesting ac-
cess to records are set forth in subpart
E of this part.

(b) When a request is made that rea-
sonably describes a record of the De-
partment that has been stored in a
record center of the National Archives
and Record Administration, this record
will be requested from the Records
Center by the Department and made
available to the requester if the record
would otherwise be available under this
part. Records accessioned by the Na-
tional Archives will not be made avail-
able by the Department, but may be re-
quested directly from the National Ar-
chives.

(c) Every effort will be made to make
a record in use by the staff of the De-
partment available when requested,
and such availability will be deferred
only to the extent necessary to avoid
serious interference with the business
of the Department.

(d) Copies of a requested record need
not be furnished if the record is pub-
lished in the FEDERAL REGISTER or is
available for purchase from the Super-
intendent of Documents of the Govern-
ment Printing Office. Such records
may, however, be examined in one of
the Department’s information centers.

[40 FR 48123, Oct. 14, 1975, as amended at 60
FR 11903, Mar. 3, 1995]

Subpart C—Exemptions

§ 15.14 Fees.

(a) Copies of records. HUD will charge
$0.15 per page for photocopies of docu-
ments. For copies prepared by com-
puter, HUD will charge the actual cost
of the tape or disk plus $25.00 per
minute for central processing unit
(CPU) time, so as to recoup reasonable
direct costs of duplicating. For other
methods of reproduction or duplication
of documents, HUD will charge the ac-
tual direct costs of producing the docu-
ments.

(b) Manual searches for records. HUD
will charge $16.35 per hour per person
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for searches/reviews performed by cler-
ical staff, and $37.00 per hour per per-
son for searches/reviews performed by
professional staff. Charges for search/
review time will be billed in 1/2 hour
segments.

(c) Computer searches for records. HUD
will charge $35.00 per hour for com-
puter programming relating to a
search, plus $25.00 per minute for
central processing unit (CPU) time.

(d) Contract services. HUD will con-
tract with private sector sources to lo-
cate, reproduce and disseminate
records in response to FOIA requests
when that is the most efficient and
least costly method. When doing so,
however, HUD will ensure that the ul-
timate cost to the requester is no
greater than it would be if HUD itself
had performed these tasks. In no case
will HUD contract out responsibilities
which the FOIA provides that HUD
alone may discharge, such as determin-
ing the applicability of an exemption,
or determining whether to waive or re-
duce fees. HUD will ensure that when
documents that would be responsive to
a request are maintained for distribu-
tion by agencies operating statutory-
based fee schedule programs such as
the National Technical Information
Service, HUD will inform requesters of
the steps necessary to obtain records
from those sources. Information pro-
vided routinely in the normal course of
business will be provided at no charge.

(e) Restrictions on assessing fees. HUD
will provide the first 100 pages of dupli-
cation and the first two hours of search
time, manual or computer, free of
charge to noncommercial use request-
ers. There is no charge to noncommer-
cial use requesters for time needed for
review, as defined in paragraph (g)(4) of
this section. Review time is chargeable
only to commercial use requesters.
HUD will only assess fees for amounts
in excess of $25.00.

(f) Payment of fees. Payment of fees
under this section and under § 15.16(a)
shall be made by check or money order,
payable to the Treasurer of the United
States. Cash payments may be made in
person at Headquarters or the Field Of-
fices. The fees shall be sent to the Of-
fice of Executive Secretariat at Head-
quarters or to the appropriate Field Of-
fice.

(g) Definitions. As used in this sub-
part:

(1) Direct costs means those expendi-
tures which HUD actually incurs in
searching for and duplicating (and, in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in
which the records are stored.

(2) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. Such activity is dis-
tinguished from review of material in
order to determine whether the mate-
rial is exempt from disclosure.

(3) Duplication means the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Such copies can take the form of paper
copy, microform, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk),
among others.

(4) Review means the process of exam-
ining a document located in response
to a request that is for a commercial
use to determine whether any portion
of it may be withheld, excising por-
tions to be withheld and otherwise pre-
paring the document for release. Re-
view does not include time spent re-
solving general legal or policy issues
regarding the application of exemp-
tions.

[53 FR 37547, Sept. 27, 1988, as amended at 60
FR 11903, Mar. 3, 1995]

§ 15.15 Fees to be charged—categories
of requesters.

There are four categories of FOIA re-
questers: Commercial use requesters;
educational and non-commercial sci-
entific institutions; representatives of
the news media; and all other request-
ers. Specific levels of fees are pre-
scribed for each of these categories:

(a) Commercial use requesters. (1) HUD
will assess charges which recover the
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full direct costs of searching for, re-
viewing for release, and duplicating
records sought for commercial use. Re-
questers must reasonably describe the
records sought. Commercial use re-
questers are not entitled to two hours
of free search time or 100 free pages of
reproduction of documents.

(2) Commercial use refers to a request
from or on behalf of one who seeks in-
formation for a use or purpose that fur-
thers the commercial, trade, or profit
interests of the requester or the person
on whose behalf the request is made. In
determining whether a requester prop-
erly belongs in this category, HUD
must determine the use to which a re-
quester will put the documents re-
quested. Moreover, where HUD has rea-
sonable cause to doubt the use to
which a requester will put the records
sought, or where that use is not clear
from the request itself, HUD will seek
additional clarification before assign-
ing the request to a specific category.

(b) Educational and non-commercial
scientific institution requesters. (1) HUD
will provide documents to educational
and non-commercial scientific institu-
tions for the cost of reproduction
alone, excluding charges for the first
100 pages. To be eligible for inclusion in
this category, requesters must show
that the request is being made as au-
thorized by and under the auspices of a
qualifying institution and that the
records are not sought for a commer-
cial use, but are sought for furtherance
of scholarly (if the request is from an
educational institution) or scientific (if
the request is from a non-commerical
scientific institution) research. Re-
questers must reasonably describe the
records sought.

(2) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(3) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis as that term
is referenced in § 15.15(a) and which is
operated solely for the purpose of con-

ducting scientific research the results
of which are not intended to promote
any particular product or industry.

(c) Requesters who are representatives
of the news media. (1) HUD will provide
documents to representatives of the
news media for the cost of reproduction
alone, excluding charges for the first
100 pages. In reference to this class of
requester, a request for records sup-
porting the news dissemination func-
tion of the requester shall not be con-
sidered to be a request that is for a
commercial use. Requesters must rea-
sonable describe the records sought.

(2) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of news) who make their products
available for purchase or subscription
by the general public. Freelance jour-
nalists may be regarded as working for
a news organization if they can dem-
onstrate a solid basis for expecting
publication through that organization,
even though not actually emloyed by
it. A publication contract would be the
clearest proof, but HUD may also look
to the past publication record of a re-
quester in making this determination.

(d) All other requesters. HUD will
charge requesters who do not fit into
any of the categories above fees which
recover the full reasonable direct cost
of searching for and reproducing
records that are responsive to the re-
quest, except that the first 100 pages of
reproduction and the first two hours of
search time shall be furnished without
charge. Requests from subjects for
records about themselves filed in agen-
cies’ systems of records will continue
to be treated under the fee provisions
of the Privacy Act of 1974 which permit
fees only for reproduction. Requesters
must reasonably describe the records
sought.

[53 FR 37548, Sept. 27, 1988]
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§ 15.16 Review of records, aggregating
requests and waiving or reducing
fees.

(a) Review of records. Only requesters
who are seeking documents for com-
mercial use may be charged for time
HUD spends reviewing records to deter-
mine whether they are exempt from
mandatory disclosure. Charges may be
assessed only for the initial review; i.e.,
the review undertaken the first time
HUD analyzes the applicability of a
specific exemption to a particular
record or portion of a record. HUD will
not charge for review at the adminis-
trative appeal level of an exemption al-
ready applied. However, records or por-
tions of records withheld in full under
an exemption which is subsequently de-
termined not to apply may be reviewed
again to determine the applicability of
other exemptions not previously con-
sidered. The costs for such a subse-
quent review would be properly assess-
able. Review time will be assessed at
the same rates established for search
time in § 15.14.

(b) Aggregating requests. A requester
may not file multiple requests at the
same time, each seeking portions of a
document or documents, solely in order
to avoid payment of fees. When HUD
reasonably believes that a requester or
a group of requesters acting in concert,
is attempting to break a request down
into a series of requests for the purpose
of evading the assessment of fees, HUD
may aggregate any such requests and
charge accordingly.

(c) Waiving or reducing fees. HUD will
furnish documents without charge or
at reduced charge if disclosure of the
information is in the public interest
because it is likely to contribute sig-
nificantly to public understanding of
the operations or activities of the gov-
ernment and is not primarily in the
commercial interest of the requester.
The official authorized to grant access
to records may waive or reduce the ap-
plicable fee where requested. The de-
termination not to waive or reduce the
fee will be subject to administrative re-
view as provided in § 15.61 after the de-
cision on the request for access has
been made. Six factors shall be used in
determining whether the requirements
for a fee waiver or reduction are met.
These factors are as follows:

(1) The subject of the request: Whether
the subject of the requested records
concerns the operations or activities of
the government;

(2) The informative value of the infor-
mation to be disclosed: Whether the dis-
closure is likely to contribute to an un-
derstanding of government operations
or activities;

(3) The contribution to an understand-
ing of the subject by the general public
likely to result from disclosure: Whether
disclosure of the requested information
will contribute to public understanding;

(4) The significance of the contribution
to public understanding: Whether the
disclosure is likely to contribute sig-
nificantly to public understanding of
government operations or activities;

(5) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(6) The primary interest in disclosure:
Whether the magnitude of the identi-
fied commercial interest of the re-
quester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the requester.

[53 FR 37549, Sept. 27, 1988]

§ 15.17 Charges for interest and for un-
successful searches; Utilization of
Debt Collection Act.

(a) Charging interest. HUD will begin
assessing interest charges on an upaid
bill starting on the 31st day following
the day on which the billing was sent.
A fee received by HUD, even if not
processed, will suffice to stay the ac-
crual of interest. Interest will be at the
rate prescribed in section 3717 of title
31 U.S.C. and will accrue from the date
of the billing.

(b) Charge for unsuccessful search. Or-
dinarily no charge for search time will
be assessed when the records requested
are not found or when the records lo-
cated are withheld as exempt. However,
if the requester has been notified of the
esimated cost of the search time and
has been advised specifically that the
requested records may not exist or may
be withheld as exempt, fees shall be
charged.

(c) Use of Debt Collection Act of 1982.
When a requester has failed to pay a
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fee charged in a timely fashion (i.e.,
within 30 days of the date of the bill-
ing), HUD may, under the authority of
the Debt Collection Act and part 17,
subpart C of this title, use consumer
reporting agencies and collection agen-
cies, where appropriate, to recover the
indebtedness owed the Department.

[53 FR 37549, Sept. 27, 1988]

§ 15.18 Advance payments.
(a) HUD may not require a requester

to make an advance payment, i.e., pay-
ment before work is commenced or
continued on a request, unless:

(1) HUD estimates or determines that
allowable charges that a requester may
be required to pay are likely to exceed
$250. Then, HUD will notify the re-
quester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees, or re-
quire an advance payment of an
amount up to the full estimated
charges in the case of requesters with
no history of payment; or

(2) Where a requester has previously
failed to pay a fee charged in a timely
fashion (i.e., within 30 days of the date
of the billing), HUD may require the
requester to pay the full amount owed
plus any applicable interest as provided
by § 15.17(a) or demonstrate that he
has, in fact, paid the fees, and to make
an advance payment of the full amount
of the estimated fee before HUD begins
to process a new request or a pending
request from that requester.

(b) When HUD acts under paragraphs
(a)(1) or (a)(2) of this section, the ad-
ministrative time limits prescribed in
subsection (a)(6) of the FOIA (i.e., 10
working days from receipt of initial re-
quests and 20 working days from re-
ceipt of appeals from initial denial,
plus permissible extensions of these
time limits) will begin only after HUD
has received fee payments described
above.

(c) Where it is anticipated that either
the duplication fee individually, the
search fee individually, or a combina-
tion of the two exceeds $25.00 over and
above the free search time and duplica-
tion costs, where applicable, and the
requesting party has not indicated in
advance a willingness to pay so high a
fee, the requesting party shall be

promptly informed of the amount of
the anticipated fee or such portion
thereof as can readily be estimated.
The notification shall offer the re-
questing party the opportunity to con-
fer with agency representatives for the
purpose of reformulating the request so
as to meet that party’s needs at a re-
duced cost.

[53 FR 37549, Sept. 27, 1988]

§ 15.21 Exemptions authorized by 5
U.S.C. 552.

A requested record shall not be with-
held from inspection or copying unless
it both: Comes within one of the class-
es of records exempted by 5 U.S.C. 552;
and there is need in the public interest
to withhold it. In determining the
scope of the classes of records de-
scribed in paragraph (a) of this section,
the Attorney General’s Memorandum
on the Public Information Act, June
1967, will be used as a guide.

(a) The classes of records authorized
to be exempted from disclosure by 5
U.S.C. 552 are those which concern
matters that are:

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interest of na-
tional defense or foreign policy and are
in fact properly classified pursuant to
such Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of the De-
partment;

(3) Specifically exempted from disclo-
sure by statute;

(4) Except as otherwise provided in
paragraph (c) of this section, trade se-
crets and commercial or financial in-
formation obtained from a person and
privileged or confidential;

(5) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
Department;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:
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(i) Could reasonably be expected to
interfere with enforcement proceed-
ings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a state, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of the Department in connection with
its responsibility for the regulation or
supervision of financial institutions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) Any reasonably segregable por-
tion of a record shall be provided to
any person requesting such record after
deletion of the portions which are ex-
empt under this section.

(c) Subject to the following condi-
tions, financial and related informa-
tion submitted by a mortgagor and
contained in Form HUD–92410 (State-
ment of Profit and Loss), or a HUD-ap-
proved substitute form that the mort-
gagor may have submitted, may be dis-
closed to eligible potential purchasers
of HUD-held multifamily mortgages.

(1) Information from Form HUD–92410
concerning a project may be made
available in conjunction with the sale

of a HUD-held mortgage covering that
project conducted under the authority
of sections 207 (k) and (l) of the Na-
tional Housing Act, 12 U.S.C. 1713 (k)
and (l), or section 7(i)(3) of the Depart-
ment of Housing and Urban Develop-
ment Act, 42 U.S.C. 3535(i)(3).

(2) The release of this information by
HUD to eligible potential purchasers
shall be limited to the period specified
by HUD for the mortgage sale.

(3) Eligible potential purchasers who
have received this information shall
agree to keep the information con-
fidential, to disclose the information
only to potential investors in the mort-
gage, to use the information for the
sole purpose of their evaluation of the
mortgage in connection with the mort-
gage sale, and to follow disclosure pro-
cedures for that sale that have been es-
tablished by the Secretary.

(4) Any disclosure by eligible poten-
tial purchasers to potential investors
in the mortgage shall be limited to the
period specified by HUD for the mort-
gage sale. Similar, potential investors
in the mortgage shall agree to keep the
information confidential and to use the
information for the sole purpose of
their evaluation of the mortgage in
connection with their investment deci-
sion. In addition, potential investors in
the mortgage may not disclose the in-
formation to other entities, unless the
disclosure is necessary for the inves-
tor’s evaluation of the mortgage, is in
accordance with disclosure procedures
for the specific sale that have been es-
tablished by the Secretary, and is lim-
ited to the period specified by HUD for
the mortgage sale. Any potential pur-
chaser is responsible for notifying po-
tential investors in the mortgage who
receive this information from that en-
tity of the investors’ obligations under
this section.

(5) Disclosure of information from
Form HUD–92410 by an eligible poten-
tial purchaser or by a potential inves-
tor (who has received the information
from a potential purchaser and has
been notified by that entity of its obli-
gations under paragraph (c)(3) of this
section) that is not in accordance with
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this section is a violation of this regu-
lation and may subject the entity mak-
ing the unauthorized disclosure to ad-
ministrative sanctions under 24 CFR
part 24.

(Approved by the Office of Management and
Budget under control number 2502–0052)

[40 FR 48123, Oct. 14, 1975, as amended at 51
FR 44286, Dec. 9, 1986; 60 FR 11903, Mar. 3,
1995]

Subpart D [Reserved]

Subpart E—Procedures for
Requesting Access to Records

§ 15.41 Requests for records.

(a) Requests for copies of records
may be made in person during normal
business hours at information centers
listed in § 15.31 or by mail addressed to
such centers. Although oral requests
may be honored, a requester may be
asked to submit his request in writing.

(b) Each request must reasonably de-
scribe the desired record including the
name, subject matter, and number or
date, where possible, so that the record
may be identified and located. In order
to enable the Department to comply
with the time limitations set forth in
§ 15.42, the envelope containing a writ-
ten request and the letter itself should
both clearly indicate that the subject
is a Freedom of Information Act re-
quest.

(c) The request shall be accompanied
by an agreement to pay a fee to be de-
termined in accordance with § 15.14.
Under the circumstances enumerated
in § 15.18, the Department may refuse
to furnish records before receipt of the
appropriate fee. A requester may speci-
fy a limit for fees, above which the re-
quester is not willing to pay without
advance consultation with the Depart-
ment.

(d) Copies of available records shall
be made as promptly as possible. Copy-
ing service shall be limited to not more
than 10 copies of any single page.
Records which are published or avail-
able for sale need not be reproduced.

[40 FR 48123, Oct. 14, 1975, as amended at 60
FR 11904, Mar. 3, 1995]

§ 15.42 Time limitations.
(a) Upon receipt of a request for

records, the appropriate office will de-
termine within ten working days
whether to comply with such requests.
The office will either agree to provide
the requested documents, or will notify
the requester, in writing, of an adverse
determination, the reasons therefor,
and the right to appeal the denial to
the:

(1) General Counsel, with respect to a
denial issued by the Office of the Exec-
utive Secretariat or by the offices in
which there is a Field Assistant Gen-
eral Counsel; or

(2) Field Assistant General Counsel,
with respect to a denial issued by the
Field Offices.

(b) When a request for records is mis-
directed by the requester, the office re-
ceiving the request shall:

(1) Promptly refer it to the appro-
priate office; and

(2) Advise the requester that the time
of receipt by the appropriate office will
be the time of receipt for processing
purposes.

(c) A determination by the General
Counsel or the Field Assistant General
Counsel with respect to an appeal
under § 15.61 shall be made within 20
working days after receipt of the ap-
peal, and shall be communicated to the
appellant, in writing.

(d) In unusual circumstances, the
General Counsel, or the appropriate
Field Assistant General Counsel, may
extend the time limits prescribed in
paragraphs (a) and (c) of this section,
by written notice to the requester set-
ting forth the reasons for the extension
and the date on which a determination
is expected to be dispatched. An exten-
sion shall not exceed ten working days.
As used in this paragraph, unusual cir-
cumstances means that there is a need:

(1) To search for and collect the re-
quested records from field facilities or
other establishments that are separate
from the office processing the request;

(2) To search for, collect, and exam-
ine appropriately a voluminous amount
of separate and distinct records that
are demanded in a single request; or

(3) For consultation, which shall be
conducted with all practicable speed,
with another agency having a substan-
tial interest in the determination of
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