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sufficient information providing a rea-
sonable basis to believe that a viola-
tion of Section 103 or this subpart B
has occurred.

(b) If the Ethics Law Division deter-
mines that there is no reasonable basis
to believe that a violation of Section
103 or this subpart B has occurred, it
shall close the matter and send its de-
termination to the Office of Inspector
General.

(c) If the Ethics Law Division deter-
mines that there is sufficient informa-
tion to provide a reasonable basis to
believe that a violation of Section 103
or this subpart B has occurred, it shall:

(1) Send its determination to the Of-
fice of Inspector General; and

(2) Refer the matter to the appro-
priate official for review as to whether
to impose a civil money penalty in ac-
cordance with 24 CFR part 30; provided,
however, that the Ethics Law Division
shall not make a civil money penalty
recommendation unless it finds the
violation to have been knowing and
material. The decision to impose a
civil money penalty in a particular
matter may be made only upon referral
from the Ethics Law Division.

(d) In determining whether a viola-
tion is material, the Ethics Law Divi-
sion shall consider the following fac-
tors, as applicable:

(1) The content of the disclosure and
its significance to the person to whom
the disclosure was made;

(2) The time during the selection
process when the disclosure was made;

(3) The person to whom the disclo-
sure was made;

(4) The dollar amount of assistance
requested by the person to whom the
disclosure was made;

(5) The dollar amount of assistance
available for a given competition or
program;

(6) The benefit, if any, received or ex-
pected by the employee, the employee’s
relatives or friends, or any other per-
son with whom the employee is affili-
ated;

(7) The potential injury to the De-
partment.

(e) If the Ethics Law Division deter-
mines that there is sufficient informa-
tion to provide a reasonable basis to
believe that a violation of Section 103
or this subpart B has occurred, it may,
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in addition to referring the matter
under 24 CFR part 30, refer the matter
to an appropriate HUD official for con-
sideration of any other available dis-
ciplinary action. Any referral author-
ized by this paragraph (e) shall be re-
ported to the Inspector General and
may be reported to the employee’s su-
pervisor.

§4.38 Administrative remedies.

(a) If the Department receives or ob-
tains information providing a reason-
able basis to believe that a violation of
Section 103 has occurred, the Depart-
ment may impose a sanction, as deter-
mined to be appropriate, upon an appli-
cant for or a recipient of assistance
who has received covered selection in-
formation.

(b) In determining whether a sanc-
tion is appropriate and if so which
sanction or sanctions should be sought,
the Secretary shall give consideration
to the applicant’s conduct with respect
to the violation. In so doing, the Sec-
retary shall consider the factors listed
at §4.36(d), as well as any history of
prior violations in any HUD program,
the benefits received or expected, de-
terrence of future violations and the
extent of any complicity in the viola-
tion.

(c) The Secretary may impose a sanc-
tion authorized by this section whether
or not the Ethics Law Division refers a
case under 24 CFR part 30, and whether
or not a civil money penalty is im-
posed.
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AUTHORITY: 42 U.S.C. 3535(d), unless other-
wise noted.

SOURCE: 61 FR 5202, Feb. 9, 1996, unless oth-
erwise noted.

Subpart A—Generally Applicable
Definitions and Federal Re-
quirements; Waivers

§5.100 Definitions.

The following definitions apply as
noted in the respective program regula-
tions:

1937 Act means the United States
Housing Act of 1937 (42 U.S.C. 1437 et
seq.)

ADA means the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et
seq.).

ALJ means an administrative law
judge appointed to HUD pursuant to 5
U.S.C. 3105 or detailed to HUD pursuant
to 5 U.S.C. 3344.

Department means the Department of
Housing and Urban Development.

Elderly Person means an individual
who is at least 62 years of age.

Fair Housing Act means title VIII of
the Civil Rights Act of 1968, as amend-
ed by the Fair Housing Amendments
Act of 1988 (42 U.S.C. 3601 et seq.).

Fair Market Rent (FMR) means the
rent that would be required to be paid
in the particular housing market area
in order to obtain privately owned, de-
cent, safe and sanitary rental housing
of modest (non-luxury) nature with
suitable amenities. This Fair Market
Rent includes utilities (except tele-
phone). Separate Fair Market Rents
will be established by HUD for dwelling
units of varying sizes (number of bed-
rooms) and will be published in the
FEDERAL REGISTER in accordance with
part 888 of this title.

General Counsel means the General
Counsel of HUD.

Grantee means the person or legal en-
tity to which a grant is awarded and
that is accountable for the use of the
funds provided.

HUD means the same as Department.

Indian means a person who is recog-
nized as being an Indian or Alaska Na-
tive by an Indian Tribe, the Federal
government, or any State.

Indian Housing Authority (IHA) means
an entity that:
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(1) Is authorized to engage or assist
in the development or operation of low-
income housing for Indians under the
1937 Act; and

(2) Is established:

(i) By exercise of the power of self-
government of an Indian Tribe inde-
pendent of State law; or

(ii) By operation of State law provid-
ing specifically for housing authorities
for Indians, including regional housing
authorities in the State of Alaska.

NAHA means the Cranston-Gonzalez
National Affordable Housing Act (42
U.S.C. 12701 et seq.).

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C.

4321).
NOFA means Notice of Funding
Availability.

OMB means the Office of Manage-
ment and Budget.

Organizational Unit means the juris-
dictional area of each Assistant Sec-
retary, and each office head or field ad-
ministrator reporting directly to the
Secretary.

Public Housing Agency (PHA) means
any State, county, municipality, or
other governmental entity or public
body, or agency or instrumentality of
these entities, that is authorized to en-
gage or assist in the development or
operation of low-income housing under
the 1937 Act.

Section 8 means section 8 of the Unit-
ed States Housing Act of 1937 (42 U.S.C.
1437f).

Secretary means the Secretary of
Housing and Urban Development.

URA means the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4201-
4655).

§5.105 Other Federal requirements.

The following Federal requirements
apply as noted in the respective pro-
gram regulations:

(a) Nondiscrimination and equal oppor-
tunity. The Fair Housing Act (42 U.S.C.
3601-19) and implementing regulations
at 24 CFR part 100 et seq.; Executive
Order 11063, as amended by Executive
Order 12259 (3 CFR, 1959-1963 Comp., p.
652 and 3 CFR, 1980 Comp., p. 307)
(Equal Opportunity in Housing Pro-
grams) and implementing regulations
at 24 CFR part 107; title VI of the Civil



Office of the Secretary, HUD

Rights Act of 1964 (42 U.S.C. 2000d-
2000d-4) (Nondiscrimination in Feder-
ally Assisted Programs) and imple-
menting regulations at 24 CFR part 1;
the Age Discrimination Act of 1975 (42
U.S.C. 6101-6107) and implementing reg-
ulations at 24 CFR part 146; section 504
of the Rehabilitation Act of 1973 (29
U.S.C. 794) and implementing regula-
tions at 24 CFR part 8; section 3 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701u) and implementing
regulations at 24 CFR part 135; Execu-
tive Order 11246, as amended by Execu-
tive Orders 11375, 11478, 12086, and 12107
(3 CFR, 1964-1965 Comp., p. 339; 3 CFR,
1966-1970 Comp., p. 684; 3 CFR, 1966-1970
Comp., p. 803; 3 CFR, 1978 Comp., p. 230;
and 3 CFR, 1978 Comp., p. 264, respec-
tively) (Equal Employment Oppor-
tunity Programs) and implementing
regulations at 41 CFR chapter 60; Exec-
utive Order 11625, as amended by Exec-
utive Order 12007 (3 CFR, 1971-1975
Comp., p. 616 and 3 CFR, 1977 Comp., p.
139) (Minority Business Enterprises);
Executive Order 12432 (3 CFR, 1983
Comp., p. 198) (Minority Business En-
terprise Development); and Executive
Order 12138, as amended by Executive
Order 12608 (3 CFR, 1977 Comp., p. 393
and 3 CFR, 1987 Comp., p. 245) (Women’s
Business Enterprise).

(b) Disclosure requirements. The disclo-
sure requirements and prohibitions of
31 U.S.C. 1352 and implementing regula-
tions at 24 CFR part 87; and the re-
quirements for funding competitions
established by the Department of Hous-
ing and Urban Development Reform
Act of 1989 (42 U.S.C. 3531 et seq.).

(c) Debarred, suspended or ineligible
contractors. The prohibitions at 24 CFR
part 24 on the use of debarred, sus-
pended or ineligible contractors.

(d) Drug-Free Workplace. The Drug-
Free Workplace Act of 1988 (41 U.S.C.
701 et seq.) and HUD’s implementing
regulations at 24 CFR part 24.

§5.107 Audit requirements for non-
profit organizations.

Non-profit organizations subject to
regulations in the part 200 and part 800
series of title 24 of the CFR shall com-
ply with the audit requirements of re-
vised OMB Circular A-133, ‘“Audits of
States, Local Governments, and Non-
profit Organizations” (see 24 CFR
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84.26). For HUD programs, a non-profit
organization is the mortgagor or owner
(as these terms are defined in the regu-
lations in the part 200 and part 800 se-
ries) and not a related or affiliated or-
ganization or entity.

[62 FR 61617, Nov. 18, 1997]

§5.110 Waivers.

Upon determination of good cause,
the Secretary may, subject to statu-
tory limitations, waive any provision
of this title and delegate this authority
in accordance with section 106 of the
Department of Housing and Urban De-
velopment Reform Act of 1989 (42
U.S.C. 3535(Q)).

Subpart B—Disclosure and Ver-
ification of Social Security
Numbers and Employer Iden-
tification Numbers; Proce-
dures for Obtaining Income
Information

AUTHORITY: 42 U.S.C. 3535(d), 3543, 3544, and
11901 et seq.

SOURCE: 61 FR 11113, Mar. 18, 1996, unless
otherwise noted.

§5.210 Purpose, applicability, and Fed-
eral preemption.

(a) Purpose. This subpart B requires
applicants for and participants in cov-
ered HUD programs to disclose, and
submit documentation to verify, their
Social Security Numbers (SSNs). This
subpart B also enables HUD and HAs to
obtain income information about appli-
cants and participants in the covered
programs through computer matches
with State Wage Information Collec-
tion Agencies (SWICAs) and Federal
agencies, in order to verify an appli-
cant’s or participant’s eligibility for or
level of assistance. The purpose of this
subpart B is to enable HUD to decrease
the incidence of fraud, waste, and
abuse in the covered programs.

(b) Applicability. (1) This subpart B
applies to mortgage and loan insurance
and coinsurance and housing assistance
programs contained in chapter Il, sub-
chapter B, and chapters VIII and IX of
this title.

(2) The information covered by con-
sent forms described in this subpart in-
volves income information from
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SWICAs, and wages, net earnings from
self-employment, payments of retire-
ment income, and unearned income as
referenced at 26 U.S.C. 6103. In addi-
tion, consent forms may authorize the
collection of other information from
applicants and participants to deter-
mine eligibility or level of benefits, as
provided in parts 813 and 913 of this
title.

(c) Federal preemption. This subpart B
preempts any State law, including re-
strictions and penalties, that governs
the collection and use of income infor-
mation to the extent State law is in-
consistent with this subpart.

§5.212 Compliance with the Privacy
Act and other requirements.

(a) Compliance with the Privacy Act.
The collection, maintenance, use, and
dissemination of SSNs, EINs, any in-
formation derived from SSNs and Em-
ployer ldentification Numbers (EINSs),
and income information under this sub-
part shall be conducted, to the extent
applicable, in compliance with the Pri-
vacy Act (5 U.S.C. 552a) and all other
provisions of Federal, State, and local
law.

(b) Privacy Act notice. All assistance
applicants shall be provided with a Pri-
vacy Act notice at the time of applica-
tion. All participants shall be provided
with a Privacy Act notice at each an-
nual income recertification.

§5.214 Definitions.

In addition to the definitions in
§5.100, the following definitions apply
to this subpart B:

Assistance applicant. Except as ex-
cluded pursuant to 42 U.S.C. 3543(b) and
3544(a)(2), this term means the follow-
ing:

(1) For any program under 24 CFR
parts 215, 221, 236, 290, 880, 882, 886, 887,
891: A family or individual that seeks
rental assistance under the program.

(2) For any program under 24 CFR
parts 904, 950, and 960: A prospective
tenant or homebuyer seeking the bene-
fit of the program.

(3) For any program under 24 CFR
part 235: A homeowner or cooperative
member seeking homeownership assist-
ance (including where the individual
seeks to assume an existing mortgage).
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Computer match means the automated
comparison of data bases containing
records about individuals.

Computer matching agreement means
the agreement that describes the re-
sponsibilities and obligations of the
parties participating in a computer
match.

Consent form means any consent form
approved by HUD to be signed by as-
sistance applicants and participants for
the purpose of obtaining income infor-
mation from employers and SWICAs;
return information from the Social Se-
curity Administration (including
wages, net earnings from self-employ-
ment, and payments of retirement in-
come), as referenced at 26 U.S.C.
6103(1)(7)(A); and return information for
unearned income from the Internal
Revenue Service, as referenced at 26
U.S.C. 6103(1)(7)(B). The consent forms
expire after a certain time and may au-
thorize the collection of other informa-
tion from assistance applicants or par-
ticipants to determine eligibility or
level of benefits as provided in
§§813.109, 913.109, and 950.315 of this
title.

Employer Identification Number (EIN)
means the nine-digit taxpayer identify-
ing number that is assigned to an indi-
vidual, trust, estate, partnership, asso-
ciation, company, or corporation pur-
suant to sections 6011(b), or cor-
responding provisions of prior law, or
6109 of the Internal Revenue Code.

Entity applicant. (1) Except as ex-
cluded pursuant to 42 U.S.C. 3543(b),
3544(a)(2), and paragraph (2) of this defi-
nition, this term means a partnership,
corporation, or any other association
or entity, other than an individual
owner applicant, that seeks to partici-
pate as a private owner in any of the
following:

(i) The project-based assistance pro-
grams in 24 CFR parts 880, 882, 886, or
891;

(i) The programs in 24 CFR parts 215,
221, or 236; or

(iii) The other mortgage and loan in-
surance programs in 24 CFR parts 201
through 267, except that the term ‘‘en-
tity applicant” does not include a
mortgagee or lender.

(2) The term does not include a public
entity, such as a PHA, IHA, or State
Housing Finance Agency.
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Federal agency means a department of
the executive branch of the Federal
Government.

HA is the collective term for PHAs
and IHAs.

Income information means informa-
tion relating to an individual’s income,
including:

(1) All employment income informa-
tion known to current or previous em-
ployers or other income sources that
HUD or the processing entity deter-
mines is necessary for purposes of de-
termining an assistance applicant’s or
participant’s eligibility for, or level of
assistance in, a covered program;

(2) All information about wages, as
defined in the State’s unemployment
compensation law, including any So-
cial Security Number; name of the em-
ployee; quarterly wages of the em-
ployee; and the name, full address,
telephone number, and, when known,
Employer Ildentification Number of an
employer reporting wages under a
State unemployment compensation
law;

(3) With respect to unemployment
compensation:

(i) Whether an individual is receiv-
ing, has received, or has applied for un-
employment compensation;

(ii) The amount of unemployment
compensation the individual is receiv-
ing or is entitled to receive; and

(iii) The period with respect to which
the individual actually received such
compensation;

(4) Unearned IRS income and self-em-
ployment, wages and retirement in-
come as described in the Internal Reve-
nue Code, 26 U.S.C. 6103(1)(7); and

(5) Wage, social security (Title I1),
and supplemental security income
(Title XVI) data obtaied from the So-
cial Security Administration.

Individual owner applicant. Except as
excluded pursuant to 42 U.S.C. 3543(b),
3544(a)(2), or paragraph (2) of this defi-
nition, this term means:

(1) An individual who seeks to par-
ticipate as a private owner in any of:

(i) The project-based assistance pro-
grams in 24 CFR parts 880, 882, 886, 887,
or 891; or

(ii) The programs in 24 CFR parts 215,
221, 235 (without homeownership assist-
ance), or 236, including where the indi-
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vidual seeks to assume an existing
mortgage; or

(2) An individual who:

(i) Either: (A) Applies for a mortgage
or loan insured or coinsured under any
of the programs referred to in para-
graph (1)(iii) of the definition of ‘“‘en-
tity applicant’ in this section; or

(B) Seeks to assume an existing
mortgage or loan; and

(ii) Intends to hold the mortgaged
property in his or her individual right.

IRS means the Internal Revenue
Service.

Owner means the person or entity (or
employee of an owner) that leases an
assisted dwelling unit to an eligible
family and includes, when applicable, a
mortgagee.

Participant. Except as excluded pursu-
ant to 42 U.S.C. 3543(b) and 3544(a)(2),
this term has the following meaning:

(1) For 24 CFR parts 880, 882, 886, 887,
and 891: A family receiving rental as-
sistance under the program;

(2) For 24 CFR parts 904, 950, 960: A
tenant or homebuyer under the pro-
gram;

(3) For 24 CFR parts 215, 221, 236, and
290: A tenant or qualified tenant under
any of the programs; and

(4) For 24 CFR part 235: A homeowner
or a cooperative member receiving
homeownership assistance.

Processing entity means the person or
entity that, under any of the programs
covered under this subpart B, is respon-
sible for making eligibility and related
determinations and any income reex-
amination.

Social Security Number (SSN) means
the nine-digit number that is assigned
to a person by the Social Security Ad-
ministration and that identifies the
record of the person’s earnings re-
ported to the Social Security Adminis-
tration. The term does not include a
number with a letter as a suffix that is
used to identify an auxiliary bene-
ficiary.

SSA means the Social Security Ad-
ministration.

State Wage Information Collection
Agency (SWICA) means the State agen-
cy, including any Indian tribal agency,
receiving quarterly wage reports from
employers in the State, or an alter-
native system that has been deter-
mined by the Secretary of Labor to be
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as effective and timely in providing
employment-related income and eligi-
bility information.

DISCLOSURE AND VERIFICATION OF SoO-
CIAL SECURITY NUMBERS AND EM-
PLOYER IDENTIFICATION NUMBERS FOR
APPLICANTS AND PARTICIPANTS IN
CERTAIN HUD PROGRAMS

§5.216 Disclosure and verification of
Social Security and Employer Iden-
tification Numbers.

(a) Disclosure: assistance applicants.
Each assistance applicant must submit
the following information to the proc-
essing entity when the assistant appli-
cant’s eligibility under the program in-
volved is being determined:

(1)(i) The complete and accurate SSN
assigned to the assistant applicant and
to each member of the assistant appli-
cant’s household who is at least six
years of age; and

(if) The documentation referred to in
paragraph (f)(1) of this section to verify
each such SSN; or

(2) If the assistance applicant or any
member of the assistance applicant’s
household who is at least six years of
age has not been assigned an SSN, a
certification executed by the individ-
ual involved that meets the require-
ments of paragraph (j) of this section.

(b) Disclosure: individual owner appli-
cants. Each individual owner applicant
must submit the following information
to the processing entity when the indi-
vidual owner applicant’s eligibility
under the program involved is being de-
termined:

()(i) The complete and accurate
SSNs assigned to the individual owner
applicant and to each member of the
individual owner applicant’s household
who will be obligated to pay the debt
evidenced by the mortgage or loan doc-
uments; and

(ii) The documentation referred to in
paragraph (f)(1) of this section to verify
the SSNs; or

(2) If any person referred to in para-
graph (b)(1)(i) of this section has not
been assigned an SSN, a certification
executed by the individual involved
that meets the requirements of para-
graph (j) of this section.

(c) Disclosure: certain officials of entity
applicants. As explained more fully in
HUD administrative instructions, each
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officer, director, principal stockholder,
or other official of an entity applicant
must submit the following information
to the processing entity when the en-
tity applicant’s eligibility under the
program involved is being determined:

(1) The complete and accurate SSN
assigned to each such individual; and

(2) The documentation referred to in
paragraph (f)(1) of this section to verify
each SSN.

(d) Disclosure: participants—(1) Initial
disclosure. Each participant whose ini-
tial determination of eligibility under
the program involved was begun before
November 6, 1989, must submit the fol-
lowing information to the processing
entity at the next regularly scheduled
income reexamination for the program
involved:

(1)(A) The complete and accurate
SSN assigned to the participant and to
each member of the participant’s fam-
ily who is at least six years of age; and

(B) The documentation referred to in
paragraph (f)(1) of this section to verify
each such SSN; or

(ii) If the participant or any member
of the participant’s household who is at
least six years of age has not been as-
signed an SSN, a certification executed
by the individual(s) involved that
meets the requirements of paragraph
(j) of this section.

(2) Subsequent disclosure. Once a par-
ticipant has disclosed and verified
every SSN, or submitted any certifi-
cation that an SSN has not been as-
signed, as provided by paragraph (a) of
this section (for an assistance appli-
cant) or paragraph (d)(1) (for a pre-
existing participant) of this section,
the following rules apply:

(i) If the participant’s household adds
a new member who is at least six years
of age, the participant must submit to
the processing entity, at the next in-
terim or regularly scheduled income
reexamination that includes the new
members:

(A) The complete and accurate SSNs
assigned to each new member and the
documentation referred to in para-
graph (f)(1) of this section to verify the
SSNs for each new member; or

(B) If the new member has not been
assigned an SSN, a certification exe-
cuted by the individual involved that
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meets the requirements of paragraph
(J) of this section.

(ii) If the participant or any member
of the participant’s household who is at
least six years of age obtains a pre-
viously undisclosed SSN, or has been
assigned a new SSN, the participant
must submit the following to the proc-
essing entity at the next regularly
scheduled income reexamination:

(A) The complete and accurate SSN
assigned to the participant or house-
hold member involved; and

(B) The documentation referred to in
paragraph (f)(1) of this section to verify
the SSN of each such individual.

(iii) Additional SSN disclosure and
verification requirements, including
the nature of the disclosure and the
verification required and the time and
manner for making the disclosure and
verification, may be specified in ad-
ministrative instructions by:

(A) HUD; and

(B) In the case of the public housing
program or the programs under parts
882 and 887 of this title, the HA.

(e) Disclosure: entity applicants. Each
entity applicant must submit the fol-
lowing information to the processing
entity when the entity applicant’s eli-
gibility under the program involved is
being determined:

(1) Any complete and accurate EIN
assigned to the entity applicant; and

(2) The documentation referred to in
paragraph (f)(2) of this section to verify
the EIN.

(f) Required documentation—(1) Social
Security Numbers. The documentation
necessary to verify the SSN of an indi-
vidual who is required to disclose his or
her SSN under paragraphs (a) through
(d) of this section is a valid SSN card
issued by the SSA, or such other evi-
dence of the SSN as HUD and, where
applicable, the HA may prescribe in ad-
ministrative instructions.

(2) Employer ldentification Numbers.
The documentation necessary to verify
any EIN of an entity applicant that is
required to disclose its EIN under para-
graph (e) of this section is the official,
written communication from the IRS
assigning the EIN to the entity appli-
cant, or such other evidence of the EIN
as HUD may prescribe in administra-
tive instructions.
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(g) Special documentation rules for as-
sistance applicants and participants—(1)
Certification of inability to meet docu-
mentation requirements. If an individual
who is required to disclose his or her
SSN under paragraph (a) (assistance
applicants) of this section or paragraph
(d) (participants) of this section is able
to disclose the SSN, but cannot meet
the documentation requirements of
paragraph (f)(1) of this section, the as-
sistance applicant or participant must
submit to the processing entity the in-
dividual’s SSN and a certification exe-
cuted by the individual that the SSN
submitted has been assigned to the in-
dividual, but that acceptable docu-
mentation to verify the SSN cannot be
provided.

(2) Acceptance or certification by proc-
essing entity. Except as provided by
paragraph (h) of this section, the proc-
essing entity must accept the certifi-
cation referred to in paragraph (g)(1) of
this section and continue to process
the assistant applicant’s or partici-
pant’s eligibility to participate in the
program involved.

(3) Effect on assistance applicants. If
the processing entity determines that
the assistance applicant is otherwise
eligible to participate in the program,
the assistance applicant may not be-
come a participant in the program, un-
less it submits to the processing entity
the documentation required under
paragraph (f)(1) of this section within
the time period specified in paragraph
(9)(5) of this section. During such pe-
riod, the assistance applicant will re-
tain the position that it occupied in
the program at the time the deter-
mination of eligibility was made, in-
cluding its place on any waiting list
maintained for the program, if applica-
ble.

(4) Effect on participants. If the proc-
essing entity determines that the par-
ticipant otherwise continues to be eli-
gible to participate in the program,
participation will continue, provided
that the participant submits to the
processing entity the documentation
required under paragraph (f)(1) of this
section within the time period speci-
fied in paragraph (g)(5) of this section.

(5) Time for submitting documentation.
The time period referred to in para-
graphs (g)(4) and (5) of this section is 60



§5.218

calendar days from the date on which
the certification referred to in para-
graph (g)(1) of this section is executed,
except that the processing entity may,
in its discretion, extend this period for
up to an additional 60 days if the indi-
vidual is at least 62 years of age and is
unable to submit the required docu-
mentation within the initial 60-day pe-
riod.

(h) Rejection of documentation or cer-
tification. The processing entity may
reject documentation referred to in
paragraph (f) of this section, or a cer-
tification provided under paragraphs
(@)(©2), (b)(2), (d), or (g)(1) of this sec-
tion, only for such reasons as HUD and
the HA may prescribe in applicable ad-
ministrative instructions.

(i) Information on SSNs and EINs. (1)
Information regarding SSNs and SSN
cards may be obtained by contacting
the local SSA Office or consulting the
SSA regulations at 20 CFR chapter 111
(see, particularly, part 422).

(2) Information regarding EINs may
be obtained by contacting the local of-
fice of the IRS or consulting the appro-
priate regulations for the IRS.

(J) Form and manner of certifications.
The certifications referred to in para-
graphs (a)(2), (b)(2). (d), and (g)(1) of
this section must be in the form and
manner that HUD and the HA prescribe
in applicable administrative instruc-
tions. If an individual who is required
to execute a certification is less than
18 years of age, the certification must
be executed by his or her parent or
guardian or, in accordance with admin-
istrative instructions, by the individ-
ual or another person.

(Approved by the Office of Management and
Budget under control number 2502-0204)

§5.218 Penalties for failing to disclose
and verify Social Security and Em-
ployer Identification Numbers.

(a) Denial of eligibility: assistance ap-
plicants and individual owner applicants.
The processing entity must deny the
eligibility of an assistance applicant or
individual owner applicant in accord-
ance with the provisions governing the
program involved, if the assistance or
individual owner applicant does not
meet the applicable SSN disclosure,
documentation and verification, and
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certification requirements specified in
§5.216.

(b) Denial of eligibility: entity appli-
cants. The processing entity must deny
the eligibility of an entity applicant in
accordance with the provisions govern-
ing the program involved; if:

(1) The entity applicant does not
meet the applicable EIN disclosure and
verification requirements specified in
§5.216; or

(2) Any of the officials of the entity
applicant referred to in §5.216(c) does
not meet the applicable SSN disclo-
sure, and documentation and verifica-
tion requirements specified in §5.216.

(c) Termination of assistance or ten-
ancy: participants. The processing en-
tity must terminate the assistance or
tenancy, or both, of a participant, in
accordance with the provisions govern-
ing the program involved, if the partic-
ipant does not meet the applicable SSN
disclosure, documentation and verifica-
tion, and certification requirements
specified in §5.216.

(d) Cross reference. Individuals should
consult the regulations and adminis-
trative instructions for the programs
covered under this subpart B for fur-
ther information on the use of SSNs
and EINs in determinations regarding
eligibility.

PROCEDURES FOR OBTAINING INCOME IN-
FORMATION ABOUT APPLICANTS AND
PARTICIPANTS

§5.230 Consent by assistance appli-
cants and participants.

(a) Required consent by assistance ap-
plicants and participants. Each member
of the family of an assistance applicant
or participant who is at least 18 years
of age, and each family head and
spouse regardless of age, shall sign one
or more consent forms.

(b) Consent authorization—(1) To whom
and when. The assistance applicant
shall submit the signed consent forms
to the processing entity when eligi-
bility under a covered program is being
determined. A participant shall sign
and submit consent forms at the next
regularly scheduled income reexamina-
tion. Assistance applicants and partici-
pants shall be responsible for the sign-
ing and submitting of consent forms by
each applicable family member.
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(2) Subsequent consent forms—special
cases. Participants are required to sign
and submit consent forms at the next
interim or regularly scheduled income
reexamination under the following cir-
cumstances:

(i) When any person 18 years or older
becomes a member of the family;

(if) When a member of the family
turns 18 years of age; and

(iii) As required by HUD or the HA in
administrative instructions.

(c) Consent form—contents. The con-
sent form required by this section shall
contain, at a minimum, the following:

(1) A provision authorizing HUD and
HAs to obtain from SWICAs any infor-
mation or materials necessary to com-
plete or verify the application for par-
ticipation and to maintain continued
assistance under a covered program;
and

(2) A provision authorizing HUD,
HAs, or the owner responsible for de-
termining eligibility for or the level of
assistance to verify with previous or
current employers income information
pertinent to the assistance applicant’s
or participant’s eligibility for or level
of assistance under a covered program;

(3) A provision authorizing HUD to
request income return information
from the IRS and the SSA for the sole
purpose of verifying income informa-
tion pertinent to the assistance appli-
cant’s or participant’s eligibility or
level of benefits; and

(4) A statement that the authoriza-
tion to release the information re-
quested by the consent form expires 15
months after the date the consent form
is signed.

§5.232 Penalties for failing to sign
consent forms.

(a) Denial or termination of benefits. In
accordance with the provisions govern-
ing the program involved, if the assist-
ance applicant or participant, or any
member of the assistance applicant’s or
participant’s family, does not sign and
submit the consent form as required in
§5.230, then:

(1) The processing entity shall deny
assistance to and admission of an as-
sistance applicant;

(2) Assistance to, and the tenancy of,
a participant may be terminated.
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(b) Cross references. Individuals should
consult the regulations and adminis-
trative instructions for the programs
covered under this subpart B for fur-
ther information on the use of income
information in determinations regard-
ing eligibility.

§5.234 Requests for information from
SWICAs and Federal agencies; re-
strictions on use.

(a) Information available from SWICAs
and Federal agencies—to whom and what.
Income information will generally be
obtained through computer matching
agreements between HUD and a SWICA
or Federal agency, or between a HA
and a SWICA, as described in para-
graph (c) of this section. Certification
that the applicable assistance appli-
cants and participants have signed ap-
propriate consent forms and have re-
ceived the necessary Privacy Act no-
tice is required, as follows:

(1) When HUD requests the computer
match, the processing entity shall cer-
tify to HUD; and

(2) When the HA requests the com-
puter match, the HA shall certify to
the SWICA.

(b) Restrictions on use of information.
The restrictions of 42 U.Ss.C.
3544(c)(2)(A) apply to the use by HUD or
a HA of income information obtained
from a SWICA. The restrictions of 42
U.S.C. 3544(c)(2)(A) and of 26 U.S.C.
6103(1)(7) apply to the use by HUD or a
HA of income information obtained
from the IRS or SSA.

(c) Computer matching agreements.
Computer matching agreements shall
specify the purpose and the legal au-
thority for the match, and shall in-
clude a description of the records to be
matched, a statement regarding dis-
position of information generated
through the match, a description of the
administrative and technical safe-
guards to be used in protecting the in-
formation obtained through the match,
a description of the use of records, the
restrictions on duplication and re-
disclosure, a certification, and the
amount that will be charged for proc-
essing a request.

(Approved by the Office of Management and
Budget under control number 2508-0008)
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§5.236 Procedures for termination, de-
nial, suspension, or reduction of as-
sistance based on information ob-
tained from a SWICA or Federal
agency.

(a) Termination, denial, suspension, or
reduction of assistance. The provisions
of 42 U.S.C. 3544(c)(2)(B) and (C) shall
govern the termination, denial, suspen-
sion, or reduction of benefits for an as-
sistance applicant or participant based
on income information obtained from a
SWICA or a Federal agency. Proce-
dures necessary to comply with these
provisions are provided in paragraph
(b) of this section.

(b) Procedures for independent verifica-
tion. (1) Any determination or redeter-
mination of family income made on the
basis of information verified in accord-
ance with paragraph (b) of this section
shall be carried out in accordance with
the requirements and procedures appli-
cable to the individual covered pro-
gram. Independent verification of in-
formation obtained from a SWICA or a
Federal agency may be:

(i) By HUD; and

(ii) By a HA, when the benefit to be
provided to the assistance applicant or
participant is under a program in parts
880, 882, 886, 887, 891, 904, 950, or 960 of
this title, including when the HA is the
contract administrator for the owner.

(2) Upon receiving income informa-
tion from a SWICA or a Federal agen-
cy, HUD or, when applicable, the HA
shall compare the information with the
information about a family’s income
that was:

(i) Provided by the assistance appli-
cant or participant to the HA; or

(ii) Obtained by the owner (or mort-
gagee, as applicable) from the assist-
ance applicant or participant or from
his or her employer.

(3) When the income information re-
veals an employer or other income
source that was not disclosed by the
assistance applicant or participant, or
when the income information differs
substantially from the information re-
ceived from the assistance applicant or
participant or from his or her em-
ployer:

(i) HUD or, as applicable or directed
by HUD, the HA shall request the un-
disclosed employer or other income
source to furnish any information nec-
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essary to establish an assistance appli-
cant’s or participant’s eligibility for or
level of assistance in a covered pro-
gram. This information shall be fur-
nished in writing, as directed to:

(A) HUD, with respect to programs
under parts 215, 221, 235, 236, or 290 of
this title;

(B) The HA, with respect to programs
under parts 880, 882, 886, 887, 891, 904,
950, or 960 of this title for which the HA
is responsible for determining eligi-
bility or level of benefits; or

(C) The owner (or mortgagee, as ap-
plicable), with respect to programs
under parts 215, 221, 235, 236, or 290 of
this title, or when the owner is respon-
sible under parts 880, 882, 886, 887, 891,
904, 950, or 960 of this title for deter-
mining eligibility or the level of assist-
ance; or

(ii) HUD or the HA may verify the in-
come information directly with an as-
sistance applicant or participant. Such
verification procedures shall not in-
clude any disclosure of income infor-
mation prohibited under paragraph
(b)(6) of this section.

(4) HUD and the HA shall not be re-
quired to pursue these verification pro-
cedures when the sums of money at
issue are too small to raise an infer-
ence of fraud or justify the expense of
independent verification and the proce-
dures related to termination, denial,
suspension, or reduction of assistance.

(5) Based on the income information
received from a SWICA or Federal
agency, HUD or the HA, as appropriate,
may inform an owner (or mortgagee)
that an assistance applicant’s or par-
ticipant’s eligibility for or level of as-
sistance is uncertain and needs to be
verified. The owner (or mortgagee)
shall then confirm the assistance appli-
cant’s or participant’s income informa-
tion by checking the accuracy of the
information with the employer or
other income source, or directly with
the family.

(6) Nondisclosure of Income informa-
tion. Neither HUD nor the HA may dis-
close income information obtained
from a SWICA directly to an owner
(unless a HA is the owner). Disclosure
of income information obtained from
the SSA or IRS is restricted under 26
U.S.C. §6103(1)(7) and 42 U.S.C. 3544.
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(c) Opportunity to contest. HUD, the
HA, or the owner (or mortgagee, as ap-
plicable) shall promptly notify any as-
sistance applicant or participant in
writing of any adverse findings made
on the basis of the information verified
in accordance with paragraph (b) of
this section. The assistance applicant
or participant may contest the findings
in the same manner as applies to other
information and findings relating to
eligibility factors under the applicable
program. Termination, denial, suspen-
sion, or reduction of assistance shall be
carried out in accordance with require-
ments and procedures applicable to the
individual covered program, and shall
not occur until the expiration of any
notice period provided by the statute
or regulations governing the program.

§5.238 Criminal and civil penalties.

Persons who violate the provisions of
42 U.S.C. 3544 or 26 U.S.C. 6103(I)(7) with
respect to the use and disclosure of in-
come information may be subject to
civil or criminal penalties under 42
U.S.C. 3544(c)(3), 26 U.S.C. 7213(a), or 18
U.S.C. 1905.

Subpart C—Pet Ownership for the
Elderly or Persons With Disabilities

AUTHORITY: 42 U.S.C. 1701r-1 and 3535(d).
GENERAL REQUIREMENTS

§5.300 Purpose.

(a) This subpart implements section
227 of the Housing and Urban-Rural Re-
covery Act of 1983 (12 U.S.C. 1701r-1) as
it pertains to projects for the elderly or
persons with disabilities under:

(1) The housing programs adminis-
tered by the Assistant Secretary for
Housing-Federal Housing Commis-
sioner;

(2) Projects assisted under the pro-
grams contained in chapter VIII of this
title 24; and

(3) The public housing programs ad-
ministered by the Assistant Secretary
for Public and Indian Housing under
title | of the United States Housing
Act of 1937 (42 U.S.C. 1437, et seq.). This
part does not apply to Indian housing
administered under title Il of that Act.

(b) [Reserved]
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§5.303 Exclusion for animals that as-
sist persons with disabilities.

(a) This subpart C does not apply to
animals that are used to assist persons
with disabilities. Project owners and
PHAs may not apply or enforce any pet
rules developed under this subpart
against individuals with animals that
are used to assist persons with disabil-
ities. This exclusion applies to animals
that reside in projects for the elderly
or persons with disabilities, as well as
to animals that visit these projects.

(1) A project owner may require resi-
dent animals to qualify for this exclu-
sion. Project owners must grant this
exclusion if:

(i) The tenant or prospective tenant
certifies in writing that the tenant or a
member of his or her family is a person
with a disability;

(if) The animal has been trained to
assist persons with that specific dis-
ability; and

(iii) The animal actually assists the
person with a disability.

(2) [Reserved]

(b) Nothing in this subpart C:

(1) Limits or impairs the rights of
persons with disabilities;

(2) Authorizes project owners or
PHAs to limit or impair the rights of
persons with disabilities; or

(3) Affects any authority that project
owners or PHAs may have to regulate
animals that assist persons with dis-
abilities, under Federal, State, or local
law.

§5.306 Definitions.

Common household pet means:

(1) For purposes of Housing programs:
A domesticated animal, such as a dog,
cat, bird, rodent (including a rabbit),
fish, or turtle, that is traditionally
kept in the home for pleasure rather
than for commercial purposes. Com-
mon household pet does not include
reptiles (except turtles). If this defini-
tion conflicts with any applicable
State or local law or regulation defin-
ing the pets that may be owned or kept
in dwelling accommodations, the State
or local law or regulation shall apply.
This definition shall not include ani-
mals that are used to assist persons
with disabilities.
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(2) For purposes of Public Housing pro-
grams: PHAs may define the term
‘“‘common household pet’” under §5.318.

Elderly or disabled family means:

(1) For purposes of Housing programs:
An elderly person, a person with a dis-
ability, or an elderly or disabled family
for purposes of the program under
which a project for the elderly or per-
sons with disabilities is assisted or has
its mortgage insured.

(2) For purposes of Public Housing pro-
grams: (i) An elderly person, a person
with a disability, or an elderly or dis-
abled family as defined in §5.403 in sub-
part A of this part.

(ii) [Reserved]

Housing programs means:

(1) The housing programs adminis-
tered by the Assistant Secretary for
Housing-Federal Housing Commis-
sioner; and

(2) The programs contained in chap-
ter VIII of this title 24 that assist rent-
al projects that meet the definition of
project for the elderly or persons with
disabilities in this subpart C.

Project for the elderly or persons with
disabilities means:

(1) For purposes of Housing programs:
(i) A specific rental or cooperative mul-
tifamily property that, unless cur-
rently owned by HUD, is subject to a
first mortgage, and:

(A) That is assisted under statutory
authority identified by HUD through
notice;

(B) That was designated for occu-
pancy by elderly or disabled families
when funds for the project were re-
served, or when the commitment to in-
sure the mortgage was issued or, of not
then so designated, that is designated
for such occupancy in an effective
amendment to the regulatory agree-
ment covering the project, made pursu-
ant to the project owner’s request, and
that is assisted or insured under one of
the programs identified by HUD
through notice; or

(C) For which preference in tenant
selection is given for all units in the
project to elderly or disabled families
and that is owned by HUD or assisted
under one of the programs identified by
HUD through notice.

(i) This term does not include health
and care facilities that have mortgage
insurance under the National Housing
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Act. This term also does not include
any of the project owner’s other prop-
erty that does not meet the criteria
contained in any one of paragraphs
(1)(i)(A) through (C) of this definition,
even if the property is adjacent to or
under joint or common management
with such specific property.

(2) For purposes of Public Housing pro-
grams: Any project assisted under title
| of the United States Housing Act of
1937 (other than under section 8 or 17 of
the Act), including any building within
a mixed-use project, that was des-
ignated for occupancy by the elderly or
persons with disabilities at its incep-
tion or, although not so designated, for
which the PHA gives preference in ten-
ant selection (with HUD approval) for
all units in the project (or for a build-
ing within a mixed-use project) to el-
derly or disabled families. For purposes
of this part, this term does not include
projects assisted the Low-Rent Housing
Homeownership Opportunity program
or under title Il of the United States
Housing Act of 1937.

Project owner means an owner (in-
cluding HUD, where HUD is the owner)
or manager of a project for the elderly
or persons with disabilities, or an
agent authorized to act for an owner or
manager of such housing.

Public Housing Agency (PHA) is de-
fined in §5.100.

Public Housing programs means the
public housing programs administered
by the Assistant Secretary for Public
and Indian Housing under title | of the
United States Housing Act of 1937.

§5.309 Prohibition against discrimina-
tion.

Except as otherwise specifically au-
thorized under this subpart no project
owner or PHA that owns or manages a
project for the elderly or persons with
disabilities may:

(a) As a condition of tenancy or oth-
erwise, prohibit or prevent any tenant
of such housing from owning common
household pets or having such pets liv-
ing in the tenant’s dwelling unit; or

(b) Restrict or discriminate against
any person in connection with admis-
sion to, or continued occupancy of,
such housing by reason of the person’s
ownership of common household pets
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or the presence of such pets in the per-
son’s dwelling unit.

§5.312 Notice to tenants.

(a) During the development of pet
rules as described in §§5.353 or 5.380, the
project owner or PHA shall serve writ-
ten notice on all tenants of projects for
the elderly or persons with disabilities
in occupancy at the time of service,
stating that:

(1) Tenants are permitted to own and
keep common household pets in their
dwelling units, in accordance with the
pet rules (if any) promulgated under
this subpart C;

(2) Animals that are used to assist
persons with disabilities are excluded
from the requirements of this subpart
C, as provided in §5.303;

(3) Tenants may, at any time, request
a copy of any current pet rule devel-
oped under this subpart C (as well as
any current proposed rule or proposed
amendment to an existing rule); and

(4) Tenants may request that their
leases be amended under §5.321 to per-
mit common household pets.

(b) The project owner or PHA shall
provide to each applicant for tenancy
when he or she is offered a dwelling
unit in a project for the elderly or per-
sons with disabilities, the written no-
tice specified in paragraphs (a) (1), (2),
and (3) of this section.

(c) If a PHA chooses not to promul-
gate pet rules, the notice shall be
served within 60 days of the effective
date of this part. PHAs shall serve no-
tice under this section in accordance
with their normal service of notice pro-
cedures.

§5.315 Content of pet rules: general re-
quirements.

(a) Housing programs. The project
owner shall prescribe reasonable rules
to govern the keeping of common
household pets. The pet rules must in-
clude the mandatory rules described in
§5.350 and may, unless otherwise noted
in this subpart C, include other discre-
tionary provisions as provided in
§5.318.

(b) Public Housing programs. (1) PHAs
may choose not to promulgate rules
governing the keeping of common
household pets or may include rules as
provided in §5.318. PHAs may elect to

37

§5.315

include provisions based on those in
§5.350. If they so choose, the PHAs may
modify the provisions in §5.350 in any
manner consistent with this subpart C.

(2) If PHAs choose to promulgate pet
rules, tenants must be permitted to
own and keep pets in their units in ac-
cordance with the terms and conditions
of their leases, the provisions of this
subpart C, and any applicable State or
local law or regulation governing the
owning or keeping of pets in dwelling
accommodations.

(3) PHAs that choose not to promul-
gate pet rules, shall not impose, by
lease modification or otherwise, any
requirement that is inconsistent with
the provisions of this subpart C.

(c) Use of discretion. (1) This subpart C
does not define with specificity the
limits of the project owners’ or PHAS’
discretion to promulgate pet rules.
Where a project owner or PHA has dis-
cretion to prescribe pet rules under
this subpart C, the pet rules should be:

(i) Reasonably related to furthering a
legitimate interest of the project
owner or PHA, such as the owner’s or
PHA'’s interest in providing a decent,
safe, and sanitary living environment
for existing and prospective tenants
and in protecting and preserving the
physical condition of the project and
the owner’s or PHA'’s financial interest
init; and

(i) Drawn narrowly to achieve the
owner’s or PHA’s legitimate interests,
without imposing unnecessary burdens
and restrictions on pet owners and pro-
spective pet owners.

(2) Where a project owner or PHA has
discretion to prescribe pet rules under
this subpart C, the owner or PHA may
vary the rules’ content among projects
and within individual projects, based
on factors such as the size, type, loca-
tion, and occupancy of the project or
its units, provided that the applicable
rules are reasonable and do not conflict
with any applicable State or local law
or regulation governing the owning or
keeping of pets in dwelling accom-
modations.

(d) Conflict with State or local law. The
pet rules adopted by the project owner
or PHA shall not conflict with applica-
ble State or local law or regulations. If
such a conflict may exist, the State
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and local law or

apply.
§5.318 Discretionary pet rules.

Pet rules promulgated by project
owners and PHAs may include, but are
not limited to, consideration of the fol-
lowing factors:

(a) Definitions of ‘“‘common household
pet”’—(1) For Public Housing programs.
The pet rules established by a PHA
may contain a reasonable definition of
a common household pet.

(2) For Housing programs. Project
owners wishing to define ‘‘common
household pet’ in their pet rules must
use the Housing programs definition of
the term in §5.306.

(b) Density of tenants and pets. (1)(i)
The pet rules established under this
section may take into account tenant
and pet density. The pet rules may
place reasonable limitations on the
number of common household pets that
may be allowed in each dwelling unit.
In the case of group homes, the pet
rules may place reasonable limitations
on the number of common household
pets that may be allowed in each home.

(i) For Housing programs. Under these
rules, project owners may limit the
number of four-legged, warm-blooded
pets to one pet in each dwelling unit or
group home.

(iii) Other than the limitations de-
scribed in this paragraph (b)(1), the pet
rules may not limit the total number
of pets allowed in the project.

(2) As used in paragraph (b)(1) of this
section, the term ‘“‘group home’ means:

(i) For purposes of Housing programs. A
small, communal living arrangement
designed specifically for individuals
who are chronically mentally ill, devel-
opmentally disabled, or physically dis-
abled who require a planned program of
continual supportive services or super-
vision (other than continual nursing,
medical or psychiatric care).

(i) For purposes of Public Housing pro-
grams. A dwelling or dwelling unit for
the exclusive residential use of elderly
persons or persons with disabilities
who are not capable of living com-
pletely independently and who require
a planned program of continual sup-
portive services or supervision (other
than continual nursing, medical or psy-
chiatric care).

regulations shall
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(c) Pet size and pet type. The pet rules
may place reasonable limitations on
the size, weight, and type of common
household pets allowed in the project.

(d) Potential financial obligations of
tenants—(1) Pet deposits. The pet rules
may require tenants who own or keep
pets in their units to pay a refundable
pet deposit. In the case of project own-
ers, this pet deposit shall be limited to
those tenants who own or keep cats or
dogs in their units. This deposit is in
addition to any other financial obliga-
tion generally imposed on tenants of
the project. The project owner or PHA
may use the pet deposit only to pay
reasonable expenses directly attrib-
utable to the presence of the pet in the
project, including (but not limited to)
the cost of repairs and replacements to,
and fumigation of, the tenant’s dwell-
ing unit and, for project owners, the
cost of animal care facilities under
§5.363. The project owner or PHA shall
refund the unused portion of the pet
deposit to the tenant within a reason-
able time after the tenant moves from
the project or no longer owns or keeps
a pet (or a cat or dog in the case of
project owners) in the dwelling unit.

(2) Housing programs: Maximum pet de-
posit. (i) Pet deposits for the following
tenants shall not exceed an amount pe-
riodically fixed by HUD through no-
tice.

(A) Tenants whose rents are sub-
sidized (including tenants of a HUD-
owned project, whose rents were sub-
sidized before HUD acquired it) under
one of the programs identified by HUD
through notice.

(B) Tenants who live in a project as-
sisted (including tenants who live in a
HUD-owned project that was assisted
before HUD acquired it) under one of
the programs identified by HUD
through notice.

(C) For all other tenants of projects
for the elderly or persons with disabil-
ities, the pet deposit shall not exceed
one month’s rent at the time the pet is
brought onto the premises.

(ii) In establishing the maximum
amount of pet deposit under paragraph
(d)(2)(i) of this section, HUD will con-
sider factors such as:

(A) Projected, estimated expenses di-
rectly attributable to the presence of
pets in the project;
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(B) The ability of project owners to
offset such expenses by use of security
deposits or HUD-reimbursable ex-
penses; and

(C) The low income status of tenants
of projects for the elderly or persons
with disabilities.

(iii) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the
pet rules shall provide for gradual ac-
cumulation of the deposit by the pet
owner through an initial payment not
to exceed $50 when the pet is brought
onto the premises, and subsequent
monthly payments not to exceed $10
per month until the amount of the de-
posit is reached.

(iv) For pet deposits subject to para-
graphs (d)(2)(i)(B) and (C) of this sec-
tion, the pet rules may provide for
gradual accumulation of the deposit by
the pet owner.

(v) The project owner may (subject to
the HUD-prescribed limits) increase
the amount of the pet deposit by
amending the house pet rules in ac-
cordance with §5.353.

(A) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the
house pet rules shall provide for grad-
ual accumulation of any such increase
not to exceed $10 per month for all de-
posit amounts that are being accumu-
lated.

(B) [Reserved]

(vi) Any pet deposit that is estab-
lished within the parameters set forth
by paragraph (d)(2) of this section shall
be deemed reasonable for purposes of
this subpart C.

(3) Public Housing programs: Maximum
pet deposit. The maximum amount of
pet deposit that may be charged by the
PHA, on a per dwelling unit basis, shall
not exceed the higher of the Total Ten-
ant Payment (as defined in 24 CFR
913.102) or such reasonable fixed
amount as the PHA may require. The
pet rules may permit gradual accumu-
lation of the pet deposit by the pet
owner.

(4) Housing programs: Waste removal
charge. The pet rules may permit the
project owner to impose a separate
waste removal charge of up to five dol-
lars ($5) per occurrence on pet owners
that fail to remove pet waste in accord-
ance with the prescribed pet rules. Any
pet waste removal charge that is with-
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in this five dollar ($5) limitation shall
be deemed to be a reasonable amount
for the purposes of this subpart C.

(5) The pet deposit (for Housing and
Public Housing programs) and waste
removal charge (for Housing programs)
are not part of the rent payable by the
tenant. Except as provided in para-
graph (d) of this section for Housing
programs and, paragraph (d) of this
section and 24 CFR 966.4(b) for Public
Housing programs, project owners or
PHAs may not prescribe pet rules that
impose additional financial obligations
on pet owners that are designed to
compensate the project owner or PHA
for costs associated with the presence
of pets in the project, including (but
not limited to) requiring pet owners:

(i) To obtain liability or other insur-
ance to cover damage caused by the
pet;

(ii) To agree to be strictly liable for
all damages caused by the pet where
this liability is not otherwise imposed
by State or local law, or

(iii) To indemnify the project owner
for pet-related litigation and attor-
ney’s fees.

(e) Standards of pet care. The pet rules
may prescribe standards of pet care
and handling, but must be limited to
those necessary to protect the condi-
tion of the tenant’s unit and the gen-
eral condition of the project premises,
or to protect the health or safety of
present tenants, project employees,
and the public. The pet rules may not
require pet owners to have any pet’s
vocal cords removed. Permitted rules
may:

(1) Bar pets from specified common
areas (such as lobbies, laundry rooms,
and social rooms), unless the exclusion
will deny a pet reasonable ingress and
egress to the project or building.

(2) Require the pet owner to control
noise and odor caused by a pet.

(3) Housing programs: Project owners
may also:

(i) Require pet owners to have their
dogs and cats spayed or neutered; and

(if) Limit the length of time that a
pet may be left unattended in a dwell-
ing unit.

(f) Pet licensing. The pet rules may re-
quire pet owners to license their pets
in accordance with applicable State
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and local laws and regulations. (Fail-
ure of the pet rules to contain this re-
quirement does not relieve the pet
owner of responsibility for complying
with applicable State and local pet li-
censing requirements.)

(g) Public Housing programs: Des-
ignated pet areas. (1) PHAs may des-
ignate buildings, floors of buildings, or
sections of buildings as no-pet areas
where pets generally may not be per-
mitted. Similarly, the pet rules may
designate buildings, floors of buildings,
or sections of buildings for residency
generally by pet-owning tenants. The
PHA may direct such initial tenant
moves as may be necessary to establish
pet and no-pet areas. The PHA may not
refuse to admit (or delay admission of)
an applicant for tenancy on the
grounds that the applicant’s admission
would violate a pet or no-pet area. The
PHA may adjust the pet and no-pet
areas or may direct such additional
moves as may be necessary (or both) to
accommodate such applicants for ten-
ancy or to meet the changing needs of
existing tenants.

(2) Project owners may not designhate
pet areas in buildings in their pet
rules.

(h) Pets temporarily on the premises.
The pet rules may exclude from the
project pets not owned by a tenant that
are to be kept temporarily on the
project premises. For the purposes of
paragraph (h) of this section, pets are
to be kept ‘““temporarily’’ if they are to
be kept in the tenant’s dwelling accom-
modations for a period of less than 14
consecutive days and nights. HUD,
however, encourages project owners
and PHAs to permit the use of a visit-
ing pet program sponsored by a hu-
mane society, or other nonprofit orga-
nization.

§5.321 Lease provisions.

(a) Lease provisions. (1) PHAs which
have established pet rules and project
owners shall ensure that the leases for
all tenants of projects for the elderly
or persons with disabilities:

(i) State that tenants are permitted
to keep common household pets in
their dwelling units (subject to the pro-
visions of this subpart and the pet
rules);
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(ii) Shall incorporate by reference
the pet rules promulgated by the
project owner or PHA;

(iii) Shall provide that the tenant
agrees to comply with these rules; and

(iv) Shall state that violation of
these rules may be grounds for removal
of the pet or termination of the pet
owner’s tenancy (or both), in accord-
ance with the provisions of this sub-
part and applicable regulations and
State or local law.

(2) [Reserved]

(b) Where a PHA has not established
pet rules, the leases of all tenants of
such projects shall not contain any
provisions prohibiting the owning or
keeping of common household pets, and
shall state that owning and keeping of
such pets will be subject to the general
obligations imposed on the PHA and
tenants in the lease and any applicable
State or local law or regulation gov-
erning the owning or keeping of pets in
dwelling accommodations.

§5.324 Implementation of lease provi-
sions.

The lease for each tenant of a project
for the elderly or persons with disabil-
ities who is admitted on or after the
date on which this subpart C is imple-
mented shall contain the lease provi-
sions described in §5.321 and, if applica-
ble, §5.360. The lease for each tenant
who occupies a unit in such a project
under lease on the date of implementa-
tion of this part shall be amended to
include the provisions described in
§5.321 and, if applicable, §5.360:

(a) For Housing programs:

(1) Upon renewal of the lease and in
accordance with any applicable regula-
tion; and

(2) When a Housing program tenant
registers a common household pet
under §5.350

(b) For Public Housing programs:

(1) Upon annual reexamination of
tenant income in accordance with any
applicable regulation; and

(2) When a Public Housing program
tenant wishes to own or keep a com-
mon household pet in his or her unit.

§5.327 Nuisance or threat to health or
safety.

Nothing in this subpart C prohibits a
project owner, PHA, or an appropriate
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community authority from requiring
the removal of any pet from a project,
if the pet’s conduct or condition is duly
determined to constitute, under the
provisions of State or local law, a nui-
sance or a threat to the health or safe-
ty of other occupants of the project or
of other persons in the community
where the project is located.

PET OWNERSHIP REQUIREMENTS FOR
HOUSING PROGRAMS

§5.350 Mandatory pet rules for hous-
ing programs.

Mandatory rules. The project owner
must prescribe the following pet rules:

(a) Inoculations. The pet rules shall
require pet owners to have their pets
inoculated in accordance with State
and local laws.

(b) Sanitary standards. (1) The pet
rules shall prescribe sanitary standards
to govern the disposal of pet waste.
These rules may:

(i) Designate areas on the project
premises for pet exercise and the de-
posit of pet waste;

(ii) Forbid pet owners from exercis-
ing their pets or permitting their pets
to deposit waste on the project prem-
ises outside the designated areas;

(iii) Require pet owners to remove
and properly dispose of all removable
pet waste; and

(iv) Require pet owners to remove
pets from the premises to permit the
pet to exercise or deposit waste, if no
area in the project is designated for
such purposes.

(2) In the case of cats and other pets
using litter boxes, the pet rules may
require the pet owner to change the lit-
ter (but not more than twice each
week), may require pet owners to sepa-
rate pet waste from litter (but not
more than once each day), and may
prescribe methods for the disposal of
pet waste and used litter.

(c) Pet restraint. The pet rules shall
require that all cats and dogs be appro-
priately and effectively restrained and
under the control of a responsible indi-
vidual while on the common areas of
the project.

(d) Registration. (1) The pet rules shall
require pet owners to register their
pets with the project owner. The pet
owner must register the pet before it is
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brought onto the project premises, and
must update the registration at least
annually. The project owner may co-
ordinate the annual update with the
annual reexamination of tenant in-
come, if applicable. The registration
must include:

(i) A certificate signed by a licensed
veterinarian or a State or local author-
ity empowered to inoculate animals (or
designated agent of such an authority)
stating that the pet has received all in-
oculations required by applicable State
and local law;

(ii) Information sufficient to identify
the pet and to demonstrate that it is a
common household pet; and

(iii) The name, address, and phone
number of one or more responsible par-
ties who will care for the pet if the pet
owner dies, is incapacitated, or is oth-
erwise unable to care for the pet.

(2) The project owner may require
the pet owner to provide additional in-
formation necessary to ensure compli-
ance with any discretionary rules pre-
scribed under §5.318, and shall require
the pet owner to sign a statement indi-
cating that he or she has read the pet
rules and agrees to comply with them.

(3) The pet rules shall permit the
project owner to refuse to register a
pet if:

(i) The pet is not a common house-
hold pet;

(ii) The keeping of the pet would vio-
late any applicable house pet rule;

(iii) The pet owner fails to provide
complete pet registration information
or fails annually to update the pet reg-
istration; or

(iv) The project owner reasonably de-
termines, based on the pet owner’s hab-
its and practices, that the pet owner
will be unable to keep the pet in com-
pliance with the pet rules and other
lease obligations. The pet’'s tempera-
ment may be considered as a factor in
determining the prospective pet own-
er’s ability to comply with the pet
rules and other lease obligations.

(4) The project owner may not refuse
to register a pet based on a determina-
tion that the pet owner is financially
unable to care for the pet or that the
pet is inappropriate, based on the
therapeutic value to the pet owner or
the interests of the property or exist-
ing tenants.
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(5) The pet rules shall require the
project owner to notify the pet owner if
the project owner refuses to register a
pet. The notice shall state the basis for
the project owner’s action and shall be
served on the pet owner in accordance
with the requirements of §5.353(f)(1)(i)
or (ii). The notice of refusal to register
a pet may be combined with a notice of
pet violation as required in §5.356.

§5.353 Housing programs: Procedure
for development of pet rules.

(a) General. Project owners shall use
the procedures specified in this section
to promulgate the pet rules referred to
in 8§§5.318 and 5.350.

(b) Development and notice of proposed
pet rules. Project owners shall develop
proposed rules to govern the owning or
keeping of common household pets in
projects for the elderly or persons with
disabilities. Notice of the proposed pet
rules shall be served on each tenant of
the project as provided in paragraph (f)
of this section. The notice shall:

(1) Include the text of the proposed
rules;

(2) State that tenants or tenant rep-
resentatives may submit written com-
ments on the rules; and

(3) State that all comments must be
submitted to the project owner no later
than 30 days from the effective date of
the notice of the proposed rules.

(4) The notice may also announce the
date, time, and place for a meeting to
discuss the proposed rules (as provided
in paragraph (c) of this section).

(c) Tenant consultation. Tenants or
tenant representatives may submit
written comments on the proposed pet
rules to the project owner by the date
specified in the notice of proposed
rules. In addition, the owner may
schedule one or more meetings with
tenants during the comment period to
discuss the proposed rules. Tenants and
tenant representatives may make oral
comments on the proposed rules at
these meetings. The project owner
must consider comments made at these
meetings only if they are summarized,
reduced to writing, and submitted to
the project owner before the end of the
comment period.

(d) Development and notice of final pet
rules. The project owner shall develop
the final rules after reviewing tenants’
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written comments and written sum-
maries of any owner-tenant meetings.
The project owner may meet with ten-
ants and tenant representatives to at-
tempt to resolve issues raised by the
comments. Subject to this subpart C,
the content of the final pet rules, how-
ever, is within the sole discretion of
the project owner. The project owner
shall serve on each tenant of the
project, a notice of the final pet rules
as provided in paragraph (f) of this sec-
tion. The notice must include the text
of the final pet rules and must specify
the effective date of the final pet rules.

(e) Amendment of pet rules. The
project owner may amend the pet rules
at any time by following the procedure
for the development of pet rules speci-
fied in paragraphs (b) through (d) of
this section.

(f) Service of notice. (1) The project
owner must serve the notice required
under this section by:

(i) Sending a letter by first class
mail, properly stamped and addressed
to the tenant at the dwelling unit, with
a proper return address; or

(if) Serving a copy of the notice on
any adult answering the door at the
tenant’s leased dwelling unit, or if no
adult responds, by placing the notice
under or through the door, if possible,
or else by attaching the notice to the
door; or

(iii) For service of notice to tenants
of a high-rise building, posting the no-
tice in at least three conspicuous
places within the building and main-
taining the posted notices intact and in
legible form for 30 days. For purposes
of paragraph (f) of this section, a high-
rise building is a structure that Iis
equipped with an elevator and has a
common lobby.

(2) For purposes of computing time
periods following service of the notice,
service is effective on the day that all
notices are delivered or mailed, or in
the case of service by posting, on the
day that all notices are initially post-
ed.

§5.356 Housing programs: Pet rule vio-
lation procedures.

(a) Notice of pet rule violation. If a
project owner determines on the basis
of objective facts, supported by written
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statements, that a pet owner has vio-
lated a rule governing the owning or
keeping of pets; the project owner may
serve a written notice of pet rule viola-
tion on the pet owner in accordance
with §5.353(f)(1)(i) or (ii). The notice of
pet rule violation must:

(1) Contain a brief statement of the
factual basis for the determination and
the pet rule or rules alleged to be vio-
lated;

(2) State that the pet owner has 10
days from the effective date of service
of the notice to correct the violation
(including, in appropriate cir-
cumstances, removal of the pet) or to
make a written request for a meeting
to discuss the violation;

(3) State that the pet owner is enti-
tled to be accompanied by another per-
son of his or her choice at the meeting;
and

(4) State that the pet owner’s failure
to correct the violation, to request a
meeting, or to appear at a requested
meeting may result in initiation of
procedures to terminate the pet own-
er’s tenancy.

(b)(1) Pet rule violation meeting. If the
pet owner makes a timely request for a
meeting to discuss an alleged pet rule
violation, the project owner shall es-
tablish a mutually agreeable time and
place for the meeting but no later than
15 days from the effective date of serv-
ice of the notice of pet rule violation
(unless the project owner agrees to a
later date). At the pet rule violation
meeting, the pet owner and project
owner shall discuss any alleged pet rule
violation and attempt to correct it.
The project owner may, as a result of
the meeting, give the pet owner addi-
tional time to correct the violation.

(2) Notice for pet removal. If the pet
owner and project owner are unable to
resolve the pet rule violation at the pet
rule violation meeting, or if the project
owner determines that the pet owner
has failed to correct the pet rule viola-
tion within any additional time pro-
vided for this purpose under paragraph
(b)(1) of this section, the project owner
may serve a written notice on the pet
owner in accordance with §5.353(f)(1) (i)
or (ii) (or at the meeting, if appro-
priate), requiring the pet owner to re-
move the pet. The notice must:
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(i) Contain a brief statement of the
factual basis for the determination and
the pet rule or rules that have been
violated;

(ii) State that the pet owner must re-
move the pet within 10 days of the ef-
fective date of service of the notice of
pet removal (or the meeting, if notice
is served at the meeting); and

(iii) State that failure to remove the
pet may result in initiation of proce-
dures to terminate the pet owner’s ten-
ancy.

(c) Initiation of procedures to remove a
pet or terminate the pet owner’s tenancy.
(1) The project owner may not initiate
procedures to terminate a pet owner’s
tenancy based on a pet rule violation,
unless:

(i) The pet owner has failed to re-
move the pet or correct a pet rule vio-
lation within the applicable time pe-
riod specified in this section (including
any additional time permitted by the
owner); and

(ii) The pet rule violation is suffi-
cient to begin procedures to terminate
the pet owner’s tenancy under the
terms of the lease and applicable regu-
lations.

(2) The project owner may initiate
procedures to remove a pet under §5.327
at any time, in accordance with the
provisions of applicable State or local
law.

§5.359 Housing programs: Rejection of
units by applicants for tenancy.

(@) An applicant for tenancy in a
project for the elderly or persons with
disabilities may reject a unit offered
by a project owner if the unit is in
close proximity to a dwelling unit in
which an existing tenant of the project
owns or keeps a common household
pet. An applicant’s rejection of a unit
under this section shall not adversely
affect his or her application for ten-
ancy in the project, including (but not
limited to) his or her position on the
project waiting list or qualification for
any tenant selection preference.

(b) Nothing in this subpart C imposes
a duty on project owners to provide al-
ternate dwelling units to existing or
prospective tenants because of the
proximity of common household pets
to a particular unit or the presence of
such pets in the project.
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§5.360 Housing programs: Additional
lease provisions.

(a) Inspections. In addition to other
inspections permitted under the lease,
the leases for all Housing program ten-
ants of projects for the elderly or per-
sons with disabilities may state that
the project owner may, after reason-
able notice to the tenant and during
reasonable hours, enter and inspect the
premises. The lease shall permit entry
and inspection only if the project
owner has received a signed, written
complaint alleging (or the project
owner has reasonable grounds to be-
lieve) that the conduct or condition of
a pet in the dwelling unit constitutes,
under applicable State or local law, a
nuisance or a threat to the health or
safety of the occupants of the project
or other persons in the community
where the project is located.

(b) Emergencies. (1) If there is no
State or local authority (or designated
agent of such an authority) authorized
under applicable State or local law to
remove a pet that becomes vicious, dis-
plays symptoms of severe illness, or
demonstrates other behavior that con-
stitutes an immediate threat to the
health or safety of the tenancy as a
whole, the project owner may place a
provision in tenant leases permitting
the project owner to enter the premises
(if necessary), remove the pet, and take
such action with respect to the pet as
may be permissible under State and
local law, which may include placing it
in a facility that will provide care and
shelter for a period not to exceed 30
days.

(2) The lease shall permit the project
owner to enter the premises and re-
move the pet or take such other per-
missible action only if the project
owner requests the pet owner to re-
move the pet from the project imme-
diately, and the pet owner refuses to do
so, or if the project owner is unable to
contact the pet owner to make a re-
moval request. The lease may not con-
tain a provision relieving the project
owner from liability for wrongful re-
moval of a pet. The cost of the animal
care facility shall be paid as provided
in §5.363.

(3) The project owner may place a
provision in tenant leases permitting
the project owner to enter the prem-
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ises, remove the pet, and place the pet
in a facility that will provide care and
shelter, in accordance with the provi-
sions of §5.363. The lease may not con-
tain a provision relieving the project
owner from liability for wrongful re-
moval of a pet.

§5.363 Housing programs: Protection

of the pet.

(a) If the health or safety of a pet is
threatened by the death or incapacity
of the pet owner, or by other factors
that render the pet owner unable to
care for the pet, the project owner may
contact the responsible party or par-
ties listed in the pet registration re-
quired under §5.350(d)(1)(iii).

(b) If the responsible party or parties
are unwilling or unable to care for the
pet, or the project owner, despite rea-
sonable efforts, has been unable to con-
tact the responsible party or parties,
the project owner may contact the ap-
propriate State or local authority (or
designated agent of such an authority)
and request the removal of the pet.

(c) If there is no State or local au-
thority (or designated agent of such an
authority) authorized to remove a pet
under these circumstances and the
project owner has placed a provision in
the lease agreement (as described in
§5.360(c)(2)), the project owner may
enter the pet owner’s unit, remove the
pet, and place the pet in a facility that
will provide care and shelter until the
pet owner or a representative of the pet
owner is able to assume responsibility
for the pet, but not longer than 30 days.

(d) The cost of the animal care facil-
ity provided under this section shall be
borne by the pet owner. If the pet
owner (or the pet owner’s estate) is un-
able or unwilling to pay, the cost of the
animal care facility may be paid from
the pet deposit, if imposed under the
pet rules.

PET OWNERSHIP REQUIREMENTS FOR
PuBLIC HOUSING PROGRAMS

§5.380 Public housing programs: Pro-
cedure for development of pet
rules.

PHAs that choose to promulgate pet
rules shall consult with tenants of
projects for the elderly or persons with
disabilities administered by them with
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respect to their promulgation and sub-
sequent amendment. PHAs shall de-
velop the specific procedures governing
tenant consultation, but these proce-
dures must be designed to give tenants
(or, if appropriate, tenant councils)
adequate opportunity to review and
comment upon the pet rules before
they are issued for effect. PHAs are
solely responsible for the content of
final pet rules, but must give consider-
ation to tenant comments. PHAs shall
send to the responsible HUD field of-
fice, copies of the final (or amended)
pet rules, as well as summaries or cop-
ies of all tenant comments received in
the course of the tenant consultation.

Subpart D—Definitions and Other
General Requirements for As-
sistance Under the United
States Housing Act of 1937

AUTHORITY: 42 U.S.C. 1437a and 3535(d).

SOURCE: 61 FR 5665, Feb. 13, 1996, unless
otherwise noted.

§5.400 Applicability.

This part applies to public housing
(other than Indian housing under 24
CFR part 950) and Section 8 programs.

§5.403 Definitions.

(a) The terms displaced person, elderly
person, near-elderly person, and person
with disabilities are defined at para-
graph 3 of section 3(b) of the 1937 Act
(42 U.S.C. 1437a(b)(3)).

(b) In addition to the terms listed in
paragraph (a) of this section, the fol-
lowing definitions apply:

Applicant means a person or a family
that has applied for housing assistance.

Disabled family means a family whose
head, spouse, or sole member is a per-
son with disabilities; or two or more
persons with disabilities living to-
gether; or one or more persons with
disabilities living with one or more
live-in aides.

Displaced family means a family in
which each member, or whose sole
member, is a person displaced by gov-
ernmental action, or a person whose
dwelling has been extensively damaged
or destroyed as a result of a disaster
declared or otherwise formally recog-
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nized pursuant to Federal disaster re-
lief laws.

Elderly family means a family whose
head, spouse, or sole member is a per-
son who is at least 62 years of age; or
two or more persons who are at least 62
years of age living together; or one or
more persons who are at least 62 years
of age living with one or more live-in
aides.

Family includes but is not limited to:

(1) A family with or without children
(the temporary absence of a child from
the home due to placement in foster
care shall not be considered in deter-
mining family composition and family
size);

(2) An elderly family;

(3) A near-elderly family;

(4) A disabled family;

(5) A displaced family;

(6) The remaining member of a ten-
ant family; and

(7) A single person who is not an el-
derly or displaced person, or a person
with disabilities, or the remaining
member of a tenant family.

Live-in aide means a person who re-
sides with one or more elderly persons,
or near-elderly persons, or persons with
disabilities, and who:

(1) Is determined to be essential to
the care and well-being of the persons;

(2) Is not obligated for the support of
the persons; and

(3) Would not be living in the unit ex-
cept to provide the necessary support-
ive services.

Near-elderly family means a family
whose head, spouse, or sole member is
a person who is at least 50 years of age
but below the age of 62; or two or more
persons, who are at least 50 years of
age but below the age of 62, living to-
gether; or one or more persons who are
at least 50 years of age but below the
age of 62 living with one or more live-
in aides.

8§5.405 Basic eligibility; preference
over single persons; and housing as-
sistance limitation for single per-
sons.

(a) Basic eligibility. An applicant must
meet all of the eligibility requirements
of the housing assistance for which an
application is made in order to obtain
the housing assistance. At a minimum,
the applicant must be a family, and
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must be income-eligible. Eligible appli-
cants include single persons who are
not elderly persons, or displaced per-
sons, or persons with disabilities.

(b) Preference over single persons. An
applicant that is a one- or two-person
elderly, disabled or displaced family,
must be given a preference over an ap-
plicant that is a single person who is
not an elderly or displaced person, or a
person with disabilities, regardless of
the applicant’s Federal or local pref-
erences.

(c) Housing assistance limitation for
single persons. A single person who is
not an elderly or displaced person, or a
person with disabilities, or the remain-
ing member of a tenant family may not
be provided:

(1) For public housing and other
project-based assistance, a housing
unit with two or more bedrooms; or

(2) For tenant-based assistance, hous-
ing assistance for which the family
unit size as determined by the HA sub-
sidy standard exceeds the one bedroom
level.

(d) This section shall not apply to the
Section 8 Moderate Rehabilitation Pro-
gram for Single Room Occupancy
Dwellings for Homeless Individuals set
forth at 24 CFR part 882, subpart H.

[61 FR 5665, Feb. 13, 1996, as amended at 61
FR 13616, Mar. 27, 1996]

§5.410 Selection preferences.

(a) Applicability. The selection pref-
erences that are described in this part
are applicable to public housing and
housing assisted under the Section 8
Housing Assistance Payments pro-
gram. (Corresponding provisions appli-
cable to the Indian housing program
are found in 24 CFR part 950.) These
preferences are administered by the en-
tity responsible for admission func-
tions in the programs covered (‘“‘re-
sponsible entity’’), i.e., the public hous-
ing agency (‘‘HA’’) in the public hous-
ing and Section 8 Certificate/Voucher
and Moderate Rehabilitation programs
and the owner in all other Section 8
programs.

(b) Types of preference. There are
three types of admission preferences:

(1) ““Federal preferences’” are admis-
sion preferences for three categories of
families, as prescribed in 42 U.S.C.
1437d(c)(4)(A), 1437f(d)(1)(A), 1437f(0)(3),
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and 1437f note. Federal preference is
given for selection of families that are:

(i) Involuntarily displaced;

(if) Living in substandard housing
(including families that are homeless
or living in a shelter for the homeless);
or

(iii) Paying more than 50 percent of
family income for rent.

(2) ““Ranking preferences’” are pref-
erences that may be established by the
responsible entity to use in selecting
among applicants that qualify for fed-
eral preferences.

(B) ‘“‘Local preferences” are pref-
erences for use in selecting among ap-
plicants without regard to their federal
preference status. (See 42 U.S.C.
1437d(c)(4)(A), 1437f(d)(1)(A), 1437f(0)(3),
and 1437f note.)

(c) System. In the Section 8 programs
other than the Certificate/\Voucher and
Moderate Rehabilitation programs, the
owner must establish a system for se-
lection of applicants from the waiting
list that includes the following:

(1) How the federal preferences will
be used;

(2) How any ranking preferences will
be used;

(3) How any local preferences will be
used; and

(4) How any residency preference will
be used.

(d) Use of preference in selection proc-
ess—(1) Factors other than federal and
local preferences—(i) Characteristics of
the unit. For developments adminis-
tered under the Section 8 programs and
for public housing, the responsible en-
tity may, in selecting a family for a
particular unit, match other character-
istics of the applicant family with the
type of unit available, e.g., number of
bedrooms. In selection of a family for a
unit that has special accessibility fea-
tures, the responsible entity must give
preference to families that include per-
sons with disabilities who can benefit
from those features of the unit (see 24
CFR 8.27 and 24 CFR 100.202(c)(3)). Also,
in selection of a family for a unit in a
mixed population project, the respon-
sible entity will give preference to el-
derly families and disabled families
(see subpart D of part 960 or §880.612a
or §881.612a of this title).

(ii) Singles preference. See §5.405.
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(2) Local preference admissions. (i)
Local preferences may be adopted or
amended by an HA to respond to local
housing needs and priorities after the
HA has conducted a public hearing.

(if) For Section 8 programs other
than the Section 8 Certificate/Voucher,
Project-Based Certificate, and Mod-
erate Rehabilitation programs oper-
ated under 24 CFR part 982, 983, and 882,
respectively, if the owner wants to use
preferences to select among applicants
without regard to their federal pref-
erence status, it must use the local
preference system adopted for use in
the Section 8 Certificate/VVoucher pro-
grams by the housing agency for the
jurisdiction. If there is more than one
HA for the jurisdiction, the owner shall
use the local preference system of the
HA for the lowest level of government
that has jurisdiction where the project
is located. For the public housing pro-
gram, the HA may use a local pref-
erence system it adopts for that pro-
gram.

(iii) In the Section 8 programs other
than the Certificate/Voucher, Project-
Based Certificate, and Moderate Reha-
bilitation programs operated under 24
CFR parts 982, 983 and 882, respectively,
before an owner implements the HA’s
local preferences, the owner must re-
ceive approval from the HUD Field Of-
fice. HUD shall review these pref-
erences to ensure that they are appli-
cable to any tenant eligibility limita-
tions for the subject housing and that
they are consistent with HUD require-
ments pertaining to nondiscrimination
and the Affirmative Fair Housing Mar-
keting objectives. If HUD determines
that the local preferences are in viola-
tion of those requirements, the owner
will not be permitted to admit appli-
cants on the basis of any local pref-
erences.

(iv) In any year, the number of fami-
lies given preference in admission pur-
suant to a local preference over fami-
lies with a federal preference may not

exceed the local preference Ilimit.
“Local preference limit” means the
following:

(A) For an HA’s Section 8 Certificate/
Voucher program operated under 24
CFR part 982, ten percent of annual
waiting list admissions;
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(B) For an HA'’s public housing pro-
gram, fifty percent of annual admis-
sions;

(C) For an HA’s Section 8 Moderate
Rehabilitation program, thirty percent
of annual admissions;

(D) For Section 8 New Construction,
Substantial Rehabilitation, and Loan
Management/Property Disposition
projects, thirty percent of annual ad-
missions to each project; and

(E) For the Section 8 Project-Based
Certificate program, thirty percent of
total annual waiting list admissions to
the HA’s Project-Based Certificate pro-
gram (including admissions pursuant
to 24 CFR 983.203(c)(3)).

(3) Prohibition of preference if applicant
was evicted for drug-related criminal ac-
tivity. With respect to the Section 8
Certificate, Voucher, Loan Manage-
ment, and Property Disposition pro-
grams and the public housing program,
the HA may not give a preference (fed-
eral preference, local preference, or
ranking preference) to an applicant if
any member of the family is a person
who was evicted during the past three
years from housing assisted under a
1937 Housing Act program because of
drug-related criminal activity. How-
ever, the HA may give an admission

preference in any of the following
cases:
(i) If the HA determines that the

evicted person has successfully com-
pleted a rehabilitation program ap-
proved by the HA;

(ii) If the HA determines that the
evicted person clearly did not partici-
pate in or know about the drug-related
criminal activity; or

(iii) If the HA determines that the
evicted person no longer participates in
any drug-related criminal activity.

(4) Retention of federal preference sta-
tus. With respect to determining the
preference status of an applicant for
the Section 8 Certificate/VVoucher pro-
grams, an applicant who is receiving
tenant-based assistance under the
HOME program (24 CFR part 92) and an
applicant who resides in public or In-
dian housing of the same HA (and was
on the tenant-based program waiting
list when admitted to the HA’s public
or Indian housing on or after April 26,
1993), the HA determines whether the
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applicant qualifies for federal pref-
erence based on the situation of the ap-
plicant at the time the applicant began
to receive tenant-based assistance
under the HOME program or was ad-
mitted to the HA’s public or Indian
housing program (beginning of initial
public or Indian housing lease).

(e) Income-based admission. (1) In pub-
lic housing, the HA may only give pref-
erence to select a relatively higher in-
come family for admission if the pref-
erence is pursuant to a ‘“local pref-
erence’”” admission. (For other income-
related restrictions on selection, see 24
CFR 913.105.)

(2) In Section 8 programs, the respon-
sible entity may not select a family for
admission in an order different from
the order on the waiting list for the
purpose of selecting a relatively higher
income family for admission.

() Informing applicants about admis-
sion preferences. (1) The responsible en-
tity must inform all applicants about
available preferences and must give ap-
plicants an opportunity to show that
they qualify for available preferences
(federal preference, ranking preference,
or local preference).

(2) If the responsible entity deter-
mines that the notification to all appli-
cants on a waiting list required by
paragraph (f)(1) of this section is im-
practicable because of the length of the
list, the responsible entity may provide
this notification to fewer than all ap-
plicants on the list at any given time.
The responsible entity must, however,
have notified a sufficient number of ap-
plicants at any given time that, on the
basis of the entity’s determination of
the number of applicants on the wait-
ing list who already claim a federal
preference and the anticipated number
of project admissions:

(i) There is an adequate pool of appli-
cants who are likely to qualify for a
federal preference; and

(ii) It is unlikely that, on the basis of
the responsible entity’s framework for
applying the preferences under para-
graph (c) of this section and the federal
preferences claimed by those already
on the waiting list, any applicant who
has not been so notified would receive
assistance before those who have re-
ceived notification.
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(g) Notice and opportunity for a meet-
ing where preference is denied. (1) If the
responsible entity determines that an
applicant does not qualify for a federal
preference, ranking preference, or local
preference claimed by the applicant,
the responsible entity must promptly
give the applicant written notice of the
determination. The notice must con-
tain a brief statement of the reasons
for the determination, and state that
the applicant has the right to meet
with a representative of the responsible
entity to review the determination.
The meeting may be conducted by any
person or persons designated by the re-
sponsible entity, who may be an officer
or employee of the responsible entity,
including the person who made or re-
viewed the determination or a subordi-
nate employee.

(2) The applicant may exercise other
rights if the applicant believes that the
applicant has been discriminated
against on the basis of race, color, reli-
gion, sex, national origin, age, disabil-
ity or familial status.

(h) Residency preferences. A ‘‘resi-
dency preference” is a preference for
admission of families that reside any-
where in a specified ‘“‘residency pref-
erence area.” A residency preference
may be used as a ranking or local pref-
erence.

(1) Section 8 programs other than Cer-
tificate/Voucher and Project-Based Cer-
tificate. In these developments, local
residency requirements are prohibited.

(2) Section 8 Certificate/Voucher and
Project-Based Certificate programs. Any
residency preference must be approved
by HUD.

(i) A county or municipality may be
used as a residency preference area.

(ii) An area smaller than a county or
municipality may not be used as a resi-
dency preference area.

(3) All projects. With respect to any
residency preference, applicants who
are working or who have been notified
that they are hired to work in the resi-
dency preference area shall be treated
as residents of the residency preference
area. A residency preference may not
be based on how long the applicant has
resided in or worked in the residency
preference area.

(i) Nondiscrimination. (1) Any selec-
tion preferences must be established
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and administered in accordance with
the following authorities:

(i) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d) and the imple-
menting regulations at 24 CFR part 1;

(if) The Fair Housing Act (42 U.S.C.
3601-3619) and the implementing regula-
tions at 24 CFR parts 100, 108, 109, and
110;

(iii) Executive Order 11063 on Equal
Opportunity in Housing and the imple-
menting regulations at 24 CFR part 107;

(iv) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794) and the im-
plementing regulations at 24 CFR part
8;

(v) The Age Discrimination Act of
1975 (42 U.S.C. 6101-6107) and the imple-
menting regulations at 24 CFR part 146;
and

(vi) The Americans with Disabilities
Act (42 U.S.C. 12101-12213) to the extent
applicable.

(2) Such preferences also must be
consistent with HUD’s affirmative fair
housing objectives and (where applica-
ble) the owner’s HUD-approved affirma-
tive fair housing marketing plan.

(Approved by the Office of Management and
Budget under OMB control numbers 2577-0105
and 2502-0372)

[61 FR 9041, Mar. 6, 1996, as amended at 62 FR
27125, May 16, 1997]

§5.415 Federal preferences: general.

(a) Definitions. The definitions of
these preference categories stated in
§§5.420, 5.425, and 5.430 must be used by
the responsible entity, except that an
HA may use its own alternative defini-
tions if they have been approved by
HUD.

(b) Ranking preferences: selection
among federal preference holders. The re-
sponsible entity’s system of admin-
istering the federal preferences (its ad-
mission policy, in the case of the Sec-
tion 8 Certificate/Voucher programs)
may provide for use of ranking pref-
erence for selecting among applicants
who qualify for federal preference.

(1) The responsible entity may give
preference to working families—so long
as the prohibition of §5.410 against se-
lection based on income and the non-
discrimination provisions that protect
against discrimination on the basis of
age or disability are not violated. (If a
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responsible entity adopts such a pref-
erence, it may not give greater weight
to an applicant based on the amount of
employment income, and an applicant
household shall be given the benefit of
the preference if the head and spouse,
or sole member, are age 62 or older or
are receiving social security disability,
supplemental security income disabil-
ity benefits, or any other payments
based on an individual’s inability to
work.) A responsible entity may give
preference to graduates of, as well as
active participants in, educational and
training programs that are designed to
prepare individuals for the job market.
The responsible entity also may use
the housing agency’s ‘“‘local pref-
erences’”’ for the Section 8 Certificate
and Voucher programs to rank federal
preference holders.

(2) The ranking preferences may give
different weight to the federal pref-
erences, through such means as:

(i) Aggregating the federal pref-
erences (e.g., provide that two federal
preferences outweigh one);

(i) Giving greater weight to holders
of a particular category of federal pref-
erence; or

(iii) Giving greater weight to a fed-
eral preference holder who fits a par-
ticular category of federal preference.

(c) Qualifying for a federal preference—
(1) Certification of preference. An appli-
cant may claim qualification for a fed-
eral preference by certifying to the re-
sponsible entity that the family quali-
fies for federal preference. The respon-
sible entity must accept this certifi-
cation, unless the responsible entity
verifies that the applicant is not quali-
fied for federal preference.

(2) Verification of preference. (i) Before
admitting an applicant on the basis of
a federal preference, the responsible
entity must require the applicant to
provide information needed by the re-
sponsible entity to verify that the ap-
plicant qualifies for a federal pref-
erence because of the applicant’s cur-
rent status. The applicant’s current
status must be determined without re-
gard to whether there has been a
change in the applicant’s qualification
for a federal preference between the
time of application and selection for
admission, including a change from one
federal preference category to another.
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(ii) In the case of Section 8 programs
other than the Section 8 Certificate/
Voucher, Project-Based Certificate,
and Moderate Rehabilitation programs,
the owner must use the verification
procedures specified in §5.420(c) (invol-
untary displacement); §5.425(c) (sub-
standard housing); and §5.430(b) (rent
burden). In the case of the Section 8
Certificate/Voucher, Project-Based Cer-
tificate, and Moderate Rehabilitation
programs and the public housing pro-
gram, the HA may adopt its own ver-
ification procedure.

(iii) Once the responsible entity has
verified an applicant’s qualification for
a federal preference, the responsible
entity need not require the applicant
to provide information needed by the
responsible entity to verify such quali-
fication again unless:

(A) The responsible entity deter-
mines reverification is desirable be-
cause a long time has passed since ver-
ification; or

(B) The responsible entity has rea-
sonable grounds to believe that the ap-
plicant no longer qualifies for a federal
preference.

(3) Effect of current residence in as-
sisted housing. No applicant is to be de-
nied a federal preference for which the
family otherwise qualifies on the basis
that the applicant already resides in
assisted housing; for example, the ac-
tual condition of the housing unit must
be considered, or the possibility of in-
voluntary displacement resulting from
domestic violence must be evaluated.

(d) Approval of special conditions satis-
fying preference definitions. With respect
to Section 8 programs other than the
Section 8 Certificate/VVoucher, Project-
Based Certificate and Moderate Reha-
bilitation programs, HUD may specify
additional conditions under which the
federal preferences, as described in
§§5.420, 5.425, and 5.430, can be satisfied.
In such cases, appropriate certification
of qualification must be provided. (See
HUD Handbook 4350.3, which is avail-
able at HUD field offices.)

(Approved by the Office of Management and
Budget under OMB control number 2502-0372
and 2577-0105)

[61 FR 9043, Mar. 6, 1996]
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8§5.420 Federal preference: involuntary
displacement.

(a) How applicant qualifies for displace-
ment preference. (See §5.415(a)(2) and
(c)(2)(ii) for applicability of this sec-
tion to the Section 8 Certificate/Vouch-
er, Project-Based Certificate, and Mod-
erate Rehabilitation programs and the
public housing program.)

(1) An applicant qualifies for a fed-
eral preference on the basis of involun-
tary displacement if either of the fol-
lowing apply:

(i) The applicant has been involun-
tarily displaced and is not living in
standard, permanent replacement
housing; or

(ii) The applicant will be involuntar-
ily displaced within no more than six
months from the date of preference sta-
tus certification by the family or ver-
ification by the responsible entity.

(2)(i) ‘*Standard, permanent replace-
ment housing”’ is housing:

(A) That is decent, safe, and sanitary;

(B) That is adequate for the family
size; and

(C) That the family is occupying pur-
suant to a lease or occupancy agree-
ment.

(if) “*Standard, permanent replace-
ment housing’’ does not include:

(A) Transient facilities, such as mo-
tels, hotels, or temporary shelters for
victims of domestic violence or home-
less families; or

(B) In the case of domestic violence,
the housing unit in which the applicant
and the applicant’s spouse or other
member of the household who engages
in such violence live.

(b) Meaning of involuntary displace-
ment. An applicant is or will be invol-
untarily displaced if the applicant has
vacated or will have to vacate the unit
where the applicant lives because of
one or more of the following:

(1) Displacement by disaster. An appli-
cant’s unit is uninhabitable because of
a disaster, such as a fire or flood.

(2) Displacement by government action.
Activity carried on by an agency of the
United States or by any State or local
governmental body or agency in con-
nection with code enforcement or a
public improvement or development
program.
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(3) Displacement by action of housing
owner. (i) Action by a housing owner
forces the applicant to vacate its unit.

(ii) An applicant does not qualify as
involuntarily displaced because action
by a housing owner forces the appli-
cant to vacate its unit unless:

(A) The applicant cannot control or
prevent the owner’s action;

(B) The owner action occurs although
the applicant met all previously im-
posed conditions of occupancy; and

(C) The action taken by the owner is
other than a rent increase.

(iii) To qualify as involuntarily dis-
placed because action by a housing
owner forces the applicant to vacate its
unit, reasons for an applicant’s having
to vacate a housing unit include, but
are not limited to, conversion of an ap-
plicant’s housing unit to non-rental or
non-residential use; closing of an appli-
cant’s housing unit for rehabilitation
or for any other reason; notice to an
applicant that the applicant must va-
cate a unit because the owner wants
the unit for the owner’s personal or
family use or occupancy; sale of a
housing unit in which an applicant re-
sides under an agreement that the unit
must be vacant when possession is
transferred; or any other legally au-
thorized act that results or will result
in the withdrawal by the owner of the
unit or structure from the rental mar-
ket.

(iv) Such reasons do not include the
vacating of a unit by a tenant as a re-
sult of actions taken by the owner be-
cause the tenant refuses:

(A) To comply with HUD program
policies and procedures for the occu-
pancy of under-occupied or over-
crowded units; or

(B) To accept a transfer to another
housing unit in accordance with a
court decree or in accordance with
policies and procedures under a HUD-
approved desegregation plan.

(4) Displacement by domestic violence.
(i) An applicant is involuntarily dis-
placed if:

(A) The applicant has vacated a hous-
ing unit because of domestic violence;
or

(B) The applicant lives in a housing
unit with a person who engages in do-
mestic violence.
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(ii) ““Domestic violence’” means ac-
tual or threatened physical violence di-
rected against one or more members of
the applicant family by a spouse or
other member of the applicant’s house-
hold.

(iii) To qualify as involuntarily dis-
placed because of domestic violence:

(A) The responsible entity must de-
termine, in accordance with HUD’s ad-
ministrative instructions, that the do-
mestic violence occurred recently or is
of a continuing nature; and

(B) The applicant must certify that
the person who engaged in such vio-
lence will not reside with the applicant
family unless the responsible entity
has given advance written approval. If
the family is admitted, the responsible
entity may deny or terminate assist-
ance to the family for breach of this
certification.

(5) Displacement to avoid reprisals. (i)
An applicant family is involuntarily
displaced if:

(A) Family members provided infor-
mation on criminal activities to a law
enforcement agency; and

(B) Based on a threat assessment, a
law enforcement agency recommends
rehousing the family to avoid or mini-
mize a risk of violence against family
members as a reprisal for providing
such information.

(i) The responsible entity may estab-
lish appropriate safeguards to conceal
the identity of families requiring pro-
tection against such reprisals.

(6) Displacement by hate crimes. (i) An
applicant is involuntarily displaced if:

(A) One or more members of the ap-
plicant’s family have been the victim
of one or more hate crimes; and

(B) The applicant has vacated a hous-
ing unit because of such crime, or the
fear associated with such crime has de-
stroyed the applicant’s peaceful enjoy-
ment of the unit.

(ii) ““Hate crime” means actual or
threatened physical violence or intimi-
dation that is directed against a person
or his or her property and that is based
on the person’s race, color, religion,
sex, national origin, handicap, or fa-
milial status.

(iii) The responsible entity must de-
termine, in accordance with HUD’s ad-
ministrative instructions, that the
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hate crime involved occurred recently
or is of a continuing nature.

(7) Displacement by inaccessibility of
unit. An applicant is involuntarily dis-
placed if:

(i) A member of the family has a mo-
bility or other impairment that makes
the person unable to use critical ele-
ments of the unit; and

(ii) The owner is not legally obli-
gated to make the changes to the unit
that would make critical elements ac-
cessible to the disabled person as a rea-
sonable accommodation.

(8) Displacement because of HUD dis-
position of multifamily project. Involun-
tary displacement includes displace-
ment because of disposition of a multi-
family rental housing project by HUD
under section 203 of the Housing and
Community Development Amendments
of 1978.

(¢) Involuntary displacement pref-
erence: Verification. A private owner’s
verification of an applicant’s involun-
tary displacement is established by the
following documentation:

(1) Displacement by disaster. Certifi-
cation, in a form prescribed by the Sec-
retary, from a unit or agency of gov-
ernment that an applicant has been or
will be displaced as a result of a disas-
ter that results in the uninhabitability
of an applicant’s unit.

(2) Displacement by government action.
Certification, in a form prescribed by
the Secretary, from a unit or agency of
government that an applicant has been
or will be displaced by activity carried
on by an agency of the United States
or by any State or local governmental
body or agency in connection with code
enforcement or a public improvement
or development program.

(3) Displacement by owner action. Cer-
tification, in a form prescribed by the
Secretary, from an owner or owner’s
agent that an applicant had to or will
have to vacate a unit by a date certain
because of owner action.

(4) Displacement because of domestic vi-
olence. Certification, in a form pre-
scribed by the Secretary, of displace-
ment because of domestic violence
from the local police department, so-
cial services agency, or court of com-
petent jurisdiction, or a clergyman,
physician, or public or private facility
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that provides shelter or counseling to
the victims of domestic violence.

(5) Displacement to avoid reprisals. A
threat assessment by a law enforce-
ment agency.

(6) Displacement by hate crime. Certifi-
cation by a law enforcement agency or
other reliable information.

(7) Displacement by inaccessibility of
unit. Certification by a health care pro-
fessional that a family member has a
mobility or other impairment that
makes critical elements of the current
unit inaccessible, and statement by the
owner that it is unable to make nec-
essary changes to the unit to make it
accessible.

(8) Displacement by HUD disposition of

multifamily project. Certification by
HUD with respect to the disposition.
[61 FR 9044, Mar. 6, 1996]
§5.425 Federal preference: sub-
standard housing.
(@) When unit is substandard. (See

§5.415(a)(2) and (c)(2)(ii) for applicabil-
ity of this section to the Section 8 Cer-
tificate/Voucher, Project-Based Certifi-
cate, Moderate Rehabilitation pro-
grams and the public housing pro-
gram.) A unit is substandard if it:

(1) Is dilapidated,;

(2) Does not have operable
plumbing;

(3) Does not have a usable flush toilet
inside the unit for the exclusive use of
a family;

(4) Does not have a usable bathtub or
shower inside the unit for the exclusive
use of a family;

(5) Does not have electricity, or has
inadequate or unsafe electrical service;

(6) Does not have a safe or adequate
source of heat;

(7) Should, but does not, have a
kitchen; or

(8) Has been declared unfit for habi-
tation by an agency or unit of govern-
ment.

(b) Other definitions—(1) Dilapidated
unit. A housing unit is dilapidated if:

(i) The unit does not provide safe and
adequate shelter, and in its present
condition endangers the health, safety,
or well-being of a family; or

(ii) The unit has one or more critical
defects, or a combination of intermedi-
ate defects in sufficient number or ex-
tent to require considerable repair or

indoor
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rebuilding. The defects may involve
original construction, or they may re-
sult from continued neglect or lack of
repair or from serious damage to the
structure.

(2) Homeless family. (i) An applicant
that is a ‘“homeless family’’ is consid-
ered to be living in substandard hous-
ing.

(ii) A ““homeless family’’ includes:

(A) Any person or family that lacks a
fixed, regular, and adequate nighttime
residence; and

(B) Any person or family that has a
primary nighttime residence that is:

(1) A supervised publicly or privately
operated shelter designed to provide
temporary living accommodations (in-
cluding welfare hotels, congregate
shelters, and transitional housing);

(2) An institution that provides a
temporary residence for individuals in-
tended to be institutionalized; or

(3) A public or private place not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for
human beings.

(iii) A ““homeless family’’ does not in-
clude any person imprisoned or other-
wise detained pursuant to an Act of
Congress or a State law.

(3) Status of SRO housing. In deter-
mining whether an individual living in
single room occupancy (SRO) housing
qualifies for federal preference, SRO
housing is not considered substandard
solely because it does not contain sani-
tary or food preparation facilities.

(c) Substandard housing preference:
verification. The following provisions
are applicable to private owners:

(1) Verification that an applicant is
living in substandard housing consists
of certification, in a form prescribed by
the Secretary, from a unit or agency of
government or from an applicant’s
present landlord that the applicant’s
unit is ““substandard housing” (as de-
scribed in this section).

(2) In the case of a ““‘homeless family”’
(as described in this section), verifica-
tion consists of certification, in a form
prescribed by the Secretary, of this
status from a public or private facility
that provides shelter for such individ-
uals, or from the local police depart-
ment or social services agency.

[61 FR 9045, Mar. 6, 1996]

53

§5.430

§5.430 Federal rent bur-

den.

(a) Rent burden preference: how deter-
mined. (See §5.415(a)(2) and (c)(2)(ii) for
applicability of this section to the Section
8 Certificate/Voucher, Project-Based Cer-
tificate, and Moderate Rehabilitation pro-
grams and the public housing program.)

(1) “Rent burden preference’”” means
the federal preference for admission of
applicants that pay more than 50 per-
cent of family income for rent.

(2) For purposes of determining
whether an applicant qualifies for the
rent burden preference:

(i) “Family income” means Monthly
Income, as defined in 24 CFR 813.102.

(i) ““Rent” means:

(A) The actual monthly amount due
under a lease or occupancy agreement
between a family and the family’s cur-
rent landlord; and

(B) For utilities purchased directly
by tenants from utility providers:

(1) The utility allowance for family-
purchased utilities and services that is
used in the HA tenant-based program;
or

(2) If the family chooses, the average
monthly payments that the family ac-
tually made for these utilities and
services for the most recent 12-month
period or, if information is not obtain-
able for the entire period, for an appro-
priate recent period.

(iii) Amounts paid to or on behalf of
a family under any energy assistance
program must be subtracted from the
otherwise applicable rental amount, to
the extent that they are not included
in the family’s income.

(iv) For purposes of the Section 8
Certificate/Voucher programs, rent for
an applicant who owns a manufactured
home, but rents the space upon which
it is located, includes the monthly pay-
ment to amortize the purchase price of
the home, calculated in accordance
with HUD’s requirements. In addition,
for this program, rent for members of a
cooperative means the charges under
the occupancy agreement between the
members and the cooperative.

(3) An applicant does not qualify for
a rent burden preference if either of the
following is applicable:

(i) The applicant has been paying
more than 50 percent of income for rent
for less than 90 days.

preference:
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(ii) The applicant is paying more
than 50 percent of family income to
rent a unit because the applicant’s
housing assistance for occupancy of the
unit under any of the following pro-
grams has been terminated because of
the applicant’s refusal to comply with
applicable program policies and proce-
dures on the occupancy of underoccu-
pied and overcrowded units:

(A) The Section 8 programs or public
and Indian housing programs under the
United States Housing Act of 1937;

(B) The rent supplement program
under section 101 of the Housing and
Urban Development Act of 1965; or

(C) Rental assistance payments under
section 236(f)(2) of the National Hous-
ing Act.

(b) Rent burden preference: verification
of income and rent. The owner must ver-
ify that an applicant is paying more
than 50 percent of family income for
rent, as follows:

(1) How to verify income. The owner
must verify a family’s income by using
the standards and procedures that it
uses to verify family income under 24
CFR part 813.

(2) How to verify rent. The owner must
verify the amount due to the family’s
landlord (or cooperative) under the
lease or occupancy agreement:

(i) By requiring the family to furnish
copies of its most recent rental (or co-
operative charges) receipts (which may
include canceled checks or money
order receipts) or a copy of the family’s
current lease or occupancy agreement;
or

(i) By contacting the landlord (or co-
operative) or its agent directly.

(3) Utilities. To verify the actual
amount that a family paid for utilities
and other housing services, the owner
must require the family to provide cop-
ies of the appropriate bills or receipts,
or must obtain the information di-
rectly from the utility or service sup-
plier.

[61 FR 9045, Mar. 6, 1996]

Subpart E—Restrictions on
Assistance to Noncitizens

AUTHORITY: 42 U.S.C. 1436a and 3535(d).
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§5.500 Applicability.

(a) Covered programs/assistance. This
subpart E implements Section 214 of
the Housing and Community Develop-
ment Act of 1980, as amended (42 U.S.C.
1436a). Section 214 prohibits HUD from
making financial assistance available
to persons who are not in eligible sta-
tus with respect to citizenship or non-
citizen immigration status. This sub-
part E is applicable to financial assist-
ance provided under:

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section
235 Program);

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z-1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program);

(3) Section 101 of the Housing and
Urban Development Act of 1965 (12
U.S.C. 1701s) (the Rent Supplement
Program); and

(4) The United States Housing Act of
1937 (42 U.S. C. 1437 et seq.) which cov-
ers:

(i) HUD’s Public Housing Programs;

(if) The Section 8 Housing Assistance
Programs; and

(iii) The Housing Development Grant
Programs (with respect to low income
units only).

(b) Covered individuals and entities—(1)
Covered individuals/persons and families.
The provisions of this subpart E apply
to both applicants for assistance and
persons already receiving assistance
covered under this subpart E.

(2) Covered entities. The provisions of
this subpart E apply to Public Housing
Agencies (PHAs), project (or housing)
owners, and mortgagees under the Sec-
tion 235 Program. The term ‘‘respon-
sible entity”’ is used in this subpart E
to refer collectively to these entities,
and is further defined in §5.504.

§5.501 PHA election whether to com-
ply with this subpart.

(a) PHA opt-out. A PHA that is a re-
sponsible entity under this subpart
may elect not to comply with (‘“‘opt-
out’” of) the requirements of this sub-
part.

(b) PHA compliance. If the PHA elects
to comply with this subpart, the PHA:

(1) May initiate procedures to affirm-
atively establish or verify the eligi-
bility of a family under this section at
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any time at which the PHA determines
that such eligibility is in question,
without regard to position of the fam-
ily member’s family on the waiting list
of the PHA;

(2) May affirmatively establish or
verify the eligibility of a family mem-
ber in accordance with the procedures
set forth in section 274A(b)(1) of the
Immigration and Nationality Act; and

(3) Shall have access to any relevant
information contained in the INS
SAVE system (or any successor there-
to) that relates to any family member
applying for financial assistance.

(c) HUD not responsible due to PHA
opt-out. HUD shall not bear any respon-
sibility in connection with compliance
with the requirements of Section 214 if
a PHA elects not to comply with this
subpart under paragraph (a) of this sec-
tion.

[61 FR 60538, Nov. 29, 1996]

§5.502 Requirements concerning docu-
ments.

For any notice or document (deci-
sion, declaration, consent form, etc.)
that this subpart E requires the respon-
sible entity to provide to an individual,
or requires the responsible entity to
obtain the signature of an individual,
the responsible entity, where feasible,
must arrange for the notice or docu-
ment to be provided to the individual
in a language that is understood by the
individual if the individual is not pro-
ficient in English. (See 24 CFR 8.6 of
HUD’s regulations for requirements
concerning communications with per-
sons with disabilities.)

§5.504 Definitions.

(@) The definitions 1937 Act, HUD,
Public Housing Agency (PHA), and Sec-
tion 8 are defined in subpart A of this
part.

(b) As used in this subpart E:

Child means a member of the family
other than the family head or spouse
who is under 18 years of age.

Citizen means a citizen or national of
the United States.

Evidence of citizenship or eligible status
means the documents which must be
submitted to evidence citizenship or el-
igible immigration  status. (See
§5.508(b).)
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Family has the same meaning as pro-
vided in the program regulations of the
relevant Section 214 covered program.

Head of household means the adult
member of the family who is the head
of the household for purposes of deter-
mining income eligibility and rent.

Housing covered programs means the
following programs administered by
the Assistant Secretary for Housing:

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section
235 Program);

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z-1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program); and

(3) Section 101 of the Housing and
Urban Development Act of 1965 (12
U.S.C. 1701s) (the Rent Supplement
Program).

INS means the U.S. Immigration and
Naturalization Service.

Mixed family means a family whose
members include those with citizenship
or eligible immigration status, and
those without citizenship or eligible
immigration status.

National means a person who owes
permanent allegiance to the United
States, for example, as a result of birth
in a United States territory or posses-
sion.

Noncitizen means a person who is nei-
ther a citizen nor national of the Unit-
ed States.

Project owner means the person or en-
tity that owns the housing project con-
taining the assisted dwelling unit.

Public Housing covered programs
means the public housing programs ad-
ministered by the Assistant Secretary
for Public and Indian Housing under
title | of the 1937 Act. This definition
does not encompass HUD’s Indian
Housing programs administered under
title 11 of the 1937 Act. Further, this
term does not include those programs
providing assistance under section 8 of
the 1937 Act. (See definition of “‘Sec-
tion 8 Covered Programs’ in this sec-
tion.)

Responsible entity means the person
or entity responsible for administering
the restrictions on providing assistance
to noncitizens with ineligible immigra-
tions status. The entity responsible for
administering the restrictions on pro-
viding assistance to noncitizens with
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ineligible immigration status under
the various covered programs is as fol-
lows:

(1) For the Section 235 Program, the
mortgagee.

(2) For Public Housing, the Section 8
Rental Certificate, the Section 8 Rent-
al Voucher, and the Section 8 Moderate
Rehabilitation programs, the PHA ad-
ministering the program under an ACC
with HUD.

(3) For all other Section 8 programs,
the Section 236 Program, and the Rent
Supplement Program, the owner.

Section 8 covered programs means all
HUD programs which assist housing
under Section 8 of the 1937 Act, includ-
ing Section 8-assisted housing for
which loans are made under section 202
of the Housing Act of 1959.

Section 214 means section 214 of the
Housing and Community Development
Act of 1980, as amended (42 U.S.C.
1436a).

Section 214 covered programs is the col-
lective term for the HUD programs to
which the restrictions imposed by Sec-
tion 214 apply. These programs are set
forth in §5.500.

Tenant means an individual or a fam-
ily renting or occupying an assisted
dwelling unit. For purposes of this sub-
part E, the term tenant will also be
used to include a homebuyer, where ap-
propriate.

§5.506 General provisions.

(a) Restrictions on assistance. Finan-
cial assistance under a Section 214 cov-
ered program is restricted to:

(1) Citizens; or

(2) Noncitizens who have eligible im-
migration status under one of the cat-
egories set forth in Section 214 (see 42
U.S.C. 1436a(a)).

(b) Family eligibility for assistance. (1)
A family shall not be eligible for as-
sistance unless every member of the
family residing in the unit is deter-
mined to have eligible status, as de-
scribed in paragraph (a) of this section,
or unless the family meets the condi-
tions set forth in paragraph (b)(2) of
this section.

(2) Despite the ineligibility of one or
more family members, a mixed family
may be eligible for one of the three
types of assistance provided in §§5.516
and 5.518. A family without any eligible
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members and receiving assistance on
June 19, 1995 may be eligible for tem-
porary deferral of termination of as-
sistance as provided in §§5.516 and 5.518.

§5.508 Submission of evidence of citi-
zenship or eligible immigration sta-
tus.

(a) General. Eligibility for assistance
or continued assistance under a Sec-
tion 214 covered program is contingent
upon a family’s submission to the re-
sponsible entity of the documents de-
scribed in paragraph (b) of this section
for each family member. If one or more
family members do not have citizen-
ship or eligible immigration status, the
family members may exercise the elec-
tion not to contend to have eligible im-
migration status as provided in para-
graph (e) of this section, and the provi-
sions of §§5.516 and 5.518 shall apply.

(b) Evidence of citizenship or eligible
immigration status. Each family mem-
ber, regardless of age, must submit the
following evidence to the responsible
entity.

(1) For citizens, the evidence consists
of a signed declaration of U.S. citizen-
ship. The responsible entity may re-
quest verification of the declaration by
requiring presentation of a United
States passport, resident alien card,
registration card, social security card,
or other appropriate documentation.

(2) For noncitizens who are 62 years
of age or older or who will be 62 years
of age or older and receiving assistance
under a Section 214 covered program on
September 30, 1996 or applying for as-
sistance on or after that date, the evi-
dence consists of:

(i) A signed declaration of eligible
immigration status; and

(ii) Proof of age document.

(3) For all other noncitizens, the evi-
dence consists of:

(i) A signed declaration of eligible
immigration status;

(ii) One of the INS documents re-
ferred to in §5.510; and

(iii) A signed verification consent
form.

(c) Declaration. (1) For each family
member who contends that he or she is
a U.S. citizen or a noncitizen with eli-
gible immigration status, the family
must submit to the responsible entity
a written declaration, signed under
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penalty of perjury, by which the family
member declares whether he or she is a
U.S. citizen or a noncitizen with eligi-
ble immigration status.

(i) For each adult, the declaration
must be signed by the adult.

(ii) For each child, the declaration
must be signed by an adult residing in
the assisted dwelling unit who is re-
sponsible for the child.

(2) For Housing covered programs: The
written declaration may be incor-
porated as part of the application for
housing assistance or may constitute a
separate document.

(d) Verification consent form—(1) Who
signs. Each noncitizen who declares eli-
gible immigration status (except cer-
tain noncitizens who are 62 years of age
or older as described in paragraph (b)(2)
of this section) must sign a verification
consent form as follows.

(i) For each adult, the form must be
signed by the adult.

(ii) For each child, the form must be
signed by an adult residing in the as-
sisted dwelling unit who is responsible
for the child.

(2) Notice of release of evidence by re-
sponsible entity. The verification con-
sent form shall provide that evidence
of eligible immigration status may be
released by the responsible entity with-
out responsibility for the further use or
transmission of the evidence by the en-
tity receiving it, to:

(i) HUD, as required by HUD; and

(ii) The INS for purposes of verifica-
tion of the immigration status of the
individual.

(3) Notice of release of evidence by
HUD. The verification consent form
also shall notify the individual of the
possible release of evidence of eligible
immigration status by HUD. Evidence
of eligible immigration status shall
only be released to the INS for pur-
poses of establishing eligibility for fi-
nancial assistance and not for any
other purpose. HUD is not responsible
for the further use or transmission of
the evidence or other information by
the INS.

(e) Individuals who do not contend that
they have eligible status. If one or more
members of a family elect not to con-
tend that they have eligible immigra-
tion status, and other members of the
family establish their citizenship or el-
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igible immigration status, the family
may be eligible for assistance under
§§5.516 and 5.518, or §5.520, despite the
fact that no declaration or documenta-
tion of eligible status is submitted for
one or more members of the family.
The family, however, must identify in
writing to the responsible entity, the
family member (or members) who will
elect not to contend that he or she has
eligible immigration status.

(f) Notification of requirements of Sec-
tion 214—(1) When notice is to be issued.
Notification of the requirement to sub-
mit evidence of citizenship or eligible
immigration status, as required by this
section, or to elect not to contend that
one has eligible status as provided by
paragraph (e) of this section, shall be
given by the responsible entity as fol-
lows:

(i) Applicant’s notice. The notification
described in paragraph (f)(1) of this sec-
tion shall be given to each applicant at
the time of application for assistance.
Applicants whose applications are
pending on June 19, 1995, shall be noti-
fied of the requirement to submit evi-
dence of eligible status as soon as pos-
sible after June 19, 1995.

(i) Notice to tenants. The notification
described in paragraph (f)(1) of this sec-
tion shall be given to each tenant at
the time of, and together with, the re-
sponsible entity’s notice of regular re-
examination of income, but not later
than one year following June 19, 1995.

(iii) Timing of mortgagor’s notice. A
mortgagor receiving Section 235 assist-
ance must be provided the notification
described in paragraph (f)(1) of this sec-
tion and any additional requirements
imposed under the Section 235 Pro-
gram.

(2) Form and content of notice. The no-
tice shall:

(i) State that financial assistance is
contingent upon the submission and
verification, as appropriate, of evi-
dence of citizenship or eligible immi-
gration status as required by para-
graph (a) of this section;

(ii) Describe the type of evidence
that must be submitted, and state the
time period in which that evidence
must be submitted (see paragraph (g) of
this section concerning when evidence
must be submitted); and



§5.508

(iii) State that assistance will be pro-
rated, denied or terminated, as appro-
priate, upon a final determination of
ineligibility after all appeals have been
exhausted (see §5.514 concerning INS
appeal, and informal hearing process)
or, if appeals are not pursued, at a time
to be specified in accordance with HUD
requirements. Tenants also shall be in-
formed of how to obtain assistance
under the preservation of families pro-
visions of §§5.516 and 5.518.

(g) When evidence of eligible status is
required to be submitted. The responsible
entity shall require evidence of eligible
status to be submitted at the times
specified in paragraph (g) of this sec-
tion, subject to any extension granted
in accordance with paragraph (h) of
this section.

(1) Applicants. For applicants, respon-
sible entities must ensure that evi-
dence of eligible status is submitted
not later than the date the responsible
entity anticipates or has knowledge
that verification of other aspects of eli-
gibility for assistance will occur (see
§5.512(a)).

(2) Tenants. For tenants, evidence of
eligible status is required to be submit-
ted as follows:

(i) For financial assistance under a
Section 214 covered program, with the
exception of Section 235 assistance pay-
ments, the required evidence shall be
submitted at the first regular reexam-
ination after June 19, 1995, in accord-
ance with program requirements.

(if) For financial assistance in the
form of Section 235 assistance pay-
ments, the mortgagor shall submit the
required evidence in accordance with
requirements imposed under the Sec-
tion 235 Program.

(3) New occupants of assisted units. For
any new occupant of an assisted unit
(e.g., a new family member comes to
reside in the assisted unit), the re-
quired evidence shall be submitted at
the first interim or regular reexamina-
tion following the person’s occupancy.

(4) Changing participation in a HUD
program. Whenever a family applies for
admission to a Section 214 covered pro-
gram, evidence of eligible status is re-
quired to be submitted in accordance
with the requirements of this subpart
unless the family already has submit-
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ted the evidence to the responsible en-
tity for a Section 214 covered program.

(5) One-time evidence requirement for
continuous occupancy. For each family
member, the family is required to sub-
mit evidence of eligible status only one
time during continuously assisted oc-
cupancy under any Section 214 covered
program.

(h) Extensions of time to submit evi-
dence of eligible status—(1) When exten-
sion must be granted. The responsible
entity shall extend the time, provided
in paragraph (g) of this section, to sub-
mit evidence of eligible immigration
status if the family member:

(i) Submits the declaration required
under §5.508(a) certifying that any per-
son for whom required evidence has not
been submitted is a noncitizen with eli-
gible immigration status; and

(i) Certifies that the evidence needed
to support a claim of eligible immigra-
tion status is temporarily unavailable,
additional time is needed to obtain and
submit the evidence, and prompt and
diligent efforts will be undertaken to
obtain the evidence.

(2) Thirty-day extension period. Any
extension of time, if granted, shall not
exceed thirty (30) days. The additional
time provided should be sufficient to
allow the individual the time to obtain
the evidence needed. The responsible
entity’s determination of the length of
the extension needed shall be based on
the circumstances of the individual
case.

(3) Grant or denial of extension to be in
writing. The responsible entity’s deci-
sion to grant or deny an extension as
provided in paragraph (h)(1) of this sec-
tion shall be issued to the family by
written notice. If the extension is
granted, the notice shall specify the ex-
tension period granted (which shall not
exceed thirty (30) days). If the exten-
sion is denied, the notice shall explain
the reasons for denial of the extension.

(i) Failure to submit evidence or to es-
tablish eligible status. If the family fails
to submit required evidence of eligible
immigration status within the time pe-
riod specified in the notice, or any ex-
tension granted in accordance with
paragraph (h) of this section, or if the
evidence is timely submitted but fails
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to establish eligible immigration sta-
tus, the responsible entity shall pro-
ceed to deny, prorate or terminate as-
sistance, or provide continued assist-
ance or temporary deferral of termi-
nation of assistance, as appropriate, in
accordance with the provisions of
§§5.514, 5.516, and 5.518.
(i) [Reserved]

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60538, Nov. 29, 1996]

§5.510 Documents of eligible immigra-
tion status.

(a) General. A responsible entity shall
request and review original documents
of eligible immigration status. The re-
sponsible entity shall retain photo-
copies of the documents for its own
records and return the original docu-
ments to the family.

(b) Acceptable evidence of eligible immi-
gration status. Acceptable evidence of
eligible immigration status shall be
the original of a document designated
by INS as acceptable evidence of immi-
gration status in one of the six cat-
egories mentioned in §5.506(a) for the
specific immigration status claimed by
the individual.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996]

§5.512 Verification of eligible immi-
gration status.

(a) General. Except as described in
§§5.501 and 5.514, no individual or fam-
ily applying for assistance may receive
such assistance prior to the verifica-
tion of the eligibility of at least the in-
dividual or one family member. Ver-
ification of eligibility consistent with
§5.514 occurs when the individual or
family members have submitted docu-
mentation to the responsible entity in
accordance with §5.508.

(b) Primary verification—(1) Automated
verification system. Primary verification
of the immigration status of the person
is conducted by the responsible entity
through the INS automated system
(INS Systematic Alien Verification for
Entitlements (SAVE)). The INS SAVE
system provides access to names, file
numbers and admission numbers of
noncitizens.

(2) Failure of primary verification to
confirm eligible immigration status. If the
INS SAVE system does not verify eligi-
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ble immigration status, secondary ver-
ification must be performed.

(c) Secondary verification—(1) Manual
search of INS records. Secondary ver-
ification is a manual search by the INS
of its records to determine an individ-
ual’s immigration status. The respon-
sible entity must request secondary
verification, within 10 days of receiving
the results of the primary verification,
if the primary verification system does
not confirm eligible immigration sta-
tus, or if the primary verification sys-
tem verifies immigration status that is
ineligible for assistance under a Sec-
tion 214 covered program.

(2) Secondary verification initiated by
responsible entity. Secondary verifica-
tion is initiated by the responsible en-
tity forwarding photocopies of the
original INS documents required for
the immigration status declared (front
and back), attached to the INS docu-
ment verification request form G-845S
(Document Verification Request), or
such other form specified by the INS to
a designated INS office for review.
(Form G-845S is available from the
local INS Office.)

(3) Failure of secondary verification to
confirm eligible immigration status. If the
secondary verification does not con-
firm eligible immigration status, the
responsible entity shall issue to the
family the notice described in §5.514(d),
which includes notification of the right
to appeal to the INS of the INS finding
on immigration status (see §5.514(d)(4)).

(d) Exemption from liability for INS ver-
ification. The responsible entity shall
not be liable for any action, delay, or
failure of the INS in conducting the
automated or manual verification.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996]

§5.514 Delay, denial, reduction or ter-
mination of assistance.

(a) General. Assistance to a family
may not be delayed, denied, reduced or
terminated because of the immigration
status of a family member except as
provided in this section.

(b) Restrictions on delay, denial, reduc-
tion or termination of assistance—(1) Re-
strictions on reduction, denial or termi-
nation of assistance for applicants and
tenants. Assistance to an applicant or
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tenant shall not be delayed, denied, re-
duced, or terminated, on the basis of
ineligible immigration status of a fam-
ily member if:

(i) The primary and secondary ver-
ification of any immigration docu-
ments that were timely submitted has
not been completed;

(ii) The family member for whom re-
quired evidence has not been submitted
has moved from the assisted dwelling
unit;

(iii) The family member who is deter-
mined not to be in an eligible immigra-
tion status following INS verification
has moved from the assisted dwelling
unit;

(iv) The INS appeals process under
§5.514(e) has not been concluded;

(v) Assistance is prorated in accord-
ance with §5.520; or

(vi) Assistance for a mixed family is
continued in accordance with §§5.516
and 5.518; or

(vii) Deferral of termination of as-
sistance is granted in accordance with
§§5.516 and 5.518.

(2) Restrictions on delay, denial, reduc-
tion or termination of assistance pending
fair hearing for tenants. In addition to
the factors listed in paragraph (b)(1) of
this section, assistance to a tenant
cannot be delayed, denied, reduced or
terminated until the completion of the
informal hearing described in para-
graph (f) of this section.

(c) Events causing denial or termination
of assistance—(1) General. Assistance to
an applicant shall be denied, and a ten-
ant’s assistance shall be terminated, in
accordance with the procedures of this
section, upon the occurrence of any of
the following events:

(i) Evidence of citizenship (i.e., the
declaration) and eligible immigration
status is not submitted by the date
specified in §5.508(g) or by the expira-
tion of any extension granted in ac-
cordance with §5.508(h);

(i) Evidence of citizenship and eligi-
ble immigration status is timely sub-
mitted, but INS primary and secondary
verification does not verify eligible im-
migration status of a family member;
and

(A) The family does not pursue INS
appeal or informal hearing rights as
provided in this section; or
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(B) INS appeal and informal hearing
rights are pursued, but the final appeal
or hearing decisions are decided
against the family member; or

(iii) The responsible entity deter-
mines that a family member has know-
ingly permitted another individual who
is not eligible for assistance to reside
(on a permanent basis) in the public or
assisted housing unit of the family
member. Such termination shall be for
a period of not less than 24 months.
This provision does not apply to a fam-
ily if the ineligibility of the ineligible
individual was considered in calculat-
ing any proration of assistance pro-
vided for the family.

(2) Termination of assisted occupancy.
For termination of assisted occupancy,
see paragraph (i) of this section.

(d) Notice of denial or termination of as-
sistance. The notice of denial or termi-
nation of assistance shall advise the
family:

(1) That financial assistance will be
denied or terminated, and provide a
brief explanation of the reasons for the
proposed denial or termination of as-
sistance;

(2) That the family may be eligible
for proration of assistance as provided
under §5.520;

(3) In the case of a tenant, the cri-
teria and procedures for obtaining re-
lief under the provisions for preserva-
tion of families in §§5.514 and 5.518;

(4) That the family has a right to re-
quest an appeal to the INS of the re-
sults of secondary verification of immi-
gration status and to submit additional
documentation or a written expla-
nation in support of the appeal in ac-
cordance with the procedures of para-
graph (e) of this section;

(5) That the family has a right to re-
quest an informal hearing with the re-
sponsible entity either upon comple-
tion of the INS appeal or in lieu of the
INS appeal as provided in paragraph (f)
of this section;

(6) For applicants, the notice shall
advise that assistance may not be de-
layed until the conclusion of the INS
appeal process, but assistance may be
delayed during the pendency of the in-
formal hearing process.

(e) Appeal to the INS—(1) Submission of
request for appeal. Upon receipt of noti-
fication by the responsible entity that
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INS secondary verification failed to
confirm eligible immigration status,
the responsible entity shall notify the
family of the results of the INS ver-
ification, and the family shall have 30
days from the date of the responsible
entity’s notification, to request an ap-
peal of the INS results. The request for
appeal shall be made by the family
communicating that request in writing
directly to the INS. The family must
provide the responsible entity with a
copy of the written request for appeal
and proof of mailing.

(2) Documentation to be submitted as
part of appeal to INS. The family shall
forward to the designated INS office
any additional documentation or writ-
ten explanation in support of the ap-
peal. This material must include a
copy of the INS document verification
request form G-845S (used to process
the secondary verification request) or
such other form specified by the INS,
and a cover letter indicating that the
family is requesting an appeal of the
INS immigration status verification
results.

(3) Decision by INS—(i) When decision
will be issued. The INS will issue to the
family, with a copy to the responsible
entity, a decision within 30 days of its
receipt of documentation concerning
the family’s appeal of the verification
of immigration status. If, for any rea-
son, the INS is unable to issue a deci-
sion within the 30 day time period, the
INS will inform the family and respon-
sible entity of the reasons for the
delay.

(ii) Notification of INS decision and of
informal hearing procedures. When the
responsible entity receives a copy of
the INS decision, the responsible entity
shall notify the family of its right to
request an informal hearing on the re-
sponsible entity’s ineligibility deter-
mination in accordance with the proce-
dures of paragraph (f) of this section.

(4) No delay, denial, reduction, or termi-
nation of assistance until completion of
INS appeal process; direct appeal to INS.
Pending the completion of the INS ap-
peal under this section, assistance may
not be delayed, denied, reduced or ter-
minated on the basis of immigration
status.

() Informal hearing—(1) When request
for hearing is to be made. After notifica-
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tion of the INS decision on appeal, or
in lieu of request of appeal to the INS,
the family may request that the re-
sponsible entity provide a hearing.
This request must be made either with-
in 30 days of receipt of the notice de-
scribed in paragraph (d) of this section,
or within 30 days of receipt of the INS
appeal decision issued in accordance
with paragraph (e) of this section.

(2) Informal hearing procedures—(i)
Tenants assisted under a Section 8 cov-
ered program: For tenants assisted
under a Section 8 covered program, the
procedures for the hearing before the
responsible entity are set forth in:

(A) For Section 8 Moderate Rehabilita-
tion assistance: 24 CFR part 882;

(B) For Section 8 tenant-based assist-
ance: 24 CFR part 982; or

(C) For Section 8 project-based certifi-
cate program: 24 CFR part 983.

(ii) Tenants assisted under any other
Section 8 covered program or a Public
Housing covered program: For tenants
assisted under a Section 8 covered pro-
gram not listed in paragraph (f)(3)(i) of
this section or a Public Housing cov-
ered program, the procedures for the
hearing before the responsible entity
are set forth in 24 CFR part 966.

(iii) Families under Housing covered
programs and applicants for assistance
under all covered programs. For all fami-
lies under Housing covered programs
(applicants as well as tenants already
receiving assistance) and for applicants
for assistance under all covered pro-
grams, the procedures for the informal
hearing before the responsible entity
are as follows:

(A) Hearing before an impartial individ-
ual. The family shall be provided a
hearing before any person(s) designated
by the responsible entity (including an
officer or employee of the responsible
entity), other than a person who made
or approved the decision under review,
and other than a person who is a subor-
dinate of the person who made or ap-
proved the decision;

(B) Examination of evidence. The fam-
ily shall be provided the opportunity to
examine and copy at the individual’s
expense, at a reasonable time in ad-
vance of the hearing, any documents in
the possession of the responsible entity
pertaining to the family’s eligibility
status, or in the possession of the INS
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(as permitted by INS requirements), in-
cluding any records and regulations
that may be relevant to the hearing;

(C) Presentation of evidence and argu-
ments in support of eligible status. The
family shall be provided the oppor-
tunity to present evidence and argu-
ments in support of eligible status.
Evidence may be considered without
regard to admissibility under the rules
of evidence applicable to judicial pro-
ceedings;

(D) Controverting evidence of the re-
sponsible entity. The family shall be
provided the opportunity to controvert
evidence relied upon by the responsible
entity and to confront and cross-exam-
ine all witnesses on whose testimony
or information the responsible entity
relies;

(E) Representation. The family shall
be entitled to be represented by an at-
torney, or other designee, at the fami-
ly’s expense, and to have such person
make statements on the family’s be-
half;

(F) Interpretive services. The family
shall be entitled to arrange for an in-
terpreter to attend the hearing, at the
expense of the family, or responsible
entity, as may be agreed upon by the
two parties to the proceeding; and

(G) Hearing to be recorded. The family
shall be entitled to have the hearing
recorded by audiotape (a transcript of
the hearing may, but is not required
to, be provided by the responsible en-
tity).

(3) Hearing decision. The responsible
entity shall provide the family with a
written final decision, based solely on
the facts presented at the hearing,
within 14 days of the date of the infor-
mal hearing. The decision shall state
the basis for the decision.

(g) Judicial relief. A decision against a
family member, issued in accordance
with paragraphs (e) or (f) of this sec-
tion, does not preclude the family from
exercising the right, that may other-
wise be available, to seek redress di-
rectly through judicial procedures.

(h) Retention of documents. The re-
sponsible entity shall retain for a mini-
mum of 5 years the following docu-
ments that may have been submitted
to the responsible entity by the family,
or provided to the responsible entity as

62

24 CFR Subtitle A (4-1-98 Edition)

part of the INS appeal or the informal
hearing process:

(1) The application for financial as-
sistance;

(2) The form completed by the family
for income reexamination;

(3) Photocopies of any original docu-
ments (front and back), including
original INS documents;

(4) The signed verification consent
form;

(5) The INS verification results;

(6) The request for an INS appeal;

(7) The final INS determination;

(8) The request for an informal hear-
ing; and

(9) The final informal hearing deci-
sion.

(i) Termination of assisted occupancy.
(1) Under Housing covered programs,
and in the Section 8 covered programs
other than the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate
Rehabilitation programs, assisted oc-
cupancy is terminated by:

(i) If permitted under the lease, the
responsible entity notifying the tenant
that because of the termination of as-
sisted occupancy the tenant is required
to pay the HUD-approved market rent
for the dwelling unit.

(i) The responsible entity and tenant
entering into a new lease without fi-
nancial assistance.

(iii) The responsible entity evicting
the tenant. While the tenant continues
in occupancy of the unit, the respon-
sible entity may continue to receive
assistance payments if action to termi-
nate the tenancy under an assisted
lease is promptly initiated and dili-
gently pursued, in accordance with the
terms of the lease, and if eviction of
the tenant is undertaken by judicial
action pursuant to State and local law.
Action by the responsible entity to ter-
minate the tenancy and to evict the
tenant must be in accordance with ap-
plicable HUD regulations and other
HUD requirements. For any jurisdic-
tion, HUD may prescribe a maximum
period during which assistance pay-
ments may be continued during evic-
tion proceedings and may prescribe
other standards of reasonable diligence
for the prosecution of eviction proceed-
ings.

(2) In the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate
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Rehabilitation programs, assisted oc-
cupancy is terminated by terminating
assistance payments. (See provisions of
this section concerning termination of
assistance.) The PHA shall not make
any additional assistance payments to
the owner after the required procedures
specified in this section have been com-
pleted. In addition, the PHA shall not
approve a lease, enter into an assist-
ance contract, or process a portability
move for the family after those proce-
dures have been completed.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996]

§5.516 Availability of preservation as-
sistance to mixed families and other
families.

(a) Assistance available for tenant
mixed families—(1) General. Preservation
assistance is available to tenant mixed
families, following completion of the
appeals and informal hearing proce-
dures provided in §5.514. There are
three types of preservation assistance:

(i) Continued assistance (see para-
graph (a) of §5.518);

(if) Temporary deferral of termi-
nation of assistance (see paragraph (b)
of §5.518); or

(iii) Prorated assistance (see §5.520, a
mixed family must be provided pro-
rated assistance if the family so re-
quests).

(2) Availability of assistance—(i) For
Housing covered programs: One of the
three types of assistance described is
available to tenant mixed families as-
sisted under a National Housing Act or
1965 HUD Act covered program, depend-
ing upon the family’s eligibility for
such assistance. Continued assistance
must be provided to a mixed family
that meets the conditions for eligi-
bility for continued assistance.

(ii) For Section 8 or Public Housing cov-
ered programs. One of the three types of
assistance described may be available
to tenant mixed families assisted under
a Section 8 or Public Housing covered
program.

(b) Assistance available for applicant
mixed families. Prorated assistance is
also available for mixed families apply-
ing for assistance as provided in §5.520.

(c) Assistance available to other families
in occupancy. Temporary deferral of
termination of assistance may be
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available to families receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995, and who have no
members with eligible immigration
status, as set forth in paragraphs (c) (1)
and (2) of this section.

(1) For Housing covered programs:
Temporary deferral of termination of
assistance is available to families as-
sisted under a Housing covered pro-
gram.

(2) For Section 8 or Public Housing cov-
ered programs: The responsible entity
may make temporary deferral of termi-
nation of assistance to families as-
sisted under a Section 8 or Public
Housing covered program.

(d) Section 8 covered programs: Discre-
tion afforded to provide certain family
preservation assistance—(1) Project own-
ers. With respect to assistance under a
Section 8 Act covered program admin-
istered by a project owner, HUD has
the discretion to determine under what
circumstances families are to be pro-
vided one of the two statutory forms of
assistance for preservation of the fam-
ily (continued assistance or temporary
deferral of assistance). HUD is exercis-
ing its discretion by specifying the
standards in this section under which a
project owner must provide one of
these two types of assistance to a fam-
ily. However, project owners and PHAs
must offer prorated assistance to eligi-
ble mixed families.

(2) PHAs. The PHA, rather than HUD,
has the discretion to determine the cir-
cumstances under which a family will
be offered one of the two statutory
forms of assistance (continued assist-
ance or temporary deferral of termi-
nation of assistance). The PHA must
establish its own policy and criteria to
follow in making its decision. In estab-
lishing the criteria for granting contin-
ued assistance or temporary deferral of
termination of assistance, the PHA
must incorporate the statutory cri-
teria, which are set forth in paragraphs
(a) and (b) of §5.518. However, the PHA
must offer prorated assistance to eligi-
ble families.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996]
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§5.518 Types of preservation assist-
ance available to mixed families
and other families.

(a) Continued assistance—(1) General.
A mixed family may receive continued
housing assistance if all of the follow-
ing conditions are met (a mixed family
assisted under a Housing covered pro-
gram must be provided continued as-
sistance if the family meets the follow-
ing conditions):

(i) The family was receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995;

(ii) The family’s head of household or
spouse has eligible immigration status
as described in §5.506; and

(iii) The family does not include any
person (who does not have eligible im-
migration status) other than the head
of household, any spouse of the head of
household, any parents of the head of
household, any parents of the spouse,
or any children of the head of house-
hold or spouse.

(2) Proration of continued assistance. A
family entitled to continued assistance
before November 29, 1996 is entitled to
continued assistance as described in
paragraph (a) of this section. A family
entitled to continued assistance after
November 29, 1996 shall receive pro-
rated assistance as described in §5.520.

(b) Temporary deferral of termination of
assistance—(1) Eligibility for this type of
assistance. If a mixed family qualifies
for prorated assistance (and does not
qualify for continued assistance), but
decides not to accept prorated assist-
ance, or if a family has no members
with eligible immigration status, the
family may be eligible for temporary
deferral of termination of assistance if
necessary to permit the family addi-
tional time for the orderly transition
of those family members with ineli-
gible status, and any other family
members involved, to other affordable
housing. Other affordable housing is
used in the context of transition of an
ineligible family from a rent level that
reflects HUD assistance to a rent level
that is unassisted; the term refers to
housing that is not substandard, that is
of appropriate size for the family and
that can be rented for an amount not
exceeding the amount that the family
pays for rent, including utilities, plus
25 percent.
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(2) Housing covered programs: Condi-
tions for granting temporary deferral of
termination of assistance. The respon-
sible entity shall grant a temporary de-
ferral of termination of assistance to a
mixed family if the family is assisted
under a Housing covered program and
one of the following conditions is met:

(i) The family demonstrates that rea-
sonable efforts to find other affordable
housing of appropriate size have been
unsuccessful (for purposes of this sec-
tion, reasonable efforts include seeking
information from, and pursuing leads
obtained from the State housing agen-
cy, the city government, local news-
papers, rental agencies and the owner);

(ii) The vacancy rate for affordable
housing of appropriate size is below
five percent in the housing market for
the area in which the project is lo-
cated; or

(iii) The consolidated plan, as de-
scribed in 24 CFR part 91 and if applica-
ble to the covered program, indicates
that the local jurisdiction’s housing
market lacks sufficient affordable
housing opportunities for households
having a size and income similar to the
family seeking the deferral.

(3) Time limit on deferral period. If
temporary deferral of termination of
assistance is granted, the deferral pe-
riod shall be for an initial period not to
exceed six months. The initial period
may be renewed for additional periods
of six months, but the aggregate defer-
ral period for deferrals provided after
November 29, 1996 shall not exceed a pe-
riod of eighteen months. The aggregate
deferral period for deferrals granted
prior to November 29, 1996 shall not ex-
ceed 3 years. These time periods do not
apply to a family which includes a ref-
ugee under section 207 of the Immigra-
tion and Nationality Act or an individ-
ual seeking asylum under section 208 of
that Act.

(4) Notification requirements for begin-
ning of each deferral period. At the be-
ginning of each deferral period, the re-
sponsible entity must inform the fam-
ily of its ineligibility for financial as-
sistance and offer the family informa-
tion concerning, and referrals to assist
in finding, other affordable housing.

(5) Determination of availability of af-
fordable housing at end of each deferral
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period. (i) Before the end of each defer-
ral period, the responsible entity must
satisfy the applicable requirements of
either paragraph (b)(5)(i) (A) or (B) of
this section. Specifically, the respon-
sible entity must:

(A) For Housing covered programs:
Make a determination that one of the
two conditions specified in paragraph
(b)(2) of this section continues to be
met (note: affordable housing will be
determined to be available if the va-
cancy rate is five percent or greater),
the owner’s knowledge and the tenant’s
evidence indicate that other affordable
housing is available; or

(B) For Section 8 or Public Housing cov-
ered programs: Make a determination of
the availability of affordable housing
of appropriate size based on evidence of
conditions which when taken together
will demonstrate an inadequate supply
of affordable housing for the area in
which the project is located, the con-
solidated plan (if applicable, as de-
scribed in 24 CFR part 91), the respon-
sible entity’s own knowledge of the
availability of affordable housing, and
on evidence of the tenant family’s ef-
forts to locate such housing.

(if) The responsible entity must also:

(A) Notify the tenant family in writ-
ing, at least 60 days in advance of the
expiration of the deferral period, that
termination will be deferred again
(provided that the granting of another
deferral will not result in aggregate de-
ferral periods that exceeds the maxi-
mum deferral period). This time period
does not apply to a family which in-
cludes a refugee under section 207 of
the Immigration and Nationality Act
or an individual seeking asylum under
section 208 of that Act, and a deter-
mination was made that other afford-
able housing is not available; or

(B) Notify the tenant family in writ-
ing, at least 60 days in advance of the
expiration of the deferral period, that
termination of financial assistance will
not be deferred because either granting
another deferral will result in aggre-
gate deferral periods that exceed the
maximum deferral period (unless the
family includes a refugee under section
207 of the Immigration and Nationality
Act or an individual seeking asylum
under section 208 of that Act), or a de-
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termination has been made that other
affordable housing is available.

(c) Option to select proration of assist-
ance at end of deferral period. A family
who is eligible for, and receives tem-
porary deferral of termination of as-
sistance, may request, and the respon-
sible entity shall provide proration of
assistance at the end of the deferral pe-
riod if the family has made a good faith
effort during the deferral period to lo-
cate other affordable housing.

(d) Notification of decision on family
preservation assistance. A responsible
entity shall notify the family of its de-
cision concerning the family’s quali-
fication for family preservation assist-
ance. If the family is ineligible for fam-
ily preservation assistance, the notifi-
cation shall state the reasons, which
must be based on relevant factors. For
tenant families, the notice also shall
inform the family of any applicable ap-
peal rights.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996]

§5.520 Proration of assistance.

(a) Applicability. This section applies
to a mixed family other than a family
receiving continued assistance, or
other than a family who is eligible for
and requests and receives temporary
deferral of termination of assistance.
An eligible mixed family who requests
prorated assistance must be provided
prorated assistance.

(b) Method of prorating assistance for
Housing covered programs—(1) Proration
under Rent Supplement Program. If the
household participates in the Rent
Supplement Program, the rent supple-
ment paid on the household’s behalf
shall be the rent supplement the house-
hold would otherwise be entitled to,
multiplied by a fraction, the denomina-
tor of which is the number of people in
the household and the numerator of
which is the number of eligible persons
in the household;

(2) Proration under Section 235 Pro-
gram. If the household participates in
the Section 235 Program, the interest
reduction payments paid on the house-
hold’s behalf shall be the payments the
household would otherwise be entitled
to, multiplied by a fraction the denom-
inator of which is the number of people
in the household and the numerator of
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which is the number of eligible persons
in the household;

(3) Proration under Section 236 Program
without the benefit of additional assist-
ance. If the household participates in
the Section 236 Program without the
benefit of any additional assistance,
the household’s rent shall be increased
above the rent the household would
otherwise pay by an amount equal to
the difference between the market rate
rent for the unit and the rent the
household would otherwise pay multi-
plied by a fraction the denominator of
which is the number of people in the
household and the numerator of which
is the number of ineligible persons in
the household;

(4) Proration under Section 236 Program
with the benefit of additional assistance.
If the household participates in the
Section 236 Program with the benefit of
additional assistance under the rent
supplement, rental assistance payment
or Section 8 programs, the household’s
rent shall be increased above the rent
the household would otherwise pay by:

(i) An amount equal to the difference
between the market rate rent for the
unit and the basic rent for the unit
multiplied by a fraction, the denomina-
tor of which is the number of people in
the household, and the numerator of
which is the number of ineligible per-
sons in the household, plus;

(if) An amount equal to the rent sup-
plement, housing assistance payment
or rental assistance payment the
household would otherwise be entitled
to multiplied by a fraction, the denom-
inator of which is the number of people
in the household and the numerator of
which is the number of ineligible per-
sons in the household.

(c) Method of prorating assistance for
Section 8 covered programs—(1) Section 8
assistance other than Section 8 rental
voucher assistance. For Section 8 assist-
ance other than assistance provided
under the Section 8 Rental Voucher
Program, the PHA shall prorate the
family’s assistance as follows:

(i) Step 1. Determine gross rent for
the unit. (Gross rent is contract rent
plus any allowance for tenant paid util-
ities).

(ii) Step 2. Determine total tenant
payment in accordance with 24 CFR
813.107(a). (Annual income includes in-
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come of all family members, including
any family member who has not estab-
lished eligible immigration status.)

(iii) Step 3. Subtract amount deter-
mined in paragraph (c)(1)(ii), (Step 2),
from amount determined in paragraph
©@(®), (Step 1).

(iv) Step 4. Multiply the amount de-
termined in paragraph (c)(1)(iii), (Step
3) by a fraction for which:

(A) The numerator is the number of
family members who have established
eligible immigration status; and

(B) The denominator is the total
number of family members.

(v) Prorated housing assistance. The
amount determined in paragraph
(©)(1)(iv), (Step 4) is the prorated hous-
ing assistance payment for a mixed
family.

(vi) No effect on contract rent. Prora-
tion of the housing assistance payment
does not affect contract rent to the
owner. The family must pay as rent the
portion of contract rent not covered by
the prorated housing assistance pay-
ment.

(2) Section 8 Rental Voucher assistance.
For assistance under the Section 8
Rental Voucher Program, the PHA
shall prorate the family’s assistance as
follows:

(i) Step 1. Determine the amount of
the pre-proration voucher housing as-
sistance payment in accordance with 24
CFR part 887. (Annual income includes
income of all family members, includ-
ing any family member who has not es-
tablished eligible immigration status.)

(ii) Step 2. Multiply the amount de-
termined in paragraph (c)(2)(i), (Step 1)
by a fraction for which:

(A) The numerator is the number of
family members who have established
eligible immigration status; and

(B) The denominator is the total
number of family members.

(iii) Prorated housing assistance. The
amount determined in paragraph
(©)(2)(ii), (Step 2) is the prorated hous-
ing assistance payment for a mixed
family.

(iv) No effect on rent to owner. Prora-
tion of the voucher housing assistance
payment does not affect rent to the
owner. The family must pay as rent the
portion of rent not covered by the pro-
rated housing assistance payment.
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(d) Method of prorating assistance for
Public Housing covered programs. The
PHA shall prorate the family’s assist-
ance by:

(1) Step 1. Determining total tenant
payment in accordance with 24 CFR
913.107(a). (Annual income includes in-
come of all family members, including
any family member who has not estab-
lished eligible immigration status.)

(2) Step 2. Subtracting the total ten-
ant payment from a HUD-supplied
“public housing maximum rent’’ appli-
cable to the unit or the PHA. (This
“maximum rent”’ shall be determined
by HUD using the 95th percentile rent
for the PHA.) The result is the maxi-
mum subsidy for which the family
could qualify if all members were eligi-
ble (“‘family maximum subsidy’’).

(3) Step 3. Dividing the family maxi-
mum subsidy by the number of persons
in the family (all persons) to determine
the maximum subsidy per each family
member who has citizenship or eligible
immigration status (‘“‘eligible family
member’’). The subsidy per eligible
family member is the ‘“member maxi-
mum subsidy”’.

(4) Step 4. Multiplying the member
maximum subsidy by the number of
family members who have citizenship
or eligible immigration status (‘“‘eligi-
ble family members’’).

(5) Step 5. The product of steps 1
through 4, as set forth in paragraph
(d)(2) of this section is the amount of
subsidy for which the family is eligible
(“‘eligible subsidy’’). The family’s rent
is the “public housing maximum rent”
minus the amount of the eligible sub-
sidy.

§5.522 Prohibition of assistance to
noncitizen students.

(a) General. The provisions of §§5.516
and 5.518 permitting continued assist-
ance or temporary deferral of termi-
nation of assistance for certain fami-
lies do not apply to any person who is
determined to be a noncitizen student
as in paragraph (c)(2)(A) of Section 214
(42 U.S.C. 1436a(c)(2)(A)). The family of
a noncitizen student may be eligible
for prorated assistance, as provided in
paragraph (b)(2) of this section.

(b) Family of noncitizen students. (1)
The prohibition on providing assist-
ance to a noncitizen student as de-
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scribed in paragraph (a) of this section
extends to the noncitizen spouse of the
noncitizen student and minor children
accompanying the student or following
to join the student.

(2) The prohibition on providing as-
sistance to a noncitizen student does
not extend to the citizen spouse of the
noncitizen student and the children of
the citizen spouse and noncitizen stu-
dent.

§5.524 Compliance with
discrimination requirements.

non-

The responsible entity shall admin-
ister the restrictions on use of assisted
housing by noncitizens with ineligible
immigration status imposed by this
part in conformity with all applicable
nondiscrimination and equal oppor-
tunity requirements, including, but not
limited to, title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d-2000d-5) and
the implementing regulations in 24
CFR part 1, section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and
the implementing regulations in 24
CFR part 8, the Fair Housing Act (42
U.S.C. 3601-3619) and the implementing
regulations in 24 CFR part 100.

§5.526 Protection from liability for re-
sponsible entities and State and
local government agencies and offi-
cials.

(a) Protection from liability for respon-
sible entities. Responsible entities are
protected from liability as set forth in
Section 214(e) (42 U.S.C 1436a(e)).

(b) Protection from liability for State
and local government agencies and offi-
cials. State and local government agen-
cies and officials shall not be liable for
the design or implementation of the
verification system described in §5.512,
as long as the implementation by the
State and local government agency or
official is in accordance with pre-
scribed HUD rules and requirements.

[61 FR 60540, Nov. 29, 1996]
§5.528 Liability of ineligible tenants
for reimbursement of benefits.

Where a tenant has received the ben-
efit of HUD financial assistance to



§5.601

which the tenant was not entitled be-
cause the tenant intentionally mis-
represented eligible status, the ineli-
gible tenant is responsible for reim-
bursing HUD for the assistance improp-
erly paid. If the amount of the assist-
ance is substantial, the responsible en-
tity is encouraged to refer the case to
the HUD Inspector General’s office for
further investigation. Possible crimi-
nal prosecution may follow based on
the False Statements Act (18 U.S.C.
1001 and 1010).

Subpart F—Income Limits, Annual
Income, Adjusted Income,
Rent, and Examinations for
the Public Housing and Sec-
tion 8 Programs

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437d,
1437f, 1437n, and 3535(d).

SOURCE: 61 FR 54498, Oct. 18, 1996, unless
otherwise noted.

§5.601 Purpose and applicability.

(a) This subpart establishes defini-
tions and requirements concerning in-
come limits for admission, annual in-
come, adjusted income, total tenant
payment, utility allowances and reim-
bursements, and reexamination of in-
come and family composition for:

(1) HUD’s public housing programs,
including its public housing home-
ownership programs.

(2) Housing assisted under section 8
of the United States Housing Act of
1937 (the 1937 Act) (42 U.S.C. 1437f).

(i) Section 5.613 (Total tenant pay-
ment) and the definitions of ‘‘tenant
rent”” and ‘‘total tenant payment’” found
in §5.603 do not apply to the Section 8
Rental Voucher Program.

(ii) Section 5.615 (Utility reimburse-
ment) and the definition of utility reim-
bursement found in §5.603 also do not
apply to the Section 8 Rental Voucher
Program. For the Voucher Program, in
cases where the amount of the HAP
payment exceeds the rent to owner, the
excess will be paid to the family.

(iii) Section 5.607 (Income limits for
admission) does not apply to the Sec-
tion 8 Rental Voucher and Rental Cer-
tificate Programs.

(3) Applicants and tenants assisted
under sections 10(c) and 23 of the 1937
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Act as in effect before amendment by
the Housing and Community Develop-
ment Act of 1974 (42 U.S.C. 1410 and
1421b (1970 ed.)).

(b) This subpart does not apply to
HUD’s Indian housing programs. The
analogous rule that applies to Indian
housing is located at 24 CFR part 950.

§5.603 Definitions.

As used in this subpart:

(@) The terms elderly person, low-in-
come family, person with disabilities,
State, and very low-income family are de-
fined in section 3(b) of the 1937 Act (42
U.S.C. 1437a(b)).

(b) The terms 1937 Act and public
housing agency (PHA) are defined in
§5.100.

(c) The terms disabled family, elderly
family, family, and live-in aide are de-
fined in §5.403.

(d) The following terms shall have
the meanings set forth below:

Adjusted income. See §5.611.

Annual income. See §5.609.

Child care expenses. Amounts antici-
pated to be paid by the family for the
care of children under 13 years of age
during the period for which annual in-
come is computed, but only where such
care is necessary to enable a family
member to actively seek employment,
be gainfully employed, or to further his
or her education and only to the extent
such amounts are not reimbursed. The
amount deducted shall reflect reason-
able charges for child care. In the case
of child care necessary to permit em-
ployment, the amount deducted shall
not exceed the amount of employment
income that is included in annual in-
come.

Dependent. A member of the family
(except foster children and foster
adults) other than the family head or
spouse, who is under 18 years of age, or
is a person with a disability, or is a
full-time student.

Disability assistance expenses. Reason-
able expenses that are anticipated, dur-
ing the period for which annual income
is computed, for attendant care and
auxiliary apparatus for a disabled fam-
ily member and that are necessary to
enable a family member (including the
disabled member) to be employed, pro-
vided that the expenses are neither
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paid to a member of the family nor re-
imbursed by an outside source.

Full-time student. A person who is car-
rying a subject load that is considered
full-time for day students under the
standards and practices of the edu-
cational institution attended. An edu-
cational institution includes a voca-
tional school with a diploma or certifi-
cate program, as well as an institution
offering a college degree.

Medical expenses. Medical expenses,
including medical insurance premiums,
that are anticipated during the period
for which annual income is computed,
and that are not covered by insurance.

Monthly adjusted income. One twelfth
of adjusted income.

Monthly income. One twelfth of an-
nual income.

Net family assets. (1) Net cash value
after deducting reasonable costs that
would be incurred in disposing of real
property, savings, stocks, bonds, and
other forms of capital investment, ex-
cluding interests in Indian trust land
and excluding equity accounts in HUD
homeownership programs. The value of
necessary items of personal property
such as furniture and automobiles shall
be excluded.

(2) In cases where a trust fund has
been established and the trust is not
revocable by, or under the control of,
any member of the family or house-
hold, the value of the trust fund will
not be considered an asset so long as
the fund continues to be held in trust.
Any income distributed from the trust
fund shall be counted when determin-
ing annual income under §5.609.

(3) In determining net family assets,
PHAs or owners, as applicable, shall in-
clude the value of any business or fam-
ily assets disposed of by an applicant
or tenant for less than fair market
value (including a disposition in trust,
but not in a foreclosure or bankruptcy
sale) during the two years preceding
the date of application for the program
or reexamination, as applicable, in ex-
cess of the consideration received
therefor. In the case of a disposition as
part of a separation or divorce settle-
ment, the disposition will not be con-
sidered to be for less than fair market
value if the applicant or tenant re-
ceives important consideration not
measurable in dollar terms.
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Owner has the meaning provided in
the relevant program regulations. As
used in this subpart, where appro-
priate, the term ‘“‘owner’’ shall also in-
clude a ‘“‘borrower” as defined in 24
CFR part 885.

Tenant rent. The amount payable
monthly by the family as rent to the
PHA or owner, as applicable. Where all
utilities (except telephone) and other
essential housing services are supplied
by the PHA or owner, tenant rent
equals total tenant payment. Where
some or all utilities (except telephone)
and other essential housing services
are supplied by the PHA or owner and
the cost thereof is not included in the
amount paid as rent, tenant rent
equals total tenant payment less the
utility allowance.

Total tenant payment. See §5.613.

Utility allowance. If the cost of utili-
ties (except telephone) and other hous-
ing services for an assisted unit is not
included in the tenant rent but is the
responsibility of the family occupying
the unit, an amount equal to the esti-
mate made or approved by a PHA or
HUD of the monthly cost of a reason-
able consumption of such utilities and
other services for the unit by an en-
ergy-conservative household of modest
circumstances consistent with the re-
quirements of a safe, sanitary, and
healthful living environment.

Utility reimbursement. The amount, if
any, by which the utility allowance for
the unit, if applicable, exceeds the
total tenant payment for the family
occupying the unit.

Welfare assistance. Welfare or other
payments to families or individuals,
based on need, that are made under
programs funded, separately or jointly,
by Federal, State or local govern-
ments.

§5.605 Overall

assistance.

No family other than a low-income

family shall be eligible for admission
to a program covered by this part.

§5.607

(a) General—(1) Admission to units
available before October 1, 1981. Not
more than 25 percent of the dwelling
units that were available for occupancy
under Annual Contributions Contracts

income eligibility for

Income limits for admission.
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(ACC) and Section 8 Housing Assist-
ance Payments (HAP) Contracts taking
effect before October 1, 1981 and that
are leased on or after that date shall be
available for leasing by low-income
families other than very low-income
families. HUD reserves the right to
limit the admission of low-income fam-
ilies other than very low-income fami-
lies to these units.

(2) Admission to units available on or
after October 1, 1981. Not more than 15
percent of the dwelling units that ini-
tially become available for occupancy
under Annual Contributions Contracts
(ACC) and Section 8 Housing Assist-
ance Payments (HAP) Contracts on or
after October 1, 1981 shall be available
for leasing by low-income families
other than very low-income families.
Except with the prior approval of HUD
under paragraphs (b) and (c) of this sec-
tion, no low-income family, other than
a very low-income family shall be ad-
mitted to these units.

(b) Request for exception. A request by
a PHA or owner for approval of admis-
sion of low-income families other than
very low-income families to units de-
scribed in paragraph (a)(2) of this sec-
tion must state the basis for requesting
the exception and provide supporting
data. Bases for exceptions that may be
considered include the following:

(1) For Section 8 Programs. (i) Low-in-
come families that would otherwise be
displaced from Section 8 Substantial
Rehabilitation or Moderate Rehabilita-
tion projects;

(ii) Low-income families that are dis-
placed as a result of Rental Rehabilita-
tion or Development activities assisted
under section 17 of the 1937 Act (42
U.S.C. 14370), or as a result of activities
under the Rental Rehabilitation Dem-
onstration Program,;

(iii) Need for admission of a broader
range of tenants to preserve the finan-
cial or management viability of a
project because there is an insufficient
number of potential applicants who are
very low-income families;

(iv) Commitment of an owner to at-
taining occupancy by families with a
broad range of incomes, as evidenced in
the application for development. An
application citing this basis should be
supported by evidence that the owner
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is pursuing this goal throughout its as-
sisted projects in the community; and

(v) Project supervision by a State
Housing Finance Agency having a pol-
icy of occupancy by families with a
broad range of incomes, supported by
evidence that the Agency is pursuing
this goal throughout its assisted
projects in the community, or a project
with financing through Section 11(b) of
the 1937 Act (42 U.S.C. 1437i) or under
Section 103 of the Internal Revenue
Code (26 U.S.C. 103).

(2) For public housing only. (i) Need
for admission of a broader range of ten-
ants to obtain full occupancy;

(ii) Local commitment to attaining
occupancy by families with a broad
range of incomes. An application citing
this basis should be supported by evi-
dence that the PHA is pursuing this
goal throughout its housing program in
the community;

(iii) Need for higher incomes to sus-
tain homeownership eligibility in a
homeownership project; and

(iv) Need to avoid displacing low-in-
come families from a project acquired
by the PHA for rehabilitation.

(c) Action on request for exception.
Whether to grant any request for ex-
ception is a matter committed by law
to HUD'’s sole discretion, and no impli-
cation is intended to be created that
HUD will seek to grant approvals up to
the maximum limits permitted by stat-
ute, nor is any presumption of an enti-
tlement to an exception created by the
specification of certain grounds for ex-
ception that HUD may consider. HUD
will review exceptions granted to own-
ers and PHAs at regular intervals. HUD
may withdraw permission to exercise
those exceptions for program appli-
cants at any time that exceptions are
not being used or after a periodic re-
view, based on the findings of the re-
view.

(d) Reporting. PHAs and owners shall
comply with HUD-prescribed reporting
requirements that will permit HUD to
maintain the reasonably current data
necessary to monitor compliance with
the income eligibility restrictions de-
scribed in paragraph (a) of this section.

(e) Inapplicability to certain scattered
site housing. The income eligibility re-
strictions described in paragraph (a) of
this section do not apply to scattered
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site public housing dwelling units sold
or intended to be sold to public housing
tenants under section 5(h) of the 1937
Act (42 U.S.C. 1437c(h)).

(f) Inapplicability to the Section 8 Rent-
al Voucher and Rental Certificate Pro-
grams. The provisions of this section do
not apply to the Section 8 Rental
Voucher and Section 8 Rental Certifi-
cate Programs.

(Approved by the Office of Management and
Budget under Control number 2502-0204.)

§5.609 Annual income.

(a) Annual income means all amounts,
monetary or not, which:

(1) Go to, or on behalf of, the family
head or spouse (even if temporarily ab-
sent) or to any other family member;
or

(2) Are anticipated to be received
from a source outside the family dur-
ing the 12-month period following ad-
mission or annual reexamination effec-
tive date; and

(3) Which are not specifically ex-
cluded in paragraph (c) of this section.

(4) Annual income also means
amounts derived (during the 12-month
period) from assets to which any mem-
ber of the family has access.

(b) Annual income includes, but is
not limited to:

(1) The full amount, before any pay-
roll deductions, of wages and salaries,
overtime pay, commissions, fees, tips
and bonuses, and other compensation
for personal services;

(2) The net income from the oper-
ation of a business or profession. Ex-
penditures for business expansion or
amortization of capital indebtedness
shall not be used as deductions in de-
termining net income. An allowance
for depreciation of assets used in a
business or profession may be de-
ducted, based on straight line deprecia-
tion, as provided in Internal Revenue
Service regulations. Any withdrawal of
cash or assets from the operation of a
business or profession will be included
in income, except to the extent the
withdrawal is reimbursement of cash
or assets invested in the operation by
the family;

(3) Interest, dividends, and other net
income of any kind from real or per-
sonal property. Expenditures for amor-
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tization of capital indebtedness shall
not be used as deductions in determin-
ing net income. An allowance for de-
preciation is permitted only as author-
ized in paragraph (b)(2) of this section.
Any withdrawal of cash or assets from
an investment will be included in in-
come, except to the extent the with-
drawal is reimbursement of cash or as-
sets invested by the family. Where the
family has net family assets in excess
of $5,000, annual income shall include
the greater of the actual income de-
rived from all net family assets or a
percentage of the value of such assets
based on the current passbook savings
rate, as determined by HUD;

(4) The full amount of periodic
amounts received from Social Secu-
rity, annuities, insurance policies, re-
tirement funds, pensions, disability or
death benefits, and other similar types
of periodic receipts, including a lump-
sum amount or prospective monthly
amounts for the delayed start of a peri-
odic amount (except as provided in
paragraph (c)(14) of this section);

(5) Payments in lieu of earnings, such
as unemployment and disability com-
pensation, worker’s compensation and
severance pay (except as provided in
paragraph (c)(3) of this section);

(6) Welfare assistance. If the welfare
assistance payment includes an
amount specifically designated for
shelter and utilities that is subject to
adjustment by the welfare assistance
agency in accordance with the actual
cost of shelter and utilities, the
amount of welfare assistance income to
be included as income shall consist of:

(i) The amount of the allowance or
grant exclusive of the amount specifi-
cally designated for shelter or utilities;
plus

(ii) The maximum amount that the
welfare assistance agency could in fact
allow the family for shelter and utili-
ties. If the family’s welfare assistance
is ratably reduced from the standard of
need by applying a percentage, the
amount calculated under this para-
graph (b)(6)(ii) shall be the amount re-
sulting from one application of the per-
centage;
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(7) Periodic and determinable allow-
ances, such as alimony and child sup-
port payments, and regular contribu-
tions or gifts received from organiza-
tions or from persons not residing in
the dwelling;

(8) All regular pay, special pay and
allowances of a member of the Armed
Forces (except as provided in para-
graph (c)(7) of this section).

(¢) Annual income does not include
the following:

(1) Income from employment of chil-
dren (including foster children) under
the age of 18 years;

(2) Payments received for the care of
foster children or foster adults (usually
persons with disabilities, unrelated to
the tenant family, who are unable to
live alone);

(3) Lump-sum additions to family as-
sets, such as inheritances, insurance
payments (including payments under
health and accident insurance and
worker’s compensation), capital gains
and settlement for personal or property
losses (except as provided in paragraph
(b)(5) of this section);

(4) Amounts received by the family
that are specifically for, or in reim-
bursement of, the cost of medical ex-
penses for any family member;

(5) Income of a live-in aide, as defined
in §5.403;

(6) The full amount of student finan-
cial assistance paid directly to the stu-
dent or to the educational institution;

(7) The special pay to a family mem-
ber serving in the Armed Forces who is
exposed to hostile fire;

(8)(i) Amounts received under train-
ing programs funded by HUD;

(if) Amounts received by a person
with a disability that are disregarded
for a limited time for purposes of Sup-
plemental Security Income eligibility
and benefits because they are set aside
for use under a Plan to Attain Self-Suf-
ficiency (PASS);

(iii) Amounts received by a partici-
pant in other publicly assisted pro-
grams which are specifically for or in
reimbursement of out-of-pocket ex-
penses incurred (special equipment,
clothing, transportation, child care,
etc.) and which are made solely to
allow participation in a specific pro-
gram,;
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(iv) Amounts received under a resi-
dent service stipend. A resident service
stipend is a modest amount (not to ex-
ceed $200 per month) received by a resi-
dent for performing a service for the
PHA or owner, on a part-time basis,
that enhances the quality of life in the
development. Such services may in-
clude, but are not limited to, fire pa-
trol, hall monitoring, lawn mainte-
nance, and resident initiatives coordi-
nation. No resident may receive more
than one such stipend during the same
period of time;

(v) Incremental earnings and benefits
resulting to any family member from
participation in qualifying State or
local employment training programs
(including training programs not affili-
ated with a local government) and
training of a family member as resi-
dent management staff. Amounts ex-
cluded by this provision must be re-
ceived under employment training pro-
grams with clearly defined goals and
objectives, and are excluded only for
the period during which the family
member participates in the employ-
ment training program;

(9) Temporary, nonrecurring or spo-
radic income (including gifts);

(10) Reparation payments paid by a
foreign government pursuant to claims
filed under the laws of that govern-
ment by persons who were persecuted
during the Nazi era;

(11) Earnings in excess of $480 for
each full-time student 18 years old or
older (excluding the head of household
and spouse);

(12) Adoption assistance payments in
excess of $480 per adopted child;

(13) For public housing only: (i) The
earnings and benefits to any family
member resulting from the participa-
tion in a program providing employ-
ment training and supportive services
in accordance with the Family Support
Act of 1988, section 22 of the 1937 Act
(42 U.S.C. 1437t), or any comparable
Federal, State, or local law during the
exclusion period.

(if) For purposes of this paragraph,
the following definitions apply:

(A) Comparable Federal, State or local
law means a program providing em-
ployment training and supportive serv-
ices that—
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(1) Is authorized by a Federal, State
or local law;

(2) Is funded by the Federal, State or
local government;

(3) Is operated or administered by a
public agency; and

(4) Has as its objective to assist par-
ticipants in acquiring employment
skills.

(B) Exclusion period means the period
during which the family member par-
ticipates in a program described in this
section, plus 18 months from the date
the family member begins the first job
acquired by the family member after
completion of such program that is not
funded by public housing assistance
under the 1937 Act. If the family mem-
ber is terminated from employment
with good cause, the exclusion period
shall end.

(C) Earnings and benefits means the
incremental earnings and benefits re-
sulting from a qualifying employment
training program or subsequent job;

(14) Deferred periodic amounts from
supplemental security income and so-
cial security benefits that are received
in a lump sum amount or in prospec-
tive monthly amounts.

(15) Amounts received by the family
in the form of refunds or rebates under
State or local law for property taxes
paid on the dwelling unit;

(16) Amounts paid by a State agency
to a family with a member who has a
developmental disability and is living
at home to offset the cost of services
and equipment needed to keep the de-
velopmentally disabled family member
at home; or

(17) Amounts specifically excluded by
any other Federal statute from consid-
eration as income for purposes of deter-
mining eligibility or benefits under a
category of assistance programs that
includes assistance under any program
to which the exclusions set forth in 24
CFR 5.609(c) apply. A notice will be
published in the FEDERAL REGISTER
and distributed to PHAs and housing
owners identifying the benefits that
qualify for this exclusion. Updates will
be published and distributed when nec-
essary.

(d) For public housing only. In addi-
tion to the exclusions from annual in-
come covered in paragraph (c) of this
section, a PHA may adopt additional

73

§5.609

exclusions for earned income pursuant
to an established written policy.

(1) In establishing such a policy, a
PHA must adopt one or more of the fol-
lowing types of earned income exclu-
sions, including variations thereof:

(i) Exclude all or part of the family’s
earned income;

(ii) Apply the exclusion only to new
sources of earned income or only to in-
creases in earned income;

(iii) Apply the exclusion to the
earned income of the head, the spouse,
or any other family member age 18 or
older;

(iv) Apply the exclusion only to the
earned income of persons other than
the primary earner;

(v) Apply the exclusion to applicants,
newly admitted families, existing ten-
ants, or persons joining the family;

(vi) Make the exclusion temporary or
permanent, for the PHA, the family, or
the affected family member;

(vii) Make the exclusion graduated,
so that more earned income is excluded
at first and less earned income is ex-
cluded after a period of time;

(viii) Exclude any or all of the costs
that are incurred in order to go to
work but are not compensated, such as
the cost of special tools, equipment, or
clothing;

(ix) Exclude any or all of the costs
that result from earning income, such
as social security taxes or other items
that are withheld in payroll deduc-
tions;

(x) Exclude any portion of the earned
income that is not available to meet
the family’s own needs, such as
amounts that are paid to someone out-
side the family for alimony or child
support; and

(xi) Exclude any portion of the
earned income that is necessary to re-
place benefits lost because a family
member becomes employed, such as
amounts that the family pays for medi-
cal costs or to obtain medical insur-
ance.

(2) Any amounts that are excluded
from annual income under this para-
graph (d) may not also be deducted in
determining adjusted income, as de-
fined in §5.611.

(3) Housing agencies do not need HUD
approval to adopt optional earned in-
come exclusions.
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(4) In the calculation of Performance
Funding System operating subsidy eli-
gibility, housing agencies will have to
absorb any loss in rental income that
results from the adoption of any of the
optional earned income exclusions dis-
cussed in paragraph (d)(1) of this sec-
tion, including any variations of the
listed options.

(e) If it is not feasible to anticipate a
level of income over a 12-month period,
the income anticipated for a shorter
period may be annualized, subject to a
redetermination at the end of the
shorter period.

§5.611 Adjusted income.

Adjusted income means annual
come less the following deductions:

(a) $480 for each dependent;

(b) $400 for any elderly family or dis-
abled family;

(c) For any family that is not an el-
derly family or disabled family but has
a member (other than the head of
household or spouse) who is a person
with a disability, disability assistance
expenses in excess of three percent of
annual income, but this allowance may
not exceed the employment income re-
ceived by family members who are 18
years of age or older as a result of the
assistance to the person with disabil-
ities;

(d) For any elderly family or disabled
family:

(1) That has no disability assistance
expenses, an allowance for medical ex-
penses equal to the amount by which
the medical expenses exceed three per-
cent of annual income;

(2) That has disability assistance ex-
penses greater than or equal to three
percent of annual income, an allowance
for disability assistance expenses com-
puted in accordance with paragraph (c)
of this section, plus an allowance for
medical expenses that is equal to the
family’s medical expenses;

(3) That has disability assistance ex-
penses that are less than three percent
of annual income, an allowance for
combined disability assistance ex-
penses and medical expenses that is
equal to the amount by which the sum
of these expenses exceeds three percent
of annual income; and

(e) Child care expenses.

in-
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§5.613 Total tenant payment.

(a) Total tenant payment for families
whose initial lease is effective on or after
August 1, 1982. (1) Total tenant pay-
ment is the amount calculated under
section 3(a)(1) of the 1937 Act (42 U.S.C.
1437a(a)(1)). If the family’s welfare as-
sistance is ratably reduced from the
standard of need by applying a percent-
age, the amount calculated under para-
graph (C) of section 3(a)(1) of the 1937
Act (42 U.S.C. 1437a(a)(1)(C)) shall be
the amount resulting from one applica-
tion of the percentage.

(2) For public housing only. Total ten-
ant payment for families residing in
public housing does not include charges
for excess utility consumption or other
miscellaneous charges (see §966.4 of
this chapter).

(b) Total tenant payment for families
residing in public housing whose initial
lease was effective before August 1, 1982.
Paragraphs (b) and (c) of 24 CFR
913.107, as it existed immediately be-
fore November 18, 1996 (contained in
the April 1, 1995 edition of 24 CFR,
parts 900 to 1699), will continue to gov-
ern the total tenant payment of fami-
lies, under a public housing program,
whose initial lease was effective before
August 1, 1982.

(c) Inapplicability to the Section 8 Rent-
al Voucher Program. The provisions of
this section do not apply to the Section
8 Rental VVoucher Program.

§5.615 Utility reimbursements.

(a) General. Where applicable, the
utility reimbursement shall be paid to
the family in the manner provided in
the pertinent program regulations. If
the family and the utility company
consent, a PHA or owner may pay the
utility reimbursement jointly to the
family and the utility company, or di-
rectly to the utility company.

(b) Inapplicability to the Section 8
Rental Voucher Program. The provisions
of this section do not apply to the Sec-
tion 8 Rental Voucher Program. For
the Voucher Program, in cases where
the amount of the HAP payment ex-
ceeds the rent to owner, the excess will
be paid to the family.



Office of the Secretary, HUD
and verifica-

§5.617 Reexamination
tion.

(a) Responsibility for initial determina-
tion and reexamination. The PHA or
owner, as applicable, must conduct a
reexamination of family income and
composition at least annually. The “‘ef-
fective date’ of an examination or re-
examination refers to:

(1) In the case of an examination for
admission, the effective date of the
lease; and

(2) In the case of a reexamination of
an existing participant, the effective
date of the redetermined housing as-
sistance payment with respect to the
Rental Voucher program and the effec-
tive date of the redetermined total ten-
ant payment in all other cases.

(b) Verification. (1) As a condition of
admission to, or continued occupancy
of, any assisted unit, the PHA or
owner, as applicable, shall require the
family head and other such family
members as it designates to execute a
HUD-approved release and consent
form (including any release and con-
sent as required under 24 CFR part 760)
authorizing any depository or private
source of income, or any Federal, State
or local agency, to furnish or release to
the PHA or owner, as applicable, and to
HUD such information as the HA or
owner, as applicable, and HUD deter-
mines to be necessary.

(2) The PHA or owner shall also re-
quire the family to submit directly
documentation determined to be nec-
essary. Information or documentation
shall be considered necessary if it is re-
quired for purposes of determining or
auditing a family’s eligibility to re-
ceive housing assistance, for determin-
ing the family’s annual income, ad-
justed income or total tenant payment.

(3) The use or disclosure of informa-
tion obtained from a family or from an-
other source pursuant to this release
and consent shall be limited to pur-
poses directly connected with adminis-
tration of this subpart or applying for
assistance.

(Approved by the Office of Management and
Budget under control numbers 2502-0204 and
2577-0083.)

[61 FR 54498, Oct. 18, 1996, as amended at 62
FR 27125, May 16, 1997]
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§7.1

PART 7—EQUAL EMPLOYMENT OP-
PORTUNITY; POLICY AND PROCE-
DURES

Subpart A—Equal Employment Opportunity
Without Regard to Race, Color, Reli-
gion, Sex, National Origin, Age, or Dis-
ability

GENERAL PROVISIONS

Sec.

7.1 Policy.

7.2 Definitions.

7.3 Designations.

7.4 Affirmative employment programs.

RESPONSIBILITIES

7.10 Responsibilities of the Director and
Deputy Director of EEO.

7.11 Responsibilities of the EEO Officers.

7.12 Responsibilities of the EEO Counselors.

7.13 Responsibilities of the Assistant Sec-
retary for Administration.

7.14 Responsibilities of Human Resources
Officers.

7.15 Responsibilities of managers and super-
visors.

7.16 Responsibilities of employees.

PRECOMPLAINT PROCESSING
7.25 Precomplaint processing.

COMPLAINTS

7.30 Presentation of complaint.
7.31 Who may file a complaint, with whom
filed, and time limits.

Contents.

Acceptability.

Processing.

Hearing.

Decision by Director of EEO.

Rights of appeal.

Relationship to other HUD appellate
procedures.

7.32
7.33
7.34
7.35
7.36
7.37
7.38

Subpart B [Reserved]

AUTHORITY: 42 U.S.C. 3535(d); E.O. 11478, 3
CFR, 1969 Comp. p. 306; 42 U.S.C. 2000e note.

SOURCE: 61 FR 14228, Mar. 29, 1996, unless
otherwise noted.

Subpart A—Equal Employment
Opportunity Without Regard to
Race, Color, Religion, Sex,
National Origin, Age, or Dis-
ability

GENERAL PROVISIONS

§7.1 Policy.

In conformity with the policy ex-
pressed in Executive Order 11478 (34 FR
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