AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§310.4

§310.4 Application of mark.

All marks shall be applied to the ar-
ticle with a rubber stamp to be fur-
nished by the Indian Arts and Crafts
Board. Each stamp shall bear a distinc-
tive letter and may be used only by the
person to whom it has been issued.
With the addition of the distinctive
letter, each stamp shall read:

O

HAND-MADE
ALASKAN INDIAN
uUs
INDIAN ARTS & CRAFTS BOARD
1 D

or, in the case of articles too small to
carry this stamp:

O
UsiID

ALASKAN INDIAN

On baskets and fabrics which offer no
surface for the application of such a
rubber stamp, the stamp shall be
placed on a paper tag attached to the
article by a wire caught in a lead seal
disc that shall be impressed and made
fast with a hand seal press furnished by
the Indian Arts and Crafts Board.

ALASKAN EsKiImMO

§310.5 Certificates of genuineness, au-
thority to affix.

Government marks of genuineness
for Alaskan Eskimo hand-made prod-
ucts may be affixed to articles meeting
the conditions specified in §310.6 by
persons duly authorized by the Indian
Arts and Crafts Board to affix such
marks.

§310.6 Conditions.

No article may carry the Govern-
ment mark of genuineness for Alaskan
Eskimo hand-made products unless all
of the following conditions are met:

25 CFR Ch. Il (4-1-98 Edition)

(@) The article is hand-made by an
Alaskan Eskimo.

(b) The article is hand-made under
conditions not resembling a workshop
or factory system.

(c) AIll raw materials used in the
making of the articles are of native or-
igin except:

(1) Commercial fasteners.

(2) Calfskin trimmings for decorative
borders on parkas and mukluks.

(3) Tops for mukluks made of com-
mercial fabric.

(4) Commercially made draw-cords
for mukluks.

(5) Commercial fabrics for parka lin-
ings.

(6) Sewing thread and glass beads.

§310.7 Application of mark.

All marks shall be applied to the ar-
ticle with a rubber stamp to be fur-
nished by the Indian Arts and Crafts
Board. Each stamp shall bear a distinc-
tive letter and may be used only by the
person to whom it has been issued.
With the addition of the distinctive
letter, each stamp shall read:

0

HAND-MADE
ALASKAN ESKIMO
Us
INDIAN ARTS & CRAFTS BOARD
I D

or, in the case of articles too small to
carry this stamp:

O
UsID

ALASKAN EsKiImMO

On baskets and fabrics which offer no
surface for the application of such a
rubber stamp, the stamp shall be
placed on a paper tag attached to the
article by a wire caught in a lead seal
disc that shall be impressed and made
fast with a hand seal press furnished by
the Indian Arts and Crafts Board.
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SUBCHAPTER A—GENERAL PROVISIONS

PART 501—PURPOSE AND SCOPE
OF THIS CHAPTER

Sec.
501.1 Purpose.
501.2 Scope.

AUTHORITY: 25 U.S.C. 2706, 2710.

SOURCE: 58 FR 5810, Jan. 22, 1993, unless
otherwise noted.

§501.1 Purpose.

This chapter implements the Indian
Gaming Regulatory Act (Pub. L. 100-
497, 102 Stat. 2467).

§501.2 Scope.

(a) Tribes and other operators of
class Il and class 11l gaming operations
on Indian lands shall conduct gaming
operations according to the require-
ments of the Indian Gaming Regu-
latory Act, the regulations of this
chapter, tribal law and, where applica-
ble, the requirements of a compact or
procedures prescribed by the Secretary
under 25 U.S.C. 2710(d).

(b) Class I gaming on Indian lands is
within the exclusive jurisdiction of the
Indian tribes and shall not be subject
to the provisions of the Indian Gaming
Regulatory Act or this chapter.

(c) Class Il gaming on Indian lands
shall continue to be within the juris-
diction of an Indian tribe, but shall be
subject to the provisions of the Indian
Gaming Regulatory Act and this chap-
ter.

(d) Nothing in the Indian Gaming
Regulatory Act or this chapter shall
impair the right of an Indian tribe to
regulate class Il gaming on its Indian
lands concurrently with a State, except
to the extent that such regulation is
inconsistent with, or less stringent
than, the State laws and regulations
made applicable by a Tribal-State com-
pact that is entered into by an Indian
tribe under the Indian Gaming Regu-
latory Act and that is in effect.

PART 502—DEFINITIONS OF THIS
CHAPTER

Sec.
502.1 Chairman.

502.2
502.3
502.4
502.5

Class | gaming.

Class Il gaming.

Class 11 gaming.

Collateral agreement.

502.6 Commission.

502.7 Electronic,
technologic aid.

502.8 Electronic or electromechanical fac-
simile.

502.9 Game similar to bingo.

502.10 Gaming operation.

502.11 House banking game.

502.12 Indian lands.

502.13 Indian tribe.

502.14 Key employee.

502.15 Management contract.

502.16 Net revenues.

502.17 Person having a direct or indirect fi-
nancial interest in a management con-
tract.

502.18 Person having management respon-
sibility for a management contract.

502.19 Primary management official.

502.20 Secretary.

502.21 Tribal-state compact.

AUTHORITY: 25 U.S.C. 2701 et seq.

SOURCE: 57 FR 12392, Apr. 9, 1992, unless
otherwise noted.

computer or other

§502.1 Chairman.

Chairman means the Chairman of the
National Indian Gaming Commission
or his or her designee.

§502.2 Class | gaming.

Class | gaming means:

(a) Social games played solely for
prizes of minimal value; or

(b) Traditional forms of Indian gam-
ing when played by individuals in con-
nection with tribal ceremonies or cele-
brations.

§502.3 Class Il gaming.

Class Il gaming means:

(a) Bingo or lotto (whether or not
electronic, computer, or other
technologic aids are used) when play-
ers:

(1) Play for prizes with cards bearing
numbers or other designations;

(2) Cover numbers or designations
when object, similarly numbered or
designated, are drawn or electronically
determined; and

(3) Win the game by being the first
person to cover a designated pattern on
such cards;
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§502.4

(b) If played in the same location as
bingo or lotto, pull-tabs, punch boards,
tip jars, instant bingo, and other games
similar to bingo;

(¢) Nonbanking card games that:

(1) State law explicitly authorizes, or
does not explicitly prohibit, and are
played legally anywhere in the state;
and

(2) Players play in conformity with
state laws and regulations concerning
hours, periods of operation, and limita-
tions on wagers and pot sizes;

(d) Card games played in the states of
Michigan, North Dakota, South Da-
kota, or Washington if:

(1) An Indian tribe actually operates
the same card games as played on or
before May 1, 1988, as determined by
the Chairman; and

(2) The pot and wager limits remain
the same as on or before May 1, 1988, as
determined by the Chariman;

(e) Individually owned class Il gam-
ing operations—

(1) That were operating on September
1, 1986;

(2) That meet the requirements of 25
U.S.C. 2710(b)(4)(B);

(3) Where the nature and scope of the
game remains as it was on October 17,
1988; and

(4) Where the ownership interest or
interests are the same as on October 17,
1988.

§502.4 Class Ill gaming.

Class Il gaming means all forms of
gaming that are not class | gaming or
class Il gaming, including but not lim-
ited to:

(a) Any house banking game, includ-
ing but not limited to—

(1) Card games such as baccarat, che-
min de fer, blackjack (21), and pai gow
(if played as house banking games);

(2) Casino games such as roulette,
craps, and keno;

(b) Any slot machines as defined in 15
U.S.C. 1171(a)(1) and electronic or
electromechanical facsimiles of any
game of chance;

(c) Any sports betting and pari-
mutuel wagering including but not lim-
ited to wagering on horse racing, dog
racing or jai alai; or

(d) Lotteries.

25 CFR Ch. Il (4-1-98 Edition)

§502.5 Collateral agreement.

Collateral agreement means any con-
tract, whether or not in writing, that is
related, either directly or indirectly, to
a management contract, or to any
rights, duties or obligations created be-
tween a tribe (or any of its members,
entities, or organizations) and a man-
agement contractor or subcontractor
(or any person or entity related to a
management contractor or subcontrac-
tor).

§502.6 Commission.

Commission means the National In-
dian Gaming Commission.

§502.7 Electronic, computer or other
technologic aid.

Electronic, computer or other
technologic aid means a device such as a
computer, telephone, cable, television,
satellite or bingo blower and that when
used—

(a) Is not a game of chance but mere-
ly assists a player or the playing of a
game;

(b) Is readily distinguishable from
the playing of a game of chance on an
electronic or electromechanical fac-
simile; and

(c) Is operated according to applica-
ble Federal communications law.

§502.8 Electronic or
electromechanical facsimile.

Electronic or electromechanical fac-
simile means any gambling device as de-
fined in 15 U.S.C. 1171(a) (2) or (3).

§502.9 Game similar to bingo.

Game similar to bingo means any game
that meets the requirements for bingo
under §502.3(a) of this part and that is
not a house banking game under §502.11
of this part.

§502.10 Gaming operation.

Gaming operation means each eco-
nomic entity that is licensed by a
tribe, operates the games, receives the
revenues, issues the prizes, and pays
the expenses. A gaming operation may
be operated by a tribe directly; by a
management contractor; or, under cer-
tain conditions, by another person or
other entity.
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§502.11 House banking game.

House banking game means any game
of chance that is played with the house
as a participant in the game, where the
house takes on all players, collects
from all losers, and pays all winners,
and the house can win.

§502.12

Indian lands means:

(a) Land within the limits of an In-
dian reservation; or

(b) Land over which an Indian tribe
exercises governmental power and that
is either—

(1) Held in trust by the United States
for the benefit of any Indian tribe or
individual; or

(2) Held by an Indian tribe or individ-
ual subject to restriction by the United
States against alienation.

Indian lands.

§502.13

Indian tribe means any Indian tribe,
band, nation, or other organized group
or community of Indians that the Sec-
retary recognizes as—

(a) Eligible for the special programs
and services provided by the United
States to Indians because of their sta-
tus as Indians; and

(b) Having powers of self-government.

Indian tribe.

§502.14 Key employee.

Key employee means:

(@) A person who performs one or
more of the following functions:

(1) Bingo caller;

(2) Counting room supervisor;

(3) Chief of security;

(4) Custodian of gaming supplies or
cash;

(5) Floor manager;

(6) Pit boss;

(7) Dealer;

(8) Croupier;

(9) Approver of credit; or

(10) Custodian of gambling devices in-
cluding persons with access to cash and
accounting records within such de-
vices;

(b) If not otherwise included, any
other person whose total cash com-
pensation is in excess of $50,000 per
year; or,

(c) If not otherwise included, the four
most highly compensated persons in
the gaming operation.

§502.18

§502.15 Management contract.

Management contract means any con-
tract, subcontract, or collateral agree-
ment between an Indian tribe and a
contractor or between a contractor and
a subcontractor if such contract or
agreement provides for the manage-
ment of all or part of a gaming oper-
ation.

§502.16 Net revenues.

Net revenues means gross gaming rev-
enues of an Indian gaming operation
less—

(a) Amounts paid out as, or paid for,
prizes; and

(b) Total gaming-related operating
expenses, excluding management fees.

§502.17 Person having a direct or indi-
rect financial interest in a manage-
ment contract.

Person having a direct or indirect fi-
nancial interest in a management contract
means:

(&) When a person is a party to a
management contract, any person hav-
ing a direct financial interest in such
management contract;

(b) When a trust is a party to a man-
agement contract, any beneficiary or
trustee;

(c) When a partnership is a party to a
management contract, any partner;

(d) When a corporation is a party to
a management contract, any person
who is a director or who holds at least
10% of the issued and outstanding
stock alone or in combination with an-
other stockholder who is a spouse, par-
ent, child or sibling; or

(e) When an entity other than a natu-
ral person has an interest in a trust,
partnership or corporation that has an
interest in a management contract, all
parties of that entity are deemed to be
persons having a direct financial inter-
est in a management contract.

§502.18 Person having management
responsibility for a management
contract.

Person having management responsibil-
ity for a management contract means the
person designated by the management
contract as having management re-
sponsibility for the gaming operation,
or a portion thereof.
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§502.19

§502.19 Primary management official.

Primary management official means:

(a) The person having management
responsibility for a management con-
tract;

(b) Any person who has authority:

(1) To hire and fire employees; or

(2) To set up working policy for the
gaming operation; or

(c) The chief financial officer or
other person who has financial man-
agement responsibility.

§502.20 Secretary.

Secretary means the Secretary of the
Interior.
§502.21 Tribal-State compact.

Tribal-State compact means an agree-
ment between a tribe and a state about
class 111 gaming under 25 U.S.C. 2710(d).
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PART 503—COMMISSION INFOR-
MATION COLLECTION REQUIRE-
MENTS UNDER THE PAPERWORK
REDUCTION ACT: OMB CONTROL
NUMBERS  AND  EXPIRATION
DATES

Sec.

503.1 Purpose of this part.

503.2 Display of control numbers and expira-
tion dates.

AUTHORITY: 44 U.S.C. 3501 et seq.

SOURCE: 58 FR 16495, Mar. 29, 1993, unless
otherwise noted.

§503.1 Purpose of this part.

This part displays the control num-
bers and expiration dates assigned to
information collection requirements of
the National Indian Gaming Commis-
sion (NIGC, or the Commission) as-
signed by the Director of the Office of
Management and Budget (OMB) pursu-
ant to the Paperwork Reduction Act of
1980, 44 U.S.C. 3501 et seq.

§503.2 Display of control numbers and
expiration dates.

Currently as- o
Part or section number of title 25 CFR (S::)gnr}?gl SL'}AmB— Exglg?élon
bers
§514.1 (submission of fee reports) ..........cccocvvviiiiiininiic e, 3141-0007 6/30/94
§515.3 (request for access t0 records) ...........ccovviiiiiiiiiciniesicie e 3141-0002 10/31/95
§515.5 (request for amendment to records) 3141-0002 10/31/95
§515.7 (APPEAIS) wvveveverieririiieeee e 3141-0002 10/31/95
Part 519 (designation of agent for service) 3141-0003 10/31/95
§522.2 (submission and approval of new ordinances) ..............ccocoeviiennnnne. 3141-0003 10/31/95
§522.3 (@Mendment) ........cceverriiiiiiiineene e 3141-0003 10/31/95
§522.12 (revocation of class Ill gaming) . 3141-0003 10/31/95
§523.2 (submission and approval of existing ordinances) ..............cc.cccceeuene. 3141-0003 10/31/95
§523.4 (AMENAMENT) ..eeiiiiieiieeie ettt 3141-0003 10/31/95
Part 524 (appeals) .......cccooeiiiieiieiiiinnns 3141-0003 10/31/95
§533.3 (approval of management contracts) 3141-0004 10/31/95
§533.5 (MOIfiCAtIONS) ....oovieiiiiiieiieesiee e 3141-0004 10/31/95
§535.1 (post-approval ProCeAUIeS) .........cccoiiiiiiriiiiiiiir i 3141-0004 10/31/95
Part 537 (background investigations) . 3141-0004 10/31/95
Part 539 (appeals) .........ccccocviiiiiiiiiiii . 3141-0004 10/31/95
§556.4 (background investigations for class Il gaming) ..........cccccocvvveiennnn. 3141-0003 10/31/95
§556.5 (background investigations) ...........ccccocciiiiiiininiic 3141-0003 10/31/95
Part 558 (gaming licenses) ............. 3141-0003 10/31/95
§571.7 (maintenance of records) . 3141-0001 7/31/95
571,12 (AUAIES) 1.ueeeieieiiieii ettt sttt st e 3141-0001 7/31/95
§571.13 (AUAIES) 1.ueeiieieiiieii ettt 3141-0001 7/31/95
§571.14 (audit reconciliation) ... 3141-0001 7/31/95
§575.5 (information to Chairman) . 3141-0001 7/31/95
§575.6 (penalty redUCION) .......cooieiiiiiieiiee e 3141-0001 7/31/95
§577.3 (notice of appeal) 3141-0001 7/31/95
§577.8 (confidentiality) ... . 3141-0001 7/31/95
§577.12 (INtEIVENTION) ..vviitiieriitiiieei sttt 3141-0001 7/31/95
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§514.1

Currently as-
: " signed OMB Expiration
Part or section number of title 25 CFR control num- date
bers
§577.14 (0DJECHONS) ..o 3141-0001 7131/95
PARTS 504-513 [RESERVED] and Ill games, admission fees (includ-
ing table or card fees), less any

PART 514—FEES

AUTHORITY: 25 U.S.C. 2706, 2708, 2710, 2717,
2717a.

§514.1 Annual fees.

(a) Each gaming operation under the
jurisdiction of the Commission shall
pay to the Commission annual fees as
established by the Commission. The
Commission, by a vote of not less than
two of its members, shall adopt the
rates of fees to be paid.

(1) The Commission shall adopt pre-
liminary rates for each calendar year
during the first quarter of that year (or
as soon thereafter as possible), and, if
considered necessary, shall modify
those rates during the second and third
quarters of the calendar year.

(2) The Commission shall adopt final
rates of fees for each calendar year dur-
ing the fourth quarter of that year.

(3) The Commission shall publish the
rates of fees in a notice in the FEDERAL
REGISTER.

(4) The rates of fees imposed shall
be—

(i) No more than 2.5 percent of the
first $1,500,000 (1st tier), and

(i) No more than 5 percent of
amounts in excess of the first $1,500,000
(2nd tier) of the assessable gross reve-
nues from each gaming operation sub-
ject to the jurisdiction of the Commis-
sion.

(5) If a tribe has a certificate of self-
regulation, the rate of fees imposed
shall be no more than .25 percent of as-
sessable gross revenues from self-regu-
lated class Il gaming operations.

(6) If a tribe is determined to be self-
regulated pursuant to the provisions of
25 U.S.C. 2717(a)(2)(C), no fees shall be
imposed.

(b) For purposes of computing fees,
assessable gross revenues for each gam-
ing operation are the annual total
amount of money wagered on class Il

amounts paid out as prizes or paid for
prizes awarded, and less an allowance
for amortization of capital expendi-
tures for structures.

(1) Unless otherwise provided by the
regulations, generally accepted ac-
counting principles shall be used.

(2) The allowance for amortization of
capital expenditures for structures
shall not exceed 5% of the cost of
structures in use throughout the year
and 2%2% of the cost of structures in
use during only a part of the year.

(3) Example:
Gross gaming revenues:

Money wagered .. R, $1,000,000
Admission fees ........... 5,000
1,005,000
Less:
Prizes paid in cash ..... $500,000
Cost of other prizes
awarded .................. 10,000 510,000
Gross gaming profit ............ 495,000
Less allowance for
amortization of.
capital expenditures
for structures:.
Capital expenditures
for structures made
in—
Prior years ............. 750,000
Current year 50,000
800,000
Maximum allowance:
$750,000%.05 = ........... 37,500
50,000%.025 = ............. 1,250 38,750
Assessable gross reve-
NUES «eeieeeeeeeeeeeees eeeeeeeans $456,250
(4) All class Il and 11l revenues from

gaming operations are to be included.
(c) Each gaming operation subject to

the jurisdiction of the Commission and

not exempt from paying fees pursuant
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§514.1

to the self-regulation provisions shall
file with the Commission quarterly a
statement showing its assessable gross
revenues for the previous calendar
year.

(1) These quarterly statements shall
show the amounts derived from each
type of game, the amounts deducted for
prizes, and the amounts deducted for
the amortization of structures;

(2) These quarterly statements shall
be filed no later than—March 31, June
30, September 30, and December 31, of
each calendar year the gaming oper-
ation is subject to the jurisdiction of
the Commission, beginning in Septem-
ber 1991. For calendar year 1998, the
quarterly statement for the first quar-
ter shall be filed no later than April 13,
1998. Any changes or adjustments to
the previous year’s assessable gross
revenue amounts from one quarter to
the next shall be explained.

(3) The quarterly statements shall
identify an individual or individuals to
be contacted should the Commission
need to communicate further with the
gaming operation. The telephone num-
bers of the individual(s) shall be in-
cluded.

(4) The quarterly statements shall be
transmitted to the Commission to ar-
rive no later than the due date.

(5) Each gaming operation shall de-
termine the amount of fees to be paid
and remit them with the statement re-
quired in paragraph (c) of this section.
The fees payable shall be computed
using—

(i) The most recent rates of fees
adopted by the Commission pursuant
to paragraph (a)(1) or (a)(2) of this sec-
tion,

(if) The assessable gross revenues for
the previous calendar year as reported
pursuant to this paragraph, and

(iii) The amounts paid and credits re-
ceived during previous quarters.

(6) Each quarterly statement shall
include the computation of the fees
payable, showing all amounts used in
the calculations. The required calcula-
tions are as follows:

(i) Multiply the previous calendar
year’s 1st tier assessable gross reve-
nues by the rate for those revenues
adopted by the Commission.

(ii) Multiply the previous calendar
year’s 2nd tier assessable gross reve-
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nues by the rate for those revenues
adopted by the Commission.

(iii) Add (total) the results (products)
obtained in paragraphs (c)(6) (i) and (ii)
of this section.

(iv) Multiply the total obtained in
paragraph (c)(6)(iii) of this section by
the fraction representing the quarter
for which the computation is being
made: 1st quarter—Y%; 2nd quarter—Y2
(#4); 3rd quarter—34; and 4th quarter—1
(#a). For the purpose of making these
computations in 1991 only, the third
calendar quarter is the first quarter
and the fourth calendar quarter is the
second quarter. There will be no third
or fourth quarter in 1991.

(v) Subtract the amounts already re-
mitted by the operation for the current
year and credits, if any, which are due
for any previous year’s overpayment
from the amount determined in para-
graph (c)(6)(iv) of this section.

(vi) The amount computed in para-
graph (c)(6)(v) of this section is the
amount to be remitted.

(7) Examples of fee computations fol-
low:

(i) Example 1: Where a filing is made for
the first quarter of the calendar year, the
previous year’s assessable gross revenues are
$2,000,000, the fee rates adopted by the Com-
mission are 2% on the first $1,500,000 and 4%
on the remainder, and a credit of $2,000 is due
from the previous year, the amounts to be
used and the computations to be made are as
follows:

1st tier revenues—$1,500,000x2%= ..... $30,000
2nd tier revenues— 500,000x4%= ........ 20,000
Annual fees ......ccoocoviiiiiiiiiiii, 50,000
Multiply for fraction of year—V or .25
Fees for first quarter .................... 12,500
Deduct credit due ............ccoeeevniennnnen. 2,000
Amount to be remitted ................. $10,500

(ii) Example 2: Where a filing is being made
for the third quarter, the previous year’s as-
sessable gross revenues are $5,000,000, the fee
rates adopted by the Commission are 1% on
the first $1,500,000 and 1.5% on the remainder,
and $35,000 has already been remitted, the
amounts to be used and the computations to
be made are as follows:
1st tier revenues—$1,500,000x1%= ..... $15,000
2nd tier revenues—3,500,000%x1.5%= ....

Annual fees ........coocoviiiiiiiiiiiiiinn,
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Multiply for fraction of year—3 or .75
Fees for first three quarters ......... 50,625
Deduct amounts already remitted ... 135.000
Amount to be remitted ................. $15,625
1This amount may be other than $33,750

($67,500%.50) because the assessable gross revenues
may have been adjusted, the fee rate may have
changed, a credit for the previous year’s overpay-
ment may have been received, or a clerical error
may have been discovered.

(iii) Example 3: Where a filing is being
made for the third quarter of 1991, the pre-
vious year’s assessable gross revenues are
$5,000,000, the fee rates adopted by the Com-
mission are 1% on the first $1,500,000 and 1%
on the remainder, and nothing has already
been remitted, the amounts to be used and
the computations to be made are as follows:

1st tier revenues—$1,500,000 x 1%= ... $15,000
2nd tier revenues—3,500,000 x 1%= .... 35,000
Annual fees ........ccoeiiiiiiiiiiian.. 50,000
Multiply for fraction of year—1/4 or .25
Fees for first quarter .............. 12,500
Deduct amounts already remitted ... -0-
Amount to be remitted ........... $12,500

(8) Quarterly statements, remit-

tances and communications about fees
shall be transmitted to the Commis-
sion at the following address: Office of
Finance, National Indian Gaming Com-
mission, 1441 L Street, N.W., Suite 9100,
Washington, DC 20005. Checks should
be made payable to the National Indian
Gaming Commission (do not remit
cash).

(9) The Commission may assess a
penalty for failure to file timely a
quarterly statement.

(10) Interest shall be assessed at rates
established from time to time by the
Secretary of the Treasury on amounts
remaining unpaid after their due date
(31 U.S.C. 3717).

(d) The total amount of all fees im-
posed during any fiscal year shall not
exceed $8,000,000. The Commission shall
credit pro-rata any fees collected in ex-
cess of this amount against amounts
otherwise due at the end of the quarter
following the quarter during which the
Commission makes such determina-
tion.

(1) The Commission will notify each
gaming operation as to the amount of

§514.1

overpayment, if any, and therefore the
amount of credit to be taken against
the next quarterly payment otherwise
due.

(2) The notification required in para-
graph (d)(1) of this section shall be
made in writing addressed to the gam-
ing operation.

(e) Failure to pay fees, any applicable
penalties, and interest related thereto
may be grounds for:

(1) Closure, or

(2) Disapproving or revoking the ap-
proval of the Chairman of any license,
ordinance, or resolution required under
this Act for the operation of gaming.

(f) To the extent that revenue derived
from fees imposed under the schedule
established under this paragraph are
not expended or committed at the close
of any fiscal year, such funds shall re-
main available until expended (Pub. L.
101-121; 103 Stat. 718; 25 U.S.C. 2717a) to
defray the costs of operations of the
Commission.

(g) The information collection re-
quirements contained in paragraph (c)
of this section have been approved by
the Office of Management and Budget
under 44 U.S.C. 3501 et seq. and assigned
clearance number 3200-0011. The infor-
mation is being collected to determine
the assessable gross revenues of each
gaming operation and the aggregate as-
sessable gross revenues of all gaming
operations. The information will be
used to set and adjust fee rates and to
verify the computations of fees paid by
each class Il gaming operation. Re-
sponse is mandatory.

[56 FR 40709, Aug. 15, 1991; 56 FR 57373, Nov.
8, 1991, as amended at 63 FR 12316, Mar. 12,
1998]

EFFECTIVE DATE NOTE: At 63 FR 12316, Mar.
12, 1998, §514.1 was amended by revising para-
graphs (a) introductory text, (a)(4), (b) intro-
ductory text, (b)(4), (c) introductory text,
(©)(1), (©)(2), (c)(5) introductory text, (c)(8),
and (d) introductory text, by removing para-
graph (g), and by adding paragraph (a)(6), ef-
fective Apr. 13, 1998. For the convenience of
the user, the superseded text is set forth as
follows:

§514.1 Annual fees.

(a) Each class Il gaming operation under
the jurisdiction of the Commission shall pay
to the Commission annual fees as established
by the Commission. The Commission, by a
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vote of not less than two of its members,
shall adopt the rates of fees to be paid.

* * * * *

(4) The rates of fees imposed shall be—

(i) No less than 0.5 percent nor more than
2.5 percent of the first $1,500,000 (1st tier),
and

(ii) No more than 5 percent of amounts in
excess of the first $1,500,000 (2nd tier) of the
assessable gross revenues from each class 11
gaming operation regulated by the Commis-
sion.

* * * * *

(b) For purposes of computing fees, assess-
able gross revenues for each gaming oper-
ation are the annual total amount of money
wagered in class Il gaming, admission fees
(including table or card fees), less any
amounts paid out as prizes or paid for prizes
awarded, and less an allowance for amortiza-
tion of capital expenditures for structures.

* * * * *

(4) All revenues from gaming operations
determined by the licensing tribe to be class
11 are to be included.

(c) Each Class Il gaming operation regu-
lated by the Commission shall file with the
Commission quarterly a statement showing
its assessable gross revenues for the previous
calendar year.

(1) These quarterly statements shall show
the amounts derived from each class Il type
of game, the amounts deducted for prizes,
and the amounts deducted for the amortiza-
tion of structures;

(2) These quarterly statements shall be
filed no later than—March 31, June 30, Sep-
tember 30, and December 31, of each calendar
year the Class Il gaming operation is subject
to the jurisdiction of the Commission, begin-
ning in September 1991. Any changes or ad-
justments to the previous year’s assessable
gross revenue amounts from one quarter to
the next shall be explained.

* * * * *

(5) Each Class 1l gaming operation shall de-
termine the amount of fees to be paid and
remit them with the statement required in
paragraph (c) of this section. The fees pay-
able shall be computed using—

* * * * *

(8) Quarterly statements, remittances and
communications about fees shall be trans-
mitted to the Commission at the following
address: Office of Finance, National Indian
Gaming Commission, 1850 M Street, NW.,
suite 250, Washington, DC 20036-5803. Checks
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should be made payable to the National In-
dian Gaming Commission (do not remit
cash).

* * * * *

(d) The total amount of all fees imposed
during any fiscal year shall not exceed
$1,500,000. The Commission shall credit pro-
rata any fees collected in excess of this
amount against amounts otherwise due at
the end of the quarter following the quarter
during which the Commission makes such
determination.

PART 515—PRIVACY ACT
PROCEDURES

Sec.
515.1 Purpose and scope.
515.2 Definitions.

515.3 Identification of individuals making
requests.

515.4 Procedures for requests and disclo-
sures.

515.5 Request for amendment to record.

515.6 Review of request for amendment of
record by the Records Manager.

515.7 Appeal to the Commission of initial
adverse agency determination on access
or amendment to records.

515.8 Disclosure of record to a person other
than the individual to whom it pertains.

515.9 Fees.

515.10 Penalties.

515.11 General exemptions. [Reserved]

515.12 Specific exemptions.

AUTHORITY: 5 U.S.C. 552a.

SOURCE: 58 FR 5815, Jan. 22, 1993, unless
otherwise noted.

§515.1 Purpose and scope.

(a) The purpose of this part is to in-
form the public of records maintained
by the Commission about identifiable
individuals and to inform those indi-
viduals how they may gain access to
and amend records concerning them-
selves.

(b) This part carries out the require-
ments of the Privacy Act of 1974 (Pub.
L. 93-579) codified at 5 U.S.C. 552a.

(c) The regulation applies only to
records disclosed or requested under
the Privacy Act of 1974, and not to re-
quests for information made pursuant
to 5 U.S.C. 552, the Freedom of Infor-
mation Act.
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§515.2 Definitions.

As defined in the Privacy Act of 1974
and for the purposes of this part, unless
otherwise required by the context, the
following terms shall have these mean-
ings:

(a) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence.

(b) Maintain means maintain, collect,
use, or disseminate.

(c) Record means any item, collec-
tion, or grouping of information about
an individual that is maintained by the
Commission, including education, fi-
nancial transactions, medical history,
and criminal or employment history,
and that contains the individual’s
name, or the identifying number, sym-
bol, or other identifier assigned to the
individual, such as social security
number, finger or voice print, or a pho-
tograph.

(d) System of records means a group of
any records under the control of the
Commission from which information is
retrieved by the name of the individual
or by some identifying number, sym-
bol, or other identifier assigned to the
individual.

(e) Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose that is com-
patible with the purpose for which it
was collected.

§515.3 Identification of
making requests.

(a) Any individual may request that
the Commission inform him or her
whether a particular record system
named by the individual contains a
record pertaining to him or her and the
contents of such record. Such requests
shall conform to the requirements of
§515.4 of this part. The request may be
made in person or in writing at the
NIGC, suite 250, 1850 M Street, NW.,
Washington, DC 20036-5803 during the
hours of 9 a.m. to 12 noon and 2 p.m. to
5 p.m. Monday through Friday.

(b)(1) Requests made in writing shall
include a statement, signed by the in-
dividual and either notarized or wit-
nessed by two persons (including wit-
nesses’ addresses). If the individual ap-
pears before a notary, the individual
shall submit adequate proof of identity
in the form of a driver’s license, birth

individuals

§515.4

certificate, passport, or other identi-
fication acceptable to the notary. If
the statement is witnessed, it shall in-
clude a statement above the witnesses’
signatures that they personally know
the individual or that the individual
has submitted proof of his or her iden-
tity to their satisfaction. In any case
in which, because of the extreme sen-
sitivity of the record sought to be seen
or copied, the Commission determines
that the identification is not adequate,
it may request the individual to submit
additional proof of identity.

(2) If the request is made in person,
the requester shall submit proof of
identity similar to that described in
paragraph (b)(1) of this section, and
that is acceptable to the Commission.
The individual may have a person of
his or her own choosing accompany
him or her when the record is dis-
closed.

(c) Requests made by an agent, par-
ent, or guardian shall be in accordance
with the procedures described in para-
graph (b) of this section.

§515.4 Procedures for requests and
disclosures.

(a) Requests for a determination
under §515.3(a) of this part shall be ac-
knowledged by the Commission within
ten (10) days (excluding Saturdays,
Sundays and Federal holidays) after
the date on which the Commission re-
ceives the request. If the Commission
is unable to locate the information re-
quested, it shall so notify the individ-
ual within ten (10) days (excluding Sat-
urdays, Sundays and Federal holidays)
after receipt of the request, Such ac-
knowledgement may request additional
information to assist the Commission
in locating the record, or it may advise
the individual that no record exists
about that individual.

(b)(1) Upon submission of proof of
identity as required by §515.3(b)(1) or
(2) of this part, the Commission shall
respond within ten (10) days (excluding
Saturdays, Sundays and Federal holi-
days). The Commission shall decide
whether to make a record available to
the record subject and shall imme-
diately convey its determination to the
requester. If the individual asks to see
the record, the Commission may make

681



§515.5

the record available at the location
where the record is maintained.
(2) The Commission shall furnish

each record requested by an individual
under this section in a form intelligible
to that individual.

(3) If the Commission denies access to
a record to an individual, that person
shall be advised of the reason for the
denial and of the appeal procedures
provided in §515.7 of this part.

(4) Upon request, an individual shall
be provided access to the accounting of
disclosures from his or her record
under the same procedures as provided
above and in §515.3 of this part.

§515.5 Request for amendment to

record.

(a) Any individual who has reviewed
a record pertaining to him or her that
was furnished under this part, may re-
quest that the Commission amend all
or any part of that record.

(b) Each individual requesting an
amendment shall send the request to
the Records Manager.

(c) Each request for an amendment of
a record shall contain the following in-
formation:

(1) The name of the individual re-
questing the amendment;

(2) The name of the system of records
in which the record sought to be
amended is maintained;

(3) The location of the system of
records from which the individual
record was obtained;

(4) A copy of the record sought to be
amended or a sufficiently detailed de-
scription of that record:

(5) A statement of the material in the
record that the individual desires to
amend;

(6) A statement of the basis for the
requested amendment, including any
material that the individual can fur-
nish to substantiate the reasons for the
amendment sought.

§515.6 Review of request for amend-
ment of record by the Records Man-
ager.

(a) The Records Manager shall, not
later than ten (10) days (excluding Sat-
urdays, Sundays and Federal holidays)
after the receipt of a request for an
amendment of a record under §515.5 of
this part, acknowledge receipt of the
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request and inform the individual
whether more information is required
before the amendment can be consid-
ered.

(b) If more information is not re-
quired, within ten (10) days after re-
ceipt of the request (excluding Satur-
days, Sundays and Federal holidays),
the Records Manager shall either make
the requested amendment or notify the
individual of the Commission’s refusal
to do so, including in the notification
the reasons for the refusal, and the ap-
peal procedures provided in §515.7 of
this part.

(c) The Records Manager shall make
each requested amendment to a record
if such amendment will tend to negate
inaccurate, irrelevant, untimely, or in-
complete material in the record.

(d) The Records Manager shall inform
prior recipients of any amendment or
notation of dispute of such individual’s
record. The individual may request a
list of prior recipients if there exists an
accounting of the disclosures.

§515.7 Appeal to the Commission of
initial adverse agency determina-
tion on access or amendment to
records.

(a) Any individual whose request for
access or an amendment has been de-
nied in whole or in part, may appeal
the decision to the Commission no
later than one hundred eighty (180)
days after the adverse decision is ren-
dered.

(b) The appeal shall be in writing and
shall contain all of the following infor-
mation:

(1) The name of the individual mak-
ing the appeal;

(2) Identification of the record sought
to be amended;

(3) The record system in which such
record is contained;

(4) A short statement describing the
amendment sought; and

(5) The name and location of the
agency official who initially denied the
amendment.

(c) Not later than thirty (30) days
(excluding Saturdays, Sundays and
Federal holidays) after the date on
which the Commission receives the ap-
peal, the Commission shall complete
its review of the appeal and make a
final decision thereon. For good cause
shown, however, the Commission may
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extend such thirty (30) day period. If
the Commission extends the period, the
individual requesting the review shall
be promptly notified of the extension
and the anticipated date of a decision.

(d) After review of an appeal, the
Commission shall send a written notice
to the requester containing the follow-
ing information:

(1) The decision and, if the denial is
upheld, the reasons for the decision;

(2) The right of the requester to file
with the Commission a concise state-
ment setting forth the reasons for his
or her disagreement with the Commis-
sion’s denial of access or amendment.
The Commission shall make this state-
ment available to any person to whom
the record is later disclosed, together
with a brief statement, if appropriate,
of the Commission’s reasons for deny-
ing requested access or amendment.
The Commission shall also send a copy
of the statement to prior recipients of
the individual’s record; and

(3) The right of the requester to insti-
tute a civil action in a Federal district
court for judicial review of the deci-
sion.

§515.8 Disclosure of record to a per-
son other than the individual to
whom it pertains.

(@) Any individual who desires to
have a record covered by this part dis-
closed to or mailed to another person
may designate such person and author-
ize such person to act as his or her
agent for that specific purpose. The au-
thorization shall be in writing, signed
by the individual, and notarized or wit-
nessed as provided in §515.3 of this
part.

(b) The parent of any minor individ-
ual or the legal guardian of any indi-
vidual who has been declared by a
court of competent jurisdiction to be
incompetent, due to physical or mental
incapacity or age, may act on behalf of
that individual in any matter covered
by this section. A parent or guardian
who desires to act on behalf of such an
individual shall present suitable evi-
dence of parentage or guardianship, by
birth certificate, certified copy of
court order, or similar documents, and
proof of the individual’s identity in a
form that complies with §515.3(b) of
this part.

§515.12

(c) An individual to whom a record is
to be disclosed in person, pursuant to
this section, may have a person of his
or her own choosing accompany him or
her when the record is disclosed.

§515.9 Fees.

The Commission shall not charge an
individual for the costs of making a
search for a record or the costs of re-
viewing the record. When the Commis-
sion makes a copy of a record as a nec-
essary part of reviewing the record, the
Commission shall not charge the indi-
vidual for the cost of making that
copy. Otherwise, the Commission may
charge a fee sufficient to cover the cost
of duplication.

§515.10 Penalties.

Any person who makes a false state-
ment in connection with any request
for a record, or an amendment thereto,
under this part, is subject to the pen-
alties prescribed in 18 U.S.C. 494 and
495.

§515.11 General
served]

exemptions. [Re-

§515.12 Specific exemptions.

(a) The following system of records is
exempt from 5 U.S.C. 552a(c)(3), (d),
(e)(1) and (f):

Indian Gaming Individuals Records
System

(b) The exemptions under paragraph
(a) of this section apply only to the ex-
tent that information in this system is
subject to exemption under 5 U.S.C.
552a(k)(2). When compliance would not
appear to interfere with or adversely
affect the overall responsibilities of the
Commission with respect to licensing
of key employees and primary manage-
ment officials for employment in an In-
dian gaming operation, the applicable
exemption may be waived by the Com-
mission.

(c) Exemptions from the particular
sections are justified for the following
reasons:

(1) From 5 U.S.C. 552a(c)(3), because
making available the accounting of
disclosures to an individual who is the
subject of a record could reveal inves-
tigative interest. This would permit
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the individual to take measures to de-
stroy evidence, intimidate potential
witnesses, or flee the area to avoid the
investigation.

(2) From 5 U.S.C. 552a(d), (e)(1), and
(f) concerning individual access to
records, when such access could com-
promise classified information related
to national security, interfere with a
pending investigation or internal in-
quiry, constitute an unwarranted inva-
sion of privacy, reveal a sensitive in-
vestigative technique, or pose a poten-
tial threat to the Commission or its
employees or to law enforcement per-
sonnel. Additionally, access could re-
veal the identity of a source who pro-
vided information under an express
promise of confidentiality.

(3) From 5 U.S.C. 552a(d)(2), because
to require the Commission to amend
information thought to be incorrect,
irrelevant, or untimely, because of the
nature of the information collected and
the length of time it is maintained,
would create an impossible administra-
tive and investigative burden by con-
tinually forcing the Commission to re-
solve questions of accuracy, relevance,
timeliness, and completeness.

(4) From 5 U.S.C. 552a(e)(1) because:

(i) It is not always possible to deter-
mine relevance or necessity of specific
information in the early stages of an
investigation.

(ii) Relevance and necessity are mat-
ters of judgment and timing in that
what appears relevant and necessary
when collected may be deemed unnec-
essary later. Only after information is
assessed can its relevance and neces-
sity be established.

(iii) In any investigation the Com-
mission may receive information con-
cerning violations of law under the ju-
risdiction of another agency. In the in-
terest of effective law enforcement and
under 25 U.S.C. 2716(b), the information
could be relevant to an investigation
by the Commission.

(iv) In the interviewing of individuals
or obtaining evidence in other ways
during an investigation, the Commis-
sion could obtain information that
may or may not appear relevant at any
given time; however, the information
could be relevant to another investiga-
tion by the Commission.

25 CFR Ch. Il (4-1-98 Edition)
PART 516 [RESERVED]

PART 517—FREEDOM OF
INFORMATION ACT PROCEDURES

Sec.

517.1 Purpose and scope.

517.2 Definitions.

517.3 Requests for records.

517.4 Disclosure of requested records.

517.5 Confidential commercial information.
517.6 Response to requests for records.

517.7 Appeals.

517.8 Fees.

AUTHORITY: 5 U.S.C. 552.

SOURCE: 58 FR 44448, Aug. 23, 1993, unless
otherwise noted.

§517.1 Purpose and scope.

This part contains the regulations of
the National Indian Gaming Commis-
sion implementing the Freedom of In-
formation Act (FOIA). These regula-
tions provide procedures by which
members of the public may obtain ac-
cess to records compiled, created, and
maintained by the Commission, along
with procedures the Commission must
follow in response to such requests for
records.

§517.2 Definitions.

(a) Commercial-use requester means re-
questers seeking information for a use
or purpose that furthers the commer-
cial, trade, or profit interests of the re-
quester or the person on whose behalf
the request is made. In determining
whether a requester properly belongs
in this category, the Commission shall
determine the use to which a requester
will put the documents requested.
Where the Commission has reasonable
cause to doubt the use to which a re-
quester will put the records sought, or
where that use is not clear from the re-
quest itself, the Commission shall seek
additional clarification before assign-
ing the request to a specific category.

(b) Confidential commercial information
means records provided to the govern-
ment by a submitter that arguably
contain material exempt from disclo-
sure under Exemption 4 of the FOIA,
because disclosure could reasonably be
expected to cause substantial competi-
tive harm.
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(c) Direct costs means those expendi-
tures by the Commission actually in-
curred in searching for and duplicating
records to respond to a FOIA request.
Direct costs include the salary of the
employee or employees performing the
work (the basic rate of pay for the em-
ployee plus a percentage of that rate to
cover benefits) and the cost of operat-
ing duplicating machinery. Direct
costs do not include overhead expenses,
such as the cost of and heating or
lighting of the facility in which the
records are stored.

(d) Duplication refers to the process of
making a copy of a document nec-
essary to fulfill a FOIA request. Such
copies can take the form of, among
other things, paper copy, microform,
audio-visual materials, or machine-
readable documentation. The copies
provided shall be in a form that is rea-
sonably usable by requesters.

(e) Educational institution refers to a
preschool, a public or private elemen-
tary school, an institution of under-
graduate higher education, an institu-
tion of graduate higher education, an
institution of professional education,
and an institution of vocational edu-
cation, which operates a program of
scholarly research.

(f) Freedom of Information Act Officer
means the person designated by the
Chairman to administer the FOIA.

(9) Non-commercial scientific institution
refers to an institution that is not op-
erated on a ‘“‘commercial’’ basis as that
term is used in §517.2(a), commercial-
use requester, and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry.

(h) Representative of the news media
refers to any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term ‘“‘news”
means information that is about cur-
rent events or that would be of current
interest to the public.

(i) Requester means any person, in-
cluding an individual, Indian tribe,
partnership, corporation, association,
or public or private organization other
than a Federal agency, that requests
access to records in the possession of
the Commission.

§517.3

(J) Review refers to the process of ex-
amining a record, in response to a
FOIA request, to determine whether
any portion of that record may be
withheld under one or more of the
FOIA Exemptions. It also includes
processing of any record for disclosure,
for example, redacting information
that is exempt from disclosure under
the FOIA. Review does not include time
spent resolving general legal or policy
issues regarding the use of FOIA Ex-
emptions.

(k) Search refers to the time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within a document. The Commission
shall ensure that searches are con-
ducted in the most efficient and least
expensive manner reasonably possible.

(I) Submitter means any person or en-
tity who provides information directly
or indirectly to the Commission. The
term includes, but is not limited to,
corporations, Indian tribal govern-
ments, state governments and foreign
governments.

(m) Working day means a federal
workday that does not include Satur-
days, Sundays or federal holidays.

§517.3 Requests for records.

(@) Form of requests. Requests for
records made pursuant to the FOIA
may be in writing, specifically invoke
the Act, and be addressed to the FOIA
Officer, Suite 250, 1850 M St., NW.,
Washington, DC 20036-5803. Requests
may also be made in person at the
same address, where records will be
available for inspection on the prem-
ises. Requests for records shall describe
the records requested with enough
specificity to enable Commission em-
ployees to locate the information re-
quested with a reasonable amount of
effort. Requests shall also include a
statement of the maximum amount of
fees the requester is willing to pay to
obtain the requested information, or if
a waiver or reduction of fees seems ap-
propriate, the reasons for such waiver
or reduction.

(b) Types of records not available. The
FOIA does not require the Commission
to:
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(1) Compile or create records solely
for the purpose of satisfying a request
for records;

(2) Provide records not yet in exist-
ence, even if such records may be ex-
pected to come into existence at some
future time; or

(3) Restore records destroyed or oth-
erwise disposed of, except that the
FOIA Officer must notify the requester
that the requested records have been
destroyed or disposed of.

§517.4 Disclosure of
records.

(a) The FOIA Officer shall make re-
quested records available to the public
to the greatest extent possible in keep-
ing with the FOIA, except that the fol-
lowing records are exempt from the
disclosure requirements:

(1) Records specifically authorized
under criteria established by an Execu-
tive order to be kept secret in the in-
terest of national defense or foreign
policy and which are, in fact, properly
classified pursuant to such Executive
order;

(2) Records related solely to the in-
ternal personnel rules and practices of
the Commission;

(3) Records specifically exempted
from disclosure by statute (other than
5 U.S.C. §552(b)) provided that such
statute requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue or that the statute establishes
particular criteria for withholding in-
formation or refers to particular types
of matters to be withheld;

(4) Records containing trade secrets
and commercial or financial informa-
tion obtained from a person and privi-
leged or confidential;

(5) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a party other
than an agency in litigation with the
Commission;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

requested
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(i) Could reasonably be expected to
interfere with enforcement proceed-
ings;

(if) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and in
the case of a recorded or information
compiled by criminal law enforcement
authority in the course of a criminal
investigation or by an agency conduct-
ing a lawful national security intel-
ligence investigation, information fur-
nished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(8) Records contained in or related to
examination, operating, or condition
reports prepared by, or on behalf of, or
for the use of an agency responsible for
the regulation or supervision of finan-
cial institutions;

(9) Geological or geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) If a requested record contains ex-
empted material along with non-
exempted material, all reasonable seg-
regable nonexempt material shall be
disclosed.

(c) The FOIA Officer may disclose re-
quested information falling within the
exemptions of paragraphs (a)(1)-(a)(3),
(@)(5), (a)(6), (a)(8) and (a)(9) of this sec-
tion, if to do so would further the pur-
poses and policies of the FOIA and the
IGRA. The FOIA Officer shall not dis-
close requested information falling
within the exemptions of paragraphs
(a)(4) and (a)(7) of this section.
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§517.5 Confidential commercial infor-
mation.

(a) Notice to submitters. The Commis-
sion shall, to the extent permitted by
law, provide a submitter who provides
confidential commercial information
to the Commission, with prompt notice
of a FOIA request or administrative ap-
peal encompassing the confidential
commercial information if the Com-
mission may be required to disclose the
information under the FOIA. Such no-
tice shall either describe the exact na-
ture of the information requested or
provide copies of the records or por-
tions thereof containing the confiden-
tial commercial information. The Com-
mission shall also notify the requester
that notice and an opportunity to ob-
ject has been given to the submitter.

(b) When notice is required. Notice
shall be given to a submitter when:

(1) The information has been des-
ignated by the submitter as confiden-
tial commercial information protected
from disclosure. Submitters of con-
fidential commercial information shall
use good faith efforts to designate, ei-
ther at the time of submission or a rea-
sonable time thereafter, those portions
of their submissions they deem pro-
tected from disclosure under Exemp-
tion 4 of the FOIA because disclosure
could reasonably be expected to cause
substantial competitive harm. Such
designation shall be deemed to have ex-
pired ten years after the date of sub-
mission, unless the requester provides
reasonable justification for a designa-
tion period of greater duration; or

(2) The FOIA Officer has reason to be-
lieve that the information may be pro-
tected from disclosure under Exemp-
tion 4 of the FOIA.

(c) Opportunity to object to disclosure.
The Commission shall afford a submit-
ter a reasonable period of time to pro-
vide the Commission with a detailed
written statement of any objection to
disclosure. The statement shall specify
all grounds for withholding any of the
information under any exemption of
the FOIA, and if Exemption 4 applies,
shall demonstrate the reasons the sub-
mitter believes the information to be
confidential commercial information
that is exempt from disclosure. When-
ever possible, the submitters claim of
confidentiality shall be supported by a
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statement or certification by an officer
or authorized representative of the sub-
mitter. Information provided by a sub-
mitter pursuant to this paragraph may
itself be subject to disclosure under the
FOIA.

(d) Notice of intent to disclose. The
FOIA Officer shall carefully consider a
submitter’s objections and specific
grounds for nondisclosure prior to de-
termining whether to disclose the in-
formation requested. Whenever the
FOIA Officer determines that disclo-
sure is appropriate, the FOIA Officer
shall, within a reasonable number of
days prior to disclosure, provide the
submitter with written notice of the
intent to disclose which shall include a
statement of the reasons for which the
submitter’s objections were overruled,
a description of the information to be
disclosed, and a specified disclosure
date. The FOIA Officer shall also notify
the requester that the requested
records will be made available.

(e) Notice of lawsuit. When a requester
brings suit seeking to compel disclo-
sure of confidential commercial infor-
mation, the FOIA Officer shall prompt-
ly notify the submitter of this action.

(f) Exceptions to the notice requirements
under this section. The notice require-
ments under paragraphs (a) and (b) of
this section shall not apply if:

(1) The FOIA Officer determines that
the information should not be dis-
closed;

(2) The information lawfully has been
published or officially made available
to the public;

(3) Disclosure of the information is
required by law (other than the FOIA);

(4) The information requested is not
designated by the submitter as exempt
from disclosure in accordance with this
part, when the submitter had the op-
portunity to do so at the time of sub-
mission of the information or within a
reasonable time thereafter, unless the
agency has substantial reason to be-
lieve that disclosure of the information
would result in competitive harm; or

(5) The designation made by the sub-
mitter in accordance with this part ap-
pears obviously frivolous. When the
FOIA Officer determines that a submit-
ter was frivolous in designating infor-
mation as confidential, the FOIA Offi-
cer must provide the submitter with
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written notice of any final administra-
tive disclosure determination within a
reasonable number of days prior to the
specified disclosure date, but no oppor-
tunity to object to disclosure will be
offered.

§517.6 Response to
records.

(a) Initial determinations. (1) The FOIA
Officer shall make an initial deter-
mination regarding access to the re-
quested information and shall so notify
the requester within ten (10) working
days after receipt of the request. This
10-day period may be extended ten (10)
additional working days if unusual cir-
cumstances arise. If an extension is
necessary, the FOIA Officer shall
promptly notify the requester of the
extension, briefly stating the reasons
for the extension, and estimating when
the FOIA Officer will respond. Unusual
circumstances warranting extension
are:

(i) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(ii) The need to search for, collect,
and appropriately examine a volumi-
nous amount of records which are de-
manded in a single request; or

(iii) The need for consultation with
another agency having a substantial
interest in the determination of the re-
quest, which consultation shall be con-
ducted with all practicable speed.

(2) If the FOIA Officer decides that an
initial determination cannot be
reached within the time limits speci-
fied in paragraph (a)(1) of this section,
he or she shall notify the requester of
the reasons for the delay and include
an estimate of when a determination
will be made.

(3) If no initial determination has
been made at the end of the 10-day pe-
riod provided in paragraph (a)(1) of this
section, including any extension, the
requester may appeal the action to the
FOIA Appeals Officer.

(4) If the FOIA Officer determines
that another agency is responsible for
responding to a request or part thereof,
the FOIA Officer shall refer such re-
quest to the appropriate agency. The
FOIA Officer shall inform the requester

requests  for
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of the referral and of the name and ad-
dress of the agency or agencies to
which the request has been referred.

(b) Granting of requests. When the
FOIA Officer determines that the re-
quested records shall be made avail-
able, he or she shall:

(1) Provide copies of the requested
records; or

(2) Notify the requester of his or her
decision, including a brief statement of
when and how the records will be pro-
vided. Requested records shall then be
promptly made available.

(c) Denial of requests. When the FOIA
Officer determines that access to re-
quested records should be denied, he or
she shall notify the requester of the de-
nial, the grounds for withholding the
records, and the procedures for appeal
of the denial.

§517.7 Appeals.

(a) Right of appeal. A requester may
appeal to the FOIA Appeals Officer any
adverse determination.

(b) Notice of appeal.

(1) Time for appeal. An appeal must be
received no later than thirty (30) work-
ing days after notification of denial of
access or after the time limit for re-
sponse by the FOIA Officer has expired.

(2) Form of appeal. An appeal shall be
initiated by filing a written notice of
appeal. The notice shall be accom-
panied by copies of the original request
and the initial denial. To expedite the
appellate process and give the re-
quester an opportunity to present his
or her arguments, the notice should
contain a brief statement of the rea-
sons why the requester believes the ini-
tial denial to have been in error. The
appeal shall be addressed to the Free-
dom of Information Act Appeals Offi-
cer, National Indian Gaming Commis-
sion, 1850 M St., NW., suite 250, Wash-
ington, DC 20036.

(c) Final agency determinations. The
FOIA Appeals Officer shall issue a final
written determination, stating the
basis for its decision, within twenty
(20) working days after receipt of a no-
tice of appeal. If the determination is
to provide access to the requested
records, the FOIA Officer shall make
those records immediately available to
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the requester. If the determination up-
holds the denial of access to the re-
quested records, the FOIA Appeals Offi-
cer shall notify the requester of the de-
termination and the right of the re-
quester to obtain judicial review in the
appropriate federal district court.

§517.8 Fees.

(@) In general. Fees pursuant to the
FOIA shall be assessed according to the
schedule contained in paragraph (b) of
this section for services rendered by
the Commission in response to requests
for records under this part. All fees
shall be charged to the requester, ex-
cept where the charging of fees is lim-
ited under paragraph (d) of this section
or where a waiver or reduction of fees
is granted under paragraph (c) of this
section. Requesters shall pay fees by
check or money order made payable to
the Treasury of the United States.

(b) Charges for responding to FOIA re-
quests. The following fees shall be as-
sessed in responding to requests for
records submitted under this part, un-
less a waiver or reduction of fees has
been granted pursuant to paragraph (c)
of this section:

(1) Copies. The Commission shall
charge $0.10 per page for copies of docu-
ments up to 8%" x 14". For copies pre-
pared by computer, the Commission
will charge actual costs of production
of the computer printouts, including
operator time. For other methods of re-
production, the Commission shall
charge the actual costs of producing
the documents.

(2) Searches. (i) Manual searches.
Whenever feasible, the Commission
will charge at the salary rate (basic
pay plus a percent for benefits) of the
employee or employees performing the
search. However, where a homogenous
class of personnel is used exclusively in
a search (e.g. all administrative/cleri-
cal or all professional/executive), the
Commission shall charge $12.50 per
hour for clerical time and $30.00 per
hour for professional time. Charges for
search time less than a full hour will
be in increments of quarter hours.

(ii) Computer searches. The Commis-
sion will charge the actual direct costs
of conducting computer searches.
These direct costs shall include the
cost of operating the central processing
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unit for that portion of operating time
that is directly attributable to search-
ing for requested records, as well as the
costs of operator/programmer salary
apportionable to the search. The Com-
mission is not required to alter or de-
velop programming to conduct
searches.

(3) Review fees. Review fees shall be
assessed only with respect to those re-
questers who seek records for a com-
mercial use under paragraph (d)(1) of
this section. Review fees shall be as-
sessed at the same rates as those listed
under paragraph (b)(2)(i) of this sec-
tion. Review fees shall be assessed only
for the initial record review, for exam-
ple, review undertaken when the Com-
mission analyzes the applicability of a
particular exemption to a particular
record or portion thereof at the initial
request level. No charge shall be as-
sessed at the administrative appeal
level of an exemption already applied.

(c) Statutory waiver. Documents shall
be furnished without charge or at a
charge below that listed in paragraphs
(b) of this section where it is deter-
mined, based upon information pro-
vided by a requester or otherwise made
known to the FOIA Officer, that disclo-
sure of the requested information is in
the public interest. Disclosure is in the
public interest if it is likely to contrib-
ute significantly to public understand-
ing of government operations and is
not primarily for commercial purposes.
Requests for a waiver or reduction of
fees shall be considered on a case by
case basis. In order to determine
whether the fee waiver requirement is
met, the FOIA Officer shall consider
the following six factors:

(1) The subject of the request. Whether
the subject of the requested records
concerns the operations or activities of
the government;

(2) The informative value of the infor-
mation to be disclosed. Whether the dis-
closure is likely to contribute to an un-
derstanding of government operations
or activities;

(3) The contribution to an understand-
ing of the subject by the general public
likely to result from disclosure. Whether
disclosure of the requested information
will contribute to public understand-
ing;
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(4) The significance of the contribution
to public understanding. Whether the
disclosure is likely to contribute sig-
nificantly to public understanding of
government operations or activities;

(5) The existence and magnitude of com-
mercial interest. Whether the requester
has a commercial interest that would
be furthered by the requested disclo-
sure; and, if so

(6) The primary interest in disclosure.
Whether the magnitude of the identi-
fied commercial interest of the re-
quester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(d) Types of requesters. There are four
categories of FOIA requesters: com-
mercial use requesters, educational and
non-commercial scientific institutional
requesters, representatives of the news
media, and all other requesters. These
terms are defined in §517.2. Specific
levels of fees are prescribed below for
each of these categories.

(1) Commercial-use requesters. The
FOIA Officer shall charge commercial
use requesters the full direct costs of
searching for, reviewing, and duplicat-
ing requested records.

(2) Educational and non-commercial sci-
entific institution requesters. The FOIA
Officer shall charge educational and
non-commercial scientific institution
requesters for document duplication
only, except that the first 100 pages of
copies shall be provided without
charge.

(3) News media requesters. The FOIA
Officer shall charge news media re-
questers for document duplication
costs only, except that the first 100
pages of paper copies shall be provided
without charge.

(4) All other requesters. The FOIA Offi-
cer shall charge requesters who do not
fall into any of the above categories
fees which recover the full reasonable
direct costs incurred for searching for
and reproducing records if that total
cost exceeds $15.00, except that the first
100 pages and the first two hours of
manual search time shall not be
charged. To apply this term to com-
puter searches, the FOIA Officer will
determine the total hourly cost of op-
erating the central processing unit and
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the operator’s salary (plus 16 percent
for benefits). When the cost of the
search equals the equivalent dollar
amount of two hours of the salary of
the person performing the search, the
FOIA Officer will begin assessing
charges for the computer search.

(e) Charges for unsuccessful searches.
Ordinarily, no charge will be assessed
when requested records are not found
or when the records located are with-
held as exempt. However, if the re-
quester has been notified of the esti-
mated cost of the search time and has
been advised specifically that the re-
quested records may not exist or may
be withheld as exempt, fees may be
charged.

(f) Charges for interest. The FOIA Offi-
cer may assess interest charges on an
unpaid bill, accrued under previous
FOIA request(s), starting on the 3lst
day following the day on which the bill
was sent to the requester. A fee re-
ceived by the FOIA Officer, even if not
processed, will result in a stay of the
accrual of interest. The Commission
shall follow the provisions of the Debt
Collection Act of 1982 and the imple-
menting procedures to recover any in-
debtedness owed to the Commission.

(9) Aggregating requests. A requester
or a group of requesters may not sub-
mit multiple requests at the same
time, each seeking portions of a docu-
ment or documents solely in order to
avoid payment of fees. When the Com-
mission reasonably believes that a re-
quester is attempting to divide a re-
quest into a series of requests to evade
an assessment of fees, the Commission
may aggregate such request and charge
accordingly.

(h) Advance payment of fees. Fees may
be paid upon provision of the requested
records, except that payment may be
required prior to that time if the re-
quester has previously failed to pay
fees or if the FOIA Officer determines
the total fee will exceed $250. When
payment is required in advance of the
processing of a request, the time limits
prescribed in §517.6 shall not be deemed
to begin until the FOIA Officer has re-
ceived payment of the assessed fee.

(i) Payment of fees. Where it is antici-
pated that the cost of providing the re-
quested record will exceed $25.00 after
the free duplication and search time
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has been calculated, and the requester
has not indicated in advance a willing-
ness to pay a fee greater than $25.00,
the FOIA Officer shall promptly notify
the requester of the amount of the an-
ticipated fee or a portion thereof,
which can readily be estimated. The
notification shall offer the requesting
party an opportunity to confer with
agency representatives for the purpose
of reformulating the request so as to
meet the requester’s needs at a reduced
cost.

PART 518 [RESERVED]
PART 519—SERVICE

Sec.

519.1 Designation of an agent by a tribe.
519.2 Designation of an agent by a manage-
ment contractor or a tribal operator.

519.3 Methods of service.
519.4 Copy of any official determination,
order, or notice of violation.

AUTHORITY: 25 U.S.C. 2706(b)(10).

SOURCE: 58 FR 5810, Jan. 22, 1993, unless
otherwise noted.

§519.1 Designation of an agent by a
tribe.

By written notification to the Com-
mission, a tribe shall designate an
agent for service of any official deter-
mination, order, or notice of violation.

§519.2 Designation of an agent by a
management contractor or a tribal
operator.

By written notification to the Com-
mission, a management contractor or a
tribal operator shall designate an
agent for service of any official deter-
mination, order, or notice of violation.

§519.3 Methods of service.

(a) The Chairman shall serve any of-
ficial determination, order, or notice of
violation by:

(1) Delivering a copy to a designated
agent;
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(2) Delivering a copy to the person
who is the subject of the official deter-
mination, order, or notice of violation;

(3) Delivering a copy to the individ-
ual who, after reasonable inquiry, ap-
pears to be in charge of the gaming op-
eration that is the subject of the offi-
cial determination, order, or notice of
violation;

(4) Mailing to the person who is the
subject of the official determination,
order, or notice of violation or to his or
her designated agent at the last known
address. Service by mail is complete
upon mailing; or

(5) Transmitting a facsimile to the
person who is the subject of the official
determination, order, or notice of vio-
lation or to his or her designated agent
at the last known facsimile number.
Service by facsimile is complete upon
transmission.

(b) Delivery of a copy means: Hand-
ing it to the person or designated agent
(or attorney for either); leaving a copy
at the person’s, agent’s or attorney’s
office with a clerk or other person in
charge thereof; if there is no one in
charge, leaving it in a conspicuous
place therein; or, if the office is closed
or the person to be served has no office,
leaving it at the person’s dwelling
house or usual place of abode with
some person of suitable age and discre-
tion then residing therein.

(c) Service shall not be deemed in-
complete because of refusal to accept.

§519.4 Copy of any official determina-
tion, order, or notice of violation.

The Commission shall transmit a
copy of any official determination,
order, or notice of violation to the trib-
al chairman, the designated tribal
agent under §519.1, and to the relevant
tribal gaming authority. The Commis-
sion shall transmit such copy as expe-
ditiously as possible. Service under
§519.3 shall not depend on a copy being
sent to the appropriate tribal chair-
man, the designated tribal agent or to
the relevant tribal gaming authority.

691



SUBCHAPTER B—APPROVAL OF CLASS Il AND CLASS Il
ORDINANCES AND RESOLUTIONS

PARTS 520-521 [RESERVED]

PART 522—SUBMISSION OF GAM-
ING ORDINANCE OR RESOLU-
TION

Sec.

522.1 Scope of this part.

522.2 Submission requirements.

522.3 Amendment.

522.4 Approval requirements for class Il or-
dinances.

522.5 Disapproval of a class Il ordinance.

522.6 Approval requirements for class 111 or-

dinances.
522.7 Disapproval of a class |11 ordinance.
522.8 Publication of class Ill ordinance and
approval.

522.9 Substitute approval.

522.10 Individually owned class Il and class
111 gaming operations other than those
operating on September 1, 1986.

522.11 Individually owned class Il gaming
operations operating on September 1,
1986.

522.12 Revocation of class Il gaming.

AUTHORITY: 25 U.S.C. 2706, 2710, 2712

SOURCE: 58 FR 5810, Jan. 22, 1993, unless
otherwise noted.

§522.1 Scope of this part.

This part applies to any gaming ordi-
nance or resolution adopted by a tribe
after February 22, 1993. Part 523 of this
chapter applies to all existing gaming
ordinances or resolutions.

[58 FR 5810, Jan. 22, 1993, as amended at 58
FR 16494, Mar. 29, 1993]

§522.2 Submission requirements.

A tribe shall submit to the Chairman
all of the following information with a
request for approval of a class Il or
class 111 ordinance or resolution:

(a) One copy on 8%" x 11" paper of an
ordinance or resolution certified as au-
thentic by an authorized tribal official
and that meets the approval require-
ments in §522.4(b) or 522.6 of this part;

(b) A description of procedures to
conduct or cause to be conducted back-
ground investigations on key employ-
ees and primary management officials
and to ensure that key employees and
primary management officials are noti-

fied of their rights under the Privacy
Act as specified in §556.2 of this chap-
ter;

(c) A description of procedures to
issue tribal licenses to primary man-
agement officials and key employees;

(d) Copies of all tribal gaming regula-
tions;

(e) When an ordinance or resolution
concerns class 11l gaming, a copy of the
tribal-state compact or procedures as
prescribed by the Secretary;

(f) A description of procedures for re-
solving disputes between the gaming
public and the tribe or the manage-
ment contractor;

(g) Designation of an agent for serv-
ice under §519.1 of this chapter; and

(h) Identification of a law enforce-
ment agency that will take finger-
prints and a description of procedures
for conducting a criminal history
check by a law enforcement agency.
Such a criminal history check shall in-
clude a check of criminal history
records information maintained by the
Federal Bureau of Investigation.

[58 FR 5810, Jan. 22, 1993, as amended at 58
FR 16494, Mar. 29, 1993]

§522.3 Amendment.

(a) Within 15 days after adoption, a
tribe shall submit for the Chairman’s
approval any amendment to an ordi-
nance or resolution.

(b) A tribe shall submit for the Chair-
man’s approval any amendment to the
submissions made under §§522.2(b)
through (h) of this part within 15 days
after adoption of such amendment.

§522.4 Approval requirements for
class Il ordinances.

No later than 90 days after the sub-
mission to the Chairman under §522.2
of this part, the Chairman shall ap-
prove the class Il ordinance or resolu-
tion if the Chairman finds that—

(a) A tribe meets the submission re-
quirements contained in §522.2 of this
part; and

(b) The class Il ordinance or resolu-
tion provides that—
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(1) The tribe shall have the sole pro-
prietary interest in and responsibility
for the conduct of any gaming oper-
ation unless it elects to allow individ-
ually owned gaming under either
§522.10 or §522.11 of this part;

(2) A tribe shall use net revenues
from any tribal gaming or from any in-
dividually owned games only for one or
more of the following purposes:

(i) To fund tribal government oper-
ations or programs;

(ii) To provide for the general welfare
of the tribe and its members (if a tribe
elects to make per capita distributions,
the plan must be approved by the Sec-
retary of the Interior under 25 U.S.C.
2710(b)(3));

(iii) To promote tribal economic de-
velopment;

(iv) To donate to charitable organiza-
tions; or

(v) To help fund operations of local
government agencies;

(3) A tribe shall cause to be con-
ducted independent audits of gaming
operations annually and shall submit
the results of those audits to the Com-
mission;

(4) All gaming related contracts that
result in purchases of supplies, serv-
ices, or concessions for more than
$25,000 in any year (except contracts
for professional legal or accounting
services) shall be specifically included
within the scope of the audit conducted
under paragraph (b)(3) of this section;

(5) A tribe shall perform background
investigations and issue licenses for
key employees and primary manage-
ment officials according to require-
ments that are at least as stringent as
those in parts 556 and 558 of this chap-
ter;

(6) A tribe shall issue a separate li-
cense to each place, facility, or loca-
tion on Indian lands where a tribe
elects to allow class Il gaming; and

(7) A tribe shall construct, maintain
and operate a gaming facility in a man-
ner that adequately protects the envi-
ronment and the public health and
safety.

§522.5 Disapproval of a class Il ordi-
nance.

No later than 90 days after a tribe
submits an ordinance for approval
under §522.2 of this part, the Chairman
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may disapprove an ordinance if he or
she determines that a tribe failed to
comply with the requirements of §522.2
or §522.4(b) of this part. The Chairman
shall notify a tribe of its right to ap-
peal under part 524 of this chapter. A
disapproval shall be effective imme-
diately unless appealed under part 524
of this chapter.

§522.6 Approval requirements for
class Il ordinances.

No later than 90 days after the sub-
mission to the Chairman under §522.2
of this part, the Chairman shall ap-
prove the class Ill ordinance or resolu-
tion if—

(a) A tribe follows the submission re-
quirements contained in §522.2 of this
part;

(b) The ordinance or resolution meets
the requirements contained in §522.4(b)
), 3), ¥, (5), (6), and (7) of this part;
and

(c) The tribe shall have the sole pro-
prietary interest in and responsibility
for the conduct of any gaming oper-
ation unless it elects to allow individ-
ually owned gaming under §522.10 of
this part.

§522.7 Disapproval of a class Ill ordi-
nance.

(a) Notwithstanding compliance with
the requirements of §522.6 of this part
and no later than 90 days after a sub-
mission under §522.2 of this part, the
Chairman shall disapprove an ordi-
nance or resolution and notify a tribe
of its right of appeal under part 524 of
this chapter if the Chairman deter-
mines that—

(1) A tribal governing body did not
adopt the ordinance or resolution in
compliance with the governing docu-
ments of a tribe; or

(2) A tribal governing body was sig-
nificantly and unduly influenced in the
adoption of the ordinance or resolution
by a person having a direct or indirect
financial interest in a management
contract, a person having management
responsibility for a management con-
tract, or their agents.

(b) A disapproval shall be effective
immediately unless appealed under
part 524 of this chapter.
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§522.8 Publication of class Ill ordi-
nance and approval.

The Chairman shall publish a class
Il tribal gaming ordinance or resolu-
tion in the FEDERAL REGISTER along
with the Chairman’s approval thereof.

§522.9 Substitute approval.

If the Chairman fails to approve or
disapprove an ordinance or resolution
submitted under §522.2 of this part
within 90 days after the date of submis-
sion to the Chairman, a tribal ordi-
nance or resolution shall be considered
to have been approved by the Chairman
but only to the extent that such ordi-
nance or resolution is consistent with
the provisions of the Act and this chap-
ter.

§522.10 Individually owned class Il
and class IlIl gaming operations
other than those operating on Sep-
tember 1, 1986.

For licensing of individually owned
gaming operations other than those op-
erating on September 1, 1986 (addressed
under §522.11 of this part), a tribal ordi-
nance shall require:

(a) That the gaming operation be li-
censed and regulated under an ordi-
nance or resolution approved by the
Chairman;

(b) That income to the tribe from an
individually owned gaming operation
be used only for the purposes listed in
§522.4(b)(2) of this part;

(c) That not less than 60 percent of
the net revenues be income to the
Tribe;

(d) That the owner pay an assessment
to the Commission under §514.1 of this
chapter;

(e) Licensing standards that are at
least as restrictive as those established
by State law governing similar gaming
within the jurisdiction of the surround-
ing State; and

(f) Denial of a license for any person
or entity that would not be eligible to
receive a State license to conduct the
same activity within the jurisdiction of
the surrounding State. State law
standards shall apply with respect to
purpose, entity, pot limits and hours of
operation.

25 CFR Ch. Il (4-1-98 Edition)

§522.11 Individually owned class Il
gaming operations operating on
September 1, 1986.

For licensing of individually owned
gaming operations operating on Sep-
tember 1, 1986, under §502.3(e) of this
chapter, a tribal ordinance shall con-
tain the same requirements as those in
§522.10(a)-(d) of this part.

§522.12 Revocation of class 11l gaming.

A governing body of a tribe, in its
sole discretion and without the ap-
proval of the Chairman, may adopt an
ordinance or resolution revoking any
prior ordinance or resolution that au-
thorizes class 11l gaming.

(a) A tribe shall submit to the Chair-
man on 8%" x 11" paper one copy of any
revocation ordinance or resolution cer-
tified as authentic by an authorized
tribal official.

(b) The Chairman shall publish such
ordinance or resolution in the FEDERAL
REGISTER and the revocation provided
by such ordinance or resolution shall
take effect on the date of such publica-
tion.

(c) Notwithstanding any other provi-
sion of this section, any person or en-
tity operating a class Il gaming oper-
ation on the date of publication in the
FEDERAL REGISTER under paragraph (b)
of this section may, during a one-year
period beginning on the date of publi-
cation, continue to operate such oper-
ation in conformance with a tribal-
state compact.

(d) A revocation shall not affect—

(1) Any civil action that arises during
the one-year period following publica-
tion of the revocation; or

(2) Any crime that is committed dur-
ing the one-year period following publi-
cation of the revocation.

PART 523—REVIEW AND AP-
PROVAL OF EXISTING ORDI-
NANCES OR RESOLUTIONS

Sec.
523.1
523.2
523.3
523.4

AUTHORITY: 25 U.S.C. 2706, 2710, 2712.

SOURCE: 58 FR 5812, Jan. 22, 1993, unless
otherwise noted.

Scope of this part.

Submission requirements.

Review of an ordinance or resolution.
Review of an amendment.
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§523.1 Scope of this part.

This part applies to a class Il or a
class Il gaming ordinance or resolu-
tion enacted by a tribe prior to Feb-
ruary 22, 1993, and that has not been
submitted to the Chairman.

[58 FR 5810, Jan. 22, 1993, as amended at 58
FR 16494, Mar. 29, 1993]

§523.2 Submission requirements.

(a) Within 60 days after a request by
the Chairman, a tribe shall:

(1) Submit for review and approval
all items required under §522.2 of this
chapter; and

(2) For each gaming operation submit
the financial statements for the pre-
vious fiscal year and the most recent
audit report and management letter.

(b) If a tribe fails to submit all items
under §522.2 of this chapter within 60
days, the Chairman shall deem the or-
dinance or resolution disapproved and
shall notify the tribe of its right to ap-
peal under part 524.

§523.3 Review of an ordinance or reso-
lution.

Within 90 days after receipt of a sub-
mission under §523.2 of this part, the
Chairman shall subject the ordinance
or resolution to the standards in part
522 of this chapter.

(a) For class Il and class 11l gaming,
if the Chairman determines that an or-
dinance or resolution submitted under
this part meets the approval and sub-
mission requirements of part 522 of this
chapter and the Chairman finds the an-
nual financial statements are included
in the submission, the Chairman shall
approve the ordinance or resolution.

(b) If an ordinance or resolution fails
to meet the requirements for review
under part 522 of this chapter or if a
tribe fails to submit the annual finan-
cial statement, the Chairman shall no-
tify a tribe in writing of the specific
areas of noncompliance.

(c) The Chairman shall allow a tribe
120 days from receipt of such notice to
bring the ordinance or resolution into
compliance with the requirements of
part 522 of this chapter or to submit an
annual financial statement, or both.

(d) At the end of the 120-day period
provided under paragraph (c) of this
section, or earlier if the tribe notifies

§524.1

the Chairman that it intends not to
comply, the Chairman shall disapprove
any ordinance or resolution if a tribe
fails to amend according to the notifi-
cation made under paragraph (b) of this
section.

§523.4 Review of an amendment.

Within 90 days after receipt of an
amendment, the Chairman shall sub-
ject the amendment to the standards in
part 522 of this chapter.

(a) If the Chairman determines that
an amendment meets the approval and
submission requirements of part 522 of
this chapter, the Chairman will ap-
prove the amendment.

(b) If an amendment fails to meet the
requirements for review under part 522
of this chapter, the Chairman shall no-
tify the tribe in writing of the specific
areas of noncompliance.

(c) If the Chairman fails to dis-
approve a submission under paragraph
(a) or (b) of this section within 90 days
after the date of submission to the
Chairman, a tribal amendment shall be
considered to have been approved by
the Chairman but only to the extent
that such amendment is consistent
with the provisions of the Act and this
chapter.

PART 524—APPEALS

Sec.

524.1 Appeals by a tribe.

524.2 Limited participation by an entity
other than a tribe.

524.3 Decisions on appeals.

AUTHORITY: 25 U.S.C. 2706, 2710, 2712.

SOURCE: 58 FR 5812, Jan. 22, 1993, unless
otherwise noted.

§524.1 Appeal by a tribe.

A tribe may appeal disapproval of a
gaming ordinance, resolution or
amendment under part 522 or 523 of this
chapter. An appeal shall be filed with
the Commission within 30 days after
the Chairman serves his or her deter-
mination under part 519 of this chap-
ter. Such an appeal shall state suc-
cinctly why the tribe believes the
Chairman’s determination to be erro-
neous, and shall include supporting
documentation, if any. Failure to file
an appeal within the time provided by
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this section shall result in a waiver of
the opportunity for an appeal.

§524.2 Limited participation by an en-
tity other than a tribe.

(a) An entity other than a tribe may
request to participate in an appeal of a
disapproval under part 522 or part 523 of
this chapter by filing a written submis-
sion. Such written submission shall:

(1) State the property, financial, or
other interest of the party in the ap-
peal; and

(2) The reasons why the action of the
Chairman in disapproving an ordi-
nance, resolution or amendment may
be in error or the reasons why the
Chairman’s disapproval should be
upheld by the Commission. The reasons
shall address the approval require-
ments under 8§§522.4, 522.5, 522.6, 522.7,
523.2 of this chapter.

(b) The Commission shall forward a
copy of a request under paragraph (a)
of this section to the party of record
under §524.1 of this part.

(c) The Commission shall review a re-
quest under this section and timely no-

25 CFR Ch. Il (4-1-98 Edition)

tify the requester of its determination.
Such notification shall supply the rea-
sons for the determination. The Com-
mission shall also notify the party of
record on appeal under §524.1 of its de-
termination.

(d) The Commission shall limit the
extent of participation by an entity
other than a tribe to one written sub-
mission as described under paragraph
(a) of this section, unless the Commis-
sion determines further participation
would substantially contribute to the
record.

§524.3 Decisions on appeals.

(a) Within 90 days after it receives
the appeal, the Commission shall
render its decision on the appeal.

(b) The Commission shall notify the
party of record under §524.1 of this part
and any limited participant under
§524.2 of this part of its final decision
and the reasons supporting it.

PARTS 525-529 [RESERVED]
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SUBCHAPTER C—MANAGEMENT CONTRACT PROVISIONS

PART 530 [RESERVED]

PART 531—CONTENT OF
MANAGEMENT CONTRACTS

Sec.
531.1 Required provisions.
531.2 Prohibited provisions.

AUTHORITY: 25 U.S.C. 81,

2710(d)(9), 2711.

SOURCE: 58 FR 5828, Jan. 22, 1993, unless
otherwise noted.

2706(b)(10),

§531.1 Required provisions.

A management contract previously
approved by the Secretary of the Inte-
rior shall conform to the requirements
contained in paragraphs (c), (d), (e), (f),
(9), (h), (i), and (j) of this section and a
management contract not previously
approved by the Secretary shall con-
form to all of the requirements con-
tained in this section in the manner in-
dicated.

(a) Governmental authority. Provide
that all gaming covered by the con-
tract will be conducted in accordance
with the Indian Gaming Regulatory
Act (IGRA, or the Act) and governing
tribal ordinance(s).

(b) Assignment of responsibilities. Enu-
merate the responsibilities of each of
the parties for each identifiable func-
tion, including:

(1) Maintaining and improving the
gaming facility;

(2) Providing operating capital;

(3) Establishing operating days and
hours;

(4) Hiring, firing, training and pro-
moting employees;

(5) Maintaining the gaming oper-
ation’s books and records;

(6) Preparing the operation’s finan-
cial statements and reports;

(7) Paying for the services of the
independent auditor engaged pursuant
to §571.12 of this chapter;

(8) Hiring and supervising security
personnel;

(9) Providing fire protection services;

(10) Setting advertising budget and
placing advertising;

(11) Paying bills and expenses;

(12) Establishing and administering
employment practices;

(13) Obtaining and maintaining insur-
ance coverage, including coverage of
public liability and property loss or
damage;

(14) Complying with all
provisions of the Internal
Code;

(15) Paying the cost of any increased
public safety services; and

(16) If applicable, supplying the Na-
tional Indian Gaming Commission
(NIGC, or the Commission) with all in-
formation necessary for the Commis-
sion to comply with the regulations of
the Commission issued pursuant to the
National Environmental Policy Act
(NEPA).

(c) Accounting. Provide for the estab-
lishment and maintenance of satisfac-
tory accounting systems and proce-
dures that shall, at a minimum:

(1) Include an adequate system of in-
ternal accounting controls;

(2) Permit the preparation of finan-
cial statements in accordance with
generally accepted accounting prin-
ciples;

(3) Be susceptible to audit;

(4) Allow a class Il gaming operation,
the tribe, and the Commission to cal-
culate the annual fee under §514.1 of
this chapter;

(5) Permit the calculation and pay-
ment of the manager’s fee; and

(6) Provide for the allocation of oper-
ating expenses or overhead expenses
among the tribe, the tribal gaming op-
eration, the contractor, and any other
user of shared facilities and services.

(d) Reporting. Require the manage-
ment contractor to provide the tribal
governing body not less frequently
than monthly with verifiable financial
reports or all information necessary to
prepare such reports.

(e) Access. Require the management
contractor to provide immediate access
to the gaming operation, including its
books and records, by appropriate trib-
al officials, who shall have:

(1) The right to verify the daily gross
revenues and income from the gaming
operation; and

applicable
Revenue
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(2) Access to any other gaming-relat-
ed information the tribe deems appro-
priate.

(f) Guaranteed payment to tribe. Pro-
vide for a minimum guaranteed month-
ly payment to the tribe in a sum cer-
tain that has preference over the re-
tirement of development and construc-
tion costs.

(g) Development and construction costs.
Provide an agreed upon maximum dol-
lar amount for the recoupment of de-
velopment and construction costs.

(h) Term limits. Be for a term not to
exceed five (5) years, except that upon
the request of a tribe, the Chairman
may authorize a contract term that
does not exceed seven (7) years if the
Chairman is satisfied that the capital
investment required, and the income
projections, for the particular gaming
operation require the additional time.
The time period shall begin running no
later than the date when the gaming
activities authorized by an approved
management contract begin.

(i) Compensation. Detail the method
of compensating and reimbursing the
management contractor. If a manage-
ment contract provides for a percent-
age fee, such fee shall be either:

(1) Not more than thirty (30) percent
of the net revenues of the gaming oper-
ation if the Chairman determines that
such percentage is reasonable consider-
ing the circumstances; or

(2) Not more than forty (40) percent
of the net revenues if the Chairman is
satisfied that the capital investment
required and income projections for the
gaming operation require the addi-
tional fee.

(J) Termination provisions. Provide the
grounds and mechanisms for modifying
or terminating the contract (termi-
nation of the contract shall not require
the approval of the Chairman).

(k) Dispute provisions. Contain a
mechanism to resolve disputes be-
tween:

(1) The management contractor and
customers, consistent with the proce-
dures in a tribal ordinance;

(2) The management contractor and
the tribe; and

(3) The management contractor and
the gaming operation employees.

(I) Assignments and subcontracting. In-
dicate whether and to what extent con-
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tract assignments and subcontracting
are permissible.

(m) Ownership interests. Indicate
whether and to what extent changes in
the ownership interest in the manage-
ment contract require advance ap-
proval by the tribe.

(n) Effective date. State that the con-
tract shall not be effective unless and
until it is approved by the Chairman,
date of signature of the parties not-
withstanding.

§531.2 Prohibited provisions.

A management contract shall not
transfer or, in any other manner, con-
vey any interest in land or other real
property, unless specific statutory au-
thority exists and unless clearly speci-
fied in writing in the contract.

PART 532 [RESERVED]

PART 533—APPROVAL OF
MANAGEMENT CONTRACTS

Sec.

533.1 Requirement for review and approval.

533.2 Time for submitting management con-
tracts.

533.3 Submission of management contract
for approval.

533.4 Action by the Chairman.

533.5 Notice of noncompliance.

533.6 Approval.

533.7 Void agreements.

AUTHORITY: 25 U.S.C. 81,

2710(d)(9), 2711.

SOURCE: 58 FR 5829, Jan. 22, 1993, unless
otherwise noted.

2706(b)(10),

§533.1 Requirement for review and
approval.

Subject to the Chairman’s approval,
an Indian tribe may enter into a man-
agement contract for the operation of a
class Il or class Il gaming activity.

(a) Such contract shall become effec-
tive upon approval by the Chairman.

(b) Contract approval shall be evi-
denced by a Commission document
dated and signed by the Chairman. No
other means of approval shall be valid.

(c) Contracts approved by the Sec-
retary remain effective until approved
or disapproved by the Chairman.
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§533.2 Time for submitting manage-
ment contracts.

A tribe or a management contractor
shall submit a management contract to
the Chairman for review as follows:

(a) Contracts approved by the Sec-
retary, within sixty (60) days after a re-
quest by the Chairman. If a tribe or a
management contractor fail to submit
all items under §533.3 of this part with-
in 60 days, the Chairman may deem the
contract disapproved and shall notify
the parties of their rights to appeal
under part 539 of this chapter.

(b) AIll other contracts, upon execu-
tion.

§533.3 Submission of
contract for approval.

A tribe shall include in any request
for approval of a management contract
under this part:

(a) A contract containing:

(1) Original signatures of an author-
ized official of the tribe and the man-
agement contractor;

(2) A representation that the con-
tract as submitted to the Chairman is
the entirety of the agreement among
the parties; and

(3)(i) If the contract has been ap-
proved by the Secretary, terms that
meet the requirements of §§531.1(c), (d),
(e), (f), (9), (h), (i), and (J) and §531.2 of
this chapter; or

(ii) Terms that meet the require-
ments of part 531 of this chapter.

(b) A letter, signed by the tribal
chairman, setting out the authority of
an authorized tribal official to act for
the tribe concerning the management
contract.

(c) Copies of documents evidencing
the authority under paragraph (b) of
this section.

(d) A list of all persons and entities
identified in §§537.1(a) and 537.1(c)(1) of
this chapter, and either:

(1) The information required under
§537.1(b)(1) of this chapter for Class Il
gaming contracts and §537.1(b)(1)(i) of
this chapter for class Il gaming con-
tracts; or

(2) The dates on which the informa-
tion was previously submitted.

(e)(1) For new contracts and new op-
erations, a three (3)-year business plan
which sets forth the parties’ goals, ob-

management

§533.5

jectives, budgets, financial plans, and
related matters; or

(2) For existing contracts, income
statements and sources and uses of
funds statements for the previous three
(3) years; or

(3) For new contracts for existing op-
erations, a three (3) year business plan
which sets forth the parties goals, ob-
jectives, budgets, financial plans, and
related matters, and income state-
ments and sources and uses of funds
statements for the previous three (3)
years.

(f) If applicable, a justification, con-
sistent with the provisions of §531.1(h)
of this chapter, for a term limit in ex-
cess of five (5) years, but not exceeding
seven (7) years.

(g9) If applicable, a justification, con-
sistent with the provisions of §531.1(i)
of this chapter, for a fee in excess of
thirty (30) percent, but not exceeding
forty (40) percent.

§533.4 Action by the Chairman.

(a) The Chairman shall provide no-
tice of noncompliance under §533.5 of
this part, or shall approve or dis-
approve a management contract apply-
ing the standards contained in §533.6 of
this part, within 180 days of the date on
which the Chairman receives a com-
plete submission under §533.3 of this
part, unless the Chairman notifies the
tribe and management contractor in
writing of the need for an extension of
up to ninety (90) days.

(b) A tribe may bring an action in a
U.S. district court to compel action by
the Chairman:

(1) After 180 days following the date
on which the Chairman receives a com-
plete submission if the Chairman does
not provide notice of noncompliance or
approve or disapprove the contract
under this part; or

(2) After 270 days following the Chair-
man’s receipt of a complete submission
if the Chairman has told the tribe and
management contractor in writing of
the need for an extension and has not
provided notice of noncompliance or
approved or disapproved the contract
under this part.

§533.5 Notice of noncompliance.

(a) If a management contract pre-
viously approved by the Secretary fails
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to meet the requirements of this part,
the Chairman shall notify the tribe and
management contractor, in writing, of
the specific areas of noncompliance.

(1) The Chairman shall allow the
tribe and the management contractor
120 days from receipt of such notice to
modify the contract.

(2) If the Secretary approved a man-
agement contract before October 17,
1988, the Chairman shall allow the tribe
and the management contractor 180
days from receipt of such notification
to modify the contract.

(b) If a tribe and a management con-
tractor fail to modify a management
contract within the time provided, the
Chairman may:

(1) Disapprove the management con-
tract, or

(2) Approve the management con-
tract subject to the required modifica-
tions if:

i Al
tribe;

(if) The modifications are required to
bring the contract into statutory com-
pliance; and

(iii) The modifications are all agreed
to by the management contractor.

modifications benefit the

§533.6 Approval.

(@) The Chairman may approve a
management contract if it meets the
standards of part 531 of this chapter
and §533.3 of this part;

(b) The Chairman shall disapprove a
management contract for class Il gam-
ing if he or she determines that—

(1) Any person with a direct or indi-
rect financial interest in, or having
management responsibility for, a man-
agement contract:

(i) Is an elected member of the gov-
erning body of the tribe that is party
to the management contract;

(if) Has been convicted of any felony
or any misdemeanor gaming offense;

(iii) Has knowingly and willfully pro-
vided materially false statements or
information to the Commission or to a
tribe;

(iv) Has refused to respond to ques-
tions asked by the Chairman in accord-
ance with his responsibilities under
this part; or

25 CFR Ch. Il (4-1-98 Edition)

(v) Is determined by the Chairman to
be a person whose prior activities,
criminal record, if any, or reputation,
habits, and associations pose a threat
to the public interest or to the effec-
tive regulation and control of gaming,
or create or enhance the dangers of un-
suitable, unfair, or illegal practices,
methods, and activities in the conduct
of gaming or the carrying on of related
business and financial arrangements;

(2) The management contractor or its
agents have unduly interfered with or
influenced for advantage, or have tried
to unduly interfere with or influence
for advantage, any decision or process
of tribal government relating to the
gaming operation;

(3) The management contractor or its
agents has deliberately or substan-
tially failed to follow the terms of the
management contract or the tribal
gaming ordinance or resolution adopt-
ed and approved pursuant to this Act;
or

(4) A trustee, exercising the skill and
diligence to which a trustee is com-
monly held, would not approve the con-
tract.

(c) The Chairman may disapprove a
management contract for class Il
gaming if he or she determines that a
person with a financial interest in, or
management responsibility for, a man-
agement contract is a person whose
prior activities, criminal record, if any,
or reputation, habits, and associations
pose a threat to the public interest or
to the effective regulation and control
of gaming, or create or enhance the
dangers of unsuitable, unfair, or illegal
practices, methods, and activities in
the conduct of gaming or the carrying
on of related business and financial ar-
rangements.

§533.7 Void agreements.

Management contracts and changes
in persons with a financial interest in
or management responsibility for a
management contract, that have not
been approved by the Secretary of the
Interior or the Chairman in accordance
with the requirements of this part, are
void.
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PART 534 [RESERVED]

PART 535—POST-APPROVAL
PROCEDURES

Sec.

535.1 Modifications.

535.2 Assignments.

535.3 Post-approval noncompliance.

AUTHORITY: 25 U.S.C. 81, 2706(b)(10),

2710(d)(9), 2711.

SOURCE: 58 FR 5830, Jan. 22, 1993, unless
otherwise noted.

§535.1 Modifications.

(a) Subject to the Chairman’s ap-
proval, a tribe may enter into a modi-
fication of a management contract for
the operation of a class Il or class Il
gaming activity.

(b) A tribe shall submit a modifica-
tion to the Chairman upon its execu-
tion.

(c) A tribe shall include in any re-
quest for approval of a modification
under this part:

(1) A modification containing origi-
nal signatures of an authorized official
of the tribe and the management con-
tractor and terms that meet the appli-
cable requirements of part 531 of this
chapter;

(2) A letter, signed by the tribal
chairman, setting out the authority of
an authorized tribal official to act for
the tribe concerning the modification;

(3) Copies of documents evidencing
the authority under paragraph (c)(2) of
this section;

(4) If the modification involves a
change in person(s) having a direct or
indirect financial interest in the man-
agement contract or having manage-
ment responsibility for the manage-
ment contract, a list of such person(s)
and either:

(i) The information required under
§537.1(b)(1) of this chapter for class Il
gaming contracts or §537.1(b)(1)(i) of
this chapter for class Il gaming con-
tracts; or

(if) The dates on which the informa-
tion was previously submitted;

(5) If applicable, a justification, con-
sistent with the provisions of §531.1(h)
of this chapter, for a term limit in ex-
cess of five (5) years, but not exceeding
seven (7) years; and

§535.2

(6) If applicable, a justification, con-
sistent with the provisions of §531.1(i)
of this chapter, for a management fee
in excess of thirty (30) percent, but not
exceeding forty (40) percent.

(d) For modifications which do not
require a background investigation
under part 537 of this chapter, the
Chairman shall have thirty (30) days
from receipt to approve or disapprove a
modification, or to notify the parties
that an additional thirty (30) days is
required to reach a decision.

(1) When a modification requires a
background investigation under part
537 of this chapter, the Chairman shall
approve or disapprove such modifica-
tion as soon as practicable but in no
event later than 180 days after the
Chairman receives it;

(2) If the Chairman does not approve
or disapprove, he shall respond in ac-
cordance with the service provisions of
part 519 of this chapter noting that no
action has been taken on the proposed
modification. The request shall there-
fore be deemed disapproved and the
parties shall have thirty (30) days to
appeal the decision under part 539 of
this chapter.

(e) (1) The Chairman may approve a
modification to a management con-
tract if the modification meets the
submission requirements of paragraph
(c) of this section.

(2) The Chairman shall disapprove a
modification of a management con-
tract for class Il gaming if he or she de-
termines that the conditions contained
in §533.6(b) of this chapter apply.

(3) The Chairman may disapprove a
modification of a management con-
tract for class Il gaming if he or she
determines that the conditions con-
tained in §533.6(c) of this chapter
apply.

(f) Modifications that have not been
approved by the Chairman in accord-
ance with the requirements of this part
are void.

§535.2 Assignments.

Subject to the approval of the Chair-
man, a management contractor may
assign its rights under a management
contract to the extent permitted by
the contract. A tribe or a management
contractor shall submit such assign-
ment to the Chairman upon execution.
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The Chairman shall approve or dis-
approve an assignment applying the
standards of, and within the time pro-
vided by §§535.1(d) and 535.1(e) of this
part.

§535.3 Post-approval noncompliance.

If the Chairman learns of any action
or condition that violates the stand-
ards contained in parts 531, 533, 535, and
537 of this chapter, the Chairman may
require modifications of, or may void, a
management contract approved by the
Chairman under such sections, after
providing the parties an opportunity
for a hearing before the Chairman and
a subsequent appeal to the Commission
as set forth in part 577 of this chapter.
The Chairman will initiate modifica-
tion proceedings by serving the parties,
specifying the grounds for modifica-
tion. The parties will have thirty (30)
days to request a hearing or respond
with objections. Within thirty (30) days
of receiving a request for a hearing, the
Chairman will hold a hearing and re-
ceive oral presentations and written
submissions. The Chairman will make
his decision on the basis of the devel-
oped record and notify the parties of
his/her decision and of their right to
appeal.

PART 536 [RESERVED]

PART 537—BACKGROUND INVES-
TIGATIONS FOR PERSONS OR EN-
TITIES WITH A FINANCIAL INTER-
EST IN, OR HAVING MANAGE-
MENT RESPONSIBILITY FOR, A
MANAGEMENT CONTRACT

Sec.

537.1 Applications for approval.

537.2 Submission of background
tion.

537.3 Fees for background investigations.

537.4 Determinations.

Uu.s.Cc. 81,

informa-

AUTHORITY: 25
2710(d)(9), 2711.

SOURCE: 58 FR 5831, Jan. 22, 1993, unless
otherwise noted.

2706(b)(10),

§537.1 Applications for approval.

(a) For each management contract
for class Il gaming, the Chairman shall
conduct or cause to be conducted a
background investigation of:

25 CFR Ch. Il (4-1-98 Edition)

(1) Each person with management re-
sponsibility for a management con-
tract;

(2) Each person who is a director of a
corporation that is a party to a man-
agement contract;

(3) The ten (10) persons who have the
greatest direct or indirect financial in-
terest in a management contract;

(4) Any entity with a financial inter-
est in a management contract (in the
case of institutional investors, the
Chairman may exercise discretion and
reduce the scope of the information to
be furnished and the background inves-
tigation to be conducted); and

(5) Any other person with a direct or
indirect financial interest in a manage-
ment contract otherwise designated by
the Commission.

(b) For each natural person identified
in paragraph (a) of this section, the
management contractor shall provide
to the Commission the following infor-
mation:

(1) Required information. (i) Full
name, other names used (oral or writ-
ten), social security number(s), birth
date, place of birth, citizenship, and
gender;

(i) A current photograph, driver’s li-
cense number, and a list of all lan-
guages spoken or written;

(iii) Business and employment posi-
tions held, and business and residence
addresses currently and for the pre-
vious ten (10) years; the city, state and
country of residence from age eighteen
(18) to the present;

(iv) The names and current addresses
of at least three (3) personal references,
including one personal reference who
was acquainted with the person at each
different residence location for the
past five (5) years;

(v) Current business and
telephone numbers;

(vi) A description of any existing and
previous business relationships with
Indian tribes, including ownership in-
terests in those businesses;

(vii) A description of any existing
and previous business relationships
with the gaming industry generally, in-
cluding ownership interests in those
businesses;

(viii) The name and address of any li-
censing or regulatory agency with

residence
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which the person has filed an applica-
tion for a license or permit relating to
gaming, whether or not such license or
permit was granted,

(ix) For each gaming offense and for
each felony for which there is an ongo-
ing prosecution or a conviction, the
name and address of the court in-
volved, the charge, and the dates of the
charge and of the disposition;

(x) For each misdemeanor conviction
or ongoing misdemeanor prosecution
(excluding minor traffic violations)
within ten (10) years of the date of the
application, the name and address of
the court involved, and the dates of the
prosecution and the disposition;

(xi) A complete financial statement
showing all sources of income for the
previous three (3) years, and assets, li-
abilities, and net worth as of the date
of the submission; and

(xii) For each criminal charge (ex-
cluding minor traffic charges) regard-
less of whether or not it resulted in a
conviction, if such criminal charge is
within 10 years of the date of the appli-
cation and is not otherwise listed pur-
suant to paragraphs (b)(1)(ix) or
(b)(1)(x) of this section, the name and
address of the court involved, the
criminal charge, and the dates of the
charge and the disposition.

(2) Fingerprints. The management
contractor shall arrange with an appro-
priate federal, state, or tribal law en-
forcement authority to supply the
Commission with a completed form
FD-258, Applicant Fingerprint Card,
(provided by the Commission), for each
person for whom background informa-
tion is provided under this section.

(3) Responses to questions. Each person
with a direct or indirect financial in-
terest in a management contract or
management responsibility for a man-
agement contract shall respond within
thirty (30) days to written or oral ques-
tions propounded by the Chairman.

(4) Privacy notice. In compliance with
the Privacy Act of 1974, each person re-
quired to submit information under
this section shall sign and submit the
following statement:

Solicitation of the information in this sec-
tion is authorized by 25 U.S.C. 2701 et seq. The
purpose of the requested information is to
determine the suitability of individuals with
a financial interest in, or having manage-

§537.1

ment responsibility for, a management con-
tract. The information will be used by the
National Indian Gaming Commission mem-
bers and staff and Indian tribal officials who
have need for the information in the per-
formance of their official duties. The infor-
mation may be disclosed to appropriate fed-
eral, tribal, state, or foreign law enforce-
ment and regulatory agencies in connection
with a background investigation or when rel-
evant to civil, criminal or regulatory inves-
tigations or prosecutions or investigations of
activities while associated with a gaming op-
eration. Failure to consent to the disclosures
indicated in this statement will mean that
the Chairman of the National Indian Gaming
Commission will be unable to approve the
contract in which the person has a financial
interest or management responsibility.

The disclosure of a person’s Social Secu-
rity Number (SSN) is voluntary. However,
failure to supply a SSN may result in errors
in processing the information provided.

(5) Notice regarding false statements.
Each person required to submit infor-
mation under this section shall sign
and submit the following statement:

A false statement knowingly and willfully
provided in any of the information pursuant
to this section may be grounds for not ap-
proving the contract in which I have a finan-
cial interest or management responsibility,
or for disapproving or voiding such contract
after it is approved by the Chairman of the
National Indian Gaming Commission. Also, |
may be punished by fine or imprisonment
(U.S. Code, title 18, section 1001).

(c) For each entity identified in para-
graph (a)(4) of this section, the man-
agement contractor shall provide to
the Commission the following informa-
tion:

(1) List of individuals. (i) Each of the
ten (10) largest beneficiaries and the
trustees when the entity is a trust;

(ii) Each of the ten (10) largest part-
ners when the entity is a partnership;
and

(iii) Each person who is a director or
who is one of the ten (10) largest hold-
ers of the issued and outstanding stock
alone or in combination with another
stockholder who is a spouse, parent,
child or sibling when the entity is a
corporation.

(2) Required information. (i) The infor-
mation required in paragraph (b)(1)(i)
of this section for each individual iden-
tified in paragraph (c)(1) of this sec-
tion;

(ii) Copies of documents establishing
the existence of the entity, such as the
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partnership agreement, the trust
agreement, or the articles of incorpora-
tion;

(iii) Copies of documents designating
the person who is charged with acting
on behalf of the entity;

(iv) Copies of bylaws or other docu-
ments that provide the day-to-day op-
erating rules for the organization,;

(v) A description of any existing and
previous business relationships with
Indian tribes, including ownership in-
terests in those businesses;

(vi) A description of any existing and
previous business relationships with
the gaming industry generally, includ-
ing ownership interest in those busi-
nesses;

(vii) The name and address of any li-
censing or regulatory agency with
which the entity has filed an applica-
tion for a license or permit relating to
gaming, whether or not such license or
permit was granted;

(viii) For each gaming offense and for
each felony for which there is an ongo-
ing prosecution or a conviction, the
name and address of the court in-
volved, the charge, and the dates of the
charge and disposition;

(ix) For each misdemeanor convic-
tion or ongoing misdemeanor prosecu-
tion within ten (10) years of the date of
the application, the name and address
of the court involved, and the dates of
the prosecution and disposition;

(X) Complete financial statements for
the previous three (3) fiscal years; and

(xi) For each criminal charge (ex-
cluding minor traffic charges) whether
or not there is a conviction, if such
criminal charge is within 10 years of
the date of the application and is not
otherwise listed pursuant to paragraph
(©)(Q)(viii) or (c)(1)(ix) of this section,
the criminal charge, the name and ad-
dress of the court involved and the
dates of the charge and disposition.

(3) Responses to questions. Each entity
with a direct or indirect financial in-
terest in a management contract shall
respond within thirty (30) days to writ-
ten or oral questions propounded by
the Chairman.

(4) Notice regarding false statements.
Each entity required to submit infor-
mation under this section shall sign
and submit the following statement:

25 CFR Ch. Il (4-1-98 Edition)

A false statement knowingly and willfully
provided in any of the information pursuant
to this section may be grounds for not ap-
proving the contract in which we have a fi-
nancial interest, or for disapproving or void-
ing such contract after it is approved by the
Chairman of the National Indian Gaming
Commission. Also, we may be punished by
fine or imprisonment (U.S. Code, title 18,
section 1001).

[58 FR 5831, Jan. 22, 1993, as amended at 58
FR 16494, Mar. 29, 1993]

§537.2 Submission of background in-
formation.

A management contractor shall sub-
mit the background information re-
quired in §537.1 of this part:

(@) In sufficient time to permit the
Commission to complete its back-
ground investigation by the time the
individual is to assume management
responsibility for, or the management
contractor is to begin managing, the
gaming operation; and

(b) Within ten (10) days of any pro-
posed change in financial interest.

§537.3 Fees for background investiga-
tions.

(@) A management contractor shall
pay to the Commission or the contrac-
tor(s) designated by the Commission
the cost of all background investiga-
tions conducted under this part.

(b) The management contractor shall
post a bond, letter of credit, or deposit
with the Commission to cover the cost
of the background investigations as
follows:

(1) Management contractor (party to
the contract)—$10,000

(2) Each individual and entity with a
financial interest in the contract—
$5,000

(c) The management contractor shall
be billed for the costs of the investiga-
tion as it proceeds; the investigation
shall be suspended if the unpaid costs
exceed the amount of the bond, letter
of credit, or deposit available.

(1) An investigation will be termi-
nated if any bills remain unpaid for
more than thirty (30) days.

(2) A terminated investigation will
preclude the Chairman from making
the necessary determinations and re-
sult in a disapproval of a management
contract.
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(d) The bond, letter of credit or de-
posit will be returned to the manage-
ment contractor when all bills have
been paid and the investigations have
been completed or terminated.

§537.4 Determinations.

The Chairman shall determine
whether the results of a background in-
vestigation preclude the Chairman
from approving a management con-
tract because of the individual dis-
qualifying factors contained in
§533.6(b)(1) of this chapter. The Chair-
man shall promptly notify the tribe
and management contractor if any
findings preclude the Chairman from
approving a management contract or a
change in financial interest.

PART 538 [RESERVED]
PART 539—APPEALS

Sec.
539.1 Scope of this part.
539.2 Appeals.

AUTHORITY: 25
2710(d)(9), 2711.

SOURCE: 58 FR 5832, Jan. 22, 1993, unless
otherwise noted.

U.S.C. 81, 2706(b)(10),

§539.1 Scope of this part.

This part applies to appeals from the
Chairman’s decision to approve or dis-
approve a management contract under

§539.2

this subchapter, except that appeals
from the Chairman’s decision to re-
quire modification of or to void a man-
agement contract subsequent to his or
her initial approval are addressed in
part 577 of this chapter.

[58 FR 16494, Mar. 29, 1993]

§539.2 Appeals.

A party may appeal the Chairman’s
disapproval of a management contract
or modification under parts 533 or 535
of this chapter to the Commission.
Such an appeal shall be filed with the
Commission within thirty (30) days
after the Chairman serves his or her
determination pursuant to part 519 of
this chapter. Failure to file an appeal
within the time provided by this sec-
tion shall result in a waiver of the op-
portunity for an appeal. An appeal
under this section shall specify the rea-
sons why the person believes the Chair-
man’s determination to be erroneous,
and shall include supporting docu-
mentation, if any. Within thirty (30)
days after receipt of the appeal, the
Commission shall render a decision un-
less the appellant elects to provide the
Commission additional time, not to ex-
ceed an additional thirty (30) days, to
render a decision. In the absence of a
decision within the time provided, the
Chairman’s decision shall constitute
the final decision of the Commission.
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SUBCHAPTER D—[RESERVED]

PARTS 540-549 [RESERVED]

SUBCHAPTER E—GAMING LICENSES AND BACKGROUND
INVESTIGATIONS FOR KEY EMPLOYEES AND PRIMARY

MANAGEMENT OFFICIALS

PARTS 550-555 [RESERVED]

PART 556—BACKGROUND INVES-
TIGATIONS FOR PRIMARY MAN-
AGEMENT OFFICIALS AND KEY
EMPLOYEES

Scope of this part.

Privacy notice.

Notice regarding false statements.
Background investigations.
Report to Commission.

AUTHORITY: 25 U.S.C. 2706, 2710, 2712.

SOURCE: 58 FR 5813, Jan. 22, 1993, unless
otherwise noted.

§556.1 Scope of this part.

Unless a tribal-state compact allo-
cates sole jurisdiction to an entity
other than a tribe with respect to
background investigations, the require-
ments of this part apply to all class |11
and class Il gaming.

[58 FR 5810, Jan. 22, 1993, as amended at 58
FR 16494, Mar. 29, 1993]

§556.2 Privacy notice.

(a) A tribe shall place the following
notice on the application form for a
key employee or a primary manage-
ment official before that form is filled
out by an applicant:

In compliance with the Privacy Act of 1974,
the following information is provided: Solici-
tation of the information on this form is au-
thorized by 25 U.S.C. 2701 et seq. The purpose
of the requested information is to determine
the eligibility of individuals to be employed
in a gaming operation. The information will
be used by National Indian Gaming Commis-
sion members and staff who have need for
the information in the performance of their
official duties. The information may be dis-
closed to appropriate Federal, Tribal, State,
local, or foreign law enforcement and regu-

latory agencies when relevant to civil, crimi-
nal or regulatory investigations or prosecu-
tions or when pursuant to a requirement by
a tribe or the National Indian Gaming Com-
mission in connection with the hiring or fir-
ing of an employee, the issuance or revoca-
tion of a gaming license, or investigations of
activities while associated with a tribe or a
gaming operation. Failure to consent to the
disclosures indicated in this notice will re-
sult in a tribe’s being unable to hire you in
a primary management official or key em-
ployee position.

The disclosure of your Social Security
Number (SSN) is voluntary. However, failure
to supply a SSN may result in errors in proc-
essing your application.

(b) A tribe shall notify in writing ex-
isting key employees and primary
management officials that they shall
either:

(1) Complete a new application form
that contains a Privacy Act notice; or

(2) Sign a statement that contains
the Privacy Act notice and consent to
the routine uses described in that no-
tice.

§556.3 Notice regarding false state-
ments.

(a) A tribe shall place the following
notice on the application form for a
key employee or a primary manage-
ment official before that form is filled
out by an applicant:

A false statement on any part of your ap-
plication may be grounds for not hiring you,
or for firing you after you begin work. Also,
you may be punished by fine or imprison-
ment (U.S. Code, title 18, section 1001)

(b) A tribe shall notify in writing ex-
isting key employees and primary
management officials that they shall
either:

(1) Complete a new application form
that contains a notice regarding false
statements; or
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(2) Sign a statement that contains
the notice regarding false statements.

§556.4 Background investigations.

A tribe shall perform a background
investigation for each primary man-
agement official and for each key em-
ployee of a gaming operation.

(a) A tribe shall request from each
primary management official and from
each key employee all of the following
information:

(1) Full name, other names used (oral
or written), social security number(s),
birth date, place of birth, citizenship,
gender, all languages (spoken or writ-
ten);

(2) Currently and for the previous 5
years: business and employment posi-
tions held, ownership interests in those
businesses, business and residence ad-
dresses, and drivers license numbers;

(3) The names and current addresses
of at least three personal references,
including one personal reference who
was acquainted with the applicant dur-
ing each period of residence listed
under paragraph (a)(2) of this section;

(4) Current business and residence
telephone numbers;

(5) A description of any existing and
previous business relationships with
Indian tribes, including ownership in-
terests in those businesses;

(6) A description of any existing and
previous business relationships with
the gaming industry generally, includ-
ing ownership interests in those busi-
nesses;

(7) The name and address of any li-
censing or regulatory agency with
which the person has filed an applica-
tion for a license or permit related to
gaming, whether or not such license or
permit was granted;

(8) For each felony for which there is
an ongoing prosecution or a conviction,
the charge, the name and address of
the court involved, and the date and
disposition if any;

(9) For each misdemeanor conviction
or ongoing misdemeanor prosecution
(excluding minor traffic violations)
within 10 years of the date of the appli-
cation, the name and address of the
court involved and the date and dis-
position;

(10) For each criminal charge (ex-
cluding minor traffic charges) whether

§556.5

or not there is a conviction, if such
criminal charge is within 10 years of
the date of the application and is not
otherwise listed pursuant to paragraph
(a)(8) or (a)(9) of this section, the
criminal charge, the name and address
of the court involved and the date and
disposition;

(11) The name and address of any li-
censing or regulatory agency with
which the person has filed an applica-
tion for an occupational license or per-
mit, whether or not such license or per-
mit was granted;

(12) A photograph;

(13) Any other information a tribe
deems relevant; and

(14) Fingerprints consistent with pro-
cedures adopted by a tribe according to
§522.2(h) of this chapter.

(b) A tribe shall conduct an inves-
tigation sufficient to make a deter-
mination under §558.2 of this chapter.
In conducting a background investiga-
tion, a tribe or its agents shall promise
to keep confidential the identity of
each person interviewed in the course
of the investigation.

(c) If the Commission has received an
investigative report concerning an in-
dividual who another tribe wishes to
employ as a key employee or primary
management official and if the second
tribe has access to the investigative
materials held by the first tribe, the
second tribe may update the investiga-
tion and update the investigative re-
port under §556.5(b) of this part.

§556.5 Report to Commission.

(a) When a tribe employs a primary
management official or a key em-
ployee, the tribe shall forward to the
Commission a completed application
containing the information listed
under §556.4(a)(1)-(13) of this part.

(b) Before issuing a license to a pri-
mary management official or to a key
employee, a tribe shall forward to the
Commission an investigative report on
each background investigation. An in-
vestigative report shall include all of
the following:

(1) Steps taken in conducting a back-
ground investigation;

(2) Results obtained;

(3) Conclusions reached; and

(4) The bases for those conclusions.
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(c) When a tribe forwards its report
to the Commission, it shall include a
copy of the eligibility determination
made under §558.2 of this chapter.

(d) If a tribe does not license an ap-
plicant—

(1) The tribe shall notify the Com-
mission; and

(2) May forward copies of its eligi-
bility determination under §558.2 and
investigative report (if any) under
§556.5(b) to the Commission for inclu-
sion in the Indian Gaming Individuals
Record System.

PART 557 [RESERVED]

PART 558—GAMING LICENSES FOR
KEY EMPLOYEES AND PRIMARY
MANAGEMENT OFFICIALS

Sec.

558.1 Scope of this part.

558.2 Eligibility determination for employ-
ment in a gaming operation.

558.3 Procedures for forwarding applications
and reports for key employees and pri-
mary management officials to the Com-
mission.

558.4 Granting a gaming license.

558.5 License suspension.

AUTHORITY: 25 U.S.C. 2706, 2710, 2712.

SOURCE: 58 FR 5814, Jan. 22, 1993, unless
otherwise noted.

§558.1 Scope of this part.

Unless a tribal-state compact allo-
cates responsibility to an entity other
than a tribe:

(@) The licensing authority for class
Il or class 11l gaming is a tribal author-
ity.

(b) A tribe shall develop licensing
procedures for all employees of a gam-
ing operation. The procedures and
standards of part 556 of this chapter
and the procedures and standards of
this part apply only to primary man-
agement officials and key employees.

(c) For primary management officials
or key employees, a tribe shall retain
applications for employment and re-
ports (if any) of background investiga-
tions for inspection by the Chairman or
his or her designee for no less than
three (3) years from the date of termi-
nation of employment.

(d) A right to a hearing under §558.5
of this part shall vest only upon receipt

25 CFR Ch. Il (4-1-98 Edition)

of a license granted under an ordinance
approved by the Chairman.

[58 FR 5814, Jan. 22, 1993, as amended at 58
FR 16494, Mar. 29, 1993]

§558.2 Eligibility determination for
employment in a gaming operation.

An authorized tribal official shall re-
view a person’s prior activities, crimi-
nal record, if any, and reputation, hab-
its and associations to make a finding
concerning the eligibility of a key em-
ployee or a primary management offi-
cial for employment in a gaming oper-
ation. If the authorized tribal official,
in applying the standards adopted in a
tribal ordinance, determines that em-
ployment of the person poses a threat
to the public interest or to the effec-
tive regulation of gaming, or creates or
enhances the dangers of unsuitable, un-
fair, or illegal practices and methods
and activities in the conduct of gam-
ing, a management contractor or a
tribal gaming operation shall not em-
ploy that person in a key employee or
primary management official position.

[58 FR 5814, Jan. 22, 1993, as amended at 58
FR 16494, Mar. 29, 1993]

§558.3 Procedures for forwarding ap-
plications and reports for key em-
ployees and primary management
officials to the Commission.

(a) When a key employee or a pri-
mary management official begins work
at a gaming operation, a tribe shall:

(1) Forward to the Commission a
completed application for employment
that contains the notices and informa-
tion listed in §§556.2, 556.3 and 556.4 of
this chapter; and

(2) Conduct a background investiga-
tion under part 556 of this chapter to
determine the eligibility of the key
employee or primary management offi-
cial for continued employment in a
gaming operation.

(b) Upon completion of a background
investigation and a determination of
eligibility for employment in a gaming
operation under paragraph (a)(2) of this
section, a tribe shall forward a report
under §556.5(b) of this chapter to the
Commission within 60 days after an
employee begins work or within 60 days
of the Chairman’s approval of an ordi-
nance under part 523. A gaming oper-
ation shall not employ a key employee
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or primary management official who
does not have a license after 90 days.

(c) During a 30-day period beginning
when the Commission receives a report
submitted under paragraph (b) of this
section, the Chairman may request ad-
ditional information from a tribe con-
cerning a key employee or a primary
management official who is the subject
of a report. Such a request shall sus-
pend the 30-day period until the Chair-
man receives the additional informa-
tion.

§558.4 Granting a gaming license.

(a) If, within the 30-day period de-
scribed in §558.3(c) of this part, the
Commission notifies a tribe that it has
no objection to the issuance of a li-
cense pursuant to a license application
filed by a key employee or a primary
management official for whom the
tribe has provided an application and
investigative report to the Commission
pursuant to §558.3 (a) and (b) of this
part, the tribe may go forward and
issue a license to such applicant.

(b) If, within the 30-day period de-
scribed in §558.3(c) of this part, the
Commission provides the tribe with a
statement itemizing objections to the
issuance of a license to a key employee
or to a primary management official
for whom the tribe has provided an ap-

§558.5

plication and investigative report to
the Commission pursuant to §558.3 (a)
and (b) of this part, the tribe shall re-
consider the application, taking into
account the objections itemized by the
Commission. The tribe shall make the
final decision whether to issue a li-
cense to such applicant.

§558.5 License suspension.

(a) If, after the issuance of a gaming
license, the Commission receives reli-
able information indicating that a key
employee or a primary management of-
ficial is not eligible for employment
under §558.2 of this part, the Commis-
sion shall notify the tribe that issued a
gaming license.

(b) Upon receipt of such notification
under paragraph (a) of this section, a
tribe shall suspend such license and
shall notify in writing the licensee of
the suspension and the proposed rev-
ocation.

(c) A tribe shall notify the licensee of
a time and a place for a hearing on the
proposed revocation of a license.

(d) After a revocation hearing, a tribe
shall decide to revoke or to reinstate a
gaming license. A tribe shall notify the
Commission of its decision.

PART 559 [RESERVED]
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SUBCHAPTER F [RESERVED]

PARTS 560-569 [RESERVED]

SUBCHAPTER G—COMPLIANCE AND ENFORCEMENT
PROVISIONS

PART 570 [RESERVED]

PART 571—MONITORING AND
INVESTIGATIONS

Subpart A—General

Sec.

571.1 Scope.

571.2 Definitions.
571.3 Confidentiality.

Subpart B—Inspection of Books and
Records

571.5 Entry of premises.

571.6 Access to papers, books, and records.

571.7 Maintenance and preservation of pa-
pers and records.

Subpart C—Subpoenas and Depositions

571.8 Subpoena of witnesses.

571.9 Subpoena of documents and other
items.

571.10 Geographical location.

571.11 Depositions.

Subpart D—Audits

571.12 Audit standards.

571.13 Copies of audit reports.

571.14 Relationship of audited financial
statements to fee assessment reports.

AUTHORITY: 25 U.S.C. 2706(b), 2710(b)(2)(C),
2715, 2716.

SOURCE: 58 FR 5842, Jan. 22, 1993, unless
otherwise noted.

Subpart A—General

§571.1 Scope.

This part sets forth general proce-
dures governing Commission monitor-
ing and investigations of Indian gam-
ing operations.

§571.2 Definitions.

As used in this subchapter, the fol-
lowing terms have the specified mean-
ings:

Commission’s authorized representative
means any persons who is authorized
to act on behalf of the Commission for
the purpose of implementing the Act
and this chapter.

Day means calendar day unless oth-
erwise specified.

Hearing means that part of a proceed-
ing that involves the submission of evi-
dence to the presiding official, either
by oral presentation or written submis-
sion.

Party means the Chairman, the re-
spondent(s), and any other person
named or admitted as a party to a pro-
ceeding.

Person means an individual, Indian
tribe, corporation, partnership, or
other organization or entity.

Presiding official means a person des-
ignated by the Commission who is
qualified to conduct an administrative
hearing and authorized to administer
oaths, and has had no previous role in
the prosecution of a matter over which
he or she will preside.

Respondent means a person against
whom the Commission is seeking civil
penalties under section 2713 of the Act.

Violation means a violation of appli-
cable federal or tribal statutes, regula-
tions, ordinances, or resolutions.

[58 FR 5842, Jan. 22, 1993; 58 FR 8449, Feb. 12,
1993, as amended at 58 FR 16494, Mar. 29, 1993]

§571.3 Confidentiality.

Unless confidentiality is waived, the
Commission shall treat as confidential
any and all information received under
the Act that falls within the exemp-
tions of 5 U.S.C. 552(b) (4) and (7); except
that when such information indicates a
violation of Federal, State, or tribal
statutes, regulations, ordinances, or
resolutions, the Commission shall pro-
vide such information to appropriate
law enforcement officials. The con-
fidentiality of documents submitted in
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a multiple-party proceeding under part
577 of this chapter is addressed in §577.8
of this chapter.

Subpart B—Inspection of Books
and Records

§571.5 Entry of premises.

(a) The Commission’s authorized rep-
resentative may enter the premises of
an Indian gaming operation to inspect,
examine, photocopy, and audit all pa-
pers, books, and records (including
computer records) concerning:

(1) Gross revenues of class Il gaming
conducted on Indian lands; and

(2) Any other matters necessary to
carry out the duties of the Commission
under the Act and this chapter.

(b) The Commission’s authorized rep-
resentative shall present official iden-
tification upon entering a gaming oper-
ation for the purpose of enforcing the
Act.

§571.6 Access to papers, books, and
records.

(a) Once the Commission’s authorized
representative presents proper identi-
fication, a gaming operation shall pro-
vide the authorized representative with
access to all papers, books, and records
(including computer records) concern-
ing class Il gaming or any other mat-
ters for which the Commission requires
such access to carry out its duties
under the Act.

(b) If such papers, books, and records
are not available at the location of the
gaming operation, the gaming oper-
ation shall make them available at a
time and place convenient to the Com-
mission’s authorized representative.

(c) Upon the request of the Commis-
sion’s authorized representative, the
gaming operation shall photocopy, or
allow the Commission’s authorized rep-
resentative to photocopy, any papers,
books, and records that are requested
by the Commission’s authorized rep-
resentative.

§571.7 Maintenance and preservation
of papers and records.

(@) A gaming operation shall keep
permanent books of account or records,
including inventory records of gaming
supplies, sufficient to establish the
amount of gross and net income, deduc-
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tions and expenses, receipts and dis-
bursements, and other information re-
quired in any financial statement, re-
port, or other accounting prepared pur-
suant to the Act or this chapter.

(b) The Commission may require a
gaming operation to submit state-
ments, reports, or accountings, or keep
specific records, that will enable the
Commission to determine whether or
not such operation:

(1) Is liable for fees payable to the
Commission and in what amount; and

(2) Has properly and completely ac-
counted for all transactions and other
matters monitored by the Commission.

(c) Books or records required by this
section shall be kept at all times avail-
able for inspection by the Commis-
sion’s authorized representatives. They
shall be retained for no less than five
(5) years.

(d) A gaming operation shall main-
tain copies of all enforcement actions
that a tribe or a state has taken
against the operation, noting the final
disposition of each case.

Subpart C—Subpoenas and
Depositions

§571.8 Subpoena of witnesses.

By majority vote the Commission
may authorize the Chairman to require
by subpoena the attendance and testi-
mony of witnesses relating to any mat-
ter under consideration or investiga-
tion by the Commission. Witnesses so
summoned shall be paid the same fees
and mileage that are paid to witnesses
in the courts of the United States.

§571.9 Subpoena of documents and
other items.

By majority vote the Commission
may authorize the Chairman to require
by subpoena the production of certain
documents and other items that are
material and relevant to facts in issue
in any matter under consideration or
investigation by the Commission.

§571.10 Geographical location.

The attendance of witnesses and the
production of books, papers, and docu-
ments, may be required from any place
in the United States at any designated
place of hearing.
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§571.11 Depositions.

(a) Any party wishing to depose a
witness shall file a request with the
Commission or, if a presiding official
has been designated under part 577 of
this chapter, to the presiding official.
Such a request shall not be granted ex-
cept for good cause shown. A Commis-
sioner or a presiding official may order
testimony to be taken by deposition in
any proceeding or investigation pend-
ing before the Commission at any stage
of such proceeding or investigation, ex-
cept that Commission personnel may
not be questioned by deposition for the
purposes of discovery, but may be ques-
tioned by written interrogatories as
authorized by the Commission or a pre-
siding official. Commission records are
not subject to discovery under this
chapter. The inspection of Commission
records is governed by §571.3 of this
part and the Freedom of Information
Act, 5 U.S.C. 552. Depositions under
this section may be taken before any
person designated by the Commission
or a presiding official, and who has the
power to administer oaths.

(b) A party or a Commissioner (or a
person designated by a Commissioner
under paragraph (a) of this section)
proposing to take a deposition under
this section shall give reasonable no-
tice to the Commission and the parties,
if any, of the taking of a deposition.
Notice shall include the name of the
witness and the time and place of the
deposition.

(c) Every person deposed under this
part shall be notified of his or her right
to be represented by counsel during the
deposition, and shall be required to
swear or affirm to testify to the whole
truth. Testimony shall be reduced to
writing and subscribed by the depo-
nent. Depositions shall be filed prompt-
ly with the Commission or, if a presid-
ing official has been designated, with
the presiding official.

(d) Witnesses whose depositions are
taken as authorized in this section, and
the persons taking the same, shall be
severally entitled to the same fees as
are paid for like services in the courts
of the United States.
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Subpart D—Audits

§571.12 Audit standards.

A tribe shall engage an independent
certified public accountant to provide
an annual audit of the financial state-
ments of each gaming operation on In-
dian lands. Such financial statements
shall be prepared in accordance with
generally accepted accounting prin-
ciples and the audit(s) shall be con-
ducted in accordance with generally
accepted auditing standards. Audit(s)
of the gaming operation required under
this section may be conducted in con-
junction with any other independent
audit of the tribe, provided that the re-
quirements of this chapter are met.

§571.13 Copies of audit reports.

A tribe shall submit to the Commis-
sion a copy of the report(s) and man-
agement letter(s) setting forth the re-
sults of each annual audit within 120
days after the end of each fiscal year of
the gaming operation.

§571.14 Relationship of audited finan-
cial statements to fee assessment
reports.

A tribe shall reconcile its quarterly
fee assessment reports, submitted
under 25 CFR part 514, with its audited
financial statements and make avail-
able such reconciliation upon request
by the Commission’s authorized rep-
resentative.

PART 572 [RESERVED]
PART 573—ENFORCEMENT

Sec.
573.1 Scope.
573.3 Notice of violation.

573.6 Order of temporary closure.

AUTHORITY: 25 U.S.C. 2705(a)(1), 2706, 2713,
2715.

SOURCE: 58 FR 5844, Jan. 22, 1993, unless
otherwise noted.

§573.1 Scope.

This part sets forth general rules
governing the Commission’s enforce-
ment of the Act, this chapter, and trib-
al ordinances and resolutions approved
by the Chairman under part 522 or 523
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of this chapter. Civil fines in connec-
tion with notice of violation issued
under this part are addressed in part
575 of this chapter.

§573.3 Notice of violation.

(a) The Chairman may issue a notice
of violation to any person for viola-
tions of any provision of the Act or
this chapter, or of any tribal ordinance
or resolution approved by the Chair-
man under part 522 or 523 of this chap-
ter.

(b) A notice of violation shall con-
tain:

(1) A citation to the federal or tribal
requirement that has been or is being
violated;

(2) A description of the cir-
cumstances surrounding the violation,
set forth in common and concise lan-
guage;

(3) Measures required to correct the
violation;

(4) A reasonable time for correction,
if the respondent cannot take measures
to correct the violation immediately;
and

(5) Notice of rights of appeal.

§573.6 Order of temporary closure.

(a) When an order of temporary closure
may issue. Simultaneously with or sub-
sequently to the issuance of a notice of
violation under §573.3 of this part, the
Chairman may issue an order of tem-
porary closure of all or part of an In-
dian gaming operation if one or more
of the following substantial violations
are present:

(1) The respondent fails to correct
violations within:

(i) The time permitted in a notice of
violation; or

(ii) A reasonable time after a tribe
provides notice of a violation.

(2) A gaming operation fails to pay
the annual fee required by 25 CFR part
514.

(3) A gaming operation operates for
business without a tribal ordinance or
resolution that the Chairman has ap-
proved under part 522 or 523 of this
chapter.

(4) A gaming operation operates for
business without a license from a tribe,
in violation of part 558 of this chapter.

(5) A gaming operation operates for
business without either background in-

§573.6

vestigations having been completed
for, or tribal licenses granted to, all
key employees and primary manage-
ment officials, as provided in §558.3(b)
of this chapter.

(6) There is clear and convincing evi-
dence that a gaming operation defrauds
a tribe or a customer.

(7) A management contractor oper-
ates for business without a contract
that the Chairman has approved under
part 533 of this chapter.

(8) Any person knowingly submits
false or misleading information to the
Commission or a tribe in response to
any provision of the Act, this chapter,
or a tribal ordinance or resolution that
the Chairman has approved under part
522 or 523 of this chapter.

(9 A gaming operation refuses to
allow an authorized representative of
the Commission or an authorized tribal
official to enter or inspect a gaming
operation, in violation of §571.5 or
§571.6 of this chapter, or of a tribal or-
dinance or resolution approved by the
Chairman under part 522 or 523 of this
chapter.

(10) A tribe fails to suspend a license
upon notification by the Commission
that a primary management official or
key employee does not meet the stand-
ards for employment contained in
§558.2 of this chapter, in violation of
§558.5 of this chapter.

(11) A gaming operation operates
class 111 games in the absence of a trib-
al-state compact that is in effect, in
violation of 25 U.S.C. 2710(d).

(12) A gaming operation’s facility is
constructed, maintained, or operated
in a manner that threatens the envi-
ronment or the public health and safe-
ty, in violation of a tribal ordinance or
resolution approved by the Chairman
under part 522 or 523 of this chapter.

(b) Order effective upon service. The
operator of an Indian gaming operation
shall close the operation upon service
of an order of temporary closure, un-
less the order provides otherwise.

(c) Informal expedited review. Within
seven (7) days after service of an order
of temporary closure, the respondent
may request, orally or in writing, in-
formal expedited review by the Chair-
man.

(1) The Chairman shall complete the
expedited review provided for by this

713



Pt. 575

paragraph within two (2) days after his
or her receipt of a timely request.

(2) The Chairman shall, within two
(2) days after the expedited review pro-
vided for by this paragraph:

(i) Decide whether to continue an
order of temporary closure; and

(if) Provide the respondent with an
explanation of the basis for the deci-
sion.

(3) Whether or not a respondent seeks
informal expedited review under this
paragraph, within thirty (30) days after
the Chairman serves an order of tem-
porary closure the respondent may ap-
peal the order to the Commission under
part 577 of this chapter. Otherwise, the
order shall remain in effect unless re-
scinded by the Chairman for good
cause.

PART 574 [RESERVED]
PART 575—CIVIL FINES

Sec.

575.1 Scope.

575.3 How assessments are made.

575.4 When civil fine will be assessed.

575.5 Procedures for assessment of civil
fines.

575.6 Settlement,
civil fine.

575.9 Final assessment.

AUTHORITY: 25 U.S.C. 2705(a), 2706, 2713,
2715.

SOURCE: 58 FR 5844, Jan. 22, 1993, unless
otherwise noted.

reduction, or waiver of

§575.1 Scope.

This part addresses the assessment of
civil fines under section 2713(a) of the
Act with respect to notices of violation
issued under §573.3 of this chapter.

§575.3 How assessments are made.

The Chairman shall review each no-
tice of violation and order of tem-
porary closure in accordance with
§575.4 of this part to determine wheth-
er a civil fine will be assessed, the
amount of the fine, and, in the case of
continuing violations, whether each
daily illegal act or omission will be
deemed a separate violation for pur-
poses of the total civil fine assessed.
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§575.4 When civil fine will be assessed.

The Chairman may assess a civil fine,
not to exceed $25,000 per violation,
against a tribe, management contrac-
tor, or individual operating Indian
gaming for each notice of violation
issued under §573.3 of this chapter after
considering the following factors:

(a) Economic benefit of noncompliance.
The Chairman shall consider the extent
to which the respondent obtained an
economic benefit from the noncompli-
ance that gave rise to a notice of viola-
tion, as well as the likelihood of escap-
ing detection.

(1) The Chairman may consider the
documented benefits derived from the
noncompliance, or may rely on reason-
able assumptions regarding such bene-
fits.

(2) If noncompliance continues for
more than one day, the Chairman may
treat each daily illegal act or omission
as a separate violation.

(b) Seriousness of the violation. The
Chairman may adjust the amount of a
civil fine to reflect the seriousness of
the violation. In doing so, the Chair-
man shall consider the extent to which
the violation threatens the integrity of
Indian gaming.

(c) History of violations. The Chairman
may adjust a civil fine by an amount
that reflects the respondent’s history
of violations over the preceding five (5)
years.

(1) A violation cited by the Chairman
shall not be considered unless the asso-
ciated notice of violation is the subject
of a final order of the Commission and
has not been vacated; and

(2) Each violation shall be considered
whether or not it led to a civil fine.

(d) Negligence or willfulness. The
Chairman may adjust the amount of a
civil fine based on the degree of fault of
the respondent in causing or failing to
correct the violation, either through
act or omission.

(e) Good faith. The Chairman may re-
duce the amount of a civil fine based
on the degree of good faith of the re-
spondent in attempting to achieve
rapid compliance after notification of
the violation.
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§575.5 Procedures for assessment of
civil fines.

(a) Within 15 days after service of a
notice of violation, or such longer pe-
riod as the Chairman may grant for
good cause, the respondent may submit
written information about the viola-
tion to the Chairman. The Chairman
shall consider any information so sub-
mitted in determining the facts sur-
rounding the violation and the amount
of the civil fine.

(b) The Chairman shall serve a copy
of the proposed assessment on the re-
spondent within thirty (30) days after
the notice of violation was issued,
when practicable.

(c) The Chairman may review and re-
assess any civil fine if necessary to
consider facts that were not reasonably
available on the date of issuance of the
proposed assessment.

§575.6 Settlement, reduction, or waiv-
er of civil fine.

(a) Reduction or waiver. (1) Upon writ-
ten request of a respondent received at
any time prior to the filing of a notice
of appeal under part 577 of this chapter,
the Chairman may reduce or waive a
civil fine if he or she determines that,
taking into account exceptional fac-
tors present in a particular case, the
fine is demonstrably unjust.

(2) AIll petitions for reduction or
waiver shall contain:

(i) A detailed description of the viola-
tion that is the subject of the fine;

(ii) A detailed recitation of the facts
that support a finding that the fine is
demonstrably unjust, accompanied by
underlying documentation, if any; and

(iii) A declaration, signed and dated
by the respondent and his or her coun-
sel or representative, if any, as follows:
Under penalty of perjury, | declare
that, to the best of my knowledge and
belief, the representations made in this
petition are true and correct.

(3) The Chairman shall serve the re-
spondent with written notice of his or
her determination under paragraph (a)
of this section, including a statement
of the grounds for the Chairman’s deci-
sion.

(b) Settlement. At any time prior to
the filing of a notice of appeal under
part 577 of this chapter, the Chairman
and the respondent may agree to settle

Pt. 577

an enforcement action, including the
amount of the associated civil fine. In
the event a settlement is reached, a
settlement agreement shall be pre-
pared and executed by the Chairman
and the respondent. If a settlement
agreement is executed, the respondent
shall be deemed to have waived all
rights to further review of the viola-
tion or civil fine in question, except as
otherwise provided expressly in the set-
tlement agreement. In the absence of a
settlement of the issues under this
paragraph, the respondent may contest
the assessed civil fine before the Com-
mission in accordance with part 577 of
this chapter.

§575.9 Final assessment.

(a) If the respondent fails to request
a hearing as provided in part 577 of this
chapter, the proposed civil fine assess-
ment shall become a final order of the
Commission.

(b) Civil fines assessed under this
part shall be paid by the person as-
sessed and shall not be treated as an
operating expense of the operation.

(c) The Commission shall transfer
civil fines paid under this subchapter
to the U.S. Treasury.

[58 FR 5844, Jan. 22, 1993, as amended at 58
FR 16495, Mar. 29, 1993]

PART 576 [RESERVED]

PART 577—APPEALS BEFORE THE
COMMISSION

Sec.

577.1
577.3
577.4
577.6

Scope.

Request for hearing.

Hearing deadline.

Service.

577.7 Conduct of hearing.

577.8 Request to limit disclosure of con-
fidential information.

577.9 Consent order or settlement.

577.12 Intervention.

577.13 Transcript of hearing.

577.14 Recommended decision of presiding
official.

577.15 Review by Commission.

AUTHORITY: 25 U.S.C. 2706, 2713, 2715.

SOURCE: 58 FR 5845, Jan. 22, 1993, unless
otherwise noted.
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§577.1 Scope.

(a) This part provides procedures for
appeals to the Commission regarding:

(1) A violation alleged in a notice of
violation;

(2) Civil fines assessed by the Chair-
man;

(3) Whether an order of temporary
closure issued by the Chairman should
be made permanent or be dissolved; and

(4) The Chairman’s decision to void
or modify a management contract
under part 535 of this chapter subse-
quent to initial approval.

(b) Appeals from determinations of
the Chairman under 25 U.S.C. 2710 and
2711 (regarding management contracts)
and 2710 (regarding tribal gaming ordi-
nances) are addressed in parts 539 and
524 of this chapter respectively.

§577.3 Request for hearing.

(a) A respondent may request a hear-
ing to contest the matters listed in
§577.1(a)(1)-(4) by submitting a notice
of appeal to the Commission within
thirty (30) days after service of:

(1) A notice of violation;

(2) A proposed civil fine assessment
or reassessment;

(3) An order of temporary closure; or

(4) An order voiding or modifying a
management contract subsequent to
initial approval.

(b) A notice of appeal shall reference
the notice or order from which the ap-
peal is taken.

(c) Within ten (10) days after filing a
notice of appeal, the respondent shall
file with the Commission a supple-
mental statement that states with par-
ticularity the relief desired and the
grounds therefor and that includes,
when available, supporting evidence in
the form of affidavits. If the respondent
wishes to present oral testimony or
witnesses at the hearing, the respond-
ent shall include a request to do so
with the supplemental statement. The
request to present oral testimony or
witnesses shall specify the names of
proposed witnesses and the general na-
ture of their expected testimony, and
whether a closed hearing is requested
and why. The respondent may waive in
writing his or her right to an oral hear-
ing and instead elect to have the mat-
ter determined by the Commission
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solely on the basis of written submis-
sions.

§577.4 Hearing deadline.

(a) The Commission shall designate a
presiding official who shall commence
a hearing within 30 days after the Com-
mission receives a timely notice of ap-
peal from the respondent. At the re-
quest of the respondent, the presiding
official may order the hearing to com-
mence at a time more than 30 days
after the respondent files a notice of
appeal. The Commission shall transmit
the administrative record of the case
to the presiding official upon designa-
tion.

(b) If the subject of an appeal is
whether an order of temporary closure
should be made permanent or be dis-
solved, the hearing shall be concluded
within 30 days after the Commission
receives a timely notice of appeal, un-
less the respondent waives this require-
ment. Notwithstanding any other pro-
vision of this part, the presiding offi-
cial shall conduct such a hearing in a
manner that will enable him or her to
conclude the hearing within the period
required by this paragraph, while en-
suring due process to all parties.

§577.6 Service.

(a) A respondent who initiates an ap-
peal under this part shall serve copies
of the initiating documents on the
Commission at the address indicated in
the notice or order that is the subject
of the appeal. All filings shall be made
with the Commission until a presiding
official is designated and the parties
are so notified, after which all filings
shall be made with the presiding offi-
cial. Any party or other person who
subsequently files any other document
with the Commission or the presiding
officer shall simultaneously serve cop-
ies of that document on any other par-
ties to the proceeding, except to that
extent §577.8 of this part may govern
the disclosure of confidential informa-
tion contained in a filing.

(b) Copies of documents by which a
proceeding is initiated shall be served
on all known parties personally, by fac-
simile, or by registered or certified
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mail, return receipt requested. All sub-
sequent documents shall be served per-
sonally, by facsimile, or by first class
mail.

(c) Service of copies of all documents
is complete at the time of personal
service or, if service is made by mail or
facsimile, upon transmittal.

(d) Whenever a representative (in-
cluding an attorney) has entered an ap-
pearance for a party in a proceeding
initiated under this part, service there-
after shall be made upon the represent-
ative.

(e) In computing any period of time
prescribed for filing and serving a doc-
ument, the first day of the period so
computed shall not be included. The
last day shall be included unless it is a
Saturday, Sunday, or federal legal holi-
day, in which case the period shall run
until the end of the next business day.

(f)(1) The presiding official may ex-
tend the time for filing or serving any
document except a notice of appeal.

(2) A request for an extension of time
must be filed within the time origi-
nally allowed for filing.

(3) For good cause the presiding offi-
cial may grant an extension of time on
his or her own initiative.

§577.7 Conduct of hearing.

(a) Once designated by the Commis-
sion, the presiding official shall set the
case for hearing. The respondent may
appear at the hearing personally,
through counsel, or personally with
counsel. The respondent shall have the
right to introduce relevant written ma-
terials and to present an oral argu-
ment. At the discretion of the presid-
ing official, a hearing under this sec-
tion may include an opportunity to
submit oral and documentary evidence
and cross-examine witnesses.

(b) When holding a hearing under this
part, the presiding official shall:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas authorized by the
Commission;

(3) Rule on offers of proof and receive
relevant evidence;

(4) Authorize exchanges of informa-
tion (including depositions and inter-
rogatories in accordance with 25 CFR
part 571, subpart C) among the parties

§577.8

when to do so would expedite the pro-
ceeding;

(5) Regulate the course of the hear-
ing;

(6) When appropriate, hold con-
ferences for the settlement or sim-
plification of the issues by consent of
the parties;

(7) At any conference held pursuant
to paragraph (b)(6) of this section, re-
quire the attendance of at least one
representative of each party who has
authority to negotiate the resolution
of issues in controversy;

(8) Dispose of procedural requests or
similar matters;

(9) Recommend decisions in accord-
ance with §577.14 of this part; and

(10) Take other actions authorized by
the Commission consistent with this
part.

(c) The presiding official may order
the record to be kept open for a reason-
able period following the hearing (nor-
mally five days), during which time the
parties may make additional submis-
sions to the record. Thereafter, the
record shall be closed and the hearing
shall be deemed concluded. Within 30
days after the record closes, the presid-
ing official shall issue a recommended
decision in accordance with §577.14 of
this part.

§577.8 Request to limit disclosure of
confidential information.

(a) If any person submitting a docu-
ment in a proceeding that involves
more than two parties claims that
some or all of the information con-
tained in that document is exempt
from the mandatory public disclosure
requirements under the Freedom of In-
formation Act (5 U.S.C. 552), is infor-
mation referred to in 18 U.S.C. 1905
(disclosure of confidential informa-
tion), or is otherwise exempt by law
from public disclosure, the person
shall:

(1) Indicate that the document in its
entirety is exempt from disclosure or
identify and segregate information
within the document that is exempt
from disclosure; and

(2) Request that the presiding official
not disclose such information to the
parties to the proceeding (other than
the Chairman, whose actions regarding
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the disclosure of confidential informa-
tion are governed by §571.3 of this
chapter) except pursuant to paragraph
(b) of this section, and shall serve the
request upon the parties to the pro-
ceeding. The request to the presiding
official shall include:

(i) A copy of the document, group of
documents, or segregable portions of
the documents marked ‘‘Confidential
Treatment Requested’’; and

(ii) A statement explaining why the
information is confidential.

(b) A party to a proceeding may re-
quest that the presiding official direct
a person submitting information under
paragraph (a) of this section to provide
that information to the party. The pre-
siding official shall so direct if the
party requesting the information
agrees under oath and in writing:

(1) Not to use or disclose the informa-
tion except directly in connection with
the hearing; and

(2) To return all copies of the infor-
mation at the conclusion of the pro-
ceeding to the person submitting the
information under paragraph (a) of this
section.

(c) If a person submitting documents
in a proceeding under this part does
not claim confidentiality under para-
graph (a) of this section, the presiding
official may assume that there is no
objection to disclosure of the document
in its entirety.

(d) If the presiding official deter-
mines that confidential treatment is
not warranted with respect to all or
any part of the information in ques-
tion, the presiding official shall so in-
form all parties by telephone, if pos-
sible, and by facsimile or express mail
letter directed to the parties’ last
known addresses. The person request-
ing confidential treatment then shall
be given an opportunity to withdraw
the document before it is considered by
the presiding official, or to disclose the
information voluntarily to all parties.

(e) If the presiding official deter-
mines that confidential treatment is
warranted, the presiding official shall
so inform all parties by facsimile or ex-
press mail directed to the parties’ last
known address.

(f) When a decision by a presiding of-
ficial is based in whole or in part on
evidence not included in the public
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record, the decision shall so state,
specifying the nature of the evidence
and the provision of law under which
disclosure was denied, and the evidence
so considered shall be retained under
seal as part of the official record.

§577.9 Consent order or settlement.

(a) General. At any time after the
commencement of a proceeding, but at
least five (5) days before the date set
for hearing under §577.7 of this part,
the parties jointly may move to defer
the hearing for a reasonable time to
permit negotiation of a settlement or
an agreement containing findings and
an order disposing of the whole or any
part of the proceeding.

(b) Content. Any agreement contain-
ing consent findings and an order dis-
posing of the whole or any part of a
proceeding shall also provide:

(1) A waiver of any further proce-
dural steps before the Commission;

(2) A waiver of any right to challenge
or contest the validity of the order and
decision entered into in accordance
with the agreement; and

(3) That the presiding official’s cer-
tification of the findings and agree-
ment shall constitute dismissal of the
appeal and final agency action.

(c) Submission. Before the expiration
of the time granted for negotiations,
the parties or their authorized rep-
resentatives may:

(1) Submit to the presiding official a
proposed agreement containing consent
findings and an order;

(2) Notify the presiding official that
the parties have reached a full settle-
ment and have agreed to dismissal of
the action, subject to compliance with
the terms of the settlement; or

(3) Inform the presiding official that
agreement cannot be reached.

(d) Disposition. In the event a settle-
ment agreement containing consent
findings and an order is submitted
within the time granted, the presiding
official shall certify such findings and
agreement within thirty (30) days after
his or her receipt of the submission.
Such certification shall constitute dis-
missal of the appeal and final agency
action.
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§577.12

(a) Persons other than the respond-
ent may be permitted to participate as
parties if the presiding official finds
that:

(1) The final decision could directly
and adversely affect them or the class
they represent;

(2) They may contribute materially
to the disposition of the proceedings;

(3) Their interest is not adequately
represented by existing parties; and

(4) Intervention would not unfairly
prejudice existing parties or delay res-
olution of the proceeding.

(b) If a tribe has jurisdiction over
lands on which there is a gaming oper-
ation that is the subject of a proceed-
ing under this part, and the tribe is not
already a named party, such tribe may
intervene as a matter of right.

(c) A person not named as a party
and who wishes to participate as a
party under this section shall submit a
petition to the presiding official within
ten (10) days after the person knew or
should have known about the proceed-
ing. The petition shall be filed with the
presiding official and served on each
person who has been made a part at the
time of filing. The petition shall state
concisely:

(1) Petitioner’s interest in the pro-
ceeding;

(2) How his or her participation as a
party will contribute materially to the
disposition of the proceeding;

(3) Who will appear for petitioner;

(4) The issues on which petitioner
wishes to participate; and

(5) Whether petitioner
present witnesses.

(d) Objections to the petition may be
filed by any party within ten (10) days
after service of the petition.

(e) When petitions to participate as
parties are made by individuals or
groups with common interests, the pre-
siding official may request all such pe-
titioners to designate a single rep-
resentative, or he or she may recognize
one or more petitioners.

(f) The presiding official shall give
each petitioner, as well as the parties,
written notice of the presiding offi-
cial’s decision on the petition. For each

Intervention.

wishes to
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petition granted, the presiding official
shall provide a brief statement of the
basis of the decision. If the petition is
denied, the presiding official shall
briefly state the grounds for denial and
may then treat the petition as a re-
quest for participation as amicus cu-
riae (that is, ‘““friend of the court’).

§577.13 Transcript of hearing.

Hearings under this part that involve
oral presentations shall be recorded
verbatim and transcripts thereof shall
be provided to parties upon request.
Fees for transcripts shall be at the ac-
tual cost of duplication.

§577.14 Recommended decision of pre-
siding official.

(@) Recommended decision. Within
thirty (30) days after the record closes,
the presiding official shall render his
or her recommended decision. The rec-
ommended decision of the presiding of-
ficial shall be based upon the whole
record and shall include findings of fact
and conclusions of law upon each mate-
rial issue of fact or law presented on
the record.

(b) Filing of objections. Within ten (10)
days after the date of service of the
presiding official’s recommended deci-
sion, the parties may file with the
Commission objections to any aspect of
the decision, and the reasons therefor.

§577.15 Review by Commission.

The Commission shall affirm or re-
verse, in whole or in part, the rec-
ommended decision of the presiding of-
ficial by a majority vote within thirty
(30) days after the date on which the
presiding official issued the decision.
The Commission shall provide a notice
and order to all parties stating the rea-
sons for its action. In the absence of a
majority vote by the Commission with-
in the time provided by this section,
the recommended decision of the pre-
siding official shall be deemed affirmed
except that, if the subject of the appeal
is an order of temporary closure issued
under §573.6 of this chapter, the order
of temporary closure shall be dissolved.

PARTS 578-579 [RESERVED]
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SUBCHAPTER H [RESERVED]

PARTS 580-589 [RESERVED]

SUBCHAPTER | [RESERVED]

PARTS 590-599 [RESERVED]
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