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Internal Revenue Service, Treasury § 1.442–3T

Commissioner of Internal Revenue, 1111
Constitution Avenue, NW, Room 5040,
Washington, DC 20224 by March 9, 1987.
Any information submitted with the
request for waiver shall be submitted
under penalties of perjury.

(h) Anti-abuse rule—(1) In general. A
taxpayer may not adopt any taxable
year that has the effect of circumvent-
ing the provisions of this section. The
provisions of this section are deemed to
be circumvented if, for example, a tax-
payer that is unable to change its tax-
able year under this section transfers a
substantial portion of its net assets to
a related person and the related person
purportedly adopts the desired taxable
year. In that case, purported adoption
of the desired taxable year will not be
given effect and the related person
must adopt the same taxable year as
that of the taxpayer that is unable to
change its taxable year under this sec-
tion. For this purpose, the term ‘‘relat-
ed person’’ has the same meaning as in
section 168(e)(4)(D) (as in effect prior to
the enactment of the Tax Reform Act
of 1986), except that the second sen-
tence thereof (relating to the substi-
tution of 10 percent for 50 percent in
applying sections 267(b) and 707(b)(1))
shall be disregarded.

(2) Example. The provisions of para-
graph (h)(1) of this section may be il-
lustrated with the following example.

Example. Assume that X, a calendar year
corporation, is subject to the restrictions on
changes in annual accounting period under
this section. Assume that X wishes to change
its taxable year to a fiscal year ending No-
vember 30, 1986, but cannot do so because it
does not meet the requirements of this sec-
tion. Assume further that X creates corpora-
tion Y, a wholly-owned subsidiary of X,
which purportedly adopts a taxable year end-
ing November 30, 1986. In addition, assume
that X transfers a substantial portion of its
net assets to Y before November 30, 1986, in
a transaction described in section 351 or 368.
Under these facts, Y may not adopt a No-
vember 30 taxable year and instead must
adopt a taxable year that ends on December
31, which is the taxable year of X.

[T.D. 8123, 52 FR 3619, Feb. 5, 1987]

§ 1.442–3T Special limitations on cer-
tain adoptions and retentions of a
taxable year (temporary).

(a) Applicability. This section gen-
erally applies to—

(1) Any partnership that wishes to
adopt a taxable year other than the
calendar year, the taxable year of its
principal partners, or the taxable year
to which all of its principal partners
are concurrently changing, and

(2) Any corporation seeking S status
that wishes to adopt or retain a tax-
able year other than the calender year
or a taxable year that meets the re-
quirements of section 4.02 or 4.04 of
Rev. Proc. 83–25, 1983–1 C.B. 689.

(b) General rule. A taxpayer to which
this section applies may not adopt or
retain a taxable year that results in
any deferral of income to its partners
or shareholders unless the taxpayer—

(1) Secures the prior approval of the
Commissioner by establishing a sub-
stantial business purpose under para-
graph (c)(2) of this section for the adop-
tion or retention, or

(2) Is permitted to adopt or retain the
taxable year without securing the prior
approval of the Commissioner under
paragraph (c)(1) of this section.
Thus, a taxpayer to which this section
applies may not adopt or retain a tax-
able year that results in a deferral of
income to its partners or shareholders
under Rev. Proc. 72–51, 1972–2 C.B. 832,
or section 4.03 of Rev. Proc. 83–25, 1983–
1 C.B. 689.

(c) Substantial business purpose—(1)
Prior approval of the Commissioner not
needed. Notwithstanding § 1.706–1(b),
§ 1.442–1(b)(2), and 26 CFR 18.1378–1(a), a
taxpayer to which this section applies
may adopt or retain a taxable year
that results in a deferral of income to
its partners or shareholders without
the prior approval of the Commissioner
if the taxpayer can establish a substan-
tial business purpose under § 1.442–
2T(c). Thus, a taxpayer described in
§ 1.442–2T(c)(4) must secure the prior
approval of the Commissioner to the
adoption or retention even if the re-
quirements of § 1.442–2T(c)(1) are satis-
fied. A taxpayer shall effect an adop-
tion or retention permitted under this
paragraph (c)(1) in the manner pre-
scribed by § 1.442–2T(f)(1), except that
the taxpayer’s first income tax return
shall be treated as the return for the
short period involved in a change of an-
nual accounting period.

(2) Prior approval of the Commissioner.
In any case where the taxpayer was in
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existence for the three 12-month peri-
ods described in § 1.442–2T(c)(2), or
where a predecessor organization
(within the meaning of § 4.04 of Rev.
Proc. 83–25) was actively engaged in a
trade or business at all times during
the portion of those three 12-month pe-
riods prior to the inception of the tax-
payer, the Commissioner will consider
a request for prior approval of an adop-
tion or retention of a taxable year that
results in a deferral of income to its
partners or shareholders only if the
taxpayer is described in § 1.442–2T(e). In
such a case, the application for ap-
proval shall be filed in the manner pre-
scribed by § 1.442–2T(f)(2). In any other
case, the taxpayer must establish a
substantial business purpose in order
to obtain the prior approval of the
Commissioner, and must file an appli-
cation for approval in accordance with
§ 1.706–1(b) or 26 CFR 18.1378–1(a)
(whichever is applicable) and § 1.442–
1T(b)(1). For this purpose, the following
factors generally will not be sufficient
to establish a substantial business pur-
pose:

(i) The use of a particular year for
regulatory or financial accounting pur-
poses;

(ii) The hiring patterns of a particu-
lar business (e.g., the fact that a firm
typically hires staff during certain
times of the year);

(iii) The use of a particular year for
administrative purposes, such as for
the admission or retirement of part-
ners or shareholders, promotion of
staff, and compensation or retirement
arrangements with staff, partners, or
shareholders; and

(iv) The fact that a particular busi-
ness involves the use of price lists,
model year, or other items that change
on an annual basis.

(d) Time for filing. (1) Except as other-
wise provided in paragraph (d)(2) of this
section, a taxpayer cannot adopt or re-
tain a taxable year under this section
unless the return or form required to
effect or request the adoption or reten-
tion is filed by its due date (with exten-
sions if the adoption is effected by fil-
ing an income tax return for the tax-
payer’s first taxable year).

(2) A taxpayer may adopt or retain a
taxable year under this section if the
due date (without regard to extensions)

for the return or form required to ef-
fect or request the adoption or reten-
tion is on or after November 6, 1986,
and before March 9, 1987, and the return
or form is filed before March 9, 1987 (or,
in the case of an adoption effected by
filing an income tax return for the tax-
payer’s first taxable year, if an applica-
tion for extension is filed before March
9, 1987). This paragraph (d)(2) only ex-
tends the time for adopting or retain-
ing a taxable year and does not extend
the time for making an S election. An
S election that is timely filed before
March 9, 1987, however, will not be de-
nied or rendered ineffective solely by
reason of the need for the taxpayer to
submit the information required by
paragraph (c) of this section.

(3) In the case of an adoption or re-
tention of a taxable year under this
section that is effected by filing an in-
come tax return for the taxpayer’s first
taxable year, any failure to file a re-
turn or to pay tax on or before the due
date for the return or the date pre-
scribed for payment will be treated as
due to reasonable cause and will not
give rise to any addition to tax under
section 6651 if—

(i) The due date for the return (with-
out regard to extensions) or the date
prescribed for payment is on or after
November 6, 1986, and before March 9,
1987, and

(ii) The return (or application for ex-
tension) is filed and the tax is paid be-
fore March 9, 1987.

(e) Effective date. This section gen-
erally applies if the first taxable year
of the partnership or the first taxable
year for which the election to be an S
corporation is effective begins before
January 1, 1987, unless the application
necessary to effect or request the adop-
tion or retention was timely filed be-
fore November 6, 1986. This section
shall not apply, however, to an adop-
tion by a partnership of a taxable year
that begins before January 1, 1986.

[T.D. 8123, 52 FR 3622, Feb. 5, 1987]

§ 1.443–1 Returns for periods of less
than 12 months.

(a) Returns for short period. A return
for a short period, that is, for a taxable
year consisting of a period of less than
12 months, shall be made under any of
the following circumstances:
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