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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16..............................................................as of January 1
Title 17 through Title 27 .................................................................as of April 1
Title 28 through Title 41 ..................................................................as of July 1
Title 42 through Title 50.............................................................as of October 1

The appropriate revision date is printed on the cover of each volume.

LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 1998), consult the ‘‘List of CFR Sections Affected (LSA),’’
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS

The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949–1963, 1964–1972, or 1973–1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected’’ is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 523–4534.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I), and Acts Requiring Publication in the Federal Register (Table
II). A list of CFR titles, chapters, and parts and an alphabetical list of agencies
publishing in the CFR are also included in this volume.

An index to the text of ‘‘Title 3—The President’’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Reg-
ister.
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A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd–numbered pages.

For inquiries concerning CFR reference assistance, call 202–523–5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202–512–1800, M–F, 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202–512–2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250–7954. For GPO Customer Service call 202–512–1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, The United States Govern-
ment Manual, the Federal Register, Public Laws, Weekly Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format at www.access.gpo.gov/nara (‘‘GPO Access’’). For more information, con-
tact Electronic Information Dissemination Services, U.S. Government Printing
Office. Phone 202–512–1530, or 888–293–6498 (toll–free). E–mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.nara.gov/fedreg. The NARA site also contains links
to GPO Access.

RAYMOND A. MOSLEY,

Director,

Office of the Federal Register.

July 1, 1998.
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THIS TITLE

Title 28—JUDICIAL ADMINISTRATION is composed of two volumes. The parts in
these volumes are arranged in the following order: parts 0–42 and part 43 to end.
The contents of these volumes represent all current regulations codified by the
Department of Justice, the Federal Prison Industries, Inc., the Bureau of Prisons,
Department of Justice, the Offices of Independent Counsel, Department of Jus-
tice, and the Office of Independent Counsel under this title of the CFR as of
July 1, 1998.

For this volume, Melanie L. Marcec was Chief Editor. The Code of Federal
Regulations is published under the direction of Frances D. McDonald, assisted
by Alomha S. Morris.
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Title 28—Judicial
Administration

(Parts 0 to 42)

Part

CHAPTER I—Department of Justice ........................................ 0
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CHAPTER I—DEPARTMENT OF JUSTICE

Part Page
0 Organization of the Department of Justice ............. 7
1 Executive clemency ................................................ 95
2 Parole, release, supervision and recommitment of

prisoners, youth offenders, and juvenile
delinquents ........................................................... 97

3 Gambling devices .................................................... 154
4 Procedure governing applications for certificates

of exemption under the Labor-Management Re-
porting and Disclosure Act of 1959, and the Em-
ployee Retirement Income Security Act of 1974 ... 155

5 Administration and enforcement of Foreign Agents
Registration Act of 1938, as amended ................... 159

6 Traffic in contraband articles in Federal penal and
correctional institutions ...................................... 170

7 Rewards for capture of escaped Federal prisoners .. 170
8 FBI forfeiture authority for certain statutes ......... 171
9 Regulations governing the remission or mitigation

of civil and criminal forfeitures ........................... 174
10 Registration of certain organizations carrying on

activities within the United States ...................... 186
11 Debt collection ........................................................ 188
12 Registration of certain persons having knowledge

of foreign espionage, counterespionage, or sabo-
tage matters under the Act of August 1, 1956 ....... 200

13 Atomic weapons and special nuclear materials re-
wards regulations ................................................. 203

14 Administrative claims under Federal Tort Claims
Act ....................................................................... 204

15 Defense of certain suits against Federal employ-
ees: certification and defense of certain suits
against program participants under the National
Swine Flu Immunization Program of 1976, and
certification and decertification of certain suits
based upon acts or omissions of contractors in
carrying out an Atomic Weapons Testing Pro-
gram under a contract with the United States .... 211

16 Production or disclosure of material or informa-
tion ....................................................................... 214
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28 CFR Ch. I (7–1–98 Edition) 

Part Page
17 Classified National Security Information and ac-

cess to classified information .............................. 309
18 Office of Justice Programs hearing and appeal pro-

cedures ................................................................. 325
19 Use of penalty mail in the location and recovery of

missing children ................................................... 329
20 Criminal justice information systems .................... 333
21 Witness fees ............................................................. 345
22 Confidentiality of identifiable research and statis-

tical information .................................................. 349
23 Criminal intelligence systems operating policies ... 353
24 Implementation of the Equal Access to Justice Act

in Department of Justice administrative pro-
ceedings ................................................................ 357

26 Implementation of death sentences in Federal
cases ..................................................................... 362

29 Motor Vehicle Theft Prevention Act regulations ... 364
30 Intergovernmental review of Department of Jus-

tice programs and activities ................................ 366
31 Formula grants ....................................................... 370
32 Public safety officers’ death and disability benefits 388
33 Criminal justice block grants ................................. 405
34 OJJDP competition and peer review procedures ..... 420
35 Nondiscrimination on the basis of disability in

state and local government services .................... 425
36 Nondiscrimination on the basis of disability by

public accommodations and in commercial facili-
ties ....................................................................... 465

37 Procedures for coordinating the investigation of
complaints or charges of employment discrimi-
nation based on disability subject to the Ameri-
cans with Disabilities Act and section 504 of the
Rehabilitation Act of 1973 .................................... 641

39 Enforcement of nondiscrimination on the basis of
handicap in programs or activities conducted by
the Department of Justice ................................... 647

40 Standards for inmate grievance procedures ............ 669
41 Implementation of Executive Order 12250, non-

discrimination on the basis of handicap in feder-
ally assisted programs ......................................... 675

42 Nondiscrimination; equal employment oppor-
tunity; policies and procedures ............................ 682

CROSS REFERENCES: Customs Service, Department of the Treasury: See Customs Duties, 19
CFR chapter I.
Internal Revenue Service, Department of the Treasury: See Internal Revenue, 26 CFR chap-

ter I.
Employees’ Benefits: See title 20.
Federal Trade Commission: See Commercial Practices, 16 CFR chapter I.
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Department of Justice

NOTE: Other regulations issued by the Department of Justice appear in title 4; title 8; title
21; title 45; title 48.

SUPPLEMENTAL PUBLICATIONS:The official opinions of the Attorneys General of the United
States. (Op. A. G.) Irregular, 1789—; Washington, v. 1—, 1852—.
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PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

Sec.

Subpart A—Organizational Structure of the
Department of Justice

0.1 Organizational units.

Subpart B—Office of the Attorney General

0.5 Attorney General.
0.10 Attorney General’s Advisory Commit-

tee of U.S. Attorneys.
0.11 Incentive Awards Board.
0.12 Young American Medals Committee.
0.13 Legal proceedings.
0.14 Special Independent Counsel for Mem-

bers of Congress.

Subpart C—Office of the Deputy Attorney
General

0.15 Deputy Attorney General.
0.17 Office of Investigative Agency Policies.
0.18a Office of Small and Disadvantaged

Business Utilization.

Subpart C–1—Office of the Associate
Attorney General

0.19 Associate Attorney General.

Subpart D—Office of the Solicitor General

0.20 General functions.
0.21 Authorizing intervention by the Gov-

ernment in certain cases.

Subpart D–1—Executive Office for U.S.
Attorneys

0.22 General functions.

Subpart D–2—Office of Legal Policy

0.23 General functions.
0.23a Office of Information and Privacy.
0.23b Office of Asylum Policy and Review.

Subpart E—Office of Legal Counsel

0.25 General functions.

Subpart E–1—Office of International
Programs

0.26 Organization.

Subpart E–2—Office of Legislative and
Intergovernmental Affairs

0.27 General functions.

Subpart E–3—Office of Public Affairs

0.28 General functions.

Subpart F—Community Relations Service

0.30 General functions.
0.31 Designating officials to perform the

functions of the Director.
0.32 Applicability of existing departmental

regulations.

Subpart F–1—Office of Intelligence Policy
and Review

0.33a Organization.
0.33b Functions.
0.33c Relationship to other departmental

units.

Subpart F–2—INTERPOL–United States
National Central Bureau

0.34 General functions.

Subpart G—Office of the Pardon Attorney

0.35 General functions; delegation of au-
thority.

0.36 Recommendations.

Subpart G–1—Executive Office for United
States Trustees

0.37 Organization.
0.38 Functions.

Subpart G–2—Office of Professional
Responsibility

0.39 Organization.
0.39a Functions.
0.39b Confidentiality of information.
0.39c Stays of certain personnel actions in

the Federal Bureau of Investigation.
0.39d Relationship to other departmental

units.
0.39e Committee on Professional Respon-

sibility.

Subpart H—Antitrust Division

0.40 General functions.
0.41 Special functions.

APPENDIX TO SUBPART H—DELEGATION OF AU-
THORITY RESPECTING DENIALS OF FREE-
DOM OF INFORMATION AND PRIVACY ACT
REQUESTS

Subpart I—Civil Division

0.45 General functions.
0.46 Certain civil litigation and foreign

criminal proceedings.
0.47 Alien property matters.
0.48 International trade litigation.
0.49 International judicial assistance.

Subpart J—Civil Rights Division

0.50 General functions.
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0.51 Leadership and coordination of non-
discrimination laws.

0.52 Certifications under 18 U.S.C. 3503.
0.53 Office of Special Counsel for Immigra-

tion Related Unfair Employment Prac-
tices.

APPENDIX TO SUBPART J

Subpart K—Criminal Division

0.55 General functions.
0.56 Exclusive or concurrent jurisdiction.
0.57 Criminal prosecutions against juve-

niles.
0.58 Delegation respecting payment of bene-

fits for disability or death of law enforce-
ment officers not employed by the
United States.

0.59 Certain certifications under 18 U.S.C.
3331 and 3503.

0.61 Functions relating to internal security.
0.62 Representative capacities.
0.63 Delegation respecting admission and

naturalization of certain aliens.
0.64 Certifications under 18 U.S.C. 3503.
0.64–1 Central or Competent Authority

under treaties and executive agreements
on mutual assistance in criminal mat-
ters.

0.64–2 Delegation respecting transfer of of-
fenders to or from foreign countries.

0.64–3 Delegation respecting designation of
certain Department of Agriculture em-
ployees (Tick Inspectors) to carry and
use firearms.

0.64–4 Delegation respecting temporary
transfers, in custody of certain prisoner-
witnesses from a foreign country to the
United States to testify in Federal or
State criminal proceedings.

0.64–5 Policy with regard to bringing
charges under the Economic Espionage
Act of 1996, Pub. L. 104–294, effective Oc-
tober 11, 1996.

APPENDIX TO SUBPART K

Subpart L [Reserved]

Subpart M—Land and Natural Resources
Division

0.65 General functions.
0.65a Litigation involving Environmental

Protection Agency.
0.66 Delegation respecting title opinions.
0.67 Delegation respecting conveyances for

public-airport purposes.
0.68 Delegation respecting mineral leasing.
0.69 Delegation of authority to make deter-

minations and grants.
0.69a Delegation respecting approval of con-

veyances.
0.69b Delegation of authority respecting

conveyances for public airports.
0.69c Litigation involving the Resource

Conservation and Recovery Act.

Subpart N—Tax Division

0.70 General functions.
0.71 Delegation respecting immunity mat-

ters.

Subpart O—Justice Management Division

0.75 Policy functions.
0.76 Specific functions.
0.77 Operational functions.
0.78 Implementation of financial disclosure

requirements.
0.79 Redelegation of authority.

Subpart P—Federal Bureau of Investigation

0.85 General functions.
0.85a Criminal justice policy coordination.
0.86 Seizure of gambling devices.
0.87 Representation on committee for visit-

exchange.
0.88 Certificates for expenses of unforeseen

emergencies.
0.89 Authority to seize arms and munitions

of war.
0.89a Delegations respecting claims against

the FBI.

Subpart P–1—Office of Justice Programs
and Related Agencies

0.90 Office of Justice Programs.
0.91 Office for Victims of Crime.
0.92 National Institute of Justice.
0.93 Bureau of Justice Statistics.
0.94 Office of Juvenile Justice and Delin-

quency Prevention.
0.94–1 Bureau of Justice Assistance.

Subpart Q—Bureau of Prisons

0.95 General functions.
0.96 Delegations.
0.96a Interstate Agreement on Detainers.
0.96b Exchange of prisoners.
0.96c Cost of incarceration.
0.97 Redelegation of authority.
0.98 Functions of Commissioner of Federal

Prison Industries.
0.99 Compensation to Federal prisoners.
APPENDIX TO SUBPART Q—CONFINEMENT OF

PERSONS IN DISTRICT OF COLUMBIA COR-
RECTIONAL INSTITUTIONS

Subpart R—Drug Enforcement
Administration

0.100 General functions.
0.101 Specific functions.
0.102 Drug enforcement policy coordination.
0.103 Release of information.
0.103a Delegations respecting claims

against the Drug Enforcement Adminis-
tration.

0.104 Redelegation of authority.
APPENDIX TO SUBPART R—REDELEGATION OF

FUNCTIONS
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Department of Justice Pt. 0

Subpart S—Immigration and Naturalization
Service

0.105 General functions.
0.106 Certificates for expenses of unforeseen

emergencies.
0.107 Representation on committee for

visit-exchange.
0.108 Redelegation of authority.
0.109 Implementation of the Treaty of

Friendship and General Relations Be-
tween the United States and Spain.

0.110 Implementation of the Convention Be-
tween the United States and Greece.

Subpart T—United States Marshals Service

0.111 General functions.
0.111a Temporary prisoner-witness trans-

fers.
0.112 Special deputation.
0.113 Redelegation of authority.

Subpart U—Executive Office for
Immigration Review

0.114 Fees for services.
0.115 General functions.
0.116 Board of Immigration Appeals.
0.117 Office of Chief Immigration Judge.
0.118 Office of Chief Administrative Hearing

Officer.

Subpart U–1—Office of Community
Oriented Policing Services

0.119 Organization.
0.120 General functions.
0.121 Applicability of existing departmental

regulations.

Subpart V—United States Parole
Commission

0.124 United States Parole Commission.
0.125 Chairman of U.S. Parole Commission.
0.126 Administrative support.
0.127 Indigent prisoners.

Subpart V–1—Foreign Claims Settlement
Commission

0.128 Organization.
0.128a General functions.
0.128b Regulations.

Subpart W—Additional Assignments of
Functions and Designation of Officials
to Perform the Duties of Certain Offices
in Case of Vacancy, or Absence
Therein or in Case of Inability or Dis-
qualification to Act

0.130 Functions common to heads of organi-
zational units.

0.131 Designation of Acting United States
Attorneys.

0.132 Designating officials to perform the
functions and duties of certain offices in
case of absence, disability, or vacancy.

Subpart X—Authorizations With Respect to
Personnel and Certain Administrative
Matters

0.137 Federal Bureau of Investigation and
Drug Enforcement Administration.

0.138 Bureau of Prisons, Federal Prison In-
dustries, Immigration and Naturaliza-
tion Service, United States Marshals
Service, Executive Office for U.S. Attor-
neys.

0.139 [Reserved]
0.140 Authority relating to advertisements,

and purchase of certain supplies and
services.

0.141 Audit and ledger accounts.
0.142 Per diem and travel allowances.
0.143 Incentive Awards Plan.
0.144 Determination of basic workweek.
0.145 Overtime pay.
0.146 Seals.
0.147 Certification of obligations.
0.148 Certifying officers.
0.149 Cash payments.
0.150 Collection of erroneous payments.
0.151 Administering oath of office.
0.152 Approval of funds for attendance at

meetings.
0.153 Selection and assignment of employ-

ees for training.
0.154 Advance and evacuation payments and

special allowances.
0.155 Waiver of claims for erroneous pay-

ments of pay and allowances.
0.156 Execution of U.S. Marshals’ deeds or

transfers of title.
0.157 Federal Bureau of Investigation—Drug

Enforcement Administration Senior Ex-
ecutive Service.

0.158 [Reserved]
0.159 Redelegation of authority.

Subpart Y—Authority to Compromise and
Close Civil Claims and Responsibility
for Judgments, Fines, Penalties, and
Forfeitures

0.160 Offers that may be accepted by Assist-
ant Attorneys General.

0.161 Acceptance of certain offers by the
Deputy Attorney General or Associate
Attorney General, as appropriate.

0.162 Offers which may be rejected by As-
sistant Attorneys General.

0.163 Approval by Solicitor General of ac-
tion on compromise offers in certain
cases.

0.164 Civil claims that may be closed by As-
sistant Attorneys General.

0.165 Recommendations to the Deputy At-
torney General or Associate Attorney
General, as appropriate, that certain
claims be closed.
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28 CFR Ch. I (7–1–98 Edition) § 0.1

0.166 Memorandum pertaining to closed
claim.

0.167 Submission to Associate Attorney
General by Director of Office of Alien
Property of certain proposed allowances
and disallowances.

0.168 Redelegation by Assistant Attorneys
General.

0.169 Definition of ‘‘gross amount of the
original claim’’.

0.170 Interest on monetary limits.
0.171 Judgments, fines, penalties, and for-

feitures.
0.172 Authority: Federal tort claims.

APPENDIX TO SUBPART Y—REDELEGATIONS OF
AUTHORITY TO COMPROMISE AND CLOSE
CIVIL CLAIMS

Subpart Z—Assigning Responsibility Con-
cerning Applications for Orders Com-
pelling Testimony or Production of Evi-
dence by Witnesses

0.175 Judicial and administrative proceed-
ings.

0.176 Congressional proceedings.
0.177 Applications for orders under the Com-

prehensive Drug Abuse Prevention and
Control Act.

0.177a Antitrust civil investigative de-
mands.

0.178 Redelegation of authority.

Subpart Z–1—Prosecutions for Obstruction
of Justice and Related Charges

0.179 Scope.
0.179a Enforcement responsibilities.

Subpart AA—Orders of the Attorney
General

0.180 Documents designated as orders.
0.181 Requirements for orders.
0.182 Submission of proposed orders to the

Office of Legal Counsel.
0.183 Distribution of orders.

Subpart BB—Sections and Subunits

0.190 Changes within organizational units.
0.191 Changes which affect the overall

structure of the Department.

Subpart CC—Jurisdictional Disagreements

0.195 Procedure with respect to jurisdic-
tional disagreements.

0.196 Procedure for resolving disagreements
concerning mail or case assignments.

0.197 Agreements, in connection with crimi-
nal proceedings or investigations, prom-
ising non-deportation or other immigra-
tion benefits.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510,
515–519.

SOURCE: Order No. 423–69, 34 FR 20388, Dec.
31, 1969, unless otherwise noted.

Subpart A—Organizational Struc-
ture of the Department of Jus-
tice

§ 0.1 Organizational units.
The Department of Justice shall con-

sist of the following principal organiza-
tional units:

Offices

Office of the Attorney General.
Office of the Deputy Attorney General.
Office of the Associate Attorney General.
Office of the Solicitor General.
Office of Legal Counsel.
Office of Legislative Affairs.
Office of Professional Responsibility.
Office of Legal Policy.
Office of Public Affairs.
Office of the Pardon Attorney.
Office of Intelligence Policy and Review.
Office of Special Counsel for Immigration

Related Unfair Employment Practices.
Community Relations Service.
Executive Office for United States Attor-

neys.
Executive Office for United States Trustees.
INTERPOL—United States National Central

Bureau.
Office of International Programs.
Office of Community Oriented Policing Serv-

ices.

Divisions

Antitrust Division.
Civil Division.
Civil Rights Division.
Criminal Division.
Land and Natural Resources Division.
Tax Division.
Justice Management Division.

Bureaus

Federal Bureau of Investigation.
Bureau of Prisons.
Drug Enforcement Administration.
Immigration and Naturalization Service.
Office of Justice Assistance, Research and

Statistics (and related agencies).
United States Marshals Service.

Boards

Board of Immigration Appeals.
U.S. Parole Commission.
Foreign Claims Settlement Commission.

[Order No. 900–80, 45 FR 43702, June 30, 1980,
as amended by Order No. 960–81, 46 FR 52340,
Oct. 27, 1981; Order No. 1299–88, 53 FR 35811,
Sept. 15, 1988; Order No. 1497–91, 56 FR 25629,
June 5, 1991; Order No. 1606–92, 57 FR 32438,
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July 22, 1992; Order No. 1948–95, 60 FR 8933,
Feb. 16, 1995]

Subpart B—Office of the Attorney
General

§ 0.5 Attorney General.
The Attorney General shall:
(a) Supervise and direct the adminis-

tration and operation of the Depart-
ment of Justice, including the offices
of U.S. Attorneys and U.S. Marshals,
which are within the Department of
Justice.

(b) Represent the United States in
legal matters generally.

(c) Furnish advice and opinions, for-
mal and informal, on legal matters to
the President and the Cabinet and to
the heads of the executive departments
and agencies of the Government, as
provided by law.

(d) Appear in person to represent the
Government in the Supreme Court of
the United States, or in any other
court, in which he may deem it appro-
priate.

(e) Designate, pursuant to Executive
Orders 9788 of October 4, 1946, and 10254
of June 15, 1951, officers and agencies of
the Department of Justice to act as
disbursing officers for the Office of
Alien Property.

(f) Perform or supervise the perform-
ance of other duties required by stat-
ute or Executive order.

§ 0.10 Attorney General’s Advisory
Committee of U.S. Attorneys.

(a) The Attorney General’s Advisory
Committee of U.S. Attorneys shall con-
sist of fifteen U.S. Attorneys, des-
ignated by the Attorney General. The
membership shall be selected to rep-
resent the various geographic areas of
the Nation and both large and small of-
fices. Members shall serve at the pleas-
ure of the Attorney General, but such
service normally shall not exceed three
years and shall be subject to adjust-
ment by the Attorney General so as to
assure the annual rotation of approxi-
mately one-third of the Committee’s
membership.

(b) The Committee shall make rec-
ommendations to the Attorney Gen-
eral, to the Deputy Attorney General
and to the Associate Attorney General
concerning any matters which the

Committee believes to be in the best
interests of justice, including, but not
limited to, the following:

(1) Establishing and modifying poli-
cies and procedures of the Department;

(2) Improving management, particu-
larly with respect to the relationships
between the Department and the U.S.
Attorneys;

(3) Cooperating with State Attorneys
General and other State and local offi-
cials for the purpose of improving the
quality of justice in the United States;

(4) Promoting greater consistency in
the application of legal standards
throughout the Nation and at the var-
ious levels of government; and

(5) Aiding the Attorney General, the
Deputy Attorney General and the Asso-
ciate Attorney General in formulating
new programs for improvement of the
criminal justice system at all levels,
including proposals relating to legisla-
tion and court rules.

(c) The Committee shall select from
its membership a chairman, a vice-
chairman and a secretary, and shall es-
tablish such subcommittees as it deems
necessary to carry out its objectives.
United States Attorneys who are not
members of the Committee may be in-
cluded in the membership of sub-
committees.

(d) The Executive Office for U.S. At-
torneys shall provide the Committee
with such staff assistance and funds as
are reasonably necessary to carry out
the Committee’s responsibilities.

[Order No. 640–76, 41 FR 7748, Feb. 20, 1976, as
amended by Order No. 960–81, 46 FR 52340,
Oct. 27, 1981]

§ 0.11 Incentive Awards Board.
The Incentive Awards Board shall

consist of the Deputy Attorney General
or a designee of the Deputy Attorney
General, who shall be the chairperson,
and four members designated by the
Attorney General from among the As-
sistant Attorneys General, bureau
heads or persons of equivalent rank in
the Department. The duties of the
Board shall be:

(a) Consider and make recommenda-
tions to the Attorney General concern-
ing honorary awards and cash awards
in excess of $5,000 to be granted for sug-
gestions, inventions, superior accom-
plishment, or other personal effort
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which contributes to the efficiency,
economy, or other improvement of
Government operations or achieves a
significant reduction in paperwork.

(b) Consider and make recommenda-
tions to the Attorney General for
transmittal to the Office of Personnel
Management and the President for
Presidential awards under 5 U.S.C. 4504
and 5403.

(c) Evaluate periodically the effec-
tiveness of the employee recognition
program and recommend needed im-
provements to the Attorney General.

[Order No. 960–81, 46 FR 52340, Oct. 27, 1981]

§ 0.12 Young American Medals Com-
mittee.

There shall be in the Office of the At-
torney General a Young American
Medals Committee, which shall be
composed of four members, one of
whom shall be the Director of Public
Affairs who shall be the Executive Sec-
retary of the Committee. The Chair-
man of the Committee shall be des-
ignated by the Attorney General. The
Committee shall issue regulations re-
lating to the establishment of the
Young American Medal for Bravery
and Young American Medal for Service
provided for by the act of August 3,
1950, 64 Stat. 397, and governing the re-
quirements and procedures for the
award of such medals. The regulations
of the Committee in effect on the effec-
tive date of this part shall continue in
effect until amended, modified, or re-
voked by the Committee.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 445–70, 35 FR 19397,
Dec. 23, 1970. Redesignated by Order No. 543–
73, 38 FR 29583, Oct. 26, 1973, as amended by
Order No. 960–81, 46 FR 52340, Oct. 27, 1981]

§ 0.13 Legal proceedings.
(a) Each Assistant Attorney General

and Deputy Assistant Attorney Gen-
eral is authorized to exercise the au-
thority of the Attorney General under
28 U.S.C. 515(a), in cases assigned to,
conducted, handled, or supervised by
such official, to designate Department
attorneys to conduct any legal pro-
ceeding, civil or criminal, including
grand jury proceedings and proceedings
before committing magistrates, which
United States attorneys are authorized
by law to conduct, whether or not the

designated attorney is a resident of the
district in which the proceedings is
brought.

(b) Each Assistant Attorney General
is authorized to redelegate to Section
Chiefs the authority delegated by para-
graph (a) of this section, except that
such redelegation shall not apply to
the designation of attorneys to conduct
grand jury proceedings.

[Order No. 725–77, 42 FR 26205, May 23, 1977]

§ 0.14 Special independent counsel for
Members of Congress.

(a) Initial investigation. Whenever the
Attorney General receives information
from any source indicating that either
a United States Senator or Member of
the House of Representatives has vio-
lated any federal criminal law other
than a violation classified as a Class B
or C misdemeanor, he shall determine
within 15 days whether there are suffi-
cient grounds to initiate a preliminary
investigation. If within that 15-day pe-
riod the Attorney General determines
that the information is not specific or
is not from a credible source, then the
Attorney General shall close the mat-
ter. If within that 15-day period the At-
torney General determines that the in-
formation is specific and from a credi-
ble source, or is unable to so deter-
mine, the Attorney General shall, in ei-
ther case, commence a preliminary in-
vestigation with respect to that infor-
mation, except as provided in para-
graph (j) of this section.

(b) Preliminary investigation. If a pre-
liminary investigation is undertaken
as specified in paragraph (a) of this sec-
tion, the Attorney General shall con-
duct such preliminary investigation
within 90 days to determine whether
there are reasonable grounds to believe
that further investigation is war-
ranted. In conducting this investiga-
tion, the Attorney General shall not
convene grand juries, enter into plea
bargains, grant immunity, or issue sub-
poenas. If it is determined that there is
no reasonable grounds to believe that
further investigation is warranted, the
matter shall be closed and the Attor-
ney General shall so notify the subject
of the preliminary investigation. If it
cannot be determined within 90 days
whether a preliminary investigation
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should be undertaken or if it is deter-
mined that one should be undertaken,
the matter shall be referred to a spe-
cial independent counsel under para-
graph (c) of this section.

(c) Appointment of a special independ-
ent counsel. The Attorney General shall
appoint a special independent counsel
to investigate any Member of Congress
where under paragraph (b) of this sec-
tion that appointment is required. The
Attorney General shall define the spe-
cial independent counsel’s jurisdiction
and may expand it whenever he deems
necessary. The initial grant of jurisdic-
tion shall be deemed to include the au-
thority to investigate and prosecute
federal crimes, other than those classi-
fied as Class B or C misdemeanors, that
may arise out of the matter initially
referred to the special independent
counsel by the Attorney General, in-
cluding perjury, obstruction of justice,
destruction of evidence, and intimida-
tion of witnesses. The special independ-
ent counsel shall be an individual with
appropriate experience to conduct a
prompt, thorough, and efficient inves-
tigation. The Attorney General shall
not appoint as a special independent
counsel any person who holds any of-
fice or profit or trust in any branch of
the government of the United States.
The Attorney General may disclose the
identity of the special independent
counsel and the scope of his jurisdic-
tion at any point after the appoint-
ment if it would be in the best interest
of justice. If the special independent
counsel resigns, dies, or is removed, the
Attorney General may appoint a re-
placement to complete the investiga-
tion.

(d) Authority of the special independent
counsel. Any special independent coun-
sel appointed under this section shall
exercise, within the scope of his juris-
diction, the full power and independent
authority to exercise all investigative
and prosecutorial functions of the At-
torney General, except for those mat-
ters that specifically require the Attor-
ney General’s personal action under 18
U.S.C. 2516. Neither the Attorney Gen-
eral nor any other officer or employee
of the Department will countermand or
interfere with any decision or action of
the special independent counsel regard-
ing the matter under investigation. Ex-

cept as provided herein, the special
independent counsel shall determine
whether and to what extent he will in-
form or consult with the Attorney Gen-
eral or others within the Department
about the conduct of his duties and re-
sponsibilities. The special independent
counsel’s authority includes:

(1) Conducting proceedings before
grand juries and other investigations;

(2) Participating in court proceedings
and engaging in any litigation, includ-
ing civil and criminal matters, that the
special independent counsel deems nec-
essary;

(3) Appealing any decision of a court
in any proceeding in which the special
independent counsel participates in an
official capacity;

(4) Reviewing all available documen-
tary evidence;

(5) Determining whether to contest
the assertion of any testimonial privi-
lege;

(6) Receiving appropriate national se-
curity clearances;

(7) Making an application to any fed-
eral court for a grant of immunity to
any witness, or for warrants, subpoe-
nas, or other court orders, and for pur-
poses of sections 6003, 6004, and 6005 of
title 18, exercising the authority vested
in a United States Attorney or the At-
torney General;

(8) Inspecting, obtaining, or using the
original or a copy of any tax return, in
accordance with applicable statutes
and regulations, and, for purposes of
section 6103 of the Internal Revenue
Code of 1986 and the regulations issued
thereunder, exercising the powers vest-
ed in a United States Attorney or the
Attorney General;

(9) Initiating and conducting prosecu-
tions in any court of competent juris-
diction, framing and signing indict-
ments, filing informations, and han-
dling all aspects of any case, in the
name of the United States; and

(10) Consulting with the United
States Attorney for the district in
which any violation of law with respect
to which the special independent coun-
sel is appointed was alleged to have oc-
curred.

(e) Personnel and budget. Any special
independent counsel appointed under
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this section shall be authorized to re-
quest the assignment of any Depart-
ment employee to assist the special
independent counsel. The special inde-
pendent counsel shall assign the duties
of such employees while they are as-
signed to the special independent coun-
sel. If necessary, the special independ-
ent counsel may request that the At-
torney General hire additional person-
nel from outside the Department. All
personnel in the Department, including
United States Attorneys, shall cooper-
ate to the fullest extent possible with
the special independent counsel. The
Attorney General shall determine the
budget for the special independent
counsel and may approve any increases
that may be necessary.

(f) Responsibilities of the special inde-
pendent counsel. When the special inde-
pendent counsel has completed the in-
vestigation the special independent
counsel shall either:

(1) Initiate and complete a criminal
prosecution of the subject Member of
Congress or

(2) Issue a final statement to the At-
torney General and the subject Member
of Congress reporting solely that his
investigation is complete and that no
criminal charge will be brought.
In addition, a special independent
counsel may advise the House of Rep-
resentatives or the Senate, as the case
may be, of any substantial and credible
information permitted by law to be dis-
closed which such special independent
counsel receives in carrying out the re-
sponsibilities under this section, that
may constitute grounds for expulsion
or other disciplinary action.

(g) Removal. The special independent
counsel will not be removed from office
except for extraordinary improprieties.

(h) Department regulations. The De-
partment’s regulations, including those
governing recusal, disclosure of infor-
mation, and policies, including those
pertaining to the conduct of criminal
investigations, shall apply to all mat-
ters arising under this section, and to
the special independent counsel, all ex-
isting personnel assigned to him and
all new personnel hired with the ap-
proval of the Attorney General at the
special independent counsel’s request.

(i) Assistance of Assistant Attorney
General for the Criminal Division. In all

matters under this section either the
Attorney General or the special inde-
pendent counsel may request the as-
sistance of the Assistant Attorney
General for the Criminal Division; pro-
vided however, that notwithstanding
any such assistance, the Attorney Gen-
eral must personnally determine
whether a preliminary investigation is
required under paragraphs (a) and (b) of
this section; appoint and define the ju-
risdiction of the special independent
counsel under paragraph (c) of this sec-
tion; determine the special independ-
ent counsel’s budget under paragraph
(e) of this section; and when appro-
priate remove the special independent
counsel under paragraph (g) of this sec-
tion. The special independent counsel
may not delegate his function under
paragraph (f) of this section.

(j) Exception for investigation not ini-
tially involving Member of Congress.
When allegations involving criminality
against a Member of Congress arise out
of a criminal investigation being con-
ducted by the Attorney General, the
Attorney General may allow that ongo-
ing investigation to continue and in-
clude said Member of Congress instead
of invoking the procedures set forth in
this section.

(k) The Attorney General may, upon
the recommendation of the Assistant
Attorney General for the Criminal Di-
vision, grant a single extension, for a
period of not more than 60 days, of the
90-day period referred to in paragraph
(b) above.

[Order No. 1297–88, 53 FR 31323, Aug. 18, 1988,
as amended by Order No. 1331–89, 54 FR 11524,
Mar. 21, 1989]

EFFECTIVE DATE NOTE: At 54 FR 15752, Apr.
19, 1989, § 0.14 was suspended.

Subpart C—Office of the Deputy
Attorney General

§ 0.15 Deputy Attorney General.

(a) The Deputy Attorney General is
authorized to exercise all the power
and authority of the Attorney General,
unless any such power or authority is
required by law to be exercised by the
Attorney General personally.

(b) The Deputy Attorney General
shall advise and assist the Attorney
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General in formulating and implement-
ing Department policies and programs
and in providing overall supervision
and direction to all organizational
units of the Department. Subject to
the general supervision of the Attorney
General, the Deputy Attorney General
shall direct the activities of organiza-
tional units as assigned. In addition,
the Deputy Attorney General shall:

(1) Except as assigned to the Associ-
ate Attorney General by § 0.19(a)(1), ex-
ercise the power and authority vested
in the Attorney General to take final
action in matters pertaining to:

(i) The employment, separation, and
general administration of personnel in
the Senior Executive Service and in
General Schedule grades GS–16 through
GS–18, or the equivalent, and of attor-
neys and law students regardless of
grade or pay in the Department;

(ii) The appointment of special attor-
neys and special assistants to the At-
torney General (28 U.S.C. 515(b));

(iii) The appointment of Assistant
U.S. Trustees and fixing of their com-
pensation; and

(iv) The approval of the appointment
by U.S. Trustees of standing trustees
and the fixing of their maximum an-
nual compensation and percentage fees
as provided in 28 U.S.C. 587(e).

(v) The appointment, employment,
separation, and general administration
of Assistant United States Attorneys
and other attorneys to assist United
States Attorneys when the public in-
terest so requires and fixing their sala-
ries.

(2) Administer the Attorney Gen-
eral’s recruitment program for honor
law graduates and judicial law clerks.

(3) Coordinate Departmental liaison
with White House Staff and the Execu-
tive Office of the President.

(4) Coordinate and control the De-
partment’s reaction to civil disturb-
ances and terrorism.

(5) Perform such other duties and
functions as may be assigned from time
to time by the Attorney General.

(c) The Deputy Attorney General
may redelegate the authority provided
in paragraphs (b)(1) (i), (ii), (iii), and (v)
of this section to take final action in
matters pertaining to the employment,
separation, and general administration
of attorneys and law students in grades

GS–15 and below, to appoint special at-
torneys and special assistants to the
Attorney General pursuant to 28 U.S.C.
515(b), to appoint Assistant United
States Trustees and fix their com-
pensation, and to take final action in
matters pertaining to the appointment,
employment, separation, and general
administration of Assistant United
States Attorneys and other attorneys
to assist United States Attorneys when
the public interest so requires and to
fix their salaries.

(d) The Deputy Attorney General
may redelegate the authority provided
in paragraph (b)(1)(iv) of this section to
take final action in matters pertaining
to the approval of the appointment by
U.S. Trustees of standing trustees and
the fixing of their maximum annual
compensation and percentage fees as
provided in 28 U.S.C. 587(e) to the Di-
rector of the Executive Office for U.S.
Trustees.

(e) The officials to whom the Deputy
Attorney General delegates authority
under paragraph (c) of this section and
any of the officials who may be other-
wise authorized by the Deputy Attor-
ney General to perform any other at-
torney personnel duties may redelegate
those authorities and duties.

(f) The Deputy Attorney General is
authorized, and may delegate author-
ity to the Director of the Asylum Pol-
icy and Review Unit within the Office
of Legal Policy, to:

(1) Compile and disseminate to Immi-
gration and Naturalization Service
(INS) officers information concerning
the persecution of persons in countries
on account of race, religion, national-
ity, membership in a particular social
group, or political opinion.

(2) Review cases decided by the Board
of Immigration Appeals pursuant to 8
CFR 3.1(h)(1)(i);

(3) Review INS asylum decisions in
cases which the Deputy Attorney Gen-
eral directs INS to refer to him.

(4) Assist INS in conducting training
concerning asylum and assist in resolv-
ing questions of policy that may arise.

(g) The Deputy Attorney General is
authorized to exercise the authority
vested in the Attorney General under
section 528(a), Public Law 101–509, to
accept from federal departments and
agencies the services of attorneys and
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non-law enforcement personnel to as-
sist the Department of Justice in the
investigation and prosecution of fraud
or other criminal or unlawful activity
in or against any federally insured fi-
nancial institution or the Resolution
Trust Corporation, and to supervise
such personnel in the conduct of such
investigations and prosecutions.

[Order No. 960–81, 46 FR 52340, Oct. 27, 1981, as
amended by Order No. 1063–84, 49 FR 32065,
Aug. 10, 1984; Order No. 1097–85, 50 FR 25708,
June 21, 1985; Order No. 1176–87, 52 FR 11044,
Apr. 7, 1987; Order No. 1251–88, 53 FR 5370,
Feb. 24, 1988; Order No. 1479–91, 56 FR 10510,
Mar. 13, 1991; Order No. 1949–95, 60 FR 9777,
Feb. 22, 1995]

§ 0.17 Office of Investigative Agency
Policies.

(a) Organization. The Office of Inves-
tigative Agency Policies is headed by a
Director appointed by the Attorney
General. The Director shall be respon-
sible to, and report directly to, the
Deputy Attorney General, and shall
serve at the pleasure of the Attorney
General. The Director shall be chosen
from among the heads of the criminal
investigative agencies of the Depart-
ment, i.e., the Federal Bureau of Inves-
tigation, Drug Enforcement Adminis-
tration, United States Marshals Serv-
ice and Immigration and Naturaliza-
tion Service. The Director shall serve
concurrently as the Director of Inves-
tigative Agency Policies and as head of
the agency for which he or she was
nominated and confirmed. The Director
shall be supported by a staff consisting
of personnel detailed from the criminal
investigative agencies of the Depart-
ment, and from the Criminal Division.
The staff shall be nominated by these
various agencies, subject to the ap-
proval of the Director.

(b) Functions. Subject to the general
supervision and direction of the Attor-
ney General and Deputy Attorney Gen-
eral, the Director shall in the areas of
overlapping jurisdiction of the crimi-
nal investigative agencies:

(1) Take all steps necessary to im-
prove coordination among the criminal
investigative agencies of the Depart-
ment, both within the United States
and abroad;

(2) Assure, to the extent appropriate,
consistent operational guidelines for

the criminal investigative agencies of
the Department;

(3) Establish procedures, structures
and mechanisms for coordinating the
collection and dissemination of intel-
ligence relating to the Department’s
law enforcement responsibilities;

(4) Establish procedures and policies
relating to procurement for the crimi-
nal investigative agencies of the De-
partment, including but not limited to
procurement of communications and
computer systems;

(5) Determine and establish proce-
dures for the coordination of all auto-
mation systems;

(6) Determine and establish plans to
ensure the effective deployment of
criminal investigative agency task
forces;

(7) Establish procedures for coordi-
nating the apprehension of fugitives;

(8) Establish programs to coordinate
training among the criminal investiga-
tive agencies of the Department;

(9) Provide advice to the Attorney
General and the Deputy Attorney Gen-
eral on all investigative policies, proce-
dures and activities that warrant uni-
form treatment or coordination among
the criminal investigative agencies of
the Department;

(10) Provide advice to the Attorney
General and the Deputy Attorney Gen-
eral on the budgetary and resource re-
quests of the criminal investigative
agencies of the Department;

(11) Perform such other functions as
may be necessary for the effective pol-
icy-level coordination of criminal in-
vestigations by the criminal investiga-
tive agencies of the Department, par-
ticularly with respect to drug traffick-
ing, fugitive apprehension, violence,
and related areas, and for the elimi-
nation of waste and duplication in
these functions.

(12) Perform such special duties as
may be assigned by the Attorney Gen-
eral or the Deputy Attorney General
from time to time.

(c) Cooperation. Officials of the Fed-
eral Bureau of Investigation, the Drug
Enforcement Administration, the
United States Marshals Service, the
Immigration and Naturalization Serv-
ice and all other components of the De-
partment that may be requested by the
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Director of Investigative Agency Poli-
cies shall provide such information as
the Director may request.

(d) Review. Prior to making any deci-
sion having a significant impact on any
criminal investigative agency of the
Department, the Director shall consult
with the head of such agency, or the
designee of the head of such agency.
Any head of a criminal investigative
agency shall have an opportunity to
seek review of any decision of the Di-
rector by the Deputy Attorney General
or the Attorney General.

(e) Scope. Nothing in this section
shall be interpreted to alter or dimin-
ish the responsibilities of the Depart-
ment’s criminal investigative agencies,
or of other components of the Depart-
ment, including the Criminal Division
and the United States Attorneys, in
the investigation and prosecution of
violations of federal criminal law.

(f) Reservation. This policy is set
forth solely for the purpose of internal
Department of Justice guidance. It is
not intended to, does not, and may not
be relied upon to create any rights,
substantive or procedural, that are en-
forceable at law by any party in any
matter, civil or criminal, nor does it
place any limitations on otherwise law-
ful investigative or litigative preroga-
tives of the Department of Justice.

[Order No. 1814–93, 58 FR 62260, Nov. 26, 1993]

§ 0.18a Office of Small and Disadvan-
taged Business Utilization.

The Office of Small and Disadvan-
taged Business Utilization is headed by
a Director appointed by the Attorney
General, who shall be responsible to,
and report directly to, the Deputy At-
torney General. Subject to the general
supervision and direction of the Deputy
Attorney General, the Director shall:

(a) Be responsible for the implemen-
tation and execution of the functions
and duties required by sections 637 and
644 of title 15 U.S. Code;

(b) Establish Department goals for
the participation by small businesses,
including small businesses owned and
controlled by socially and economi-
cally disadvantaged individuals, in De-
partment procurement contracts;

(c) Have supervisory authority over
Department personnel to the extent
that the functions and duties of such

personnel relate to the functions and
duties described in paragraph (a) of
this section;

(d) Provide resource information and
technical training and assistance re-
garding utilization of small businesses,
including small businesses owned and
controlled by socially and economi-
cally disadvantaged individuals, to De-
partment personnel who perform pro-
curement functions;

(e) Assign a small business technical
adviser to any Department offices to
which the Small Business Administra-
tion assigns a procurement center rep-
resentative, in accordance with section
644(k)(6) of title 15 U.S. Code;

(f) Develop and implement appro-
priate outreach programs to include
small minority businesses in procure-
ment contracts;

(g) Cooperate and consult regularly
with the Small Business Administra-
tion with respect to the functions and
duties described in paragraph (a) of
this section;

(h) Review, evaluate and report to
the Deputy Attorney General on the
performance of organizational units of
the Department in accomplishing the
goals for utilization of small and dis-
advantaged businesses; and

(i) Prepare the Department’s annual
report to the Small Business Adminis-
tration on the extent of participation
by small and disadvantaged businesses
in Department procurement contracts.

[Order No. 906–80, 45 FR 52145, Aug. 6, 1980]

Subpart C–1—Office of the
Associate Attorney General

§ 0.19 Associate Attorney General.
(a) The Associate Attorney General

shall advise and assist the Attorney
General and the Deputy Attorney Gen-
eral in formulating and implementing
Departmental policies and programs.
The Associate Attorney General shall
also provide overall supervision and di-
rection to organizational units as as-
signed. In addition the Associate At-
torney General shall:

(1) Exercise the power and the au-
thority vested in the Attorney General
to take final action in matters pertain-
ing to the employment, separation, and
general administration of attorneys
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and law students in pay grades GS–15
and below in organizational units sub-
ject to his direction.

(2) Perform such other duties as may
be especially assigned from time to
time by the Attorney General.

(3) Exercise the power and authority
vested in the Attorney General to au-
thorize the Director of the U.S. Mar-
shals Service to deputize persons to
perform the functions of a Deputy U.S.
Marshal.

(b) The Associate Attorney General
may redelegate the authority provided
in paragraph (a)(1) of this section to
the official in the Office of the Deputy
Attorney General responsible for attor-
ney personnel management.

(c) The Associate Attorney General is
the Attorney General’s designee for
purposes of determining whether,
under part 39 of this title, a handi-
capped person can achieve the purpose
of a program without fundamental
changes in its nature, and whether an
action would result in a fundamental
alteration in the nature of a program
or activity or in undue financial and
administrative burdens. The Associate
Attorney General may not redelegate
this authority.

[Order No. 960–81, 46 FR 52341, Oct. 27, 1981, as
amended by Order No. 1047–84, 49 FR 6485,
Feb. 22, 1984; Order No. 1106–85, 50 FR 36055,
Sept. 5, 1985; Order No. 1251–88, 53 FR 5370,
Feb. 24, 1988]

Subpart D—Office of the Solicitor
General

§ 0.20 General functions.
The following-described matters are

assigned to, and shall be conducted,
handled, or supervised by, the Solicitor
General, in consultation with each
agency or official concerned:

(a) Conducting, or assigning and su-
pervising, all Supreme Court cases, in-
cluding appeals, petitions for and in op-
position to certiorari, briefs and argu-
ments, and, in accordance with § 0.163,
settlement thereof.

(b) Determining whether, and to
what extent, appeals will be taken by
the Government to all appellate courts
(including petitions for rehearing en
banc and petitions to such courts for
the issuance of extraordinary writs)
and, in accordance with § 0.163, advising

on the approval of settlements of cases
in which he had determined that an ap-
peal would be taken.

(c) Determining whether a brief ami-
cus curiae will be filed by the Govern-
ment, or whether the Government will
intervene, in any appellate court.

(d) Assisting the Attorney General,
the Deputy Attorney General and the
Associate Attorney General in the de-
velopment of broad Department pro-
gram policy.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 445–70, 35 FR 19397,
Dec. 23, 1970; Order No. 960–81, 46 FR 52341,
Oct. 27, 1981]

§ 0.21 Authorizing intervention by the
Government in certain cases.

The Solicitor General may in con-
sultation with each agency or official
concerned, authorize intervention by
the Government in cases involving the
constitutionality of acts of Congress.

Subpart D–1—Executive Office for
U.S. Attorneys

§ 0.22 General functions.
The Executive Office for United

States Attorneys shall be under the di-
rection of a Director who shall:

(a) Provide general executive assist-
ance and supervision to the offices of
the U.S. Attorneys, including:

(1) Evaluating the performance of the
offices of the U.S. Attorneys, making
appropriate reports and inspections
and taking corrective action were indi-
cated.

(2) Coordinating and directing the re-
lationship of the offices of the U.S. At-
torneys with other organizational
units of the Department of Justice.

(b) Publish and maintain a U.S. At-
torneys’ Manual and a United States
Attorneys’ Bulletin for the internal
guidance of the U.S. Attorneys’ offices
and those other organizational units of
the Department concerned with litiga-
tion.

(c) Supervise the operation of the Of-
fice of Legal Education, the Attorney
General’s Advocacy Institute and the
Legal Education Institute, which shall
develop, conduct and authorize the
training of all Federal legal personnel.

(d) Provide the Attorney General’s
Advisory Committee of United States
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Attorneys with such staff assistance
and funds as are reasonably necessary
to carry out the Committee’s respon-
sibilities (28 CFR 0.10(d)).

(e) Establish policy and procedures
for the satisfaction, collection, or re-
covery of criminal fines, special assess-
ments, penalties, interest, bail bond
forfeitures, restitution, and court costs
in criminal cases consistent with § 0.171
of this chapter.

[Order No. 960–81, 46 FR 52341, Oct. 27, 1981, as
amended by Order No. 1413–90, 55 FR 19064,
May 8, 1990]

Subpart D–2—Office of Legal
Policy

§ 0.23 General functions.
The Office of Legal Policy shall be

headed by an Assistant Attorney Gen-
eral. The principal responsibilities of
the Office shall be to plan, develop, and
coordinate the implementation of
major policy initiatives of high prior-
ity to the Department and to the Ad-
ministration. In addition, the Assist-
ant Attorney General, Office of Legal
Policy, shall:

(a) Examine and study legislation
and other policy proposals and coordi-
nate Departmental efforts to secure en-
actment of those of special interest to
the Department and the Administra-
tion.

(b) Assist the Attorney General and
the Deputy Attorney General in fulfill-
ing responsibilities of the Federal
Legal Council to promote coordination
and communication among Federal
legal offices with the goal of achieving
effective, consistent, and efficient
management of legal resources
throughout the Federal Government.

(c) Manage and coordinate the dis-
charge of Departmental responsibil-
ities related to the Freedom of Infor-
mation Act (5 U.S.C. 552) and the Pri-
vacy Act (5 U.S.C. 552a), including co-
ordination and implementation of pol-
icy development and compliance with-
in executive agencies and Depart-
mental units relative to the Freedom
on Information Act and within Depart-
mental units relative to the Privacy
Act; and supervise the Office of Infor-
mation and Privacy which will, except
as otherwise directed by the Attorney
General, act on appeals taken from De-

partmental denials of access to records
under the Privacy Act and the Free-
dom of Information Act.

(d) Advise and assist the Attorney
General and the Deputy Attorney Gen-
eral regarding the selection and ap-
pointment of Federal judges.

(e) Administer the Federal Justice
Research Program.

(f) Represent the Department on the
Administrative Conference of the
United States and, as appropriate, on
regulatory reform matters.

(g) Participate, as appropriate, in in-
ternal budget hearings of the Depart-
ment with regard to policy implica-
tions of resource allocations and re-
source implications of major policy ini-
tiatives; and advise the Assistant At-
torney General for Administration
with regard to information require-
ments for Departmental policy formu-
lation.

(h) Advise appropriate Departmental
officials, from time to time, on inves-
tigation, litigation, negotiation, penal,
or correctional policies to insure the
compatibility of those policies with
overall Departmental goals.

(i) Perform such other duties and
functions as may be specially assigned
by the Attorney General and the Dep-
uty Attorney General.
In carrying out his responsibilities
under this section, the Assistant Attor-
ney General, Office of Legal Policy,
shall have the right to call upon the
relevent Departmental units for per-
sonnel and other assistance.

[Order No. 960–81, 46 FR 52341, Oct. 27, 1981, as
amended by Order No. 1054–84, 49 FR 10118,
Mar. 19, 1984; Order No. 1055–84, 49 FR 12253,
Mar. 29, 1984]

§ 0.23a Office of Information and Pri-
vacy.

(a) There is established, in the Office
of Legal Policy, the Office of Informa-
tion and Privacy, which, under the gen-
eral supervision and direction of the
Assistant Attorney General, Office of
Legal Policy, shall:

(1) Act on behalf of the Attorney
General on Freedom of Information
Act and Privacy Act appeals under
§§ 16.8, 16.48, 16.50(d) and 16.52, respec-
tively, under the supervision of the As-
sistant Attorney General, Office of
Legal Policy, except that:
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(i) In the case of a denial of a request
by the Assistant Attorney General, Of-
fice of Legal Policy, the Attorney Gen-
eral or his designee shall act on the ap-
peal, and

(ii) A denial of a request by the At-
torney General shall constitute the
final action of the Department on that
request.

(2) Provide staff support to the De-
partment Review Committee, estab-
lished by § 17.148 of this chapter.

(3) Advise executive agencies and or-
ganizational units of the Department
on questions relating to interpretation
and application of the Freedom of In-
formation Act and advise the Depart-
ment on questions relating to interpre-
tation and application of the Privacy
Act.

(4) Coordinate the development and
implementation of and compliance
with Freedom of Information Act pol-
icy within the executive agencies and
all organizational units of the Depart-
ment.

(5) Undertake, arrange, or support
training and informational programs
concerning both acts for the executive
agencies and the Department.

(6) Undertake such other responsibil-
ities as may be assigned by the Assist-
ant Attorney General, Office of Legal
Policy.

(b) All federal agencies which intend
to deny Freedom of Information Act
requests raising novel issues should
consult with the Office of Information
and Privacy to the extent practicable.

[Order No. 973–82, 47 FR 10809, Mar. 12, 1982,
as amended by Order No. 1055–84, 49 FR 12253,
Mar. 29, 1984]

§ 0.23b Office of Asylum Policy and Re-
view.

There is established, in the Office of
Legal Policy, the Asylum Policy and
Review Unit, headed by a Director,
under the general supervision and di-
rection of the Assistant Attorney Gen-
eral, Office of Legal Policy, and exer-
cising such duties as the Deputy Attor-
ney General delegates pursuant to 28
CFR 0.15(f) or otherwise assigns to it.

[Order No. 1176–87, 52 FR 11044, Apr. 7, 1987]

Subpart E—Office of Legal
Counsel

§ 0.25 General functions.

The following-described matters are
assigned to, and shall be conducted,
handled, or supervised by, the Assist-
ant Attorney General, Office of Legal
Counsel:

(a) Preparing the formal opinions of
the Attorney General; rendering infor-
mal opinions and legal advice to the
various agencies of the Government;
and assisting the Attorney General in
the performance of his functions as
legal adviser to the President and as a
member of, and legal adviser to, the
Cabinet.

(b) Preparing and making necessary
revisions of proposed Executive orders
and proclamations, and advising as to
their form and legality prior to their
transmission to the President; and per-
forming like functions with respect to
regulations and other similar matters
which require the approval of the
President or the Attorney General.

(c) Rendering opinions to the Attor-
ney General and to the heads of the
various organizational units of the De-
partment on questions of law arising in
the administration of the Department.

(d) Approving proposed orders of the
Attorney General, and orders which re-
quire the approval of the Attorney
General, as to form and legality and as
to consistency and conformity with ex-
isting orders and memoranda.

(e) Coordinating the work of the De-
partment of Justice with respect to the
participation of the United States in
the United Nations and related inter-
national organizations and advising
with respect to the legal aspects of
treaties and other international agree-
ments.

(f) When requested, advising the At-
torney General in connection with his
review of decisions of the Board of Im-
migration Appeals and other organiza-
tional units of the Department.

(g) Designating within the Office of
Legal Counsel:

(1) A liaison officer, and an alternate,
as a representative of the Department
in all matters concerning the filing of
departmental documents with the Of-
fice of the Federal Register, and
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(2) A certifying officer, and an alter-
nate, to certify copies of documents re-
quired to be filed with the Office of the
Federal Register (1 CFR 16.1).

(h) Approving certain blind trusts, as
required by section 202(f)(4)(B) of the
Ethics in Government Act of 1978, 92
Stat. 1843.

(i) Consulting with the Director of
the Office of Government Ethics re-
garding the development of policies,
rules, regulations, procedures and
forms relating to ethics and conflicts
of interest, as required by section 402 of
the Ethics in Government Act of 1978,
92 Stat. 1862.

(j) Taking actions to ensure imple-
mentation of Executive Order 12612 (en-
titled ‘‘Federalism’’), including deter-
mining which Department policies
have sufficient federalism implications
to warrant preparation of a Federalism
Assessment, reviewing Assessments for
adequacy, and executing certifications
for the Assessments.

(k) Performing such special duties as
may be assigned by the Attorney Gen-
eral, the Deputy Attorney General, or
the Associate Attorney General from
time to time.

[Order 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order 445–70, 35 FR 19397, Dec. 23,
1970; Order 623–75, 40 FR 42746, Sept. 16, 1975;
Order 960–81, 46 FR 52342, Oct. 27, 1981; Order
1054–84, 49 FR 10118, Mar. 19, 1984; Order 1260–
88, 53 FR 9435, Mar. 23, 1988]

Subpart E–1—Office of
International Programs

§ 0.26 Organization.
There shall be within the Office of

the Deputy Attorney General an Office
of International Programs.

(a) Director. The Office of Inter-
national Programs shall be headed by a
Director appointed by the Attorney
General.

(b) Functions. The Director of the Of-
fice of International Programs shall
discharge the following duties:

(1) Coordinate all proposals for the
Department of Justice, or Department
of Justice personnel, to provide foreign
countries with training or technical as-
sistance in the fields of law enforce-
ment, administration of justice, legis-
lation, and economic reform and demo-
cratic institution-building initiatives.

(2) Assist the Deputy Attorney Gen-
eral in coordinating the activities of
the International Criminal Investiga-
tive Training Assistance Program and
in coordinating responses to requests
for international training and tech-
nical assistance submitted to the
INTERPOL–U.S. National Central Bu-
reau and other Department of Justice
units.

(3) Serve as the focal point, on behalf
of the Deputy Attorney General, for
administrative matters involving
international activities, including
overseas staffing, of all Department of
Justice units.

(4) Coordinate arrangements and
preparations for contacts by the Attor-
ney General and Deputy Attorney Gen-
eral with officials of foreign govern-
ments, foreign non-governmental orga-
nizations, and international organiza-
tions.

(5) As required, advise the Deputy At-
torney General on matters relating to
non-operational foreign travel by De-
partment of Justice personnel.

(6) Serve as a primary liaison with
the Department of State, with other
appropriate federal, state and local
agencies, and with appropriate non-
governmental institutions, regarding
training and technical assistance to
foreign countries in the fields of law
enforcement, administration of justice,
legislation, and economic reform and
democratic institution-building initia-
tives.

(7) Review and coordinate all planned
and ongoing training and technical as-
sistance activities in the fields of law
enforcement, administration of justice,
legislation, and economic reform and
democratic institution-building initia-
tives by Department of Justice person-
nel in foreign countries.

(8) As needed, facilitate logistical ar-
rangements for Department of Justice
personnel to engage in approved train-
ing and technical assistance activities
in the fields of law enforcement, ad-
ministration of justice, legislation, and
economic reform and democratic insti-
tution-building initiatives in foreign
countries.

(9) Coordinate Department of Justice
views on proposals for entities outside
the Department, including inter-
national organizations, to conduct
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training and technical assistance ac-
tivities in the fields of law enforce-
ment, administration of justice, legis-
lation, and economic reform and demo-
cratic institution-building initiatives
in or for foreign countries.

(10) Serve as a focal point, on behalf
of the Deputy Attorney General, for
resolution, within the Department of
Justice, of issues regarding inter-
national policy.

(11) Coordinate, on behalf of the Dep-
uty Attorney General, legislation rel-
evant to Department of Justice train-
ing and technical assistance activities
in or for foreign countries.

(12) Perform such other duties and
functions as may be specially assigned
by the Deputy Attorney General.

(c) Relationship with other Depart-
mental units. The Office of Inter-
national Programs shall:

(1) Maintain continual liaison with
interested components of the Depart-
ment on international matters.

(2) Develop and administer effective
mechanisms to ensure thorough consid-
eration, by interested components of
the Department, of all proposals for
international training and technical
assistance by Department personnel.

(d) Redelegation of authority. The Di-
rector is authorized to redelegate to
any subordinate member of the Office
of International Programs any of the
authority, functions or duties vested in
the Director by this subpart.

[Order No. 1606–92, 57 FR 32438, July 22, 1992]

Subpart E–2—Office of Legislative
and Intergovernmental Affairs

§ 0.27 General functions.

The following-described matters are
assigned to, and shall be conducted,
handled, or supervised by, the Assist-
ant Attorney General, Office of Legis-
lative and Intergovernmental Affairs:

(a) Maintaining liaison between the
Department and the Congress.

(b) Reviewing, coordinating and sub-
mitting departmental legislative re-
ports.

(c) Coordinating the preparation and
submission of proposed departmental
legislation.

(d) Maintaining liaison between the
Department and State and local gov-
ernments and their representative or-
ganizations.

(e) Consulting with State and local
officials and their representative orga-
nizations to inform them of Depart-
ment policy and law enforcement ini-
tiatives that may affect State and
local governments.

(f) Performing such other duties re-
specting legislative matters as may be
assigned by the Attorney General, the
Deputy Attorney General, or the Asso-
ciate Attorney General.

[Order No. 504–73, 38 FR 6893, Mar. 14, 1973, as
amended by Order No. 623–75, 40 FR 42746,
Sept. 16, 1975; Order No. 960–81, 46 FR 52343,
Oct. 27, 1981; Order No. 1054–84, 49 FR 10118,
Mar. 19, 1984. Redesignated by Order No. 1497–
91, 56 FR 25629, June 5, 1991]

Subpart E–3—Office of Public
Affairs

§ 0.28 General functions.

The Office of Public Affairs is headed
by a Director of Public Affairs who
shall:

(a) Handle matters pertaining to re-
lations with the public generally.

(b) Disseminate information to the
press, the radio and television services,
the public, members of Congress, offi-
cials of Government, schools, colleges,
and civic organizations.

(c) Coordinate the relations of the
Department of Justice with the news
media.

(d) Serve as a central agency for in-
formation relating to the work and ac-
tivities of all agencies of the Depart-
ment.

(e) Prepare public statements and
news releases.

(f) Coordinate Department publica-
tions.

(g) Assist the Attorney General and
other officials of the Department in
preparing for news conferences, inter-
views and other contacts with the news
media.

[Order No. 960–81, 46 FR 52343, Oct. 27, 1981.
Redesignated by Order No. 1497–91, 56 FR
25629, June 5, 1991]
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Subpart F—Community Relations
Service

§ 0.30 General functions.

The following-described matters are
assigned to, and shall be conducted,
handled, or supervised by, the Director
of the Community Relations Service:

(a) Exercise of the powers and per-
formance of the functions vested in the
Attorney General by sections 204(d),
205, 1002, and 1003(a) of the Civil Rights
Act of 1964 (78 Stat. 267) and section 2
of Reorganization Plan No. 1 of 1966.

(b) Preparation and submission of the
annual report to the Congress required
by section 1004 of that Act.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 445–70, 35 FR 19397,
Dec. 23, 1970; Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 960–81, 46 FR 52343,
Oct. 27, 1981]

§ 0.31 Designating officials to perform
the functions of the Director.

(a) In case of a vacancy in the Office
of the Director of the Community Rela-
tions Service, the Deputy Director of
the Service shall perform the functions
and duties of the Director.

(b) The Director is authorized, in
case of absence from his office or in
case of his inability or disqualification
to act, to designate the Deputy Direc-
tor to act in his stead. In unusual cir-
cumstances, or in the absence of the
Deputy Director, a person other than
the Deputy Director may be so des-
ignated by the Director.

§ 0.32 Applicability of existing depart-
mental regulations.

Departmental regulations which are
generally applicable to units or person-
nel of the Department of Justice shall
be applicable with respect to the Com-
munity Relations Service and to the
Director and personnel thereof, except
to the extent, if any, that such regula-
tions may be inconsistent with the in-
tent and purposes of section 1003(b) of
the Civil Rights Act of 1964.

Subpart F–1—Office of
Intelligence Policy and Review

§ 0.33a Organization.
The Office of Intelligence Policy and

Review shall be headed by a Counsel
for Intelligence Policy, appointed by
the Attorney General.

[Order No. 960–81, 46 FR 52343, Oct. 27, 1981]

§ 0.33b Functions.
The Counsel for Intelligence Policy

shall:
(a) Advise and assist the Attorney

General in carrying out his responsibil-
ities under Executive Order 12036,
‘‘United States Intelligence Activi-
ties;’’

(b) Serve as the Department rep-
resentative on interdepartmental
boards, committees and other groups
dealing with intelligence and counter-
intelligence matters;

(c) Oversee the development, coordi-
nation and implementation of Depart-
ment policy with regard to intel-
ligence, counterintelligence and na-
tional security matters;

(d) Participate in the development,
implementation and review of United
States intelligence policies, including
procedures for the conduct of intel-
ligence and counterintelligence activi-
ties;

(e) Evaluate Departmental activities
and existing and proposed domestic and
foreign intelligence and counterintel-
ligence activities to determine their
consistency with United States intel-
ligence policies and law;

(f) Formulate policy alternatives and
recommend action by the Department
and other executive agencies in achiev-
ing lawful United States intelligence
and counterintelligence objectives;

(g) Analyze and interpret current
statutes, Executive orders, guidelines,
and other directives pertaining to do-
mestic security, foreign intelligence
and counterintelligence activities; and

(h) Review and comment upon pro-
posed statutes, guidelines, and other
directives with regard to intelligence
activities; and, in conjunction with the
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Office of Legal Counsel, review and
comment upon the form and legality of
proposed Executive Orders that touch
upon matters related to the function of
this Office;

(i) Supervise the preparation of cer-
tifications and applications for orders
under the Foreign Intelligence Surveil-
lance Act and the representation of the
United States before the United States
Foreign Intelligence Surveillance
Court;

(j) Recommend action by the Depart-
ment of Justice with regard to applica-
tions for foreign intelligence and coun-
terintelligence electronic surveil-
lances, as well as for other investiga-
tive activities by executive branch
agencies;

(k) Monitor intelligence and counter-
intelligence activities by executive
branch agencies to insure conformity
with Department objectives;

(l) Prepare periodic and special intel-
ligence reports describing and evaluat-
ing domestic and foreign intelligence
and counterintelligence activities and
assessing trends or changes in these ac-
tivities;

(m) Provide a quality control review
for all outgoing intelligence and coun-
terintelligence reports;

(n) Supervise the preparation of the
Office’s submission for the annual
budget; and

(o) Perform other duties pertaining
to intelligence activities as may be as-
signed by the Attorney General.

[Order No. 875–80, 45 FR 13729, Mar. 3, 1980, as
amended by Order No. 960–81, 46 FR 52343,
Oct. 27, 1981]

§ 0.33c Relationship to other depart-
mental units.

(a) Internal security functions at
§ 0.61 shall continue to be the respon-
sibility of the Assistant Attorney Gen-
eral in charge of the Criminal Division.

(b) The Assistant Attorney General
for Administration shall be responsible
for providing advice relating to basic
Department policy for security and
shall direct all Department security
programs assigned at § 0.75(p).

(c) Responsibility for conducting
criminal investigations shall continue
to rest with the head of the Depart-
mental investigative or prosecutive

unit having jurisdiction over the sub-
ject matter.

(d) Responsibility for conducting in-
telligence activities shall continue to
rest with the head of the Departmental
unit having jurisdiction over the sub-
ject matter.

(e) In rendering legal opinions, the
Counsel for Intelligence Policy shall
consult with the Office of Legal Coun-
sel whenever the Counsel determines:

(1) That a question raises significant
implications for activities of the gov-
ernment other than intelligence activi-
ties, or

(2) That other facts or circumstances
make such consultation appropriate.

[Order No. 875–80, 45 FR 13729, Mar. 3, 1980]

Subpart F–2—INTERPOL-United
States National Central Bureau

§ 0.34 General functions.

The following functions are assigned
to, and shall be conducted, handled, or
supervised by, the Chief of the United
States National Central Bureau, Inter-
national Criminal Police Organization
(INTERPOL—U.S. National Central
Bureau), as authorized by statute and
within guidelines prescribed by the De-
partment of Justice, in conjunction
with the Department of Treasury:

(a) Facilitate international law en-
forcement cooperation as the United
States representative with the Inter-
national Criminal Police Organization
(INTERPOL), on behalf of the Attorney
General, pursuant to 22 U.S.C. 263a.

(b) Represent the U.S. National Cen-
tral Bureau at criminal law enforce-
ment and international law enforce-
ment conferences and symposia.

(c) Serve as a member of the Execu-
tive Committee of INTERPOL–United
States National Central Bureau
(INTERPOL–USNCB).

(d) Transmit information of a crimi-
nal justice, humanitarian, or other law
enforcement related nature between
National Central Bureaus of
INTERPOL member countries, and law
enforcement agencies within the
United States and abroad; and respond
to requests by law enforcement agen-
cies, and other legitimate requests by
appropriate organizations, institutions
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and individuals, when in agreement
with the INTERPOL constitution.

(e) Coordinate and integrate informa-
tion for investigations of an inter-
national nature and identify those in-
volving patterns and trends of criminal
activities.

(f) Conduct analyses of patterns of
international criminal activities, when
specific patterns are observed.

(g) Establish and collect user fees to
process name checks and background
records for licensing, humanitarian and
other non-law enforcement purposes.

[Order No. 960–81, 46 FR 52343, Oct. 27, 1981, as
amended by Order No. 1295–88, 53 FR 30990,
Aug. 17, 1988; Order No. 1441–90, 55 FR 32403,
Aug. 9, 1990; Order No. 1491–91, 56 FR 21600,
May 10, 1991]

Subpart G—Office of the Pardon
Attorney

CROSS REFERENCE: For regulations pertain-
ing to the Office of Pardon Attorney, see
part 1 of this chapter.

§ 0.35 General functions; delegation of
authority.

Under the general supervision of the
Attorney General and the direction of
the Associate Attorney General, the
following-described matters are as-
signed to, and shall be conducted, han-
dled or supervised by, the Pardon At-
torney but subject to the limitation
contained in § 0.36 of this chapter.

(a) Exercise of the powers and per-
formance of the functions vested in the
Attorney General by §§ 1.1 through 1.8
inclusive of this chapter.

(b) Performance of such other duties
as may be assigned by the Attorney
General or the Associate Attorney
General.

[Order No. 1012–83, 48 FR 22290, May 18, 1983]

§ 0.36 Recommendations.
The Pardon Attorney shall submit all

recommendations in clemency cases
through the Associate Attorney Gen-
eral and the Associate Attorney Gen-
eral shall exercise such discretion and
authority as is appropriate and nec-
essary for the handling and transmittal
of such recommendations to the Presi-
dent.

[Order No. 1012–83, 48 FR 22290, May 18, 1983]

Subpart G–1—Executive Office for
United States Trustees

§ 0.37 Organization.

The Executive Office for United
States Trustees shall be headed by a
Director appointed by the Attorney
General.

[Order No. 960–81, 46 FR 52344, Oct. 27, 1981]

§ 0.38 Functions.

The Director shall have responsibil-
ity for assisting the Attorney General
and the Deputy Attorney General in
supervising and providing general co-
ordination and assistance to United
States Trustees. The Director shall
perform such duties relating to such
functions and others under the Bank-
ruptcy Reform Act of 1978 as may be
assigned by the Attorney General or
the Deputy Attorney General.

[Order No. 960–81, 46 FR 52344, Oct. 27, 1981]

Subpart G–2—Office of
Professional Responsibility

SOURCE: Order No. 833–79, 45 FR 27754, Apr.
24, 1980.

§ 0.39 Organization.

The Office of Professional Respon-
sibility shall be headed by a Counsel,
appointed by the Attorney General.
The Counsel shall be subject to the
general supervision and direction of
the Attorney General or, whenever ap-
propriate, of the Deputy Attorney Gen-
eral or the Associate Attorney General
or the Solicitor General.

§ 0.39a Functions.

The Counsel on Professional Respon-
sibility shall:

(a) Receive and review any informa-
tion or allegation concerning conduct
by a Department employee that may be
in violation of law, regulations or or-
ders, or of applicable standards of con-
duct or may constitute mismanage-
ment, gross waste of funds, abuse of au-
thority, or a substantial and specific
danger to public health or safety. How-
ever, this provision does not preempt
the primary responsibility of internal
inspection units of the Department to
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receive such information or allegations
and to conduct investigations.

(b) Receive and review any allegation
of reprisal against an employee or ap-
plicant who discloses information pur-
suant to paragraph (a) of this section.
Any disclosure by an employee or ap-
plicant to the appropriate internal in-
spection unit of the Department under
this subsection shall constitute disclo-
sure to the Attorney General or the
Counsel.

(c) Make such preliminary inquiry as
may be necessary to determine wheth-
er the matter should be referred to an-
other official within the Department.

(d) Refer any matter that appears to
warrant examination in the following
manner:

(1) If the matter appears to involve a
violation of law, to the head of the in-
vestigative agency having jurisdiction
to investigate such violations;

(2) If the matter appears not to in-
volve a violation of law, to the head of
the office, division, bureau or board to
which the employee is assigned, or to
the head of its internal inspection unit;

(3) If referral to the official indicated
in paragraph (d)(1) or (2) of this section
would be inappropriate, to the Attor-
ney General and the Deputy Attorney
General or, if referral to both the At-
torney General and the Deputy Attor-
ney General would also be inappropri-
ate, to whichever of them would be
proper or to the Associate Attorney
General or the Solicitor General.

(e) Receive. (1) Reports containing the
findings of any investigation under-
taken upon matters referred under
paragraph (d)(2) of this section and the
administrative sanction to be imposed,
if any sanction is warranted; and

(2) Monthly reports from the internal
inspection units setting forth any in-
formation or allegations received pur-
suant to paragraph (a) or (b) of this
section and the status of any pending
investigations.

(f) Notify within a reasonable period
of time any person who has submitted
information or made allegations pursu-
ant to paragraph (a) or (b) of this sec-
tion of the final result of any inves-
tigation undertaken: Provided, That
such notification is permitted by and
accords with applicable statutes and
regulations.

(g) Recommend to the Attorney Gen-
eral, the Deputy Attorney General, the
Associate Attorney General, or the So-
licitor General what further action
should be undertaken with regard to
any matter referred to such official
under paragraph (d)(3) of this section,
including the assignment of any task
force or individual to undertake the ac-
tion recommended and any special ar-
rangements that appear warranted.

(h) Undertake any investigation of a
matter referred under paragraph (d)(3)
of this section that may be assigned by
the Attorney General, the Deputy At-
torney General, the Associate Attorney
General, or the Solicitor General, or
cooperate with any other organization,
task force, or individual that may be
assigned by such official to undertake
the investigation.

(i) Submit to the Attorney General
and the Deputy Attorney General or, if
submission to both would be inappro-
priate, to whichever of them would be
proper or to the Associate Attorney
General or the Solicitor General:

(1) An immediate report concerning
any matter referred under paragraph
(d)(1) or (d)(2) of this section that
should be brought to the attention of a
higher official;

(2) An immediate report concerning
the adequacy of any investigation of a
matter referred under paragraph (d) of
this section, if the Counsel believes
that a significant question exists as to
the adequacy of such investigation; and

(3) An annual report, or a semi-an-
nual report if the Counsel determines
this to be necessary, reviewing and
evaluating the activities of internal in-
spection units, or where there are no
such units, the discharge of comparable
duties within the Department.

(j) Submit recommendations to the
Attorney General and the Deputy
Attoney General on the need for
changes in policies or procedures that
become evident during the course of
the Counsel’s inquiries.

(k) Undertake any other responsibil-
ities assigned by the Attorney General
including duties relating to the im-
provement of the performance of the
Department.
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§ 0.39b Confidentiality of information.
Whenever any employee of or appli-

cant to the Department provides infor-
mation pursuant to § 0.39a(a) or (b), the
Counsel and the internal inspection
unit shall maintain the confidentiality
of the employee or applicant unless the
employee or applicant consents to the
release of his or her identity or the
Counsel determines that the disclosure
of the identity is necessary to resolve
the allegation.

§ 0.39c Stays of certain personnel ac-
tions in the Federal Bureau of In-
vestigation.

(a) The Counsel may, with respect to
employees of the Federal Bureau of In-
vestigation, request the Attorney Gen-
eral to stay any personnel action for
any period which the Attorney General
considers appropriate if the Counsel de-
termines that there are reasonable
grounds to believe that the personnel
action was taken, or is to be taken, as
a reprisal for a disclosure of informa-
tion by the employee to the Attorney
General (or the Department official
designated by the Attorney General for
such purpose) which the employee rea-
sonably believes evidences:

(1) A violation of any law, rule or
regulation; or

(2) Mismanagement, a gross waste of
funds, abuse of authority or a substan-
tial and specific danger to public
health or safety.

(b) The Attorney General, when re-
quested to stay a personnel action
under paragraph (a) of this section,
may stay such action when the Attor-
ney General determines that under the
facts and circumstances involved such
stay would be appropriate.

§ 0.39d Relationship to other depart-
mental units.

(a) Primary responsibility for assur-
ing the maintenance of the highest
standards of professional responsibility
by Department employees shall con-
tinue to rest with the heads of the of-
fices, divisions, bureaus and boards of
the Department.

(b) Primary responsibility for inves-
tigating an allegation of unprofessional
conduct that is lodged against an em-
ployee of the Department normally
shall continue to rest with the head of

the office, division, bureau, or board to
which the employee is assigned, or
with the head of its internal inspection
unit, or, if the conduct appears to con-
stitute a violation of law, with the
head of the agency having jurisdiction
over the subject matter involved.

(c) The heads of the offices, divisions,
bureaus, and boards shall provide infor-
mation and assistance requested by the
Counsel in connection with reviews or
investigations conducted by the Coun-
sel or by any other person assigned to
conduct reviews or investigations and
shall keep the Counsel informed of
major investigations that they are con-
ducting.

(d) Employees of the Department
may be assigned to the Office of Profes-
sional Responsibility on a case-by-case
basis to conduct such inquiries as may
be warranted. However, no investiga-
tive personnel shall be assigned except
under the specific direction of the At-
torney General or the Deputy Attorney
General and, in normal course, with
the agreement of the head of the unit
to which the investigative personnel
are regularly assigned. Personnel as-
signed to the Office shall work under
the direction of the Counsel.

§ 0.39e Committee on Professional Re-
sponsibility.

The Committee on Professional Re-
sponsibility shall consist of Depart-
ment officials designated by the Attor-
ney General and shall serve as an advi-
sory body to the counsel.

Subpart H—Antitrust Division
§ 0.40 General functions.

The following functions are assigned
to and shall be conducted, handled, or
supervised by, the Assistant Attorney
General, Antitrust Division:

(a) General enforcement, by criminal
and civil proceedings, of the Federal
antitrust laws and other laws relating
to the protection of competition and
the prohibition of restraints of trade
and monopolization, including conduct
of surveys of possible violations of
antitrust laws, conduct of grand jury
proceedings, issuance and enforcement
of civil investigative demands, civil ac-
tions to obtain orders and injunctions,
civil actions to recover forfeitures or
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damages for injuries sustained by the
United States as a result of antitrust
law violations, proceedings to enforce
compliance with final judgments in
antitrust suits and negotiation of con-
sent judgments in civil actions, civil
actions to recover penalties, criminal
actions to impose penalties including
actions for the imposition of penalties
for conspiring to defraud the Federal
Government by violation of the anti-
trust laws, participation as amicus cu-
riae in private antitrust litigation; and
prosecution or defense of appeals in
antitrust proceedings.

(b) Intervention or participation be-
fore administrative agencies function-
ing wholly or partly under regulatory
statutes in administrative proceedings
which require consideration of the
antitrust laws or competitive policies,
including such agencies as the Civil
Aeronautics Board, Interstate Com-
merce Commission, Federal Commu-
nications Commission, Federal Mari-
time Commission, Federal Energy Reg-
ulatory Commission, Federal Reserve
Board, Federal Trade Commission, Nu-
clear Regulatory Commission, and Se-
curities and Exchange Commission, ex-
cept proceedings referred to any agen-
cy by a federal court as an incident to
litigation being conducted under the
supervision of another Division in this
Department.

(c) Developing procedures to imple-
ment, receiving information, maintain-
ing records, and preparing reports by
the Attorney General to the President
as required by Executive Order 10936 of
April 25, 1961 relating to identical bids
submitted to Federal and State depart-
ments and agencies.

(d) As the delegate of the Attorney
General furnishing reports and sum-
maries thereof respecting the competi-
tive factors involved in proposed merg-
ers or consolidations of insured banks
required by the Federal Deposit Insur-
ance Act, as amended (12 U.S.C.
1828(c)), furnishing reports respecting
the competitive factors involved in
proposed acquisitions under the Sav-
ings and Loan Holding Company
Amendments of 1967 (12 U.S.C. 1730a(e)),
furnishing advice regarding the pro-
posed disposition of surplus Govern-
ment property required by the Federal
Property and Administrative Services

Act of 1949, as amended (40 U.S.C. 488),
furnishing reports regarding deepwater
port licenses under the Deepwater Port
Act of 1974 (33 U.S.C. 1506), furnishing
advice and reports regarding federal
coal leases under the Federal Coal
Leasing Amendments Act of 1976 (30
U.S.C. 184(1)), furnishing advice on oil
and gas leasing under the Outer Con-
tinental Shelf Lands Act Amendments
of 1978 (43 U.S.C. 1334(a) 1334(f)(3). 1337),
furnishing reports and recommenda-
tions regarding the issuance of licenses
for exploration or permits for commer-
cial recovery of deep seabed hard min-
erals pursuant to the Deep Seabed Hard
Minerals Resources Act (30 U.S.C.
1413(d)), furnishing advice or reports re-
garding contracts or operating agree-
ments concerning exploration, develop-
ment or production of petroleum re-
serves under the Naval Petroleum Re-
serves Production Act of 1976 (10 U.S.C.
7430(g)(1)), and furnishing advice re-
garding nuclear licenses under the
Atomic Energy Act of 1954 (42 U.S.C.
2135).

(e) Preparing the approval or dis-
approval of the Attorney General
whenever such action is required by
statute from the standpoint of the
antitrust laws as a prerequisite to the
development of Defense Production Act
voluntary programs or agreements and
small business production or raw mate-
rial pools, the national defense pro-
gram and atomic energy matters.

(f) Assembling information and pre-
paring reports required or requested by
the Congress or the Attorney General
as to the effect upon the maintenance
and preservation of competition under
the free enterprise system of various
Federal laws or programs, including
the Defense Production Act of 1950, the
Small Business Act, the Federal Coal
Leasing Amendments Act of 1976 (30
U.S.C. 208–2), the Naval Petroleum Re-
serves Production Act of 1976 (10 U.S.C.
7431(b)(2)), and the joint resolution of
July 28, 1955, giving consent to the
Interstate Compact to Conserve Oil and
Gas.

(g) Preparing for transmittal to the
President, Congress, or other depart-
ments or agencies views or advice as to
the propriety or effect of any action,
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program or practice upon the mainte-
nance and preservation or competition
under the free enterprise system.

(h) Representing the Attorney Gen-
eral on interdepartmental or inter-
agency committees concerned with the
maintenance and preservation of com-
petition generally and in various sec-
tions of the economy and the operation
of the free enterprise system and when
authorized participating in conferences
and committees with foreign govern-
ments and treaty organizations con-
cerned with competition and restric-
tive business practices in international
trade.

(i) Collecting fines, penalties, judg-
ments, and forfeitures arising in anti-
trust cases.

(j) [Reserved]
(k) As the delegate of the Attorney

General, performance of all functions
which the Attorney General is required
or authorized to perform by title III of
Public Law 97–290 (15 U.S.C. 4011–4021)
with respect to export trade certifi-
cates of review.

[Order No. 617–75, 40 FR 36118, Aug. 19, 1975,
as amended by Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 960–81, 46 FR 52344,
Oct. 27, 1981; Order Nos. 1002–83, 1003–83, 48 FR
9522, 9523, Mar. 7, 1983]

§ 0.41 Special functions.
The following functions are assigned

to, and shall be conducted, handled, or
supervised by, the Assistant Attorney
General, Antitrust Division:

(a) Institution of proceedings to im-
pose penalties for violations of section
202(a) of the Communications Act of
1934 (48 Stat. 1070), as amended (47
U.S.C. 202(a)), which prohibits common
carriers by wire or radio from unjustly
or unreasonably discriminating among
persons, classes of persons, or local-
ities.

(b) Representing the United States in
suits pending as of February 28, 1975,
before three-judge district courts under
sections 2321–2325 of title 28 of the U.S.
Code, to enforce, suspend, enjoin,
annul, or set aside, in whole or in part,
any order of the Interstate Commerce
Commission. (Pub. L. 93–584, Sec. 10, 88
Stat. 1917)

(c) Representing the United States in
proceedings before courts of appeals to
review orders of the Interstate Com-

merce Commission, the Federal Com-
munications Commission, the Federal
Maritime Commission and the Nuclear
Regulatory Commission (28 U.S.C. 2341–
2350).

(d) Representing the Civil Aero-
nautics Board, and the Secretary of the
Treasury or his delegates under the
Federal Alcohol Administration Act, in
courts of appeals reviewing their re-
spective administrative orders.

(e) Defending the Secretary of the
Treasury or his delegates under the
Federal Alcohol Administration Act,
and the agencies named in paragraphs
(c), (d) and (e) of this section or their
officers against the injunctive actions
brought in Federal courts when the
matter which is the subject of the ac-
tions will ultimately be the subject of
review under paragraph (c), (d), (e) or
(g) of this section, or of an enforcement
action under paragraph (b) of this sec-
tion.

(f) Seeking review of or defending
judgments rendered in proceedings
under paragraphs (a) through (e) of this
section.

(g) Acting on behalf of the Attorney
General with respect to sections 252
and 254 of the Energy Policy and Con-
servation Act, 42 U.S.C. 6272, 6274, in-
cluding acting on behalf of the Attor-
ney General with respect to voluntary
agreements or plans of action estab-
lished pursuant to section 252 of that
Act.

(h) [Reserved]
(i) Acting on behalf of the Attorney

General with respect to sections 4(b),
4(c) and 4(d) of the National Coopera-
tive Production Amendments of 1993,
Pub. L. No. 103–42, 107 Stat. 117 (15
U.S.C. 4305 note).

(j) Defending the Secretary of Com-
merce and the Attorney General, or
their delegates, in actions to set aside
a determination with respect to export
trade certificates of review under sec-
tion 305(a) of Public Law 97–290 (15
U.S.C. 4015(a)).

(k) Acting on behalf of the Attorney
General with respect to section 6 of the
National Cooperative Research and
Production Act of 1984, Pub. L. 98–462,
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98 Stat. 1815, as amended by the Na-
tional Cooperative Production Amend-
ments of 1993, Pub. L. No. 103–42, 107
Stat. 117 (15 U.S.C. 4305).

[Order No. 615–75, 40 FR 36118, Aug. 19, 1975,
as amended by Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 769–78, 43 FR 8256,
Mar. 1, 1978; Order No. 960–81, 46 FR 52344,
Oct. 27, 1981; Order Nos. 1002–83, 1003–83, 48 FR
9522, 9523, Mar. 7, 1983; Order No. 1077–85, 49
FR 46372, Nov. 26, 1984; Order No. 1857–94, 59
FR 14101, Mar. 25, 1994]

APPENDIX TO SUBPART H—DELEGATION
OF AUTHORITY RESPECTING DENIALS
OF FREEDOM OF INFORMATION AND
PRIVACY ACT REQUESTS

[MEMO NO. 79–1]

1. The Deputy Assistant Attorney General
for Litigation, Antitrust Division, will as-
sume the duties and responsibilities pre-
viously assigned to the Assistant Attorney
General by 28 CFR 16.5 (b) and (c) and
16.45(a), as amended July 1, 1977, and defined
in those sections, for denying requests and
obtaining statutory extensions of time under
the Freedom of Information Act, 5 U.S.C. 552,
et seq., and the Privacy Act, 5 U.S.C. 552a, et
seq.

2. The Deputy Assistant Attorney General
for Litigation, Antitrust Division, who signs
a denial or partial denial of a request for
records made under the Freedom of Informa-
tion Act or the Privacy Act shall be the
‘‘person responsible for the denial’’ within
the meaning of 5 U.S.C. 552(a) and 5 U.S.C.
552a (j) and (k).

[44 FR 54045, Sept. 18, 1979]

Subpart I—Civil Division

CROSS REFERENCE: For regulations pertain-
ing to the Civil Division, see part 15 of this
chapter.

§ 0.45 General functions.
The following-described matters are

assigned to, and shall be conducted,
handled, or supervised by, the Assist-
ant Attorney General, Civil Division:

(a) Admiralty and shipping cases—civil
and admiralty litigation in any court
by or against the United States, its of-
ficers and agents, which involves ships
or shipping (except suits to enjoin final
orders of the Federal Maritime Com-
mission under the Shipping Act of 1916
and under the Intercoastal Shipping
Act assigned to the Antitrust Division
by subpart H of this part), defense of

regulatory orders of the Maritime Ad-
ministration affecting navigable wa-
ters or shipping thereon (except as as-
signed to the Land and Natural Re-
sources Division by § 0.65(a)), work-
men’s compensation, and litigation and
waiver of claims under reciprocal-aid
maritime agreements with foreign gov-
ernments.

(b) Court of claims cases—litigation by
and against the United States in the
Court of Claims, except cases assigned
to the Land and Natural Resources Di-
vision and the Tax Division by sub-
parts M and N of this part, respec-
tively.

(c) International trade—all litigation
before the Court of International
Trade, including suits instituted pursu-
ant to 28 U.S.C. 1581(i) and suits by the
United States to recover customs du-
ties, to recover upon a bond relating to
the importation of merchandise re-
quired by the laws of the United States
or by the Secretary of the Treasury
and to recover a civil penalty under
sections 592, 704(i)(2), or 734(i)(2) of the
Tariff Act of 1930, and the presentation
of appeals in the Court of International
Trade.

(d) Fraud cases—civil claims arising
from fraud on the Government (other
than antitrust, land and tax frauds), in-
cluding alleged claims under the False
Claims Act, the Program Fraud Civil
Remedies Act of 1986, the Surplus Prop-
erty Act of 1944, the Anti-Kickback
Act, the Contract Settlement Act of
1944, the Contract Disputes Act of 1978,
19 U.S.C. 1592 and common law fraud.

(e) Gifts and bequests—handling mat-
ters arising out of devises and bequests
and inter vivos gifts to the United
States, except determinations as to the
validity of title to any lands involved
and litigation pertaining to such deter-
minations.

(f) Patent and allied cases and other
patent matters—patent, copyright, and
trademark litigation before the U.S.
courts and the Patent Office, including
patent and copyright infringement
suits in the Court of Claims (28 U.S.C.
1498), suits for compensation under the
Patent Secrecy Act where the inven-
tion was ordered to be kept secret in
the interest of national defense (35
U.S.C. 183), suits for compensation for
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unauthorized practice of a patented in-
vention in the furnishing of assistance
under the Foreign Assistance Act (22
U.S.C. 2356), suits for compensation for
the unauthorized communication of re-
stricted data by the Atomic Energy
Commission to other nations (42 U.S.C.
2223), interference proceedings (35
U.S.C. 135, 141, 142, 146), defense of the
Register of Copyrights in his adminis-
trative acts, suits for specific perform-
ance to acquire title to patents, and
civil patent-fraud cases.

(g) Tort cases—defense of tort suits
against the United States arising under
the Federal Tort Claims Act and spe-
cial acts of Congress; similar litigation
against cost-plus Government contrac-
tors and Federal employees whose offi-
cial conduct is involved (except actions
against Government contractors and
Federal employees which are assigned
to the Land and Natural Resources Di-
vision by § 0.65(a); prosecution of tort
claims for damage to Government
property, and actions for the recovery
of medical expenses under Public Law
87–693 and part 43 of this title.

(h) General civil matters—litigation by
and against the United States, its
agencies, and officers in all courts and
administrative tribunals to enforce
Government rights, functions, and
monetary claims (except defense of in-
junctive proceedings assigned to the
Antitrust Division by subpart H of this
part, civil proceedings seeking exclu-
sively equitable relief assigned to the
Criminal Division by §§ 0.55(i) and
0.61(d), and proceedings involving judg-
ments, fines, penalties, and forfeitures
assigned to other divisions by § 0.171),
and to defend challenged actions of
Government agencies and officers, not
otherwise assigned, including, but not
limited to, civil penalties and forfeit-
ures, actions in the Court of Claims
under the Renegotiation Act, claims
against private persons or organiza-
tions for which the Government is, or
may ultimately be, liable, except as
provided in § 0.70(c)(2), defense of ac-
tions arising under section 2410 of title
28 of the U.S. Code whenever the
United States is named as a party as
the result of the existence of a Federal
lien against property, defense of ac-
tions for the recovery of U.S. Govern-
ment Life Insurance and National

Service Life Insurance (38 U.S.C. 784),
enforcement of reemployment rights in
private industry pursuant to the Mili-
tary Selective Service Act of 1967 (50
U.S.C., App. 459); reparations suits
brought by the United States as a ship-
per under the Interstate Commerce
Act; civil actions by the United States
for penalties for violations of car serv-
ice orders (49 U.S.C. 1(17a)); actions re-
straining violations of part II of the
Interstate Commerce Act (49 U.S.C.
322(b) and 322(h); civil actions under
part I of the Interstate Commerce Act
(49 U.S.C. 6(10) and 16(9)); injunctions
against violations of Interstate Com-
merce Commission orders (49 U.S.C.
16(12)); mandamus to compel the fur-
nishing of information to the Inter-
state Commerce Commission (49 U.S.C.
19a(1) and 20(9)); recovery of rebates
under the Elkins Act (49 U.S.C. 41(3));
compelling the appearance of witnesses
before the Interstate Commerce Com-
mission and enforcement of subpenas
and punishment for contempt (49
U.S.C. 12(3)); suits to enforce final or-
ders of the Secretary of Agriculture
under the Perishable Agricultural
Commodities Act (7 U.S.C. 499g), and
the Packers and Stockyards Act (7
U.S.C. 216); suits to set aside orders of
State regulatory agencies (49 U.S.C.
13(4)); and civil matters, except those
required to be handled by the Board of
Parole, under section 504(a) of the
Labor-Management Reporting and Dis-
closure Act of 1959 (29 U.S.C. 504(a)).

(i) Appeals under section 8(b)(1)(B) of
the Contract Disputes Act of 1978—the
grant and/or legal denial of prior ap-
proval of the Attorney General as de-
scribed in section 8(g)(1)(B) of the Con-
tract Disputes Act of 1978. The Assist-
ant Attorney General is authorized to
redelegate, to the extent and subject to
such limitations as may be deemed ad-
visable, to subordinate division offi-
cials the responsibilities covered by
this subsection and delineated in sec-
tion 8(g)(1)(B) of the Contract Disputes
Act of 1978.

(j) Consumer litigation—All civil and
criminal litigation and grand jury pro-
ceedings arising under the Federal
Food, Drug and Cosmetic Act (21 U.S.C.
301 et seq.), the Federal Hazardous Sub-
stances Act (15 U.S.C. 1261 et seq.), the
Fair Packaging and Labeling Act (15
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U.S.C. 1451 et seq.), the Automobile In-
formation Disclosure Act (15 U.S.C.
1231 et seq.), the odometer requirements
section and the fuel economy labeling
section of the Motor Vehicle Informa-
tion and Cost Savings Act (15 U.S.C.
1981 et seq.), the Federal Cigarette La-
beling and Advertising Act (15 U.S.C.
1331 et seq.), the Poison Prevention
Packaging Act of 1970 (15 U.S.C. 1471 et
seq.), the Federal Caustic Poison Act
(15 U.S.C. 401 note), the Consumer
Credit Protection Act (15 U.S.C. 1611,
1681q and 1681r), the Wool Products La-
beling Act of 1939 (15 U.S.C. 68), the Fur
Products Labeling Act (15 U.S.C. 69),
the Textile Fiber Products Identifica-
tion Act (15 U.S.C. 70 et seq.), the Con-
sumer Product Safety Act (15 U.S.C.
2051 et seq.), the Flammable Fabrics
Act (15 U.S.C. 1191 et seq.), the Refrig-
erator Safety Device Act (15 U.S.C. 1211
et seq.), title I of the Magnuson-Moss
Warranty—Federal Trade Commission
Improvement Act (15 U.S.C. 2301 et
seq.), the Federal Trade Commission
Act (15 U.S.C. 41 et seq.), and section
11(1) of the Clayton Act (15 U.S.C. 21(1))
relating to violations of orders issued
by the Federal Trade Commission.
Upon appropriate certification by the
Federal Trade Commission, the institu-
tion of criminal proceedings, under the
Federal Trade Commission Act (15
U.S.C. 56(b)), the determination wheth-
er the Attorney General will com-
mence, defend or intervene in civil pro-
ceedings under the Federal Trade Com-
mission Act (15 U.S.C. 56(a)), and the
determination under the Consumer
Product Safety Act (15 U.S.C.
2076(b)(7)), whether the Attorney Gen-
eral will initiate, prosecute, defend or
appeal an action relating to the Con-
sumer Product Safety Commission.

(k) All civil litigation arising under
the passport, visa and immigration and
nationality laws and related investiga-
tions and other appropriate inquiries
pursuant to all the power and author-
ity of the Attorney General to enforce
the Immigration and Nationality Act
and all other laws relating to the im-
migration and naturalization of aliens
except all civil litigation, investiga-
tions, and advice with respect to for-
feitures, return of property actions,
Nazi war criminals identified in 8
U.S.C. 1182(a)(33), 1251(a)(19) and civil

actions seeking exclusively equitable
relief which relate to national security
within the jurisdiction of the Criminal
Division under § 0.55 (d), (f), (i) and
§ 0.61(d).

(l) Civil penalties for drug possession—
the authority and responsibilities of
the Attorney General under section
6486 of the Anti-Drug Abuse Act of 1988
(21 U.S.C. 844a) and the regulations im-
plementing that Act (28 CFR part 76).
Such authority and responsibilities
may be redelegated by the Assistant
Attorney General to subordinate divi-
sion officials to the extent and subject
to limitations deemed advisable.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order 445–70, 35 FR 19397, Dec. 23,
1970; Order 673–76, 41 FR 54176, Dec. 13, 1976;
Order 699–77, 42 FR 15315, Mar. 21, 1977; Order
838–79, 44 FR 40498, July 11, 1979; Order 960–81,
46 FR 52345, Oct. 27, 1981; Order 1002–83, 1003–
83, 48 FR 9522, 9523, Mar. 7, 1983; Order 1268–
88, 53 FR 11646, Apr. 8, 1988; Order No. 1544–91,
56 FR 56578, Nov. 6, 1991]

§ 0.46 Certain civil litigation and for-
eign criminal proceedings.

The Assistant Attorney General in
charge of the Civil Division shall, in
addition to litigation coming within
the scope of § 0.45, direct all other civil
litigation including claims by or
against the United States, its agencies
or officers, in domestic or foreign
courts, special proceedings, and similar
civil matters not otherwise assigned,
and shall employ foreign counsel to
represent before foreign criminal
courts, commissions or administrative
agencies officials of the Department of
Justice and all other law enforcement
officers of the United States who are
charged with violations of foreign law
as a result of acts which they per-
formed in the course and scope of their
Government service.

[Order No. 441–70, 35 FR 16318, Oct. 17, 1970]

§ 0.47 Alien property matters.

The Office of Alien Property shall be
a part of the Civil Division:

(a) The following described matters
are assigned to, and shall be conducted,
handled, or supervised by the Assistant
Attorney General in charge of the Civil
Division, who shall also be the Director
of the Office of Alien Property:
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(1) Exercising or performing all the
authority, rights, privileges, powers,
duties, and functions delegated to or
vested in the Attorney General under
the Trading with the Enemy Act, as
amended, title II of the International
Claims Settlement Act of 1949, as
amended, the act of September 28, 1950,
64 Stat. 1079 (50 U.S.C. App. 40), the
Philippine Property Act of 1946, as
amended, and the Executive orders re-
lating to such acts, including, but not
limited to, vesting, supervising, con-
trolling, administering, liquidating,
selling, paying debt claims out of, re-
turning, and settling of intercustodial
disputes relating to, property subject
to one or more of such acts.

(2) Conducting and directing all civil
litigation with respect to the Trading
with the Enemy Act, title II of the
International Claims Settlement Act,
the Foreign Funds Control Program
and the Foreign Assets Control Pro-
gram.

(3) Designating within the Office of
Alien Property a certifying officer, and
an alternate, to certify copies of docu-
ments issued by the Director, or his
designee, which are required to be filed
with the Office of the Federal Register.

(b) The Director of the Office of Alien
Property shall act for and on behalf of
the Attorney General.

(c) All the authority, rights, privi-
leges, powers, duties, and functions of
the Director of the Office of Alien
Property may be exercised or per-
formed by any agencies, instrumental-
ities, agents, delegates, or other per-
sonnel designated by him.

(d) Existing delegations by the As-
sistant Attorney General, Director, Of-
fice of Alien Property, or the Director,
Office of Alien Property, shall continue
in force and effect until modified or re-
voked.

(e) The Assistant Attorney General
in charge of the Civil Division is au-
thorized to administer and give effect
to the provisions of the agreement en-
titled ‘‘Agreement Between the United
States of America and the Republic of
Austria Regarding the Return of Aus-
trian Property, Rights and Interests,’’
which was concluded on January 30,
1959, and was ratified by the Senate of
the United States on February 25, 1964.

§ 0.48 International trade litigation.
The Attorney-in-Charge, Inter-

national Trade Field Office, at 26 Fed-
eral Plaza, New York, New York 10007,
in the Office of the Assistant Attorney
General, Civil Division, is designated
to accept service of notices of appeals
to the Court of Customs and Patent
Appeals and all other papers filed in
the Court of International Trade, when
the United States is an adverse party.
(28 U.S.C. 2633(c); 28 U.S.C. 2601(b)).

[Order No. 960–81, 46 FR 52345, Oct. 27, 1981]

§ 0.49 International judicial assistance.
The Assistant Attorney General in

charge of the Civil Division shall direct
and supervise the following functions:

(a) The functions of the ‘‘Central Au-
thority’’ under the Convention between
the United States and other Govern-
ments on the Taking of Evidence
Abroad in Civil and Commercial Mat-
ters, TIAS 7444, which entered into
force on October 7, 1972.

(b) The functions of the ‘‘Central Au-
thority’’ under the Convention between
the United States and other Govern-
ments on the Service Abroad of Judi-
cial and Extrajudicial Documents,
TIAS 6638, which entered into force on
February 10, 1969.

(c) To receive letters of requests
issued by foreign and international ju-
dicial authorities which are referred to
the Department of Justice through dip-
lomatic or other governmental chan-
nels, and to transmit them to the ap-
propriate courts or officers in the
United States for execution.

(d) To receive and transmit through
proper channels letters of request ad-
dressed by courts in the United States
to foreign tribunals in connection with
litigation to which the United States is
a party.

[Order No. 555–73, 38 FR 32805, Nov. 28, 1973]

Subpart J—Civil Rights Division

§ 0.50 General functions.
The following functions are assigned

to, and shall be conducted, handled, or
supervised by, the Assistant Attorney
General, Civil Rights Division:

(a) Enforcement of all Federal stat-
utes affecting civil rights, including
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those pertaining to elections and vot-
ing, public accommodations, public fa-
cilities, school desegregation, employ-
ment (including 42 U.S.C. 2000e–(6)),
housing, abortion, sterilization, credit,
and constitutional and civil rights of
Indians arising under 25 U.S.C. 1301 et
seq., and of institutionalized persons,
and authorization of litigation in such
enforcement, including criminal pros-
ecutions and civil actions and proceed-
ings on behalf of the Government and
appellate proceedings in all such cases.
Notwithstanding the provisions of the
foregoing sentence, the responsibility
for the enforcement of the following
described provisions of the U.S. Code is
assigned to the Assistant Attorney
General, Criminal Division:

(1) Sections 591 through 593 and sec-
tions 595 through 612 of title 18, U.S.
Code, relating to elections and politi-
cal activities;

(2) Sections 241, 242, and 594 of title
18, and sections 1973i and 1973j of title
42, U.S. Code, insofar as they relate to
voting and election matters not involv-
ing discrimination or intimidation on
grounds of race or color, and section
245(b)(1) of title 18, U.S. Code, insofar
as it relates to matters not involving
discrimination or intimidation on
grounds of race, color, religion, or na-
tional origin;

(3) Section 245(b)(3) of title 18, U.S.
Code, pertaining to forcible inter-
ference with persons engaged in busi-
ness during a riot or civil disorder; and

(4) Sections 241 through 256 of title 2,
U.S. Code (Federal Corrupt Practices
Act).

(b) Requesting and reviewing inves-
tigations arising from reports or com-
plaints of public officials or private
citizens with respect to matters affect-
ing civil rights.

(c) Conferring with individuals and
groups who call upon the Department
in connection with civil rights matters,
advising such individuals and groups
thereon, and initiating action appro-
priate thereto.

(d) Coordination within the Depart-
ment of Justice of all matters affecting
civil rights.

(e) Consultation with and assistance
to other Federal departments and
agencies and State and local agencies
on matters affecting civil rights.

(f) Research on civil rights matters,
and the making of recommendations to
the Attorney General as to proposed
policies and legislation relating there-
to.

(g) Representation of Federal offi-
cials in private litigation arising under
42 U.S.C. 2000d or under other statutes
pertaining to civil rights.

(h) Administration of section 5 of the
Voting Rights Act of 1965, as amended
(42 U.S.C. 1973c).

(i) Upon request, assisting, as appro-
priate, the Commission on Civil Rights
or other similar Federal bodies in car-
rying out research and formulating
recommendations.

(j) Administration of section 105 of
the Civil Liberties Act of 1988 (50 U.S.C.
App. 1989b).

(k) Upon request, certifications under
18 U.S.C. 245.

(l) Enforcement and administration
of the Americans with Disabilities Act
of 1990, Public Law 101–336.

(m) Community education, enforce-
ment, and investigatory activities
under section 102 of the Immigration
Reform and Control Act of 1986, as
amended.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 0.50, see the List of Sec-
tions Affected in the Finding Aids section of
this volume.

§ 0.51 Leadership and coordination of
nondiscrimination laws.

(a) The Assistant Attorney General
in charge of the Civil Rights Division
shall, except as reserved herein, exer-
cise the authority vested in and per-
form the functions assigned to the At-
torney General by Executive Order
12250 (‘‘Leadership and Coordination of
Nondiscrimination Laws’’). This dele-
gation does not include the function,
vested in the Attorney General by sec-
tions 1–101 and 1–102 of the Executive
order, of approving agency rules, regu-
lations, and orders of general applica-
bility issued under the Civil Rights Act
of 1964 and section 902 of the Education
Amendments of 1972. Likewise, this
delegation does not include the author-
ity to issue those regulations under
section 1–303 of the Executive Order
which are required, by § 0.180 of this

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00028 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



35

Department of Justice § 0.53

part, to be issued by the Attorney Gen-
eral.

(b) Under paragraph (a) of this sec-
tion, the Assistant Attorney General in
charge of the Civil Rights Division
shall be responsible for coordinating
the implementation and enforcement
by Executive agencies of the non-
discrimination provisions of the follow-
ing laws:

(1) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d et seq.).

(2) Title IX of the Education Amend-
ments of 1972 (20 U.S.C. 1681 et seq.).

(3) Section 504 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 794).

(4) Any other provision of Federal
statutory law which provides, in whole
or in part, that no person in the United
States shall, on the ground of race,
color, national origin, handicap, reli-
gion, or sex, be excluded from partici-
pation in, be denied the benefits of, or
be subject to discrimination under any
program or activity receiving Federal
financial assistance.

[Order No. 944–81, 46 FR 29704, June 3, 1981]

§ 0.52 Certifications under 18 U.S.C.
3503.

The Assistant Attorney General in
charge of the Civil Rights Division and
his Deputy Assistant Attorney Gen-
erals are each authorized to exercise or
perform the functions or duties con-
ferred upon the Attorney General by
section 3503 of title 18, U.S. Code, to
certify that the legal proceeding, in
which a motion to take testimony by
deposition is made, is against a person
who is believed to have participated in
an organized criminal activity, where
the subject matter of the case or pro-
ceeding in which the motion is sought
is within the cognizance of the Civil
Rights Division pursuant to § 0.50.

[Order No. 452–71, 36 FR 2601, Feb. 9, 1971]

§ 0.53 Office of Special Counsel for Im-
migration Related Unfair Employ-
ment Practices.

(a) The Office of Special Counsel for
Immigration Related Unfair Employ-
ment Practices shall be headed by a
Special Counsel for Immigration Relat-
ed Unfair Employment Practices
(‘‘Special Counsel’’). The Special Coun-
sel shall be appointed by the President

for a term of four years, by and with
the advice and consent of the Senate,
pursuant to section 102 of the Immigra-
tion Reform and Control Act of 1986, as
amended. The Office of Special Counsel
shall be part of the Civil Rights Divi-
sion of the Department of Justice, and
the Special Counsel shall report di-
rectly to the Assistant Attorney Gen-
eral, Civil Rights Division.

(b) In carrying out his or her respon-
sibilities under the Immigration Re-
form and Control Act of 1986, as amend-
ed, the Special Counsel is authorized
to:

(1) Investigate charges of immigra-
tion-related unfair employment prac-
tices filed with the Office of Special
Counsel and, when appropriate, file
complaints with respect to those prac-
tices before specially designated ad-
ministrative law judges within the Of-
fice of the Chief Administrative Hear-
ing Officer, U.S. Department of Jus-
tice;

(2) Intervene in proceedings involving
complaints of immigration-related un-
fair employment practices that are
brought directly before such adminis-
trative law judges by parties other
than the Special Counsel;

(3) Conduct, on his or her own initia-
tive, investigations of immigration-re-
lated unfair employment practices and,
where appropriate, file complaints with
respect to those practices before such
administrative law judges;

(4) Conduct, handle, and supervise
litigation in U.S. District Courts for
judicial enforcement of orders of ad-
ministrative law judges regarding im-
migration-related unfair employment
practices;

(5) Initiate, conduct, and oversee ac-
tivities relating to the dissemination
of information to employers, employ-
ees, and the general public concerning
immigration-related unfair employ-
ment practices;

(6) Establish such regional offices as
may be necessary;

(7) Perform such other functions as
the Assistant Attorney General, Civil
Rights Division shall direct; and

(8) Delegate to any of his or her sub-
ordinates any of the authority, func-
tions, or duties vested in him or her.

[Order No. 2078–97, 62 FR 23658, May 1, 1997]
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APPENDIX TO SUBPART J

CIVIL RIGHTS DIVISION

[MEMO 75–2]

NOTE: Civil Rights Division Memo 75–2, was
superseded by Civil Rights Division, Memo
78–1 appearing at 48 FR 3367, Jan. 25, 1983.

[MEMO 78–1]

NOTE: Civil Rights Division Memo 78–1 was
superseded by Civil Rights Division Memo
92–3 appearing at 57 FR 19377, May 6, 1992.

[MEMO 79–1]

DELEGATION OF AUTHORITY FOR ADMINISTRA-
TION OF SECTION 5 OF THE VOTING RIGHTS
ACT

1. The authority of the Attorney General
regarding administration of section 5 of the
Voting Rights Act of 1965, as amended, (42
U.S.C. 1973c) has been delegated to the As-
sistant Attorney General in charge of the
Civil Rights Division.

2. That authority is delegated to the Chief
of the Voting Section, provided that any de-
termination to object to a change affecting
voting (see 28 CFR part 51) or to withdraw
such an objection shall be made by the As-
sistant Attorney General.

3. The Chief of the Voting Section may au-
thorize the Deputy Chief or the Director of
the section 5 unit to act on his or her behalf.

[44 FR 53080, Sept. 12, 1979]

[MEMO 92–93]

DELEGATION OF AUTHORITY TO DENY FREEDOM
OF INFORMATION ACT AND PRIVACY ACT RE-
QUESTS

1. The Chief of the Freedom of Information/
Privacy Acts Branch will assume the duties
and responsibilities previously assigned to
the Assistant Attorney General by 28 CFR
16.4 (b) and (c) and 28 CFR 16.42(b), as amend-
ed July 1, 1991, and defined in those sections,
for denying requests and obtaining exten-
sions of time under the Freedom of Informa-
tion Act, 5 U.S.C. 552 et seq., and the Privacy
Act, 5 U.S.C. 552a et seq.

2. The Chief of the Freedom of Information/
Privacy Acts Branch who signs a denial or
partial denial of a request for records made
under the Freedom of Information Act or the
Privacy Act shall be the ‘‘person responsible
for the denial’’ within the meaning of 5
U.S.C. 552(a)(6)(C) and shall be responsible
for denials made in accordance with 5 U.S.C.
552a (j) and (k).

3. This authority is limited to those
records which are in the systems of records
under the custody and control of the Civil
Rights Division of the United States Depart-
ment of Justice. The authority delegated

herein may be redelegated by the Assistant
Attorney General by internal memorandum.

[57 FR 19377, May 6, 1992]

Subpart K—Criminal Division
§ 0.55 General functions.

The following functions are assigned
to and shall be conducted, handled, or
supervised by, the Assistant Attorney
General, Criminal Division:

(a) Prosecutions for Federal crimes
not otherwise specifically assigned.

(b) Cases involving criminal frauds
against the United States except cases
assigned to the Antitrust Division by
§ 0.40(a) involving conspiracy to defraud
the Federal Government by violation
of the antitrust laws, and tax fraud
cases assigned to the Tax Division by
subpart N of this part.

(c) All criminal and civil litigation
under the Controlled Substances Act,
84 Stat. 1242, and the Controlled Sub-
stances Import and Export Act, 84 Stat.
1285 (titles II and III of the Comprehen-
sive Drug Abuse Prevention and Con-
trol Act of 1970).

(d) Civil or criminal forfeiture or
civil penalty actions (including peti-
tions for remission or mitigation of
forfeitures and civil penalties, offers in
compromise, and related proceedings)
under the Federal Aviation Act of 1958,
the Contraband Transportation Act,
the Copyrights Act, the customs laws
(except those assigned to the Civil Di-
vision which involve sections 592,
704(i)(2) or 734(i)(2) of the Tariff Act of
1930), the Export Control Act of 1949,
the Federal Alcohol Administration
Act, the Federal Seed Act, the Gold Re-
serve Act of 1934, the Hours of Service
Act, the Animal Welfare Act, the Im-
migration and Nationality Act (except
civil penalty actions and petitions and
offers related thereto), the neutrality
laws, laws relating to cigarettes, liq-
uor, narcotics and dangerous drugs,
other controlled substances, gambling,
war materials, pre-Colombian arti-
facts, coinage, and firearms, loco-
motive inspection (45 U.S.C. 22, 23, 28–
34), the Organized Crime Control Act of
1970, prison-made goods (18 U.S.C. 1761–
1762), the Safety Appliance Act, stand-
ard barrels (15 U.S.C. 231–242), the
Sugar Act of 1948, and the Twenty-
Eight Hour Law.
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(e) Subject to the provisions of sub-
part Y of this part, consideration, ac-
ceptance, or rejection of offers in com-
promise of criminal and tax liability
under the laws relating to liquor, nar-
cotics and dangerous drugs, gambling,
and firearms, in cases in which the
criminal liability remains unresolved.

(f) All criminal litigation and related
investigations and inquiries pursuant
to all the power and authority of the
Attorney General to enforce the Immi-
gration and Nationality Act and all
other laws relating to the immigration
and naturalization of aliens; all advice
to the Attorney General with respect
to the exercise of his parole authority
under 8 U.S.C. 1182(d)(5) concerning
aliens who are excludable under 8
U.S.C. 1182(a)(23), (28), (29), or (33); and
all civil litigation with respect to the
individuals identified in 8 U.S.C.
1182(a)(33), 1251(a)(19).

(g) Coordination of enforcement ac-
tivities directed against organized
crime and racketeering.

(h) Enforcement of the Act of Janu-
ary 2, 1951, 64 Stat. 1134, as amended by
the Gambling Devices Act of 1962, 76
Stat. 1075, 15 U.S.C. 1171 et seq., includ-
ing registration thereunder. (See also
28 CFR 3.2)

(i) All civil proceedings seeking ex-
clusively equitable relief against
Criminal Division activities including
criminal investigations, prosecutions
and other criminal justice activities
(including without limitation, applica-
tions for writs of habeas corpus not
challenging exclusion, deportation or
detention under the immigration laws
and coram nobis), except that any pro-
ceeding may be conducted, handled, or
supervised by another division by
agreement between the head of such di-
vision and the Assistant Attorney Gen-
eral in charge of the Criminal Division.

(j) International extradition proceed-
ings.

(k) Relation of military to civil au-
thority with respect to criminal mat-
ters affecting both.

(l) All criminal matters arising under
the Labor-Management Reporting and
Disclosure Act of 1959 (73 Stat. 519).

(m) Enforcement of the following-de-
scribed provisions of the United States
Code—

(1) Sections 591 through 593 and sec-
tions 595 through 612 of title 18, U.S.
Code, relating to elections and politi-
cal activities;

(2) Sections 241, 242, and 594 of title
18, and sections 1973i and 1973j of title
42, U.S. Code, insofar as they relate to
voting and election matters not involv-
ing discrimination or intimidation on
grounds of race or color, and section
245(b)(1) of title 18 U.S. Code, insofar as
it relates to matters not involving dis-
crimination or intimidation on grounds
of race, color, religion, or national ori-
gin;

(3) Section 245(b)(3) of title 18, U.S.
Code, pertaining to forcible inter-
ference with persons engaged in busi-
ness during a riot or civil disorder; and

(4) Sections 241 through 256 of title 2,
U.S. Code (Federal Corrupt Practices
Act). (See § 0.50(a).)

(n) Civil actions arising under 39
U.S.C. 3010, 3011 (Postal Reorganization
Act).

(o) Resolving questions that arise as
to Federal prisoners held in custody by
Federal officers or in Federal prisons,
commitments of mentally defective de-
fendants and juvenile delinquents, va-
lidity and construction of sentences,
probation, and parole.

(p) Supervision of matters arising
under the Escape and Rescue Act (18
U.S.C. 751, 752), the Fugitive Felon Act
(18 U.S.C. 1072, 1073), and the Obstruc-
tion of Justice Statute (18 U.S.C. 1503).

(q) Supervision of matters arising
under the Bail Reform Act of 1966 (28
U.S.C. 3041–3143, 3146–3152, 3568).

(r) Supervision of matters arising
under the Narcotic Addict Rehabilita-
tion Act of 1966 (18 U.S.C. 4251–4255; 28
U.S.C. 2901–2906; 42 U.S.C. 3411–3426,
3441, 3442).

(s) Civil proceedings in which the
United States is the plaintiff filed
under the Organized Crime Control Act
of 1970, 18 U.S.C. 1963–1968.

(t) Upon request, certifications under
18 U.S.C. 245.

(u) Exercise of the authority vested
in the Attorney General under 10
U.S.C. 374(b)(2)(E) to approve the use of
military equipment by Department of
Defense personnel to provide transpor-
tation and base of operations support

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00031 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



38

28 CFR Ch. I (7–1–98 Edition) § 0.56

in connection with a civilian law en-
forcement operation.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 0.55, see the List of Sec-
tions Affected in the Finding Aids section of
this volume.

§ 0.56 Exclusive or concurrent jurisdic-
tion.

The Assistant Attorney General in
charge of the Criminal Division is au-
thorized to determine administratively
whether the Federal Government has
exclusive or concurrent jurisdiction
over offenses committed upon lands ac-
quired by the United States, and to
consider problems arising therefrom.

§ 0.57 Criminal prosecutions against
juveniles.

The Assistant Attorney General in
charge of the Criminal Division and his
Deputy Assistant Attorneys General
are each authorized to exercise the
power and authority vested in the At-
torney General by sections 5032 and
5036 of title 18, United States Code, re-
lating to criminal proceedings against
juveniles. The Assistant Attorney Gen-
eral in charge of the Criminal Division
is authorized to redelegate any func-
tion delegated to him under this sec-
tion to United States Attorneys and to
the Chief of the Section within the
Criminal Division which supervises the
implementation of the Juvenile Justice
and Delinquency Prevention Act (18
U.S.C. 5031 et seq.).

[Order No. 579–74, 39 FR 37771, Oct. 24, 1974, as
amended by Order No. 894–80, 45 FR 34269,
May 22, 1980]

§ 0.58 Delegation respecting payment
of benefits for disability or death of
law enforcement officers not em-
ployed by the United States.

The Assistant Attorney General in
charge of the Criminal Division and his
Deputy Assistant Attorneys General
are each authorized to exercise or per-
form any of the functions or duties
conferred upon the Attorney General
by the Act to Compensate Law En-
forcement Officers not Employed by
the United States Killed or Injured
While Apprehending Persons Suspected
of Committing Federal Crimes (5
U.S.C. 8191, 8192, 8193). The Assistant

Attorney General in charge of the
Criminal Division is authorized to re-
delegate any function delegated to him
under this section to the Chief of the
Section within the Criminal Division
which supervises the implementation
of the aforementioned Compensation
Act.

[Order No. 1010–83, 48 FR 19023, Apr. 27, 1983]

§ 0.59 Certain certifications under 18
U.S.C. 3331 and 3503.

(a) The Assistant Attorney General
in charge of the Criminal Division is
authorized to exercise or perform the
functions or duties conferred upon the
Attorney General by section 3331 of
title 18, United States Code, to certify
that in his judgment a special grand
jury is necessary in any judicial dis-
trict of the United States because of
criminal activity within such district.

(b) The Assistant Attorney General
in charge of the Criminal Division and
his Deputy Assistant Attorney Gen-
erals are each authorized to exercise or
perform the functions or duties con-
ferred upon the Attorney General by
section 3503 of title 18, United States
Code, to certify that the legal proceed-
ing, in which a motion to take testi-
mony by deposition is made, is against
a person who is believed to have par-
ticipated in an organized criminal ac-
tivity, where the subject matter of the
case or proceeding in which the motion
is sought is within the cognizance of
the Criminal Division pursuant to
§ 0.55, or is not within the cognizance of
the Civil Rights Division.

[Order No. 452–71, 36 FR 2601, Feb. 9, 1971, as
amended by Order No. 511–73, 38 FR 8152,
March 29, 1973]

§ 0.61 Functions relating to internal
security.

The following functions are assigned
to and shall be conducted, handled, or
supervised by, the Assistant Attorney
General, Criminal Division:

(a) Enforcement of all criminal laws
relating to subversive activities and
kindred offenses directed against the
internal security of the United States,
including the laws relating to treason,
sabotage, espionage, and sedition; en-
forcement of the Foreign Assets Con-
trol Regulations issued under the Trad-
ing With the Enemy Act (31 CFR 500.101
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et seq.); criminal prosecutions under
the Atomic Energy Act of 1954, the
Smith Act, the neutrality laws, the
Arms Export Control Act, the Federal
Aviation Act of 1958 (49 U.S.C. 1523) re-
lating to offenses involving the secu-
rity control of air traffic, and 18 U.S.C.
799; and criminal prosecutions for of-
fenses, such as perjury and false state-
ments, arising out of offenses relating
to national security.

(b) Administration and enforcement
of the Foreign Agents Registration Act
of 1938, as amended; the act of August
1, 1956, 70 Stat. 899 (50 U.S.C. 851–857),
including the determination in writing
that the registration of any person
coming within the purview of the act
would not be in the interest of national
security; and the Voorhis Act.

(c) Administration and enforcement
of the Internal Security Act of 1950, as
amended.

(d) Civil proceedings seeking exclu-
sively equitable relief against laws, in-
vestigations or administrative actions
designed to protect the national secu-
rity (including without limitation per-
sonnel security programs and the for-
eign assets control program).

(e) Interpretation of Executive Order
10450 of April 27, 1953, as amended, and
advising other departments and agen-
cies in connection with the administra-
tion of the Federal employees security
program, including the designation of
organizations as required by the order;
the interpretation of Executive Order
10501 of November 5, 1953, as amended,
and of regulations issued thereunder in
accordance with section 11 of that
order; and the interpretation of Execu-
tive Order 10865 of February 20, 1960.

(f) Libels and civil penalty actions
(including petitions for remission or
mitigation of civil penalties and for-
feitures, offers in compromise and re-
lated proceedings) arising out of viola-
tions of the Trading with the Enemy
Act, the neutrality statutes and the
Arms Export Control Act.

(g) Enforcement and administration
of the provisions of 2 U.S.C. 441e relat-
ing to contributions by foreign nation-
als.

(h) Enforcement and administration
of the provisions of 18 U.S.C. 219, relat-
ing to officers and employees of the

United States acting as agents of for-
eign principals.

(i) Criminal matters arising under
the Military Selective Service Act of
1967.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 451–71, 36 FR 1251, Jan.
27, 1971; Order No. 511–73, 38 FR 8152, Mar. 29,
1973; Order No. 673–76, 41 FR 54176, Dec. 13,
1976; Order No. 960–81, 46 FR 52345, Oct. 27,
1981]

§ 0.62 Representative capacities.

The Assistant Attorney General in
charge of the Criminal Division shall:

(a) Be a member and serve as Chair-
man of the committee which represents
the Department of Justice in the devel-
opment and implementation of plans
for exchanging visits between the Iron
Curtain countries and the United
States and have authority to designate
an alternate to serve on such commit-
tee.

(b) Provide Department of Justice
representation on the Interdepart-
mental Committee on Internal Secu-
rity.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 511–73, 38 FR 8152,
Mar. 29, 1973]

§ 0.63 Delegation respecting admission
and naturalization of certain aliens.

(a) The Assistant Attorney General
in charge of the Criminal Division and
the Deputy Assistant Attorney Gen-
eral, Criminal Division, are each au-
thorized to exercise the power and au-
thority vested in the Attorney General
by section 7 of the Central Intelligence
Agency Act of 1949, as amended, 50
U.S.C. 403h, with respect to entry of
certain aliens into the United States
for permanent residence.

(b) The Assistant Attorney General
in charge of the Criminal Division and
the Deputy Assistant Attorneys Gen-
eral, Criminal Division, are each au-
thorized to exercise the power and au-
thority vested in the Attorney General
by section 316(f) of the Immigration
and Nationality Act, 8 U.S.C. 1427(f),
with respect to the naturalization of
certain foreign intelligence sources.

[Order No. 1556–92, 57 FR 1643, Jan. 15, 1992]

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00033 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



40

28 CFR Ch. I (7–1–98 Edition) § 0.64

§ 0.64 Certifications under 18 U.S.C.
3503.

The Assistant Attorney General in
charge of the Criminal Division and his
Deputy Assistant Attorney Generals
are each authorized to exercise or per-
form the functions or duties conferred
upon the Attorney General by section
3503 of title 18, United States Code, to
certify that the legal proceeding, in
which a motion to take testimony by
deposition is made, is against a person
who is believed to have participated in
an organized criminal activity, where
the subject matter of the case or pro-
ceeding in which the motion is sought
is within the cognizance of the Crimi-
nal Division pursuant to § 0.61.

[Order No. 452–71, 36 FR 2601, Feb. 9, 1971, as
amended by Order No. 511–73, 38 FR 8152,
Mar. 29, 1973]

§ 0.64–1 Central or Competent Author-
ity under treaties and executive
agreements on mutual assistance in
criminal matters.

The Assistant Attorney General in
charge of the Criminal Division shall
have the authority and perform the
functions of the ‘‘Central Authority’’
or ‘‘Competent Authority’’ (or like des-
ignation) under treaties and executive
agreements between the United States
of America and other countries on mu-
tual assistance in criminal matters
which designate the Attorney General
or the Department of Justice as such
authority. The Assistant Attorney
General, Criminal Division, is author-
ized to redelegate this authority to the
Deputy Assistant Attorneys General,
Criminal Division, and to the Director
and Deputy Directors of the Office of
International Affairs, Criminal Divi-
sion.

[Order 918–80, 45 FR 79758, Dec. 2, 1980, as
amended by Order 1274–88, 53 FR 21997, June
13, 1988; Order 1906–94, 59 FR 41242, Aug. 11,
1994]

§ 0.64–2 Delegation respecting transfer
of offenders to or from foreign
countries.

The Assistant Attorney General in
charge of the Criminal Division is au-
thorized to exercise all of the power

and authority vested in the Attorney
General under section 4102 of title 18,
U.S. Code, which has not been dele-
gated to the Director of the Bureau of
Prisons under 28 CFR 0.96b, including
specifically the authority to find the
transfer of offenders to or from a for-
eign country under a treaty as referred
to in Public Law 95–144 appropriate or
inappropriate. The Assistant Attorney
General in charge of the Criminal Divi-
sion is authorized to redelegate this
authority to his Deputy Assistant At-
torneys General, the Director of the Of-
fice of Enforcement Operations, and
the Senior Associate Director and As-
sociate Directors of the Office of En-
forcement Operations.

[Order No. 872–80, 45 FR 6541, Jan. 29, 1980, as
amended by Order 1265–88, 53 FR 10871, Apr. 4,
1988; Order No. 2147–98, 63 FR 20534, Apr. 27,
1998]

§ 0.64–3 Delegation respecting designa-
tion of certain Department of Agri-
culture employees (Tick Inspectors)
to carry and use firearms.

The Assistant Attorney General in
charge of the Criminal Division is au-
thorized to exercise all the power and
authority vested in the Attorney Gen-
eral under section 2274 of title 7, U.S.
Code, concerning the designation of
certain Department of Agriculture em-
ployees (Tick Inspectors) to carry and
use firearms. This delegation includes
the power and authority to issue, with
the Department of Agriculture, joint
rules and regulations pertaining to the
carrying and use of such firearms,
which would, when promulgated, super-
sede the existing regulations pertain-
ing to the carrying and use of firearms
by Tick Inspectors, promulgated by the
Attorney General and contained in At-
torney General’s Order No. 1059–84. The
Assistant Attorney General in charge
of the Criminal Division is authorized
to redelegate all of this authority
under section 2274 to his Deputy Assist-
ant Attorneys General and appropriate
Office Directors and Section Chiefs.

[Order No. 1064–84, 49 FR 35934, Sept. 13, 1984]
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§ 0.64–4 Delegation respecting tem-
porary transfers, in custody of cer-
tain prisoner-witnesses from a for-
eign country to the United States to
testify in Federal or State criminal
proceedings.

The Assistant Attorney General in
charge of the Criminal Division is au-
thorized to exercise all of the power
and authority vested in the Attorney
General under 18 U.S.C. 3508 which has
not been delegated to the Director of
the United States Marshals Service
under 28 CFR 0.111a, including specifi-
cally the authority to determine
whether and under what circumstances
temporary transfer of a prisoner-wit-
ness to the United States is appro-
priate or inappropriate; to determine
the point at which the witness should
be returned to the transferring coun-
try; and to enter into appropriate
agreements with the transferring coun-
try regarding the terms and conditions
of the transfer. The Assistant Attorney
General in charge of the Criminal Divi-
sion is authorized to redelegate this
authority to the Deputy Assistant At-
torneys General, Criminal Division,
and to the Director and Deputy Direc-
tors of the Office of International Af-
fairs, Criminal Division.

[Order 1913–94, 59 FR 46551, Sept. 9, 1994]

§ 0.64–5 Policy with regard to bringing
charges under the Economic Espio-
nage Act of 1996, Pub. L. 104–294, ef-
fective October 11, 1996.

The United States may not file a
charge under the Economic Espionage
Act of 1996 (EEA), Pub. L. 104–294, 110
Stat. 3488, 18 U.S.C. 1831 et seq., effec-
tive October 11, 1996, or use a violation
of the EEA as a predicate offense under
any other law, without the personal ap-
proval of the Attorney General, the
Deputy Attorney General, or the As-
sistant Attorney General of the Crimi-
nal Division (or the Acting official in
each of these positions if a position is
filled by an Acting Official). Violations
of this regulation are appropriately
sanctionable and will be reported by
the Attorney General to the Senate
and House Judiciary Committees. Re-
sponsibility for reviewing proposed
charges under the EEA rests with the
Computer Crime and Intellectual Prop-

erty Section, Criminal Division, which
will consult with the Internal Security
Section, Criminal Division, in cases in-
volving charges under 18 U.S.C. 1831.
This regulation shall remain in effect
until October 11, 2001.

[Order No. 2130–97, 62 FR 63453, Dec. 1, 1997]

APPENDIX TO SUBPART K

CRIMINAL DIVISION

[Directive 8–75]

EDITORIAL NOTE: Criminal Division Direc-
tive 8–75, was superseded by Criminal Divi-
sion Directive 58, appearing at 44 FR 18661,
Mar. 29, 1979.

[Directive 58]

DELEGATION RESPECTING DENIAL OF

INFORMATION REQUESTS

The Assistant Attorney General in charge
of the Criminal Division, hereby, delegates
pursuant to 28 CFR 16.5(b) (as amended
March 1, 1975) and 28 CFR 16.45(a), his au-
thority under those sections to deny a re-
quest for information under 5 U.S.C. 552(a) or
5 U.S.C. 552a to the Director and Associate
Director of the Office of Legal Support Serv-
ices of the Criminal Division and to the Dep-
uty Assistant Attorney General of the Crimi-
nal Division who supervises that Office. The
Director, Associate Director, or Deputy As-
sistant Attorney General making the denial
shall be the ‘‘person responsible for the de-
nial,’’ within the meaning of 5 U.S.C. 552(a).

[Directive No. 73]

REDELEGATION OF AUTHORITY TO DEPUTY AS-
SISTANT ATTORNEYS GENERAL AND DIREC-
TOR OF THE OFFICE OF INTERNATIONAL AF-
FAIRS RESPECTING TRANSFER OF OFFENDERS

TO AND FROM FOREIGN COUNTRIES

By virtue of the authority vested in me by
§ 0.64 –2 of title 28 of the Code of Federal Reg-
ulations, the authority delegated to me by
that section to exercise all of the power and
authority vested in the Attorney General
under Section 4102 of title 18, U.S. Code,
which has not been delegated to the Director
of the Bureau of Prisons, including specifi-
cally the authority to find the transfer of of-
fenders to or from a foreign country under a
treaty as referred to in Public Law 95–44 ap-
propriate or inappropriate, is hereby redele-
gated to each of the Deputy Assistant Attor-
neys General and the Director of the Office
of International Affairs of the Criminal Divi-
sion.
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[Directive No. 81A]

REDELEGATION OF AUTHORITY TO DEPUTY AS-
SISTANT ATTORNEYS GENERAL AND DIREC-
TOR AND DEPUTY DIRECTORS OF THE OFFICE
OF INTERNATIONAL AFFAIRS REGARDING AU-
THORITY TO ACT AS CENTRAL AUTHORITY OR
COMPETENT AUTHORITY UNDER TREATIES
AND EXECUTIVE AGREEMENTS ON MUTUAL
ASSISTANCE IN CRIMINAL MATTERS

By virtue of the authority vested in me by
§ 0.64–1 of title 28 of the Code of Federal Reg-
ulations, the Authority delegated to me by
that section to exercise all of the power and
authority vested in the Attorney General
under treaties and executive agreements on
mutual assistance in criminal matters is
hereby redelegated to each of the Deputy As-
sistant Attorneys General, to the Director of
the Office of International Affairs and to
each of the Deputy Directors of the Office of
International Affairs, Criminal Division.

[Directive No. 81B]

REDELEGATION OF AUTHORITY TO DEPUTY AS-
SISTANT ATTORNEYS GENERAL AND DIREC-
TOR AND DEPUTY DIRECTORS OF THE OFFICE
OF INTERNATIONAL AFFAIRS RESPECTING
TEMPORARY TRANSFERS, IN CUSTODY, OF
CERTAIN PRISONER-WITNESSES FROM A FOR-
EIGN COUNTRY TO THE UNITED STATES .

By virtue of the authority vested in me by
28 CFR 0.64–4, the authority delegated to me
by that section to exercise all of the power
and authority vested in the Attorney Gen-
eral under section 3508 of title 18, United
States Code, which has not been delegated to
the Director, United States Marshals Service
under 28 CFR 0.111a, is hereby redelegated to
each of the Deputy Assistant Attorneys Gen-
eral, and to the Director and each of the
Deputy Directors of the Office International
Affairs, Criminal Division.

[44 FR 18661, Mar. 29, 1979, as amended at 45
FR 6541, Jan. 29, 1980; 48 FR 54595, Dec. 6,
1983; 59 FR 42161, Aug. 17, 1994; 59 FR 46550,
Sept. 9, 1994]

Subpart L [Reserved]

Subpart M—Land and Natural
Resources Division

§ 0.65 General functions.
The following functions are assigned

to and shall be conducted, handled, or
supervised by the Assistant Attorney
General in charge of the Land and Nat-
ural Resources Division:

(a) Civil suits and matters in Federal
and State courts (and administrative
tribunals), by or against the United

States, its agencies, officers, or con-
tractors, or in which the United States
has an interest, whether for specific or
monetary relief, and also nonlitigation
matters, relating to:

(1) The public domain lands and the
outer continental shelf of the United
States.

(2) Other lands and interests in real
property owned, leased, or otherwise
claimed or controlled, or allegedly im-
paired or taken, by the United States,
its agencies, officers, or contractors,
including the acquisition of such lands
by condemnation proceedings or other-
wise,

(3) The water and air resources con-
trolled or used by the United States,
its agencies, officers, or contractors,
without regard to whether the same
are in or related to the lands enumer-
ated in paragraphs (a) (1) and (2) of this
section, and

(4) The other natural resources in or
related to such lands, water, and air,

except that the following matters
which would otherwise be included in
such assignment are excluded there-
from:

(i) Suits and matters relating to the
use or obstruction of navigable waters
or the navigable capacity of such wa-
ters by ships or shipping thereon, the
same being specifically assigned to the
Civil Division;

(ii) Suits and matters involving tort
claims against the United States under
the Federal Tort Claims Act and spe-
cial acts of Congress, the same being
specifically assigned to the Civil Divi-
sion;

(iii) Suits and matters involving the
foreclosure of mortgages and other
liens held by the United States, the
same being specifically assigned to the
Civil and Tax Divisions according to
the nature of the lien involved;

(iv) Suits arising under 28 U.S.C. 2410
to quiet title or to foreclose a mort-
gage or other lien, the same being spe-
cifically assigned to the Civil and Tax
Divisions according to the nature of
the lien held by the United States, and
all other actions arising under 28
U.S.C. 2410 involving federal tax liens
held by the United States, which are
specifically assigned to the Tax Divi-
sion;
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(v) Matters involving the immunity
of the Federal Government from State
and local taxation specifically dele-
gated to the Tax Division by § 0.71.

(b) Representation of the interests of
the United States in all civil litigation
in Federal and State courts, and before
the Indian Claims Commission, per-
taining to Indians, Indian tribes, and
Indian affairs, and matters relating to
restricted Indian property, real or per-
sonal, and the treaty rights of re-
stricted Indians (except matters in-
volving the constitutional and civil
rights of Indians assigned to the Civil
Rights Division by subpart J of this
part).

(c) Rendering opinions as to the va-
lidity of title to all lands acquired by
the United States, except as otherwise
specified by statute.

(d) Civil and criminal suits and mat-
ters involving air, water, noise, and
other types of pollution, the regulation
of solid wastes, toxic substances, pes-
ticides under the Federal Insecticide,
Fungicide, and Rodenticide Act, and
the control of the environmental im-
pacts of surface coal mining.

(e) Civil and criminal suits and mat-
ters involving obstructions to naviga-
tion, and dredging or filling (33 U.S.C.
403).

(f) Civil and criminal suits and mat-
ters arising under the Atomic Energy
Act of 1954 (42 U.S.C. 2011, et seq.) inso-
far as it relates to the prosecution of
violations committed by a company in
matters involving the licensing and op-
erations of nuclear power plants.

(g) Civil and criminal suits and mat-
ters relating to the natural and bio-
logical resources of the coastal and
marine environments, the outer con-
tinental shelf, the fishery conservation
zone and, where permitted by law, the
high seas.

(h) Performance of the Department’s
functions under § 706.5 of the regula-
tions for the prevention of conflict of
interests promulgated by the Secretary
of the Interior under the authority of
the Surface Mining Control and Rec-
lamation Act of 1977, section 201(f), 91
Stat. 450, and contained in 30 CFR part
706.

(i) Conducting the studies of process-
ing sites required by section 115(b) of
the Uranium Mill Tailings Radiation

Control Act of 1978, publishing the re-
sults of the studies and furnishing the
results thereof to the Congress.

(j) Criminal suits and civil penalty
and forfeiture actions relating to wild-
life law enforcement under the Endan-
gered Species Act of 1973 (16 U.S.C.
1531–1543); the Lacey Act and related
provisions (18 U.S.C. 41–44, 47); the
Black Bass Act (16 U.S.C. 851–856); the
Airborne Hunting Act (16 U.S.C. 742j–1);
the Migratory Bird Act (16 U.S.C. 701,
et seq.); the Wild Horses and Wild Bur-
ros Act (16 U.S.C. 1331–1340); the Bald
and Golden Eagle Protection Act (16
U.S.C. 668–668d); and the Fish and Wild-
life Coordination Act (16 U.S.C. 661 et
seq.).

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 540–73, 38 FR 26910,
Sept. 27, 1973; Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 764–78, 43 FR 3115,
Jan. 23, 1978; Order No. 809–78, 43 FR 55394,
Nov. 28, 1978; Order No. 960–81, 46 FR 52346,
Oct. 27, 1981; Order No. 1083–85, 50 FR 8607,
Mar. 4, 1985]

§ 0.65a Litigation involving Environ-
mental Protection Agency.

With respect to any matter assigned
to the Land and natural Resources Di-
vision in which the Environmental
Protection Agency is a party, the As-
sistant Attorney General in charge of
the Land and Natural Resources Divi-
sion, and such members of his staff as
he may specifically designate in writ-
ing, are authorized to exercise the
functions and responsibilities under-
taken by the Attorney General in the
Memorandum of Understanding be-
tween the Department of Justice and
the Environmental Protection Agency
(42 FR 48942), except that subpart Y of
this part shall continue to govern as
authority to compromise and close
civil claims in such matters.

[Order No. 764–78, 43 FR 3115, Jan. 23, 1978]

§ 0.66 Delegation respecting title opin-
ions.

(a) The Assistant Attorney General
in charge of the Land and Natural Re-
sources Division or such members of
his staff as he may specifically des-
ignate in writing, are authorized to
sign the name of the Attorney General
to opinions on the validity of titles to
property acquired by or on behalf of
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the United States, except those which,
in the opinion of the Assistant Attor-
ney General involve questions of policy
or for any other reason require the per-
sonal attention of the Attorney Gen-
eral.

(b) Pursuant to the provisions of sec-
tion 1 of Public Law 91–393, approved
September 1, 1970, 84 Stat. 835, the As-
sistant Attorney General in charge of
the Land and Natural Resources Divi-
sion is authorized:

(1) To exercise the Attorney Gen-
eral’s power of delegating to other de-
partments and agencies his (the Attor-
ney General’s) responsibility for ap-
proving the title to lands acquired by
them,

(2) With respect to delegations so
made to other departments and agen-
cies, to exercise the Attorney General’s
function of general supervision regard-
ing the carrying out by such depart-
ments and agencies of the responsibil-
ity so entrusted to them, and

(3) To promulgate regulations and
any appropriate amendments thereto
governing the approval of land titles by
such departments and agencies.

[Order No. 440–70, 35 FR 16084, Oct. 14, 1970]

§ 0.67 Delegation respecting convey-
ances for public-airport purposes.

The Assistant Attorney General in
charge of the Land and Natural Re-
sources Division, and such members of
his staff as he may specifically des-
ignate in writing, are authorized to ex-
ercise the power and authority vested
in the Attorney General by section
23(b) of the Airport and Airway Devel-
opment Act of 1970 (84 Stat. 219; 49
U.S.C. 1723) with respect to approving
the performance of acts and execution
of instruments necessary to make the
conveyances requested in carrying out
the purposes of that section, except
those acts and instruments which, in
the opinion of the Assistant Attorney
General, involve questions of policy or
for any other reason require the per-
sonal attention of the Attorney Gen-
eral.

[Order No. 468–71, 36 FR 20428, Oct. 22, 1971]

§ 0.68 Delegation respecting mineral
leasing.

The Assistant Attorney General in
charge of the Land and Natural Re-
sources Division, and such members of
his staff as he may specifically des-
ignate in writing, are authorized to
execute the power and authority of the
Attorney General under the provisions
of section 3 of the act of August 7, 1947,
61 Stat. 914, 30 U.S.C. 352, respecting
the leasing of minerals on lands under
the jurisdiction of the Department of
Justice.

[Order No. 542–73, 38 FR 28289, Oct. 12, 1973]

§ 0.69 Delegation of authority to make
determinations and grants.

The Assistant Attorney General in
charge of the Land and Natural Re-
sources Division, or such members of
his staff as he may specifically des-
ignate in writing, are authorized to ex-
ercise the power and authority vested
in the Attorney General by Public Law
87–852, approved October 23, 1962 (40
U.S.C. 319), with respect to making the
determinations and grants necessary in
carrying out the purposes of that Act,
except those acts and instruments
which in the opinion of the Assistant
Attorney General involve questions of
policy or for any other reason require
the personal attention of the Attorney
General.

[Order No. 736–77, 42 FR 38177, July 27,
1977]

§ 0.69a Delegation respecting approval
of conveyances.

The Assistant Attorney General in
charge of the Land and Natural Re-
sources Division, and such members of
his staff as he may specifically des-
ignate in writing, are authorized to ex-
ercise the power and authority vested
in the Attorney General by the Act of
June 4, 1934, 48 Stat. 836, with respect
to approving the making or acceptance
of conveyances by the Secretary of the
Interior on behalf of the United States.

[Order No. 947–81, 46 FR 29931, June 4, 1981]
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§ 0.69b Delegation of authority re-
specting conveyances for public air-
ports.

The Assistant Attorney General in
charge of the Land and Natural Re-
sources Division, and such members of
his staff as he may specifically des-
ignate in writing, are authorized to ex-
ercise the power and authority vested
in the Attorney General of section
516(b) of The Airport and Airway Im-
provement Act of 1982 (96 Stat. 671, 692)
with respect to approving the perform-
ance of acts and execution of instru-
ments necessary to make the convey-
ance requested in carrying out the pur-
poses of that section, except those acts
and instruments which in the opinion
of the Assistant Attorney General, in-
volve questions of policy or for any
other reason require the personal at-
tention of the Attorney General.

[Order No. 1069–84, 49 FR 39843, Oct. 11, 1984]

§ 0.69c Litigation involving the Re-
source Conservation and Recovery
Act.

(a) The authority to receive com-
plaints served upon the Attorney Gen-
eral pursuant to section 401 of the Haz-
ardous Waste Amendments of 1984
(Pub. L. 616, 98th Cong.; 42 U.S.C.
6872(b)(2)(F)) is hereby delegated to the
Assistant Attorney General, Land and
Natural Resources Division. Every
plantiff required to serve upon the At-
torney General a copy of their com-
plaint, should do so by sending a copy
of the complaint, together with all at-
tachments thereto required by the Fed-
eral Rules of Civil Procedure and the
Local Rules for the Federal District
Court in which the complaint if filed,
via first class mail, to the Assistnt At-
torney General, Land and Natural Re-
sources Division, U.S. Department of
Justice, NW., Washington, DC 20530.

(b) Services pursuant to section 401
shall be deemed effective upon the date
the complaint is received by the Assist-
ant Attorney General.

[Order No. 1099–85, 50 FR 26198, June 25, 1985]

Subpart N—Tax Division

§ 0.70 General functions.

The following functions are assigned
to and shall be conducted, handled, or
supervised by, the Assistant Attorney
General, Tax Division:

(a) Prosecution and defense in all
courts, other than the Tax Court, of
civil suits, and the handling of other
matters, arising under the internal rev-
enue laws, and litigation resulting
from the taxing provisions of other
Federal statutes (except civil forfeiture
and civil penalty matters arising under
laws relating to liquor, narcotics, gam-
bling, and firearms assigned to the
Criminal Division by § 0.55(d)).

(b) Criminal proceedings arising
under the internal revenue laws, except
the following: Proceedings pertaining
to misconduct of Internal Revenue
Service personnel, to taxes on liquor,
narcotics, firearms, coin-operated gam-
bling and amusement machines, and to
wagering, forcible rescue of seized
property (26 U.S.C. 7212(b)), corrupt or
forcible interference with an officer or
employee acting under the Internal
Revenue laws (26 U.S.C. 7212(a)), unau-
thorized disclosure of information (26
U.S.C. 7213), and counterfeiting, muti-
lation, removal, or reuse of stamps (26
U.S.C. 7208).

(c)(1) Enforcement of tax liens, and
mandamus, injunctions, and other spe-
cial actions or general matters arising
in connection with internal revenue
matters.

(2) Defense of actions arising under
section 2410 of title 28 of the U.S. Code
whenever the United States is named
as a party to an action as the result of
the existence of a Federal tax lien, in-
cluding the defense of other actions
arising under section 2410, if any, in-
volving the same property whenever a
tax-lien action is pending under that
section.

(d) Appellate proceedings in connec-
tion with civil and criminal cases enu-
merated in paragraphs (a) through (c)
of this section and in § 0.71, including
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petitions to review decisions of the Tax
Court of the United States.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 445–70, 35 FR 19397,
Dec. 23, 1970; Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 960–81, 46 FR 52346,
Oct. 27, 1981]

§ 0.71 Delegation respecting immunity
matters.

The Assistant Attorney General in
charge of the Tax Division is author-
ized to handle matters involving the
immunity of the Federal Government
from State or local taxation (except
actions to set aside ad valorem taxes,
assessments, special assessments, and
tax sales of Federal real property, and
matters involving payments in lieu of
taxes), as well as State or local tax-
ation involving contractors performing
contracts for or on behalf of the United
States.

Subpart O—Justice Management
Division

§ 0.75 Policy functions.

The Assistant Attorney General for
Administration shall head the Justice
Management Division and shall provide
advice relating to basic Department
policy for budget and financial man-
agement, program evaluation, audit-
ing, personnel management and train-
ing, procurement, information process-
ing and telecommunications, security
and for all matters pertaining to orga-
nization, management, and administra-
tion. The following matters are as-
signed to, and shall be conducted, han-
dled, or supervised by, the Assistant
Attorney General for Administration:

(a) Conduct, direct, review, and
evaluate management studies and sur-
veys of the Department’s organiza-
tional structure, functions, and pro-
grams, operating procedures and sup-
porting systems, and management
practices throughout the Department;
and make recommendations to reduce
costs and increase productivity.

(b) Supervise, direct, and review the
preparation, justification and execu-
tion of the Department of Justice
budget, including the coordination and
control of the programming and re-
programming of funds.

(c) Review, analyze, and coordinate
the Department’s programs and activi-
ties to ensure that the Department’s
use of resources and estimates of fu-
ture requirements are consistent with
the policies, plans, and mission prior-
ities of the Attorney General.

(d) Plan, direct, and coordinate De-
partment-wide personnel management
programs, and develop and issue De-
partment-wide policy in all personnel
program areas, including training, po-
sition classification and pay adminis-
tration, staffing, employee perform-
ance evaluation, employee develop-
ment, employee relations and services,
employee recognition and incentives,
equal employment opportunity pro-
grams, including the equal opportunity
recruitment program (5 U.S.C. 7201),
personnel program evaluation, labor
management relations, adverse action
hearings and appeals, employee griev-
ances, and employee health programs.

(e) Develop and direct Department-
wide financial management policies,
programs, procedures, and systems in-
cluding financial accounting, planning,
analysis, and reporting.

(f) Supervise and direct the operation
of the Department’s central payroll
system, automated information serv-
ices, publication services, library serv-
ices and any other Department-wide
central services which are established
by or assigned to the Justice Manage-
ment Division.

(g) Formulate and administer the
General Administration Appropriation
of the Department’s budget.

(h) Formulate Department-wide
audit policies, standards and proce-
dures; develop, direct and supervise
independent and comprehensive inter-
nal audits, including examinations au-
thorized by 28 U.S.C. 526, of all organi-
zations, programs, and functions of the
Department, and audits of expenditures
made under the Department’s con-
tracts and grants to ensure compliance
with laws, regulations and generally
accepted accounting principles; econ-
omy and efficiency in operation; and
that desired results are being achieved.

(i) Develop and direct a Department-
wide directives management program
and administer the directives manage-
ment system.
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(j) Plan, direct, administer, and mon-
itor compliance with Department-wide
policies, procedures, and regulations
concerning records, reports, procure-
ment, printing, graphics, audiovisual
activities (including the approval or
disapproval of production and equip-
ment requests), forms management,
supply management, motor vehicles,
real and personal property, space as-
signment and utilization, and all other
administrative services functions.

(k) Formulate Department policies,
standards, and procedures for informa-
tion systems and the management and
use of automatic data processing equip-
ment; review the use and performance
of information systems with respect to
Department objectives, plans, policies,
and procedures; provide technical lead-
ership and support to new Department-
wide information systems; review and
approve all contracts for information
processing let by the Department, and
provide the final review and approval
of systems and procedures and stand-
ards for use of data elements and codes.

(l) Formulate policies, standards, and
procedures for Department tele-
communications systems and equip-
ment and review their implementation.

(m) Provide computer and digital
telecommunications services on an eq-
uitable resource-sharing basis to all or-
ganizational units within the Depart-
ment.

(n) Formulate Department policies
for the use of consultants and non-per-
sonal service contracts, review, and ap-
prove all nonpersonal service con-
tracts, and review the implementation
of Department policies.

(o) Serve as liaison with state and
local governments on management af-
fairs, and coordinate the Department’s
participation in Federal regional inter-
agency bodies.

(p) Direct all Department security
programs including personnel, phys-
ical, document, information processing
and telecommunications, special intel-
ligence, and employee health and safe-
ty programs and formulate and imple-
ment Department defense mobilization
and contingency planning.

(q) Review legislation for potential
impact on the Department’s resources.

(r) Develop and implement a legal in-
formation coordination system for the

use of the Department of Justice and,
as appropriate, the Federal Govern-
ment as a whole.

[Order No. 543–73, 38 FR 29585, Oct. 26, 1973, as
amended by Order No. 565–74, 39 FR 15875,
May 6, 1974; Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 722–77, 42 FR 25499,
May 18, 1977; Order No. 960–81, 46 FR 52346,
Oct. 27, 1981]

§ 0.76 Specific functions.

The functions delegated to the As-
sistant Attorney General for Adminis-
tration by this subpart O shall also in-
clude the following specific policy
functions:

(a) Directing the Department’s finan-
cial management operations, including
control of the accounting for appro-
priations and expenditures, employ-
ment limitations, voucher examination
and audit, overtime pay, establishing
per diem rates, promulgation of poli-
cies for travel, transportation, and re-
location expenses, and issuance of nec-
essary regulations pertaining thereto.

(b) Submission of requests to the Of-
fice of Management and Budget for ap-
portionment or reapportionment of ap-
propriations, including the determina-
tion, whenever required, that such ap-
portionment or reapportionment indi-
cates the necessity for the submission
of a request for a deficiency or supple-
mental estimate, and to make allot-
ments to organizational units of the
Department of funds made available to
the Department within the limits of
such apportionments or reapportion-
ments (31 U.S.C. 665).

(c) Approving per diem allowances
for travel by airplane, train or boat
outside the continental United States
in accordance with paragraph 1–7.2 of
the Federal Travel Regulations (FPMR
101–7).

(d) Exercising the claims settlement
authority under the Federal Claims
Collection Act of 1966 (31 U.S.C. 952).

(e) Authorizing payment of actual ex-
pense of subsistence (5 U.S.C. 5702(c)).

(f) Prescribing regulations providing
for premium pay pursuant to 5 U.S.C.
5541–5550a.

(g) Settling and authorizing payment
of employee claims under the Military
and Civilian Employees’ Claims Act of
1964, as amended (31 U.S.C. 240–243).
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(h) Submitting requests to the Comp-
troller General for decisions (31 U.S.C.
74, 82d) and deciding questions involv-
ing the payment of $25 or less (Comp.
Gen. B–161457, July 14, 1976).

(i) Making determinations with re-
spect to employment and wages under
section 3122 of the Federal Insurance
Contributions Act (26 U.S.C. 3122).

(j) Excluding the Office of Justice As-
sistance, Research and Statistics, su-
pervising and directing the Depart-
ment’s procurement and contracting
functions and assuring that equal em-
ployment opportunity is practiced by
the Department’s contractors and sub-
contractors and in federally assisted
programs under the Department’s con-
trol.

(k) Designating Contracts Compli-
ance Officers pursuant to Executive
Order 11246, as amended.

(l) Making the certificate required
with respect to the necessity for in-
cluding illustrations in printing (44
U.S.C. 1104).

(m) Making the certificates with re-
spect to the necessity of long distance
telephone calls (31 U.S.C. 680a).

(n) Making certificates of need for
space (68 Stat. 518, 519).

(o) Exercising, except for the author-
ity conferred in §§ 0.15(b)(1), 0.19(a)(1),
0.137, and 0.138 of this part, the power
and authority vested in the Attorney
General to take final action on matters
pertaining to the employment, separa-
tion, and general administration of
personnel in General Schedule grade
GS–1 through GS–15, and in wage board
positions; classify positions in the De-
partment under the General Schedule
and wage board systems regardless of
grade; postaudit and correct any per-
sonnel action within the Department;
and inspect at any time any personnel
operations of the various organiza-
tional units of the Department.

(p) Selecting and assigning employ-
ees for training by, in, or through non-
Government facilities, paying the ex-
penses of such training or reimbursing
employees therefor, and preparing and
submitting the required annual report
to the Office of Personnel Management
(5 U.S.C. 4103–4118).

(q) Exercising authority for the tem-
porary employment of experts or con-
sultants of organizations thereof, in-

cluding stenographic reporting services
(5 U.S.C. 3109(b)).

(r) Providing assistance in furnishing
information to the public under the
Public Information Section of the Ad-
ministrative Procedure Act (5 U.S.C.
552).

(s) Representing the Department in
its contacts on matters relating to ad-
ministration and management with the
Congressional Appropriations Commit-
tees, Office of Management and Budg-
et, the General Accounting Office, the
Office of Personnel Management, the
General Services Administration, the
Joint Committee on Printing, the Gov-
ernment Printing Office and all other
Federal departments and agencies.

(t) Taking final action, including
making all required determinations
and findings, in connection with the
acquisition of real property for use by
the Department of Justice.

(u) Perform functions with respect to
the operation, maintenance, repair,
preservation, alteration, furnishing,
equipment and custody of buildings oc-
cupied by the Department of Justice as
delegated by the Administrator of the
General Services Administration.

(v) Implementing Office of Manage-
ment and Budget Circular No. A–76,
‘‘Performance of Commercial Activi-
ties’’.

[Order No. 543–73, 38 FR 29585, Oct. 26, 1973]

EDITORIAL NOTE: For amendments to § 0.76,
see the List of CFR Sections Affected in the
Finding Aids section of this volume.

§ 0.77 Operational functions.

The Assistant Attorney General for
Administration shall provide all direct
administrative support services to the
Offices, Boards and Divisions of the De-
partment and to the U.S. Marshals
Service, except where independent ad-
ministrative authority has been con-
ferred. These services shall include the
following:

(a) Planning, directing and coordi-
nating the personnel management pro-
gram; providing personnel services in-
cluding employment and staffing, em-
ployee relations, and classification,
and including the employment, separa-
tion and general administration of em-
ployees, except attorneys, in General

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00042 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



49

Department of Justice § 0.78

Schedule grades GS–15 and below, or
equivalent pay levels.

(b) Formulating policies and plans
for efficient administrative manage-
ment and organization and developing
and coordinating all management stud-
ies and reports on the operations of the
Offices, Divisions and Boards.

(c) Planning, justifying, and compil-
ing the annual and supplemental budg-
et estimates of the Offices, Divisions
and Boards.

(d) Planning, directing and executing
accounting operations for the Offices,
Divisions and Boards.

(e) Providing information systems
analysis, design, computer program-
ming, and systems implementation
services consistent with Departmental
information systems plans, policies and
procedures.

(f) Implementing and administering
management programs for the cre-
ation, organization, maintenance, use,
and disposition of Federal records, and
providing mail and messenger service.

(g) Implementing and administering
programs for procurement, personal
property, supply, motor vehicle, space
management, and operations and man-
agement of buildings as delegated by
the Administrator of the General Serv-
ices Administration.

(h) Operating and maintaining the
Department Library.

(i) Routing and controlling cor-
respondence, maintaining indices of
legal cases and matters, replying to
correspondence not assignable to a di-
vision, safeguarding confidential infor-
mation, attesting to the correctness of
records, and related matters.

(j) Accepting service of summonses,
complaints, or other papers, including,
without limitation, subpoenas, directed
to the Attorney General in his official
capacity, as a representative of the At-
torney General, under the Federal
Rules of Civil and Criminal Procedure
or in any suit within the purview of
subsection (a) of section 208 of the De-
partment of Justice Appropriation Act,
1953 (66 Stat. 560 (43 U.S.C. 666(a))).

(k) Making the certificates required
in connection with the payment of ex-
penses of collecting evidence: Provided,
That each such certificate shall be ap-
proved by the Attorney General.

(l) Taking final action, including
making all required determinations
and findings, in connection with nego-
tiated purchases and contracts as pro-
vided in 41 U.S.C. 252(c) (1) through (11),
(14), (15) except that the authority pro-
vided in 41 U.S.C. 252(c)(11) shall be
limited not to exceed an expenditure of
$25,000 per contract and shall not be
further delegated.

(m) Serving as Contracting Officer
for the Offices, Boards and Divisions,
with authority of redelegation to the
Deputy Assistant Attorney General,
Office of Personnel and Administra-
tion, Justice Management Division.
The authority so delegated includes
the authority of redelegation to subor-
dinates and to officials within the Of-
fices, Boards and Divisions.

(n) Authorizing payment of extraor-
dinary expenses incurred by ministe-
rial officers of the United States in
executing acts of Congress (28 U.S.C.
1929).

(o) Representing the Attorney Gen-
eral with the Secretary of State in ar-
ranging for reimbursement by foreign
governments of expenses incurred in
extradition cases, and certifying to the
Secretary the amounts to be paid to
the United States as reimbursement (18
U.S.C. 3195).

[Order No. 565–74, 39 FR 15876, May 6, 1974, as
amended by Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 722–77, 42 FR 25499,
May 18, 1977; Order No. 960–81, 46 FR 52347,
Oct. 27, 1981; Order No. 996–83, 48 FR 7171,
Feb. 18, 1983; Order No. 1001–83, 48 FR 9524,
Mar. 7, 1983; Order No. 1977-95, 60 FR 36711,
July 18, 1995]

§ 0.78 Implementation of financial dis-
closure requirements.

The Assistant Attorney General for
Administration shall serve as the des-
ignated agency ethics official under
title II of the Ethics in Government
Act of 1978, 92 Stat. 1836, for purposes of
administering the public and confiden-
tial financial disclosure programs ap-
plicable to officers and employees of
the Department of Justice. His duties
shall include the following:

(a) Providing necessary report forms
and other information to officers and
employees of the Department;

(b) Developing and maintaining a list
of positions covered by the public and
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confidential financial reporting re-
quirements;

(c) Monitoring compliance by depart-
ment officers and employees with ap-
plicable requirements for filing and re-
view of financial disclosure reports;

(d) Providing for retention of reports
and transmittal, where necessary, of
copies of reports to the Director of the
Office of Government Ethics;

(e) Establishing procedures for public
access to reports filed under title II of
the Ethics in Government Act of 1978;

(f) Performing such other functions
as may be necessary for the effective
implementation of title II of the Ethics
in Government Act.

[Order No. 832–79, 44 FR 29891, May 23, 1979, as
amended by Order No. 960–81, 46 FR 52347,
Oct. 27, 1981]

§ 0.79 Redelegation of authority.
The Assistant Attorney General for

Administration is authorized to redele-
gate to any Department official any of
the power or authority vested in him
by this subpart O. Existing redelega-
tions by the Assistant Attorney Gen-
eral for Administration shall continue
in force and effect until modified or re-
voked.

[Order No. 543–73, 38 FR 29585, Oct. 26, 1973.
Redesignated by Order No. 565–74, 39 FR
15876, May 6, 1974, and further redesignated
by Order No. 832–79, 44 FR 29891, May 23, 1979]

Subpart P—Federal Bureau of
Investigation

CROSS REFERENCE: For regulations pertain-
ing to the Federal Bureau of Investigation,
see part 3 of this chapter.

§ 0.85 General functions.
The Director of the Federal Bureau

of Investigation shall:
(a) Investigate violations of the laws,

including the criminal drug laws, of
the United States and collect evidence
in cases in which the United States is
or may be a party in interest, except in
cases in which such responsibility is by
statute or otherwise specifically as-
signed to another investigative agency.
The Director’s authority to investigate
violations of and collect evidence in
cases involving the criminal drug laws
of the United States is concurrent with

such authority of the Administrator of
the Drug Enforcement Administration
under § 0.100 of this part. In investigat-
ing violations of such laws and in col-
lecting evidence in such cases, the Di-
rector may exercise so much of the au-
thority vested in the Attorney General
by sections 1 and 2 of Reorganization
Plan No. 1 of 1968, section 1 of Reorga-
nization Plan No. 2 of 1973 and the
Comprehensive Drug Abuse Prevention
and Control Act of 1970, as amended, as
he determines is necessary. He may
also release FBI information on the
same terms and for the same purposes
that the Administrator of the Drug En-
forcement Administration may dis-
close DEA information under § 0.103 of
this part. The Director and his author-
ized delegates may seize, forfeit and
remit or mitigate the forfeiture of
property in accordance with 21 U.S.C.
881, 21 CFR 1316.71 through 1316.81, and
28 CFR 9.1 through 9.7.

(b) Conduct the acquisition, collec-
tion, exchange, classification and pres-
ervation of fingerprint cards and iden-
tification records from criminal justice
and other governmental agencies, in-
cluding fingerprint cards voluntarily
submitted by individuals for personal
identification purposes; provide expert
testimony in Federal, State and local
courts as to fingerprint examinations;
and provide fingerprint training and
provide identification assistance in dis-
asters and for other humanitarian pur-
poses.

(c) Conduct personnel investigations
requisite to the work of the Depart-
ment of Justice and whenever required
by statute or otherwise.

(d) Carry out the Presidential direc-
tive of September 6, 1939, as reaffirmed
by Presidential directives of January 8,
1943, July 24, 1950, and December 15,
1953, designating the Federal Bureau of
Investigation to take charge of inves-
tigative work in matters relating to es-
pionage, sabotage, subversive activi-
ties, and related matters.

(e) Establish and conduct law en-
forcement training programs to pro-
vide training for State and local law
enforcement personnel; operate the
Federal Bureau of Investigation Na-
tional Academy; develop new ap-
proaches, techniques, systems, equip-
ment, and devices to improve and
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strengthen law enforcement and assist
in conducting State and local training
programs, pursuant to section 404 of
the Omnibus Crime Control and Safe
Streets Act of 1968, 82 Stat. 204.

(f) Operate a central clearinghouse
for police statistics under the Uniform
Crime Reporting Program, and a com-
puterized nationwide index of law en-
forcement information under the Na-
tional Crime Information Center.

(g) Operate the Federal Bureau of In-
vestigation Laboratory to serve not
only the Federal Bureau of Investiga-
tion, but also to provide, without cost,
technical and scientific assistance, in-
cluding expert testimony in Federal or
local courts, for all duly constituted
law enforcement agencies, other orga-
nizational units of the Department of
Justice, and other Federal agencies,
which may desire to avail themselves
of the service. As provided for in proce-
dures agreed upon between the Sec-
retary of State and the Attorney Gen-
eral, the services of the Federal Bureau
of Investigation Laboratory may also
be made available to foreign law en-
forcement agencies and courts.

(h) Make recommendations to the Of-
fice of Personnel Management in con-
nection with applications for retire-
ment under 5 U.S.C. 8336(c).

(i) Investigate alleged fraudulent
conduct in connection with operations
of the Department of Housing and
Urban Development and other alleged
violations of the criminal provisions of
the National Housing Act, including 18
U.S.C. 1010.

(j) Exercise the power and authority
vested in the Attorney General to ap-
prove and conduct exchanges of identi-
fication records with officials of feder-
ally chartered or insured banking insti-
tutions to promote or maintain the se-
curity of those institutions and, if au-
thorized by State statute and approved
by the Attorney General, to officials of
State and local governments for pur-
poses of employment and licensing; and
exercise the power and authority vest-
ed in the Attorney General by 15 U.S.C.
78q(f)(2) and 7 U.S.C. 12a, to approve
and conduct exchanges of identifica-
tion records with certain segments of
the securities industry and the Com-
modity Futures Trading Commission,
respectively.

(k) Payment of awards (including
those over $10,000) under 28 U.S.C.
524(c)(2), and purchase of evidence (in-
cluding the authority to pay more than
$100,000) under 28 U.S.C. 524(c)(1)(F).

(l) Exercise Lead Agency responsibil-
ity in investigating all crimes for
which it has primary or concurrent ju-
risdiction and which involve terrorist
activities or acts in preparation of ter-
rorist activities within the statutory
jurisdiction of the United States. With-
in the United States, this would in-
clude the collection, coordination,
analysis, management and dissemina-
tion of intelligence and criminal infor-
mation as appropriate. If another Fed-
eral agency identifies an individual
who is engaged in terrorist activities
or in acts in preparation of terrorist
activities, that agency is requested to
promptly notify the FBI. Terrorism in-
cludes the unlawful use of force and vi-
olence against persons or property to
intimidate or coerce a government, the
civilian population, or any segment
thereof, in furtherance of political or
social objectives.

(m) Carry out the Department’s re-
sponsibilities under the Hate Crime
Statistics Act.

(n) Exercise the authority vested in
the Attorney General under section
528(a), Public Law 101–509, to accept
from federal departments and agencies
the services of law enforcement person-
nel to assist the Department of Justice
in the investigation and prosecution of
fraud or other criminal or unlawful ac-
tivity in or against any federally in-
sured financial institution or the Reso-
lution Trust Corporation, and to co-
ordinate the activities of such law en-
forcement personnel in the conduct of
such investigations and prosecutions.

(o) Carry out the responsibilities con-
ferred upon the Attorney General
under the Communications Assistance
for Law Enforcement Act, Title I of
Pub. L. 103–414 (108 Stat. 4279), subject
to the general supervision and direc-
tion of the Attorney General.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 0.85, see the List of Sec-
tions Affected in the Finding Aids section of
this volume.
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§ 0.85a Criminal justice policy coordi-
nation.

The Federal Bureau of Investigation
shall report to the Attorney General on
all its activities.

[Order No. 960–81, 46 FR 52347, Oct. 27, 1981]

§ 0.86 Seizure of gambling devices.
The Director, Associate Director, As-

sistants to the Director, Executive As-
sistant Directors, Assistant Directors,
inspectors and agents of the Federal
Bureau of Investigation are authorized
to exercise the power and authority
vested in the Attorney General to
make seizures of gambling devices (18
U.S.C. 1955(d), 15 U.S.C. 1171 et seq.) and
wire or oral communication intercept-
ing devices (18 U.S.C. 2513).

[Order No. 960–81, 46 FR 52347, Oct. 27, 1981]

§ 0.87 Representation on committee for
visit-exchange.

The Director of the Federal Bureau
of Investigation shall be a member of
the committee which represents the
Department of Justice in the develop-
ment and implementation of plans for
exchanging visits between the Iron
Curtain countries and the United
States and shall have authority to des-
ignate an alternate to serve on such
committee.

§ 0.88 Certificates for expenses of un-
foreseen emergencies.

The Director of the Federal Bureau
of Investigation is authorized to exer-
cise the power and authority vested in
the Attorney General by 28 U.S.C. 537,
to make certificates with respect to ex-
penses of unforeseen emergencies of a
confidential character: Provided, That
each such certificate made by the Di-
rector of the Federal Bureau of Inves-
tigation shall be approved by the At-
torney General.

§ 0.89 Authority to seize arms and mu-
nitions of war.

The Director of the Federal Bureau
of Investigation is authorized to exer-
cise the authority conferred upon the
Attorney General by section 1 of E.O.
10863 of February 18, 1960 (25 FR 1507),
relating to the seizure of arms and mu-
nitions of war, and other articles, pur-
suant to section 1 of title VI of the act

of June 15, 1917, 40 Stat. 223, as amend-
ed by section 1 of the Act of August 13,
1953, 67 Stat. 577 (22 U.S.C. 401).

§ 0.89a Delegations respecting claims
against the FBI.

(a) The Director of the Federal Bu-
reau of Investigation is authorized to
exercise the power and authority vest-
ed in the Attorney General under 28
U.S.C. 2672 to consider, ascertain, ad-
just, determine, and settle any claim
thereunder not exceeding $10,000 in any
one case caused by the negligent or
wrongful act or omission of any em-
ployee of the Federal Bureau of Inves-
tigation.

(b) The Director of the Federal Bu-
reau of Investigation is further author-
ized to exercise the power and author-
ity vested in the Attorney General
under the Act of December 7, 1989, Pub-
lic Law 101–203, 103 Stat. 1805 (31 U.S.C.
3724) with regard to claims thereunder
not exceeding $50,000 in any one case.

(c) The Director of the Federal Bu-
reau of Investigation is authorized to
redelegate to the General Counsel of
the FBI or his designee within the Of-
fice of the General Counsel or to the
primary legal advisors of the FBI field
offices, any of the authority, functions,
or duties vested in him by paragraphs
(a) and (b) of this section. This author-
ity shall not be further redelegated.

[Order No. 884–80, 45 FR 22023, Apr. 3, 1980, as
amended by Order No. 1417–90, 55 FR 27808,
July 6, 1990; Order No. 1551–91, 56 FR 64192,
Dec. 9, 1991; Order No. 1904–94, 59 FR 41242,
Aug. 11, 1994]

Subpart P–1—Office of Justice
Programs and Related Agencies

SOURCE: Order No. 1111–85, 50 FR 43385, Oct.
25, 1985, unless otherwise noted.

§ 0.90 Office of Justice Programs.
The Office of Justice Programs is

headed by an Assistant Attorney Gen-
eral appointed by the President. Under
the general authority of the Attorney
General, the Assistant Attorney Gen-
eral maintains liaison with the pro-
vides information to Federal, State,
local, and private agencies and organi-
zations on criminal justice matters,
and provides staff support to and co-
ordinates the activities of the National

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00046 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



53

Department of Justice § 0.95

Institute of Justice, the Bureau of Jus-
tice Statistics, the Office of Juvenile
Justice and Delinquency Prevention,
and the Bureau of Justice Assistance.
The Office includes the Office for Vic-
tims of Crime.

§ 0.91 Office for Victims of Crime.

The Office for Victims of Crime is
headed by a Director appointed by the
Assistant Attorney General, Office of
Justice Programs. Under a delegation
by the Attorney General (DOJ Order
No. 1079–84, Dec. 14, 1984), the Assistant
Attorney General and the Director are
responsible for providing national lead-
ership to encourage improved treat-
ment of victims by implementing the
recommendations of the President’s
Task Force on Victims of Crime and
the Attorney General’s Task Force on
Family Violence, and by administering
the Crime Victims Fund and the Fed-
eral Crime Victim Assistance Program,
established under the Victims of Crime
Act of 1984, title II, chapter XIV, of
Public Law 98–473, 42 U.S.C. 10601 et
seq., 98 Stat. 2170 (Oct. 12, 1984).

§ 0.92 National Institute of Justice.

The National Institute of Justice is
headed by a Director appointed by the
President. Under the general authority
of the Attorney General and reporting
through the Assistant Attorney Gen-
eral, Office of Justice Programs, the
Director performs functions and ad-
ministers programs, including provi-
sion of financial assistance, under 42
U.S.C. 3721–3723 to support basic and
applied research into justice issues.

§ 0.93 Bureau of Justice Statistics.

The Bureau of Justice Statistics is
headed by a Director appointed by the
President. Under the general authority
of the Attorney General and reporting
through the Assistant Attorney Gen-
eral, Office of Justice Programs, the
Director performs functions and ad-
ministers programs, including provi-
sion of financial assistance, under 42
U.S.C. 3731–3734, to provide a variety of
statistical services for the criminal
justice community.

§ 0.94 Office of Juvenile Justice and
Delinquency Prevention.

The Office of Juvenile Justice and
Delinquency Prevention is headed by
an Administrator appointed by the
President. Under the general authority
of the Attorney General and reporting
through the Assistant Attorney Gen-
eral, Office of Justice Programs, the
Administrator performs functions and
administers programs, including provi-
sion of financial assistance, under 42
U.S.C. 5601 et seq., relating to juvenile
delinquency, the improvement of juve-
nile justice systems and missing chil-
dren.

§ 0.94–1 Bureau of Justice Assistance.
(a) The Bureau of Justice Assistance

is headed by a Director appointed by
the Attorney General. Under the gen-
eral authority of the Attorney General
and reporting through the Assistant
Attorney General, Office of Justice
Programs, the Director performs func-
tions and administers programs, in-
cluding provision of financial assist-
ance, under 42 U.S.C. 3741–3748; 3761–
3764; and 3769, relating to the adminis-
tration of State and local criminal jus-
tice systems. The Director also admin-
isters the Public Safety Officers’ Death
Benefits Program under 42 U.S.C. 3796,
et seq.

(b) Subject to the authority and di-
rection of the Attorney General, the
Director of the Bureau of Justice As-
sistance is authorized to exercise the
power and authority vested in the At-
torney General by Executive Order No.
11755 of December 29, 1973, 39 FR 779,
with respect to certification and revok-
ing certification of work-release laws
or regulations.

[Order No. 1111–85, 50 FR 43385, Oct. 25, 1985;
Order No. 1145–86, 51 FR 29464, Aug. 18, 1986]

Subpart Q—Bureau of Prisons

CROSS REFERENCE: For regulations pertain-
ing to the Bureau of Prisons, see parts 6 and
7 of this chapter.

§ 0.95 General functions.
The Director of the Bureau of Prisons

shall direct all activities of the Bureau
of Prisons including:
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(a) Management and regulation of all
Federal penal and correctional institu-
tions (except military or naval institu-
tions), and prison commissaries.

(b) Provision of suitable quarters for,
and safekeeping, care, and subsistence
of, all persons charged with or con-
victed of offenses against the United
States or held as witnesses or other-
wise.

(c) Provision for the protection, in-
struction, and discipline of all persons
charged with or convicted of offenses
against the United States.

(d) Classification, commitment, con-
trol, or treatment of persons commit-
ted to the custody of the Attorney
General.

(e) Payment of rewards with respect
to escaped Federal prisoners (18 U.S.C.
3059).

(f) Certification with respect to the
insanity or mental incompetence of a
prisoner whose sentence is about to ex-
pire pursuant to section 4247 of title 18
of the U.S. Code.

(g) Entering into contracts with
State or territorial officials for the
custody, care, subsistence, education,
treatment, and training of State or ter-
ritorial prisoners, upon certification
with respect to the availability of prop-
er and adequate treatment facilities
and personnel, pursuant to section 5003
of title 18 of the U.S. Code.

(h) Conduct of studies and the prepa-
ration and submission of reports and
recommendations to committing
courts respecting disposition of cases
in which defendants have been commit-
ted for such purposes pursuant to 18
U.S.C. 4205(c).

(i) Conduct and prepare, or cause to
be conducted and prepared, studies and
submit reports to the court and the at-
torneys with respect to disposition of
cases in which juveniles have been
committed, pursuant to 18 U.S.C. 5037,
and to contract with public or private
agencies or individuals or community–
based facilities for the observation and
study and the custody and care of juve-
niles, pursuant to 18 U.S.C. 5040.

(j) Observation, conduct of studies,
and preparation of reports in cases in
which youth offenders have been com-
mitted by the courts for such purposes
pursuant to section 5010(e) of title 18 of
the United States Code.

(k) Conduct of examinations to deter-
mine whether an offender is an addict
and is likely to be rehabilitated
through treatment, as well as the prep-
aration and submission of reports to
committing courts, pursuant to section
4252 of title 18 of the United States
Code.

(l) Transmittal of reports of boards of
examiners and certificates to clerks of
the district courts pursuant to section
4245 of title 18 of the U.S. Code.

(m) Providing technical assistance to
State and local governments in the im-
provement of their correctional sys-
tems (18 U.S.C. 4042).

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 445–70, 35 FR 19397,
Dec. 23, 1970; Order No. 579–74, 39 FR 37771,
Oct. 24, 1974; Order No. 960–81, 46 FR 52348,
Oct. 27, 1981]

§ 0.96 Delegations.
The Director of the Bureau of Prisons

is authorized to exercise or perform
any of the authority, functions, or du-
ties conferred or imposed upon the At-
torney General by any law relating to
the commitment, control, or treatment
of persons (including insane prisoners
and juvenile delinquents) charged with
or convicted of offenses against the
United States, including the taking of
final action in the following-described
matters:

(a) Requesting the detail of Public
Health Service officers for the purpose
of furnishing services to Federal penal
and correctional institutions (18 U.S.C.
4005).

(b) Consideration, determination, ad-
justment, and payment of claims in ac-
cordance with 31 U.S.C. 3722.

(c) Designating places of imprison-
ment or confinement where the sen-
tences of prisoners shall be served and
ordering transfers from one institution
to another, whether maintained by the
Federal Government or otherwise, pur-
suant to 18 U.S.C. 4082 as it existed be-
fore the enactment of Pub. L. 98–473
(applicable to offenses committed prior
to November 1, 1987).

(d) Extending the limits of the place
of confinement of prisoners for the pur-
poses specified, and within the limits
established, by 18 U.S.C. 4082(c) as it
existed before the enactment of Public
Law 98–473, and otherwise performing
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the functions of the Attorney General
under that section (applicable to of-
fenses committed prior to November 1,
1987).

(e) Designation of agents for the
transportation of prisoners (18 U.S.C.
4008).

(f) Accepting gifts or bequests of
money for credit to the ‘‘Commissary
Funds, Federal Prisons’’ (31 U.S.C. 1321
and 18 U.S.C. 4043).

(g) Prescribing regulations for the
use of surplus funds in ‘‘Commissary
Funds, Federal Prisons’’ to provide ad-
vances not in excess of $150 to prisoners
at the time of their release pursuant to
18 U.S.C. 4284 as it existed before the
enactment of Public Law 98–473 (appli-
cable to offenses committed prior to
November 1, 1987).

(h) Allowance, forfeiture, and res-
toration of all good time pursuant to 18
U.S.C. 4161, 4162, 4165, and 4166 as those
sections existed before the enactment
of Public Law 98–473 (applicable to of-
fenses committed prior to November 1,
1987).

(i) Release of prisoners held solely for
nonpayment of fine as provided in 18
U.S.C. 3569 as it existed before the en-
actment of Public Law 98–473 (applica-
ble to offenses committed prior to No-
vember 1, 1987).

(j) Furnishing transportation, cloth-
ing, and payments to released prisoners
pursuant to 18 U.S.C. 4281 as it existed
before the enactment of Public Law 98–
473 (applicable to offenses committed
prior to November 1, 1987).

(k) Performing the functions of the
Attorney General under the provisions
of 18 U.S.C. chapter 313, Offenders with
Mental Disease or Defect (18 U.S.C.
4241–4247).

(l) Settlement of claims arising
under the Federal Tort Claims Act as
provided in 28 CFR 0.172.

(m) Entering into reciprocal agree-
ments with fire organizations for mu-
tual aid and rendering emergency as-
sistance in connection with extinguish-
ing fires within the vicinity of a Fed-
eral correctional facility, as authorized
by sections 2 and 3 of the Act of May
27, 1955 (42 U.S.C. 1856a, 1856b).

(n) Deciding upon requests by states
for temporary transfers of custody of
inmates for prosecution under Article
IV of the Interstate Agreement on De-

tainers (84 Stat. 1399) and pursuant to
other available procedures; and receiv-
ing and reviewing requests by the exec-
utive authority of states or the Dis-
trict of Columbia for, and authorizing
the transfer of, inmates pursuant to 18
U.S.C. 4085 as it existed before the en-
actment of Public Law 98–473 (applica-
ble to offenses committed prior to No-
vember 1, 1987).

(o) Prescribing rules and regulations
applicable to the carrying of firearms
by Bureau of Prisons officers and em-
ployees (18 U.S.C. 3050).

(p) Promulgating rules governing the
control and management of Federal
penal and correctional institutions and
providing for the classification, gov-
ernment, discipline, treatment, care,
rehabilitation, and reformation of in-
mates confined therein (18 U.S.C. 4001,
4041, and 4042).

(q) Establishing and designating Bu-
reau of Prisons Institutions (18 U.S.C.
4001, 4042).

(r) Granting permits to states or pub-
lic agencies for rights-of-way upon
lands administered by the Director in
accordance with the provisions of 43
U.S.C. 931c and 43 U.S.C. 961 (18 U.S.C.
4001, 4041, 4042, 43 U.S.C. 931c, 961).

(s) Authority to accept, in accord-
ance with regulations prescribed by the
Director, any form of devise, bequest,
gift or donation of money or property
for use by the Bureau of Prisons or
Federal Prison Industries, and author-
ity to take all appropriate steps to se-
cure possession of such property, and
to sell, assign, transfer, or convey such
property other than money (18 U.S.C.
4044).

(t) Authority under the provisions of
18 U.S.C. 4082(b) to provide law enforce-
ment representatives with information
on Federal prisoners who have been
convicted of felony offenses and who
are confined at a residential commu-
nity treatment center located in the
geographical area in which the request-
ing agency has jurisdiction (18 U.S.C.
4082).

(u) Approving inmate disciplinary
and good time regulations (18 U.S.C.
3624).

(v) Contracting, for a period not ex-
ceeding three years, with the proper
authorities of any State, Territory, or
political subdivision thereof, for the
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imprisonment, subsistence, care, and
proper employment of persons con-
victed of offenses against the United
States (18 U.S.C. 4002).

[Order No. 1617–92, 57 FR 38772, Aug. 27, 1992,
as amended by Order No. 1884–94, 59 FR 29717,
June 9, 1994]

§ 0.96a Interstate Agreement on De-
tainers.

The Director of the Bureau of Prisons
is designated as the U.S. Officer under
Article VII of the Interstate Agree-
ment on Detainers (84 Stat. 1402).

[Order No. 462–71, 36 FR 12212, June 29, 1971]

§ 0.96b Exchange of prisoners.
The Director of the Bureau of Prisons

and officers of the Bureau of Prisons
designated by him are authorized to re-
ceive custody of offenders and to trans-
fer offenders to and from the United
States of America under a treaty as re-
ferred to in Public Law 95–144; to make
arrangements with the States and to
receive offenders from the States for
transfer to a foreign country; to act as
an agent of the United States to re-
ceive the delivery from a foreign gov-
ernment of any person being trans-
ferred to the United States under such
a treaty; to render to foreign countries
and to receive from them certifications
and reports required under a treaty;
and to receive custody and carry out
the sentence of imprisonment of such a
transferred offender as required by that
statute and any such treaty.

[Order No. 758–77, 42 FR 63139, Dec. 15, 1977]

§ 0.96c Cost of incarceration.
(a) The Attorney General is required

to establish and collect a fee to cover
the cost of one year of incarceration.
These provisions apply to any person
who is convicted in a United States
District Court and committed to the
custody of the Attorney General, and
who begins service of sentence on or
after December 27, 1994. For the pur-
poses of this subpart, revocation of pa-
role or supervised release shall be
treated as a separate period of incar-
ceration for which a fee may be im-
posed.

(b) The fee to cover the costs of in-
carceration shall be calculated by di-
viding the number representing the ob-

ligation encountered in Bureau of Pris-
ons facilities (excluding activation
costs) by the number of inmate-days
incurred for the year, and by then mul-
tiplying the quotient by 365. The re-
sulting figure represents the average
cost to the Bureau for confining an in-
mate for one year.

(c) The Director of the Bureau of
Prisons is delegated the authority to
collect the fee to cover the cost of in-
carceration from inmates committed
to the custody of the Attorney General
and to promulgate all regulations con-
cerning the collection of the fee.

(d) The Director shall review and de-
termine the amount of the fee not less
than annually in accordance with the
formula set forth in paragraph (b) of
this section. The Director shall publish
each year’s fee as a Notice in the FED-
ERAL REGISTER.

[Order No. 1932–94, 59 FR 60558, Nov. 25, 1994]

§ 0.97 Redelegation of authority.
The Director of the Bureau of Prisons

is authorized to redelegate to any of
his subordinates any of the authority,
functions or duties vested in him by
this subpart Q. The Director may make
similar delegations to any other em-
ployee of any Bureau, Board, Office, or
Division of the Department of Justice
with the consent of the head of that
Bureau, Board, Office, or Division, and
after written notification to the Attor-
ney General or designee. A redelega-
tion of authority is limited to employ-
ees of the Department of Justice. Ex-
isting redelegations by the Director of
the Bureau of Prisons shall continue in
force and effect until modified or re-
voked.

[Order No. 1150–86, 51 FR 31939, Sept. 8, 1986]

§ 0.98 Functions of Commissioner of
Federal Prison Industries.

The Director of the Bureau of Prisons
is authorized as ex officio Commis-
sioner of Federal Prison Industries and
in accordance with the policy fixed by
its Board of Directors to:

(a) Exercise jurisdiction over all in-
dustrial enterprises in all Federal
penal and correctional institutions.

(b) Sponsor vocational training pro-
grams in Federal penal and correc-
tional institutions.
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(c) Contract for the transfer of prop-
erty or equipment from the District of
Columbia for industrial employment
and training of prisoners confined in a
penal or correctional institution of the
District of Columbia, pursuant to 18
U.S.C. 4122.

§ 0.99 Compensation to Federal pris-
oners.

The Board of Directors of Federal
Prison Industries, or such officer of the
corporation as the Board may des-
ignate, may exercise the authority
vested in the Attorney General by sec-
tion 4126 of title 18 of the U.S. Code, as
amended, to prescribe rules and regula-
tions governing the payment of com-
pensation to inmates of Federal penal
and correctional institutions employed
in any industry, or performing out-
standing services in institutional oper-
ations, and to inmates or their depend-
ents for injuries suffered in any indus-
try or in any work activity in connec-
tion with the maintenance of operation
of the institution where confined.

APPENDIX TO SUBPART Q—CONFINEMENT
OF PERSONS IN DISTRICT OF COLUM-
BIA CORRECTIONAL INSTITUTIONS

By virtue of the authority vested in me by
the Act of September 1, 1916, 39 Stat. 711
(D.C. Code section 24–402), by section 11 of
the Act of July 15, 1932, as added by the Act
of June 6, 1940, 54 Stat. 244 (D.C. Code section
24–425), and by the Act of September 10, 1965
(18 U.S.C. 4082).

(a) The Mayor of the District of Columbia
or his authorized representative is hereby
authorized to transfer such prisoners as may
be in his custody and supervision, by virtue
of having been placed in a correctional insti-
tution of the District of Columbia pursuant
to the authority of the Attorney General,
from such institution to any available, suit-
able, or appropriate institution or facility
(including a residential community treat-
ment center) within the District of Colum-
bia, and the Mayor or his authorized rep-
resentative is further authorized to extend
the limits of the place of confinement of
such prisoners for the purposes specified, and
within the limits established, by the Act of
September 10, 1965 (18 U.S.C. 4082).

(b) The authority conferred by subsection
(a) shall not include any extension of the
limits of confinement for any prisoner serv-
ing a sentence for a crime of violence and
not participating in a furlough program as of
December 22, 1976, unless such prisoner has
served at least twelve months, has not been

denied parole, without recommendation for
furlough, at his most recent parole hearing
(whether such hearing was held before or
after extension of the limits of his confine-
ment was granted), and

(1) Is within twelve months of the expira-
tion of his maximum sentence, without re-
duction, or

(2) Is within twelve months of a date on
which he will be eligible for parole from con-
finement, or

(3) Has served at least ninety percent of his
minimum sentence, without reduction.
By October 15 of each year, there shall be
submitted to the Associate Attorney General
a report concerning each prisoner serving a
sentence for a crime of violence whose limits
of confinement have been extended during
the twelve-month period ending the preced-
ing September 30, indicating the offense and
term for which, and the court by which, the
prisoner was sentenced with respect to his
present confinement; all other criminal of-
fenses of which the prisoner has been con-
victed; the date, duration and purpose of
each extension of the limits of his confine-
ment; all parole board actions with respect
to the prisoner; and all infractions of the
terms of extension, violations of prison
rules, or criminal offenses with which the
prisoner has been officially charged since the
beginning of his confinement.

(c) With respect to all other prisoners, the
authority conferred by subsection (a) may be
exercised by an authorized representative
designated by the Mayor.

(d) As used in this Order crime of violence
means murder, manslaughter, rape, kidnap-
ping, robbery, burglary, assault with intent
to kill, assault with intent to rape, assault
with intent to rob or extortion involving the
threat or use of violence to person.

[Order No. 636–76, 41 FR 3289, Jan. 26, 1976, as
amended by Order No. 676–76, 41 FR 56802,
Dec. 30, 1976; Order No. 960–81, 46 FR 52348,
Oct. 27, 1981]

Subpart R—Drug Enforcement
Administration

§ 0.100 General functions.
The following-described matters are

assigned to, and shall be conducted,
handled, or supervised by, the Adminis-
trator of the Drug Enforcement Admin-
istration:

(a) Functions vested in the Attorney
General by sections 1 and 2 of Reorga-
nization Plan No. 1 of 1968.

(b) Functions vested in the Attorney
General by the Comprehensive Drug
Abuse Prevention and Control Act of
1970, as amended. This will include
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functions which may be vested in the
Attorney General in subsequent
amendments to the Comprehensive
Drug Abuse Prevention and Control
Act of 1970, and not otherwise specifi-
cally assigned or reserved by him.

(c) Functions vested in the Attorney
General by section 1 of Reorganization
Plan No. 2 of 1973 and not otherwise
specifically assigned.

[Order No. 520–73, 38 FR 18380, July 10, 1973,
as amended by Order No. 960–81, 46 FR 52348,
Oct. 27, 1981; Order No. 1203–87, 52 FR 24447,
July 1, 1987]

§ 0.101 Specific functions.

The Administrator of the Drug En-
forcement Administration shall be re-
sponsible for:

(a) The development and implemen-
tation of a concentrated program
throughout the Federal Government
for the enforcement of Federal drug
laws and for cooperation with State
and local governments in the enforce-
ment of their drug abuse laws.

(b) The development and mainte-
nance of a National Narcotics Intel-
ligence System in cooperation with
Federal, State, and local officials, and
the provision of narcotics intelligence
to any Federal, State, or local official
that the Administrator determines has
a legitimate official need to have ac-
cess to such intelligence.

(c) The development and implemen-
tation of a procedure to release prop-
erty seized under section 511 of the
Controlled Substances Act (21 U.S.C.
881) to any innocent party having an
immediate right to possession of the
property, when the Administrator, in
his discretion, determines it is not in
the interests of justice to initiate for-
feiture proceedings against the prop-
erty.

(d) Payment of awards (including
those over $10,000) under 28 U.S.C.
524(c)(2) and purchase of evidence (in-
cluding the authority to pay more than
$100,000) under 28 U.S.C. 524(c)(1)(F).

[Order No. 520–73, 38 FR 18380, July 10, 1973,
as amended by Order No. 565–74, 39 FR 15876,
May 6, 1974; Order No. 898–80, 45 FR 44267,
July 1, 1980; Order No. 960–81, 46 FR 52348,
Oct. 27, 1981; Order No. 1126–86, 51 FR 7443,
Mar. 4, 1986]

§ 0.102 Drug enforcement policy co-
ordination.

The Administrator of the Drug En-
forcement Administration shall report
to the Attorney General, through the
Deputy Attorney General or the Asso-
ciate Attorney General, as directed by
the Attorney General.

[Order No. 1429–90, 55 FR 28909, July 16, 1990]

§ 0.103 Release of information.

(a) The Administrator of DEA is au-
thorized—

(1) To release information obtained
by DEA and DEA investigative reports
to Federal, State, and local officials
engaged in the enforcement of laws re-
lated to controlled substances.

(2) To release information obtained
by DEA and DEA investigative reports
to Federal, State, and local prosecu-
tors, and State licensing boards, en-
gaged in the institution and prosecu-
tion of cases before courts and licens-
ing boards related to controlled sub-
stances.

(3) To authorize the testimony of
DEA officials in response to subpoenas
issued by the prosecution in Federal,
State, or local criminal cases involving
controlled substances.

(b) Except as provided in paragraph
(a) of this section, all other production
of information or testimony of DEA of-
ficials in response to subpoenas or de-
mands of courts or other authorities is
governed by subpart B of part 16 of this
chapter. However, it should be recog-
nized that subpart B is not intended to
restrict the release of noninvestigative
information and reports as deemed ap-
propriate by the Administrator of
DEA. For example, it does not inhibit
the exchange of information between
governmental officials concerning the
use and abuse of controlled substances
as provided for by section 503(a)(1) of
the Controlled Substances Act (21
U.S.C. 873(a)(1)).

[Order No. 520–73, 38 FR 18380, July 10, 1973]

§ 0.103a Delegations respecting claims
against the Drug Enforcement Ad-
ministration.

(a) The Administrator of DEA is au-
thorized to exercise the power and au-
thority vested in the Attorney General
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under the Act of December 7, 1989, Pub-
lic Law 101–203, 103 Stat. 1805 (31 U.S.C.
3724) with regard to claims thereunder
arising out of the lawful activities of
DEA personnel in an amount not to ex-
ceed $50,000.00 in any one case.

(b) Notwithstanding the provisions of
28 CFR 0.104, the Administrator of DEA
is authorized to redelegate the power
and authority vested in him in para-
graph (a) of this section to the Chief
Counsel of DEA and the Chief Counsel’s
designee within the Office of Chief
Counsel. This authority shall not be
further redelegated below the Associ-
ate Chief Counsel level.

[Order No. 1751–93, 58 FR 35371, July 1, 1993]

§ 0.104 Redelegation of authority.
The Administrator of the Drug En-

forcement Administration is author-
ized to redelegate to any of his subordi-
nates or any of the officers or employ-
ees of the Immigration and Naturaliza-
tion Service any of the powers and
functions vested in him by this subpart
R.

[Order 1146–86, 51 FR 30485, Aug. 27, 1986]

APPENDIX TO SUBPART R—
REDELEGATION OF FUNCTIONS

SECTION 1. Scope of authority. The authority
delegated by this order is applicable to all
officers and employees of the Drug Enforce-
ment Administration (DEA) and Federal Bu-
reau of Investigation (FBI).

SEC. 2. Supervisors. All Special Agents-in-
Charge of the DEA, and the FBI are author-
ized to conduct enforcement hearings under
21 U.S.C. 883, and to take custody of seized
property under 21 U.S.C. 881. All Special
Agents-in-Charge of the DEA and the FBI
are authorized to release information pursu-
ant to 28 CFR 0.103(a) (1) and (2) which is ob-
tained by the DEA and the FBI, and to au-
thorize the testimony of DEA and FBI offi-
cials in response to prosecution subpoenas
under 28 CFR 0.103(a)(3). All DEA Laboratory
Directors are authorized to release informa-
tion pursuant to 28 CFR 0.103(a) (1) and (2)
which is obtained by a DEA laboratory, and
to authorize the testimony of DEA labora-
tory personnel in response to prosecution
subpoenas under 28 CFR 0.103(a)(3). All DEA
Special Agents-in-Charge are authorized to
take custody of, and make disposition of,
controlled substances seized pursuant to 21
U.S.C. 824(g).

SEC. 3. Enforcement officers. (a) All DEA
criminal investigators (series 1811 under Of-
fice of Personnel Management regulations)

and special agents of the FBI are authorized
to exercise all of the powers of enforcement
personnel granted by 21 U.S.C. 876, 878, and
879; to serve subpoenas, administer oaths, ex-
amine witnesses, and receive evidence under
21 U.S.C. 875; to execute administrative in-
spection warrants under 21 U.S.C. 880; and to
seize property under 21 U.S.C. 881 and 21 CFR
1316.71 et seq.

(b) All DEA Diversion Investigators (series
1801 under Office of Personnel Management
regulations) are authorized to administer
oaths and serve subpoenas under 21 U.S.C. 875
and 876; to conduct administrative inspec-
tions and execute administrative inspection
warrants under 21 U.S.C. 878(2) and 880; to
seize property incident to compliance and
registration inspections and investigations
under 21 U.S.C. 881; and to seize or place con-
trolled substances under seal pursuant to 21
U.S.C. 824.

SEC. 4. Issuance of subpoenas. (a) The Chief
Inspector of the DEA; the Deputy Chief In-
spector and Associate Deputy Chief Inspec-
tor of the Office of Professional Responsibil-
ity of the DEA; all Special Agents-in-Charge
of the DEA and the FBI; DEA Inspectors as-
signed to the Inspection Division; DEA Asso-
ciate Special Agents-in-Charge; DEA and
FBI Assistant Special Agents-in-Charge;
DEA Resident Agents-in-Charge; DEA Diver-
sion Program Managers; and FBI Super-
visory Senior Resident Agents are author-
ized to sign and issue subpoenas with respect
to controlled substances, listed chemicals,
tableting machines and/or encapsulating ma-
chines under 21 U.S.C. 875 and 876 in regard
to matters within their respective jurisdic-
tions.

(b) The Administrative Law Judge of DEA
is authorized to sign and issue subpoenas to
compel the attendance of witnesses and the
production of documents and materials to
the extent necessary to conduct administra-
tive hearings pending before him.

SEC. 5. Legal functions. The Chief Counsel
of the DEA is authorized to execute any cer-
tification required to authenticate any docu-
ment pursuant to § 0.146 of title 28, Code of
Federal Regulations; to adjust, determine,
compromise, and settle any claims involving
the Drug Enforcement Administration under
28 U.S.C. 2672, relating to tort claims where
the amount of the proposed adjustment,
compromise, settlement or award does not
exceed $2,500; to formulate and coordinate
the proceedings relating to the conduct of
hearings under 21 U.S.C. 875, including the
signing and issuance of subpoenas, examin-
ing of witnesses and receiving evidence; to
adjust, determine, compromise, and settle
any tort claims when such claims arise in
foreign countries in connection with Drug
Enforcement Administration operations
abroad, and to conduct enforcement hearings
under 21 U.S.C. 883. The Forfeiture Counsel
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of the DEA is authorized to exercise all nec-
essary functions with respect to decisions on
petitions under 19 U.S.C. 1618 for remission
or mitigation of forfeitures incurred under 21
U.S.C. 881.

SEC. 6. Import and export permits. The Dep-
uty Assistant Administrator of the DEA Of-
fice of Diversion Control, the Deputy Direc-
tor of the DEA Office of Diversion Control,
the Chief of the Drug Operations Section of
the DEA Office of Diversion Control, and the
Chief of the International Drug Unit of the
Drug Operations Section of the DEA Office of
Diversion Control are authorized to perform
all and any functions with respect to the
issuance of importation and exportation per-
mits for controlled substances under 21
U.S.C. 952 and 953, and all functions in regard
to transshipments and intransit shipments
of controlled substances under 21 U.S.C. 954.

SEC. 7. Promulgation of regulations. The
Deputy Assistant Administrator of the DEA
Office of Diversion Control is authorized to
exercise all necessary functions with respect
to the promulgation and implementation of
the following regulations published in chap-
ter II, title 21, Code of Federal Regulations:

(a) Part 1301, incident to the registration
of manufacturers, distributors, and dispens-
ers of controlled substances, except that
final orders in connection with suspension,
denial or revocation of registration shall be
made by the Deputy Administrator of DEA.

(b) Part 1302 relating to labelling and pack-
aging requirements for controlled sub-
stances.

(c) Part 1304 relating to records and reports
of registrants.

(d) Part 1305 relating to order forms.
(e) Part 1306 relating to prescriptions, ex-

cept provisions relating to dispensing of nar-
cotic drugs for maintenance purposes.

(f) Part 1307, title 21, Code of Federal Regu-
lations, relating to miscellaneous provisions,
except § 1307.31 concerning special exempt
persons.

(g) The following sections of part 1308:
§§ 1308.21 and 1308.22 relating to excluded non-
narcotic substances; §§ 1308.23 and 1308.24 re-
lating to exempt chemical preparations;
§§ 1308.25 and 1308.26 relating to excluded vet-
erinary anabolic steroid implant products;
§§ 1308.31 and 1308.32 relating to exempted
prescription products; and §§ 1308.33 and
1308.34 relating to exempt anabolic steroid
products, except that any final order follow-
ing a contested proposed rulemaking shall be
issued by the Deputy Administrator of DEA.

(h) Part 1309, incident to the registration
of manufacturers, distributors, importers
and exporters of List I chemicals, except
that final orders in connection with suspen-
sion, denial or revocation of registration
shall be made by the Deputy Administrator
of DEA.

(i) Part 1310, relating to records, reports
and identification of parties to transactions
in listed chemicals and certain machinery,
but not including the authority to add and
delete listed chemicals pursuant to 21 CFR
1310.02.

(j) Part 1311 relating to registration of im-
porters and exporters of controlled sub-
stances, except that final orders in connec-
tion with suspension, denial or revocation of
registration shall be made by the Deputy Ad-
ministrator of DEA.

(k) Part 1312 relating to importation and
exportation of controlled substances, except
that all final orders following a contested
proposed rulemaking regarding the denial of
an application for an import, export or
transshipment permit shall be made by the
Deputy Administrator of DEA.

(l) Part 1313, relating to the importation
and exportation of precursors and essential
chemicals, but not including the authority
to suspend shipments under 21 CFR 1313.41.

SEC. 8. Financial functions. The Controller
of the DEA is authorized to settle any em-
ployee claims filed under the Military Per-
sonnel and Civilian Employees’ Claims Act
in an amount not to exceed $25,000.

SEC. 9. Chemical Diversion Act functions. The
Chief of Operations of the DEA, Operations
Division, is authorized to furnish, or cause to
be furnished, descriptions of persons with
whom regulated transactions may not be
completed without prior approval of the
DEA; to approve such transactions pursuant
to 21 U.S.C. 830(b) and 21 CFR 1310.05(b); and
to approve or disapprove regular customer or
regular importer status under 21 U.S.C. 971
and 21 CFR 1313.15 and 1313.24.

SEC. 10. Deputization of State and Local Law
Enforcement Officers. The Chief, State and
Local Section, Office of Domestic Oper-
ations, Operations Division is authorized to
exercise all necessary functions with respect
to the deputization of state and local law en-
forcement officers as Task Force Officers of
DEA pursuant to 21 U.S.C. 878(a).

SEC. 11. Cross-Designation of Federal Law
Enforcement Officers. The Chief, Domestic Li-
aison Section, Office of Domestic Operations,
Operations Division is authorized to exercise
all necessary functions with respect to the
cross-designation of Federal law enforce-
ment officers to undertake title 21 drug in-
vestigations under the supervision of DEA
pursuant to 21 U.S.C. 873(a).

SEC. 12. All other functions. The Deputy Ad-
ministrator is authorized to exercise all nec-
essary functions under 21 CFR parts 1300
through 1316, except those functions other-
wise delegated within this subpart. This will
include functions which may be vested in the
Administrator in subsequent amendments to
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21 CFR parts 1300 through 1316 and not other-
wise specifically assigned or reserved by
him.

[47 FR 43370, Oct. 1, 1982, as amended at 49 FR
41247, Oct. 22, 1984; 50 FR 8607, Mar. 4, 1985; 50
FR 28769, July 16, 1985; 54 FR 50739, Dec. 11,
1989; 55 FR 1583, Jan. 17, 1990; 55 FR 20456,
May 17, 1990; 57 FR 7877, Mar. 5, 1992; 59 FR
23637, May 6, 1994; 59 FR 38121, July 27, 1994;
60 FR 46019, Sept. 5, 1995; 61 FR 46720, Sept. 5,
1996; 62 FR 32032, June 12, 1997; 62 FR 38029,
July 16, 1997; 62 FR 52492, 52493, Oct. 8, 1997]

Subpart S—Immigration and
Naturalization Service

§ 0.105 General functions.

The Commissioner of the Immigra-
tion and Naturalization Service shall:

(a) Subject to limitations contained
in section 103 of the Immigration and
Nationality Act (8 U.S.C. 1103) and ex-
cepting the authority delegated to the
Executive Office for Immigration Re-
view, the Board of Immigration Ap-
peals, the Office of the Chief Immigra-
tion Judge, Immigration Judges, and
the Office of the Chief Administrative
Hearing Officer, administer and enforce
the Immigration and Nationality Act
and all other laws relating to immigra-
tion (including but not limited to ad-
mission, exclusion, and deportation),
naturalization, and nationality. Noth-
ing in this paragraph shall be con-
strued to authorize the Commissioner
of Immigration and Naturalization to
supervise the litigation of or to ap-
prove the filing of records on review,
appeals, or petitions for writs of certio-
rari or to intervene or have independ-
ent representation in cases under the
immigration and nationality laws ex-
cept as provided in paragraph (e) of
this section.

(b) For the purposes of paragraph (a)
of this section, and as limited therein,
exercise or perform any of the author-
ity, functions, or duties conferred or
imposed upon the Attorney General by
the laws mentioned in that paragraph,
including the authority to issue regula-
tions.

(c) Investigate alleged violations of
the immigration and nationality laws,
and make recommendations for pros-
ecutions when deemed advisable.

(d) Patrol the borders of the United
States to prevent the entry of aliens

into the United States in violation of
law.

(e) Supervise naturalization work in
the specific courts designated by sec-
tion 310 of the Immigration and Na-
tionality Act (8 U.S.C. 1421) to have ju-
risdiction in such matters, including
the requiring of accountings from the
clerks of such courts for naturalization
fees collected, investigation through
field officers of the qualifications of
citizenship applicants, and representa-
tion of the Government at all court
hearings.

(f) Cooperate with the public schools
in providing citizenship textbooks and
other services for the preparation of
candidates for naturalization.

(g) Register and fingerprint aliens in
the United States, as required by sec-
tion 262 of the Immigration and Na-
tionality Act (8 U.S.C. 1304).

(h) Prepare reports on private bills
pertaining to immigration matters.

(i) Designate within the Immigration
and Naturalization Service a certifying
officer, and an alternate, to certify
copies of documents issued by the Com-
missioner, or his designee, which are
required to be filed with the Office of
the Federal Register.

(j) Direct officers and employees of
the Immigration and Naturalization
Service, assigned to accompany com-
mercial aircraft, to perform the func-
tions of a U.S.C. deputy marshal as a
peace officer, in particular those set
forth in 28 U.S.C. 570 and 18 U.S.C. 3053:
(1) While aboard any aircraft to which
they have been assigned, or (2) while
within the general vicinity of such air-
craft so long as it is within the juris-
diction of the United States. Such
functions shall be in addition to those
vested in such officers and employees
pursuant to law.

(k) Insure that a copy of any asylum
application filed with INS shall be sent
simultaneously to the Asylum Policy
and Review Unit and to the Bureau of
Human Rights and Humanitarian Af-
fairs at the Department of State.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order 445–70, 35 FR 19397, Dec. 23,
1970; Order 699–77, 42 FR 15315, Mar. 21, 1977;
Order 960–81, 46 FR 52348, Oct. 27, 1981; Order
998–83, 48 FR 8056, Feb. 25, 1983; Order 1176–87,
52 FR 11044, Apr. 7, 1987; Order 1237–87, 52 FR
44971, Nov. 24, 1987; Order 1245–87, 52 FR 48998,
Dec. 29, 1987]
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§ 0.106 Certificates for expenses of un-
foreseen emergencies.

The Commissioner of Immigration
and Naturalization is authorized to ex-
ercise the power and authority vested
in the Attorney General by section 6 of
the act of July 28, 1950, 64 Stat. 380 (8
U.S.C. 1555), to make certificates with
respect to expenses of unforeseen emer-
gencies of a confidential character:
Provided, That each such certificate
made by the Commissioner of Immigra-
tion and Naturalization shall be ap-
proved by the Attorney General.

§ 0.107 Representation on committee
for visit-exchange.

The Commissioner of Immigration
and Naturalization shall be a member
of the committee which represents the
Department of Justice in the develop-
ment and implementation of plans for
exchanging visits between the Iron
Curtain countries and the United
States and shall have authority to des-
ignate an alternate to serve on such
committee.

§ 0.108 Redelegation of authority.
The Commissioner of the Immigra-

tion and Naturalization Services may
redelegate to any employee of the
Service or the Department of Justice
any of the powers, privileges, or duties
conferred or imposed on the Commis-
sioner by § 0.105. The Commissioner is
authorized to confer or impose upon
any employee of the United States,
with the consent of the head of the De-
partment or other independent estab-
lishment under whose jurisdiction the
employee is serving, any of the powers,
privileges, or duties conferred or im-
posed on the Commissioner by § 0.105.
Existing redelegations by the Commis-
sioner shall continue in force and ef-
fect until modified or revoked.

[Order No. 1150–86, 51 FR 31939, Sept. 8, 1986]

§ 0.109 Implementation of the Treaty
of Friendship and General Rela-
tions Between the United States
and Spain.

The Commissioner of Immigration
and Naturalization and immigration
officers (as defined in 8 CFR 103.1(i))
are hereby designated as ‘‘competent
national authorities’’ on the part of
the United States within the meaning

of Article XXIV of the Treaty of
Friendship and General Relations Be-
tween the United States and Spain (33
Stat. 2105, 2117), and shall fulfill the ob-
ligations assumed by the United States
pursuant to that Article in the manner
and form prescribed.

§ 0.110 Implementation of the Conven-
tion Between the United States and
Greece.

The Commissioner of Immigration
and Naturalization and immigration
officers (as defined in 8 CFR 103.1(i))
are hereby designated as ‘‘local au-
thorities’’ and ‘‘competent officers’’ on
the part of the United States within
the meaning of Article XIII of the Con-
vention Between the United States and
Greece (33 Stat. 2122, 2131), and shall
fulfill the obligations assumed by the
United States pursuant to that Article
in the manner and form prescribed.

Subpart T—United States Marshals
Service

§ 0.111 General functions.
The Director of the United States

Marshals Service shall direct and su-
pervise all activities of the U.S. Mar-
shals Service including:

(a) Execution of Federal arrest war-
rants pursuant to rule 4 of the Federal
Rules of Criminal Procedure, Federal
parole violator warrants pursuant to
section 4206 of title 18 U.S. Code, and
Federal custodial and extradition war-
rants as directed.

(b) The service of all civil and crimi-
nal process emanating from the Fed-
eral judicial system including the exe-
cution of lawful writs and court orders
pursuant to section 569(b), title 28, U.S.
Code.

(c) Provisions for the health, safety,
and welfare of Government witnesses
and their families, including the psy-
chological well-being and social adjust-
ment of such persons, pursuant to 18
U.S.C. 3521, et seq., and issuance of nec-
essary regulations for this purpose on
behalf of the Attorney General.

(d) Administration and implementa-
tion of courtroom security require-
ments for the Federal judiciary.

(e) Protection of Federal jurists,
court officers, and other threatened
persons in the interests of justice
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where criminal intimidation impedes
the functioning of the Federal judicial
process.

(f) Provision of assistance in the pro-
tection of Federal property and build-
ings.

(g) Direction and supervision of a
training school for United States Mar-
shals Service personnel.

(h) Disbursement of appropriated
funds to satisfy Government obliga-
tions incurred in the administration of
justice pursuant to 28 U.S.C. 571.

(i) Maintenance of custody, manage-
ment control, and disposal of property
and money seized or forfeited pursuant
to any law enforced or administered by
the Department of Justice, when the
property is seized by the U.S. Marshals
Service or delivered to the U.S. Mar-
shals Service in accordance with regu-
lations; and administer the Depart-
ment of Justice Asset Forfeiture Fund.

(j) Receipt, processing and transpor-
tation of prisoners held in the custody
of a marshal or transported by the U.S.
Marshals Service under cooperative or
intergovernmental agreements.

(k) Sustention of custody of Federal
prisoners from the time of their arrest
by a marshal or their remand to a mar-
shal by the court, until the prisoner is
committed by order of the court to the
custody of the Attorney General for
the service of sentence, otherwise re-
leased from custody by the court, or re-
turned to the custody of the U.S. Pa-
role Commission or the Bureau of Pris-
ons.

(l) Coordination and direction of the
relationship of the offices of U.S. Mar-
shals with the other organizational
units of the Department of Justice.

(m) Approval of staffing require-
ments of the offices of U.S. Marshals.

(n) Investigation of alleged improper
conduct on the part of U.S. Marshals
Service personnel.

(o) Acquisition of adequate and suit-
able detention space, health care and
other services and materials required
to support prisoners under the custody
of the U.S. Marshal who are not housed
in Federal facilities.

(p) Approval of ‘‘other necessary ex-
penditures in the line of duty’’ of U.S.
Marshals and Deputy U.S. Marshals
under 28 U.S.C. 567(3).

(q) Exercising the power and author-
ity vested in the Attorney General
under 28 U.S.C. 510 to conduct and in-
vestigate fugitive matters, domestic
and foreign, involving escaped federal
prisoners, probation, parole, manda-
tory release, and bond default viola-
tors.

[Order No. 516–73, 38 FR 12917, May 17, 1973, as
amended by Order No. 905–80, 45 FR 52145,
Aug. 6, 1980; Order No. 960–81, 46 FR 52348,
Oct. 27, 1981; Order No. 1108–85, 50 FR 40197,
Oct. 2, 1985; Order No. 1131–86, 51 FR 15612,
Apr. 25, 1986; Order No. 1376–89, 54 FR 47353,
Nov. 14, 1989]

§ 0.111a Temporary prisoner-witness
transfers.

The Director of the United States
Marshals Service and officers of the
United States Marshals Service des-
ignated by him are authorized to exer-
cise the power and authority vested in
the Attorney General under 18 U.S.C.
3508 to receive custody from foreign au-
thorities of prisoner-witnesses whose
temporary transfer to the United
States has been requested; to transport
such persons in custody from the co-
operating foreign country to the place
in the United States at which the
criminal proceedings in which they are
to testify are pending; to maintain
such persons in custody while they are
in the United States, subject to any
agreement entered into by the Assist-
ant Attorney General for the Criminal
Division or his or her delegee with the
transferring country regarding the
terms or conditions of the transfer; and
to return such persons, in custody, to
the foreign country when and in the
manner designated by the Assistant
Attorney General for the Criminal Di-
vision or his or her delegee. The Direc-
tor of the United States Marshals Serv-
ice and officers of the United States
Marshals Service designated by him
shall also be authorized to transport,
surrender, receive and maintain cus-
tody of prisoner-witnesses temporarily
transferred from or to the United
States pursuant to a treaty, executive
agreement, or other legal authority,
and accept reimbursement from foreign
authorities when appropriate.

[Order No. 1913–94, 59 FR 46551, Sept. 9, 1994]
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§ 0.112 Special deputation.
The Director, United States Marshals

Service, is authorized to deputize the
following persons to perform the func-
tions of a Deputy U.S. Marshal in any
district designated by the Director:

(a) Selected officers or employees of
the Department of Justice;

(b) Selected federal, state, or local
law enforcement officers whenever the
law enforcement needs of the U.S. Mar-
shals Service so require;

(c) Selected employees of private se-
curity companies in providing court-
room security for the Federal judici-
ary;

(d) Other persons designated by the
Associate Attorney General pursuant
to 28 CFR 0.19(a)(3).
All such deputations shall expire on a
date certain which shall be stated on
the face of the deputation.

[Order No. 1047–84, 49 FR 6485, Feb. 22, 1984, as
amended at 61 FR 33657, June 28, 1996]

§ 0.113 Redelegation of authority.
The Director, U.S. Marshals Service,

is authorized to redelegate to any of
his subordinates any of the powers and
functions vested in him by this sub-
part, except that the authority to ap-
prove ‘‘other necessary expenditures in
the line of duty’’ of U.S. Marshals and
Deputy U.S. Marshals may not be dele-
gated below the Assistant Director
level.

[Order No. 905–80, 45 FR 52145, Aug. 6, 1980]

Subpart U—Executive Office for
Immigration Review

SOURCE: Order 1237–87, 52 FR 44971, Nov. 24,
1987, unless otherwise noted.

§ 0.114 Fees for services.
(a) The United States Marshals Serv-

ice shall routinely collect fees accord-
ing to the following schedule:

(1) For process forwarded for service
for one U.S. Marshals Service Office or
suboffice to another—$3.00 per item for-
warded;

(2) For process served by mail—$3.00
per item mailed;

(3) For process served or executed
personally—$40.00 per item minimum if
served by one U.S. Marshals Service

employee, agent, or contractor in two
regular office hours (duty hours) or
less, or $50.00 per item minimum if
served by one U.S. Marshals Service
employee, agent, or contractor in two
overtime hours (non-duty hours) or
less, plus travel costs and any other
out-of-pocket expenses. For each addi-
tional hour, or portion thereof, and/or
each additional U.S. Marshals Service
employee, agent, or contractor—$20.00
per duty hour ($25.00 per non-duty
hours) for each item served, plus travel
costs and any other out-of-pocket ex-
penses. Travel costs, including mile-
age, shall be calculated according to 5
U.S.C. chapter 57.

(4) For copies at the request of any
party—$.10 per page.

(5) For keeping and advertisement of
property attached—actual expenses in-
curred.

(b) The United States Marshals Serv-
ice shall collect the fees enumerated in
paragraph (a) of this section, where ap-
plicable, even when process in returned
to the court or the party unexecuted,
as long as service is endeavored.

(c) Pursuant to 28 U.S.C. 565, the Di-
rector of the United States Marshals
Service is authorized to use funds ap-
propriated for the Service to make pay-
ments for expenses incurred pursuant
to personal services contracts and co-
operative agreements for the service of
summonses on complaints, subpoenas,
and notices, and for security guards.

(d) The United States Marshals Serv-
ice shall collect a commission of 3 per-
cent of the first $1,000 collected and 1.5
percent on the excess of any sum over
$1,000, for seizing or levying on prop-
erty (including seizures in admiralty),
disposing of such property by sale,
setoff, or otherwise, and receiving and
paying over money, except that the
amount of commission shall not be less
than $100.00 and shall not exceed
$50,000. The U.S. Marshal’s commission
shall apply to all judicially ordered
sales and/or execution sales, including
but not limited to all private mortgage
foreclosure sales. if the property is not
disposed of by Marshal’s sale, the com-
mission shall be set by the court with-
in the range established above.

[56 FR 2437, Jan 23, 1991
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§ 0.115 General functions.

The Executive Office for Immigration
Review shall be headed by a Director,
who shall be responsible for the general
supervision of the Board of Immigra-
tion Appeals, the Office of the Chief
Immigration Judge, and the Office of
the Chief Administrative Hearing Offi-
cer in the execution of their duties.

The Director may redelegate the au-
thority delegated to him by the Attor-
ney General to the Chairman of the
Board of Immigration Appeals, the Of-
fice of the Chief Immigration Judge, or
the Office of the Chief Administrative
Hearing Officer.

[Order 1237–87, 52 FR 44971, Nov. 24, 1987;
Order 1245–87, 52 FR 48998, Dec. 29, 1987]

§ 0.116 Board of Immigration Appeals.

The Board of Immigration Appeals
shall consist of a Chairman and four-
teen other members. The Chairman
shall be responsible for providing su-
pervision and establishing internal op-
erating procedures of the Board in the
exercise of its authorities and respon-
sibilities as delineated in 8 CFR 3.1
through 3.8.

[Order 1237–87, 52 FR 44971, Nov. 24, 1987, as
amended by Order 1992–95, 60 FR 53268, Oct.
13, 1995; Order No. 2062–96, 61 FR 59305, Nov.
22, 1996]

§ 0.117 Office of Chief Immigration
Judge.

The Chief Immigration Judge shall
provide general supervision to the Im-
migration Judges in performance of
their duties in accordance with the Im-
migration and Nationality Act, 8
U.S.C. 1226 and 1252 and 8 CFR 3.9.

§ 0.118 Office of Chief Administrative
Hearing Officer.

The Chief Administrative Hearing Of-
ficer shall provide general supervision
to the Administrative Law Judges in
performance of their duties in accord-
ance with 8 U.S.C. 1324 A and B.

Subpart U–1—Office of Commu-
nity Oriented Policing Services

SOURCE: Order No. 1948–95, 60 FR 8933, Feb.
16, 1995, unless otherwise noted.

§ 0.119 Organization.
The Office of Community Oriented

Policing Services shall be headed by a
Director appointed by the Attorney
General. The Director shall report to
the Attorney General through the As-
sociate Attorney General.

§ 0.120 General functions.
The Director, Office of Community

Oriented Policing Services shall:
(a) Exercise the powers and perform

the functions vested in the Attorney
General by title I and subtitle H of
title III of the Violent Crime Control
and Law Enforcement Act of 1994 (Pub.
L. 103–322); and

(b) Perform such other duties and
functions relating to policing and law
enforcement as may be specially as-
signed by the Attorney General or the
Associate Attorney General.

§ 0.121 Applicability of existing depart-
mental regulations.

Unless superseded by regulations pro-
mulgated by the Office of Community
Oriented Policing Services, Depart-
mental regulations set forth in part 18
of this title, applicable to grant pro-
grams administered through the Office
of Justice Programs, shall apply with
equal force and effect to grant pro-
grams administered by the Office of
Community Oriented Policing Serv-
ices, with references to the Office of
Justice Programs and its components
in such regulations deemed to refer to
the Office of Community Oriented Po-
licing Services, as appropriate.

Subpart V—United States Parole
Commission

CROSS REFERENCE: For regulations pertain-
ing to the United States Parole Commission,
see parts 2 and 4 of this chapter.

SOURCE: Order No. 663–76, 41 FR 35184, Aug.
20, 1976, unless otherwise noted.

§ 0.124 United States Parole Commis-
sion.

The U.S. Parole Commission is com-
posed of nine Commissioners of whom
one is designated Chairman. The Com-
mission:

(a) Has authority, under 18 U.S.C.
4201 et seq., to grant, modify, or revoke
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paroles of eligible U.S. prisoners serv-
ing sentences of more than 1 year, and
is responsible for the supervision of pa-
rolees and prisoners mandatorily re-
leased prior to the expiration of their
sentences, and for the determination of
supervisory conditions and terms;

(b) Has responsibility in cases in
which the committing court specifies
that the Parole Commission shall de-
termine the date of parole eligibility of
the prisoner;

(c) Has responsibility for determin-
ing, in accordance with the Labor-Man-
agement Reporting and Disclosure Act
of 1959 (29 U.S.C. 504), whether the serv-
ice as officials in the field of organized
labor or in labor oriented management
positions of persons convicted of cer-
tain crimes is contrary to the purposes
of that act; and

(d) Has responsibility under the Em-
ployee Retirement Income Security
Act of 1974 (29 U.S.C. 1111), for deter-
mining whether persons convicted of
certain crimes may provide services to,
or be employed by, employment benefit
plans.

[Order No. 960–81, 46 FR 52349, Oct. 27, 1981]

§ 0.125 Chairman of U.S. Parole Com-
mission.

The Chairman of the United States
Parole Commission shall make any
temporary assignment of a Commis-
sioner to act as Vice Chairman, Na-
tional Appeals Board member, or Re-
gional Commissioner in the case of an
absence or vacancy in the position,
without the concurrence of the Attor-
ney General.

§ 0.126 Administrative support.
The Department of Justice shall fur-

nish administrative support to the
Commission.

§ 0.127 Indigent prisoners.
The U.S. Parole Commission is au-

thorized to exercise the authority vest-
ed in the Attorney General by section
3569 of title 18, U.S. Code, to make a
finding that a parolee is unable to pay
a fine in whole or in part and to direct
release of such parolee based on such
finding.

Subpart V–1—Foreign Claims
Settlement Commission

SOURCE: Order No. 960–81, 46 FR 52349, Oct.
27, 1981, unless otherwise noted.

§ 0.128 Organization.

The Foreign Claims Settlement Com-
mission of the United States is a sepa-
rate agency within the Department of
Justice. It is composed of a full-time
Chairman, and two part-time Commis-
sioners. All functions, powers, and du-
ties of the Commission not directly re-
lated to adjudicating claims are vested
in the Chairman of the Commission, in-
cluding the functions set forth in sec-
tion 3 of Reorganization Plan No. 1 of
1954 and the authority to issue rules
and regulations. The Attorney General
provides necessary administrative sup-
port and services to the Commission.

§ 0.128a General functions.

The Foreign Claims Settlement Com-
mission has been authorized to deter-
mine claims of United States nationals
for loss of property in specific foreign
countries as a result of nationalization
or other taking by the government of
those countries by the International
Claims Settlement Act of 1949, as
amended, (22 U.S.C. 1621–1645o); and to
determine claims of U.S. nationals and
organizations in territories of the
United States for damage and loss of
property as a result of military oper-
ations during World War II and claims
of U.S. military personnel and civilian
American citizens for having been held
in a captured status in specified areas
during World War II, the Korean con-
flict and the Vietnam conflict by the
War Claims Act of 1948, as amended (50
U.S.C. app. 2001–2017p).

§ 0.128b Regulations.

All rules of practice and regulations
applicable to the management of the
affairs of and the adjudication of
claims by the Foreign Claims Settle-
ment Commission of the United States
are published in 45 CFR chapter V.
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Subpart W—Additional Assign-
ments of Functions and Des-
ignation of Officials to Perform
the Duties of Certain Offices in
Case of Vacancy, or Ab-
sence Therein or in Case of
Inability or Disqualification to
Act

§ 0.130 Functions common to heads of
organizational units.

Subject to the general supervision
and direction of the Attorney General,
the head of each organizational unit
within the Department shall:

(a) Direct and supervise the person-
nel, administration, and operation of
the office, division, bureau, or board of
which he is in charge.

(b) Under regulations prescribed by
the Attorney General with the ap-
proval of the Director of the Office of
Management and Budget, have author-
ity to reallot funds allotted by the As-
sistant Attorney General for Adminis-
tration and to redelegate to persons
within his organizational unit author-
ity and responsibility for the reallot-
ment of such funds and control of obli-
gations and expenditures within re-
allotments.

(c) Perform such special assignments
as may from time to time be made to
him by the Attorney General.

(d) Except as otherwise provided in
this chapter, receive submittals and re-
quests relative to the functions of his
organizational unit.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 445–70, 35 FR 19397,
Dec. 23, 1970; Order No. 960–81, 46 FR 52349,
Oct. 27, 1981]

§ 0.131 Designation of Acting United
States Attorneys.

Each U.S. Attorney is authorized to
designate any Assistant U.S. Attorney
in his office to perform the functions
and duties of the U.S. Attorney during
his absence from office, or with respect
to any matter from which he has
recused himself, and to sign all nec-
essary documents and papers, including
indictments, as Acting U.S. Attorney
while performing such functions and
duties.

[Order No. 840–79, 44 FR 43468, July 25, 1979]

§ 0.132 Designating officials to perform
the functions and duties of certain
offices in case of absence, disability
or vacancy.

(a) In case of vacancy in the office of
Attorney General, or of his absence or
disability, the Deputy Attorney Gen-
eral shall, pursuant to 28 U.S.C. 508(a)
perform the functions and duties of and
act as Attorney General. When by rea-
son of absence, disability, or vacancy
in office, neither the Attorney General
nor the Deputy Attorney General is
available to exercise the duties of the
office of Attorney General, the Associ-
ate Attorney General shall, pursuant
to 28 U.S.C. 508(b), perform the func-
tions and duties of and act as Attorney
General. In the event of vacancy, ab-
sence, or disability in each of these of-
fices, the Solicitor General shall per-
form the functions and duties of and
act as Attorney General.

(b) In the event of a vacancy in the
office of the Deputy Attorney General,
the Attorney General may designate
another official of the Department to
perform the functions and duties of and
act as Deputy Attorney General.

(c) In the event of a vacancy in the
office of Associate Attorney General,
the Attorney General may designate
another official of the Department to
perform the functions and duties of and
act as Associate Attorney General.

(d) In the event of a vacancy in the
office of head of any other organiza-
tional unit, the ranking deputy (or an
equivalent official) in such unit who is
available shall perform the functions
and duties of and act as such head, un-
less the Attorney General shall direct
otherwise. Except as otherwise pro-
vided by law, if there is no ranking
deputy available, the Attorney General
shall designate another official of the
Department to perform the functions
and duties of and act as such head.

(e) The head of each organizational
unit of the Department is authorized,
in case of absence from office or dis-
ability, to designate the ranking dep-
uty (or an equivalent official) in the
unit who is available to act as head. If
there is no deputy available to act, any
other official in such unit may be des-
ignated. Alternatively, in his discre-
tion, the Attorney Generay may des-
ignate any official in the Department
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to act as head of a unit whose head is
absent or disabled.

[Order No. 755–77, 42 FR 59384, Nov. 17, 1977,
as amended by Order No. 1043–84, 49 FR 4469,
Feb. 7, 1984; Order No. 1097–85, 50 FR 25708,
June 21, 1985; Order No. 1858–94, 59 FR 13883,
Mar. 24, 1994]

Subpart X—Authorizations With
Respect to Personnel and
Certain Administrative Matters

§ 0.137 Federal Bureau of Investiga-
tion and Drug Enforcement Admin-
istration.

Except as to persons in Senior Execu-
tive Service positions reporting di-
rectly to the Director of the Federal
Bureau of Investigation or the Admin-
istrator or Deputy Administrator of
the Drug Enforcement Administration,
the Director of the Federal Bureau of
Investigation and the Administrator of
the Drug Enforcement Administration
are authorized, as to their respective
jurisdictions, to exercise the power and
authority vested in the Attorney Gen-
eral by law to take final action in mat-
ters pertaining to the employment, di-
rection and general administration (in-
cluding appointment, assignment,
training, promotion, demotion, com-
pensation, leave, awards, classification
and separation) of personnel, including
personnel in wage board positions. All
personnel actions under this section
shall be subject to post-audit and cor-
rection by the Assistant Attorney Gen-
eral for Administration.

[Order No. 1975-95, 60 FR 35335, July 7, 1995]

§ 0.138 Bureau of Prisons, Federal
Prison Industries, Immigration and
Naturalization Service, United
States Marshals Service, Executive
Office for U.S. Attorneys.

The Director of the Bureau of Pris-
ons, the Commissioner of Federal Pris-
on Industries, the Commissioner of Im-
migration and Naturalization, the Di-
rector of the U.S. Marshals Service,
and the Director of the Executive Of-
fice for U.S. Attorneys are, as to their
respective jurisdictions, authorized to
exercise the power and authority vest-
ed in the Attorney General by law to
take final action in matters pertaining
to the employment, direction, and gen-
eral administration (including appoint-

ment, assignment, training, promotion,
demotion, compensation, leave,
awards, classification, and separation)
of personnel in General Schedule
grades GS–1 through GS–15 and in wage
board positions, but excluding there-
from all attorney and U.S. Marshal po-
sitions. Such officials are, as to their
respective jurisdictions, authorized to
exercise the power and authority vest-
ed in the Attorney General by law to
employ on a temporary basis experts or
consultants or organizations thereof,
including stenographic reporting serv-
ices (5 U.S.C. 3109(b)). All personnel ac-
tions taken under this section shall be
subject to post-audit and correction by
the Assistant Attorney General for Ad-
ministration.

[Order No. 1975-95, 60 FR 35335, July 7, 1995]

§ 0.139 [Reserved]

§ 0.140 Authority relating to advertise-
ments, and purchase of certain sup-
plies and services.

The Director of the Federal Bureau
of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
Federal Prison Industries, the Commis-
sioner of Immigration and Naturaliza-
tion, the Administrator of the Drug
Enforcement Administration, the Di-
rector of the Office of Justice Research
and Statistics and the Director of the
United States Marshals Service as to
their respective jurisdictions, and the
Assistant Attorney General for Admin-
istration, as to all other organizational
units of the Department (including
U.S. Attorneys), are authorized to ex-
ercise the power and authority vested
in the Attorney General by law to take
final action in the following-described
matters:

(a) Authorizing the publication of ad-
vertisements, notices, or proposals
under (44 U.S.C. 3702).

(b) Making determinations as to the
acquisition of articles, materials, or
supplies in accordance with sections 2
and 3 of the Buy American Act (47 Stat.
1520; 41 U.S.C. 10a, 10b).

(c) Placing orders with other agen-
cies of the Government for materials or
services, and accepting orders therefor,
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in accordance with section 686 of title
31 of the U.S. Code.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 516–73, 38 FR 12918,
May 17, 1973; Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 960–81, 46 FR 52350,
Oct. 27, 1981]

§ 0.141 Audit and ledger accounts.

The Director of the Federal Bureau
of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
Immigration and Naturalization, the
Administrator of the Drug Enforce-
ment Administration, and the Director
of the Office of Justice Assistance, Re-
search and Statistics are, as to their
respective jurisdictions, authorized to
audit vouchers and to maintain general
ledger accounts with respect to appro-
priations allotted to them.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 960–81, 46 FR 52350,
Oct. 27, 1981]

§ 0.142 Per diem and travel allow-
ances.

The Director of the Federal Bureau
of Investigation, Director of the Bu-
reau of Prisons, Commissioner of
Fedeal Prison Industries, Inc., Commis-
sioner of Immigration and Naturaliza-
tion Service, Administrator of the
Drug Enforcement Administration, Di-
rector of the United States Marshals
Service, and Assistant Attorney Gen-
eral, Office of Justice Programs, as to
their respective jurisdictions, and the
Assistant Attorney General for Admin-
istration as to all other organizational
units of the Department (including
U.S. Attorneys), except as provided in
paragraphs (f) and (g) of this section,
are authorized to exercise the author-
ity of the Attorney General to take
final action in the following matters:

(a) Authorizing travel, subsistence,
and mileage allowances under sections
5702–5707 of title 5 of the U.S. Code in
accordance with regulations prescribed
by the Administrator of General Serv-
ices and the Assistant Attorney Gen-
eral for Administration.

(b) Fixing rates in accordance with
sections 5702–5704 and 5707 of title 5,
U.S. Code, and regulations prescribed
by the Administrator of General Serv-

ices and the Assistant Attorney Gen-
eral for Administration.

(c) Authorizing travel advances pur-
suant to 5 U.S.C. 5705 in accordance
with the regulations prescribed by the
Administrator of General Services and
the Assistant Attorney General for Ad-
ministration.

(d) Authorizing travel and transpor-
tation expenses, and, when applicable,
relocation expenses for transferred em-
ployees, new appointees and student
trainees, in accordance with 5 U.S.C.
5721–5733 and regulations prescribed by
the Administrator of General Services
and the Assistant Attorney General for
Administration.

(e) Authorizing or approving, for pur-
poses of security, the use of compart-
ments or other transportation accom-
modations superior to lowest first-class
accommodations under applicable trav-
el regulations subject to 5 U.S.C. 5731.

(f) The heads of Offices, Boards and
Divisions, in addition to the Bureaus,
have the authority to approve the use
of cash in excess of $100 in lieu of Gov-
ernment Transportation Requests in
emergency circumstances, in accord-
ance with regulations prescribed by the
Administrator of the General Services
Administration.

(g) The Director of the Federal Bu-
reau of Investigation and the
Aministrator of the Drug Enforcement
Administration are authorized to ap-
prove travel expenses of newly ap-
pointed special agents and the trans-
portation expenses of their families
and household goods and personal ef-
fects from place of residence at time of
selection to the first duty station, in
accordance with 28 U.S.C. 530 and regu-
lations prescribed by the Assistant At-
torney General for Administration.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 565–74, 39 FR 15877,
May 6, 1974; Order No. 787–78, 43 FR 22969,
May 30, 1978; Order No. 800–78, 43 FR 43297,
Sept. 25, 1978; Order No. 864–79, 44 FR 69927,
Dec. 5, 1979; Order No. 960–81, 46 FR 52350,
Oct. 27, 1981; Order No. 1093–85, 50 FR 20908,
May 21, 1985]

§ 0.143 Incentive Awards Plan.
The Director of the Federal Bureau

of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
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Federal Prison Industries, the Commis-
sioner of Immigration and Naturaliza-
tion, the Administrator of the Drug
Enforcement Administration, the Di-
rector of the Office of Justice Assist-
ance, Research and Statistics, the Di-
rector of the Executive Office for U.S.
Attorneys, and the Director of the U.S.
Marshals Service, as to their respective
jurisdictions, and the Assistant Attor-
ney General for Administration, as to
all other organizational units of the
Department are authorized to exercise
the power and authority vested in the
Attorney General by law with respect
to the administration of the Incentive
Awards Plan and to approve honorary
awards and cash awards under such
plan not in excess of $5,000.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 516–73, 38 FR 12918,
May 17, 1973; Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 772–78, 43 FR 14009,
Apr. 4, 1978; Order No. 960–81, 46 FR 52350,
Oct. 27, 1981]

§ 0.144 Determination of basic work-
week.

The Director of the Federal Bureau
of Investigation, Director of the Bu-
reau of Prisons, Commissioner of Fed-
eral Prison Industries, Inc., Commis-
sioner of the Immigration and Natu-
ralization Service, Administrator of
the Drug Enforcement Administration,
Director of the Office of Justice Assist-
ance, Research and Statistics, Director
of the Executive Office for United
States Attorneys and Director of the
United States Marshals Service, as to
their respective jurisdictions, and the
Assistant Attorney General for Admin-
istration, as to all other organizational
units of the Department, are author-
ized to exercise the authority vested in
the Attorney General by 5 U.S.C.
6101(a), to determine that the organiza-
tional unit concerned would be seri-
ously handicapped in carrying out its
functions or that costs would be sub-
stantially increased except upon modi-
fication of the basic workweek, and
when such determination is made to fix
the basic workweek of officers and em-
ployees of the unit concerned.

[Order No. 960–81, 46 FR 52350, Oct. 27, 1981]

§ 0.145 Overtime pay.
The Director of the Federal Bureau

of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
Federal Prison Industries, the Commis-
sioner of Immigration and Naturaliza-
tion, the Administrator of the Drug
Enforcement Administration, the Di-
rector of the Office of Justice Assist-
ance, Research and Statistics and the
Director of the U.S. Marshals Service
as to their respective jurisdictions, and
the Assistant Attorney General for Ad-
ministration, as to all other organiza-
tional units of the Department (includ-
ing U.S. Attorneys), may, subject to
any regulations which the Attorney
General may prescribe, authorize over-
time pay (including additional com-
pensation in lieu of overtime of not
less than 10 percent nor more than 25
percent pursuant to section 5545(c)(2) of
title 5, U.S. Code) for such positions as
may be designated by them.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 516–73, 38 FR 12918,
May 17, 1973; Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 960–81, 46 FR 52350,
Oct. 27, 1981]

§ 0.146 Seals.
The Director of the Federal Bureau

of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
Federal Prison Industries, the Commis-
sioner of Immigration and Naturaliza-
tion, the Chairman of the Board of Pa-
role, the Administrator of the Drug En-
forcement Administration, the Direc-
tor of the Office of Justice Assistance,
Research and Statistics, and the Direc-
tor of the U.S. Marshals Service shall
each have custody of the seal pertain-
ing to his respective jurisdiction and
he, or such person or persons as he may
designate, may execute under seal any
certification required to authenticate
any books, records, papers, or other
documents as true copies of official
records of their respective jurisdic-
tions. The Assistant Attorney General
for Administration shall have custody
of the seal of the Department of Jus-
tice, and he, or such person or persons
as he may designate, may execute
under seal any certification required to
authenticate any books, records, pa-
pers, or other documents as true copies
of official records of the Department of
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Justice. He may also prescribe regula-
tions governing the use of the seal of
the Department and various organiza-
tional units.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 516–73, 38 FR 12918,
May 17, 1973; Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 960–81, 46 FR 52350,
Oct. 27, 1981]

§ 0.147 Certification of obligations.

The following designated officials are
authorized to make the certifications
required by 31 U.S.C. 200(c): For the
Federal Bureau of Investigation, the
Assistant Director, Administrative
Services Division; for the Bureau of
Prisons, the Assistant Director for
Planning and Development; for Federal
Prison Industries, Inc., the Secretary;
for the Immigration and Naturaliza-
tion Service, the Comptroller; for the
Drug Enforcement Administration, the
Director of the Office of Administra-
tion and Management; for the Office of
Justice Assistance, Research and Sta-
tistics, the Comptroller; and for all
other organizational units of the De-
partment (including U.S. Attorneys
and U.S. Marshals), the Deputy Assist-
ant Attorney General, Office of the
Controller, Justice Management Divi-
sion.

[Order No. 972–82, 47 FR 9823, Mar. 8, 1982]

§ 0.148 Certifying officers.

The Director of the Federal Bureau
of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
the Federal Prison Industries, Inc., the
Commissioner of the Immigration and
Naturalization Service, the Adminis-
trator of the Drug Enforcement Admin-
istration, Assistant Attorney General
for the Office of Justice Programs, the
Director of the United States Marshals
Service, and the Director of the Execu-
tive Office for United States Attorneys,
as to their respective jurisdictions, and
the Assistant Attorney General for Ad-
ministration, as to all other organiza-
tional units of the Department are au-
thorized to designate employees to cer-
tify vouchers.

[Order No. 1142–86, 51 FR 25049, July 10, 1986]

§ 0.149 Cash payments.

The Director of the Federal Bureau
of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
the Federal Prison Industries, Inc., the
Commissioner of the Immigration and
Naturalization Service, the Adminis-
trator of the Drug Enforcement Admin-
istration, the Assistant Attorney Gen-
eral for the Office of Justice Programs,
the Director of the United States Mar-
shals Service, and the Director of the
Executive Office for United States At-
torneys, as to their respective jurisdic-
tions, and the Assistant Attorney Gen-
eral for Administration, as to all other
organizational units of the Depart-
ment, are authorized to:

(a) Request Department of the Treas-
ury designation of disbursing employ-
ees (including cashiers),

(b) Approve waivers of the Depart-
ment of the Treasury maximum limita-
tion on routine payments of cash from
imprest funds, and

(c) Approve requests to place imprest
funds in depositary cash demand with-
drawal accounts and establish the max-
imum amount of each account.

Guidelines are to be promulgated by
each component for the establishment
and maintenance of such accounts in
accordance with the provisions set
forth in the Treasury Financial Man-
ual, Volume I, Part 4, Chapter 3000. Ex-
isting authorizations to request des-
ignations of disbursing employees shall
remain in effect until terminated by
the official who by this section would
be authorized to request such designa-
tions.

[Order No. 1142–86, 51 FR 25049, July 10, 1986]

§ 0.150 Collection of erroneous pay-
ments.

The Director of the Federal Bureau
of Investigation for the FBI and the
Assistant Attorney General for Admin-
istration for all other organizational
units of the Department are author-
ized, in accordance with the regula-
tions prescribed by the Attorney Gen-
eral under section 5514(b) of title 5,
U.S. Code, to collect indebtedness re-
sulting from erroneous payments to
employees.

[Order No. 634–75, 40 FR 58644, Dec. 18, 1975]
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§ 0.151 Administering oath of office.

The Director of the Federal Bureau
of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
Federal Prison Industries, the Commis-
sioner of Immigration and Naturaliza-
tion, the Administrator of the Drug
Enforcement Administration, the Di-
rector of the Office of Justice Assist-
ance, Research and Statistics, the Di-
rector of the Executive Office for U.S.
Attorneys, and the Director of the U.S.
Marshals Service, as to their respective
jurisdictions, and the Assistant Attor-
ney General for Administration, as to
all other organizational units of the
Department are authorized to des-
ignate, in writing, pursuant to the pro-
visions of sections 2903(b) and 2904 of
title 5, U.S. Code, officers or employees
to administer the oath of office re-
quired by section 3331 of title 5, U.S.
Code, and to administer any other oath
required by law in connection with em-
ployment in the executive branch of
the Federal Government.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 516–73, 38 FR 12918,
May 17, 1973; Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 772–78, 43 FR 14009,
Apr. 4, 1978; Order No. 960–81, 46 FR 52351,
Oct. 27, 1981]

§ 0.152 Approval of funds for attend-
ance at meetings.

The Director of the Federal Bureau
of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
Immigration and Naturalization, the
Administrator of the Drug Enforce-
ment Administration and the Director
of the Office of Justice Assistance, Re-
search and Statistics, as to their re-
spective jurisdictions, and the Assist-
ant Attorney General for Administra-
tion, as to all other organizational
units of the Department (including
U.S. Attorneys and Marshals), are au-
thorized to exercise the power and au-
thority vested in the Attorney General
by law to prescribe regulations for the
expenditure of appropriated funds

available for expenses of attendance at
meetings of organizations.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 960–81, 46 FR 52351,
Oct. 27, 1981]

§ 0.153 Selection and assignment of
employees for training.

The Director of the Federal Bureau
of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
Federal Prison Industries, Inc., the
Commissioner of the Immigration and
Naturalization Service, the Adminis-
trator of the Drug Enforcement Admin-
istration, the Director of the Office of
Justice Assistance, Research and Sta-
tistics, the Director of the Executive
Office for United States Attorneys and
the Director of the United States Mar-
shals Service, as to their respective ju-
risdictions, and the Assistant Attorney
General for Administration, as to all
other organizational units of the De-
partment, are hereby authorized to ex-
ercise the authority vested in the At-
torney General by 5 U.S.C. 4109, with
respect to the selection and assignment
of employees for training by, in, or
through Government facilities and the
payment or reimbursement of expenses
for such training.

[Order No. 960–81, 46 FR 52351, Oct. 27, 1981]

§ 0.154 Advance and evacuation pay-
ments and special allowances.

The Director of the Federal Bureau
of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
Federal Prison Industries, the Commis-
sioner of Immigration and Naturaliza-
tion, the Administrator of the Drug
Enforcement Administration, the Di-
rector of the United States Marshals
Service, and the Director of the Office
of Justice Assistance, Research and
Statistics, as to their respective juris-
dictions, and the Assistant Attorney
General for Administration, as to all
other organizational units of the De-
partment (including U.S. Attorneys),
are hereby authorized to exercise the
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authority vested in the Attorney Gen-
eral by sections 5522–5527 of title 5, U.S.
Code, and Executive Order 10982 of De-
cember 25, 1961, and to administer the
regulations adopted by the Attorney
General in Order No. 269–62 with re-
spect to advance and evacuation pay-
ments and special allowances.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 565–74, 39 FR 15877,
May 6, 1974; Order No. 960–81, 46 FR 52351,
Oct. 27, 1981]

§ 0.155 Waiver of claims for erroneous
payments of pay and allowances.

The Director of the Federal Bureau
of Investigation, the Director of the
Bureau of Prisons, the Commissioner of
Federal Prison Industries, the Commis-
sioner of Immigration and Naturaliza-
tion, the Administrator of the Drug
Enforcement Administration, and the
Director of the Office of Justice Assist-
ance, Research and Statistics, as to
their respective jurisdictions, and the
Assistant Attorney General for Admin-
istration as to all other organizational
units of the Department (including
U.S. Attorneys and Marshals) are au-
thorized to exercise the authority
under 5 U.S.C. 5584, as amended by Pub-
lic Law 92–453, for the waiver of claims
of the United States for erroneous pay-
ments of pay and allowances to em-
ployees of the Department of Justice in
accordance with the standards pre-
scribed by the Comptroller General in 4
CFR parts 91 through 93.

[Order No. 514–73, 38 FR 12110, May 17, 1973, as
amended by Order No. 520–73, 38 FR 18380,
July 10, 1973; Order No. 960–81, 46 FR 52351,
Oct. 27, 1981]

§ 0.156 Execution of U.S. Marshals’
deeds or transfers of title.

A chief deputy or deputy U.S. Mar-
shal who sells property—real, personal,
or mixed—on behalf of a U.S. Marshal,
may execute a deed or transfer of title
to the purchaser on behalf of and in the
name of the U.S. Marshal.

§ 0.157 Federal Bureau of Investiga-
tion—Drug Enforcement Adminis-
tration Senior Executive Service.

(a) Pursuant to 5 U.S.C. 3151, there is
established a personnel system for sen-
ior personnel within the Federal Bu-

reau of Investigation (FBI) and the
Drug Enforcement Administration
(DEA) to be known as the FBI–DEA
Senior Executive Service (FBI–DEA
SES).

(b) The FBI–DEA SES is subject to
the overall supervision and direction of
the Deputy Attorney General.

(c) With respect to personnel within
the FBI and the DEA who report di-
rectly to the Director of the FBI or to
the Administrator or Deputy Adminis-
trator of the DEA, the Deputy Attor-
ney General is authorized to exercise
the authority conferred upon the At-
torney General by 5 U.S.C. 3151 and
shall ensure that the FBI–DEA SES is
designed and administered in compli-
ance with all statutory and regulatory
requirements.

(d) With respect to personnel within
the FBI and the DEA not covered by
paragraph (c) of this section, and con-
sistent with paragraph (b) of this sec-
tion and § 0.137, the Director of the FBI
and the Administrator of the DEA are
authorized to exercise for their respec-
tive jurisdictions the authority con-
ferred upon the Attorney General by 5
U.S.C. 3151 and shall ensure that the
FBI–DEA SES is designed and adminis-
tered in compliance with all statutory
and regulatory requirements.

(e) The Attorney General retains the
authority to recommend members of
the FBI–DEA SES for Presidential
rank awards.

[Order No. 1600–92, 57 FR 31314, July 15, 1992,
as amended by Order No. 1975-95, 60 FR 35335,
July 7, 1995]

§ 0.158 [Reserved]

§ 0.159 Redelegation of authority.

Except as to the authority delegated
by § 0.147, the authority conferred by
this subpart X upon heads of organiza-
tional units may be redelegated by
them, respectively, to any of their sub-
ordinates. Existing delegations of au-
thority to officers and employees and
to U.S. Attorneys, not inconsistent
with this subpart X, made by any offi-
cer named in this section or by the As-
sistant Attorney General for Adminis-
tration, shall continue in force and ef-
fect until modified or revoked.

[Order No. 543–73, 38 FR 29587, Oct. 26, 1973]
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Subpart Y—Authority to Com-
promise and Close Civil
Claims and Responsibility for
Judgments, Fines, Penalties,
and Forfeitures

§ 0.160 Offers that may be accepted by
Assistant Attorneys General.

(a) Subject to the limitations set
forth in paragraph (c) of this section,
Assistant Attorneys General are au-
thorized, with respect to matters as-
signed to their respective divisions, to:

(1) Accept offers in compromise of
claims asserted by the United States in
all cases in which the difference be-
tween the gross amount of the original
claim and the proposed settlement does
not exceed $2,000,000 or 15 percent of
the original claim, whichever is great-
er;

(2) Accept offers in compromise of, or
settle administratively, claims against
the United States in all cases in which
the principal amount of the proposed
settlement does not exceed $2,000,000;
and

(3) Accept offers in compromise in all
nonmonetary cases.

(b) Subject to the limitations set
forth in paragraph (c) of this section,
the Assistant Attorney General, Tax
Division, is further authorized to ac-
cept offers in compromise of, or settle
administratively, claims against the
United States, regardless of the
amount of the proposed settlement, in
all cases in which the Joint Committee
on Taxation has indicated that it has
no adverse criticism of the proposed
settlement.

(c) Any proposed settlement, regard-
less of amount or circumstances, must
be referred to the Deputy Attorney
General or the Associate Attorney
General, as appropriate:

(1) When, for any reason, the com-
promise of a particular claim would, as
a practical matter, control or ad-
versely influence the disposition of
other claims and the compromise of all
the claims taken together would ex-
ceed the authority delegated by para-
graph (a) of this section; or

(2) When the Assistant Attorney Gen-
eral concerned is of the opinion that
because of a question of law or policy
presented, or because of opposition to
the proposed settlement by a depart-

ment or agency involved, or for any
other reason, the proposed settlement
should receive the personal attention
of the Deputy Attorney General or the
Associate Attorney General, as appro-
priate;

(3) When the proposed settlement
converts into a mandatory duty the
otherwise discretionary authority of a
department or agency to promulgate,
revise, or rescind regulations;

(4) When the proposed settlement
commits a department or agency to ex-
pend funds that Congress has not ap-
propriated and that have not been
budgeted for the action in question, or
commits a department or agency to
seek particular appropriation or budget
authorization; or

(5) When the proposed settlement
otherwise limits the discretion of a de-
partment or agency to make policy or
managerial decisions committed to the
department or agency by Congress or
by the Constitution.

[Order No. 1958–95, 60 FR 15674, Mar. 27, 1995]

§ 0.161 Acceptance of certain offers by
the Deputy Attorney General or As-
sociate Attorney General, as appro-
priate.

(a) In all cases in which the accept-
ance of a proposed offer in compromise
would exceed the authority delegated
by § 0.160, the Assistant Attorney Gen-
eral concerned shall, when he is of the
opinion that the proposed offer should
be accepted, transmit his recommenda-
tion to that effect to the Deputy Attor-
ney General or the Associate Attorney
General, as appropriate.

(b) The Deputy Attorney General or
the Associate Attorney General, as ap-
propriate, is authorized to exercise the
settlement authority of the Attorney
General as to all claims asserted by or
against the United States.

[Order No. 1958–95, 60 FR 15675, Mar. 27, 1995]

§ 0.162 Offers which may be rejected
by Assistant Attorneys General.

Each Assistant Attorney General is
authorized, with respect to matters as-
signed to his division or office, to re-
ject offers in compromise of any claims
in behalf of the United States, or, in
compromises or administrative actions
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to settle, against the United States, ex-
cept in those cases which come under
§ 0.160(c)(2).

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 445–70, 35 FR 19397,
Dec. 23, 1970; Order No. 960–81, 46 FR 52352,
Oct. 27, 1981]

§ 0.163 Approval by Solicitor General
of action on compromise offers in
certain cases.

In any Supreme Court case the ac-
ceptance, recommendation of accept-
ance, or rejection, under § 0.160, § 0.161,
or § 0.162, of a compromise offer by the
Assistant Attorney General concerned,
shall have the approval of the Solicitor
General. In any case in which the So-
licitor General has authorized an ap-
peal to any other court, a compromise
offer, or any other action, which would
terminate the appeal, shall be accepted
or acted upon by the Assistant Attor-
ney General concerned only upon ad-
vice from the Solicitor General that
the principles of law involved do not
require appellate review in that case.

§ 0.164 Civil claims that may be closed
by Assistant Attorneys General.

Assistant Attorneys General are au-
thorized, with respect to matters as-
signed to their respective divisions, to
close (other than by compromise or by
entry of judgment) claims asserted by
the United States in all cases in which
they would have authority to accept
offers in compromise of such claims
under § 0.160(a), except:

(a) When for any reason, the closing
of a particular claim would, as a prac-
tical matter, control or adversely in-
fluence the disposition of other claims
and the closing of all the claims taken
together would exceed the authority
delegated by this section; or

(b) When the Assistant Attorney
General concerned is of the opinion
that because of a question of law or
policy presented, or because of opposi-
tion to the proposed closing by the de-
partment or agency involved, or for
any other reason, the proposed closing
should receive the personal attention
of the Attorney General, the Deputy
Attorney General or the Associate At-
torney General, as appropriate.

[Order No. 1958–95, 60 FR 15675, Mar. 27, 1995]

§ 0.165 Recommendations to the Dep-
uty Attorney General or Associate
Attorney General, as appropriate,
that certain claims be closed.

In all cases in which the closing of a
claim asserted by the United States
would exceed the authority delegated
by §§ 0.160(a) and 0.164, the Assistant
Attorney General concerned shall,
when he is of the opinion that the
claim should be closed, transmit his
recommendation to that effect, to-
gether with a report on the matter, to
the Deputy Attorney General or the
Associate Attorney General, as appro-
priate, for review and final action.
Such report shall be in such form as
the Deputy Attorney General or the
Associate Attorney General may re-
quire.

[Order No. 1958–95, 60 FR 15675, Mar. 27, 1995]

§ 0.166 Memorandum pertaining to
closed claim.

In each case in which a claim is
closed under § 0.164 the Assistant Attor-
ney General concerned shall execute
and place in the file pertaining to the
claim a memorandum which shall con-
tain a description of the claim and a
full statement of the reasons for clos-
ing it.

§ 0.167 Submission to Associate Attor-
ney General by Director of Office of
Alien Property of certain proposed
allowances and disallowances.

In addition to the matters which he
is required to submit to the Associate
Attorney General under preceding sec-
tions of this subpart Y, the Director of
the Office of Alien Property, shall sub-
mit to the Associate Attorney General
for such review as he may desire to
make the following:

(a) Any proposed allowance by the
Director, without hearing, of a title or
debt claim.

(b) Any final determination of a title
of debt claim, whether by allowance or
disallowance.

(c) Any proposed allowance or dis-
allowance by the Director, without
hearing, of a title claim under section
9(a) of the Trading with the Enemy
Act, as amended, filed less than 2 years
after the date of vesting in or transfer
to the Alien Property Custodian or the
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Attorney General of the property or in-
terest in respect of which the claim is
made:

Provided, That any such title or debt
claim is within one of the following-de-
scribed categories.

(1) Any title claim which involves the
return of assets having a value of
$50,000 or more, or any debt claim in
the amount of $50,000 or more.

(2) Any title claim which will, as a
practical matter, control the disposi-
tion of related title claims involving,
with the principal claim, assets having
a value of $50,000 or more; or any debt
claim which will, as a practical matter,
control the disposition of related debt
claims in the aggregate amount, in-
cluding the principal claim, of $50,000
or more.

(3) Any title claim or debt claim pre-
senting a novel question of law or a
question of policy which, in the opinion
of the Director, should receive the per-
sonal attention of the Associate Attor-
ney General or the Attorney General.

(d) Any sale or other disposition of
vested property involving assets of
$50,000 or more.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 445–70, 35 FR 19397,
Dec. 23, 1970; Order No. 543–73, 38 FR 29587,
Oct. 26, 1973; Order No. 568–74, 39 FR 18646,
May 29, 1974; Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 960–81, 46 FR 52352,
Oct. 27, 1981]

§ 0.168 Redelegation by Assistant At-
torneys General.

(a) Assistant Attorneys General are
authorized, with respect to matters as-
signed to their respective divisions, to
redelegate to subordinate division offi-
cials and United States Attorneys any
of the authority delegated by §§ 0.160 (a)
and (b), 0.162, 0.164, and 0.172(b), except
that any disagreement between a
United States Attorney or other De-
partment attorney and a client agency
over a proposed settlement that cannot
be resolved below the Assistant Attor-
ney General level must be presented to
the Assistant Attorney General for res-
olution.

(b) Redelegations of authority under
this section shall be in writing and
shall be approved by the Deputy Attor-
ney General or the Associate Attorney

General, as appropriate, before taking
effect.

(c) Existing delegations and redelega-
tions of authority to subordinate divi-
sion officials and United States Attor-
neys to compromise or close civil
claims shall continue in effect until
modified or revoked by the respective
Assistant Attorneys General.

(d) Subject to the limitations set
forth in § 0.160(c) and paragraph (a) of
this section, redelegations by the As-
sistant Attorneys General to United
States Attorneys may include the au-
thority to:

(1) Accept offers in compromise of
claims asserted by the United States in
all cases in which the gross amount of
the original claim does not exceed
$5,000,000 and in which the difference
between the original claim and the pro-
posed settlement does not exceed
$1,000,000; and

(2) Accept offers in compromise of, or
settle administratively, claims against
the United States in all cases in which
the principal amount of the proposed
settlement does not exceed $1,000,000.

[Order No. 1958–95, 60 FR 15675, Mar. 27, 1995]

§ 0.169 Definition of ‘‘gross amount of
the original claim’’.

The phrase gross amount of the origi-
nal claim, as used in this subpart Y and
as applied to any civil claim brought
under section 592 of the Tariff Act of
1930, as amended (see § 0.45(c)), shall
mean the actual amount of lost cus-
toms duties involved. In nonrevenue
loss cases brought under section 592 of
the Tariff Act of 1930, as amended, the
phrase ‘‘gross amount of the original
claim’’ shall mean the amount de-
manded in the Customs Service’s miti-
gation decision issued pursuant to 19
U.S.C. 1618, or, if no mitigation deci-
sion has been issued, the ‘‘gross
amount of the original claim’’ shall
mean twenty percent of the dutiable
value of the merchandise.

[Order No. 1149–86, 51 FR 31940, Sept. 8, 1986]

§ 0.170 Interest on monetary limits.
In computing the gross amount of

the original claim and the amount of
the proposed settlement pursuant to
this subpart Y, accrued interest shall
be excluded.
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§ 0.171 Judgments, fines, penalties,
and forfeitures.

(a) Each United States Attorney
shall be responsible for conducting,
handling, or supervising such litigation
or other actions as may be appropriate
to accomplish the satisfaction, collec-
tion, or recovery of judgments, fines,
penalties, and forfeitures (including
bail bond forfeitures) imposed in his
district, unless the Assistant Attorney
General, or his delegate, of the litigat-
ing division which has jurisdiction of
the case in which such judgment, fine,
penalty or forfeiture is imposed noti-
fies the United States Attorney in
writing that the division will assume
such enforcement responsibilities.

(b) Each U.S. Attorney shall des-
ignate an Assistant U.S. Attorney, and
such other employees as may be nec-
essary, or shall establish an appro-
priate unit within his office, to be re-
sponsible for activities related to the
satisfaction, collection, or recovery, as
the case may be, of judgments, fines,
penalties, and forfeitures (including
bail-bond forfeitures).

(c) The Director of the Executive Of-
fice for United States Attorneys shall
be responsible for the establishment of
policy and procedures and other appro-
priate action to accomplish the satis-
faction, collection, or recovery of fines,
special assessments, penalties, inter-
est, bail bond forfeitures, restitution,
and court costs arising from the pros-
ecution of criminal cases by the De-
partment of Justice and the United
States Attorneys. He shall also prepare
regulations required by 18 U.S.C.
3613(c), pertaining to the application of
tax lien provisions to criminal fines,
for issuance by the Attorney General.

(d) The United States Attorney for
the judicial district in which a crimi-
nal monetary penalty has been imposed
is authorized to receive all notifica-
tions of payment, certified copies of
judgments or orders, and notifications
of change of address pertaining to an
unpaid fine, which are otherwise re-
quired to be delivered to the Attorney
General pursuant to 18 U.S.C. 3612. If
an Assistant Attorney General of a liti-
gating division has notified the United
States Attorney, pursuant to para-
graph (a) of this section that such divi-
sion will assume responsibility for en-

forcement of a criminal monetary pen-
alty, the United States Attorney shall
promptly transmit such notifications
and certified copies of judgments or or-
ders to such division.

(e) With respect to cases assigned to
his office, each United States Attor-
ney—

(1) Shall be responsible for collection
of any unpaid fine with respect to
which a certification has been issued as
provided in 18 U.S.C. 3612(b);

(2) Shall provide notification of de-
linquency or default of any fine as pro-
vided in 18 U.S.C. 3612 (d) and (e);

(3) May waive all or any part of any
interest or penalty relating to a fine
imposed under any prior law if, as de-
termined by such United States Attor-
ney, reasonable efforts to collect the
interest or penalty are not likely to be
effective; and

(4) Is authorized to accept delivery of
the amount or property due as restitu-
tion for transfer to the victim or per-
son eligible under 18 U.S.C. 3663 (or
under 18 U.S.C. 3579 (f)(4) with respect
to offenses committed prior to Novem-
ber 1, 1987).

(f) With respect to offenses commit-
ted after December 31, 1984, and prior
to November 1, 1987, each United States
Attorney is authorized with respect to
cases assigned to his office—

(1) At his discretion, to declare the
entire unpaid balance of a fine or pen-
alty payable immediately in accord-
ance with 18 U.S.C. 3565(b)(3);

(2) If a fine or penalty exceeds $500, to
receive a certified copy of the judg-
ment, otherwise required to be deliv-
ered by the clerk of the court to the
Attorney General;

(3) When a fine or penalty is satisfied
as provided by law,

(i) To file with the court a notice of
satisfaction of judgment if the defend-
ant makes a written request to the
United States Attorney for such filing;
or,

(ii) If the amount of the fine or pen-
alty exceeds $500 to enter into a writ-
ten agereement with the defendant to
extend the twenty-year period of obli-
gation to pay fine.

(g) With respect to offenses commit-
ted prior to November 1, 1987, each
United States Attorney is hereby au-
thorized, with respect to the discharge
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of indigent prisoners under 18 U.S.C.
3569, to make a finding as to whether
the retention by a convict of property,
in excess of that which is by law ex-
empt from being taken on civil process
for debt, is reasonably necessary for
the convict’s support or that of his
family.

(h) The Director of the Bureau of
Prisons shall take such steps as may be
necessary to assure that the appro-
priate U.S. Attorney is notified when-
ever a prisoner is released prior to the
payment of his fine.

(i) The Pardon Attorney shall notify
the appropriate U.S. Attorney when-
ever the President issues a pardon and
whenever the President remits or com-
mutes a fine.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 445–70, 35 FR 19397,
Dec. 23, 1970; Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 960–81, 46 FR 52352,
Oct. 27, 1981; Order No. 1034–83, 48 FR 50714,
Nov. 3, 1983; Order No. 1413–90, 55 FR 19064,
May 8, 1990]

§ 0.172 Authority: Federal tort claims.
(a) The Director of the Bureau of

Prisons, the Commissioner of Federal
Prison Industries, the Commissioner of
Immigration and Naturalization, the
Director of the United States Marshals
Service and the Administrator of the
Drug Enforcement Administration
shall have authority to adjust, deter-
mine, compromise, and settle a claim
involving the Bureau of Prisons, Fed-
eral Prison Industries, the Immigra-
tion and Naturalization Service, the
U.S. Marshals Service and the Drug
Enforcement Administration, respec-
tively, under section 2672 of title 28,
U.S. Code, relating to the administra-
tive settlement of Federal tort claims,
if the amount of a proposed adjust-
ment, compromise, settlement or
award does not exceed $10,000. When in
the opinion of one of the said Directors
or one of the said Commissioners such
a claim pending before him presents a
novel question of law or a question of
policy, he shall obtain the advice of the
Assistant Attorney General in charge
of the Civil Division.

(b) Subject to the provisions of § 0.160,
the assistant Attorney General in
charge of the Civil Division shall have
authority to adjust, determine, com-

promise, and settle any other claim in-
volving the Department under section
2672, of title 28, U.S. Code, relating to
the administrative settlement of Fed-
eral tort claims.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969, as
amended by Order No. 520–73, 38 FR 18381,
July 10, 1973; Order No. 565–74, 39 FR 15877,
May 6, 1974; Order No. 1149–86, 51 FR 31940,
Sept. 8, 1986; Order No. 1528–91, 56 FR 48734,
Sept. 26, 1991]

APPENDIX TO SUBPART Y—REDELEGA-
TIONS OF AUTHORITY TO COM-
PROMISE AND CLOSE CIVIL CLAIMS

CIVIL DIVISION

[Memo No. 374]

EDITORIAL NOTE: Civil Division, Memoran-
dum No. 374 was superseded by Civil Divi-
sion, Directive No. 110–78, appearing at 43 FR
38820, Aug. 31, 1978.

[Directive No. 18–71]

EDITORIAL NOTE: Civil Division, Directive
No. 18–71 was superseded by Civil Division,
Directive No. 110–78, appearing at 43 FR
38820, Aug. 31, 1978.

[Directive No. 31–72]

EDITORIAL NOTE: Civil Division, Directive
No. 31–72 was superseded by Civil Division,
Directive No. 110–78, appearing at 43 FR
38820, Aug. 31, 1978.

[Directive No. 110–78]

EDITORIAL NOTE: Civil Division, Directive
No. 110–78 was superseded by Civil Division,
Directive No. 145–81, appearing at 46 FR
52353, Oct. 27, 1981.

[Directive No. 145–81]

EDITORIAL NOTE: Civil Division, Directive
No. 145–81 was removed by Civil Division, Di-
rective No. 163–86, appearing at 53 FR 4010,
Feb. 11, 1988.

REDELEGATION OF AUTHORITY, TO BRANCH DI-
RECTORS, HEADS OF OFFICES AND UNITED

STATES ATTORNEYS IN CIVIL DIVISION CASES

[Directive No. 14–95]

By virtue of the authority vested in me by
part 0 of title 28 of the Code of Federal Regu-
lations, particularly §§ 0.45, 0.160, 0.164, and
0.168, it is hereby ordered as follows:
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Section 1. Authority To Compromise or Close
Cases and to File Suits and Claims

(a) Delegation to Deputy Assistant Attor-
neys General. The Deputy Assistant Attor-
neys General are authorized to act for, and
to exercise the authority of, the Assistant
Attorney General in charge of the Civil Divi-
sion with respect to the institution of suits,
the acceptance or rejection of compromise
offers, and the closing of claims or cases, un-
less any such authority is required by law to
be exercised by the Assistant Attorney Gen-
eral personally or has been specifically dele-
gated to another Department official.

(b) Delegation to United States Attorneys,
Branch, Office and Staff Directors and Attor-
neys-in-Charge of Field Offices. Subject to
the limitations imposed by 28 CFR 0.160(c),
and 0.164(a) and section 4(c) of this directive,
and the authority of the Solicitor General
set forth in 28 CFR 0.163,

(1) Branch, Office, and Staff Directors, and
Attorneys-in-Charge of Field Offices with re-
spect to matters assigned or delegated to
their respective components are hereby dele-
gated the authority to:

(a) Accept offers in compromise of claims
on behalf of the United States;

(i) In all cases in which the gross amount
of the original claim did not exceed $500,000;
and,

(ii) In all cases in which the gross amount
of the original claim was between $500,000
and $5,000,000, so long as the difference be-
tween the gross amount of the original claim
and the proposed settlement does not exceed
$500,000 or 15 percent of the original claim,
whichever is greater;

(b) Accept offers in compromise of, or set-
tle administratively, claims against the
United States in all cases where the prin-
cipal amount of the proposed settlement
does not exceed $500,000; and,

(c) Reject any offers.
(2) United States Attorneys with respect to

matters assigned or delegated to their re-
spective components are hereby delegated
the authority to:

(a) Accept offers in compromise of claims
on behalf of the United States;

(i) In all cases in which the gross amount
of the original claim did not exceed $1,000,000
and,

(ii) In all cases in which the gross amount
of the original claim does not exceed
$5,000,000, and in which the difference be-
tween the gross amount of the original claim
and the proposed settlement does not exceed
$1,000,000;

(b) Accept offers in compromise of, or set-
tle administratively, claims against the
United States in all cases where the prin-
cipal amount of the proposed settlement
does not exceed $1,000,000 and,

(c) Reject any offers.

(3) With respect to claims asserted in bank-
ruptcy proceedings, the term gross amount of
the original claim in (1) (a) and (b), and (2) (a)
and (b) above means liquidation value. Liq-
uidation value is the forced sale value of the
collateral, if any, securing the claim(s) plus
the dividend likely to be paid for the unse-
cured portion of the claim(s) in an actual or
hypothetical liquidation of the bankruptcy
estate.

(c) Subject to the limitations imposed by
sections 1(e) and 4(c) of this directive, United
States Attorneys, Directors, and Attorneys-
in-Charge are authorized to file suits, coun-
terclaims, and cross-claims, to close, or to
take any other action necessary to protect
the interests of the United States in all rou-
tine nonmonetary cases, in all routine loan
collection and foreclosure cases, and in other
monetary claims or cases where the gross
amount of the original claim does not exceed
$500,000, or in the case of United States At-
torneys, $1,000,000. Such actions in nonmone-
tary cases which are other than routine will
be submitted for the approval of the Assist-
ant Attorney General, Civil Division.

(d) United States Attorneys may redele-
gate in writing the above-conferred com-
promise and suit authority to Assistant
United States Attorneys who supervise other
Assistant United States Attorneys who han-
dle civil litigation.

(e) Limitations on delegations. The author-
ity to compromise cases, file suits, counter-
claims, and cross-claims, to close cases, or
take any other action necessary to protect
the interests of the United States, delegated
by paragraphs (a) and (b) of this section, may
not be exercised, and the matter shall be
submitted for resolution to the Assistant At-
torney General, Civil Division, when:

(1) For any reason, the proposed action, as
a practical matter, will control or adversely
influence the disposition of other claims to-
taling more than the respective amounts
designated in the above paragraphs.

(2) Because a novel question of law or a
question of policy is presented, or for any
other reason, the proposed action should, in
the opinion of the officer or employee con-
cerned, receive the personal attention of the
Assistant Attorney General, Civil Division.

(3) The agency or agencies involved are op-
posed to the proposed action. The views of an
agency must be solicited with respect to any
significant proposed action if it is a party, if
it has asked to be consulted with respect to
any such proposed action, or if such proposed
action in a case would adversely affect any
of its policies.

(4) The U.S. Attorney involved is opposed
to the proposed action and requests that the
matter be submitted to the Assistant Attor-
ney General for decision.

(5) The case is on appeal, except as deter-
mined by the Director of the Appellate Staff.
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Section 2. Action Memoranda

(a) Whenever an official of the Civil Divi-
sion or a United States Attorney accepts a
compromise, closes a claim or files a suit or
claim pursuant to the authority delegated by
this Directive, a memorandum fully explain-
ing the basis for the action taken shall be ex-
ecuted and placed in the file. In the case of
matters compromised, closed, or filed by
United States Attorneys, a copy of the
memorandum must be sent to the appro-
priate Branch or Office of the Civil Division.

(b) The compromising of cases or closing of
claims or the filing of suits for claims, which
a United States Attorney is not authorized
to approve, shall be referred to the appro-
priate Branch or Office within the Civil Divi-
sion, for decision by the Assistant Attorney
General or the appropriate authorized person
within the Civil Division. The referral
memorandum should contain a detailed de-
scription of the matter, the United States
Attorney’s recommendation, the agency’s
recommendation where applicable, and a full
statement of the reasons therefor.

Section 3. Return of Civil Judgment Cases to
Agencies

Claims arising out of judgments in favor of
the United States which cannot be perma-
nently closed as uncollectible may be re-
turned to the referring Federal agency for
servicing and surveillance whenever all con-
ditions set forth in USAM 4–2.230 have been
met.

Section 4. Authority for Direct Reference and
Delegation of Civil Division Cases to United
States Attorneys

(a) Direct reference to United States At-
torneys by agencies. The following civil ac-
tions under the jurisdiction of the Assistant
Attorney General, Civil Division, may be re-
ferred by the agency concerned directly to
the appropriate United States Attorney for
handling in trial courts, subject to the limi-
tations imposed by paragraph (c) of this sec-
tion. United States Attorneys are hereby
delegated the authority to take all necessary
steps to protect the interests of the United
States, without prior approval of the Assist-
ant Attorney General, Civil Division, or his
representations, subject to the limitations
set forth in section 1(e) of this directive.
Agencies may, however, if special handling is
desired, refer these cases to the Civil Divi-
sion. Also, when constitutional questions or
other significant issues arise in the course of
such litigation, or when an appeal is taken
by any party, the Civil Division should be
consulted.

(1) Money claims by the United States, ex-
cept claims involving penalties and forfeit-
ures, where the gross amount of the original
claim does not exceed $1,000,000.

(2) Single family dwelling house fore-
closures arising out of loans made or insured
by the Department of Housing and Urban De-
velopment, the Veterans Administration and
the Farmers Home Administration.

(3) Suits to enjoin violations of, and to col-
lect penalties under, the Agricultural Ad-
justment Act of 1938, 7 U.S.C. 1376, the Pack-
ers and Stockyards Act, 7 U.S.C. 203, 207(g),
213, 215, 216, 222, and 228a, the Perishable Ag-
ricultural Commodities Act, 1930, 7 U.S.C.
499c(a) and 499h(d), the Egg Products Inspec-
tion Act, 21 U.S.C. 1031 et seq., the Potato Re-
search and Promotion Act, 7 U.S.C. 2611 et
seq., the Cotton Research and Promotion Act
of 1966, 7 U.S.C. 2101 et seq., the Federal Meat
Inspection Act, 21 U.S.C. 601 et seq., and the
Agricultural Marketing Agreement Act of
1937, as amended, 7 U.S.C. 601 et seq.

(4) Suits by social security beneficiaries
under the Social Security Act, 42 U.S.C. 402
et seq.

(5) Social Security disability suits under 42
U.S.C. 423 et seq.

(6) Black lung beneficiary suits under the
Federal Coal Mine Health and Safety Act of
1969, 30 U.S.C. 921 et seq.

(7) Suits by Medicare beneficiaries under 42
U.S.C. 1395ff.

(8) Garnishment actions authorized by 42
U.S.C. 659 for child support or alimony pay-
ments and actions for general debt, 5 U.S.C.
5520a.

(9) Judicial review of actions of the Sec-
retary of Agriculture under the food stamp
program, pursuant to the provisions of 7
U.S.C. 2022 involving retail food stores.

(10) Cases referred by the Department of
Labor for the collection of penalties or for
injunctive action under the Fair Labor
Standards Act of 1938 and the Occupational
Safety and Health Act of 1970.

(11) Cases referred by the Department of
Labor solely for the collection of civil pen-
alties under the Farm Labor Contractor Reg-
istration Act of 1963, 7 U.S.C. 2048(b).

(12) Cases referred by the Interstate Com-
merce Commission to enforce orders of the
Interstate Commerce Commission or to en-
join or suspend such orders pursuant to 28
U.S.C. 1336.

(13) Cases referred by the United States
Postal Service for injunctive relief under the
nonmailable matter laws, 39 U.S.C. 3001 et
seq.

(b) Delegation to United States Attorneys.
Upon the recommendation of the appropriate
Director, the Assistant Attorney General,
Civil Division may delegate to United States
Attorneys suit authority involving any
claims or suits where the gross amount of
the original claim does not exceed $5,000,000
where the circumstances warrant such dele-
gations. United States Attorneys may com-
promise any case redelegated under this sub-
section in which the gross amount of the
original claim does not exceed $5,000,000, so

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00074 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



81

Department of Justice Pt. 0, Subpt. Y, App.

long as the difference between the gross
amount of the original claim and the pro-
posed settlement does not exceed $1,000,000.
United States Attorneys may close cases re-
delegated to them under this subsection only
upon the authorization of the appropriate
authorized person within the Department of
Justice. All delegations pursuant to this sub-
section shall be in writing and no United
States Attorney shall have authority to
compromise or close any such delegated case
or claim except as is specified in the required
written delegation or in section 1(c) of this
directive. The limitations of section 1(e) of
this directive also remain applicable in any
case or claim delegated hereunder.

(c) Cases not covered. Regardless of the
amount in controversy, the following mat-
ters normally will not be delegated to United
States Attorneys for handling but will be
personally or jointly handled or monitored
by the appropriate Branch or Office within
the Civil Division:

(1) Civil actions in the Court of Federal
Claims.

(2) Cases within the jurisdiction of the
Commercial Litigation Branch involving
patents, trademarks, copyrights, etc.

(3) Cases before the United States Court of
International Trade.

(4) Any case involving bribery, conflict of
interest, breach of fiduciary duty, breach of
employment contract, or exploitation of
public office.

(5) Any fraud or False Claims Act case
where the amount of single damages, plus
civil penalties, if any, exceeds $1,000,000.

(6) Any case involving vessel-caused pollu-
tion in navigable waters.

(7) Cases on appeal, except as determined
by the Director of the Appellate Staff.

(8) Any case involving litigation in a for-
eign court.

(9) Criminal proceedings arising under
statutes enforced by the Food and Drug Ad-
ministration, the Consumer Product Safety
Commission, the Federal Trade Commission,
and the National Highway Traffic Safety Ad-
ministration (relating to odometer tamper-
ing), except as determined by the Director of
the Office of Consumer Litigation.

(10) Nonmonetary civil cases, including in-
junction suits, declaratory judgment ac-
tions, and applications for inspection war-
rants, and cases seeking civil penalties in-
cluding but not limited to those arising
under statutes enforced by the Food and
Drug Administration, the Consumer Product
Safety Commission, the Federal Trade Com-
mission, and the National Highway Traffic
Safety Administration (relating to odometer
tampering), except as determined by the Di-
rector of the Office of Consumer Litigation.

(11) Administrative claims arising under
the Federal Tort Claims Act.

Section 5. Adverse Decisions

All final judicial decisions adverse to the
Government involving any direct reference
or delegated case must be reported promptly
to the Assistant Attorney General, Civil Di-
vision, attention Director, Appellate Staff.
Consult title 2 of the United States Attor-
ney’s Manual for procedures and time limita-
tions. An appeal cannot be taken without ap-
proval of the Solicitor General. Until the So-
licitor General has made a decision whether
an appeal will be taken, the Government at-
torney handling the case must take all nec-
essary procedural actions to preserve the
Government’s right to take an appeal, in-
cluding filing a protective notice of appeal
when the time to file a notice of appeal is
about to expire and the Solicitor General has
not yet made a decision. Nothing in the fore-
going directive affects this obligation.

Section 6. Supersession

This directive supersedes Civil Division Di-
rective No. 176–91 regarding redelegation of
the Assistant Attorney General’s authority
in Civil Division cases to Branch Directors,
heads of offices and United States Attorneys.

Section 7. Applicability

This directive applies to all cases pending
as of the date of this directive and is effec-
tive immediately.

[60 FR 17457, Apr. 6, 1995]

CRIMINAL DIVISION

[Memo No. 375]

STANDARDS AND PROCEDURES WITH RESPECT
TO CRIMINAL PROSECUTIONS INVOLVING CER-
TAIN AGRICULTURAL MARKETING QUOTA
PENALTY CASES

By virtue of the authority vested in me by
part 0 of title 28 of the Code of Federal Regu-
lations, particularly §§ 0.55, 0.160, 0.162, 0.164,
0.166, and 0.168, it is hereby ordered as fol-
lows:

SECTION 1. Purpose. The purpose of this
Memorandum is to prescribe standards and
procedures for U.S. Attorneys with respect
to the handling of the criminal aspects of ag-
ricultural marketing quota penalty cases
which are submitted to the U.S. Attorneys
by direct referral from the attorney in
charge of the local office of the General
Counsel of the Department of Agriculture
(hereinafter in this Memorandum referred to
as the General Counsel). Supplement No. 1 of
October 26, 1955, to Memorandum No. 119 is
hereby superseded. Attention is invited to
the fact that Memorandum No. 374, of June 3,
1964, which superseded Memorandum No. 119
of December 8, 1954, deals with the civil as-
pects of agricultural marketing quota pen-
alty cases.
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SEC. 2. Scope of authority. (a) The authority
conferred by this Memorandum is applicable
to alleged criminal violations involving the
provisions of the Agricultural Adjustment
Act of 1938, as amended (7 U.S.C. 1311–1376),
in cases in which the gross amount involved
does not exceed $5,000.

(b) Matters involving alleged criminal vio-
lations of the Agricultural Adjustment Act
of 1938, as amended, shall be referred directly
to the U.S. Attorney concerned by the attor-
ney in charge of the local office of the Gen-
eral Counsel which has jurisdiction over any
such matter requiring action. U.S. Attorneys
may initiate criminal prosecution or decline
to do so as they, in their judgment, may
deem appropriate. U.S. Attorneys are, of
course, urged to obtain the advice and assist-
ance of this Department whenever they feel
that such advice and assistance might be
helpful.

SEC. 3. Correspondence—(a) With the Depart-
ment of Justice. Inquiries to the Department
concerning any matters covered by this
Memorandum should be directed to the at-
tention of the Assistant Attorney General in
charge of the Criminal Division (hereinafter
in this Memorandum referred to as the As-
sistant Attorney General). Any such inquiry
should be accompanied by copies of all perti-
nent correspondence and other documents,
including the indictment if one shall have
been returned, since files concerning these
matters will not be maintained in Washing-
ton.

(b) With the Department of Agriculture. Cor-
respondence calling for additional factual de-
tails, and requests for investigations, docu-
ments, witnesses, and similar matters,
should be directed to the General Counsel’s
attorney in charge who originated the mat-
ter. However, only the U.S. Attorney and his
duly appointed assistants are authorized to
exercise any control whatsoever over the
handling of any such matter referred to the
U.S. Attorney for action. The U.S. Attorney
is charged with the entire responsibility for
the manner in which such matters are han-
dled.

SEC. 4. Closing of the Prosecution. (a) U.S.
Attorneys may decline to prosecute any case
involving a matter covered by this Memoran-
dum without prior consultation or approval
of the Assistant Attorney General. If, how-
ever, prosecution has been initiated by way
of indictment or information, the indictment
or information shall not be dismissed until
authority to do so has been obtained from
the Assistant Attorney General or his rep-
resentative unless the reason for the dismis-
sal is one which does not necessitate the
prior approval of the Criminal Division. (See
U.S. Attorneys’ Manual, title 2: Criminal Di-
vision, pages 18–20.)

(b) In each instance in which a case is
closed by a U.S. Attorney and in which prior
approval of the Assistant Attorney General

or his representative has not been obtained,
a memorandum shall be prepared and placed
in the file describing the action taken and
the reasons therefor.

SEC. 5. Appeals. The instructions existing
with reference to criminal appeals shall gov-
ern appeals in cases covered by this Memo-
randum.

[29 FR 7423, June 9, 1964]

[Directive No. 1]

EDITORIAL NOTE: Criminal Division, Direc-
tive No. 1, was superseded by Criminal Divi-
sion, Directive No. 2, appearing at 43 FR
50677, Oct. 31, 1978.

[Directive No. 2]

EDITORIAL NOTE: Criminal Division, Direc-
tive No. 2, was superseded by Criminal Divi-
sion, Directive No. 116, appearing at 48 FR
50713, Nov. 3, 1983.

[Attorney General Order No. 1598–92]

REDELEGATIONS OF AUTHORITY TO UNITED
STATES ATTORNEYS, DEPUTY ASSISTANT AT-
TORNEYS GENERAL, SECTION CHIEFS, AND DI-
RECTOR, ASSET FORFEITURE OFFICE, IN THE
CRIMINAL DIVISION

By virtue of the authority vested in me by
part 0 of title 28 of the Code of Federal Regu-
lations, as amended, particularly §§ 0.160,
0.162, 0.164, 0.168 and 0.171, it is hereby or-
dered as follows:

(a)(1) Each U.S. Attorney is authorized in
cases delegated to the Assistant Attorney
General of the Criminal Division—

(A) To accept or reject offers in com-
promise of—

(i) Claims in behalf of the United States in
all cases (other than forfeiture cases) in
which the original claim did not exceed
$500,000, and in all cases in which the origi-
nal claim was between $500,000 and $5,000,000,
so long as the difference between the gross
amount of the original claim and the pro-
posed settlement does not exceed 15 percent
of the original claim; and in all civil or
criminal forfeiture cases, except that the
U.S. Attorney shall consult with the Asset
Forfeiture Office of the Criminal Division be-
fore accepting offers in compromise or plea
offers in forfeiture cases in which the
orignial claim was $5,000,000 or more, and in
forfeiture cases in which the original claim
was between $500,000 and $5,000,000, when the
difference between the gross amount of the
original forfeiture sought and the proposed
settlement exceeds 15 percent of the original
claim; and

(ii) Claims against the United States in all
cases, or in administrative actions to settle,
in which the amount of the proposed settle-
ment does not exceed $500,000; and
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(B) To close (other than by compromise or
entry of judgment) claims asserted by the
United States in all cases (other than forfeit-
ure cases) in which the gross amount of the
original claim does not exceed $500,000, and
in all civil or criminal forfeiture cases, ex-
cept that the U.S. Attorney shall consult
with the Asset Forfeiture Office of the
Criminal Division before closing a forfeiture
case in which the gross amount of the origi-
nal forfeiture sought is $500,000 or more.

(2) This subsection does not apply—
(A) When, for any reason, the compromise

or closing of a particular claim (other than a
forfeiture case) will, as a practical matter,
control or adversely influence the disposi-
tion of other claims, which, when added to
the claim in question, total more than the
respective amounts designated above;

(B) When the U.S. Attorney is of the opin-
ion that because of a question of law or pol-
icy presented, or for any other reason, the
matter should receive the personal attention
of the Assistant Attorney General;

(C) When a settlement converts into a
mandatory duty the otherwise discretionary
authority of an agency or department to re-
vise, amend, or promulgate regulations;

(D) When a settlement commits a depart-
ment or agency to expend funds that Con-
gress has not appropriated and that have not
been budgeted for the action in question, or
commits a department or agency to seek a
particular appropriation or budget author-
ization; or

(E) When a settlement limits the discre-
tion of a Secretary or agency administrator
to make policy or managerial decisions com-
mitted to the Secretary or agency adminis-
trator by Congress or by the Constitution.

(b) Notwithstanding the provisions of this
Order, the Assistant Attorney General of the
Criminal Division may delegate to U.S. At-
torneys authority to compromise or close
other cases, including those involving
amounts greater than as set forth in para-
graph (a) above, and up to the maximum
limit of his authority, where the cir-
cumstances warrant such delegation.

(c) All other authority delegated to me by
§§ 0.160, 0.162, 0.164 and 0.171 of title 28 of the
Code of Federal Regulations not falling with-
in the limitations of paragraph (a) of this
Order is hereby redelegated to Section Chiefs
in the Criminal Division, except that—

(1) The authority delegated to me by
§§ 0.160, 0.162, 0.164 and 0.171 of that title re-
lating to conducting, handling, or super-
vising civil and criminal forfeiture litigation
(other than bail bond forfeiture), including
acceptance or denial of petitions for remis-
sion or mitigation of forfeiture, is hereby re-
delegated to the Director of the Asset For-
feiture Office; and

(2) When a Section Chief or the Director of
the Asset Forfeiture Office is of the opinion
that because of a question of law or policy

presented, or for any other reason, a matter
described in paragraph (c) should receive the
personal attention of a Deputy Assistant At-
torney General or Assistant Attorney Gen-
eral, he shall refer the matter to the appro-
priate Deputy Assistant Attorney General or
to the Assistant Attorney General.

(d) Notwithstanding any of the above re-
delegations, when the agency or agencies in-
volved have objected in writing to the pro-
posed closing or dismissal of a case, or to the
acceptance or rejection of an offer in com-
promise, any such unresolved objection shall
be referred to the Assistant Attorney Gen-
eral for resolution.

[Order No. 1598–92, 57 FR 30396, July 9, 1992]

LAND AND NATURAL RESOURCES DIVISION

[Memo. No. 388]

EDITORIAL NOTE: Land and Natural Re-
sources Division, Memo No. 388, was super-
seded by Land and Natural Resources Divi-
sion, Directive No. 7–76, appearing at 41 FR
53660, Dec. 8, 1976.

[Directive No. 4–72]

EDITORIAL NOTE: Land and Natural Re-
sources Division, Directive No. 4–72, was su-
perseded by Land and Natural Resources Di-
vision, Directive No. 7–76, appearing at 41 FR
53660, Dec. 8, 1976.

[Directive No. 5–72]

EDITORIAL NOTE: Land and Natural Re-
sources Division, Directive No. 5–72, was su-
perseded by Land and Natural Resources Di-
vision, Directive No. 7–76, appearing at 41 FR
53660, Dec. 8, 1976.

[Directive No. 7–76]

REDELEGATION OF AUTHORITY TO INITIATE
AND TO COMPROMISE LAND AND NATURAL
RESOURCES DIVISION CASES

This directive supersedes Land and Natural
Resources Memorandum No. 388 (appendix to
subpart Y) and Directives Nos. 4–72 and 5–72.
By virtue of the authority vested in me by
part 0 of title 28 of the Code of Federal Regu-
lations, and particularly §§ 0.65, 0.160, 0.162,
0.164, 0.166, and 0.168 thereof, I hereby redele-
gate to the Deputy Assistant Attorney Gen-
eral, certain Section Chiefs, and to the
United States Attorneys, the following au-
thority to act in connection with, and to
compromise, Land and Natural Resources Di-
vision cases:

SECTION I—AUTHORITY TO INITIATE CASES

A. Delegation to United States Attorneys—1.
Land Cases. United States Attorneys are
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hereby authorized to act in matters concern-
ing real property of the United States, in-
cluding tribal and restricted individual In-
dian land, not involving new or unusual
questions or questions of title or water
rights, on behalf of any other department or
agency in response to a direct request in
writing from an authorized field officer of
the department or agency concerned, with-
out prior authorization from the Land and
Natural Resources Division, in the following-
described cases:

(a) Actions to recover possession of prop-
erty from tenants, squatters, trespassers, or
others, and actions to enjoin trespasses on
Federal property;

(b) Actions to recover damages resulting
from trespasses when the amount of the
claim for actual damage based upon an inno-
cent trespass does not exceed $200,000 (The
United States Attorneys may seek recovery
of amounts exceeding $200,000 (i) if the actual
damages are $200,000 or less and State stat-
utes permit the recovery of multiple dam-
ages, e.g., double or treble, for either a will-
ful or an innocent trespass; or (ii) if the ac-
tual damages are $200,000 or less, but the ac-
tion is for conversion to obtain recovery of
the enhanced value of property severed and
removed in the trespass);

(c) Actions to collect delinquent rentals or
damages for use and occupancy of not more
than $200,000;

(d) Actions to collect costs of forest fire
suppression and other damages resulting
from such fires if the total claim does not ex-
ceed $200,000;

(e) Actions to collect delinquent operation
and maintenance charges accruing on Indian
irrigation projects and federal reclamation
projects of not more than $200,000; and

(f) Actions to collect loans of money or
livestock made by the United States to indi-
vidual Indians without limitation on
amount, including loans made by Indian
tribal organizations to individual Indians if
the loan agreements, notes and securities
have been assigned by the tribal organiza-
tions to the United States.

2. Environmental cases. Pursuant to para-
graph 10 of the memorandum of understand-
ing between the Department of Justice and
the Environmental Protection Agency (42 FR
48942) with respect to the handling of litiga-
tion to which the Environmental Protection
Agency is a party, all requests of the Envi-
ronmental Protection Agency for litigation
must be submitted by the Agency through
its General Counsel or its Assistant Adminis-
trator for Enforcement to the Assistant At-
torney General, except that matters requir-
ing an immediate temporary restraining
order may be submitted by regional Admin-
istrators of the Environmental Protection
Agency simultaneously to a U.S. Attorney
and the Assistant Attorney General. Con-
sequently, except for matters requiring an

immedate temporary restraining order, U.S.
Attorneys are not authorized to accept on a
direct reference basis any matters or cases
originating in any office of the Environ-
mental Protection Agency.

U.S. Attorneys are authorized to act, with-
out prior authorization from the Land and
Natural Resources Division, on behalf of
Federal departments or agencies other than
the Environmental Protection Agency, in re-
sponse to a direct request in writing from an
authorized field officer of the department or
agency concerned, in the following environ-
mental cases:

(a) Civil or criminal actions involving the
filling or the deposit of dredged or fill mate-
rial upon, or the alteration of the channels
of, the waters of the United States, in viola-
tion of section 10 of the River and Harbor
Act of March 3, 1899 (33 U.S.C. 403), or of sec-
tion 404 of the Federal Water Pollution Con-
trol Act Amendments of 1972 (33 U.S.C. 1344),
or of both statutes;

(b) Civil or criminal actions involving the
discharge of refuse into the navigable waters
of the United States, and, in certain cases,
their tributaries, in violation of section 13 of
the Act of March 3, 1899 (33 U.S.C. 407), ex-
cept for

(i) In rem actions against vessels, which
actions shall continue to be handled in the
manner set forth in departmental memoran-
dums 374 and 376, dated June 3, 1964, and
shall continue to be under the jurisdiction of
the Civil Division; and

(ii) Criminal actions involving the dis-
charge either of oil or of hazardous sub-
stances, for which discharge a government
agency either has imposed a civil penalty
pursuant to section 311(b)(6) of the Federal
Water Pollution Control Act Amendments of
1972 (33 U.S.C. 1321(b)(6)), or has under con-
sideration the imposition of such a penalty.

3. Notification to Division of Direct Referral.
In each case referred to the United States
Attorneys pursuant to the authority set
forth in Subparagraphs 1 and 2 above, the
United States Attorney shall, prior to taking
action, assure that a copy of the authorized
field officer’s written request has been for-
warded to the Assistant Attorney General,
Land and Natural Resources Division, De-
partment of Justice, Washington, DC, 20530.

SECTION II—AUTHORITY TO COMPROMISE,
DISMISS, OR CLOSE CASES

A. Delegation to Deputy Assistant Attorney
General. Subject to the limitations imposed
by Paragraph D of this Section, the Deputy
Assistant Attorney General in the Land and
Natural Resources Division is hereby author-
ized, with respect to matters assigned to the
Land and Natural Resources Division, to ac-
cept or reject offers in compromise of claims
against the United States in which the
amount of the proposed settlement does not
exceed $500,000, and of claims in behalf of the
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United States in which the gross amount of
the original claim does not exceed $500,000.

B. Delegation to Section Chiefs. Subject to
the limitations imposed by Paragraph D of
this Section, the Chiefs of the Land Acquisi-
tion, Indian Claims, Pollution Control, In-
dian Resources, and General Litigation Sec-
tions of the Land and Natural Resources Di-
vision are hereby authorized, with respect to
matters assigned to their respective sec-
tions, to accept or reject offers in com-
promise of claims against the United States
in which the amount of the proposed settle-
ment does not exceed $300,000, and of claims
in behalf of the United States in which the
gross amount of the original claim does not
exceed $300,000.

C. Delegations to United States Attorneys—1.
Compromise of land cases. Subject to the limi-
tations imposed by paragraph D of this sec-
tion, U.S. Attorneys are authorized, without
the prior approval of the Land and Natural
Resources Division, to accept or reject offers
in compromise in the direct referral land
cases listed in subparagraph A–1 of section I,
and in claims against the United States in
which the amount of the proposed settle-
ment does not exceed $200,000, if the author-
ized field officer of the interested agency
concurs in writing, except that where the
United States is a plaintiff, a U.S. Attorney
may accept an offer without the concurrence
of the field officer if the acceptance is based
solely upon the financial circumstances of
the debtor.

2. Compromise of environmental cases. Prior
delegations of authority to the U.S. Attor-
neys to settle any type of case in which the
Department of Justice represents the Envi-
ronmental Protection Agency, or the Admin-
istrator or any other official of that Agency,
are hereby revoked; all offers in compromise
of such cases shall be submitted to the As-
sistant Attorney General of the Land and
Natural Resources Division, for appropriate
action.

3. Compromise of Condemnation Cases. (a)
Subject to the limitations imposed in Para-
graph D of this section, United States Attor-
neys are hereby authorized, without the
prior approval of the Land and Natural Re-
sources Division, to accept or reject offers in
compromise of claims against the United
States for just compensation in condemna-
tion proceedings in any case in which

(i) The gross amount of the proposed set-
tlement does not exceed $100,000; and

(ii) The settlement is approved in writing
(the written approval to be retained in the
file of the United States Attorney concerned)
by the authorized field representative of the
acquiring agency if the amount of the settle-
ment exceeds the amount deposited with the
declaration of taking as to the particular
tract of land involved; and

(iii) The amount of the settlement is com-
patible with the sound appraisal, or apprais-

als, upon which the United States would rely
as evidence in the event of trial, due regard
being had for probable minimum trial costs
and risks; and

(iv) The case does not involve the revest-
ment of any land or improvements or any in-
terest, or interests, in land under the Act of
October 21, 1942, 56 Stat. 797 (40 U.S.C. 258f).
3(b). When a United States Attorney has set-
tled a condemnation proceeding under the
authority conferred upon him by the fore-
going subparagraph, he shall promptly se-
cure the entry of judgment and distribution
of the award, and shall take all other steps
necessary to dispose of the matter com-
pletely. The United States Attorney con-
cerned shall also immediately forward to the
Department a report, in the form of a letter
or memorandum, bearing his signature or
showing his personal approval, stating the
action taken and containing an adequate
statement of the reasons therefor. In routine
cases, a form, containing the minimum ele-
ments of the required report, may be used in
lieu of a letter or memorandum. In any case,
special care shall be taken to see that the re-
port contains a statement as to what the
valuation testimony of the United States
would have been if the case had been tried.

4. Closing or Dismissal of Matters and Cases.
Subject to the limitations imposed in Para-
graph D of this section, a direct referral mat-
ter described in Section I may be closed
without action by the United States Attor-
ney or, if filed in court, may be dismissed by
him, if the field officer of the interested
agency concurs in writing that it is without
merit legally or factually. Except for claims
on behalf of Indians or Indian tribes, the
United States Attorney may close a claim
without consulting the field officer of the in-
terested agency if the claim is for money
only and if he concludes (a) that the cost of
collection under the circumstances would ex-
ceed the amount of the claim, or (b) that the
claim is uncollectable. With respect to
claims asserted by the United States on be-
half of individual Indians or Indian tribes,
the United States Attorney may close a
claim without consulting the field officer of
the interested agency if the claim is for
money only and if he concludes that the
claim is uncollectable; claims on behalf of
Indian individuals and tribes may not be
closed merely because the cost of collection
might exceed the amount of the claim.

D. Limitations on delegations. The authority
to compromise, close or dismiss cases dele-
gated by Paragraphs A, B and C of this sec-
tion may not be exercised when,

(a) For any reason, the compromise of a
particular claim, as a practical matter, will
control or adversely influence the disposi-
tion of other claims totaling more than the
respective amounts designated above;

(b) Because a novel question of law or a
question of policy is presented, or for any
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other reason, the offer should, in the opinion
of the officer or employee concerned, receive
the personal attention of the Assistant At-
torney General in charge of the Land and
Natural Resources Division; and

(c) The agency or agencies involved are op-
posed to the proposed closing or dismissal of
a case, or acceptance or rejection of the offer
in compromise.

If any of the conditions listed above exist,
the matter shall be submitted for resolution
to the Assistant Attorney General in charge
of the Land and Natural Resources Division.

Effective date of this directive. This Directive
shall be effective on December 8, 1976.

[41 FR 53660, Dec. 8, 1976, as amended at 43
FR 36069, Aug. 15, 1978; 51 FR 12848, Apr. 16,
1986]

[Directive No. 90–50]

REDELEGATION OF AUTHORITY TO INITIATE AND
TO COMPROMISE ENVIRONMENT AND NATU-
RAL RESOURCES DIVISION CASES

Pursuant to the authority vested in me by
title 28 of the Code of Federal Regulations,
and particularly §§ 0.65, 0.65(a), 0.160, 0.162,
0.164, 0.166, 0.168 and 50.7 thereof, I hereby re-
delegate to the Section Chief of the Environ-
mental Enforcement Section, the following
authority to initiate and to compromise En-
vironment and Natural Resources Division
cases and to approve FEDERAL REGISTER No-
tices describing settlements of actions to en-
join discharges of pollutants into the envi-
ronment.

Authority To Initiate Cases

The Section Chief of the Environmental
Enforcement Section is hereby authorized to
initiate civil actions on behalf of any other
department or agency in response to a writ-
ten request from an authorized official of the
department or agency concerned, under the
following environmental statutes:

1. Cases under section 14 of the Federal In-
secticide, Fungicide, and Rodenticide Act, 7
U.S.C. 136l(a), section 16 of the Toxic Sub-
stances Control Act, 15 U.S.C. 2615(a) and
section 309(g)(9) of the Clean Water Act, 33
U.S.C. 309(g)(9), for collection of civil pen-
alties previously assessed by the Environ-
mental Protection Agency in a formal ad-
ministrative proceeding.

2. Cases under sections 112 and 113 of the
Clean Air Act, 42 U.S.C. 7412 and 7413 for vio-
lations of the national emission standards
for asbestos hazardous air pollutants.

3. Cases under section 311 of the Clean
Water Act, 33 U.S.C. 1321, for recovery of
costs expended by the United States’ to re-
move oil or hazardous substances discharged
into or upon the navigable waters of the
United States, adjoining shorelines, or into
or upon the waters of the contiguous zone

where such costs do not exceed $1 million,
exclusive of interest.

4. Cases under section 104(e) of the Com-
prehensive Environmental Response, Com-
pensation and Liability Act, 42 U.S.C. 9604(e)
to enforce requests for access to information,
entry and/or inspection and samples.

5. Cases under section 107 of the Com-
prehensive Environmental Response, Com-
pensation and Liability Act, 42 U.S.C. 9607,
for recovery of costs of removal or remedial
action incurred by the United States where
such costs do not exceed $1 million, exclusive
of interest.

Any case initiation under paragraphs 1–5
above, should be referred to the Assistant
Attorney General, Environment and Natural
Resources Division, for approval, whenever
the Section Chief of the Environmental En-
forcement Section is of the opinion that be-
cause of a question of law or policy pre-
sented, or for any other reason, the matter
should receive the attention of the Assistant
Attorney General, Environment and Natural
Resources Division.

Authority To Compromise Cases

The Section Chief of the Environmental
Enforcement Section is hereby authorized to
compromise civil claims on behalf of the
United States under the following environ-
mental statutes:

1. Cases under section 14 of the Federal In-
secticide, Fungicide, and Rodenticide Act, 7
U.S.C. 1361(a), section 16 of the Toxic Sub-
stances Control Act, 15 U.S.C. 2615(a) and
section 309(g)(9) of the Clean Water Act, 33
U.S.C. 309(g)(9), for collection of civil pen-
alties previously assessed by the Environ-
mental Protection Agency in a formal ad-
ministrative proceeding.

2. Cases under sections 112 and 113 of the
Clean Air Act, 42 U.S.C. 7412 and 7413 for vio-
lations of the national emission standards
for asbestos hazardous air pollutants.

3. Cases under the Safe Drinking Water
Act, 42 U.S.C. 300(f) et seq., the Resource Con-
servation and Recovery Act, 42 U.S.C. 6901 et
seq., the Clean Air Act, 42 U.S.C. 7401 et seq.,
the Clean Water Act, 33 U.S.C. 1251 et seq.,
the Federal Insecticide, Fungicide and
Rodenticide Act, 7 U.S.C. 136 et seq., and the
Toxic Substances Control Act, 15 U.S.C. 2601
et seq., where the amount of the civil penalty
to be paid to the United States does not ex-
ceed $100,000.

4. Cases under section 311 of the Clean
Water Act, 33 U.S.C. 1321, for recovery of
costs expended by the United States to re-
move oil or hazardous substances discharged
into or upon the navigable waters of the
United States, adjoining shorelines, or into
or upon the waters of the contiguous zone,
where such costs do not exceed $1 million,
exclusive of interest, and the difference be-
tween the United States’ claim and the pro-
posed settlement does not exceed $500,000.
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5. Cases under section 104(e) of the Com-
prehensive Environmental Response, Com-
pensation and Liability Act, 42 U.S.C. 9604(e),
to enforce requests for access to information,
entry and/or inspection and samples.

6. Cases under section 107 of the Com-
prehensive Environmental Response, Com-
pensation and Liability Act, 42 U.S.C. 9607,
for recovery of costs of removal or remedial
action incurred by the United States, where
such costs do not exceed $1 million, exclusive
of interest, and the difference between the
United States’ claim and the proposed settle-
ment does not exceed $500,000.

Any settlement under paragraphs 4 and 6
above, regardless of the amount or cir-
cumstances, should be referred to the Assist-
ant Attorney General, Environment and Nat-
ural Resources Division, when for any rea-
son, the compromise of a particular claim, as
a practical matter, will control or adversely
influence the disposition of other claims to-
talling more than $500,000. In addition, any
settlement under paragraphs 1–6 above
should be referred to the Assistant Attorney
General, Environment and Natural Re-
sources Division, whenever the Section Chief
of the Environmental Enforcement Section
is of the opinion that because of a question
of law or policy presented, or because of op-
position to the proposed settlement by the
agency or agencies involved, or for any other
reason, the offer should receive the personal
attention of the Assistant Attorney General,
Environment and Natural Resources Divi-
sion.

Authority To Approve Federal Register Notices

The Section Chief of the Environmental
Enforcement Section is hereby authorized to
approve all FEDERAL REGISTER Notices under
28 CFR 50.7 and to transmit those notices to
the Assistant Attorney General, Office of
Legal Counsel, for publication.

Authority of Persons Acting in the Capacity of
the Section Chief, Environmental Enforcement
Section

In the event that another person is acting
in the capacity of the Section Chief, Envi-
ronmental Enforcement Section, that person
will have the authority to initiate and to
compromise cases under these delegations
only if specifically authorized in writing by
the Assistant Attorney General, Environ-
ment and Natural Resources Division.

Date of Delegations

This Directive shall be effective December
24, 1990, and the United States Attorneys’
Manual will be revised accordingly.

[Order No. 50–90, 55 52839, Dec. 24, 1990]

[Directive 1–86]

Pursuant to the authority vested in me
under 28 CFR § 16.4(b) and § 16.42(b), I delegate
to the Deputy Assistant Attorney General
who supervises the Policy, Legislation and
Special Litigation Section, or to whoever is
acting in that capacity, the authority to
grant to deny any request for a record of the
Land and Natural Resources Division made
pursuant to the Freedom of Information Act,
5 U.S.C. 552, or the Privacy Act of 1974, 5
U.S.C. 552a.

Effective Date: January 9, 1986.

[51 FR 12849, Apr. 16, 1986]

[Directive 6–85]

DELEGATION OF AUTHORITY TO CHIEF, LAND
ACQUISITION SECTION, TO STIPULATE OR
AGREE IN BEHALF OF THE UNITED STATES TO
EXCLUDE PROPERTY TAKEN ON BEHALF OF
THE UNITED STATES BY DECLARATION OF
TAKING OR OTHERWISE

Section 258f of the Declaration of Taking
Act, 40 U.S.C. 258a, et seq., contains the fol-
lowing provision:

In any condemnation proceeding instituted
by or on behalf of the United States, the At-
torney General is authorized to stipulate or
agree in behalf of the United States to ex-
clude any property or any part thereof, or
any interest therein, that may have been, or
may be, taken by or on behalf of the United
States by declaration of taking or otherwise.

The foregoing authority has been delegated
to the Assistant Attorney General, Land and
Natural Resources Division, by the Attorney
General, chapter I, part O, subpart M, §§ 0.65
and 0.160(a)(2), title 28, Code of Federal Regu-
lations.

In view of the frequency of agency requests
that this office stipulate or agree to exclude
property or parts of property taken by dec-
laration of taking or otherwise, and in the
interest of efficient administration of the
duties and responsibilities of this office, I
hereby make the following limited delega-
tion of authority to stipulate or agree to
such exclusions (revestments).

The Chief, Land Acquisition Section, is au-
thorized to stipulate or agree in behalf of the
United States to exclude (revest) any prop-
erty or any part thereof, or any interest
therein, that may have been, or may be
taken by or on behalf of the United States by
declaration of taking or otherwise, when:

1. The exclusion (revestment) has been re-
quested or approved in writing by a duly au-
thorized officer of the agency for which the
property was taken; and

2. In the case of a partial exclusion (revest-
ment) in connection with an overall settle-
ment of the case, the combined amount of
the monetary payment of compensation and
the government’s appraised value of the land
to be excluded (revested) does not exceed the
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monetary limitation on the Section Chief’s
settlement authority; or

3. In the case of an exclusion (revestment)
that is not part of an overall settlement of
the case, the government’s appraised value
of the land to be excluded (revested) together
with any payment of compensation for pos-
session and/or litigation expenses do not ex-
ceed the monetary limitations of the Section
Chief’s settlement authority.

Provided that the delegation of settlement
authority shall not extend to any revest-
ment which raises precedential questions or
policy issues. In such instances, the decision
on whether to stipulate or agree to exclu-
sions of property shall remain with the As-
sistant Attorney General of the Land and
Natural Resources Division.

Effective Date: February 4, 1985.

[51 FR 12849, Apr. 16, 1986]

[Directive 6–83]

By virtue of the authority vested in me by
part 0 of title 28, Code of Federal Regulations
§ 0.65, the Section Chief of the Wildlife and
Marine Resources Section is now authorized
to rule upon petitions for remission or miti-
gation of civil or criminal forfeitures filed
with the Attorney General pursuant to the
Endangered Species Act of 1973 (16 U.S.C.
1531–1543); the Lacey Act and related provi-
sions (18 U.S.C. 41–44, 47); the Airborne Hunt-
ing Act (16 U.S.C. 742j–1); the Migratory Bird
Act (16 U.S.C. 701, et seq.); the Bald and Gold-
en Eagle Protection Act (16 U.S.C. 668–668d);
the Fish and Wildlife Coordination Act (16
U.S.C. 661 et seq.); the National Wildlife Ref-
uge System Administration Act (16 U.S.C.
668dd, 668ee); the Magnuson Fishery Con-
servation and Management Act (16 U.S.C.
1801 et seq.); the Tuna Conventions Act (16
U.S.C. 951 et seq.); the Marine Mammal Pro-
tection Act (16 U.S.C. 1361 et seq.,) the Sock-
eye Salmon or Pink Salmon Fishing Act (16
U.S.C. 776 et seq.); the Protection of Sea Ot-
ters on the High Seas Act (16 U.S.C. 1171 et
seq.); the Northern Pacific Halibut Act (16
U.S.C. 772 et seq.); and the North Pacific
Fisheries Act (16 U.S.C. 1021 et seq.).

The Section Chief of the Wildlife and Ma-
rine Resources Section shall base his deci-
sion upon a review of all the pertinent facts
including the petition for remission or miti-
gation, the report and recommendation of
the appropriate United States Attorney, the
report of the seizing law enforcement agen-
cy, and the report prepared within the Sec-
tion.

Following the adverse decision a petitioner
may request the Assistant Attorney General
for the Land and Natural Resources Division
to review the decision of the Section Chief.

The above directive shall be effective im-
mediately and shall be the interim procedure
in effect until promulgation of regulations
by the Department of Justice which address

the remission and mitigation process in the
Land and Natural Resources Division.

Effective Date: April 12, 1983.

[51 FR 12849, Apr. 16, 1986]

[Directive 6–81]

This directive establishes the Division’s
policy of notice to appropriate state officials
of action against states. The Chief of each
section in the Land and Natural Resources
Division shall:

1. Insure that each attorney in his or her
respective section reads, becomes familiar
with, and complies with this directive.

2. In each suit or claim brought against
state government, agencies, and entities;

(a) Satisfy the Deputy Assistant Attorney
General to whom the section reports of com-
pliance with this directive,

(b) Before such suit or claim is brought,
advise the Attorney General and governor of
any affected state as to the nature of the
contemplated action and the terms of the
remedy sought and

(c) Place a memorandum in the file of the
case of matter, indicating compliance with
this directive.

Such prior notice may:
(1) Result in settlement of the action in ad-

vance of its filing on terms acceptable to the
United States,

(2) Permit the state to bring to our atten-
tion facts or issues that may change our out-
look on the action, or

(3) Permit the State Attorney General and
the Governor to respond knowledgeably to
inquires from local officials and the media
when the action is commenced.

Because the actual situation covered by
this directive may vary from section to sec-
tion, no single detailed procedure can be es-
tablished but common sense should prevail.
To that end, the state through its Attorney
General and Governor should get fair warn-
ing and an opportunity to resolve the litiga-
tion. The notice should be given sufficiently
in advance of the contemplated action to
allow state officials to respond.

Where a Section Chief believes he has good
cause to seek an exception from the terms of
this directive he should discuss the matter
with the Deputy Assistant Attorney General
to whom he or she reports.

Effective Date: April 27, 1981.

[51 FR 12849, Apr. 16, 1986]

TAX DIVISION

[Directive No. 27]

EDITORIAL NOTE: Tax Division, Directive
No. 27, was superseded by Tax Division, Di-
rective No. 28, appearing at 41 FR 53005, Dec.
3, 1976.
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[Directive No. 28]

EDITORIAL NOTE: Tax Division, Directive
No. 28, was superseded by Tax Division, Di-
rective No. 31, appearing at 43 FR 36438, Aug.
17, 1978.

[Memo No. 391]

EDITORIAL NOTE: Tax Division Memo No.
391 was superseded by Tax Division Directive
No. 29.

[Directive No. 29]

EDITORIAL NOTE: Tax Division, Directive
No. 29 was superseded by Tax Division, Di-
rective No. 30, appearing at 43 FR 36438, Aug.
17, 1978.

[Directive No. 30]

EDITORIAL NOTE: Tax Division, Directive
No. 30 was superseded by Tax Division, Di-
rective No. 55, appearing at 51 FR 16841, May
7, 1986.

[Directive No. 31]

EDITORIAL NOTE: Tax Division, Directive
No. 31 was superseded by Tax Division, Di-
rective No. 36, appearing at 45 FR 20799, Mar.
31, 1980.

[Directive No. 36]

EDITORIAL NOTE: Tax Division, Directive
No. 36 was superseded by Tax Division, Di-
rective No. 40, appearing at 45 FR 81201, Dec.
10, 1980 and redesignated as Directive No. 41
appearing at 46 FR 52352, Oct. 27, 1981.

[Directive No. 41]

EDITORIAL NOTE: Tax Division, Directive
No. 41 was superseded by Tax Division, Di-
rective No. 42, appearing at 47 FR 44254, Oct.
7, 1982.

[Directive No. 42]

EDITORIAL NOTE: Tax Division, Directive
No. 42 was superseded by Tax Division, Di-
rective No. 43, appearing at 48 FR 16674, Apr.
19, 1983.

[Directive No. 43]

EDITORIAL NOTE: Tax Division, Directive
No. 43 was superseded by Tax Division, Di-
rective No. 45, appearing at 48 FR 25183, June
6, 1983, corrected at 48 FR 28634, June 23, 1983.

[Directive No. 45]

EDITORIAL NOTE: Tax Division, Directive
No. 45 was superseded by Tax Division Direc-
tive No. 47, appearing at 49 FR 12247, Mar. 29,
1984.

[Directive No. 47]

EDITORIAL NOTE: Tax Division, Directive
No. 47 was superseded by Tax Division Direc-
tive No. 54, appearing at 51 FR 16842, May 7,
1986.

[Directive No. 54]

EDITORIAL NOTE: Tax Division, Directive
No. 54 was superseded by Tax Division Direc-
tive No. 82, appearing at 55 FR 22901, June 5,
1990.

[Directive No. 55]

EDITORIAL NOTE: Tax Division, Directive
No. 55 was superseded by Tax Division Direc-
tive No. 83, appearing at 55 FR 22902, June 5,
1990.

[Directive No. 83]

By virtue of the authority vested in me by
part 0 of title 28 of the Code of Federal Regu-
lations, particularly sections 0.70, 0.160, 0.162,
0.164, 0.166, and 0.168, it is hereby ordered as
follows:

Section 1. The U.S. Attorney for each dis-
trict in which is located real property, which
is subject to a right of redemption of the
United States in respect of Federal tax liens,
arising under section 2410(c) of title 28 of the
United States Code, or under State law when
the United States has been joined as a party
to a suit, is authorized to release the right of
redemption, subject to the following limita-
tions and conditions—

(1) This redelegation of authority relates
only to real property on which is located
only one single-family residence, and to all
other real property having a fair market
value not exceeding $200,000. That limitation
as to value or use shall not apply in those
cases in which the release is requested by the
Department of Veterans Affairs or any other
Federal agency.

(2) The consideration paid for the release
must be equal to the value of the right of re-
demption, or fifty dollars ($50), whichever is
greater. However, no consideration shall be
required for releases issued to the Depart-
ment of Veterans Affairs or any other Fed-
eral agency.

(3) The following described documents
must be placed in the U.S. Attorney’s file in
each case in which a release is issued—

(A) Appraisals by two disinterested and
well-qualified persons. In those cases in
which the applicant is a Federal agency, the
appraisal of that agency may be substituted
for the two appraisals generally required.

(B) Such other information and documents
as the Tax Division may prescribe.

Section 2. This directive supersedes Tax
Division Directive No. 55, effective May 7,
1986.
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Section 3. This directive shall become ef-
fective on the date of its publication in the
FEDERAL REGISTER.

[55 FR 22902, June 5, 1990]

[DIRECTIVE NO. 105]

By virtue of the authority vested in me by
part 0 of title 28 of the Code of Federal Regu-
lations, particularly sections 0.70, 0.160, 0.162,
0.164, 0.166, and 0.168, It Is Hereby Ordered As
Follows:

Section 1. The Chiefs of the Civil Trial Sec-
tions, the Court of Federal Claims Section,
and the Appellate Section are authorized to
reject offers in compromise, regardless of
amount, provided that such action is not op-
posed by the agency or agencies involved.

Section 2. Subject to the conditions and
limitations set forth in Section 8 hereof, the
Chiefs of the Civil Trial Sections and the
Court of Federal Claims Section are author-
ized to:

(A) Accept offers in compromise in all civil
cases, other than:

(i) Cases involving liability under Section
6672 of the Internal revenue Code; and

(ii) Cases in which judgments in favor of
the United States have been entered, in
which the amount of the Government’s con-
cession, exclusive of statutory interest, does
not exceed $300,000;

(B) Approve administrative settlements of
civil claims against the United States in all
cases, other than cases involving liability
under Section 6672 of the Internal Revenue
Code, in which the amount of the Govern-
ment’s concession, exclusive of statutory in-
terest, does not exceed $200,000;

(C) Approve concessions (other than by
compromise) of civil claims asserted by the
United States in all cases, other than cases
involving liability under Section 6672 of the
Internal Revenue Code, in which the gross
amount of the original claim does not exceed
$200,000;

(D) In civil cases involving liability under
Section 6672 of the Internal Revenue Code, (i)
accept offers in compromise in which the
amount of the Government’s concession, ex-
clusive of statutory interest, does not exceed
$500,000; (ii) approve administrative settle-
ments of claims against the United States in
which the amount of the Government’s con-
cession, exclusive of statutory interest, does
not exceed $350,000; and (iii) approve conces-
sions (other than by compromise) of claims
asserted by the United States in which the
gross amount of the original claim does not
exceed $350,000;

(E) Accept offers in compromise of judg-
ments in favor of the United States in all
civil cases in which the amount of the Gov-
ernment’s concession, exclusive of statutory
interest, does not exceed $500,000;

(F) Accept offers in compromise in injunc-
tion or declaratory judgment suits against

the United States in which the principal
amount of the related liability, if any, does
not exceed $300,000; and

(G) Accept offers in compromise in all
other nonmonetary cases;

provided that such action is not opposed by
the agency or agencies involved, and pro-
vided further that the proposed compromise,
administrative settlement, or concession is
not subject to reference to the Joint Com-
mittee on Taxation.

Section 3. The Chiefs of the Civil Trial Sec-
tions and the Court of Federal Claims Sec-
tion are authorized on a case-by-case basis to
redelegate in writing to their respective As-
sistant Section Chiefs or Reviewers the au-
thority delegated to them in Section 1 hereof
to reject offers, and in Section 2 hereof,

(A) to accept offers in compromise in
which the amount of the Government’s con-
cession, exclusive of statutory interest, does
not exceed $100,000;

(B) to approve administrative settlements
of civil claims against the United States in
which the amount of the Government’s con-
cession, exclusive of statutory interest, does
not exceed $100,000; and

(C) to approve concessions (other than by
compromise) of civil claims asserted by the
United States in which the gross amount of
the original claim does not exceed $100,000;

provided that such redelegation is not made
to the attorney-of-record in the case. The re-
delegations pursuant to this section shall be
by memorandum signed by the Section Chief,
which shall be placed in the Department of
Justice file for the applicable case.

Section 4. Subject to the conditions and
limitations set forth in Section 8 hereof, the
Chief of the Appellate Section is authorized
to:

(A) Accept offers in compromise with ref-
erence to litigating hazards of the issues on
appeal in all civil cases in which the amount
of the Government’s concession, exclusive of
statutory interest, does not exceed $300,000;

(B) Accept offers in compromise in declara-
tory judgment suits against the United
States in which the principal amount of the
related liability, if any, does not exceed
$300,000; and

(C) Accept offers in compromise in all
other nonmonetary cases which do not in-
volve issues concerning collectibility;

provided that (i) such acceptance is not op-
posed by the agency or agencies involved or
the chief of the section in which the case
originated, and (ii) the proposed compromise
is not subject to reference to the Joint Com-
mittee on Taxation.

Section 5. Subject to the conditions and
limitations set forth in Section 8 hereof, the
Chief of the Office of Review is authorized to:

(A) Accept offers in compromise of claims
against the United States in all civil cases in
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which the amount of the Government’s con-
cession, exclusive of statutory interest, does
not exceed $1,500,000;

(B) Accept offers in compromise of claims
on behalf of the United States in all civil
cases in which the difference between the
gross amount of the original claim and the
proposed settlement does not exceed
$1,500,000 or 15 percent of the original claim,
whichever is greater;

(C) Approve administrative settlements of
civil claims against the United States in all
cases in which the amount of the Govern-
ment’s concession, exclusive of statutory in-
terest, does not exceed $1,000,000;

(D) Approve concessions (other than by
compromise) of civil claims asserted by the
United States in all cases in which the gross
amount of the original claim does not exceed
$1,000,000;

(E) Accept offers in compromise in all non-
monetary cases; and

(F) Reject offers in compromise or dis-
approve administrative settlements or con-
cessions, regardless of amount,
provided that such action is not opposed by
the agency or agencies involved or the chief
of the section to which the case is assigned,
and provided further that the proposed com-
promise, administrative settlement, or con-
cession is not subject to reference to the
Joint Committee on Taxation.

Section 6. Subject to the conditions and
limitations set forth in Section 8 hereof,
each of the Deputy Assistant Attorneys Gen-
eral is authorized to:

(A) Accept offers in compromise of claims
against the United States in all civil cases in
which the amount of the Government’s con-
cession, exclusive of statutory interest, does
not exceed $2,000,000;

(B) Accept offers in compromise of claims
on behalf of the United States in all civil
cases in which the difference between the
gross amount of the original claim and the
proposed settlement does not exceed
$2,000,000 or 15 percent of the original claim,
whichever is greater;

(C) Approve administrative settlements of
civil claims against the United States in all
cases in which the amount of the Govern-
ment’s concession does not exceed $1,500,000,
exclusive of statutory interest;

(D) Approve concessions (other than by
compromise) of civil claims asserted by the
United States in all cases in which the gross
amount of the original claim does not exceed
$1,500,000;

(E) Accept offers in compromise in all non-
monetary cases; and

(F) Reject offers in compromise or dis-
approve administrative settlements or con-
cessions, regardless of amount,

provided that such action is not opposed by
the agency or agencies involved and the pro-
posed compromise, administrative settle-

ment, or concession is not subject to ref-
erence to the Joint Committee on Taxation.

Section 7. Subject to the conditions and
limitations set forth in Section 8 hereof,
United States Attorneys are authorized to:

(A) Reject offers in compromise of judg-
ments in favor of the United States, regard-
less of amount;

(B) Accept offers in compromise of judg-
ments in favor of the United States where
the amount of the judgment does not exceed
$300,000; and

(C) Terminate collection activity by his or
her office as to judgments in favor of the
United States which do not exceed $300,000 if
the United States Attorney concludes that
the judgment is uncollectible;

provided that such action has the concur-
rence in writing of the agency or agencies in-
volved, and provided further that this au-
thorization extends only to judgments which
have been formally referred to the United
States Attorney for collection.

Section 8. The authority redelegated here-
in shall be subject to the following condi-
tions and limitations:

(A) When, for any reason, the compromise,
administrative settlement, or concession of
a particular claim, as a practical matter,
will control or adversely influence the dis-
position of other claims totalling more than
the respective amounts designated in Sec-
tions 2, 3, 4, 5, 6, and 7 hereof, the case shall
be forwarded for review at the appropriate
level for the cumulative amount of the af-
fected claims;

(B) When, because of the importance of a
question of law or policy presented, the posi-
tion taken by the agency or agencies or by
the United States Attorney involved, or any
other considerations, the person otherwise
authorized herein to take final action is of
the opinion that the proposed disposition
should be reviewed at a higher level, the case
shall be forwarded for such review;

(C) If the Department has previously sub-
mitted a case to the Joint Committee on
Taxation leaving one or more issues unre-
solved, any subsequent compromise, admin-
istrative settlement, or concession in that
case must be submitted to the Joint Com-
mittee, whether or not the overpayment ex-
ceeds the amount specified in Section 6405 of
the Internal Revenue Code;

(D) Nothing in this Directive shall be con-
strued as altering any provision of subpart Y
of part O of title 28 of the Code of Federal
Regulations requiring the submission of cer-
tain cases to the Attorney General, the Asso-
ciate Attorney General, or the Solicitor Gen-
eral.

(E) Authority to approve recommendations
that the Government confess error or make
administrative settlements in cases on ap-
peal is excepted from the foregoing redelega-
tions; and
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(F) The Assistant Attorney General, at any
time, may withdraw any authority delegated
by this Directive as it relates to any particu-
lar case or category of cases, or to any part
thereof.

Section 9. This Directive supersedes Tax
Division Directive No. 95, effective February
21, 1992.

Section 10. This Directive is effective on
June 14, 1995.

[60 FR 31244, June 14, 1995]

ATTORNEY GENERAL ORDER NO. 1147–86

By virtue of the authority vested in the
Attorney General by 18 U.S.C. 2254, the At-
torney General hereby designates the Postal
Service with the authority to conduct civil
forfeitures under section 2254 of the Protec-
tion of Childern Against Sexual Exploitation
Act, as amended by the Child Protection of
1984, 18 U.S.C. 2251–2255.

In utilizing the authority hereby granted,
all rules, regulations, and procedures of the
Federal Bureau of Investigation relating to
the aforementioned Act must be followed, in-
cluding the Federal Bureau of Investiga-
tion’s Manual of Investigative Operations
and Guidelines.

The authority hereby granted to enforce
section 2254 of the Protection of Children
Against Sexual Exploitation Act, as amend-
ed by the Child Protection Act of 1984, is sub-
ject to the direction of the Attorney Gen-
eral.

[Order No. 1148–86, 51 FR 31940, Sept. 8, 1986]

Subpart Z—Assigning Responsibil-
ity Concerning Applications
for Orders Compelling Testi-
mony or Production of Evi-
dence by Witnesses

§ 0.175 Judicial and administrative
proceedings.

(a) The Assistant Attorney General
in charge of the Criminal Division, or
any Deputy Assistant Attorney Gen-
eral of the Criminal Division is author-
ized to exercise the authority vested in
the Attorney General by 18 U.S.C. 6003,
to approve the application of a U.S. At-
torney to a Federal court for an order
compelling testimony or the produc-
tion of information by a witness in any
proceeding before or ancillary to a
court or grand jury of the United
States, and the authority vested in the
Attorney General by 18 U.S.C. 6004, to
approve the issuance by an agency of
the United States of an order compel-
ling testimony or the production of in-

formation by a witness in a proceeding
before the agency, when the subject
matter of the case or proceeding is ei-
ther within the cognizance of the
Criminal Division or is not within the
cognizance of the Divisions or Adminis-
tration designated in paragraphs (b)
and (c) of this section.

(b) The Assistant Attorneys General
or any Deputy Assistant Attorney Gen-
eral of the Antitrust Division, the Civil
Division, the Civil Rights Division, the
Land and Natural Resources Division
and the Tax Division are authorized to
exercise the power and authority vest-
ed in the Attorney General by 18 U.S.C.
6003 to approve the application of a
U.S. Attorney to a Federal court for an
order compelling testimony or the pro-
duction of information in any proceed-
ing before or ancillary to a court or
grand jury of the United States when
the subject matter of the case or pro-
ceeding is within the cognizance of
their respective Divisions: Provided,
however, That no approval shall be
granted unless the Criminal Division
indicates that it has no objection to
the proposed grant of immunity.

(c) The Assistant Attorneys General
and Deputy Assistant Attorneys Gen-
eral designated in paragraph (b) of this
section, and the Administrator of the
Drug Enforcement Administration are
authorized to exercise the authority
vested in the Attorney General by 18
U.S.C. 6004 to approve the issuance by
an agency of the United States of an
order compelling testimony or the pro-
duction of information by a witness in
a proceeding before the agency when
the subject matter of the proceeding is
within the cognizance of their respec-
tive Divisions or the Administration:
Provided, however, That no approval
shall be granted unless the Criminal
Division indicates that it has no objec-
tion to the proposed grant of immu-
nity.

[Order No. 1310–88, 54 FR 297, Jan. 5, 1989]

§ 0.176 Congressional proceedings.

(a) A notice of an intention to re-
quest an order from a district court
compelling testimony or the produc-
tion of information in a congressional
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proceeding when submitted to the At-
torney General by either House of Con-
gress or a committee or a subcommit-
tee of the Congress pursuant to 18
U.S.C. 6005 shall be referred to the As-
sistant Attorney General of the Divi-
sion or the Administrator of the Ad-
ministration having cognizance of the
subject matter of the proceedings: Pro-
vided, however, That either the notice
or a copy thereof shall in any event be
referred to the Assistant Attorney
General in charge of the Criminal Divi-
sion.

(b) The Assistant Attorneys General
and Deputy Assistant Attorneys Gen-
eral designated in § 0.175 (a) and (b) are
authorized to exercise the power and
authority vested in the Attorney Gen-
eral by 18 U.S.C. 6005 to apply to a dis-
trict court of the United States to
defer the issuance of an order compel-
ling the testimony of a witness or the
production of information in a proceed-
ing before either House of Congress, or
any committee or subcommittee of ei-
ther House, or any joint committee of
the two Houses.

[Order No. 445–70, 35 FR 19397, Dec. 23, 1970, as
amended by Order No. 520–73, 38 FR 18381,
July 10, 1973; Order No. 960–81, 46 FR 52353,
Oct. 27, 1981; Order No. 1310–88, 54 FR 298,
Jan. 5, 1989]

§ 0.177 Applications for orders under
the Comprehensive Drug Abuse
Prevention and Control Act.

Notwithstanding the delegation of
functions contained in subpart R of
this part, the Assistant Attorney Gen-
eral in charge of the Criminal Division
is authorized to exercise the authority
vested in the Attorney General by sec-
tion 514 of the Comprehensive Drug
Abuse Prevention and Control Act of
1970, 84 Stat. 1276, to approve the appli-
cation of a U.S. Attorney to a Federal
court for an order compelling testi-
mony or the production of information
in any proceeding before a court or
grand jury of the United States. Immu-
nity shall be granted in agency pro-
ceedings under that Act only with the
concurrence of the Assistant Attorney
General in charge of the Criminal Divi-
sion.

[Order No. 445–70, 35 FR 19397, Dec. 23, 1970]

§ 0.177a Antitrust civil investigative
demands.

The Assistant Attorney General in
charge of the Antitrust Division is au-
thorized to issue orders pursuant to
section 6004 of title 18, United States
Code, to compel testimony in response
to antitrust civil investigative de-
mands for oral testimony. Issuance of
such orders shall be subject to the con-
currence of the Assistant Attorney
General in charge of the Criminal Divi-
sion.

[Order No. 753–77, 42 FR 56730, Oct. 28, 1977]

§ 0.178 Redelegation of authority.

The Administrator of the Drug En-
forcement Administration is author-
ized to redelegate the authority dele-
gated by this subpart to the Deputy
Administrator of DEA, to be exercised
solely during the absence of the Ad-
ministrator from the City of Washing-
ton.

[Order No. 445–70, 35 FR 19397, Dec. 23, 1970, as
amended by Order No. 520–73, 38 FR 18381,
July 10, 1973; Order No. 960–81, 46 FR 52354,
Oct. 27, 1981; Order No. 1310–88, 54 FR 298,
Jan. 5, 1989]

Subpart Z–1—Prosecutions for Ob-
struction of Justice and Relat-
ed Charges

§ 0.179 Scope.

This subpart applies to the following
matters:

(a) Obstruction of justice and ob-
struction of a criminal investigation
(18 U.S.C. 1501–1511);

(b) Perjury and subornation of per-
jury (18 U.S.C. 1621, 1622);

(c) False declarations before a grand
jury or court (18 U.S.C. 1623);

(d) Fraud and false statements in
matters within the jurisdiction of a
government agency (18 U.S.C. 1001); and

(e) Conspiracy to defraud the United
States (18 U.S.C. 371).

[Order No. 630–75, 40 FR 53390, Nov. 18, 1975]

§ 0.179a Enforcement responsibilities.

(a) Matters involving charges of ob-
struction of justice, perjury, fraud or
false statement, as described in § 0.179,
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shall be under the supervisory jurisdic-
tion of the Division having responsibil-
ity for the case or matter in which the
alleged obstruction occurred. The As-
sistant Attorney General in charge of
each Division shall have full authority
to conduct prosecution of such charges,
including authority to appoint special
attorneys to present evidence to grand
juries. However, such enforcement
shall be preceded by consultation with
the Assistant Attorney General in
charge of the Criminal Division, to de-
termine the appropriate supervisory ju-
risdiction. (See 38 CFR 0.55(p).)

(b) In the event the Assistant Attor-
ney General in charge of the Division
having responsibility for the case or
matter does not wish to assume super-
visory jurisdiction he shall refer the
matter to the Assistant Attorney Gen-
eral in charge of the Criminal Division
for handling by that Division.

[Order No. 630–75, 40 FR 53390, Nov. 18, 1975]

Subpart AA—Orders of the
Attorney General

SOURCE: Order No. 460–71, 36 FR 12096, June
25, 1971, unless otherwise noted.

§ 0.180 Documents designated as or-
ders.

All documents relating to the organi-
zation of the Department or to the as-
signment, transfer, or delegation of au-
thority, functions, or duties by the At-
torney General or to general depart-
mental policy shall be designated as
orders and shall be issued only by the
Attorney General in a separate, num-
bered series. Classified orders shall be
identified as such, included within the
numbered series, and limited to the
distribution provided for in the order
or determined by the Assistant Attor-
ney General for Administration. All
documents amending, modifying, or re-
voking such orders, in whole or in part,
shall likewise be designated as orders
within such numbered series, and no
other designation of such documents
shall be used.

§ 0.181 Requirements for orders.
Each order prepared for issuance by

or approval of the Attorney General
shall be given a suitable title, shall

contain a clear and concise statement
explaining the substance of the order,
and shall cite the authority for its
issuance.

§ 0.182 Submission of proposed orders
to the Office of Legal Counsel.

All orders prepared for the approval
or signature of the Attorney General
shall be submitted to the Office of
Legal Counsel for approval as to form
and legality and consistency with ex-
isting orders.

§ 0.183 Distribution of orders.
The distribution of orders, unless

otherwise provided by the Attorney
General, shall be determined by the As-
sistant Attorney General for Adminis-
tration.

Subpart BB—Sections and Subunits
§ 0.190 Changes within organizational

units.
(a) The head of each Office, Board,

Division or Bureau may from time to
time propose the establishment, trans-
fer, reorganization or termination of
major functions within his organiza-
tional unit as he may deem necessary
or appropriate. In each instance, the
head of the Office, Board, Division or
Bureau shall submit the proposed
change in writing to the Assistant At-
torney General for Administration.
The Assistant Attorney General for
Administration shall evaluate the pro-
posal and shall submit the proposed
change, along with his recommenda-
tion, to the Associate Attorney when
appropriate, and in all other cases di-
rectly to the Deputy Attorney General.
Where the Associate Attorney General
has received a proposed change, he
shall evaluate it, and shall submit it
along, with his recommendation, to the
Deputy Attorney General. The Deputy
Attorney General shall then approve or
disapprove the change.

(b) The approval shall be final in the
case of changes which do not affect the
overall structure of the Department.
Proposed changes which are deter-
mined by the Deputy Attorney General
to affect the overall structure of the
Department’s organization shall be for-
warded by the Deputy Attorney Gen-
eral to the Attorney General for final
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approval prior to implementation, and
shall be effectuated by issuance of an
Attorney General’s order, in accord-
ance with subpart AA of this part.

[Order No. 960–81, 46 FR 52354, Oct. 27, 1981]

§ 0.191 Changes which affect the over-
all structure of the Department.

Changes to the overall structure of
the Department include: The establish-
ment, merger or abolishment of Of-
fices, Boards, Divisions, and Bureaus;
changes in reporting lines of Offices,
Boards, Divisions and Bureaus to the
Department; and transfers of major
functions between or among Offices,
Boards, Divisions and Bureaus.

[Order No. 808–78, 43 FR 54929, Nov. 24, 1978]

Subpart CC—Jurisdictional
Disagreements

§ 0.195 Procedure with respect to juris-
dictional disagreements.

Any disagreement between or among
heads of the organizational units as to
their respective jurisdictions shall be
resolved by the Attorney General, who
may, if he so desires, issue an order in
the numbered series disposing of the
matter.

[Order No. 423–69, 34 FR 20388, Dec. 31, 1969.
Redesignated by Order No. 445–70. 35 FR
19397, Dec. 23, 1970]

§ 0.196 Procedures for resolving dis-
agreements concerning mail or case
assignments.

When an assignment for the handling
of mail or a case has been made
through established procedures and the
appropriate authorities in any organi-
zational unit of the Department dis-
agree concerning jurisdiction of the
unit for handling the matter or mat-
ters assigned, the disagreement, to-
gether with a statement of the view of
the unit or units involved, shall be re-
ferred to the Assistant Attorney Gen-
eral for Administration for determina-
tion. If the disagreement cannot be re-
solved, the matter shall be referred to
the Deputy Attorney General for final
disposition.

[Order No. 900–80, 45 FR 43703, June 30, 1980]

§ 0.197 Agreements, in connection with
criminal proceedings or investiga-
tions, promising non-deportation or
other immigration benefits.

The Immigration and Naturalization
Service (Service) shall not be bound, in
the exercise of its authority under the
immigration laws, through plea agree-
ments, cooperation agreements, or
other agreements with or for the bene-
fit of alien defendants, witnesses, or in-
formants, or other aliens cooperating
with the United States Government,
except by the authorization of the
Commissioner of the Service or the
Commissioner’s delegate. Both the
agreement itself and the necessary au-
thorization must be in writing to be ef-
fective, and the authorization shall be
attached to the agreement.

[Order No. 2055–96, 61 FR 48406, Sept. 13, 1996]

PART 1—EXECUTIVE CLEMENCY

Sec.
1.1 Submission of petition; form to be used;

contents of petition.
1.2 Eligibility for filing petition for pardon.
1.3 Eligibility for filing petition for com-

mutation of sentence.
1.4 Offenses against the laws of possessions

or territories of the United States.
1.5 Disclosure of files.
1.6 Consideration of petitions; recommenda-

tions to the President.
1.7 Notification of grant of clemency.
1.8 Notification of denial of clemency.
1.9 Delegation of authority.
1.10 Advisory nature of regulations.

AUTHORITY: U.S. Const., Art. II, sec. 2; au-
thority of the President as Chief Executive;
and 28 U.S.C. 509, 510.

SOURCE: Order No. 1798–93, 58 FR 53658, Oct.
18, 1993, unless otherwise noted.

§ 1.1 Submission of petition; form to be
used; contents of petition.

A person seeking executive clemency
by pardon, reprieve, commutation of
sentence, or remission of fine shall exe-
cute a formal petition. The petition
shall be addressed to the President of
the United States and shall be submit-
ted to the Pardon Attorney, Depart-
ment of Justice, Washington, DC 20530,
except for petitions relating to mili-
tary offenses. Petitions and other re-
quired forms may be obtained from the
Pardon Attorney. Petition forms for
commutation of sentence also may be
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obtained from the wardens of federal
penal institutions. A petitioner apply-
ing for executive clemency with re-
spect to military offenses should sub-
mit his or her petition directly to the
Secretary of the military department
that had original jurisdiction over the
court-martial trial and conviction of
the petitioner. In such a case, a form
furnished by the Pardon Attorney may
be used but should be modified to meet
the needs of the particular case. Each
petition for executive clemency should
include the information required in the
form prescribed by the Attorney Gen-
eral.

§ 1.2 Eligibility for filing petition for
pardon.

No petition for pardon should be filed
until the expiration of a waiting period
of at least five years after the date of
the release of the petitioner from con-
finement or, in case no prison sentence
was imposed, until the expiration of a
period of at least five years after the
date of the conviction of the petitioner.
Generally, no petition should be sub-
mitted by a person who is on proba-
tion, parole, or supervised release.

§ 1.3 Eligiblity for filing petition for
commutation of sentence.

No petition for commutation of sen-
tence, including remission of fine,
should be filed if other forms of judi-
cial or administrative relief are avail-
able, except upon a showing of excep-
tional circumstances.

§ 1.4 Offenses against the laws of pos-
sessions or territories of the United
States.

Petitions for executive clemency
shall relate only to violations of laws
of the United States. Petitions relating
to violations of laws of the possessions
of the United States or territories sub-
ject to the jurisdiction of the United
States should be submitted to the ap-
propriate official or agency of the pos-
session or territory concerned.

§ 1.5 Disclosure of files.
Petitions, reports, memoranda, and

communications submitted or fur-
nished in connection with the consider-
ation of a petition for executive clem-
ency generally shall be available only

to the officials concerned with the con-
sideration of the petition. However,
they may be made available for inspec-
tion, in whole or in part, when in the
judgment of the Attorney General
their disclosure is required by law or
the ends of justice.

§ 1.6 Consideration of petitions; rec-
ommendations to the President.

(a) Upon receipt of a petition for ex-
ecutive clemency, the Attorney Gen-
eral shall cause such investigation to
be made of the matter as he/she may
deem necessary and appropriate, using
the services of, or obtaining reports
from, appropriate officials and agencies
of the Government, including the Fed-
eral Bureau of Investigation.

(b) The Attorney General shall re-
view each petition and all pertinent in-
formation developed by the investiga-
tion and shall determine whether the
request for clemency is of sufficient
merit to warrant favorable action by
the President. The Attorney General
shall report in writing his or her rec-
ommendation to the President, stating
whether in his or her judgment the
President should grant or deny the pe-
tition.

§ 1.7 Notification of grant of clemency.
When a petition for pardon is grant-

ed, the petitioner or his or her attor-
ney shall be notified of such action and
the warrant of pardon shall be mailed
to the petitioner. When commutation
of sentence is granted, the petitioner
shall be notified of such action and the
warrant of a commutation shall be sent
to the petitioner through the officer in
charge of his or her place of confine-
ment, or directly to the petitioner if
he/she is on parole, probation, or super-
vised release.

§ 1.8 Notification of denial of clem-
ency.

(a) Whenever the President notifies
the Attorney General that he has de-
nied a request for clemency, the Attor-
ney General shall so advise the peti-
tioner and close the case.

(b) Except in cases in which a sen-
tence of death has been imposed, when-
ever the Attorney General recommends
that the President deny a request for
clemency and the President does not
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disapprove or take other action with
respect to that adverse recommenda-
tion within 30 days after the date of its
submission to him, it shall be pre-
sumed that the President concurs in
that adverse recommendation of the
Attorney General, and the Attorney
General shall so advise the petitioner
and close the case.

§ 1.9 Delegation of authority.
The Attorney General may delegate

to any officer of the Department of
Justice any of his or her duties or re-
sponsibilities under §§ 1.1 through 1.8.

§ 1.10 Advisory nature of regulations.
The regulations contained in this

part are advisory only and for the in-
ternal guidance of Department of Jus-
tice personnel. They create no enforce-
able rights in persons applying for ex-
ecutive clemency, nor do they restrict
the authority granted to the President
under Article II, section 2 of the Con-
stitution.

PART 2—PAROLE, RELEASE, SUPER-
VISION AND RECOMMITMENT OF
PRISONERS, YOUTH OFFENDERS,
AND JUVENILE DELINQUENTS

Sec.
2.1 Definitions.
2.2 Eligibility for parole; adult sentences.
2.3 Same: Narcotic Addict Rehabilitation

Act.
2.4 Same: Youth offenders and juvenile

delinquents.
2.5 Sentence aggregation.
2.6 Withheld and forfeited good time.
2.7 Committed fines and restitution orders.
2.8 Mental competency proceedings.
2.9 Study prior to sentencing.
2.10 Date service of sentence commences.
2.11 Application for parole; notice of hear-

ing.
2.12 Initial hearings: Setting presumptive

release dates.
2.13 Initial hearing; procedure.
2.14 Subsequent proceedings.
2.15 Petition for consideration of parole

prior to date set at hearing.
2.16 Parole of prisoner in state, local, or

territorial institution.
2.17 Original jurisdiction cases.
2.18 Granting of parole.
2.19 Information considered.
2.20 Paroling policy guidelines: Statement

of general policy.
2.21 Reparole consideration guidelines.
2.22 Communication with the Commission.

2.23 Delegation to hearing examiners.
2.24 Review of panel recommendation by

the Regional Commissioner.
2.25 [Reserved]
2.26 Appeal to National Appeals Board.
2.27 Petition for reconsideration of original

jurisdiction decisions.
2.28 Reopening of cases.
2.29 Release on parole.
2.30 False information or new criminal con-

duct: Discovery after release.
2.31 Parole to detainers: Statement of pol-

icy.
2.32 Parole to local or immigration detain-

ers.
2.33 Release plans.
2.34 Rescission of parole.
2.35 Mandatory release in the absence of pa-

role.
2.36 Rescission guidelines.
2.37 Disclosure of information concerning

parolees; Statement of policy.
2.38 Community supervision by U.S. Proba-

tion Officers.
2.39 Jurisdiction of the Commission.
2.40 Conditions of release.
2.41 Travel approval.
2.42 Probation officer’s reports to Commis-

sion.
2.43 Early termination.
2.44 Summons to appear or warrant for re-

taking of parolee.
2.45 Same; youth offenders.
2.46 Execution of warrant and service of

summons.
2.47 Warrant placed as a detainer and

dispositional review.
2.48 Revocation: Preliminary interview.
2.49 Place of revocation hearing.
2.50 Revocation hearing procedure.
2.51 Issuance of a subpoena for the appear-

ance of witnesses or production of docu-
ments.

2.52 Revocation decisions.
2.53 Mandatory parole.
2.54 Reviews pursuant to 18 U.S.C. 4215(c).
2.55 Disclosure of file prior to parole hear-

ing.
2.56 Disclosure of Parole Commission file.
2.57 Special parole terms.
2.58 Prior orders.
2.59 Designation of a Commissioner to act

as a hearing examiner.
2.60 Superior program achievement.
2.61 Qualifications of representatives.
2.62 Prisoners transferred pursuant to trea-

ty.
2.63 Rewarding assistance in the prosecu-

tion of other offenders; criteria and
guidelines.

2.64 Quorum.
2.65 Youth Corrections Act.
2.66 Paroling policy for prisoners serving

aggregate U.S. and D.C. Code sentences.
2.67 Expedited Revocation Procedure.

AUTHORITY: 18 U.S.C. 4203(a)(1) and
4204(a)(6).
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SOURCE: 42 FR 39809, Aug. 5, 1977, unless
otherwise noted.

§ 2.1 Definitions.

As used in this part:
(a) The term Commission refers to the

U.S. Parole Commission.
(b) The term Commissioner refers to

members of the U.S. Parole Commis-
sion.

(c) The term National Appeals Board
refers to the three-member Commis-
sion sitting as a body to decide appeals
taken from decisions of a Regional
Commissioner, who participates as a
member of the National Appeals Board.
The Vice Chairman shall be Chairman
of the National Appeals Board.

(d) The term National Commissioners
refers to the Chairman of the Commis-
sion and to the Commissioner who is
not serving as the Regional Commis-
sioner in respect to a particular case.

(e) The term Regional Commissioner
refers to Commissioners who are as-
signed to make initial decisions, pursu-
ant to the authority delegated by these
rules, in respect to prisoners and parol-
ees in regions defined by the Commis-
sion.

(f) The term eligible prisoner refers to
any Federal prisoner eligible for parole
pursuant to this part and includes any
Federal prisoner whose parole has been
revoked and who is not otherwise
ineligibile for parole.

(g) The term parolee refers to any
Federal prisoner released on parole or
as if on parole pursuant to 18 U.S.C.
4164 or 4205(f). The term mandatory re-
lease refers to release pursuant to 18
U.S.C. 4163 and 4164.

(h) The term effective date of parole
refers to a parole date that has been
approved following an in-person hear-
ing held within nine months of such
date, or following a pre-release record
review.

(i) All other terms used in this part
shall be deemed to have the same
meaning as identical or comparable
terms as used in chapter 311 of part IV
of title 18 of the U.S. Code or 28 CFR
chapter I, part 0, subpart V.

[42 FR 39809, Aug. 5, 1977, as amended at 43
FR 22707, May 26, 1978; Order No. 960–81, 46
FR 52354, Oct. 27, 1981; 60 FR 51350, Oct. 2,
1995; 61 FR 55743, Oct. 29, 1996]

§ 2.2 Eligibility for parole; adult sen-
tences.

(a) A Federal prisoner serving a max-
imum term or terms of more than one
year imposed pursuant to 18 U.S.C. 4205
(a) (or pursuant to former 18 U.S.C.
4202) may be released on parole in the
discretion of the Commission after
completion of one-third of such term or
terms, or after completion of ten years
of a life sentence or of a sentence of
over thirty years.

(b) A Federal prisoner serving a max-
imum term or terms of more than one
year imposed pursuant to 18 U.S.C.
4205(b)(1) (or pursuant to former 18
U.S.C. 4208(a)(1)) may be released on
parole in the discretion of the Commis-
sion after completion of the court-des-
ignated minimum term, which may be
less than but not more than one-third
of the maximum sentence imposed.

(c) A Federal prisoner serving a max-
imum term or terms of more than one
year imposed pursuant to 18 U.S.C.
4205(b)(2) (or pursuant to former 18
U.S.C. 4208(a)(2)) may be released on
parole at any time in the discretion of
the Commission.

(d) If the Court has imposed a maxi-
mum term or terms of more than one
year pursuant to 18 U.S.C. 924(a) or 26
U.S.C. 5871 [violation of Federal gun
control laws], a Federal prisoner serv-
ing such term or terms may be released
in the discretion of the Commission as
if sentenced pursuant to 18 U.S.C.
4205(b)(2). However, if the prisoner’s of-
fense was committed on or after Octo-
ber 12, 1984, and the Court imposes a
term or terms under 26 U.S.C. 5871, the
prisoner is eligible for parole only after
service of one-third of such term or
terms, pursuant to 18 U.S.C. 4205(a).

(e) A Federal prisoner serving a max-
imum term or terms of one year or less
is not eligible for parole consideration
by the Commission.

[42 FR 41408, Aug. 17, 1977, as amended at 50
FR 36423, Sept. 6, 1985; 53 FR 46870, Nov. 21,
1988]

§ 2.3 Same: Narcotic Addict Rehabilita-
tion Act.

A Federal prisoner committed under
the Narcotic Addict Rehabilitation Act
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may be released on parole in the discre-
tion of the Commission after comple-
tion of at least six months in treat-
ment, not including any period of time
for ‘‘study’’ prior to final judgment of
the court. Before parole is ordered by
the Commission, the Surgeon General
or his designated representative must
certify that the prisoner has made
sufficent progress to warrant his re-
lease and the Attorney General or his
designated representative must also re-
port to the Commission whether the
prisoner should be released. Recertifi-
cation by the Surgeon General prior to
reparole consideration is not required
(18 U.S.C. 4254).

[48 FR 22918, May 23, 1983]

§ 2.4 Same: Youth offenders and juve-
nile delinquents.

Committed youth offenders and juve-
nile delinquents may be released on pa-
role at any time in the discretion of
the Commission.

(18 U.S.C. 5017(a) and 5041)

[45 FR 44925, July 2, 1980]

§ 2.5 Sentence aggregation.
When multiple sentences are aggre-

gated by the Bureau of Prisons pursu-
ant to 18 U.S.C. 4161 and 4205, such sen-
tences are treated as a single aggregate
sentence for the purpose of every ac-
tion taken by the Commission pursu-
ant to these rules, and the prisoner has
a single parole eligibility date as deter-
mined by the Bureau of Prisons.

[45 FR 44925, July 2, 1980]

§ 2.6 Withheld and forfeited good time.
While neither a forfeiture of good

time nor a withholding of good time
shall bar a prisoner from receiving a
parole hearing, section 4206 of title 18
of the U.S. Code permits the Commis-
sion to parole only those prisoners who
have substantially observed the rules
of the institution.

[43 FR 38822, Aug. 31, 1978]

§ 2.7 Committed fines and restitution
orders.

(a) Committed fines. In any case in
which a prisoner shall have had a fine
imposed upon him by the committing

court for which he is to stand commit-
ted until it is paid or until he is other-
wise discharged according to law, such
prisoner shall not be released on parole
or mandatory release until payment of
the fine, or until the fine commitment
order is discharged according to law
under the regulations of the Bureau of
Prisons. Discharge from the commit-
ment obligation of any committed fine
does not discharge the prisoner’s obli-
gation to pay the fine as a debt due the
United States.

(b) Restitution orders. Where a pris-
oner applying for parole is under an
order of restitution, and it appears
that the prisoner has the ability to pay
and has willfully failed to do so, the
Commission shall require that approval
of a parole release plan be contingent
upon the prisoner first satisfying such
restitution order. The prisoner shall be
notified that failure to satisfy this con-
dition shall result in retardation of pa-
role under the provisions of § 2.28(e).

[48 FR 44527, Sept. 29, 1983, as amended at 50
FR 36422, Sept. 6, 1985]

§ 2.8 Mental competency proceedings.

(a) Whenever a prisoner (or parolee)
is scheduled for a hearing in accord-
ance with the provisions of this part
and reasonable doubt exists as to his
mental competency, i.e., his ability to
understand the nature of and partici-
pate in scheduled proceedings, a pre-
liminary inquiry to determine his men-
tal competency shall be conducted by
the hearing panel, hearing examiner or
other official (including a U.S. Proba-
tion Officer) designated by the Re-
gional Commissioner.

(b) The hearing examiner(s) or des-
ignated official shall receive oral or
written psychiatric or psychological
testimony and other evidence that may
be available. A preliminary determina-
tion of mental competency shall be
made upon the testimony, evidence,
and personal observation of the pris-
oner (or parolee). If the examiner(s) or
designated official determines that the
prisoner is mentally competent, the
previously scheduled hearing shall be
held. If they determine that the pris-
oner is not mentally competent, the
previously scheduled hearing shall be
temporarily postponed.
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(c) Whenever the hearing examiner(s)
or designated official determine that a
prisoner is incompetent and postpone
the previously scheduled hearing, they
shall forward the record of the prelimi-
nary hearing with their findings to the
Regional Commissioner for review. If
the Regional Commissioner concurs
with their findings, he shall order the
temporarily postponed hearing to be
postponed indefinitely until such time
as it is determined that the prisoner
has recovered sufficiently to under-
stand the nature of and participate in
the proceedings, and in the case of a
parolee may order such parolee trans-
ferred to a Bureau of Prisons facility
for further examination. In any such
case, the Regional Commissioner shall
require a progress report on the mental
health of the prisoner at least every 6
months. When the Regional Commis-
sioner determines that the prisoner has
recovered sufficiently, he shall re-
schedule the hearing for the earliest
feasible date.

(d) If the Regional Commissioner dis-
agrees with the findings of the hearing
examiner(s) or designated official as to
the mental competency of the prisoner,
he shall take such action as he deems
appropriate.

[44 FR 3408, Jan. 16, 1979]

§ 2.9 Study prior to sentencing.

When an adult Federal offender has
been committed to an institution by
the sentencing court for observation
and study prior to sentencing, under
the provisions of 18 U.S.C. 4205(c), the
report to the sentencing court is pre-
pared and submitted directly by the
U.S. Federal Prison System.

[50 FR 36423, Sept. 6, 1985]

§ 2.10 Date service of sentence com-
mences.

(a) Service of a sentence of imprison-
ment commences to run on the date on
which the person is received at the pen-
itentiary, reformatory, or jail for serv-
ice of the sentence: Provided, however,
That any such person shall be allowed
credit toward the service of his sen-
tence for any days spent in custody in
connection with the offense or acts for
which sentence was imposed.

(b) The imposition of a sentence of
imprisonment for civil contempt shall
interrupt the running of any sentence
of imprisonment being served at the
time the sentence of civil contempt is
imposed, and the sentence or sentences
so interrupted shall not commence to
run again until the sentence of civil
contempt is lifted.

(c) Service of the sentence of a com-
mitted youth offender or person com-
mitted under the Narcotic Addict Re-
habilitation Act commences to run
from the date of conviction and is in-
terrupted only when such prisoner or
parolee:

(1) Is on court-ordered bail;
(2) Is in escape status;
(3) Has absconded from parole super-

vision; or
(4) Comes within the provisions of

paragraph (b) of this section.

[42 FR 39809, Aug. 5, 1977, as amended at 47
FR 36634, Aug. 23, 1982]

§ 2.11 Application for parole; notice of
hearing.

(a) A federal prisoner (including a
committed youth offender or prisoner
sentenced under the Narcotic Addict
Rehabilitation Act) desiring to apply
for parole shall execute an application
form as prescribed by the Commission.
Such forms shall be available at each
federal institution and shall be pro-
vided to each prisoner who is eligible
for an initial parole hearing pursuant
to § 2.12. Prisoners committed under
the Federal Juvenile Delinquency Act
shall be considered for parole without
application and may not waive parole
consideration. A prisoner who receives
an initial hearing need not apply for
subsequent hearings.

(b) A prisoner may knowingly and in-
telligently waive any parole consider-
ation on a form provided for that pur-
pose. If a prisoner waives parole consid-
eration, he may later apply for parole
and may be heard during the next visit
of the Commission to the institution at
which he is confined, provided that he
has applied at least 60 days prior to the
first day of the month in which such
visit of the Commission occurs.

(c) A prisoner who declines either to
apply for or waive parole consideration
is deemed to have waived parole con-
sideration.
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(d) In addition to the above proce-
dures relating to parole application, all
prisoners prior to initial hearing shall
be provided with an inmate background
statement by the Bureau of Prisons for
completion by the prisoner.

(e) At least sixty days prior to the
initial hearing (and prior to any hear-
ing conducted pursuant to § 2.14), the
prisoner shall be provided with written
notice of the time and place of the
hearing and of his right to review the
documents to be considered by the
Commission, as provided by § 2.55. A
prisoner may waive such notice, except
that if such notice is not waived, the
case shall be continued to the time of
the next regularly scheduled proceed-
ing of the Commission at the institu-
tion in which the prisoner is confined.

[42 FR 39809, Aug. 5, 1977, as amended at 45
FR 6381, Jan. 28, 1980; 47 FR 21041, May 17,
1982; 49 FR 7228, Feb. 28, 1984]

§ 2.12 Initial hearings: Setting pre-
sumptive release dates.

(a) An initial hearing shall be con-
ducted within 120 days of a prisoner’s
arrival at a federal institution or as
soon thereafter as practicable; except
that in a case of a prisoner with a min-
imum term of parole ineligibility of
ten years or more, the initial hearing
will be conducted nine months prior to
the completion of such a minimum
term, or as soon thereafter as prac-
ticable.

(b) Following initial hearing, the
Commission shall (1) set a presumptive
release date (either by parole or by
mandatory release) within fifteen years
of the hearing; (2) set an effective date
of parole; or (3) continue the prisoner
to a fifteen year reconsideration hear-
ing pursuant to § 2.14(c).

(c) Notwithstanding the above para-
graph, a prisoner may not be paroled
earlier than the completion of any ju-
dicially set minimum term of impris-
onment or other period of parole ineli-
gibility fixed by law.

(d) A presumptive parole date shall
be contingent upon an affirmative find-
ing by the Commission that the pris-
oner has a continued record of good
conduct and a suitable release plan and
shall be subject to the provisions of
§§ 2.14 and 2.28. In the case of a prisoner
sentenced under the Narcotic Addict

Rehabilitation Act, 18 U.S.C. 4254, a
presumptive parole date shall also be
contingent upon certification by the
Surgeon General pursuant to § 2.3 of
these rules. Consideration of discipli-
nary infractions in cases with presump-
tive parole dates may be deferred until
the commencement of the next in-per-
son hearing or the prerelease record re-
view required by § 2.14(b). While pris-
oners are encouraged to earn the res-
toration of forfeited or withheld good
time, the Commission will consider the
prisoner’s overall institutional record
in determining whether the conditions
of a presumptive parole date have been
satisfied.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3405, 3407, Jan. 16, 1979; 48 FR 22919, May
23, 1983; 49 FR 34208, Aug. 29, 1984; 57 FR 41391,
Sept. 10, 1992; 60 FR 51350, Oct. 2, 1995]

§ 2.13 Initial hearing; procedure.
(a) An initial hearing shall be con-

ducted by a single hearing examiner
unless the Regional Commissioner or-
ders that the hearing be conducted by
a panel of two examiners. The exam-
iner shall discuss with the prisoner his
offense severity rating and salient fac-
tor score as described in § 2.20, his insti-
tutional conduct and, in addition, any
other matter the examiner may deem
relevant.

(b) A prisoner may be represented at
a hearing by a person of his or her
choice. The function of the prisoner’s
representative shall be to offer a state-
ment at the conclusion of the interview
of the prisoner by the examiner, and to
provide such additional information as
the examiner shall request. Interested
parties who oppose parole may select a
representative to appear and offer a
statement. The hearing examiner shall
limit or exclude any irrelevant or rep-
etitious statement.

(c) At the conclusion of the hearing,
the examiner shall discuss the decision
to be recommended by the examiner,
and the reasons therefor, except in the
extraordinary circumstance of a com-
plex issue that requires further delib-
eration before a recommendation can
be made.

(d) In accordance with 18 U.S.C. 4206,
the reasons for establishment of a re-
lease date shall include a guidelines
evaluation statement containing the
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prisoner’s offense severity rating and
salient factor score (including the
points credited on each item of such
score) as described in § 2.20, as well as
the specific factors and information re-
lied upon for any decision outside the
range indicated by the guidelines.

(e) No interviews with the Commis-
sion, or any representative thereof,
shall be granted to a prisoner unless
his name is docketed for a hearing in
accordance with Commission proce-
dures. Hearings shall not be open to
the public.

(f) A full and complete record of
every hearing shall be retained by the
Commission. Upon a request, pursuant
to § 2.56, the Commission shall make
available to any eligible prisoner such
record as the Commission has retained
of the hearing.

[42 FR 39809, Aug. 5, 1977, as amended at 45
FR 6381, Jan. 28, 1980; 47 FR 25736, June 15,
1982; 48 FR 23183, May 24, 1983; 59 FR 45625,
Sept. 2, 1994]

§ 2.14 Subsequent proceedings.

(a) Interim proceedings. The purpose of
an interim hearing required by 18
U.S.C. 4208(h) shall be to consider any
significant developments or changes in
the prisoner’s status that may have oc-
curred subsequent to the initial hear-
ing.

(1) Notwithstanding a previously or-
dered presumptive release date or fif-
teen year reconsideration hearing, in-
terim hearings shall be conducted by
an examiner panel pursuant to the pro-
cedures of § 2.13(b), (c), (e), and (f) at
the following intervals from the date of
the last hearing:

(i) In the case of a prisoner with a
maximum term or terms of less than
seven years, every eighteen months
(until released);

(ii) In the case of a prisoner with a
maximum term or terms of seven years
or more, every twenty-four months
(until released); Provided That, in the
case of a prisoner whose presumptive
parole date exceeds the minimum term
by no more than nine months, and
where at least twenty-four months has
elapsed since the initial hearing, such
prisoner shall be entitled to an interim
hearing nine months preceding the
month of parole eligibility.

(iii) In the case of a prisoner with an
unsatisfied minimum term, other than
described under paragraph (a)(1)(ii) of
this section, the first interim hearing
shall be deferred until the docket of
hearings immediately preceding the
month of parole eligibility.

(2) Following an interim hearing, the
Commission may:

(i) Order no change in the previous
decision;

(ii) Advance a presumptive release
date, or the date of a fifteen year re-
consideration hearing. However, it
shall be the policy of the Commission
that once set, a presumptive release
date or the date of a fifteen year recon-
sideration hearing shall be advanced
only:

(1) For superior program achieve-
ment under the provisions of § 2.60; or

(2) For other clearly exceptional cir-
cumstances.

(iii) Retard or rescind a presumptive
parole date for reason of disciplinary
infractions. In a case in which discipli-
nary infractions have occurred, the in-
terim hearing shall be conducted in ac-
cordance with the procedures of § 2.34(c)
through (f). (Prior to each interim
hearing, prisoners shall be notified on
the progress report furnished by the
Federal Prison System that any find-
ing of misconduct by an Institutional
Disciplinary Committee since the pre-
vious hearing will be considered for
possible action under this paragraph);

(iv) If a presumptive date falls within
nine months after the date of an in-
terim hearing, the Commission may
treat the interim hearing as a pre-
release review in lieu of the record re-
view required by paragraph (b) of this
section.

(b) Pre-release reviews. The purpose of
a pre-release review shall be to deter-
mine whether the conditions of a pre-
sumptive release date by parole have
been satisfied.

(1) At least sixty days prior to a pre-
sumptive parole date, the case shall be
reviewed on the record, including a
current institutional progress report.

(2) Following review, the Regional
Commissioner may:

(i) Approve the parole date;
(ii) Advance or retard the parole date

for purpose of release planning as pro-
vided by § 2.28(e);
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(iii) Retard the parole date or com-
mence rescission proceedings as pro-
vided by § 2.34;

(iv) Advance the parole date for supe-
rior program achievement under the
provisions of § 2.60.

(3) A pre-release review pursuant to
this section shall not be required if an
in-person hearing has been held within
nine months of the parole date.

(4) Where:
(i) There has been no finding of mis-

conduct by an Institutional Discipli-
nary Committee nor any allegation of
criminal conduct since the last hear-
ing; and

(ii) No other modification of the re-
lease date appears warranted, the ad-
ministrative hearing examiner may act
for the Regional Commissioner under
paragraph (b)(2) of this section to ap-
prove conversion of the presumptive
parole date to an effective date of pa-
role.

(c) Fifteen year reconsideration hear-
ings. A fifteen year reconsideration
hearing shall be a full reassessment of
the case pursuant to the procedures at
§ 2.13.

(1) A fifteen year reconsideration
hearing shall be ordered following ini-
tial hearing in any case in which a re-
lease date is not set.

(2) Following a fifteen year reconsid-
eration hearing, the Commission may
take any one of the actions authorized
by § 2.12(b).

[46 FR 39136, July 31, 1981; 47 FR 25735, June
15, 1982, as amended at 48 FR 9247, Mar. 4,
1983; 48 FR 44525, Sept. 29, 1983; 49 FR 34208,
Aug. 29, 1984; 55 FR 290, Jan. 4, 1990; 60 FR
51350, Oct. 2, 1995]

§ 2.15 Petition for consideration of pa-
role prior to date set at hearing.

When a prisoner has served the mini-
mum term of imprisonment required
by law, the Bureau of Prisons may pe-
tition the responsible Regional Com-
missioner for reopening the case under
§ 2.28(a) and consideration for parole
prior to the date set by the Commis-
sion at the initial or review hearing.
The petition must show cause why it
should be granted, i.e., an emergency,
hardship, or the existence of other ex-

traordinary circumstances that would
warrant consideration of early parole.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3407, Jan. 16, 1979]

§ 2.16 Parole of prisoner in state, local,
or territorial institution.

(a) Any person who is serving a sen-
tence of imprisonment for any offense
against the United States, but who is
confined therefor in a state reform-
atory or other state or territorial insti-
tution, shall be eligible for parole by
the Commission on the same terms and
conditions, by the same authority, and
subject to recommittal for the viola-
tion of such parole, as though he were
confined in a Federal penitentiary, re-
formatory, or other correctional insti-
tution.

(b) Federal prisoners serving concur-
rent state and Federal sentences in
state, local, or territorial institutions
shall be furnished upon request parole
application forms. Upon receipt of the
application and any supplementary
classification material submitted by
the institution, parole consideration
shall be made by an examiner panel of
the appropriate region on the record
only. If such prisoner is released from
his state sentence prior to a Federal
grant of parole, he shall be given a per-
sonal hearing as soon as feasible after
receipt at a Federal institution.

(c) Prisoners who are serving Federal
sentences exclusively but who are
being boarded in State, local, or terri-
torial institutions may be provided
hearings at such facilities or may be
transferred by the Bureau of Prisons to
Federal Institutions for hearings by ex-
aminer panels of the Commission.

(18 U.S.C. 4203, 4204)

[42 FR 39809, Aug. 5, 1977, as amended at 45
FR 44924, July 2, 1980; 50 FR 36424, Sept. 6,
1985]

§ 2.17 Original jurisdiction cases.
(a) Following any hearing conducted

pursuant to these rules, a Regional
Commissioner may designate certain
cases for decision by a majority of the
Commission, as original jurisdiction
cases. In such instances, he shall for-
ward the case with his vote, and any
additional comments he may deem ger-
mane, to the National Commissioners

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00097 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



104

28 CFR Ch. I (7–1–98 Edition) § 2.18

for decision. Decisions shall be based
upon the concurrence of two votes,
with the Regional Commissioner and
the National Commissioners each hav-
ing one vote.

(b) The following criteria will be used
in designating cases as original juris-
diction cases:

(1) Prisoners who have committed se-
rious crimes against the security of the
Nation, e.g., espionage or aggravated
subversive activity.

(2) Prisoners whose offense behavior:
(i) Involved an unusual degree of so-

phistication or planning, or
(ii) Was part of a large scale criminal

conspiracy or a continuing criminal
enterprise.

(3) Prisoners who have received na-
tional or unusual attention because of
the nature of the crime, arrest, trial,
or prisoner status, or because of the
community status of the offender or
his victim.

(4) Long-term sentences. Prisoners sen-
tenced to a maximum term of forty-
five years (or more) or prisoners serv-
ing life sentences.

(c)(1) Any case designated for the
original jurisdiction of the Commission
shall remain an original jurisdiction
case unless designation is removed pur-
suant to this subsection.

(2) A case found to be inappropriately
designated for the Commission’s origi-
nal jurisdiction, or to no longer war-
rant such designation, may be removed
from original jurisdiction under the
procedures specified in paragraph (a) of
this section following a regularly
scheduled hearing or the reopening of
the case pursuant to § 2.28. Removal
from original jurisdiction may also
occur by majority vote of the Commis-
sion considering a petition for recon-
sideration pursuant to § 2.27. Where the
circumstances warrant, a case may be
redesignated as original jurisdiction
pursuant to the provisions of para-
graphs (a) and (b) of this section.

[42 FR 39809, Aug. 5, 1977, as amended at 42
FR 44234, Sept. 2, 1977; 48 FR 53409, Nov. 28,
1983; 61 FR 13763, Mar. 28, 1996; 61 FR 55743,
Oct. 29, 1996]

§ 2.18 Granting of parole.
The granting of parole to an eligible

prisoner rests in the discretion of the
U.S. Parole Commission. As pre-

requisites to a grant of parole, the
Commission must determine that the
prisoner has substantially observed the
rules of the institution or institutions
in which he has been confined; and
upon consideration of the nature and
circumstances of the offense and the
history and characteristics of the pris-
oner, must determine that release
would not depreciate the seriousness of
his offense or promote disrespect for
the law, and that release would not
jeopardize the public welfare (i.e., that
there is a reasonable probability that,
if released, the prisoner would live and
remain at liberty without violating the
law or the conditions of his parole).

§ 2.19 Information considered.
(a) In making a parole or reparole de-

termination the Commission shall con-
sider, if available and relevant:

(1) Reports and recommendations
which the staff of the facility in which
such prisoner is confined may make;

(2) Official reports of the prisoner’s
prior criminal record, including a re-
port or record of earlier probation and
parole experiences;

(3) Pre-sentence investigation re-
ports;

(4) Recommendations regarding the
prisoner’s parole made at the time of
sentencing by the sentencing judge and
prosecuting attorney;

(5) Reports of physical, mental, or
psychiatric examination of the of-
fender; and

(6) A statement, which may be pre-
sented orally or otherwise, by any vic-
tim of the offense for which the pris-
oner is imprisoned about the financial,
social, psychological, and emotional
harm done to, or loss suffered by such
victim.

(b)(1) There shall also be taken into
consideration such additional relevant
information concerning the prisoner
(including information submitted by
the prisoner) as may be reasonably
available (18 U.S.C. 4207). The Commis-
sion encourages the submission of rel-
evant information concerning an eligi-
ble prisoner by interested persons.

(2) To permit adequate review of in-
formation concerning the prisoner, ma-
terials submitted to the Commission
should be received by the Commission
no later than the first day of the
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month preceding the month of the
scheduled hearing docket.

(3) If material of more than six (6),
double-spaced, letter-sized pages is
first submitted at the time of the hear-
ing (or preliminary interview) and the
hearing panel (or person conducting
the hearing or preliminary interview)
concludes that it is not feasible to read
all the material at that time, the per-
son submitting the material will be
permitted to summarize it briefly at
the hearing (or preliminary interview).
All of the material submitted will be-
come part of the record to be consid-
ered by the Commission in its review of
the proceedings.

(4) The Commission will normally
consider only verbal and written evi-
dence at hearings. Recorded audio and
visual material will be reviewed at
hearings only if there is no adequate
substitute to permit a finding under
paragraph (c) of this section. Other-
wise, recorded audio and visual mate-
rial should be submitted prior to the
hearing for review and summarization,
pursuant to paragraph (b)(2) of this sec-
tion.

(c) The Commission may take into
account any substantial information
available to it in establishing the pris-
oner’s offense severity rating, salient
factor score, and any aggravating or
mitigating circumstances, provided the
prisoner is apprised of the information
and afforded an opportunity to re-
spond. If the prisoner disputes the ac-
curacy of the information presented,
the Commission shall resolve such dis-
pute by the preponderance of the evi-
dence standard; that is, the Commis-
sion shall rely upon such information
only to the extent that it represents
the explanation of the facts that best
accords with reason and probability. If
the Commission is given evidence of
criminal behavior that has been the
subject of an acquittal in a federal,
state, or local court, the Commission
may consider that evidence if:

(1) The Commission finds that it can-
not adequately determine the pris-
oner’s suitability for release on parole,
or to remain on parole, unless the evi-
dence is taken into account;

(2) The Commission is satisfied that
the record before it is adequate not-
withstanding the acquittal;

(3) The prisoner has been given the
opportunity to respond to the evidence
before the Commission; and

(4) The evidence before the Commis-
sion meets the preponderance standard.

In any other case, the Commission
shall defer to the trial jury. Offense be-
havior in Category 5 or above shall pre-
sumptively support a finding under
paragraph (c)(1) of this section.

(d) Recommendations and informa-
tion from sentencing judges, defense
attorneys, prosecutors, and other in-
terested parties are welcomed by the
Commission. In evaluating a rec-
ommendation concerning parole, the
Commission must consider the degree
to which such recommendation pro-
vides the Commission with specific
facts and reasoning relevant to the
statutory criteria for parole (18 U.S.C.
4206) and the application of the Com-
mission’s guidelines (including reasons
for departure therefrom). Thus, to be
most helpful, a recommendation should
state its underlying factual basis and
reasoning. However, no recommenda-
tion (including a prosecutorial rec-
ommendation pursuant to a plea agree-
ment) may be considered as binding
upon the Commission’s discretionary
authority to grant or deny parole.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 26550, May 4, 1979; 44 FR 27658, May 11,
1979; 44 FR 31638, June 1, 1979; 49 FR 34207,
Aug. 29, 1984; 49 FR 44098, Nov. 2, 1984; 50 FR
36423, Sept. 6, 1985; 51 FR 7064, Feb. 28, 1986;
56 FR 16270, Apr. 22, 1991; 56 FR 30868, July 8,
1991; 58 FR 16612, Mar. 30, 1993]

§ 2.20 Paroling policy guidelines:
Statement of general policy.

(a) To establish a national paroling
policy, promote a more consistent ex-
ercise of discretion, and enable fairer
and more equitable decision-making
without removing individual case con-
sideration, the U.S. Parole Commission
has adopted guidelines for parole re-
lease consideration.

(b) These guidelines indicate the cus-
tomary range of time to be served be-
fore release for various combinations
of offense (severity) and offender (pa-
role prognosis) characteristics. The
time ranges specified by the guidelines
are established specifically for cases
with good institutional adjustment and
program progress.
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(c) These time ranges are merely
guidelines. Where the circumstances
warrant, decisions outside of the guide-
lines (either above or below) may be
rendered.

(d) The guidelines contain instruc-
tions for the rating of certain offense
behaviors. However, especially mitigat-
ing or aggravating circumstances in a
particular case may justify a decision
or a severity rating different from that
listed.

(e) An evaluation sheet containing a
‘‘salient factor score’’ serves as an aid
in determining the parole prognosis
(potential risk of parole violation).
However, where circumstances war-
rant, clinical evaluation of risk may
override this predictive aid.

(f) Guidelines for reparole consider-
ation are set forth at § 2.21.

(g) The Commission shall review the
guidelines, including the salient factor
score, periodically and may revise or
modify them at any time as deemed ap-
propriate.

(h) If an offender was less than 18
years of age at the time of the current
offense, such youthfulness shall, in
itself, be considered as a mitigating
factor.

(i) For criminal behavior committed
while in confinement see § 2.36 (Rescis-
sion Guidelines).

(j)(1) In probation revocation cases,
the original federal offense behavior
and any new criminal conduct on pro-
bation (federal or otherwise) is consid-
ered in assessing offense severity. The
original federal conviction is also
counted in the salient factor score as a
prior conviction. Credit is given toward
the guidelines for any time spent in
confinement on any offense considered
in assessing offense severity.

(2) Exception: Where probation has
been revoked on a complex sentence
(i.e., a committed sentence of more
than six months on one count or more
of an indictment or information fol-
lowed by a probation term on other
count(s) of an indictment or informa-
tion), the case shall be considered for
guideline purposes under § 2.21 as if pa-
role rather than probation had been re-
voked.

GUIDELINES FOR DECISIONMAKING
[Guidelines for decisionmaking, customary total time to be

served before release (including jail time)]

Offense characteris-
tics: Severity of of-

fense behavior

Offender characteristics: Parole
prognosis (salient factor score

1981)

Very
good
(10 to

8)

Good
(7 to 6)

Fair (5
to 4)

Poor (3
to 0)

Guideline range (months)

Category:
1 .............................. ≤=4 ≤=8 8–12 12–16
2 .............................. ≤=6 ≤=10 12–16 16–22
3 .............................. ≤=10 12–16 18–24 24–32
4 .............................. 12–18 20–26 26–34 34–44
5 .............................. 24–36 36–48 48–60 60–72
6 .............................. 40–52 52–64 64–78 78–100
7 .............................. 52–80 64–92 78–110 100–

148
8 1 ............................ 100+ 120+ 150+ 180+

1 Note: For Category Eight, no upper limits are specified
due to the extreme variability of the cases within this cat-
egory. For decisions exceeding the lower limit of the applica-
ble guideline category by more than 48 months, the Commis-
sion will specify the pertinent case factors upon which it relied
in reaching its decision, which may include the absence of
any factors mitigating the offense. This procedure is intended
to ensure that the prisoner understands that individualized
consideration has been given to the facts of the case, and not
to suggest that a grant of parole is to be presumed for any
class of Category Eight offenders. However, a murder com-
mitted to silence a victim or witness, a contract murder, a
murder by torture, the murder of a law enforcement officer to
carry out an offense, or a murder committed to further the
aims of an on-going criminal operation, shall not justify a grant
of parole at any point in the prisoner’s sentence unless there
are compelling circumstances in mitigation (e.g., a youthful of-
fender who participated in a murder planned and executed by
his parent). Such aggravated crimes are considered, by defini-
tion, at the extreme high end of Category Eight offenses. For
these cases, the expiration of the sentence is deemed to be a
decision at the maximim limit of the guideline range. (The fact
that an offense does not fall under the definition contained
herein does not mean that the Commission is obliged to grant
a parole.)

U.S. PAROLE COMMISSION OFFENSE BEHAVIOR
SEVERITY INDEX

Chapter One Offenses of General Applicabil-
ity

Chapter Two Offenses Involving the Person
Subchapter A—Homicide Offenses
Subchapter B—Assault Offenses
Subchapter C—Kidnaping and Related Of-

fenses
Subchapter D—Sexual Offenses
Subchapter E—Offenses Involving Aircraft
Subchapter F—Communication of Threats

Chapter Three Offenses Involving Property
Subchapter A—Arson and Property De-

struction Offenses
Subchapter B—Criminal Entry Offenses
Subchapter C—Robbery, Extortion, and

Blackmail
Subchapter D—Theft and Related Offenses
Subchapter E—Counterfeiting and Related

Offenses
Subchapter F—Bankruptcy Offenses
Subchapter G—Violations of Securities or

Investment Regulations and Antitrust
Offenses
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Chapter Four Offenses Involving Immigra-
tion, Naturalization, and Passports

Chapter Five Offenses Involving Revenue
Subchapter A—Internal Revenue Offenses
Subchapter B—Customs Offenses
Subchapter C—Contraband Cigarettes

Chapter Six Offenses Involving Govern-
mental Process

Subchapter A—Impersonation of Officials
Subchapter B—Obstructing Justice
Subchapter C—Official Corruption

Chapter Seven Offenses Involving Individ-
ual Rights

Subchapter A—Offenses Involving Civil
Rights

Subchapter B—Offenses Involving Privacy
Chapter Eight Offenses Involving Explo-

sives and Weapons
Subchapter A—Explosives and Other Dan-

gerous Articles
Subchapter B—Firearms

Chapter Nine Offenses Involving Illicit
Drugs

Subchapter A—Heroin and Opiate Offenses
Subchapter B—Marihuana and Hashish Of-

fenses
Subchapter C—Cocaine Offenses
Subchapter D—Other Illicit Drug Offenses

Chapter Ten Offenses Involving National
Defense

Subchapter A—Treason and Related Of-
fenses

Subchapter B—Sabotage and Related Of-
fenses

Subchapter C—Espionage and Related Of-
fenses

Subchapter D—Selective Service Offenses
Subchapter E—Other National Defense Of-

fenses
Chapter Eleven Offenses Involving Orga-

nized Criminal Activity, Gambling, Ob-
scenity, Sexual Exploitation of Children,
Prostitution, and Non-Governmental
Bribery

Subchapter A—Organized Crime Offenses
Subchapter B—Gambling Offenses
Subchapter C—Obscenity
Subchapter D—Sexual Exploitation of

Children
Subchapter E—Prostitution and White

Slave Traffic
Subchapter F—Non-Governmental Bribery
Subchapter G—Currency Offenses

Chapter Twelve Miscellaneous Offenses
Chapter Thirteen General Notes and Defini-

tions
Subchapter A—General Notes
Subchapter B—Definitions

CHAPTER ONE OFFENSES OF GENERAL
APPLICABILITY

101 Conspiracy
Grade conspiracy in the same category as

the underlying offense.
102 Attempt

Grade attempt in the same category as the
offense attempted.

103 Aiding and Abetting
Grade aiding and abetting in the same cat-

egory as the underlying offense.
104 Accessory After the Fact

Grade accessory after the fact as two cat-
egories below the underlying offense, but not
less than Category One.
105 Solicitation to Commit a Crime of Violence

Grade solicitation to commit a crime of vi-
olence in the same category as the underly-
ing offense if the crime solicited would be
graded as Category Eight. In all other cases
grade solicitation to commit a crime of vio-
lence one category below the underlying of-
fense, but not less than Category One.

NOTE TO CHAPTER ONE: The reasons for a
conspiracy or attempt not being completed
may, where the circumstances warrant, be
considered as a mitigating factor (e.g., where
there is voluntary withdrawal by the of-
fender prior to completion of the offense).

CHAPTER TWO OFFENSES INVOLVING THE
PERSON

SUBCHAPTER A—HOMICIDE OFFENSES

201 Murder
Murder, or a forcible felony* resulting in

the death of a person other than a partici-
pating offender, shall be graded as Category
Eight.
202 Voluntary Manslaughter

Category Seven.
203 Involuntary Manslaughter

Category Four.

SUBCHAPTER B—ASSAULT OFFENSES

211 Assault During Commission of Another Of-
fense

(a) If serious bodily injury* results or if
‘serious bodily injury is the result in-
tended’*, grade as Category Seven;

(b) If bodily injury* results, or a weapon is
fired by any offender, grade as Category Six;

(c) Otherwise, grade as Category Five.
212 Assault

(a) If serious bodily injury* results or if
‘serious bodily injury is the result in-
tended’*, grade as Category Seven;

(b) If bodily injury* results or a dangerous
weapon is used by any offender, grade as Cat-
egory Five;

(c) Otherwise, grade as Category Two;
(d) Exception: (1) If the victim was known

to be a ‘‘protected person’’ * or law enforce-
ment, judicial, or correctional official, grade
conduct under (a) as Category Seven, (b) as
Category six, and (c) as Category Three.

(2) If an assault is committed while resist-
ing an arrest or detention initiated by a law
enforcement officer or a civilian acting
under color of law, grade conduct under (a)
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as Category Seven, (b) as Category Six, and
(c) as Category Three.

(e) Exception: If not for ransom or terror-
ism, and no bodily injury to victim, and lim-
ited duration (e.g., abducting the driver of a
truck during a hijacking and releasing him
unharmed within an hour), grade as Cat-
egory Six.

213 Firing a Weapon at a Structure Where
Occupants are Physically Present

Grade according to the underlying offense
if one can be established, but not less than
Category Five.

SUBCHAPTER C—KIDNAPING AND RELATED
OFFENSES

221 Kidnaping
(a) If the purpose of the kidnaping is for

ransom or terrorism, grade as Category
Eight;

(b) If a person is held hostage in a known
place for purposes of extortion (e.g., forcing
a bank manager to drive to a bank to re-
trieve money by holding a family member
hostage at home), grade as Category Seven;

(c) If a victim is used as a shield or hostage
in a confrontation with law enforcement au-
thorities, grade as Category Seven;

(d) Otherwise, grade as Category Seven.
(e) Exception: If not for ransom or terror-

ism, and no bodily injury to victim, and lim-
ited duration (e.g., abducting the driver of a
truck during a hijacking and releasing him
unharmed within an hour), grade as Cat-
egory Six.
222 Demand for Ransom

(a) If a kidnapping has, in fact, occurred,
but it is established that the offender was
not acting in concert with the kidnapper(s),
grade as Category Seven;

(b) If no kidnapping has occurred, grade as
‘‘extortion’’.

SUBCHAPTER D—SEXUAL OFFENSES

231 Rape or Forcible Sodomy
(a) Category Seven.
(b) Exception: If a prior consensual sexual

relationship between victim and offender is
present, grade as Category Six.
232 Carnal Knowledge* or Sodomy Involving

Minors

(a) Grade as Category Four, except as pro-
vided below.

(b) If the relationship is clearly consensual
and the victim is at least fourteen years old,
and the age difference between the victim
and offender is less than four years, grade as
Category One.

(c) If the victim is less than twelve years
old, grade as Category Seven.

(d) If the offender is an adult who has
abused a position of trust (e.g., teacher,
counselor, or physician), or the offense in-
volved predatory sexual behavior, grade as
Category Seven. Sexual behavior is deemed
predatory when the offender repeatedly uses

any trick or other device to attract, lure, or
bribe victims into the initial contact that re-
sults in the offense.
233 Other Unlawful Sexual Conduct With Mi-

nors
(a) Category Four
(b) Exception: If the victim is less than

twelve years old grade as Category Six.

SUBCHAPTER E—OFFENSES INVOLVING
AIRCRAFT

241 Aircraft Piracy
Category Eight.

242 Interference with a Flight Crew
(a) If the conduct or attempted conduct

has potential for creating a significant safe-
ty risk to an aircraft or passengers, grade as
Category Seven.

(b) Otherwise, grade as Category Two.

SUBCHAPTER F—COMMUNICATION OF THREATS

251 Communicating a Threat [to kill, assault,
or kidnap]

(a) Category Four;
(b) Notes:
(1) Any overt act committed for the pur-

poses of carrying out a threat in this sub-
chapter may be considered as an aggravating
factor.

(2) If for purposes of extortion or obstruc-
tion of justice, grade according to Chapter
Three, subchapter C, or Chapter Six, sub-
chapter B, as applicable.

CHAPTER THREE OFFENSES INVOLVING
PROPERTY

SUBCHAPTER A—ARSON AND OTHER PROPERTY
DESTRUCTION OFFENSES

301 Property Destruction by Fire or Explosives

(a) If the conduct results in serious bodily
injury* or if ‘serious bodily injury is the re-
sult intended’*, grade as Category Seven;

(b) If the conduct (i) involves any place
where persons are present or likely to be
present; or (ii) involves a residence, building,
or other structure; or (iii) results in bodily
injury*, grade as Category Six;

(c) Otherwise, grade as ‘‘property destruc-
tion other than listed above’’ but not less
than Category Five.
302 Wrecking a Train

Category Seven.
303 Property Destruction Other Than Listed

Above

(a) If the conduct results in bodily injury,*
or if ‘‘serious bodily injury is the result in-
tended’’,* grade as if ‘‘assault during com-
mission of another offense’’;

(b) If damage of more than $5,000,000 is
caused, grade as Category Seven;
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(c) If damage of more than $1,000,000 but
not more than $5,000,000 is caused, grade as
Category Six;

(d) If damage of more than $200,000 but not
more than $1,000,000 is caused, grade as Cat-
egory Five;

(e) If damage of at least $40,000 but not
more than $200,000 is caused, grade as Cat-
egory Four;

(f) If damage of at least $2,000 but less than
$40,000 is caused, grade as Category Three;

(g) If damage of less than $2,000 is caused,
grade as Category One;

(h) Exception: If a significant interruption
of a government or public utility function is
caused, grade as not less than Category
Three.

SUBCHAPTER B—CRIMINAL ENTRY OFFENSES

311 Burglary or Unlawful Entry
(a) If the conduct involves an armory or

similar facility (e.g., a facility where auto-
matic weapons or war materials are stored)
for the purpose of theft or destruction of
weapons or war materials, grade as Category
Six;

(b) If the conduct involves an inhabited
dwelling (whether or not a victim is present),
or any premises with a hostile confrontation
with a victim, grade as Category Five;

(c) If the conduct involves use of explosives
or safecracking, grade as Category Five;

(d) Otherwise, grade as ‘‘theft’’ offense, but
not less than Category Two.

(e) Exception: If the grade of the applicable
‘‘theft’’ offense exceeds the grade under this
subchapter, grade as a ‘‘theft’’ offense.

SUBCHAPTER C—ROBBERY, EXTORTION, AND
BLACKMAIL

321 Robbery
(a) Category Five.
(b) Exceptions:
(1) If the grade of the applicable ‘‘theft’’ of-

fense exceeds the grade for robbery, grade as
a ‘‘theft’’ offense.

(2) If any offender forces a victim to ac-
company any offender to a different loca-
tion, or if a victim is forcibly detained by
being tied, bound, or locked up, grade as Cat-
egory Six.

(3) Pickpocketing (stealth—no force or
fear), see subchapter D.

(c) Note: Grade purse snatching (fear or
force) as robbery.
322 Extortion

(a) If by threat of physical injury to person
or property, or extortionate extension of
credit (loansharking), grade as Category
Five;

(b) If by use of official governmental posi-
tion, grade according to Chapter Six, sub-
chapter C.

(c) If neither (a) nor (b) is applicable, grade
under Chapter Eleven, subchapter F;

323 Blackmail [threat to injure reputation or
accuse of crime]

Grade as a ‘‘theft’’ offense according to the
value of the property demanded, but not less
than Category Three. Actual damage to rep-
utation may be considered as an aggravating
factor.

Subchapter D—Theft and Related Offenses

331 Theft, Forgery, Fraud, Trafficking in Sto-
len Property*, Interstate Transportation of
Stolen Property, Receiving Stolen Property,
Embezzlement, and Related Offenses

(a) If the value of the property* is more
than $5,000,000, grade as Category Seven;

(b) If the value of the property* is more
than $1,000,000 but not more than $5,000,000,
grade as Category Six;

(c) If the value of the property* is more
than $200,000 but not more than $1,000,000,
grade as Category Five;

(d) If the value of the property* is at least
$40,000 but not more than $200,000, grade as
Category Four;

(e) If the value of the property* is at least
$2,000 but less than $40,000, grade as Category
Three;

(f) If the value of the property* is less than
$2,000, grade as Category One.

(g) Exceptions:
(1) Offenses involving stolen checks, credit

cards, money orders or mail, forgery, fraud,
interstate transportation of stolen or forged
securities, trafficking in stolen property, or
embezzlement shall be graded as not less
than Category Two;

(2) Theft of an automobile shall be graded
as no less than Category Three. Note: where
the vehicle was recovered within 72 hours
with no significant damage and the cir-
cumstances indicate that the only purpose of
the theft was temporary use (e.g., joyriding),
such circumstances may be considered as a
mitigating factor.

(3) Grade obtaining drugs for own use by a
fraudulent or fraudulently obtained prescrip-
tion as Category Two.

(4) Grade manufacture, sale, and fraudu-
lent use of credit cards as follows:

(i) Grade the manufacture, distribution or
possession of counterfeit or altered credit
cards as not less than Category Four.

(ii) Grade the distribution or possession of
multiple stolen credit cards as not less than
Category Three.

(iii) Grade the distribution or possession of
a single stolen credit card as not less than
Category Two.

(h) Note: In ‘‘theft’’ offenses, the total
amount of the theft committed or attempted
by the offender, or others acting in concert
with the offender, is to be used.
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(2) Grade fraudulent sale of drugs (e.g., sale
of sugar as heroin) as ‘fraud’.
332 Pickpocketing [stealth-no force or fear]

Grade as a ‘‘theft’’ offense, but not less
than Category Three.
333 Fraudulent Loan Applications

Grade as a ‘‘fraud’’ offense according to the
amount of the loan.
334 Preparation or Possession of Fraudulent

Documents
(a) If for purposes of committing another

offense, grade according to the offense in-
tended;

(b) Otherwise, grade as Category Two.
335 Criminal Copyright Offenses

(a) If very large scale (e.g., more than
100,000 sound recordings or more than 10,000
audio visual works), grade as Category Five;

(b) If large scale (e.g., 20,000–100,000 sound
recordings or 2,000–10,000 audio visual works),
grade as Category Four;

(c) If medium scale (e.g., 2,000–19,999 sound
recordings or 200–1,999 audio visual works),
grade as Category Three;

(d) If small scale (e.g., less than 2,000 sound
recordings or less than 200 audio visual
works), grade as Category Two.

Subchapter E—Counterfeiting and Related
Offenses

341 Passing or Possession of Counterfeit Cur-
rency or Other Medium of Exchange*

(a) If the face value of the currency or
other medium of exchange is more than
$5,000,000, grade as Category Seven;

(b) If the face value of the currency or
other medium of exchange is more than
$1,000,000 but not more than $5,000,000, grade
as Category Six;

(c) If the face value is more than $200,000
but not more than $1,000,000, grade as Cat-
egory Five;

(d) If the face value is at least $40,000 but
not more than $200,000, grade as Category
Four;

(e) If the face value is at least $2,000 but
less than $40,000, grade as Category Three;

(f) If the face value is less than $2,000,
grade as Category Two.
342 Manufacture of Counterfeit Currency or

Other Medium of Exchange* or Possession
of Instruments for Manufacture

Grade manufacture or possession of instru-
ments for manufacture (e.g., a printing press
or plates) according to the quantity printed
(see passing or possession)), but not less than
Category Five. The term manufacture refers
to the capacity to print or generate multiple
copies; it does not apply to pasting together
parts of different notes.

Subchapter F—Bankruptcy Offenses

351 Fraud in Bankruptcy or Concealing Prop-
erty

Grade as a ‘‘fraud’’ offense.

Subchapter G—Violation of Securities or In-
vestment Regulations and Antitrust Of-
fenses

361 Violation of Securities or Investment Regu-
lations

(a) If for purposes of fraud, grade according
to the underlying offense;

(b) Otherwise, grade as Category Two.
362 Antitrust Offenses

(a) If estimated economic impact is more
than one million dollars, grade as Category
Four;

(b) If the estimated economic impact is
more than $100,000 but not more than one
million dollars, grade as Category Three;

(c) Otherwise, grade as Category Two.
(d) Note: The term ‘economic impact’ refers

to the estimated loss to any victims (e.g.,
loss to consumers from a price fixing of-
fense).
363 Insider Trading

(a) If the estimated economic impact is
more than $5,000,000, grade as Category
Seven;

(b) If the estimated economic impact is
more than $1,000,000 but not more than
$5,000,000, grade as Category Six;

(c) If the estimated economic impact is
more than $200,000 but not more than
$1,000,000, grade as Category Five;

(d) If the estimated economic impact is at
least $40,000 but not more than $200,000, grade
as Category Four;

(e) If the estimated economic impact is at
least $2,000 but less than $40,000, grade as
Category Three;

(f) If the estimated economic impact is less
than $2,000, grade as Category Two.

(g) NOTE: The term ‘economic impact’ in-
cludes the damage sustained by the victim
whose information was unlawfully used, plus
any other illicit profit resulting from the of-
fense.

CHAPTER FOUR OFFENSES INVOLVING IMMI-
GRATION, NATURALIZATION, AND PASSPORTS

401 Unlawfully Entering the United States as
an Alien

Category One.
402 Transportation of Unlawful Alien(s)

(a) If the transportation of unlawful
alien(s) involves detention and demand for
payment, grade as Category Five;

(b) Otherwise, grade as Category Three.
403 Offenses Involving Passports

(a) If making an unlawful passport for dis-
tribution to another, possession with intent
to distribute, or distribution of an unlawful
passport, grade as Category Three;

(b) If fraudulently acquiring or improperly
using a passport, grade as Category Two.
404 Offenses Involving Naturalization or Citi-

zenship Papers
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(a) If forging or falsifying naturalization or
citizenship papers for distribution to an-
other, possession with intent to distribute,
or distribution, grade as Category Three;

(b) If acquiring fraudulent naturalization
or citizenship papers for own use or improper
use of such papers, grade as Category Two;

(c) If failure to surrender canceled natu-
ralization or citizenship certificate(s), grade
as Category One.

CHAPTER FIVE OFFENSES INVOLVING
REVENUE

Subchapter A—Internal Revenue Offenses

501 Tax Evasion [income tax or other taxes]

(a) If the amount of tax evaded or evasion
attempted is more than $5,000,000, grade as
Category Seven;

(b) If the amount of tax evaded or evasion
attempted is more than $1,000,000 but not
more than $5,000,000, grade as Category Six;

(c) If the amount of tax evaded or evasion
attempted is more than $200,000 but not more
than $1,000,000, grade as Category Five;

(d) If the amount of tax evaded or evasion
attempted is at least $40,000 but not more
than $200,000, grade as Category Four;

(e) If the amount of tax evaded or evasion
attempted is at least $2,000 but less than
$40,000, grade as Category Three;

(f) If the amount of tax evaded or evasion
attempted is less than $2,000, grade as Cat-
egory One.

(g) Notes:
(1) Grade according to the amount of tax

evaded or evasion attempted, not the gross
amount of income.

(2) Tax evasion refers to failure to pay ap-
plicable taxes. Grade a false claim for a tax
refund (where tax has not been withheld) as
a ‘‘fraud’’ offense.
502 Operation of an Unregistered Still

Grade as a ‘‘tax evasion’’ offense.

Subchapter B—Customs Offenses

511 Smuggling Goods into the United States
(a) If the conduct is for the purpose of tax

evasion, grade as a ‘tax evasion’ offense.
(b) If the article is prohibited from entry

to the country absolutely (e.g., illicit drugs
or weapons), use the grading applicable to
possession with intent to distribute of such
articles, or the grading applicable to tax eva-
sion, whichever is higher, but not less than
Category Two;

(c) If the conduct involves breaking seals,
or altering or defacing customs marks, or
concealing invoices, grade according to (a) or
(b), as applicable, but not less than Category
Two.
512 Smuggling Goods into Foreign Countries in

Violation of Foreign Law (re: 18 U.S.C. 546)
Category Two.

Subchapter C—Contraband Cigarettes

521 Trafficking in Contraband Cigarettes (re:
18 U.S.C. 2342)

Grade as a tax evasion offense.

CHAPTER SIX OFFENSES INVOLVING
GOVERNMENTAL PROCESS

Subchapter A—Impersonation of Officials

601 Impersonation of Official
(a) If for purposes of commission of an-

other offense, grade according to the offense
attempted, but not less than Category Two;

(b) Otherwise, grade as Category Two.

Subchapter B—Obstructing Justice

611 Perjury
(a) If the perjured testimony concerns a

criminal offense, grade as accessory after the
fact, but not less than Category Three;

(b) Otherwise, grade as Category Three.
(c) Suborning perjury, grade as perjury.

612 Unlawful False Statements Not Under
Oath

Category One.
613 Tampering With Evidence or Witness, Vic-

tim, Informant or Juror
(a) If concerning a criminal offense, grade

as accessory after the fact, but not less than
Category Three.

(b) Otherwise, grade as Category Three.
(c) Exception: Intimidation by threat of

physical harm, grade as not less than Cat-
egory Five.
614 Misprision of a Felony*

Grade as if ‘‘accessory after the fact’’ but
not higher than Category Three.
615 Harboring a Fugitive

Grade as if ‘accessory after the fact’ to the
offense for which the fugitive is wanted, but
not higher than Category Three.
616 Escape

If in connection with another offense for
which a severity rating can be assessed,
grade the underlying offense and apply the
rescission guidelines to determine an addi-
tional penalty. Otherwise, grade as Category
Three.
617 Failure To Appear*

(a) In Felony Proceedings. If in connection
with an offense for which a severity rating
can be assessed, add to the guidelines other-
wise appropriate the following: (i) ™ 6
months if voluntary return within 6 days, or
(ii) 6–12 months in any other case. Otherwise,
grade as Category Three.

(b) In Misdemeanor Proceedings. Grade as
Category One.

(c) Note: For purposes of this subsection, a
misdemeanor is defined as an offense for
which the maximum penalty authorized by
law (not necessarily the penalty actually im-
posed) does not exceed one year.
618 Contempt of Court

(a) Criminal Contempt (re: 18 U.S.C. 402).
Where imposed in connection with a prisoner
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serving a sentence for another offense, add
<=6 months to the guidelines otherwise ap-
propriate.

(b) Exception: If a criminal sentence is im-
posed under 18 U.S.C. 401 for refusal to tes-
tify concerning a criminal offense, grade
such conduct as if accessory after the fact.

(c) Civil Contempt. See 28 CFR 2.10.

Subchapter C—Official Corruption

621 Bribery or Extortion [use of official posi-
tion—no physical threat]

(a)Grade as a ‘‘theft offense’’ according to
the value of the bribe demanded or received,
or the favor received by the bribe-giver
(whichever is greater), but not less than Cat-
egory Three. The ‘‘favor received’’ is the
gross value of the property, contract, obliga-
tion, interest, or payment intended to be
awarded to the bribe-giver in return for the
bribe. Grade the bribe-taker in the same
manner.

(b) If the above conduct involves a pattern
of corruption (e.g., multiple instances),
grade as not less than Category Four.

(c) If the purpose of the conduct is the ob-
struction of justice, grade as if ‘‘perjury’’.

(d) Notes:
(1) The grading in this subchapter applies

to each party to a bribe.
(2) The extent to which the criminal con-

duct involves a breach of public trust, caus-
ing injury beyond that describable by mone-
tary gain, may be considered as an aggravat-
ing factor.
622 Other Unlawful Use of Governmental Posi-

tion
Category Two.

Subchapter D—Voting Fraud

631 Voting Fraud
Category Four.

CHAPTER SEVEN OFFENSES INVOLVING
INDIVIDUAL RIGHTS

Subchapter A—Offenses Involving Civil
Rights

701 Conspiracy Against Rights of Citizens (re:
18 U.S.C. 241)

(a) If death results, grade as Category
Eight;

(b) Otherwise, grade as if ‘‘assault’’.
702 Deprivation of Rights Under Color of Law

(re: 18 U.S.C. 242)
(a) If death results, grade as Category

Eight;
(b) Otherwise, grade as if ‘‘assault’’.

703 Federally Protected Activity (re: 18 U.S.C.
245)

(a) If death results, grade as Category
Eight;

(b) Otherwise, grade as if ‘‘assault’’.
704 Intimidation of Persons in Real Estate

Transactions Based on Racial Discrimina-
tion (re: 42 U.S.C. 3631)

(a) If death results, grade as Category
Eight;

(b) Otherwise, grade as if ‘‘assault’’.
705 Transportation of Strikebreakers (re: 18

U.S.C. 1231)
Category Two.

Subchapter B—Offenses Involving Privacy

711 Interception and Disclosure of Wire or Oral
Communications (re: 18 U.S.C. 2511)

Category Two.
712 Manufacture, Distribution, Possession, and

Advertising of Wire or Oral Communication
Intercepting Devices (re: 18 U.S.C. 2512)

(a) Category Three.
(b) Exception: If simple possession, grade as

Category Two.
713 Unauthorized Opening of Mail

Category Two.

CHAPTER EIGHT OFFENSES INVOLVING
EXPLOSIVES AND WEAPONS

Subchapter A—Explosives Offenses and
Other Dangerous Articles

801 Unlawful Possession or Distribution of Ex-
plosives; or Use of Explosives During a Fel-
ony

Grade according to offense intended, but
not less than Category Five.
802 Mailing Explosives or Other Injurious Arti-

cles With Intent To Commit a Crime
Grade according to offense intended, but

not less than Category Five.

Subchapter B—Firearms

811 Possession by Prohibited Person (e.g., ex-
felon)

(a) If single weapon (rifle, shotgun, or
handgun) with ammunition of the same cali-
ber, or ammunition of a single caliber (with-
out weapon), grade as Category Three;

(b) If multiple weapons (rifles, shotguns, or
handguns), or ammunition of different cali-
bers, or single weapon and ammunition of a
different caliber, grade as Category Four.
812 Unlawful Possession or Manufacture of

Sawed-off Shotgun, Machine Gun, Silencer,
or ‘‘Assassination kit’’

(a) If silencer or ‘‘assassination kit’’, grade
as Category Six;

(b) If sawed-off shotgun or machine gun,
grade as Category Five.
813 Unlawful Distribution of Weapons or Pos-

session With Intent To Distribute
(a) If silencer(s) or ‘‘assassination kit(s)’’,

grade as Category Six;
(b) If sawed-off shotgun(s) or machine

gun(s), grade as Category Five;
(c) If multiple weapons (rifles, shotguns, or

handguns), or ammunition of different cali-
bers, or single weapon and ammunition of a
different caliber, grade as Category Four;

(d) If single weapon (rifle, shotgun, or
handgun) with ammunition of the same cali-
ber, or ammunition of a single caliber (with-
out weapon), grade as Category Three.
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CHAPTER NINE OFFENSES INVOLVING ILLICIT
DRUGS

Subchapter A—Heroin and Opiate* Offenses

901 Distribution or Possession With Intent To
Distribute

(a) If extremely large scale (e.g., involving
3 kilograms or more of 100% pure heroin, or
equivalent amount), grade as Category Eight
[except as noted in (c) below];

(b) if very large scale (e.g., involving 1
kilogram but less than 3 kilograms of 100%
pure herion, or equivalent amount), grade as
Category Seven [except as noted in (c)
below];

(c) Where the Commission finds that the
offender had only a peripheral role*, grade
conduct under (a) or (b) as Category Six;

(d) If large scale (e.g., involving 50–999
grams of 100% pure heroin, or equivalent
amount), grade as Category Six [except as
noted in (e) below];

(e) Where the Commission finds that the
offender had only a peripheral role*, grade
conduct under (d) as Category Five.

(f) If medium scale (e.g., involving 5–49
grams of 100% pure heroin, or equivalent
amount), grade as Category Five;

(g) If small scale (e.g., involving less than
5 grams of 100% pure heroin, or equivalent
amount), grade as Category Four;
902 Simple Possession

Category One.

Subchapter B—Marihuana and Hashish
Offenses

911 Distribution or Possession With Intent To
Distribute

(a) If extremely large scale (e.g., involving
20,000 pounds or more of marihuana/6,000
pounds or more of hashish/600 pounds or
more of hash oil), grade as Category Six [ex-
cept as noted in (b) below];

(b) Where the Commission finds that the
offender had only a peripheral role, grade*
conduct under (a) as Category Five;

(c) If very large scale (e.g., involving 2,000–
19,999 pounds of marihuana/600–5,999 pounds
of hashish/60–599 pounds of hash oil), grade as
Category Five;

(d) If large scale (e.g., involving 200–1,999
pounds of marihuana/60–599 pounds of hash-
ish/6–59.9 pounds of hash oil), grade as Cat-
egory Four;

(e) If medium scale (e.g., involving 50–199
pounds of marihuana/15–59.9 pounds of hash-
ish/1.5–5.9 pounds of hash oil), grade as Cat-
egory Three;

(f) If small scale (e.g., involving 10–49
pounds of marihuana/3–14.9 pounds of hash-
ish/.3–1.4 pounds of hash oil), grade as Cat-
egory Two;

(g) If very small scale (e.g., involving less
than 10 pounds of marihuana/less than 3
pounds of hashish/less than .3 pounds of hash
oil), grade as Category One.

912 Simple Possession
Category One.

Subchapter C—Cocaine Offenses

921 Distribution or Possession With Intent to
Distribute

(a) If extremely large scale (e.g., involving
15 kilograms or more of 100% purity, or
equivalent amount; or 1.5 kilograms or more
of freebased cocaine), grade as Category
Eight [except as noted in (c) below];

(b) If very large scale (e.g., involving 5
kilograms, but less than 15 kilograms of
100% purity, or equivalent amount; or 500
grams but less than 1.5 kilograms of
freebased cocaine), grade as Category Seven
[except as noted in (c) below];

(c) Where the Commission finds that the
offender had only a peripheral role*, grade
conduct under (a) or (b) as Category Six;

(d) If large scale (e.g., involving more than
1 kilogram, but less than 5 kilograms of 100%
purity, or equivalent amount; or more than
100 grams, but less than 500 grams of
freebased cocaine) grade as Category Six [ex-
cept as noted in (e) below];

(e) Where the Commission finds that the
offender had only a peripheral role, grade
conduct under (d) as Category Five;

(f) If medium scale (e.g., involving 100
grams-1 kilogram of 100% purity, or equiva-
lent amount; or 10 grams-100 grams of
freebased cocaine), grade as Category Five;

(g) If small scale (e.g., involving 5–99 grams
of 100% purity, or equivalent amount; or 1
gram-9.9 grams of freebased cocaine), grade
as Category Four;

(h) If very small scale (e.g., involving less
than 1.0–4.9 grams of 100% purity, or equiva-
lent amount; or less than 1 gram of freebased
cocaine), grade as Category Three;

(i) If extremely small scale (e.g., involving
less than 1 gram of 100% purity, or equiva-
lent amount), grade as Category Two.
922 Simple Possession

Category One.

Subchapter D—Other Illicit Drug Offenses

931 Distribution or Possession With Intent To
Distribute

(a) If very large scale (e.g., involving more
than 200,000 doses), grade as Category Six
[except as noted in (b) below];

(b) Where the Commission finds that the
offender had only a peripheral role*, grade
conduct under (a) as Category Five;

(c) If large scale (e.g., involving 20,000–
200,000 doses), grade as Category Five;

(d) If medium scale (e.g., involving 1,000–
19,999 doses), grade as Category Four;

(e) If small scale (e.g., involving 200–999
doses), grade as Category Three;

(f) If very small scale (e.g., involving less
than 200 doses), grade as Category Two.
932 Simple Possession

Category One.
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NOTES TO CHAPTER NINE:
(1) Grade manufacture of synthetic illicit

drugs as listed above, but not less than Cat-
egory Five.

(2) ‘‘Equivalent amounts’’ for the cocaine
and opiate categories may be computed as
follows: 1 gram of 100% pure is equivalent to
2 grams of 50% pure and 10 grams of 10%
pure, etc.

(3) Grade unlawful possession or distribu-
tion of precursors of illicit drugs as Category
Five (i.e., aiding and abetting the manufac-
ture of synthetic illicit drugs).

(4) If weight, but not purity is available,
the following grading may be used:

Heroin

Extremely large scale—6 kilograms or more
Very large scale—2–5.99 kilograms
Large scale—200 gms.–1.99 kilograms
Medium scale—28.35–199.99 gms.
Small scale—Less than 28.35 gms.

Cocaine

Extremely large scale—18.75 kilograms or
more

Very large scale—6.25–18.74 kilograms
Large scale—1.25–6.24 kilograms
Medium scale—200 gms.–1.24 kilograms
Small scale—20 gms.–199.99 gms.
Very small scale—4 gms.–19.99 gms.
Extremely small scale—Less than 4 gms.

CHAPTER TEN OFFENSES INVOLVING
NATIONAL DEFENSE

Subchapter A—Treason and Related Offenses

1001 Treason
Category Eight.

1002 Rebellion or Insurrection
Category Seven.

Subchapter B—Sabotage and Related
Offenses

1011 Sabotage
Category Eight.

1012 Enticing Desertion
(a) In time of war or during a national de-

fense emergency, grade as Category Four;
(b) Otherwise, grade as Category Three.

1013 Harboring or Aiding a Deserter
Category One.

Subchapter C—Espionage and Related
Offenses

1021 Espionage
Category Eight.

Subchapter D—Selective Service Offenses

1031 Failure to Register, Report for Examina-
tion or Induction

(a) If committed during time of war or dur-
ing a national defense emergency, grade as
Category Four;

(b) If committed when draftees are being
inducted into the armed services, grade as
Category Three;

(c) Otherwise, grade as Category One.

Subchapter E—Other National Defense
Offenses

1041 Offenses Involving Nuclear Energy
Unauthorized production, possession, or

transfer of nuclear weapons or special nu-
clear material or receipt of or tampering
with restricted data on nuclear weapons or
special nuclear material, grade as Category
Eight.
1042 Violations of Export Administration Act

(50 U.S.C. 2410)
Grade conduct involving ‘‘national secu-

rity controls’’ or ‘‘nuclear nonproliferation
controls’’ as Category Six.
1043 Violations of the Arms Control Act (22

U.S.C. 2278)
(a) Grade conduct involving export of so-

phisticated weaponry (e.g., aircraft, heli-
copters, armored vehicles, or ‘‘high tech-
nology’’ items) as Category Six.

(b) Grade Conduct involving export of
other weapons (e.g., rifles, handguns, ma-
chine guns, or hand grenades) as if a weap-
ons/explosive distribution offense under Of-
fenses Involving Explosives and Weapons
(Chapter Eight).

CHAPTER ELEVEN—OFFENSES INVOLVING OR-
GANIZED CRIME ACTIVITY, GAMBLING, OB-
SCENITY, SEXUAL EXPLOITATION OF CHIL-
DREN, PROSTITUTION, NON-GOVERNMENTAL
CORRUPTION, AND THE ENVIRONMENT

Subchapter A—Organized Crime Offenses

1101 Racketeer Influence and Corrupt Organi-
zations (re: 18 U.S.C. 1961–63)

Grade according to the underlying offense
attempted, but not less than Category Five.
1102 Interstate or Foreign Travel or Transpor-

tation in Aid of Racketeering Enterprise (re:
18 U.S.C. 1952)

Grade according to the underlying offense
attempted, but not less than Category Three.

Subchapter B—Gambling Offenses

1111 Gambling Law Violations—Operating or
Employment in an Unlawful Business (re:
18 U.S.C. 1955)

(a) If large scale operation [e.g., Sports
books (estimated daily gross more than
$15,000); Horse books (estimated daily gross
more than $4,000); Numbers bankers (esti-
mated daily gross more than $2,000); Dice or
card games (estimated daily ‘house cut’
more than $1,000); video gambling (eight or
more machines)]; grade as Category Four;

(b) If medium scale operation [e.g., Sports
books (estimated daily gross $5,000—$15,000);
Horse books (estimated daily gross $1,500—
$4,000); Numbers bankers (estimated daily
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gross $750—$2,000); Dice or card games (esti-
mated daily ‘house cut’ $400—$1,000); video
gambling (four-seven machines)]; grade as
Category Three;

(c) If small scale operation [e.g., Sports
books (estimated daily gross less than
$5,000); Horse books (estimated daily gross
less than $1,500); Numbers bankers (esti-
mated daily gross less than $750); Dice or
card games (estimated daily ‘house cut’ less
than $400); video gambling (three or fewer
machines)]; grade as Category Two;

(d) Exception: Where it is established that
the offender had no proprietary interest or
managerial role, grade as Category One.
1112 Interstate Transportation of Wagering

Paraphernalia (re: 18 U.S.C. 1953)
Grade as if ‘operating a gambling busi-

ness’.
1113 Wire Transmission of Wagering Informa-

tion (re: 18 U.S.C. 1084)
Grade as if ‘‘operating a gambling busi-

ness’’.
1114 Operating or Owning a Gambling Ship

(re: 18 U.S.C. 1082)
Category Three.

1115 Importing or Transporting Lottery Tick-
ets; Mailing Lottery Tickets or Related Mat-
ter (re: 18 U.S.C. 1301, 1302)

(a) Grade as if ‘‘operating a gambling busi-
ness’’;

(b) Exception: If non-commercial, grade as
Category One.

Subchapter C—Obscenity

1121 Mailing, Importing, or Transporting Ob-
scene Matter

(a) If for commercial purposes, grade as
Category Three;

(b) Otherwise, Category One.
1122 Broadcasting Obscene Language

Category One.

Subchapter D—Sexual Exploitation of
Children

1131 Sexual Exploitation of Children* (re: 18
U.S.C. 2251, 2252)

(a) Category Six;
(b) Exception: Where the Commission finds

the offender had only a peripheral role (e.g.,
a retailer receiving such material for resale
but with no involvement in the production
or wholesale distribution of such material),
grade as Category Five.

Subchapter E—Prostitution and White Slave
Traffic

1141 Interstate Transportation for Commercial
Purposes

(a) If physical coercion, or involving per-
son(s) of age less than 18, grade as Category
Six;

(b) Otherwise, grade as Category Four.
1142 Prostitution
Category One.

Subchapter F—Non-Governmental
Corruption

1151 Demand or Acceptance of Unlawful Gra-
tuity Not Involving Federal, State, or Local
Government Officials

Grade as if a fraud offense according to (1)
the amount of the bribe offered or demanded,
or (2) the financial loss to the victim, which-
ever is higher.
1152 Sports Bribery

If the conduct involves bribery in a sport-
ing contest, grade as if a theft offense ac-
cording to the amount of the bribe, but not
less than Category Three.

Subchapter G—Currency Offenses

1161 Reports on Monetary Instrument Trans-
actions

(a) If extremely large scale (e.g., the esti-
mated gross amount of currency involved is
more than $5,000,000), grade as Category
Seven;

(b) If very large scale (e.g., the estimated
gross amount of currency involved is more
than $1,000,000 but not more than $5,000,000),
grade as Category Six;

(c) If large scale (e.g., the estimated gross
amount of currency involved is more than
$200,000 but not more than $1,000,000), grade
as Category Five;

(d) If medium scale (e.g., the estimated
gross amount of currency involved is at least
$40,000 but not more than $200,000), grade as
Category Four;

(e) If small scale (e.g., the estimated gross
amount of currency involved is less than
$40,000), grade as Category Three.

Subchapter H—Environmental Offenses

1171 Knowing Endangerment Resulting From
Unlawful Treatment, Transportation, Stor-
age, or Disposal of Hazardous Waste [Re: 42
U.S.C. 6928(e)]

(a) If death results, grade as Category
Seven;

(b) If serious bodily injury results, grade as
Category Six;

(c) Otherwise, grade as Category Five.
(d) Note: Knowing Endangerment requires a

finding that the offender knowingly trans-
ported, treated, stored, or disposed of any
hazardous waste and knew that he thereby
placed another person in imminent danger of
death or serious bodily injury.
1172 Knowing Disposal and/or Storage and

Treatment of Hazardous Waste Without a
Permit; Transportation of Hazardous Waste
to an Unpermitted Facility [Re: 42 U.S.C.
6928(d)(1–2)]

(a) If death results, grade as Category Six;
(b) If (1) serious bodily injury results; or (2)

a substantial potential for death or serious
bodily injury in the future results; or (3) a
substantial disruption to the environment
results (e.g., estimated cleanup cost exceeds
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$200,000, or a community is evacuated for
more than 72 hours), grade as Category Five;

(c) If (1) bodily injury results, or (2) a sig-
nificant disruption to the environment re-
sults (e.g., estimated cleanup costs of $40,000–
$200,000, or a community is evacuated for 72
hours or less), grade as Category Four;

(d) Otherwise, grade as Category Three;
(e) Exception: Where the offender is a non-

managerial employee (i.e., a truck driver or
loading dock worker) acting under the orders
of another person, grade as two categories
below the underlying offense, but not less
than Category One.

CHAPTER TWELVE MISCELLANEOUS OFFENSES

If an offense behavior is not listed, the
proper category may be obtained by compar-
ing the severity of the offense behavior with
those of similar offense behaviors listed in
Chapters One–Eleven. If, and only if, an of-
fense behavior cannot be graded by reference
to Chapters One–Eleven, the following for-
mula may be used as a guide.

Maximum sentence authorized by statute (not nec-
essarily the sentence imposed)

Grad-
ing

(cat-
ego-
ry)

< 2 years ...................................................................... 1
2 to 3 years .................................................................. 2
4 to 5 years .................................................................. 3
6 to 10 years ................................................................ 4
11 to 20 years .............................................................. 5
21 to 29 years .............................................................. 6
30 years to life ............................................................. 7

CHAPTER THIRTEEN GENERAL NOTES AND
DEFINITIONS

Subchapter A—General Notes

1. If an offense behavior can be classified
under more than one category, the most seri-
ous applicable category is to be used.

2. If an offense behavior involved multiple
separate offenses, the severity level may be
increased. Exception: in cases graded as Cat-
egory Seven, multiple separate offenses are
to be taken into account by consideration of
a decision above the guidelines rather than
by increasing the severity level.

(a) In certain instances, the guidelines
specify how multiple offenses are to be rated.
In offenses rated by monetary loss (e.g.,
theft and related offenses, counterfeiting,
tax evasion) or drug offenses, the total
amount of the property or drugs involved is
used as the basis for the offense severity rat-
ing. In instances not specifically covered in
the guidelines, the decision-makers must ex-
ercise discretion as to whether or not the
multiple offense behavior is sufficiently ag-
gravating to justify increasing the severity
rating. The following chart is intended to
provide guidance in assessing whether the se-
verity of multiple offenses is sufficient to

raise the offense severity level; it is not in-
tended as a mechanical rule.

MULTIPLE SEPARATE OFFENSES

Severity Points Severity Points

Category One ........ = 1/9 Category Five ........ = 9
Category Two ........ = 1/3 Category Six .......... = 27
Category Three ...... = 1 Category Seven ..... = 45
Category Four ........ = 3 ................................ ............

Examples: 3 Category Five Offense
[3x(9)=27]=Category Six, 5 Category Five
Offenses [5x(9)=45]=Category Seven, 2
Category Six Offenses
[2x(27)=54]=Category Seven

(b) The term ‘multiple separate offenses’
generally refers to offenses committed at dif-
ferent times. However, there are certain cir-
cumstances in which offenses committed at
the same time are properly considered mul-
tiple separate offenses for the purpose of es-
tablishing the offense severity rating. These
include (1) unrelated offenses, and (2) of-
fenses involving the unlawful possession of
weapons during commission of another of-
fense.

(c) For offenses graded according to mone-
tary value (e.g., theft) and drug offenses, the
severity rating is based on the amount or
quantity involved and not on the number of
separate instances.

(d) Intervening Arrests. Where offenses or-
dinarily graded by aggregation of value/
quantity (e.g., property or drug offenses) are
separated by an intervening arrest, grade (1)
by aggregation of value/quantity or (2) as
multiple separate offenses, whichever results
in a higher severity category.

(e) Income Tax Violations Related to Other
Criminal Activity. Where the circumstances
indicate that the offender’s income tax vio-
lations are related to failure to report in-
come from other criminal activity (e.g., fail-
ure to report income from a fraud offense)
grade as tax evasion or according to the un-
derlying criminal activity established,
whichever is higher. Do not grade as mul-
tiple separate offenses.

3. In cases where multiple sentences have
been imposed (whether consecutive or con-
current, and whether aggregated or not) an
offense severity rating shall be established
to reflect the overall severity of the underly-
ing criminal behavior. This rating shall
apply whether or not any of the component
sentences have expired.

4. The prisoner is to be held accountable
for his own actions and actions done in con-
cert with others; however, the prisoner is not
to be held accountable for activities commit-
ted by associates over which the prisoner has
no control and could not have been reason-
ably expected to foresee. However, if the
prisoner has been convicted of a conspiracy,
he must be held accountable for the criminal
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activities committed by his co-conspirators,
provided such activities were committed in
furtherance of the conspiracy and subse-
quent to the date the prisoner joined the
conspiracy. However, if the prisoner has been
convicted of a conspiracy, he must be held
accountable for the criminal activities com-
mitted by his co-conspirators, provided such
activities were committed in furtherance of
the conspiracy and subsequent to the date
the prisoner joined the conspiracy, except in
the case of an independent, small-scale oper-
ator whose role in the conspiracy was nei-
ther established nor significant. An offender
has an ‘‘established’’ role in a conspiracy if,
for example, he takes orders to perform a
function that assist others to further the ob-
jectives of the conspiracy, even if his activi-
ties did not significantly contribute to those
objectives. For such offenders, however, a
‘‘peripheral role’’ reduction may be consid-
ered.

5. The following are examples of cir-
cumstances that may be considered as aggra-
vating factors: extreme cruelty or brutality
to a victim; the degree of permanence or
likely permanence of serious bodily injury
resulting from the offender’s conduct; an of-
fender’s conduct while attempting to evade
arrest that causes circumstances creating a
significant risk of harm to other persons
(e.g., causing a high speed chase or provok-
ing the legitimate firing of a weapon by law
enforcement officers).

6. The phrase ‘‘may be considered an aggra-
vating/mitigating factor’’ is used in this
index to provide guidance concerning certain
circumstances which may warrant a decision
above or below the guidelines. This does not
restrict consideration of above or below
guidelines decisions only to these cir-
cumstances, nor does it mean that a decision
above or below the guidelines is mandated in
every such case.

Subchapter B—Definitions

1. ‘‘Accessory after the fact’’ refers to the
conduct of one who, knowing an offense has
been committed, assists the offender to avoid
apprehension, trial, or punishment (e.g., by
assisting in disposal of the proceeds of an of-
fense).

NOTE: Where the conduct consists of con-
cealing an offense by making false state-
ments not under oath, grade as ‘‘misprision
of felony’’. Where the conduct consists of
haboring a fugitive, grade as ‘‘harboring a
fugitive’’.

2. ‘‘Assassination kit’’ refers to a disguised
weapon designed to kill without attracting
attention. Unlike other weapons such as
sawed-off shotguns which can be used to in-
timidate, assassination kits are intended to
be undetectable in order to make the victim
and bystanders unaware of the threat. A typ-
ical assassination kit is usually, but not al-
ways, a firearm with a silencer concealed in

a briefcase or similar disguise and fired with-
out showing the weapon.

3. ‘‘Bodily injury’’ refers to injury of a type
normally requiring medical attention [e.g.,
broken bone(s), laceration(s) requiring
stitches, severe bruises].

4. ‘‘Carnal knowledge’’ refers to sexual
intercourse with a female who is less than 16
years of age and is not the wife of the of-
fender.

5. ‘‘Extortionate extension of credit’’ refers
to any extension of credit with respect to
which it is the understanding of the creditor
and the debtor at the time it is made that
delay in making repayment or failure to
make repayment could result in the use of
violence or other criminal means to cause
harm to the person, reputation, or property
of any person.

6. ‘‘Failure to appear’’ refers to the viola-
tion of court imposed conditions of release
pending trial, appeal, or imposition or execu-
tion of sentence by failure to appear before
the court or to surrender for service of sen-
tence.

7. ‘‘Forcible felony’’ includes, but shall not
be limited to, kidnaping, rape or sodomy,
aircraft piracy or interference with a flight
crew, arson or property destruction offenses,
escape, robbery, extortion, or criminal entry
offenses, and attempts to commit such of-
fenses.

8. ‘‘Involuntary manslaughter’’ refers to
the unlawful killing of a human being with-
out malice in the commission of an unlawful
act not amounting to a felony, or in the
commission in a unlawful manner, or with-
out due caution and circumspection, of a
lawful act which might produce death.

9. ‘‘Misprision of felony’’ refers to the con-
duct of one who, having knowledge of the ac-
tual commission of a felony, conceals and
does not as soon as possible make known the
same to some judge or other person in civil
or military authority. The ‘‘concealment’’
described above requires an act of commis-
sion (e.g., making a false statement to a law
enforcement officer).

10. ‘‘Murder’’ refers to the unlawful killing
of a human being with malice aforethought.
‘‘With malice aforethought’’ generally refers
to a finding that the offender formed an in-
tent to kill or do serious bodily harm to the
victim without just cause or provocation.

11. ‘‘Opiate’’ includes heroin, morphine,
opiate derivatives, and synthetic opiate sub-
stitutes.

12. ‘‘Other illicit drug offenses’’ include,
but are not limited to, offenses involving the
following: amphetamines, hallucinogens,
barbiturates, methamphetamines, and
phencyclidine (PCP).

13. ‘‘Other medium of exchange’’ includes,
but is not limited to, postage stamps, gov-
ernmental money orders, or governmental
coupons redeemable for cash or goods.
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14. ‘‘Peripheral role’’ in drug offenses refers
to conduct such as that of a person hired as
a deckhand on a marijuana boat, a person
hired to help offload marijuana, a person
with no special skills hired as a simple cou-
rier of drugs on a commerical airline flight,
or a person hired as a chauffeur in a drug
transaction. This definition does not include
persons with decision-making or supervisory
authority, persons with relevant special
skills (e.g., a boat captain, chemist, or air-
plane pilot), or persons who finance such op-
erations. Individuals who transport unusu-
ally large amounts of drugs (e.g., 50 kilos of
cocaine or more) or who otherwise appear to
have a high degree of trust, professionalism,
or control will be considered to be ‘‘trans-
porters’’ and not ‘‘simple couriers.’’

15. ‘‘Protected person’’ refers to a person
listed in 18 U.S.C. 351 (relating to Members of
Congress), 1116 (relating to foreign officials,
official guests, and internationally protected
persons), or 1751 (relating to presidential as-
sassination and officials in line of succes-
sion).

16. ‘‘Serious bodily injury’’ refers to injury
creating a substantial risk of death, major
disability or loss of a bodily function, or dis-
figurement.

17. ‘‘Serious bodily injury is the result in-
tended’’ refers to a limited category of of-
fense behaviors where the circumstances in-
dicate that the bodily injury intended was
serious (e.g., throwing acid in a person’s
face, or firing a weapon at a person) but
where it is not established that murder was
the intended object. Where the cir-
cumstances establish that murder was the
intended object, grade as an ‘attempt to
murder’.

18. ‘‘Sexual exploitation of children’’ refers
to employing, using, inducing, enticing, or
coercing a person less than 18 years of age to
engage in any sexually explicit conduct for
the purpose of producing a visual or print
medium depicting such conduct with knowl-
edge or reason to know that such visual or
print medium will be distributed for sale,
transported in interstate or foreign com-
merce, or mailed. It also includes knowingly
transporting, shipping, or receiving such vis-
ual or print medium for the purposes of dis-
tributing for sale, or knowingly distribution
for sale such visual or print medium.

19. ‘‘Trafficking in stolen property’’ refers
to receiving stolen property with intent to
sell.

20. The ‘‘value of the property’’ is deter-
mined by estimating the actual or potential
replacement cost to the victim. The ‘‘actual
replacement cost’’ is the value or money per-
manently lost to the victim through theft/
forgery/fraud. The ‘‘potential replacement
cost’’ refers to the total loss the offender
specifically intended to cause by theft/for-
gery/fraud, or the total amount of the vic-
tim’s money or property unlawfully exposed

to risk of loss through theft/forgery/fraud
notwithstanding subsequent recovery by the
victim. The highest of these three values is
the value to be used in rating the offense on
the guidelines.

21. ‘‘Voluntary manslaughter’’ refers to the
unlawful killing of a human being without
malice upon a sudden quarrel or heat of pas-
sion.’’

SALIENT FACTOR SCORING MANUAL

The following instructions serve as a guide
in computing the salient factor score.

ITEM A. PRIOR CONVICTIONS/ADJUDICA-
TIONS (ADULT OR JUVENILE) [[None =
3; One = 2; Two or three = 1; Four or
more. . . . = 0]]

A.1 In General. Count all convictions/adju-
dications (adult or juvenile) for criminal of-
fenses (other than the current offense) that
were committed prior to the present period
of confinement, except as specifically noted.
Convictions for prior offenses that are
charged or adjudicated together (e.g., three
burglaries) are counted as a single prior con-
viction, except when such offenses are sepa-
rated by an intervening arrest (e.g., three
convictions for larceny and a conviction for
an additional larceny committed after the
arrest for the first three larcenies would be
counted as two prior convictions, even if all
four offenses were adjudicated together). Do
not count the current federal offense or
state/local convictions resulting from the
current federal offense (i.e., offenses that are
considered in assessing the severity of the
current offense). Exception: Where the first
and last overt acts of the current offense be-
havior are separated by an intervening fed-
eral conviction (e.g., after conviction for the
current federal offense, the offender commits
another federal offense while on appeal
bond), both offenses are counted in assessing
offense severity; the earlier offense is also
counted as a prior conviction in the salient
factor score.

A.2 Convictions. (a) Felony convictions are
counted. Non-felony convictions are counted,
except as listed under (b) and (c). Convic-
tions for driving while intoxicated/while
under the influence/while impaired, or leav-
ing the scene of an accident involving injury
or an attended vehicle are counted. For the
purpose of scoring Item A of the salient fac-
tor score, use the offense of conviction.

(b) Convictions for the following offenses
are counted only if the sentence resulting
was a commitment of more than thirty days
(as defined in item B) or probation of one
year or more (as defined in Item E), or if the
record indicates that the offense was classi-
fied by the jurisdiction as a felony (regard-
less of sentence):

1. Contempt of court;
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2. Disorderly conduct/disorderly person/
breach of the peace/disturbing the peace/ut-
tering loud and abusive language;

3. Driving without a license/with a revoked
or suspended license/with a false license;

4. False information to a police officer;
5. Fish and game violations;
6. Gambling (e.g., betting on dice, sports,

cards) [Note: Operation or promotion of or
employment in an unlawful gambling busi-
ness is not included herein];

7. Loitering;
8. Non-support;
9. Prostitution;
10. Resisting arrest/evade and elude;
11. Trespassing;
12. Reckless driving;
13. Hindering/failure to obey a police offi-

cer;
14. Leaving the scene of an accident (ex-

cept as listed under (a)).
(c) Convictions for certain minor offenses

are not counted, regardless of sentence.
These include:

1. Hitchhiking;
2. Local regulatory violations;
3. Public intoxication/possession of alcohol

by a minor/possession of alcohol in an open
container;

4. Traffic violations (except as specifically
listed);

5. Vagrancy/vagabond and rogue;
6. Civil contempt.
A.3 Juvenile Conduct. Count juvenile con-

victions/adjudications except as follows:
(a) Do not count any status offense (e.g.,

runaway, truancy, habitual disobedience) un-
less the behavior included a criminal offense
which would otherwise be counted;

(b) Do not count any criminal offense com-
mitted at age 15 or less, unless it resulted in
a commitment of more than 30 days.

A.4 Military Conduct. Count military con-
victions by general or special court-martial
(not summary court-maritial or Article 15
disciplinary proceeding) for acts that are
generally prohibited by civilian criminal law
(e.g., assault, theft). Do not count convic-
tions for strictly military offenses. Note:
This does not preclude consideration of seri-
ous or repeated military misconduct as a
negative indicant of parole prognosis (i.e., a
possible reason for overriding the salient fac-
tor score in relation to this item).

A.5 Diversion. Conduct resulting in diver-
sion from the judicial process without a find-
ing of guilt (e.g., deferred prosecution, proba-
tion without plea) is not to be counted in
scoring this item. However, behavior result-
ing in a judicial determination of guilt or an
admission of guilt before a judicial body
shall be counted as a conviction even if a
conviction is not formally entered.

A.6 Setting Aside of Convictions/Restora-
tion of Civil Rights Setting aside or removal
of juvenile convictions/adjudications is nor-
mally for civil purposes (to remove civil pen-

alties and stigma). Such convictions/adju-
dications are to be counted for purposes of
assessing parole prognosis. This also applies
to adult convictions/adjudications which
may be set aside by various methods (includ-
ing pardon). However, convictions/adjudica-
tions that were set aside or pardoned on
grounds of innocence are not to be counted.

A.7 Convictions Reversed or Vacated on
Grounds of Constitutional or Procedural
Error. Exclude any conviction reversed or
vacated for constitutional or procedural
grounds, unless the prisoner has been retried
and reconvicted. It is the Commission’s pre-
sumption that a conviction/adjudication is
valid, except under the limited cir-
cumstances described in the first note below.
If a prisoner challenges such conviction he/
she should be advised to petition for a rever-
sal of such conviction in the court in which
he/she was originally tried, and then to pro-
vide the Commission with evidence of such
reversal. Note: Occasionally the presentence
report documents facts clearly indicating
that a conviction was unconstitutional for
deprivation of counsel [this occurs only when
the conviction was for a felony, or for a less-
er offense for which imprisonment was actu-
ally imposed; and the record is clear that the
defendant (1) was indigent, and (2) was not
provided counsel, and (3) did not waive coun-
sel]. In such case, do not count the convic-
tion. Similarly, do not count a conviction if:
(1) the offender has petitioned the appro-
priate court to overturn a felony conviction
that occurred prior to 1964, or a mis-
demeanor/petty offense conviction that oc-
curred prior to 1973 (and the offender claims
he served a jail sentence for the non-felony
conviction); (2) the offender asserts he was
denied his right to counsel in the prior con-
viction; and (3) the offender provides evi-
dence (e.g., a letter from the court clerk)
that the records of the prior conviction are
unavailable. Note: If a conviction found to be
invalid is nonetheless supported by persua-
sive information that the offender commit-
ted the criminal act, this information may
be considered as a negative indicant of pa-
role prognosis (i.e., a possible reason for
overriding the salient factor score).

A.8 Ancient Prior Record. If both of the fol-
lowing conditions are met: (1) The offender’s
only countable convictions under Item A oc-
curred at least ten years prior to the com-
mencement of the current offense behavior
(the date of the last countable conviction
under Item A refers to the date of the con-
viction, itself, not the date of the offense
leading to conviction), and (2) there is at
least a ten year commitment free period in
the community (including time on probation
or parole) between the last release from a
countable commitment (under Item B) and
the commencement of the current offense be-
havior; then convictions/commitments prior
to the above ten year period are not to be
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counted for purposes of Item A, B, or C. Note:
This provision does not preclude consider-
ation of earlier behavior (e.g., repetition of
particularly serious or assaultive conduct) as
a negative indicant of parole prognosis (i.e.,
a possible reason for overriding the salient
factor score). Similarly, a substantial crime
free period in the community, not amount-
ing to ten years, may, in light of other fac-
tors, indicate that the offender belongs in a
better risk category than the salient factor
score indicates.

A.9 Foreign Convictions. Foreign convic-
tions (for behavior that would be criminal in
the United States) are counted.

A.10 Tribal Court Convictions. Tribal court
convictions are counted under the same
terms and conditions as any other convic-
tion.

A.11 Forfeiture of Collateral. If the only
known disposition is forfeiture of collateral,
count as a conviction (if a conviction for
such offense would otherwise be counted).

A.12 Conditional/Unconditional Discharge
(New York State). In N.Y. State, the term
‘‘conditional discharge’’ refers to a convic-
tion with a suspended sentence and unsuper-
vised probation; the term ‘‘unconditional
discharge’’ refers to a conviction with a sus-
pended sentence. Thus, such N.Y. State dis-
positions for countable offenses are counted
as convictions.

A.13 Adjudication Withheld (Florida). In
Florida, the term ‘‘adjudication withheld’’
refers to a disposition in which a formal con-
viction is not entered at the time of sentenc-
ing, the purpose of which is to allow the de-
fendant to retain his civil rights and not to
be classified as a convicted felon. Since the
disposition of adjudication withheld is char-
acterized by an admission of guilt and/or a
finding of guilt before a judicial body, dis-
positions of ‘‘adjudication withheld’’ are to
be counted as convictions for salient factor
scoring purposes. However, it is not consid-
ered a conviction on which forfeiture of
street time can be based.
ITEM B. PRIOR COMMITMENTS OF MORE

THAN THIRTY DAYS (ADULT OR JU-
VENILE) [[None=-2; One or two=1; Three
or more=0]]

B.1 Count all prior commitments of more
than thirty days (adult or juvenile) resulting
from a conviction/adjudication listed under
Item A, except as noted below. Also count
commitments of more than thirty days im-
posed upon revocation of probation or parole
where the original probation or parole re-
sulted from a conviction/adjudication count-
ed under Item A.

B.2 Count only commitments that were
imposed prior to the commission of the last
overt act of the current offense behavior.
Commitments imposed after the current of-
fense are not counted for purposes of this
item. Concurrent or consecutive sentences

(whether imposed as the same time or at dif-
ferent times) that result in a continuous pe-
riod of confinement count as a single com-
mitment. However, a new court commitment
of more than thirty days imposed for an es-
cape/attempted escape or for criminal behav-
ior committed while in confinement/escape
status counts as a separate commitment.

B.3 Definitions. (a) This item only includes
commitments that were actually imposed.
Do not count a suspended sentence as a com-
mitment. Do not count confinement pending
trial or sentencing or for study and observa-
tion as a commitment unless the sentence is
specifically to ‘‘time served’’. If a sentence
imposed is subsequently reconsidered and re-
duced, do not count as a commitment if it is
determined that the total time served, in-
cluding jail time, was 30 days or less. Count
a sentence to intermittent confinement (e.g.,
weekends) totalling more than 30 days.

(b) This item includes confinement in
adult or juvenile institutions, and residen-
tial treatment centers. It does not include
foster home placement. Count confinement
in a community treatment center when part
of a committed sentence. Do not count con-
finement in a CTC when imposed as a condi-
tion of probation or parole. Do not count
self-commitment for drug or alcohol treat-
ment.

(c) If a committed sentence of more then
thirty days is imposed prior to the current
offense but the offender avoids or delays
service of the sentence (e.g., by absconding,
escaping, bail pending appeal), count as a
prior commitment. Note: Where the subject
unlawfully avoids service of a prior commit-
ment by escaping or failing to appear for
service of sentence, this commitment is also
to be considered in Items D and E. Example:
An offender is sentenced to a term of three
years confinement, released on appeal bond,
and commits the current offense. Count as a
previous commitment under Item B, but not
under Items D and E. To be considered under
Items D and E, the avoidance of sentence
must have been unlawful (e.g., escape or fail-
ure to report for service or sentence).

ITEM C. AGE AT COMMENCEMENT OF
THE CURRENT OFFENSE/PRIOR COM-
MITMENTS OF MORE THAN THIRTY
DAYS (ADULT OR JUVENILE)

C.1 Score 2 if the subject was 26 years of
age or more at the commencement of the
current offense and has fewer than five prior
commitments.

C.2 Score 1 if the subject was 20–25 years
of age at the commencement of the current
offense and has fewer than five prior com-
mitments.

C.3 Score 0 if the subject was 19 years of
age or less at the commencement of the cur-
rent offense, or if the subject has five or
more prior commitments.
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C.4 Definitions. (a) Use the age at the com-
mencement of the subject’s current federal
offense behavior, except as noted under spe-
cial instructions for federal probation/parole/
confinement/escape status violators.

(b) Prior commitment is defined under
Item B.

ITEM D. RECENT COMMITMENT FREE PE-
RIOD (THREE YEARS)

D.1 Score 1 if the subject has no prior
commitments; or if the subject was released
to the community from his/her last prior
commitment at least three years prior to
commencement of his/her current offense be-
havior.

D.2 Score 0 if the subject’s last release to
the community from a prior commitment oc-
curred less than three years prior to the cur-
rent offense behavior; or if the subject was in
confinement/escape status at the time of the
current offense.

D.3 Definitions. (a) Prior commitment is
defined under Item B.

(b) Confinement/escape status is defined
under Item E.

(c) Release to the community means re-
lease from confinement status (e.g., a person
paroled through a CTC is released to the
community when released from the CTC, not
when placed in the CTC).

ITEM E. PROBATION/PAROLE/CONFINE-
MENT/ESCAPE STATUS VIOLATOR
THIS TIME

E.1 Score 1 if the subject was not on pro-
bation or parole, nor in confinement or es-
cape status at the time of the current offense
behavior; and was not committed as a proba-
tion, parole, confinement, or escape status
violator this time.

E.2 Score 0 if the subject was on proba-
tion or parole or in confinement or escape
status at the time of the current offense be-
havior; or if the subject was committed as a
probation, parole, confinement, or escape
status violator this time.

E.3 Definitions. (a) The term probation/pa-
role refers to a period of federal, state, or
local probation or parole supervision. Occa-
sionally, a court disposition such as ‘sum-
mary probation’ or ‘unsupervised probation’
will be encountered. If it is clear that this
disposition involved no attempt at super-
vision, it will not be counted for purposes of
this item. Note: Unsupervised probation/pa-
role due to deportation is counted in scoring
this item.

(b) The term ‘parole’ includes parole, man-
datory parole, conditional release, or manda-
tory release supervision (i.e., any form of su-
pervised release).

(c) The term ‘confinement/escape status’
includes institutional custody, work or
study release, pass or furlough, community
treatment center confinement, or escape
from any of the above.

ITEM F. HISTORY OF HEROIN/OPIATE DE-
PENDENCE

F.1 Score 1 if the subject has no history of
heroin or opiate dependence.
F.2 Score 0 if the subject has any record of
heroin or opiate dependence.

F.3 Ancient Heroin/Opiate Record. If the
subject has no record of heroin/opiate de-
pendence within ten years (not counting any
time spent in confinement), do not count a
previous heroin/opiate record in scoring this
item.

F.4 Definition. For calculation of the sa-
lient factor score, the term ‘heroin/opiate de-
pendence’ is restricted to dependence on her-
oin, morphine, or dilaudid. Dependence re-
fers to physical or psychological dependence,
or regular or habitual usage. Abuse of other
opiate or non-opiate substances is not count-
ed in scoring this item. However, this does
not preclude consideration of serious abuse
of a drug not listed above as a negative indi-
cant of parole prognosis (i.e., a possible rea-
son for overriding the salient factor score in
relation to this item).
ITEM G. OLDER OFFENDERS

G.1 Score 1 if the offender was 41 years of
age or more at the commencement of the
current offense and the total score from
Items A–F is 9 or less.

G.2 Score 0 if the offender was less than 41
years of age at the commencement of the
current offense or if the total score from
Items A–F is 10.

SPECIAL INSTRUCTIONS—FEDERAL PROBATION
VIOLATORS

Item A Count the original federal offense
as a prior conviction. Do not count the con-
duct leading to probation revocation as a
prior conviction.

Item B Count all prior commitments of
more than thirty days which were imposed
prior to the behavior resulting in the current
probation revocation. If the subject is com-
mitted as a probation violator following a
‘split sentence’ for which more than thirty
days were served, count the confinement por-
tion of the ‘split sentence’ as a prior com-
mitment. Note: The prisoner is still credited
with the time served toward the current
commitment.

Item C Use the age at commencement of
the probation violation, not the original of-
fense.

Item D Count backwards three years from
the commencement of the probation viola-
tion.

Item E By definition, no point is credited
for this item. Exception: A case placed on un-
supervised probation (other than for deporta-
tion) would not lose credit for this item.

Item F No special instructions.
Item G Use the age at commencement of

the probation violation, not the original of-
fense.
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SPECIAL INSTRUCTIONS—FEDERAL PAROLE
VIOLATORS

Item A The conviction from which pa-
roled counts as a prior conviction.

Item B The commitment from which pa-
roled counts as a prior commitment.

Item C Use the age at commencement of
the new criminal behavior/parole violation
behavior.

Item D Count backwards three years from
the commencement of the new criminal be-
havior/parole violation behavior.

Item E By definition, no point is credited
for this item.

Item F No special instructions.
Item G Use the age at commencement of

the new criminal/parole violation behavior.

SPECIAL INSTRUCTIONS—FEDERAL CONFINE-
MENT/ESCAPE STATUS VIOLATORS WITH NEW
CRIMINAL BEHAVIOR IN THE COMMUNITY

Item A The conviction being served at the
time of the confinement/escape status viola-
tion counts as a prior conviction.

Item B The commitment being served at
the time of the confinement/escape status
violation counts as a prior commitment.

Item C Use the age at commencement of
the confinement/escape status violation.

Item D By definition, no point is credited
for this item.

Item E By definition, no point is credited
for this item.

Item F No special instructions.
Item G Use the age at commencement of

the confinement/escape status violation.

(18 U.S.C. 4203(a)(1); 18 U.S.C. 4204(a)(6))

[47 FR 56336, Dec. 16, 1982]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 2.20, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

§ 2.21 Reparole consideration guide-
lines.

(a)(1) If revocation is based upon ad-
ministrative violation(s) only, grade
the behavior as if a Category One of-
fense under § 2.20.

(2) If a finding is made that the pris-
oner has engaged in behavior constitut-
ing new criminal conduct, the appro-
priate severity rating for the new
criminal behavior shall be calculated.
New criminal conduct may be deter-
mined either by a new federal, state, or
local conviction or by an independent
finding by the Commission at revoca-
tion hearing. As violations may be for
state or local offenses, the appropriate
severity level may be determined by

analogy with listed federal offense be-
haviors.

(b) The guidelines for parole consid-
eration specified at 28 CFR 2.20 shall
then be applied with the salient factor
score recalculated. The conviction and
commitment from which the offender
was released shall be counted as a prior
conviction and commitment.

(c) Time served on a new state or fed-
eral sentence shall be counted as time
in custody for reparole guideline pur-
poses. This does not affect the com-
putation of the expiration date of the
violator term as provided by §§ 2.47(d)
and 2.52 (c) and (d).

(d) The above are merely guidelines.
A decision outside these guidelines (ei-
ther above or below) may be made
when circumstances warrant.

[50 FR 40368, Oct. 3, 1985]

§ 2.22 Communication with the Com-
mission.

Attorneys, relatives, or interested
parties wishing a personal interview to
discuss a specific case with a represent-
ative of the Commission must submit a
written request to the appropriate of-
fice setting forth the nature of the in-
formation to be discussed. Such inter-
view may be conducted by a Commis-
sioner or assigned staff, and a written
summary of each such interview shall
be prepared and placed in the prisoner’s
file.

[43 FR 22707, May 28, 1978]

§ 2.23 Delegation to hearing examin-
ers.

(a) There is hereby delegated to hear-
ing examiners the authority necessary
to conduct hearings and to make rec-
ommendations relative to the grant or
denial of parole or reparole, revocation
or reinstatement of parole or manda-
tory release, and conditions of parole.
Any hearing may be conducted by a
single examiner or by a panel of exam-
iners. A Executive Hearing Examiner
shall function as a hearing examiner
for the purpose of obtaining a panel
recommendation whenever the Re-
gional Commissioner has not ordered
that a hearing be conducted by a panel
of two examiners.

(b) The concurrence of two hearing
examiners, or of a hearing examiner
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and the Executive Hearing Examiner,
shall be required to obtain a panel rec-
ommendation to the Regional Commis-
sioner. A panel recommendation is re-
quired in each case decided by a Re-
gional Commissioner after the holding
of a hearing.

(c) An examiner panel recommenda-
tion consists of two concurring exam-
iner votes. In the event of divergent
votes, the case shall be referred to an-
other hearing examiner (or to the Ex-
ecutive Hearing Examiner in the case
of a hearing conducted by a panel of ex-
aminers) for another vote. If concur-
ring votes do not result from such a re-
ferral, the case shall be referred to any
available hearing examiner until a
panel recommendation is obtained.

(d) A recommendation of a hearing
examiner panel shall become an effec-
tive Commission decision only upon
the Regional Commissioner’s approval,
and docketing at the regional office.

[44 FR 3408, Jan. 16, 1979, as amended at 45
FR 84052, Dec. 12, 1980; 59 FR 45625, Sept. 2,
1994; 60 FR 51349, Oct. 2, 1995]

§ 2.24 Review of panel recommenda-
tion by the Regional Commissioner.

(a) A Regional Commissioner may re-
view the recommendation of any exam-
iner panel and refer this recommenda-
tion, prior to written notification to
the prisoner, with his recommendation
and vote to the National Commis-
sioners for consideration and any ac-
tion deemed appropriate. Written no-
tice of this referral action shall be
mailed or transmitted to the prisoner
within twenty-one days of the date of
the hearing. The Regional Commis-
sioner and each National Commissioner
shall have one vote and decisions shall
be based upon the concurrence of two
votes. Action shall be taken by the Na-
tional Commissioners within thirty
days of the date of referral action by
the Regional Commissioner, except in
emergencies.

(b) Notwithstanding the provisions of
paragraph (a) of this section, a Re-
gional Commissioner may:

(1) On his own motion, modify or re-
verse the recommendation of a hearing
examiner panel that is outside the
guidelines to bring the decision closer
to (or to) the nearer limit of the appro-
priate guideline range; or

(2) On his own motion, modify the
recommendation of a hearing examiner
panel to bring the decision to a date
not to exceed six months from the date
recommended by the examiner panel;

(3) Return the case to the institution
for a rehearing, provided that a notice
of action is sent to the prisoner speci-
fying the purpose of the rehearing;

(4) Designate the case for the original
jurisdiction of the Commission pursu-
ant to § 2.17.

[42 FR 39809, Aug. 5, 1977, as amended at 45
FR 84053, Dec. 22, 1980; 46 FR 35639, July 10,
1981]

§ 2.25 [Reserved]

§ 2.26 Appeal to National Appeals
Board.

(a) A prisoner or parolee may submit
to the National Appeals Board a writ-
ten appeal of any decision to grant
(other than a decision to grant parole
on the date of parole eligibility), re-
scind, deny, or revoke parole, except
that any appeal of a Commission deci-
sion pursuant to § 2.17 shall be pursuant
to § 2.27. This appeal must be filed on a
form provided for that purpose within
thirty days from the date of entry of
such decision. No exhibits are to be at-
tached to an administrative appeal un-
less the documents therein contain new
information and materials not already
in the possession of the Commission.
Any submitted exhibits which are cop-
ies of material already in the Commis-
sion’s files will not be retained by the
Commission.

(b)(1) The National Appeals Board
may: Affirm the decision of a Regional
Commissioner on the vote of a single
Commissioner other than the Commis-
sioner who issued the decision from
which the appeal is taken; or modify or
reverse the decision of a Regional Com-
missioner, or order a new hearing, upon
the concurrence of two Commissioners.
The Commissioner first reviewing the
case may in his discretion circulate the
case for review and vote by the other
Commissioners notwithstanding his
own vote to affirm the Regional Com-
missioner’s decision. In such event, the
case shall be decided by the concur-
rence of two out of three votes.

(2) All Commissioners serve as mem-
bers of the National Appeals Board,
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and it shall in no case be an objection
to a decision of the Board that the
Commissioner who issued the decision
from which an appeal is taken partici-
pated as a voting member on appeal.

(c) The National Appeals Board shall
act within sixty days of receipt of the
appellant’s papers, to affirm, modify,
or reverse the decision. Decisions of
the National Appeals Board shall be
final.

(d) If no appeal is filed within thirty
days of the date of entry of the original
decision, such decision shall stand as
the final decision of the Commission.

(e) Appeals under this section may be
based upon the following grounds:

(1) That the guidelines were incor-
rectly applied as to any or all of the
following:

(i) Severity rating;
(ii) Salient factor score;
(iii) Time in custody;
(2) That a decision outside the guide-

lines was not supported by the reasons
or facts as stated;

(3) That especially mitigating cir-
cumstances (for example, facts relating
to the severity of the offense or the
prisoner’s probability of success on pa-
role) justify a different decision;

(4) That a decision was based on erro-
neous information, and the actual facts
justify a different decision;

(5) That the Commission did not fol-
low correct procedure in deciding the
case, and a different decision would
have resulted if the error had not oc-
curred;

(6) There was significant information
in existence but not known at the time
of the hearing;

(7) There are compelling reasons why
a more lenient decision should be ren-
dered on grounds of compassion.

(f) Upon the written request of the
Attorney General seeking review of a
decision of a Regional Commissioner,
which is received within 30 days of such
decision, the National Appeals Board
shall reaffirm, modify, or reverse the
Regional Commissioner’s decision
within 60 days of receipt of the Attor-
ney General’s request. The National
Appeals Board shall inform the Attor-
ney General and the prisoner to whom
the decision applies in writing of its
decision and the reasons therefor. In
the event the Attorney General sub-

mits new and significant information
that has not previously been disclosed
to the prisoner prior to a hearing under
these rules, the National Appeals
Board shall act within 60 days to reaf-
firm, modify or reverse the Regional
Commissioner’s decision, but shall also
remand the case for a new hearing if its
decision is adverse to the prisoner. The
prisoner shall have disclosure of the
new information, and the opportunity
to dispute that information under
§ 2.19(c) of this part. Following the
hearing, the case shall be returned to
the National Appeals Board, together
with a recommendation from the hear-
ing examiner, to render a final Com-
mission decision as to the disposition
of the case.

[49 FR 44098, Nov. 2, 1984, as amended at 51
FR 32785, Sept. 16, 1986; 59 FR 40258, Aug. 8,
1994; 61 FR 55743, Oct. 29, 1996]

§ 2.27 Petition for reconsideration of
original jurisdiction decisions.

(a) A petition for reconsideration
may be filed with the Commission in
cases decided under the procedure spec-
ified in § 2.17 within thirty days of the
date of such decision. A form is pro-
vided for this purpose. A petition for
reconsideration will be reviewed at the
next regularly scheduled meeting of
the Commission provided the petition
is received thirty days in advance of
such meeting. Petitions received by the
Commission less than thirty days in
advance of a regularly scheduled meet-
ing will be reviewed at the next regu-
larly scheduled meeting. The concur-
rence of two Commissioners shall be re-
quired to modify or reverse the deci-
sion for which reconsideration is
sought. If such concurrence is not ob-
tained, the previous decision shall
stand. A decision under this rule shall
be final.

(b) Attorneys, relatives, and other in-
terested parties who wish to submit
written information concerning a peti-
tion for reconsideration should send
such information to the National Ap-
peals Board, United States Parole Com-
mission, 5550 Friendship Boulevard,
Chevy Chase, Maryland 20815. Petitions
and all supporting material are to be
submitted thirty days in advance of
the meeting at which such petitions
will be considered.
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(c) If no petition for reconsideration
is filed within 30 days of the entry of a
decision under § 2.17, that decision shall
stand as the final decision of the Com-
mission.

[61 FR 13763, Mar. 28, 1996, as amended at 61
FR 55743, Oct. 29, 1996]

§ 2.28 Reopening of cases.
(a) Favorable information. Notwith-

standing the appeal procedures of § 2.26,
the appropriate Regional Commis-
sioner may, on his own motion, reopen
a case at any time upon the receipt of
new information of substantial signifi-
cance favorable to the prisoner. The
Regional Commissioner may then order
a new institutional hearing on the next
docket, or reverse or modify the deci-
sion. The following actions require the
concurrence of two out of three Com-
missioners:

(1) Any modification resulting in a
reduction of more than 180 days (other
than a modification that brings a deci-
sion from above the appropriate guide-
line range closer to, or to, the nearer
limit of the appropriate guideline
range);

(2) Any modification resulting in a
decision below the appropriate guide-
line range;

(3) Reversal of a decision (i.e., any
modification of a fifteen-year reconsid-
eration hearing decision to a presump-
tive or effective parole date). Decisions
requiring a second or additional vote
shall be referred to the National Com-
missioners under the procedures of 28
CFR 2.24(a). Original jurisdiction cases
may be reopened upon the motion of
the appropriate Regional Commis-
sioner under the procedures of § 2.17.

(b) Institutional misconduct. Consider-
ation of disciplinary infractions and al-
legations of new criminal conduct oc-
curring after the setting of a parole
date are subject to the provisions of
§ 2.14 (in the case of a prisoner with a
presumptive date) and § 2.34 (in the case
of a prisoner with an effective date of
parole).

(c) Additional sentences. If a prisoner
receives an additional concurrent or
consecutive federal sentence following
his initial parole consideration, the Re-
gional Commissioner shall reopen his
case for a new initial hearing on the
next regularly scheduled docket to con-

sider the additional sentence and re-
evaluate the case. Such action shall
void the previous presumptive or effec-
tive release date. However, a new ini-
tial hearing is not mandatory where
the Commission has previously evalu-
ated the new criminal behavior, which
led to the additional federal sentence,
at a rescission hearing under 28 CFR
2.34; except where the new sentence ex-
tends the mandatory release date for a
prisoner previously continued to the
expiration of his sentence.

(d) Conviction after revocation. Upon
receipt of information subsequent to
the revocation hearing that a prisoner
whose parole has been revoked has sus-
tained a new conviction for conduct
while on parole, the Regional Commis-
sioner may reopen the case pursuant to
§ 2.52(c)(2) for a special reconsideration
hearing on the next regularly sched-
uled docket to consider forfeiture of
time spent on parole and such further
action as may be appropriate. The
entry of a new order shall void any pre-
sumptive or effective release date pre-
viously established.

(e) Release planning. When an effec-
tive date of parole has been set by the
Commission, release on that date shall
be conditioned upon the completion of
a satisfactory plan for parole super-
vision. The appropriate Regional Com-
missioner may on his own motion re-
consider any case prior to release and
may reopen and advance or retard an
effective parole date for purposes of re-
lease planning. Retardation without a
hearing may not exceed 120 days.

(f) New adverse information. Upon re-
ceipt of new and significant adverse in-
formation that is not covered by para-
graphs (a) through (e) of this section, a
Commissioner may refer the case to
the National Commissioners with his
recommendation and vote to schedule
the case for a special reconsideration
hearing. Such referral shall automati-
cally retard the prisoner’s scheduled
release date until a final decision is
reached in the case. The decision to
schedule a case for a special reconsid-
eration hearing shall be based on the
concurrence of two Commissioner
votes, including the vote of the refer-
ring Commissioner. The hearing shall
be conducted in accordance with the
procedures set forth in §§ 2.12 and 2.13.
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The entry of a new order following
such hearing shall void the previously
established release date.

[44 FR 3406, Jan. 16, 1979, as amended at 46
FR 36138, July 14, 1981; 49 FR 44098, Nov. 2,
1984; 61 FR 55743, Oct. 29, 1996]

§ 2.29 Release on parole.
(a) A grant of parole shall not be

deemed to be operative until a certifi-
cate of parole has been delivered to the
prisoner.

(b) An effective date of parole shall
not be set for a date more than nine
months from the date of the hearing.
Residence in a Community Treatment
Center as part of a parole release plan
generally shall not exceed one hundred
and twenty days.

(c) When an effective date of parole
falls on a Saturday, Sunday, or legal
holiday, the Warden of the appropriate
institution shall be authorized to re-
lease the prisoner on the first working
day preceding such date.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3407, Jan. 16, 1979; 60 FR 51350, Oct. 2,
1995]

§ 2.30 False information or new crimi-
nal conduct: Discovery after re-
lease.

If evidence comes to the attention of
the Commission after a prisoner’s re-
lease that such prisoner has willfully
provided false information or misrepre-
sented information deemed significant
to his application for parole or has en-
gaged in any criminal conduct during
the current sentence prior to the deliv-
ery of the parole certificate, the Re-
gional Commissioner may reopen the
case pursuant to the procedures of
§ 2.28(f) and order the prisoner sum-
moned or retaken for hearing pursuant
to the procedures of §§ 2.49 and 2.50, as
applicable, to determine whether the
order of parole should be cancelled.

[47 FR 36635, Aug. 23, 1982]

§ 2.31 Parole to detainers: Statement of
policy.

(a) Where a detainer is lodged against
a prisoner, the Commission may grant
parole if the prisoner in other respects
meets the criteria set forth in § 2.18.
The presence of a detainer is not in

itself a valid reason for the denial of
parole.

(b) The Commission will cooperate in
working out arrangements for concur-
rent supervision with other jurisdic-
tions where it is feasible and where re-
lease on parole appears to be justified.

§ 2.32 Parole to local or immigration
detainers.

(a) When a State or local detainer is
outstanding against a prisoner whom
the Commission wishes to parole, the
Commission may order either of the
following:

(1) Parole to the actual physical cus-
tody of the detaining authorities only.
In this event, release is not to be ef-
fected except to the detainer. When
such a detainer is withdrawn, the pris-
oner is not to be released unless and
until the Commission makes a new
order of parole.

(2) Parole to the actual physical cus-
tody of the detaining authorities or an
approved plan. In this event, release is
to be effected to the community if de-
taining officials withdraw the detainer
or make no effort to assume custody of
the prisoner, providing there is an ac-
ceptable plan for community super-
vision.

(b) When the Commission wishes to
parole a prisoner subject to a detainer
filed by Federal immigration officials,
the Commission shall order the follow-
ing: Parole to the actual physical cus-
tody of the immigration authorities or
an approved plan. In this event, release
is to be effected regardless of whether
immigration officials take the prisoner
into custody, providing there is an ac-
ceptable plan for community super-
vision.

(c) As used in this section ‘‘parole to
a detainer’’ means release to the
‘‘physical custody’’ of the authorities
who have lodged the detainer. Tem-
porary detention in a jail in the county
where the institution of confinement is
located does not constitute release on
parole to such detainer. If the authori-
ties who lodged the detainer do not
take the prisoner into custody for any
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reason, he shall be returned to the in-
stitution to await further order of the
Commission.

[43 FR 38822, Aug. 31, 1978, as amended at 44
FR 3409, Jan. 16, 1979; 44 FR 31637, June 1,
1979; 44 FR 34494, June 15, 1979; 47 FR 36635,
Aug. 23, 1982]

§ 2.33 Release plans.
(a) A grant of parole is conditioned

upon the approval of release plans by
the Regional Commissioner. In general,
the following factors are considered as
elements in the prisoner’s release plan:

(1) Availability of legitimate employ-
ment and an approved residence for the
prospective parolee; and

(2) Availability of necessary
aftercare for a parolee who is ill or who
requires special care.

(b) Generally, parolees will be re-
leased only to the place of their legal
residence unless the Commission is sat-
isfied that another place of residence
will serve the public interest more ef-
fectively or will improve the prob-
ability of the applicant’s readjustment.

(c) Where the circumstances warrant,
the Commission on its own motion, or
upon recommendation of the probation
officer, may require that an adviser
who is a responsible, reputable, and
law-abiding citizen living in or near
the community in which the releasee
will reside be available to the releasee.
Such advisor shall serve under the di-
rection of and in cooperation with the
probation officer to whom the parolee
is assigned.

(d) When the prisoner has an
unsatisfied fine or restitution order, a
reasonable plan for payment [or per-
formance of services, if so ordered by
the court] shall, where feasible, be in-
cluded in the parole release plan.

[42 FR 39809, Aug. 5, 1977; 42 FR 44234, Sept.
2, 1977, as amended at 50 FR 36422, Sept. 6,
1985]

§ 2.34 Rescission of parole.
(a) When an effective date of parole

has been set by the Commission, re-
lease on that date is conditioned upon
continued satisfactory conduct by the
prisoner. If a prisoner granted such a
date has been found in violation of in-
stitution rules by a disciplinary hear-
ing officer or is alleged to have com-
mitted a new criminal act at any time

prior to the delivery of the certificate
of parole, the Regional Commissioner
shall be advised promptly of such infor-
mation. The prisoner shall not be re-
leased until the institution has been
notified that no change has been made
in the Commission’s order to parole.
Following receipt of such information,
the Regional Commissioner may re-
open the case and retard the parole
date for up to 90 days without a hear-
ing, or schedule a rescission hearing
under this section on the next avail-
able docket at the institution or on the
first docket following return to a fed-
eral institution from a Community
Treatment Center or a state or local
halfway house.

(b) Upon the ordering of a rescission
hearing under this section, the prisoner
shall be afforded written notice speci-
fying the information to be considered
at the hearing. The notice shall further
state that the purpose of the hearing
will be to decide whether rescission of
the parole date is warranted based on
the charges listed on the notice, and
shall advise the prisoner of the proce-
dural rights described below.

(c) A hearing before a disciplinary
hearing officer resulting in a finding
that the prisoner has committed a vio-
lation of disciplinary rules may be re-
lied upon by the Commission as conclu-
sive evidence of institutional mis-
conduct. However, the prisoner will be
afforded an opportunity to explain any
mitigating circumstances, and to
present documentary evidence in miti-
gation of the misconduct at the rescis-
sion hearing.

(d) In the case of allegations of new
criminal conduct committed prior to
delivery of the parole certificate, the
Commission may consider documen-
tary evidence and/or written testimony
presented by the prisoner, arresting au-
thorities, or other persons.

(e) The prisoner may be represented
at a rescission hearing by a person of
his choice. The function of the pris-
oner’s representative shall be to offer a
statement following the discussion of
the charges with the prisoner, and to
provide such additional information as
the examiner panel may require. How-
ever, the presiding hearing examiner
may limit or exclude any irrelevant or
repetitious statement.
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(f) The evidence upon which the re-
scission hearing is to be conducted
shall be disclosed to the prisoner upon
request, subject to the exemptions set
forth at § 2.55. If the parole grant is re-
scinded, the Commission shall furnish
to the prisoner a written statement of
its findings and the evidence relied
upon.

[44 FR 3406, Jan. 16, 1979, as amended at 45
FR 59871, Sept. 11, 1980; 47 FR 2313, Jan. 15,
1982; 54 FR 15173, Apr. 17, 1989]

§ 2.35 Mandatory release in the ab-
sence of parole.

(a) A prisoner shall be mandatorily
released by operation of law at the end
of the sentence imposed by the court
less such good time deductions as he
may have earned through his behavior
and efforts at the institution of con-
finement. If released pursuant to 18
U.S.C. 4164, such prisoner shall be re-
leased, as if on parole, under super-
vision until the expiration of the maxi-
mum term or terms for which he was
sentenced less 180 days. If released pur-
suant to 18 U.S.C. 4205(f), such prisoner
shall remain under supervision until
the expiration of the maximum term or
terms for which he was sentenced. In-
sofar as possible, release plans shall be
completed before the release of any
such prisoner.

(b) It is the Commission’s interpreta-
tion of the statutory scheme for parole
and good time that the only function of
good time credits is to determine the
point in a prisoner’s sentence when, in
the absence of parole, the prisoner is to
be conditionally released on super-
vision, as described in subsection (a).
Once an offender is conditionally re-
leased from imprisonment, either by
parole or mandatory release, the good
time earned during that period of im-
prisonment is of no further effect ei-
ther to shorten the period of super-
vision or to shorten the period of im-
prisonment which the offender may be
required to serve for violation of parole
or mandatory release.

(c) A prisoner committed under the
Youth Corrections Act must be ini-
tially released conditionally under su-
pervision not later than two years be-

fore the expiration of the term imposed
by the court.

[42 FR 39809, Aug. 5, 1977, as amended at 50
FR 46283, Nov. 7, 1985]

§ 2.36 Rescission guidelines.

(a) The following guidelines shall
apply to the sanctioning of disciplinary
infractions or new criminal behavior
committed by a prisoner subsequent to
the commencement of his sentence and
prior to his release on parole. These
guidelines specify the customary time
to be served for such behavior which
shall be added to the time required by
the original presumptive or effective
date. Credit shall be given towards
service of these guidelines for any time
spent in custody on a new offense that
has not been credited towards service
of the original presumptive or effective
date. If a new concurrent or consecu-
tive sentence is imposed for such be-
havior, these guidelines shall also be
applied at the initial hearing on such
term.

(1) Administrative rule infraction(s)
(including alcohol abuse) normally can
be adequately sanctioned by postpon-
ing a presumptive or effective date by
0–60 days per instance of misconduct,
or by 0–8 months in the case of use or
simple possession of illicit drugs or re-
fusal to provide a urine sample. Escape
or other new criminal conduct shall be
considered in accordance with the
guidelines set forth below.

(2) Escape/new criminal behavior in a
prison facility (including a Community
Treatment Center). The time required
pursuant to the guidelines set forth in
paragraphs (a)(2) (i) and (ii) of this sec-
tion shall be added to the time required
by the original presumptive or effec-
tive date.

(i) Escape or attempted escape—(A) Es-
cape or attempted escape, except as
listed below—8–16 months.

(B) If from non-secure custody with
voluntary return in 6 days or less—™ 6
months.

(C) If by fear or force applied to per-
son(s), grade under (ii) but not less
than Category Five.

NOTES: (1) If other criminal conduct is
committed during the escape or during time
spent in escape status, then time to be
served for the escape/attempted escape shall
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be added to that assessed for the other new
criminal conduct.

(2) Time in escape status shall not be cred-
ited.

(3) Voluntary return is defined as return-
ing voluntarily to the facility or voluntarily
turning one’s self in to a law enforcement
authority as an escapee (not in connection
with an arrest on other charges).

(4) Non-secure custody refers to custody
with no significant physical restraint [e.g.,
walkaway from a work detail outside the se-
curity perimeter of an institution; failure to
return to any institution from a pass or
unescorted furlough; or escape by stealth
from an institution with no physical perim-
eter barrier (usually a camp or community
treatment center)].

(ii) Other new criminal behavior in a
prison facility.

Severity rating in the new criminal be-
havior (from § 2.20) Guideline range

Category One .......................................... <=8 months.
Category Two .......................................... <=10 months.
Category Three ........................................ 12–16 months.
Category Four .......................................... 20–26 months.
Category Five .......................................... 36–48 months.
Category Six ............................................ 52–64 months.
Category Seven ....................................... 64–92 months.
Category Eight ......................................... 120+ months.

NOTE: Grade unlawful possession of a fire-
arm or explosives in a prison facility, other
than a community treatment center, as Cat-
egory Six. Grade unlawful possession of a
firearm in a community treatment center as
Category Four. Grade unlawful possession of
a dangerous weapon other than a firearm or
explosives (e.g., a knife) in a prison facility
or community treatment center as Category
Three.

(3) New criminal behavior in the com-
munity (e.g., while on pass, furlough,
work release, or on escape). In such
cases, the guidelines applicable to re-
parole violators under § 2.21 shall be ap-
plied, using the new offense severity
(from § 2.20) and recalculated salient
factor score (such score shall be recal-
culated as if the prisoner had been on
parole at the time of the new criminal
behavior). The time required pursuant
to these guidelines shall be added to
the time required by the original pre-
sumptive or effective date.

NOTE: Offenses committed in a prison or in
a Community Treatment Center that are not
limited to the confines of the prison or Com-
munity Treatment Center (e.g., mail fraud of
a victim outside the prison) are graded as
new criminal behavior in the community.

(b) The above are merely guidelines.
Where the circumstances warrant, a
decision outside the guidelines (above
or below) may be rendered provided
specific reasons are given. For exam-
ple, a substantial period of good con-
duct since the last disciplinary infrac-
tion in cases not involving new crimi-
nal conduct may be treated as a miti-
gating circumstance.

[45 FR 59871, Sept. 11, 1980, as amended at 51
FR 32072, Sept. 9, 1986; 52 FR 5763, Feb. 26,
1987; 52 FR 17399, May 8, 1987]

§ 2.37 Disclosure of information con-
cerning parolees; Statement of pol-
icy.

(a) Information concerning a parolee
under the Commission’s supervision
may be disclosed to a person or persons
who may be exposed to harm through
contact with that particular parolee if
such disclosure is deemed to be reason-
ably necessary to give notice that such
danger exists.

(b) Information concerning parolees
may be released by a Chief U.S. Proba-
tion Officer to a law enforcement agen-
cy (1) as deemed appropriate for the
protection of the public or the enforce-
ment of the conditions of parole or (2)
pursuant to a request under 18 U.S.C.
4203(e).

(c) Information deemed to be ‘‘public
sector’’ information may be disclosed
to third parties without the consent of
the file subject. Public sector informa-
tion encompasses the following:

(1) Name;
(2) Register number;
(3) Offense of conviction;
(4) Past and current places of incar-

ceration;
(5) Age;
(6) Sentence data on the Bureau of

Prisons sentence computation record
(BP–5);

(7) Date(s) of parole and parole rev-
ocation hearings; and

(8) The decision(s) rendered by the
Commission following a parole or pa-
role revocation proceeding, including
the dates of continuances and parole
dates. An inmate’s designated future
place of incarceration is not public in-
formation.

[47 FR 13521, Mar. 31, 1982, as amended at 52
FR 33408, Sept. 3, 1987; 63 FR 25772, May 11,
1998]
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§ 2.38 Community supervision by U.S.
Probation Officers.

(a) Pursuant to sections 3655 and
4203(b)(4) of title 18 of the U.S. Code,
U.S. Probation Officers shall provide
such parole services as the Commission
may request. In conformity with the
foregoing, probation officers function
as parole officers and provide super-
vision to persons released by parole or
as if on parole (mandatory release)
under the Commission’s jurisdiction.

(b) A parolee may be transferred to a
new district of supervision with the
permission of the probation officers of
both the transferring and receiving dis-
trict, provided such transfer is not con-
trary to instructions from the Commis-
sion.

[44 FR 3409, Jan. 16, 1979]

§ 2.39 Jurisdiction of the Commission.
(a) Jurisdiction of the Commission

over a parolee shall terminate no later
than the date of expiration of the max-
imum term or terms for which he was
sentenced, except as provided by § 2.35,
§ 2.43, or § 2.52.

(b) The parole of any parolee shall
run concurrently with the period of pa-
role or probation under any other Fed-
eral, State, or local sentence.

(c) Upon the termination of jurisdic-
tion, the Commission shall issue a cer-
tificate of discharge to such parolee
and to such other agencies as it may
determine.

[42 FR 39809, Aug. 5, 1977, as amended at 48
FR 22919, May 23, 1983]

§ 2.40 Conditions of release.
(a) The following conditions are at-

tached to every grant of parole and are
deemed necessary to provide adequate
supervision and to protect the public
welfare. They are printed on the cer-
tificates issued to each parolee and
mandatory releasee:

(1) The parolee shall go directly to
the district named in the certificate
(unless released to the custody of other
authorities). Within three days after
his arrival, he shall report to his parole
adviser, if he has one, and to the U.S.
Probation Officer whose name appears
on the certificate. If in any emergency
the parolee is unable to get in touch
with his parole adviser or his probation

officer or his office, he shall commu-
nicate with the U.S. Parole Commis-
sion, Chevy Chase, Maryland 20815–7286.

(2) If the parolee is released to the
custody of other authorities, and after
release from the physical custody of
such authorities, he is unable to report
to the U.S. Probation Officer to whom
he is assigned within three days, he
shall report instead to the nearest U.S.
Probation Officer.

(3) The parolee shall not leave the
limits fixed by his certificate of parole
without written permission from the
probation officer.

(4) The parolee shall notify his proba-
tion officer within two days of any
change in his place of residence.

(5) The parolee shall make a com-
plete and truthful written report (on a
form provided for that purpose) to his
probation officer between the first and
third day of each month, and on the
final day of parole. He shall also report
to his probation officer, at other times
as the probation officer directs, provid-
ing complete and truthful information.

(6) The parolee shall not violate any
law, nor shall he associate with persons
engaged in criminal activity. The pa-
rolee shall get in touch within two
days with his probation officer or office
if he is arrested or questioned by a law-
enforcement officer.

(7) The parolee shall not enter into
any agreement to act as an informer or
special agent for any law-enforcement
agency.

(8) The parolee shall work regularly
unless excused by his probation officer,
and support his legal dependents, if
any, to the best of his ability. He shall
report within two days to his probation
officer any changes in employment.

(9) The parolee shall not drink alco-
holic beverages to excess. He shall not
purchase, possess, use, or administer
marihuana or narcotic or other
habitforming drugs, unless prescribed
or advised by a physician. The parolee
shall not frequent places where such
drugs are illegally sold, dispensed,
used, or given away.

(10) The parolee shall not associate
with persons who have a criminal
record unless he has permission of his
probation officer.

(11) The parolee shall not possess a
firearm or other dangerous weapon.
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NOTE: Such permission may not be consid-
ered in cases in which the parolee is prohib-
ited from such possession by any federal,
state, or local law.

(12) The parolee shall permit confis-
cation by his Probation Officer of any
materials which the Probation Officer
believes may constitute contraband in
the parolee’s possession and which he
observes in plain view in the parolee’s
residence, place of business or occupa-
tion, vehicle(s), or on his person. The
Commission may also, when a reason-
able basis for doing is presented, mod-
ify the conditions of parole to require
the parolee to permit the U.S. Proba-
tion Officer to conduct searches and
seizures of concealed contraband on the
parolee’s person, and in any building,
vehicle, or other area under the parol-
ee’s control, at such times as the U.S.
Probation Officer shall decide.

(13) The parolee shall make a diligent
effort to satisfy any fine, restitution
order, court costs or assessment, and/or
court ordered child support or alimony
payment that has been, or may be, im-
posed, and shall provide such financial
information as may be requested, by
his Probation Officer, relevant to the
payment of the obligation. If unable to
pay the obligation in one sum, the pa-
rolee will cooperate with his Probation
Officer in establishing an installment
payment schedule.

(14) The parolee shall submit to a
drug test whenever ordered by his Pro-
bation Officer.

(b) The Commission or a member
thereof may at any time modify or add
to the conditions of release pursuant to
this section, on its own motion or on
the request of the United States Proba-
tion Officer supervising the parolee.
The parolee shall receive notice of the
proposed modification and unless
waived shall have ten days following
receipt of such notice to express his
views thereon. Following such ten day
period, the Commission shall have 21
days, exclusive of holidays, to order
such modification of or addition to the
conditions of release.

(c) The Commission may require a
parolee to reside in or participate in
the program of a residential treatment
center, or both, for all or part of the
period of parole.

(d) The Commission may require a
parolee, who is an addict, within the
meaning of section 4251(a), or a drug
dependent person within the meaning
of section 2(8) of the Public Health
Service Act, as amended, to participate
in the community supervision program
authorized by section 4255 for all or
part of the period of parole.

(e) The Commission may require that
a parolee remain at his place of resi-
dence during nonworking hours and, if
the Commission so directs, to have
compliance with this condition mon-
itored by telephone or electronic sig-
naling devices. A condition under this
section may be imposed only as an al-
ternative to incarceration.

(f) A parolee may petition the Com-
mission on his own behalf for a modi-
fication of conditions pursuant to this
section.

(g) The ten-day notice provision of
paragraph (b) of this section shall not
apply to a modification of the condi-
tions of parole

(1) Following a revocation hearing,
(2) Upon a finding that immediate

modification of the conditions of pa-
role is required to prevent harm to the
parolee or the public, or

(3) In response to a request by the pa-
rolee under paragraph (f) of this sec-
tion.

(h) A parolee may appeal an order to
impose or modify parole conditions
under § 2.26 not later than thirty days
after the effective date of such condi-
tions.

(i) A prisoner who, having been
granted a parole date, subsequently re-
fuses to sign the parole certificate, or
any other consent form necessary to
fulfill the conditions of parole, shall be
deemed to have withdrawn the applica-
tion for parole as of the date of refusal
to sign. To be again considered for pa-
role, the prisoner must reapply for pa-
role consideration. With respect to
prisoners who are required to be re-
leased to supervision through good
time reductions (pursuant to 18 U.S.C
4161 and 4164), the conditions of parole
set forth in this rule, and any other
special conditions ordered by the Com-
mission, shall be in full force and effect
upon the established release date re-
gardless of any refusal by the releasee
to sign the parole certificate.
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(j) Any parolee who absconds from
supervision has effectively prevented
his sentence from expiring. Therefore,
the parolee remains bound by the con-
ditions of his release and violations
committed at any time prior to execu-
tion of the warrant, whether before or
after the original expiration date, may
be charged as a basis for revocation,
and a warrant may be supplemented at
any time.

(k) A parolee or mandatory releasee
who is released after December 31, 1988,
and who is found by the Commission,
after a revocation hearing conducted
pursuant to these rules, to have been in
possession of a controlled substance
while on parole, shall have his or her
parole revoked. When considering what
action to take with regard to a parolee
who fails a drug test, the Commission
shall consider appropriate alternatives
to revocation pursuant to 18 U.S.C.
4209(a). In no case shall parole be re-
voked upon the basis of a single,
unconfirmed positive drug test that is
challenged by the parolee, without
other violations having been found to
justify such revocation.

(l)(1) The Commission may require a
parolee, when there is evidence of prior
or current alcohol dependence or abuse,
to participate in an alcohol aftercare
treatment program. In such a case, the
Commission will require that the pa-
rolee abstain from the use of alcohol
and/or all other intoxicants during and
after the course of treatment.

(2) The Commission may require a
parolee, where there is evidence of
prior or current drug dependence or
abuse, to participate in a drug treat-
ment program, which shall include at
least two periodic tests to determine
whether the parolee has reverted to the
use of drugs (including alcohol). In
such a case, the Commission will re-
quire that the parolee abstain from the
use of alcohol and/or all other intoxi-
cants during and after the course of
treatment. A decision by the Commis-
sion not to impose this special condi-
tion shall constitute good cause for
suspension of the drug testing require-
ments of 18 U.S.C. 4209(a). In the event
such condition is imposed prior to an
eligible prisoner’s release from prison,
any grant of parole or reparole shall be
contingent upon the prisoner passing

all pre-release drug tests administered
by the U.S. Bureau of Prisons.

[42 FR 39809, Aug. 5, 1977, as amended at 45
FR 84054, Dec. 22, 1980; 46 FR 52354, Oct. 27,
1981; 48 FR 22917, May 23, 1983; 48 FR 23184,
May 24, 1983; 49 FR 6717, Feb. 23, 1984; 49 FR
44098, Nov. 2, 1984; 50 FR 28101, July 10, 1985;
50 FR 36422, Sept. 6, 1985; 54 FR 11687, Mar. 21,
1989; 55 FR 862, Jan. 10, 1990; 56 FR 30871,
30873, July 8, 1991; 59 FR 66735, Dec. 28, 1994;
60 FR 5461, Jan. 27, 1995; 60 FR 51349, Oct. 2,
1995]

§ 2.41 Travel approval.

(a) The probation officer may ap-
prove travel outside the district with-
out approval of the Commission in the
following situations:

(1) Vacation trips not to exceed thir-
ty days.

(2) Trips, not to exceed thirty days,
to investigate reasonably certain em-
ployment possibilities.

(3) Recurring travel across a district
boundary, not to exceed fifty miles
outside the district, for purpose of em-
ployment, shopping, or recreation.

(b) Specific advance approval by the
Commission is required for all foreign
travel, employment requiring recur-
ring travel more than fifty miles out-
side the district (except employment at
offshore locations), and vacation travel
outside the district exceeding thirty
days. A request for such permission
shall be in writing and must dem-
onstrate a substantial need for such
travel.

(c) A special condition imposed by
the Regional Commissioner prohibiting
certain travel shall supersede any gen-
eral rules relating to travel as set forth
above.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3408, Jan. 16, 1979; 48 FR 9247, Mar. 4, 1983;
57 FR 59916, Dec. 17, 1992]

§ 2.42 Probation officer’s reports to
Commission.

A supervision report shall be submit-
ted by the responsible probation officer
to the Commission for each parolee
after the completion of 24 months of
continuous supervision and annually
thereafter. The probation officer shall
submit such additional reports as the
Commission may direct.

[51 FR 11017, Apr. 1, 1986]
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§ 2.43 Early termination.

(a)(1) Upon its own motion or upon
request of the parolee, the Commission
may terminate supervision, and thus
jurisdiction, over a parolee prior to the
expiration of his maximum sentence.

(2) A committed youth offender sen-
tenced to a term of more than one year
may not be granted an early termi-
nation of jurisdiction earlier than after
one year of continuous supervision on
parole. When termination of jurisdic-
tion prior to the expiration of sentence
is granted in the case of a youth of-
fender, his conviction shall be auto-
matically set aside. A certificate set-
ting aside his conviction shall be issued
in lieu of a certificate of termination.

(b) Two years after release on super-
vision, and at least annually there-
after, the Commission shall review the
status of each parolee to determine the
need for continued supervision. In cal-
culating such two-year period there
shall not be included any period of re-
lease on parole prior to the most recent
release, nor any period served in con-
finement on any other sentence. A re-
view will also be conducted whenever
early termination is recommended by
the supervising probation officer.

(c)(1) Five years after release on su-
pervision, the Commission shall termi-
nate supervision over such parolee un-
less it is determined, after a hearing
conducted in accordance with the pro-
cedures prescribed in 18 U.S.C.
4214(a)(2), that such supervision should
not be terminated because there is a
likelihood that the parolee will engage
in conduct violating any criminal law.
Such hearing may be conducted by a
hearing examiner or other official des-
ignated by the Regional Commissioner.
In calculating such five-year period,
there shall not be included any period
of release on parole prior to the most
recent release or any period served in
confinement on any other sentence.

(2) If supervision is not terminated
under paragraph (c)(1) of this section
the parolee may request a hearing an-
nually thereafter, and a hearing shall
be conducted with respect to termi-
nation of supervision not less fre-
quently than biennially.

(3) A parolee may appeal an adverse
decision under paragraphs (c)(1) or

(c)(2) of this section pursuant to § 2.26
or § 2.27 as applicable.

(d) The Regional Commissioner in
the region of supervision shall have au-
thority to make decisions under this
section pursuant to the guidelines set
forth below; except that in the case of
a parolee classified under the provi-
sions of § 2.17, an affirmative decision
to terminate supervision under para-
graph (b) of this section, or a decision
to terminate or continue supervision
under paragraph (c) of this section
shall be made pursuant to the provi-
sions of § 2.17.

(e) Early termination guidelines. In de-
termining whether to grant early ter-
mination from supervision, the Com-
mission shall apply the following
guidelines:

(1) Absent case-specific factors to the
contrary, termination of supervision
shall be considered indicated when:

(i) A parolee originally classified in
the very good risk category (pursuant
to § 2.20) has completed two continuous
years of supervision free from any indi-
cation of new criminal behavior or se-
rious parole violation; and

(ii) A parolee originally classified in
other than the very good risk category
(pursuant to § 2.20) has completed three
continuous years of supervision free
from any indication of new criminal
behavior or serious parole violation.

NOTE: As used in this section, an indication
of new criminal behavior includes a new ar-
rest if supported by substantial evidence of
guilt, even if no conviction or parole revoca-
tion results.

(2) Decisions to continue the parolee
under supervision past the period indi-
cated above may be made where case-
specific factors justify a conclusion
that continued supervision is needed to
protect the public welfare. Such case-
specific factors may relate to the cur-
rent behavior of the parolee (for exam-
ple, a parolee whose behavior begins to
deteriorate as the normally expected
time for termination approaches) or to
the parolee’s background (for example,
a parolee with a history of repetitive
assaultive conduct or substantial in-
volvement in large scale or organized
criminal activity). In such cases, an ad-
ditional period of supervision prior to
termination of jurisdiction may be
warranted.

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00127 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



134

28 CFR Ch. I (7–1–98 Edition) § 2.44

(3) Decisions to terminate super-
vision prior to completion of the three
year period specified in paragraph
(e)(1)(ii) of this section may be made
where it appears that the parolee is a
better risk than indicated by the sa-
lient factor score as originally cal-
culated. However, termination of su-
pervision prior to the completion of
two years of difficulty-free supervision
will not be granted unless case-specific
factors clearly indicate that continued
supervision would be counter-
productive.

(4) Cases with pending criminal
charge(s) shall not be terminated from
supervision until disposition of such
charge(s) is known.

(5) After five continuous years of su-
pervision, decisions to terminate will
be made in accordance with subsection
(c) of this rule.

[46 FR 28649, May 28, 1981, as amended at 46
FR 35639, July 10, 1981; 49 FR 44098, Nov. 2,
1984; 50 FR 36424, Sept. 6, 1985]

§ 2.44 Summons to appear or warrant
for retaking of parolee.

(a) If a parolee is alleged to have vio-
lated the conditions of his release, and
satisfactory evidence thereof is pre-
sented, the Commission or a member
thereof may:

(1) Issue a summons requiring the of-
fender to appear for a preliminary
interview or local revocation hearing.

(2) Issue a warrant for the apprehen-
sion and return of the offender to cus-
tody.

A summons or warrant may be issued
or withdrawn only by the Commission,
or a member thereof.

(b) Any summons or warrant under
this section shall be issued as soon as
practicable after the alleged violation
is reported to the Commission, except
when delay is deemed necessary.
Issuance of a summons or warrant may
be withheld until the frequency or seri-
ousness of violations, in the opinion of
the Commission, requires such
issuance. In the case of any parolee
charged with a criminal offense and
awaiting disposition of the charge,
issuance of a summons or warrant may
be withheld, a warrant may be issued
and held in abeyance, or a warrant may
be issued and a detainer may be placed.

(c) A summons or warrant may be
issued only within the prisoner’s maxi-
mum term or terms except that in the
case of a prisoner released as if on pa-
role pursuant to 18 U.S.C. 4164, such
summons or warrant may be issued
only within the maximum term or
terms, less one hundred eighty days. A
summons or warrant shall be consid-
ered issued when signed and either—

(1) Placed in the mail or
(2) Sent by electronic transmission to

the intended authorities.
(d) The issuance of a warrant under

this section operates to bar the expira-
tion of the parolee’s sentence. Such
warrant maintains the Commission’s
jurisdiction to retake the parolee ei-
ther before or after the normal expira-
tion date of the sentence and to reach
a final decision as to revocation of pa-
role and forfeiture of time pursuant to
§ 2.52(c).

(e) A summons or warrant issued pur-
suant to this section shall be accom-
panied by a statement of the charges
against the parolee, the applicable pro-
cedural rights under the Commission’s
regulations and the possible actions
which may be taken by the Commis-
sion. A summons shall specify the time
and place the parolee shall appear for a
revocation hearing. Failure to appear
in response to a summons shall be
grounds for issuance of a warrant.

[42 FR 39809, Aug. 5, 1977, as amended at 45
FR 84055, Dec. 22, 1980; 54 FR 11688, Mar. 21,
1989; 63 FR 25771, May 11, 1998]

§ 2.45 Same; youth offenders.
(a) In addition to the issuance of a

summons or warrant pursuant to § 2.44
of this part, the Commission or a mem-
ber thereof, when of the opinion that a
youth offender will be benefitted by
further treatment in an institution or
other facility, may direct his return to
custody or issue a warrant for his ap-
prehension and return to custody.

(b) Upon his return to custody, such
youth offender shall be scheduled for a
revocation hearing.

§ 2.46 Execution of warrant and serv-
ice of summons.

(a) Any officer of any Federal correc-
tional institution or any Federal offi-
cer authorized to serve criminal proc-
ess within the United States, to whom
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a warrant is delivered shall execute
such warrant by taking the parolee and
returning him to the custody of the At-
torney General.

(b) On arrest of the parolee the offi-
cer executing the warrant shall deliver
to him a copy of the Warrant Applica-
tion listing the charges against the pa-
rolee, the applicable procedural rights
under the Commission’s regulations
and the possible actions which may be
taken by the Commission.

(c) If execution of the warrant is de-
layed pending disposition of local
charges, for further investigation, or
for some other purpose, the parolee is
to be continued under supervision by
the probation officer until the normal
expiration of the sentence, or until the
warrant is executed, whichever first oc-
curs. Monthly supervision reports are
to be submitted, and the parolee must
continue to abide by all the conditions
of release.

(d) A summons to appear at a pre-
liminary interview or revocation hear-
ing shall be served upon the parolee in
person by delivering to the parolee a
copy of the summons. Service shall be
made by any Federal officer authorized
to serve criminal process within the
United States, and certification of such
service shall be returned to the appro-
priate regional office of the Commis-
sion.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3409, Jan. 16, 1979]

§ 2.47 Warrant placed as a detainer
and dispositional review.

(a) When a parolee is serving a new
sentence in a federal, state or local in-
stitution, a parole violation warrant
may be placed against him as a de-
tainer.

(1) If the prisoner is serving a new
sentence in a federal institution, a rev-
ocation hearing shall be scheduled
within 120 days of notification of place-
ment of the detainer, or as soon there-
after as practicable, provided the pris-
oner is eligible for and has applied for
an initial hearing on the new sentence,
or is serving a new sentence of one year
or less. In any other case, the detainer
shall be reviewed on the record pursu-
ant to paragraph (a)(2) of this section.

(2) If the prisoner is serving a new
sentence in a state or local institution,

the violation warrant shall be reviewed
by the Regional Commissioner not
later than 180 days following notifica-
tion to the Commission of such place-
ment. The parolee shall receive notice
of the pending review, and shall be per-
mitted to submit a written application
containing information relative to the
disposition of the warrant. He shall
also be notified of his right to request
counsel under the provisions of § 2.48(b)
to assist him in completing this writ-
ten application.

(b) If the prisoner is serving a new
federal sentence, the Regional Commis-
sioner, following a dispositional record
review, may:

(1) Pursuant to the general policy of
the Commission, let the warrant stand
as a detainer and order that the rev-
ocation hearing be scheduled to coin-
cide with the initial hearing on the
new federal sentence or upon release
from the new sentence, whichever
comes first;

(2) Withdraw the warrant, and either
order reinstatement of the parolee to
supervision upon release from confine-
ment or close the case if the expiration
date has passed.

(c) If the prisoner is serving a new
state or local sentence, the Regional
Commissioner, following a
dispositional record review may:

(1) Withdraw the detainer and order
reinstatement of the parolee to super-
vision upon release from custody, or
close the case if the expiration date has
passed.

(2) Order a revocation hearing to be
conducted by a hearing examiner or an
official designated by the Regional
Commissioner at the institution in
which the parolee is confined.

(3) Let the detainer stand and order
further review at an appropriate time.
If the warrant is not withdrawn and no
revocation hearing is conducted while
the prisoner is in state or local cus-
tody, an institutional revocation hear-
ing shall be conducted after the pris-
oner’s return to federal custody.

(d) Revocation hearings pursuant to
this section shall be conducted in ac-
cordance with the provisions governing
institutional revocation hearings, ex-
cept that a hearing conducted at a
state or local facility may be con-
ducted by a hearing examiner, hearing
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examiner panel, or other official des-
ignated by the Regional Commissioner.
Following a revocation hearing con-
ducted pursuant to this section, the
Commission may take any action spec-
ified in § 2.52.

(e)(1) A parole violator whose parole
is revoked shall be given credit for all
time in federal, state, or local confine-
ment on a new offense for purposes of
satisfaction of the reparole guidelines
at § 2.20 and § 2.21.

(2) However, it shall be the policy of
the Commission that the revoked pa-
rolee’s original sentence (which due to
the new conviction, stopped running
upon his last release from federal con-
finement on parole) again start to run
only upon release from the confine-
ment portion of the new sentence or
the date of reparole granted pursuant
of these rules, whichever comes first.
This subsection does not apply to cases
where, by law, the running of the origi-
nal sentence is not interrupted by a
new conviction (e.g., YCA; NARA;
Mexican or Canadian treaty cases).

(f) If a Regional Commissioner deter-
mines that additional information is
required in order to make a decision
pursuant to paragraph (a)(2) of this sec-
tion, he may schedule a dispositional
hearing at the state or local institu-
tion where the parolee is confined to
obtain such information. Such hearing
may be conducted by a hearing exam-
iner, hearing examiner panel, or other
official designated by the Regional
Commissioner. The parolee shall have
notice of such hearing, be allowed to
testify in his behalf, and have oppor-
tunity for counsel as provided in
§ 2.48(b).

[52 FR 17400, May 8, 1987, as amended at 61
FR 33657, June 28, 1996]

§ 2.48 Revocation: Preliminary inter-
view.

(a) Interviewing officer. A parolee who
is retaken on a warrant issued by a
Commissioner shall be given a prelimi-
nary interview by an official des-
ignated by the Regional Commissioner
to enable the Commission to determine
if there is probable cause to believe
that the parolee has violated his parole
as charged, and if so, whether a revoca-
tion hearing should be conducted. The
official designated to conduct the pre-

liminary interview may be a U.S. Pro-
bation Officer in the district where the
prisoner is confined, provided he is not
the officer who recommended that the
warrant be issued.

(b) Notice and opportunity to postpone
interview. At the beginning of the pre-
liminary interview, the interviewing
officer shall ascertain that the Warrant
Application has been given to the pa-
rolee as required by § 2.46(b), and shall
advise the parolee that he may have
the preliminary interview postponed in
order to obtain representation by an
attorney or arrange for the attendance
of witnesses. The parolee shall also be
advised that if he cannot afford to re-
tain an attorney he may apply to a
U.S. District Court for appointment of
counsel to represent him at the pre-
liminary interview and the revocation
hearing pursuant to 18 U.S.C. 3006A. In
addition, the parolee may request the
Commission to obtain the presence of
persons who have given information
upon which revocation may be based.
Such adverse witnesses shall be re-
quested to attend the preliminary
interview unless the parolee admits a
violation or has been convicted of a
new offense while on supervision or un-
less the interviewing officer finds good
cause for their non-attendance. Pursu-
ant to § 2.51 a subpoena may issue for
the appearance of adverse witnesses or
the production of documents.

(c) Review of the charges. At the pre-
liminary interview, the interviewing
officer shall review the violation
charges with the parolee, apprise the
parolee of the evidence which has been
presented to the Commission, receive
the statements of witnesses and docu-
mentary evidence on behalf of the pa-
rolee, and allow cross-examination of
those witnesses in attendance. Disclo-
sure of the evidence presented to the
Commission shall be made pursuant to
§ 2.50(d).

(d) At the conclusion of the prelimi-
nary interview, the interviewing officer
shall inform the parolee of his rec-
ommended decision as to whether there
is probable cause to believe that the
parolee has violated the conditions of
his release, and shall submit to the
Commission a digest of the interview
together with his recommended deci-
sion.
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(1) If the interviewing officer’s rec-
ommended decision is that no probable
cause may be found to believe that the
parolee has violated the conditions of
his release, the responsible Regional
Commissioner shall review such rec-
ommended decision and notify the pa-
rolee of his final decision concerning
probable cause as expeditiously as pos-
sible following receipt of the interview-
ing officer’s digest. A decision to re-
lease the parolee shall be implemented
without delay.

(2) If the interviewing officer’s rec-
ommended decision is that probable
cause may be found to believe that the
parolee has violated a condition (or
conditions) of his release, the respon-
sible Regional Commissioner shall no-
tify the parolee of his final decision
concerning probable cause within 21
days of the date of the preliminary
interview.

(3) Notice to the parolee of any final
decision of a Regional Commissioner
finding probable cause and ordering a
revocation hearing shall state the
charges upon which probable cause has
been found and the evidence relied
upon.

(e) Release notwithstanding probable
cause. If the Commission finds probable
cause to believe that the parolee has
violated the conditions of his release,
reinstatement to supervision or release
pending further proceeding may none-
theless be ordered if it is determined
that:

(1) Continuation of revocation pro-
ceedings is not warranted despite the
violations found; or

(2) Incarceration pending further rev-
ocation proceedings is not warranted
by the alleged frequency or seriousness
of such violation or violations, and
that the parolee is not likely to fail to
appear for further proceedings, and
that the parolee does not constitute a
danger to himself or others.

(f) Conviction as probable cause. Con-
viction of a Federal, State, or local
crime committed subsequent to release
by a parolee shall constitute probable
cause for the purposes of this section
and no preliminary interview shall be
conducted unless otherwise ordered by
the Regional Commissioner.

(g) Local revocation hearing. A post-
poned preliminary interview may be

conducted as a local revocation hear-
ing by an examiner panel or other
interviewing officer designated by the
Regional Commissioner provided that
the parolee has been advised that the
postponed preliminary interview will
constitute his final revocation hearing.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3408, 3409, Jan. 16, 1979; 46 FR 42842, Aug.
25, 1981; 47 FR 25735, June 15, 1982]

§ 2.49 Place of revocation hearing.
(a) If the parolee requests a local rev-

ocation hearing, he shall be given a
revocation hearing reasonably near the
place of the alleged violation(s) or ar-
rest, if the following conditions are
met:

(1) The parolee has not been con-
victed of a crime committed while
under supervision; and

(2) The parolee denies that he has
violated any condition of his release.

(b) If there are two or more alleged
violations, the hearing may be con-
ducted near the place of the violation
chiefly relied upon as a basis for the
issuance of the warrant or summons as
determined by the Regional Commis-
sioner.

(c) A parolee who voluntarily waives
his right to a local revocation hearing,
or who admits any violation of the con-
ditions of his release, or who is retaken
following conviction of a new crime,
shall be given a revocation hearing
upon his return to a Federal institu-
tion. However, the Regional Commis-
sioner may, on his own motion, des-
ignate a case for a local revocation
hearing.

(d) A parolee retaken on a warrant
issued by the Commission shall be re-
tained in custody until final action rel-
ative to revocation of his release, un-
less otherwise ordered by the Regional
Commissioner under § 2.48(e)(2). A pa-
rolee who has been given a revocation
hearing pursuant to the issuance of a
summons under § 2.44 shall remain on
supervision pending the decision of the
Commission.

(e) A local revocation hearing shall
be scheduled to be held within sixty
days of the probable cause determina-
tion. Institutional revocation hearings
shall be scheduled to be held within
ninety days of the date of the execu-
tion of the violator warrant upon
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which the parolee was retaken. How-
ever, if a parolee requests and receives
any postponement or consents to a
postponed revocation proceeding, or if
a parolee by his actions otherwise pre-
cludes the prompt conduct of such pro-
ceedings, the above-stated time limits
may be extended. A local revocation
hearing may be conducted by a hearing
examiner, hearing examiner panel, or
other official designated by the Re-
gional Commissioner.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3408, 3409, Jan. 16, 1979]

§ 2.50 Revocation hearing procedure.
(a) The purpose of the revocation

hearing shall be to determine whether
the parolee has violated the conditions
of his release and, if so, whether his pa-
role or mandatory release should be re-
voked or reinstated.

(b) The alleged violator may present
witnesses, and documentary evidence
in his behalf. However, the presiding
hearing officer or examiner panel may
limit or exclude any irrelevant or rep-
etitious statement or documentary evi-
dence.

(c) At a local revocation hearing, the
Commission may on the request of the
alleged violator or on its own motion,
request the attendance of persons who
have given statements upon which rev-
ocation may be based. Those witnesses
who are present shall be made avail-
able for questioning and cross-exam-
ination in the presence of the alleged
violator unless the presiding hearing
officer or examiner panel finds good
cause for their non-attendance. Ad-
verse witnesses will not be requested to
appear at institutional revocation
hearings.

(d) All evidence upon which the find-
ing of violation may be based shall be
disclosed to the alleged violator at or
before the revocation hearing. The
hearing officer or examiner panel may
disclose documentary evidence by per-
mitting the alleged violator to exam-
ine the document during the hearing,
or where appropriate, by reading or
summarizing the document in the pres-
ence of the alleged violator.

(e) In lieu of an attorney, an alleged
violator may be represented at a rev-
ocation hearing by a person of his
choice. However, the role of such non-

attorney representative shall be lim-
ited to offering a statement on the al-
leged violator’s behalf with regard to
reparole or reinstatement to super-
vision.

(f) A revocation decision may be ap-
pealed under the provisions of § 2.26 or
§ 2.27 as applicable.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3408, Jan. 16, 1979; 51 FR 32785, Sept. 16,
1986; 52 FR 33409, Sept. 3, 1987]

§ 2.51 Issuance of a subpoena for the
appearance of witnesses or produc-
tion of documents.

(a)(1) Preliminary interview or local
revocation hearing: If any person who
has given information upon which rev-
ocation may be based refuses, upon re-
quest by the Commission to appear, the
Regional Commissioner may issue a
subpoena for the appearance of such
witness. Such subpoena may also be
issued at the discretion of the Regional
Commissioner in the event such ad-
verse witness is judged unlikely to ap-
pear as requested.

(2) In addition, the Regional Commis-
sioner may, upon his own motion or
upon a showing by the parolee that a
witness whose testimony is necessary
to the proper disposition of his case
will not appear voluntarily at a local
revocation hearing or provide an ade-
quate written statement of his testi-
mony, issue a subpoena for the appear-
ance of such witness at the revocation
hearing.

(3) Both such subpoenas may also be
issued at the discretion of the Regional
Commissioner if it is deemed necessary
for orderly processing of the case.

(b) A subpoena issued pursuant to
paragraph (a) of this section above may
require the production of documents as
well as, or in lieu of, a personal appear-
ance. The subpoena shall specify the
time and the place at which the person
named therein is commanded to ap-
pear, and shall specify any documents
required to be produced.

(c) A subpoena may be served by any
Federal officer authorized to serve
criminal process. The subpoena may be
served at any place within the judicial
district in which the place specified in
the subpoena is located, or any place
where the witness may be found. Serv-
ice of a subpoena upon a person named
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therein shall be made by delivering a
copy thereof to such person.

(d) If a person refuses to obey such
subpoena, the Commission may peti-
tion a court of the United States for
the judicial district in which the parole
proceeding is being conducted, or in
which such person may be found, to re-
quire such person to appear, testify, or
produce evidence. The court may issue
an order requiring such person to ap-
pear before the Commission, and fail-
ure to obey such an order is punishable
by contempt.

§ 2.52 Revocation decisions.
(a) Whenever a parolee is summoned

or retaken by the Commission, and the
Commission finds by a preponderance
of the evidence, that the parolee has
violated a condition of the parole, the
Commission may take any of the fol-
lowing actions:

(1) Restore the parolee to supervision
including where appropriate:

(i) Reprimand;
(ii) Modification of the parolee’s con-

ditions of release;
(iii) Referral to a residential commu-

nity treatment center for all or part of
the remainder of his original sentence;
or

(2) Revoke parole.
(b) If parole is revoked pursuant to

this section, the Commission shall also
determine, on the basis of the revoca-
tion hearing, whether reparole is war-
ranted or whether the prisoner should
be continued for further review.

(c) A parolee whose release is re-
voked by the Commission will receive
credit on service of his sentence for
time spent under supervision, except as
provided below:

(1) If the Commission finds that such
parolee intentionally refused or failed
to respond to any reasonable request,
order, summons or warrant of the Com-
mission or any agent thereof, the Com-
mission may order the forfeiture of the
time during which the parolee so re-
fused or failed to respond, and such
time shall not be credited to service of
the sentence.

(2) It is the Commission’s interpreta-
tion of 18 U.S.C. 4210(b)(2) that, if a pa-
rolee has been convicted of a new of-
fense committed subsequent to his re-
lease on parole, which is punishable by

any term of imprisonment, detention,
or incarceration in any penal facility,
forfeiture of time from the date of such
release to the date of execution of the
warrant is an automatic statutory pen-
alty, and such time shall not be cred-
ited to the service of the sentence. An
actual term of confinement or impris-
onment need not have been imposed for
such conviction; it suffices that the
statute under which the parolee was
convicted permits the trial court to
impose any term of confinement or im-
prisonment in any penal facility. If
such conviction occurs subsequent to a
revocation hearing the Commission
may reopen the case and schedule a
further hearing relative to time forfeit-
ure and such further disposition as
may be appropriate. However, in no
event shall the violator term imposed
under this subsection, taken together
with the time served before release, ex-
ceed the total length of the original
sentence.

(d)(1) Notwithstanding the above,
prisoners committed under the Nar-
cotic Addict Rehabilitation Act or the
Youth Corrections Act shall not be
subject to any forfeiture provision, but
shall serve uninterrupted sentences
from the date of conviction, except as
provided in § 2.10 (b) and (c).

(2) The commitment of a juvenile of-
fender under the Federal Juvenile De-
linquency Act may not be extended
past the offender’s twenty-first birth-
day unless the juvenile has attained his
nineteenth birthday at the time of his
commitment, in which case his com-
mitment shall not exceed the lesser of
two years or the maximum term which
could have been imposed on an adult
convicted of the same offense.

(e) In determining whether to revoke
parole for non-compliance with a con-
dition of fine, restitution, court costs
or assessment, and/or court ordered
child support or alimony payment, the
Parole Commission shall consider the
parolee’s employment status, earning
ability, financial resources, and any
other special circumstances that may
have a bearing on the matter. Revoca-
tion shall not be ordered unless the pa-
rolee is found to be deliberately evad-
ing or refusing compliance.
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APPENDIX TO § 2.52—GENERAL
STATEMENT OF POLICY

In the case of any revocation hearing con-
ducted within the Ninth Circuit, the Com-
mission will exercise discretion in determin-
ing whether or not to order forfeiture of all
or part of the time spent on parole pursuant
to 18 U.S.C. 4210(b)(2). The Commission’s pol-
icy shall be to consider granting credit for
time on parole in the case of a parole viola-
tor originally classified in the very good risk
category (pursuant to 28 CFR 2.20) if the fol-
lowing condtions are met. The conviction
must not be for a felony offense. The parole
violation behavior (the offense of conviction
plus any other violations) must be non-vio-
lent, and not involve a repeat of the parole
violator’s original offense behavior. Further,
an adequate period of reimprisonment pursu-
ant to the reparole guidelines at 28 CFR 2.21,
and an adequate period of renewed super-
vision following release from reimprison-
ment or reinstatement to supervision, must
be available without forfeiting street time.
In the case of a parole violator originally
classified in other than the ‘‘very good risk’’
category, it shall be the Commission’s policy
to order the forfeiture of all time spent on
parole absent extraordinary circumstances.
In no instance will the Commission grant
credit in the case of a repeat violator on the
current sentence.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3408, 3410, Jan. 16, 1979; 50 FR 36422, Sept.
6, 1985; 53 FR 47187, Nov. 22, 1988; 55 FR 42185,
Oct. 18, 1990]

§ 2.53 Mandatory parole.

(a) A prisoner (including a prisoner
sentenced under the Narcotic Addict
Rehabilitation Act, Federal Juvenile
Delinquency Act, or the provisions of
5010(c) of the Youth Corrections Act)
serving a term or terms of 5 years or
longer shall be released on parole after
completion of two-thirds of each con-
secutive term or terms or after comple-
tion of 30 years of each term or terms
of more than 45 years (including life
terms), whichever comes earlier, unless
pursuant to a hearing under this sec-
tion, the Commission determines that
there is a reasonable probability that
the prisoner will commit any Federal,
State, or local crime or that the pris-
oner has frequently or seriously vio-
lated the rules of the institution in
which he is confined. If parole is denied
pursuant to this section, such prisoner
shall serve until the expiration of his
sentence less good time.

(b) When feasible, at least 60 days
prior to the scheduled two-thirds date,
a review of the record shall be con-
ducted by an examiner panel. If a man-
datory parole is ordered following this
review, no hearing shall be conducted.

(c) A prisoner released on mandatory
parole pursuant to this section shall
remain under supervision until the ex-
piration of the full term of his sentence
unless the Commission terminates pa-
role supervision pursuant to § 2.43 prior
to the full term date of the sentence.

(d) A prisoner whose parole has been
revoked and whose parole violator
term is 5 years or more shall be eligible
for mandatory parole under the provi-
sions of this section upon completion
of two-thirds of the violator term and
shall be considered for mandatory pa-
role under the same terms as any other
eligible prisoner.

[43 FR 38822, Aug. 31, 1978]

§ 2.54 Reviews pursuant to 18 U.S.C.
4215(c).

The Attorney General, within thirty
days after entry of a Regional Commis-
sioner’s decision, may request in writ-
ing that the National Appeals Board
review such decision. Within sixty days
of the receipt of the request the Na-
tional Appeals Board shall, upon the
concurrence of two members, affirm,
modify, or reverse the decision, or
order a rehearing at the institutional
or regional level. The Attorney General
and the prisoner affected shall be in-
formed in writing of the decision, and
the reasons therefor.

[42 FR 39821, Aug. 5, 1977, as amended at 43
FR 17470, Apr. 25, 1978; 44 FR 3408, Jan. 16,
1979]

§ 2.55 Disclosure of file prior to parole
hearing.

(a) Processing disclosure requests. At
least 60 days prior to a hearing sched-
uled pursuant to 28 CFR 2.12 or 2.14
each prisoner shall be given notice of
his right to request disclosure of the
reports and other documents to be used
by the Commission in making its de-
termination.

(1) The Commission’s file consists
mainly of documents provided by the
Bureau of Prisons. Therefore, disclo-
sure of documents used by the Commis-
sion can normally be accomplished by
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disclosure of documents in a prisoner’s
institutional file. Requests for disclo-
sure of a prisoner’s institutional file
will be handled under the Bureau of
Prison’s disclosure regulations. The
Bureau of Prisons has 15 days from
date of receipt of a disclosure request
to respond to that request.

(2) A prisoner may also request dis-
closure of documents used by the Com-
mission which are contained in the
Commission’s regional office file but
not in the prisoner’s institutional file.

(3) Upon the prisoner’s request, a rep-
resentative shall be given access to the
presentence investigation report rea-
sonably in advance of the initial hear-
ing, interim hearing, and a 15-year re-
consideration hearing, pursuant and
subject to the regulations of the U.S.
Bureau of Prisons. Disclosure shall not
be permitted with respect to confiden-
tial material withheld by the sentenc-
ing court under Rule 32(c)(3)(A),
F.R.Crim.P.

(b) Scope of disclosure. The scope of
disclosure under this section is limited
to reports and other documents to be
used by the Commission in making its
determination. At statutory interim
hearings conducted pursuant to 28 CFR
2.14 the Commission only considers in-
formation concerning significant devel-
opments or changes in the prisoner’s
status since the initial hearing or a
prior interim hearing. Therefore, pre-
hearing disclosure for interm hearings
will be limited to such information.

(c) Exemption to disclosure (18 U.S.C.
4208(c)). A document may be withheld
from disclosure to the extent it con-
tains:

(1) Diagnostic opinions which, if
known to the prisoner, could lead to a
serious disruption of his institutional
program;

(2) Material which would reveal a
source of information obtained upon a
promise of confidentiality; or

(3) Any other information which, if
disclosed, might result in harm, phys-
ical or otherwise to any person.

(d) Summarizing nondisclosable docu-
ments. If any document or portion of a
document is found by the Commission,
the Bureau of Prisons or the originat-
ing agency to fall within an exemption
to disclosure, the agency shall:

(1) Identify the material to be with-
held; and

(2) State the exemption to disclosure
under paragraph (c) of this section; and

(3) Provide the prisoner with a sum-
mary of the basic content of the mate-
rial withheld with as much specificity
as possible without revealing the
nondisclosable information.

(e) Waiver of disclosure. When a timely
request has been made for disclosure, if
any document or summary of a docu-
ment relevant to the parole determina-
tion has not been disclosed 30 days
prior to the hearing, the prisoner shall
be offered the opportunity to waive dis-
closure of such document without prej-
udice to his right to later review the
document or a summary of the docu-
ment. The examiner panel may disclose
the document and proceed with the
hearing so long as the prisoner waives
his right to advance disclosure. If the
prisoner chooses not to waive prehear-
ing disclosure, the examiner panel
shall continue the hearing to the next
docket to permit disclosure. A continu-
ance for disclosure should not be ex-
tended beyond the next hearing docket.

(f) Late received documents. If a docu-
ment containing new and significant
adverse information is received after a
parole hearing but before all review
and appellate procedures have been
concluded, the prisoner shall be given a
rehearing on the next docket. A copy of
the document shall be forwarded to the
institution for inclusion in the pris-
oner’s institutional file. The Commis-
sion shall notify the prisoner of the
new hearing and his right to request
disclosure of the document pursuant to
this section. If a late received docu-
ment provides favorable information,
merely restates already available in-
formation or provides insignificant in-
formation, the case will not be re-
opened for disclosure.

(g) Reopened cases. Whenever a case is
reopened for a new hearing and there is
a document the Commission intends to
use in making its determination, a
copy of the document shall be for-
warded for inclusion in the prisoner’s
institutional file and the prisoner shall
be informed of his right to request dis-
closure of the document pursuant to
this section.

[50 FR 40374, Oct. 3, 1985]
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§ 2.56 Disclosure of Parole Commission
file.

(a) Procedure. Copies of disclosable
records pertaining to a prisoner or a
parolee which are contained in the sub-
ject’s Parole Commission file may be
obtained by that prisoner or parolee
upon written request pursuant to this
section. Such requests shall be an-
swered as soon as possible in the order
of their receipt. Other persons may ob-
tain copies of such documents only
upon proof of authorization from the
prisoner or parolee concerned or to the
extent permissable under the Freedom
of Information Act or the Privacy Act
of 1974.

(b) Scope of disclosure. Disclosure
under this section shall extend to Com-
mission documents concerning the
prisoner or parolee making the request.
Documents which are contained in the
regional file and which are prepared by
agencies other than the Commission
which are also subject to the provisions
of the Freedom of Information Act,
shall be referred to the appropriate
agency for a response pursuant to its
regulations, unless the document has
previously been prepared for disclosure
pursuant to § 2.55, or is fully disclosable
on its face, or has been prepared by the
Bureau of Prisons. Any Bureau of Pris-
ons documents in a parole file are du-
plicates of records in the inmate’s in-
stitutional file. Before referring these
documents to the Bureau of Prisons
(BOP), the Commission will ask the re-
questor whether he also wants the BOP
documents in his parole file processed.

(1) Requests that are only for a copy
of the tape recording of a hearing will
be processed ahead of requests seeking
multiple documents from the Parole
Commission file (priority processing).
A requester may limit the scope of the
request to a tape recording only (or to
a tape recording and/or up to two docu-
ments) and thereby qualify for priority
processing. For example, a request for
the tape recording and the examiner’s
summary of a hearing qualifies for pri-
ority processing.

(2) [Reserved]
(c) Exemptions to disclosure. A docu-

ment or segregable portion thereof
may be withheld from disclosure to the
extent it contains material exempt

from disclosure under the Freedom of
Information Act. 5 U.S.C. 552(b)(1)–(9).

(d) Specification of documents withheld.
Documents that are withheld pursuant
to paragraph (c) of this section shall be
identified for the requester together
with the applicable exemption for
withholding each document or portion
thereof. In addition, the requester
must be informed of the right to appeal
any non-disclosure to the Office of the
Chairman.

(e) Hearing record. Upon request by
the prisoner or parolee concerned, the
Commission shall make available a
copy of any verbatim record (e.g., tape
recording) which it has retained of a
hearing, pursuant to 18 U.S.C. 4208(f).

(f) Costs. In any case in which billable
costs exceed $14.00 (based upon the pro-
visions and fee schedules as set forth in
the Department of Justice regulation
28 CFR 16.10), requesters will be noti-
fied that they will be required to reim-
burse the United States for such costs
before copies are released.

(g) Relation to other provisions. Disclo-
sure under this section is authorized by
28 CFR 16.85 under which the Parole
Commission is exempt from the record
disclosure provisions of the Privacy
Act of 1974, as well as certain other
provisions of the Act pursuant to 5
U.S.C. 552a(j)(2). Requests submitted
under the Freedom of Information Act
or the Privacy Act for the requester’s
own records will be processed under
this section. In no event will the Com-
mission consider satisfaction of a re-
quest under this section, the Freedom
of Information Act, or the Privacy Act
of 1974, to be a prerequisite to an ade-
quate parole hearing under 18 U.S.C.
4208 (for which disclosure is exclusively
governed by § 2.55 of this part) or to the
exercise of a parole applicant’s appeal
rights under 18 U.S.C. 4215. Provisions
of the Freedom of Information Act not
specifically addressed by these regula-
tions (including the reading room) are
covered by 28 CFR, part 16, subpart A.

(h) Appeals—(1) Appeals to the Chair-
man. When a request for access to Pa-
role Commission records or a waiver of
fees has been denied in whole or in
part, or when the Commission fails to
respond to a request within the time
limits set forth in the FOIA, the re-
quester may appeal the denial of the
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request to the Chairman of the Com-
mission within thirty days from the
date of the notice denying the request.
An appeal to the Chairman shall be
made in writing and addressed to the
Office of the Chairman, U.S. Parole
Commission, 5550 Friendship Boule-
vard, Suite 420, Chevy Chase, Maryland
20815.

(2) Decision on appeal. A decision af-
firming in whole or in part the denial
of a request shall include a brief state-
ment of the reason or reasons for the
affirmance, including each FOIA ex-
emption relied upon and its relation to
each record withheld, and a statement
that judicial review of the denial is
available in the U.S. district court for
the judicial district in which the re-
quester resides or has his principal
place of business, the judicial district
in which the requested records are lo-
cated, or in the District of Columbia. If
the denial of a request is reversed on
appeal to the Chairman, the requester
shall be so notified and the request
shall be processed promptly by Com-
mission staff in accordance with the
Chairman’s decision on appeal.

(i) Expedited processing of Requests.
(1) The Commission will provide expe-
dited processing of a request when a re-
quester has demonstrated a compelling
need as defined in this section and has
presented a statement certified by such
person to be true and correct to the
best of such person’s knowledge and be-
lief. A requester may demonstrate
‘‘compelling need’’ by establishing one
of the following:

(i) That failure to obtain the re-
quested records on an expedited basis
could reasonably be expected to pose
an imminent threat to the life or phys-
ical safety of an individual; or

(ii) With respect to a request made by
a person primarily engaged in dissemi-
nating information, urgency to inform
the public concerning actual or alleged
federal government activity.

(2) A determination as to whether to
provide expedited processing shall be
made within ten days after the date of
the request. However, the fact of lawful
imprisonment in a correctional facility
or revocation of parole shall not be
deemed to pose an imminent threat to
the life or physical safety of an individ-
ual. The Commission shall process as

soon as practicable any request for
records to which it has granted expe-
dited processing. An administrative ap-
peal of a denial of expedited processing
may be made to the Chairman of the
Commission within thirty days from
the date of notice denying expedited
processing.

[50 FR 40375, Oct. 3, 1985, as amended at 52 FR
47921, Dec. 17, 1987; 53 FR 24933, July 1, 1988;
53 FR 47187, Nov. 22, 1988; 54 FR 27839, June
30, 1989; 58 FR 51780, Oct. 5, 1993; 62 FR 51602,
Oct. 2, 1997]

§ 2.57 Special parole terms.
(a) The Drug Abuse Prevention and

Control Act, 21 U.S.C. sections 801 to
966, provides that, on conviction of cer-
tain offenses, mandatory ‘‘special pa-
role terms’’ must be imposed by the
court as part of the sentence. This
term is an additional period of super-
vision which commences upon comple-
tion of any period on parole or manda-
tory release supervision from the regu-
lar sentence; or if the prisoner is re-
leased without supervision, commences
upon such release.

(b) At the time of release under the
regular sentence, whether under full
term expiration or under a mandatory
release certificate or a parole certifi-
cate, a separate Special Parole Term
certificate will be issued to the pris-
oner by the Bureau of Prisons.

(c) Should a parolee be found to have
violated conditions of release during
supervision under his regular sentence,
i.e., before commencement of the Spe-
cial Parole Term, he may be returned
as a violator under his regular sen-
tence; the Special Parole Term will fol-
low unaffected, as in paragraph (a) of
this section. Should a parolee violate
conditions of release during the Special
Parole Term he will be subject to rev-
ocation on the Special Parole Term as
provided in § 2.52, and subject to re-
parole or mandatory release under the
Special Parole Term. Notwithstanding
the provisions of § 2.52(c), a special pa-
role term violator whose parole is re-
voked shall receive no credit for time
spent on parole pursuant to 21 U.S.C.
841(c).

(d) If a prisoner is reparoled under
the revoked Special Parole Term a cer-
tificate of parole to Special Parole
Term is issued by the Commission. If
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the prisoner is mandatorily released
under the revoked ‘‘special parole
term’’ a certificate of mandatory re-
lease to Special Parole Term will be
issued by the Bureau of Prisons.

(e) If regular parole or mandatory re-
lease supervision is terminated under
§ 2.43, the Special Parole Term com-
mences to run at that point in time.
Early termination from supervision
from a Special Parole Term may occur
as in the case of a regular parole term,
except that the time periods considered
shall commence from the beginning of
the Special Parole Term.

[42 FR 39809, Aug. 5, 1977, as amended at 44
FR 3410, Jan. 16, 1979. Redesignated at 44 FR
26551, May 4, 1979, as amended at 54 FR 11689,
Mar. 21, 1989]

§ 2.58 Prior orders.
Any order of the United States Board

of Parole entered prior to May 14, 1976,
including, but not limited to, orders
granting, denying, rescinding or revok-
ing parole or mandatory release, shall
be a valid order of the United States
Parole Commission according to the
terms stated in the order.

[42 FR 39809, Aug. 5, 1977. Redesignated at 44
FR 26551, May 4, 1979]

§ 2.59 Designation of a Commissioner
to act as a hearing examiner.

The Chairman may designate a Com-
missioner, with the Commissioner’s
consent, to serve as a hearing examiner
on specified hearing dockets. The Com-
missioner who serves as a hearing ex-
aminer may not vote in the same pro-
ceeding as a Commissioner.

[60 FR 40094, Aug. 7, 1995]

§ 2.60 Superior program achievement.
(a) Prisoners who demonstrate supe-

rior program achievement (in addition
to a good conduct record) may be con-
sidered for a limited advancement of
the presumptive date previously set ac-
cording to the schedule below. Such re-
duction will normally be considered at
an interim hearing or pre-release re-
view. It is to be stressed that a clear
conduct record is expected; this reduc-
tion applies only to cases with docu-
mented sustained superior program
achievement over a period of 9 months
or more in custody.

(b) Superior program achievement
may be demonstrated in areas such as
educational, vocational, industry, or
counselling programs, and is to be con-
sidered in light of the specifics of each
case. A report from the Bureau of Pris-
ons based upon successful completion
of a residential substance abuse pro-
gram of at least 500 hours will be given
prompt review by the Commission for a
possible advancement under this sec-
tion.

(c) Upon a finding of superior pro-
gram achievement, a previously set
presumptive date may be advanced.
The normal maximum advancement
permissible for superior program
achievement during the prisoner’s en-
tire term shall be as set forth in the
following schedule. It is the intent of
the Commission that this maximum be
exceeded only in the most clearly ex-
ceptional cases.

(d) Partial advancements may be
given (for example, a case with supe-
rior program achievement during only
part of the term or a case with both su-
perior program achievement and minor
disciplinary infraction(s)). Advance-
ments may be given at different times;
however, the limits set forth in the fol-
lowing schedule shall apply to the total
combined advancement.

(e) Schedule of Permissible Reduc-
tions for Superior Program Achieve-
ment.

Total months required by original
presumptive date Permissible reduction

14 months or less ......................... Not applicable.
15 to 22 months ............................ Up to 1 month.
23 to 30 months ............................ Up to 2 months.
31 to 36 months ............................ Up to 3 months.
37 to 42 months ............................ Up to 4 months.
43 to 48 months ............................ Up to 5 months.
49 to 54 months ............................ Up to 6 months.
55 to 60 months ............................ Up to 7 months.
61 to 66 months ............................ Up to 8 months.
67 to 72 months ............................ Up to 9 months.
73 to 78 months ............................ Up to 10 months.
79 to 84 months ............................ Up to 11 months.
85 to 90 months ............................ Up to 12 months.
91 plus months ............................. Up to 13 months.1

1 Plus up to 1 additional month for each 6 months or frac-
tion thereof, by which the original date exceeds 96 months.

(f) For cases originally continued to
expiration, the statutory good time
date (calculated under 18 U.S.C. 4161)
will be used for computing the maxi-
mum reduction permissible and as the
base from which the reduction is to be
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subtracted for prisoners serving sen-
tences of less than five years. For pris-
oners serving sentences of five or more,
the two-thirds date (calculated pursu-
ant to 18 U.S.C. 4206(d)) will be used for
these purposes. If the prisoner’s pre-
sumptive release date has been further
reduced by extra good time (18 U.S.C.
4162) and such reduction equals or ex-
ceeds the reduction applicable for supe-
rior program achievement, the Com-
mission will not give an additional re-
duction for superior program achieve-
ment.

[44 FR 55004, Sept. 24, 1979; 44 FR 59527, Oct.
16, 1979, as amended at 49 FR 26580, June 28,
1984; 61 FR 4351, Feb. 6, 1996]

§ 2.61 Qualifications of representa-
tives.

(a) A prisoner or parolee may select
any person to appear as his or her rep-
resentative in any proceeding, and any
representative will be deemed qualified
unless specifically disqualified under
paragraph (b) or (c) of this section.
However, an examiner or examiner
panel may bar an otherwise qualified
representative from participating in a
particular hearing, provided good cause
for such action is found and stated in
the record (e.g., willfully disruptive
conduct during the hearing by repeated
interruption or use of abusive lan-
guage). In certain situations, good
cause may be found in advance of the
hearing (e.g., that the proposed rep-
resentative is a prisoner in disciplinary
segregation whose presence at the
hearing would pose a risk to security,
or has a personal interest in the case
which appears to conflict with that of
the parole applicant).

(b) The Commission may disqualify
any representative from appearing be-
fore it for up to a five-year period if,
following a hearing, the Commission
finds that the representative has en-
gaged in any conduct which dem-
onstrates a clear lack of personal in-
tegrity or fitness to practice before the
Commission (including, but not limited
to, deliberate or repetitive provision of
false information to the Commission,
or solicitation of clients on the
strength of purported personal influ-
ence with U.S. Parole Commissioners
or staff).

(c)(1) In addition to the prohibitions
contained in 18 U.S.C. 207, no former
employee of any Federal criminal jus-
tice agency (in either the Executive or
Judicial Branch of the Government)
with the exception of the Federal De-
fender Service, shall be qualified to act
as a representative for hire in any case
before the Commission for one year fol-
lowing termination of Federal employ-
ment. However, such persons may be
employed by, or perform consulting
services for, a private firm or other or-
ganization providing representation be-
fore the agency, to the extent that
such employment or service does not
include the performance of any rep-
resentational act before the Commis-
sion.

(2) No prisoner or parolee may serve
as a representative before the Commis-
sion, at the hire of individual clients,
in any case.

[48 FR 14377, Apr. 4, 1983, as amended at 48
FR 44528, Sept. 29, 1983]

§ 2.62 Prisoners transferred pursuant
to treaty.

(a) Applicability, jurisdiction and statu-
tory interpretation. (1) Prisoners trans-
ferred pursuant to treaty (transferees)
who committed their offenses on or
after November 1, 1987, shall receive a
special transferee hearing pursuant to
the procedures found in this section
and 18 U.S.C. 4106A. Transferees who
committed their offenses prior to No-
vember 1, 1987, are immediately eligi-
ble for parole and shall receive a parole
hearing pursuant to procedures found
at 28 CFR 2.13. The Parole Commission
shall treat the foreign conviction as
though it were a lawful conviction in a
United States District Court.

(2) The jurisdiction of the Commis-
sion to set a release date and periods
and conditions of supervised release ex-
tends until the transferee is released
from prison or the transferee’s case is
otherwise transferred to a district
court pursuant to an order of the Com-
mission.

(3) It is the Commission’s interpreta-
tion of 18 U.S.C. 4106A that every trans-
feree is entitled to a release date deter-
mination by the Commission after con-
sidering the applicable sentencing
guidelines in effect at the time of the
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hearing. Upon release from imprison-
ment the transferee may be required to
serve a period of supervised release
pursuant to section 5D1.2 of the sen-
tencing guidelines. The combination of
the period of imprisonment that re-
sults from the release date set by the
Commission and the period of super-
vised release shall not exceed the full
term of the sentence imposed by the
foreign court. The combined periods of
imprisonment and supervised release
may be less than the full term of the
sentence imposed by the foreign court
unless the applicable treaty is found to
require otherwise.

(4) The applicable offense guideline
provision is determined by selecting
the offense in the U.S. Code that is
most similar to the offense for which
the transferee was convicted in the for-
eign court. In so doing, the Commis-
sion considers itself required by law
and treaty to respect the offense defini-
tions contained in the foreign criminal
code under which the prisoner was con-
victed, as well as the official docu-
ments supplied by the foreign court.

(5) The release date that is deter-
mined by the Commission under 18
U.S.C. 4106A(b)(1)(A) is a prison release
determination and does not represent
the imposition of a new sentence for
the transferee. However, the release
date shall be treated by the Bureau of
Prisons as if it were the full term date
of a sentence for the purpose of estab-
lishing a release date pursuant to 18
U.S.C. 4105(c)(1). The Bureau of Prisons
release date shall supersede the release
date established by the Parole Com-
mission under 18 U.S.C. 4106A and shall
be the date upon which the transferee’s
period of supervised release com-
mences. If the Commission has ordered
‘‘continue to expiration,’’ the 4106A re-
lease date is the same as the full term
date of the foreign sentence. It is the
Commission’s interpretation of 18
U.S.C. 4105(c)(1) that the deduction of
service credits in either case does not
operate to reduce the foreign sentence
or otherwise limit the Parole Commis-
sion’s authority to establish a period of
supervised release extending from the
date of actual release from prison to
the full term date of the foreign sen-
tence.

(6) If the Commission sets a release
date under 18 U.S.C. 4106A(b)(1)(A) that
is earlier than the mandatory release
date established by the Bureau of Pris-
ons under 18 U.S.C. 4105(c)(1), then the
release date set by the Commission
controls. If the release date set by the
Commission under 18 U.S.C.
4106A(b)(1)(A) is equal to or later than
the mandatory release date established
by the Bureau of Prisons under 18
U.S.C. 4105(c)(1), then the mandatory
release date established by the Bureau
of Prisons controls.

(7) It is the Commission’s interpreta-
tion of 18 U.S.C. 4106A that U.S. Code
provisions for mandatory minimum
terms of imprisonment and supervised
release, as well as sentencing guideline
provisions implementing such U.S.
Code requirements (e.g., section
5G1.1(b) of the sentencing guidelines),
were not intended by Congress to be
applicable in an 18 U.S.C. 4106A(b)(1)(A)
determination. Alternatively, it is the
Commission’s position that there is
good cause in every transfer treaty
case for a departure from any statu-
torily required minimum sentence pro-
vision in the sentencing guidelines, in-
cluding section 5G1.1(b) of the sentenc-
ing guidelines, because Congress did
not enact mandatory sentence laws
with transferees in mind. Thus, in
every transfer treaty case, the release
date will be determined through an ex-
ercise of Commission discretion, ac-
cording to the sentencing guideline
range that is derived from a case-spe-
cific ‘‘similar offense’’ determination,
rather than by reference to any provi-
sion concerning mandatory minimum
sentences of imprisonment or terms of
supervised release.

(b) Interview upon entry. Following
the transferee’s entry into the United
States, the transferee shall, without
unnecessary delay, be interviewed by a
United States Probation Officer who
shall inform the transferee of his rights
under this regulation. The transferee
shall be given the appropriate forms for
appointment of counsel pursuant to 18
U.S.C. 3006(A) at the interview if ap-
pointment of counsel is requested.

(c) Postsentence report. A postsentence
investigation report, which shall in-
clude an estimated sentencing classi-
fication and sentencing guideline
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range, shall be prepared by the proba-
tion office in the district of entry (or
the transferee’s home district). Disclo-
sure of the postsentence report shall be
made as soon as the report is com-
pleted, by delivery of a copy of the re-
port to the transferee and his or her
counsel (if any). Confidential material
contained in the postsentence inves-
tigation report may be withheld pursu-
ant to the procedures of 18 U.S.C.
4208(c). Copies of all documents pro-
vided by the transferring country re-
lating to the transferee shall be ap-
pended to the postsentence report when
disclosed to the transferee and when
transmitted to the Commission.

(d) Opportunity to object. The trans-
feree (or counsel) shall have thirty cal-
endar days after disclosure of the
postsentence report to transmit any
objections to the report he or she may
have, in writing, to the Commission
with a copy to the probation officer.
The Commission shall review the ob-
jections and may request that addi-
tional information be submitted by the
probation officer in the form of an ad-
dendum to the postsentence report.
Any disputes of fact or disputes con-
cerning application of the sentencing
guidelines shall be resolved at the spe-
cial transferee hearing.

(e) Special transferee hearing. A spe-
cial transferee hearing shall be con-
ducted within 180 days from the trans-
feree’s entry into the United States, or
as soon as is practicable following com-
pletion of the postsentence report
along with any corrections or adden-
dum to the report and appointment of
counsel for an indigent transferee.

(1) Waivers. The transferee may waive
the special transferee hearing on a
form provided for that purpose, and the
Commission may either:

(A) Set a release date that falls with-
in 60 days of receipt of the waiver and
establish a period and conditions of su-
pervised release; or

(B) Reject the waiver and schedule a
hearing.

(2) Short-term cases. In the case of a
transferee who has less than six
months from the date of his entry into
the United States to his release date as
calculated by the Bureau of Prisons
under 18 U.S.C. 4105, the Commission
may, without conducting a hearing or

awaiting a waiver, set a release date
and a period and conditions of super-
vised release. In such cases, the period
of supervised release shall not exceed
the minimum necessary to satisfy the
applicable sentencing guideline (but
may extend to the full-term of the for-
eign sentence if such period is shorter
than the minimum of applicable sen-
tencing guideline). The transferee may
petition the Commission for a more fa-
vorable decision within 60 days of the
Commission’s determination, and the
Commission may act upon the petition
regardless of whether or not the trans-
feree has been released from prison.

(f) Representation. The transferee
shall have the opportunity to be rep-
resented by counsel (retained by the
transferee or, if financially unable to
retain counsel, counsel shall be pro-
vided pursuant to 18 U.S.C. 3006(A)), at
all stages of the proceeding set forth in
this section. The transferee may select
a non-lawyer representative as pro-
vided in 28 CFR 2.61.

(g) The decisionmaking criteria. The
Commission shall apply the guidelines
promulgated by the United States Sen-
tencing Commission, as though the
transferee were convicted in a United
States District Court of a statutory of-
fense most nearly similar to the of-
fense of which the transferee was con-
victed in the foreign court. The Com-
mission shall take into account the of-
fense definition under foreign law, the
length of the sentence permitted by
that law, and the underlying cir-
cumstances of the offense behavior, to
establish a guideline range that fairly
reflects the seriousness of the offense
behavior committed in the foreign
country.

(h) Hearing procedures. Special trans-
feree hearings shall be conducted by a
hearing examiner. Each special trans-
feree hearing shall be recorded by a
certified court reporter and the pro-
ceedings shall be transcribed if the de-
termination of the Commission is ap-
pealed. The following procedures shall
apply at a special transferee proceed-
ing, unless waived by the transferee:

(1) The examiner shall inquire wheth-
er the transferee and his counsel have
had an opportunity to read and discuss
the postsentence investigation report
and whether the transferee is prepared
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to go forward with the hearing. If not,
the transferee shall be given the oppor-
tunity to continue the hearing.

(2) The transferee shall have an op-
portunity to present documentary evi-
dence and to testify on his own behalf.

(3) Oral testimony of interested par-
ties may be taken with prior advance
permission of the Regional Commis-
sioner.

(4) The transferee and his counsel
shall be afforded the opportunity to
comment upon the guideline estimate
contained in the postsentence inves-
tigation report (and the addendum, if
any), and to present arguments and in-
formation relating to the Commission’s
final guideline determination and deci-
sion.

(5) Disputes of material fact shall be
resolved by a preponderance of the evi-
dence, with written recommended find-
ings by the examiner unless the exam-
iner determines, on the record, not to
take the controverted matter into ac-
count.

(6) The transferee shall be notified of
the examiner’s recommended findings
of fact, and the examiner’s rec-
ommended determination and reasons
therefore, at the conclusion of the
hearing. The case shall thereafter be
reviewed by the Executive Hearing Ex-
aminer pursuant to § 2.23, and the Com-
mission shall make its determination
upon a panel recommendation.

(i) Final decision. (1) The Commission
shall render a decision as soon as prac-
ticable and without unnecessary delay.
Decisions shall be made upon a concur-
rence of two votes of the National
Commissioners. The decision shall set
a release date and a period and condi-
tions of supervised release. If the Com-
mission determines that the appro-
priate release date under 18 U.S.C.
4106A is the full term date of the for-
eign sentence, the Commission will
order the transferee to ‘‘continue to ex-
piration’’.

(2) Whenever the Bureau of Prisons
applies service credits under 18 U.S.C.
4105 to a release date established by the
Commission, the release date used by
the Bureau of Prisons shall be the date
established by the Parole Commission
pursuant to the sentencing guidelines
and not a date that resulted from any
adjustment made to achieve com-

parable punishment with a similarly-
situated U.S. Code offender. The appli-
cation of service credits under 18 U.S.C.
4105 shall supersede any previous re-
lease date set by the Commission. The
Commission may, for the purpose of fa-
cilitating the application of service
credits by the Bureau of Prisons, re-
open any case on the record to clarify
the correct release date to be used, and
the period of supervised release to be
served.

(3) The Commission may, in its dis-
cretion, defer a decision and order a re-
hearing, provided that a statement of
the reason for ordering a rehearing is
issued to the transferee and the trans-
feree’s counsel (if any).

(4) The Commission’s final decision
shall be supported by a statement of
reasons explaining:

(i) The similar offense selected as the
basis for the Commission’s decision;

(ii) The basis for the guideline range
applied; and

(iii) The reason for making a release
determination above or below the
guideline range. If the release date is
within a guideline range that exceeds
twenty-four months, the Commission
shall identify the reason for the release
date selected.

(j) Appeal. The transferee shall be ad-
vised of his right to appeal the decision
of the Commission to the United States
Court of Appeals that has jurisdiction
over the district in which the trans-
feree is confined.

(k) Reopening or modification of a de-
termination prior to transfer of jurisdic-
tion. (1) A hearing and assistance of
counsel will be provided to the trans-
feree whenever a case is reopened under
subparagraphs (2), (3), (4), and (5) below
unless:

(i) Waived by the transferee; or
(ii) The action to be taken is favor-

able and no factual issue must be re-
solved.

(2) The Commission may reopen and
modify a determination based upon in-
formation which was not previously
considered. Such information must,
however, be contained in the record of
the foreign sentencing court.

(3) The Commission may reopen and
modify a determination of the terms
and conditions of supervised release.
Modifications may include approval or
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disapproval of the transferee’s release
plan.

(4) The Commission shall reopen and
modify a determination that has been
found on appeal to have been imposed
in violation of the law, to have been
imposed as a result of an incorrect ap-
plication of the sentencing guidelines,
or to have been unreasonable.

(5) The Commission may reopen and
modify a determination upon consider-
ation of the factors listed in section
5K1.1 of the sentencing guidelines if the
transferee provides substantial assist-
ance to law enforcement authorities,
and that assistance was not previously
considered by the Commission. The
Commission will treat a request from a
foreign or a domestic law enforcement
authority as the equivalent of a ‘‘mo-
tion of the government.’’

(6) The Commission may modify a de-
termination based upon a clerical mis-
take or other error in accordance with
Federal Rules of Criminal Procedure
Rule 36.

(7) The Commission may reopen and
modify the release date if it determines
that a circumstance set forth in 18
U.S.C. 3582(c) is satisfied.

(l) Supervised release. (1) If a period of
supervised release is imposed, the Com-
mission presumes that the rec-
ommended conditions of supervised re-
lease in section 5B1.4(a) of the sentenc-
ing guidelines, a condition requiring
the transferee to report to the proba-
tion office within 72 hours of release
from the custody of the Bureau of Pris-
ons, a condition that the transferee not
commit another Federal, state or local
crime, and a condition that the trans-
feree not possess a firearm or other
dangerous weapon are reasonably nec-
essary in every case. These conditions,
therefore, shall be imposed unless the
Commission finds otherwise. The Com-
mission may also impose special condi-
tions of supervised release whenever
deemed reasonably necessary in an in-
dividual case.

(2) If the transferee is released pursu-
ant to a date established by the Bureau
of Prisons under 18 U.S.C. 4105(c)(1),
then the period of supervised release

commences upon the transferee’s re-
lease from imprisonment.

[54 FR 27840, June 30, 1989, as amended at 55
FR 39269, Sep. 26, 1990; 58 FR 30705, May 27,
1993; 59 FR 26425, May 20, 1994; 60 FR 18354,
Apr. 11, 1995; 61 FR 38570, July 25, 1996; 61 FR
54096, 54097, Oct. 17, 1996; 62 FR 40270, July 28,
1997]

§ 2.63 Rewarding assistance in the
prosecution of other offenders; cri-
teria and guidelines.

(a) The Commission may consider as
a factor in the parole release decision-
making a prisoner’s assistance to law
enforcement authorities in the pros-
ecution of other offenders.

(1) The assistance must have been an
important factor in the investigation
and/or prosecution of an offender other
than the prisoner. Other significant as-
sistance (e.g., providing information
critical to prison security) may also be
considered.

(2) The assistance must be reported
to the Commission in sufficient detail
to permit a full evaluation. However,
no promises, express or implied, as to a
Parole Commission reward shall be
given any weight in evaluating a rec-
ommendation for leniency.

(3) The release of the prisoner must
not threaten the public safety.

(4) The assistance must not have
been adequately rewarded by other offi-
cial action.

(b) If the assistance meets the above
criteria, the Commission may consider
providing a reduction of up to one year
from the presumptive parole date that
the Commission would have deemed
warranted had such assistance not oc-
curred. If the prisoner would have been
continued to the expiration of sen-
tence, any reduction will be taken from
the actual date of the expiration of the
sentence. Reductions exceeding the one
year limit specified above may be con-
sidered only in exceptional cir-
cumstances.

[52 FR 44389, Nov. 19, 1987]

§ 2.64 Quorum.

Any Commission action authorized
by law may be taken on a majority
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vote of the Commissioners holding of-
fice at the time the action is taken.

[61 FR 55743, Oct. 29, 1996]

§ 2.65 Youth Corrections Act.
(a) The provisions of this section

only apply to offenders serving sen-
tences imposed under former 18 U.S.C.
section 5010 (b) and (c).

(b) Approval of program plans. (1) The
criteria outlined in paragraph (d) of
this section (on determining successful
response to treatment) shall be consid-
ered in determining whether a proposed
program plan will effectively reduce
the risk to the public welfare presented
by the YCA prisoner’s release.

(2) If the prisoner’s program plan has
not already been approved by the Com-
mission, the examiner panel shall be
given the plan at a hearing for review
and approval. The examiners shall indi-
cate their approval or disapproval of
the program plan (with relevant com-
ments and recommendations) in the
hearing summary.

(3) If the examiners consider the plan
inadequate, they will discuss their con-
cerns with institutional staff. If there
is still a disagreement on the plan, the
case will be referred by the Commis-
sion’s regional administrator to the
Bureau’s regional correctional pro-
grams administrator with the rec-
ommended changes. Unresolved dis-
putes concerning the adequacy of the
program plan shall be decided by the
Regional Commissioner and the Re-
gional Director of the Bureau of Pris-
ons. The Regional Commissioner shall
render the final decision on approving
or disapproving each program plan on
behalf of the Commission. Once the
program plan has been approved, subse-
quent approvals are not necessary, un-
less significant modifications are made
by institutional staff.

(c) Parole hearings and progress re-
ports. (1) Initial hearings shall be con-
ducted in accordance with §§ 2.12 and
2.13. The examiner panel will discuss
with the prisoner and a staff member
who is knowledgeable about the case
the program plan and the importance
of good conduct and program participa-
tion is setting the release date.

(2) An interim hearing must be sched-
uled for an inmate every nine months
if the inmate is serving a sentence of

less than seven years. If the inmate is
serving a sentence of seven years or
more, the interim hearing must be
scheduled every twelve months. If the
inmate has been continued to the expi-
ration of his sentence, and he has less
than twelve months remaining to be
served prior to his release or his trans-
fer to a community treatment center,
no further hearing is required. In addi-
tion, within 60 days of receipt of any
special progress report from the war-
den recommending parole, the prisoner
shall be scheduled for a special interim
hearing, unless the recommendation
can be timely considered at a regularly
scheduled interim hearing. An institu-
tional staff member who has personal
knowledge of the case shall be present
to assist the examiners in their evalua-
tion of the prisoner’s conduct, program
performance, and response to treat-
ment.

(3) After any interim hearing or re-
view on the record, the Commission
may advance the presumptive release
date, let the date stand, or retard/re-
scind the date if the prisoner has com-
mitted disciplinary infractions or new
criminal conduct.

(4) An interim hearing will not be
scheduled after receipt of a progress re-
port, if the Commission decides on the
record to parole the prisoner as soon as
a release plan is approved (normally
within 60 days of the decision).

(5) The institution shall send a
progress report to the Commission:

(i) No more than 60 days before each
interim hearing;

(ii) Upon determining that a prisoner
should be recommended for parole; and

(iii) Before presumptive parole date
to allow for the pre-release record re-
view under § 2.14(b).
The warden may forward progress re-
ports to the Commission at other times
in his discretion. Progress reports shall
also be sent to the Commission every
six months for prisoners who have
waived interim hearings to enable the
Commission to verify that these pris-
oners have satisfied the conditions of
securing their release on an alternative
parole date granted under the former
YCA compliance plan (i.e., completion
of the program plan) or the normal pre-
sumptive release date (i.e., obedience
to institutional rules).
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(6) For prisoners granted earlier pa-
role dates under former compliance
plans in Watts v. Bleaski: A prisoner
may waive interim hearings under this
section, in which case he would retain
an alternative parole date previously
granted to him or a presumptive parole
date granted as a result of a finding
that the prisoner had responded to
treatment. A prisoner who waives an
interim hearing under this section
may, at any time, re-apply for the
hearing and be considered under this
section in accordance with the applica-
tion/waiver provisions at § 2.11. The
Commission will not review the pro-
gram plans for prisoners who waive in-
terim hearings pursuant to this para-
graph, unless the prisoner subsequently
is scheduled for a hearing to consider
new criminal conduct or a rule infrac-
tion and a modification of the original
program plan appears warranted due to
the prisoner’s new criminal offense or
infraction. If the prisoner is scheduled
for a hearing that may not be waived
(e.g., an interim hearing where there
has been a finding of a disciplinary in-
fraction since the last hearing, or any
hearing scheduled pursuant to § 2.20 (b)
through (f), this section will be applied
at such hearing.

(7) Warden’s recommendation. Based on
the completion of the program by the
prisoner, and the quality of effort dem-
onstrated by the prisoner in complet-
ing the plan, the warden will rec-
ommend to the Commission a condi-
tional release date for its consider-
ation. This recommendation shall be
accompanied by a report on the pris-
oner’s participation and level of
achievement in different aspects of his
program.

(d) Criteria for finding successful re-
sponse to treatment programs. (1) In de-
termining whether a prisoner has suc-
cessfully ‘‘responded to treatment’’ the
Commission shall examine whether the
prisoner has shown that he has re-
ceived sufficient corrective training,
counseling, education, and therapy
that the public would not be endan-
gered by his release. See former 18
U.S.C. 5006(f) (definition of ‘‘treat-
ment’’ under the YCA). The Bureau of
Prisons shall assist the Commission in
this determination by informing the
Commission when the prisoner has

completed his program plan and by ad-
vising the Commission of the quality of
effort demonstrated by the prisoner in
completing the plan.

(2) In determining the extent of a
prisoner’s positive response to treat-
ment, the Commission shall examine
the degree by which the prisoner has
increased the likelihood that his re-
lease would not jeopardize public wel-
fare through his program performance
and conduct record. See 18 U.S.C.
4206(a)(2). The starting report for the
analysis of a prisoner’s response to
treatment will be the original parole
prognosis reached by the use of the sa-
lient factor score, and an evaluation of
the nature of the prisoner’s prior
criminal history and other characteris-
tics of the prisoner. The nature of the
current offense may also be considered
in determining the risk to the public
welfare presented by the prisoner’s re-
lease. The Commission will then pro-
ceed to evaluate whether the prisoner’s
program participation and institu-
tional conduct has improved the origi-
nal risk prognosis and evidences an al-
teration of his valued system, includ-
ing an understanding of the wrongful-
ness of his past criminal conduct. For
those prisoners who have exhibited se-
rious or violent criminal behavior, the
Commission will exercise more caution
in making a finding that the prisoner
has responded to treatment to the de-
gree that he should be released.

(3) With regard to program perform-
ance, significant weight will be given
to the following factors in determining
a prisoner’s response to treatment.
This is not intended as an exhaustive
list.

(i) Vocational training: Where the in-
mate originally had few job skills, the
acquisition of a marketable job skill
through vocational training or an ap-
prenticeship program.

(ii) Education: Participation in edu-
cational programs to acquire an edu-
cational level at least the level of a
high school graduate.

(iii) Psychological counseling and ther-
apy: Where the prisoner’s behavior has
shown that he may be affected by per-
sonality disorders or a mental illness
that has hampered his ability to lead a
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law-abiding life, or that he may other-
wise benefit from such programs, par-
ticipation in psychological and/or
other specialized programs which lead
to a judgment by the therapist/coun-
selor that the prisoner has signifi-
cantly improved his ability to obey the
law and favorably modified his value
system. Participation in these pro-
grams will normally be required for a
significant advancement of the pre-
sumptive release date for a prisoner
who has either committed or at-
tempted a crime of violence.

(iv) Drug/alcohol abuse programs:
Where the prisoner has a history of
drug/alcohol abuse, participation in a
drug/alcohol abuse program which
leads to the judgment by the therapist/
counselor that there is a significant
likelihood that the prisoner will not re-
vert to drug/alcohol abuse and has
thereby significantly improved his
ability to obey the law.

(v) Work: Assuming the prisoner is
physically and mentally able to do so
and is not otherwise engaged in an in-
stitutional activity which prevents
him from obtaining a job, participation
in a job on a regular basis so as to dem-
onstrate a stable life pattern and a fa-
vorable modification of his value sys-
tem.

(4) Prison misconduct (i.e., disobe-
dience to institutional rules, escape)
and new criminal conduct in the insti-
tution shall be considered in the deci-
sion as to whether (or to what degree)
a prisoner has successfully responded
to treatment. The rescission guidelines
of 2.36 shall be used in retarding or re-
scinding the original presumptive re-
lease date set according to the guide-
lines and the factors described in 18
U.S.C. 4206. If the original presumptive
date has been advanced based on re-
sponse to treatment, the rescission
guidelines may also be used to retard
or rescind the new date to maintain in-
stitutional discipline, if the mis-
conduct is not deemed serious enough
to affect the decision that the prisoner
has responded to treatment. But mis-
conduct subsequent to the advance-
ment of a release date based on a find-
ing of response to treatment may also
result in a reversal of that finding and
the cancellation of any advancement of
the original presumptive release date.

(e) Setting the parole date (balancing
section 4206 factors with response to treat-
ment). At any hearing or review on the
record, the presumptive release date
may be advanced if it is determined
that the prisoner has responded to a
sufficient degree to his treatment pro-
grams. The amount of the advance-
ment should be proportional to the de-
gree of response evidenced by the pris-
oner. In making the advancement, no
rule restricting the amount of the re-
duction—whether based on the guide-
lines (§ 2.20) or the rule on superior pro-
gram achievement (§ 2.60)—shall be
used. The decision will be the result of
a case-by-case evaluation in which re-
sponse to treatment programs, the se-
riousness of the offense, and the origi-
nal parole prognosis are all weighed by
the Commission with no one factor ca-
pable of excluding all others.

(f) Parole violators. Parole violators
returned to an institution following a
local revocation hearing shall nor-
mally be considered for reparole under
this section at a hearing within six
months of their arrival at the institu-
tion.

(g) Early termination from supervision.
(1) A review of the YCA parolee’s file
will be conducted at the conclusion of
each year of supervision (following re-
ceipt of the annual progress report—
Form F–3) and six months prior to the
expiration of his sentence (after receipt
of the final report).

(2) A YCA parolee shall not be con-
tinued on supervision beyond the time
periods specified in the early termi-
nation guidelines (§ 2.43), unless case-
specific factors indicate further super-
vision is warranted. The guidelines at
§ 2.43 shall not be routinely used to
deny early discharge to a YCA parolee
who has yet to complete two (or three)
years of clean supervision.

(3) The Commission shall consider
the facts and circumstances of each
YCA parolee’s case, focusing on the
risk he poses to the public and the ben-
efit he may obtain from further super-
vision. The nature of the offense and
parolee’s past criminal record shall be
taken into account only to evaluate
the risk that the parolee may still pose
to the public.

(4) In denying early discharge, the
Commission shall inform the probation
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office by letter (with a copy to the YCA
parolee) of the reasons for continued
supervision. The reasons should per-
tain, whenever possible, to the facts
and circumstances of the YCA parolee’s
case. If there are no case-specific fac-
tors which indicate that discharge
should be either granted to denied and
further supervision appears warranted,
the Commission may inform the YCA
parolee that he is continued on super-
vision because of its experience with
similarly situated offenders.

[53 FR 49654, Dec. 9, 1988, as amended at 55
FR 289, Jan. 4, 1990]

§ 2.66 Paroling policy for prisoners
serving aggregate U.S. and D.C.
Code sentences.

(a) Applicability. This regulation ap-
plies to all prisoners serving any com-
bination of U.S. and D.C. Code sen-
tences that have been aggregated by
the U.S. Bureau of Prisons. Such indi-
viduals are considered for parole on the
basis of a single parole eligibility and
mandatory release date on the aggre-
gate sentence. Pursuant to § 2.5, every
decision made by the Commission, in-
cluding the grant, denial, and revoca-
tion of parole, is made on the basis of
the aggregate sentence.

(b) Basic policy. The Commission
shall apply the guidelines at § 2.20 to
the prisoner’s U.S. Code crimes, and
the guidelines of the District of Colum-
bia Board of Parole to the prisoner’s
D.C. Code crimes.

(c) Determining the federal guideline
range. The Commission shall first con-
sider the U.S. Code offenses pursuant
to the guidelines at § 2.20, and shall de-
termine the appropriate number of
months to be served (the prisoner’s
‘‘federal time’’). The Commission shall
deem the ‘‘federal time’’ to have com-
menced with the prisoner’s initial com-
mitment on the current aggregate sen-
tence, including jail time.

(d) Decisions above the federal guideline
range. The ‘‘federal time’’ thus deter-
mined may be a decision within, below
or above the federal guidelines, but it
shall not exceed the limit of the U.S.
Code sentence, i.e., the number of
months that would be required by the
statutory release date if the U.S. Code
sentence is less than five years, or the
two-thirds date if the U.S. Code sen-

tence is five years or more. The D.C.
Code criminal behavior may not be
used as an aggravating offense factor,
but may be used as predictive basis for
exceeding the federal guideline range
to account for the actual degree and/or
seriousness of risk.

(e) Scheduling the D.C. parole hearing.
The Commission shall then schedule a
D.C. parole hearing to be conducted not
later than four months prior to the pa-
role eligibility date, or the expiration
of the ‘‘federal time,’’ whichever is
later. At the D.C. parole hearing the
Commission shall apply the point score
system of the D.C. Board of Parole,
pursuant to the regulations of the D.C.
Board of Parole, to determine the pris-
oner’s suitability for release on parole.

(f) Granting parole. In determining
whether or not to grant parole pursu-
ant to the point score system of the
D.C. Board of Parole, and the length of
any continuance for a rehearing if pa-
role is denied, the Commission shall
presume that the eligible prisoner has
satisfied basic accountability for the
D.C. Code offense behavior. However,
the Commission retains the authority
to consider any unusual offense cir-
cumstances pursuant to 28 DCMR 204.22
to deny parole despite a favorable point
score, and to set a rehearing date be-
yond the ordinary schedule. The Com-
mission shall also consider whether the
totality of the prisoner’s offense behav-
iors (U.S. and D.C. Code) warrants a
continuance to reflect the true serious-
ness or the degree of the risk that the
release of the prisoner would pose for
the public welfare. Nonetheless, the
Commission shall not deny parole or
order a continuance, solely on the
ground of punishment for the U.S. Code
offenses standing alone, or on grounds
that have been adequately accounted
for in a decision to exceed the federal
guideline range.

(g) Hearings. The Commission shall,
in accordance with § 2.12 of these regu-
lations, conduct an initial hearing to
determine the federal time. This por-
tion of the decision shall be subject to
appeal pursuant to § 2.26 of these regu-
lations. A D.C. parole hearing to deter-
mine the prisoner’s suitability for pa-
role under the D.C. guidelines shall be
conducted as ordered at the initial
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hearing. Prior to the D.C. parole hear-
ing, statutory interim hearings shall
be conducted pursuant to § 2.14 of these
regulations, including an interim hear-
ing at eligibility on the aggregate sen-
tence if no other interim hearing would
be held. After the D.C. parole hearing,
rehearings shall be conducted pursuant
to the rules and policy guidelines of
the D.C. Board of Parole, if release on
parole is not granted.

(h) Revocation decisions. Violations of
parole are violations on the aggregate
sentence, and a parole violation war-
rant is therefore issued under the au-
thority of the aggregate sentence. With
regard to the reparole decision, the
Commission shall follow the guidelines
at § 2.21 of these rules, but rehearings
shall be scheduled according to the
guidelines of the D.C. Board of Parole.

(i) Forfeiture of street time. All time on
parole shall be forfeited if required
under § 2.52(c) of these regulations. If
not, the Commission shall divide the
total time on parole (street time) ac-
cording to the proportional relation-
ship of the D.C. sentence to the U.S.
sentence, and shall order the forfeiture
of the portion corresponding to the
D.C. sentence pursuant to D.C. Code 24–
206(a). For example, if the prisoner is
serving a two-year D.C. Code sentence
and a three-year U.S. Code sentence,
the D.C. sentence is two-fifths, or 40
percent, of the total aggregate sen-
tence. If he was on parole 100 days, he
therefore forfeits 40 days. ‘‘Street
time’’ is measured from the date of re-
lease on parole to the execution of the
warrant or confinement on other
charges.

[54 FR 27842, June 30, 1989, as amended at 57
FR 41395, 41396, Sept. 10, 1992]

§ 2.67 Expedited Revocation Proce-
dure.

(a) In addition to the actions avail-
able to the Commission under § 2.47(a)
and (b), and under § 2.48, the Commis-
sion may offer an alleged parole viola-
tor an opportunity to accept respon-
sibility for his violation behavior, to
waive a revocation hearing, and to ac-
cept the sanction proposed by the Com-
mission in the Notice of Eligibility for
Expedited Revocation Procedure that
is sent to the alleged parole violator.

(b) The following cases may be con-
sidered under the expedited revocation
procedure:

(1) Cases in which the alleged parole
violator has been given a preliminary
interview under § 2.48, and the alleged
violation behavior would be graded
Category One or Category Two;

(2) Cases in which the alleged viola-
tor has been given a preliminary inter-
view under § 2.48 and the proposed deci-
sion is continue to expiration of sen-
tence, regardless of offense category;
and

(3) Cases in which an alleged violator
has received a dispositional review
under § 2.47, and the Commission deter-
mines that conditional withdrawal of
the warrant would be appropriate, but
forfeiture of street time is deemed nec-
essary to provide an adequate period of
supervision.

(c) The alleged violator’s consent
shall not be deemed to create an en-
forceable agreement with respect to
any action the Commission is author-
ized to take by law or regulation, or to
limit in any respect the normal statu-
tory consequences of a revocation of
parole or mandatory release.

[63 FR 25770, May 11, 1998]

PART 3—GAMBLING DEVICES

Sec.
3.1 Definition.
3.2 Assistant Attorney General, Criminal

Division.
3.3 Registration.
3.4 Registration to be made by letter.
3.5 Forfeiture of gambling devices.

AUTHORITY: 89 Stat. 379; 5 U.S.C. 301, sec. 2,
Reorganization Plan No. 2 of 1950, 64 Stat.
1261; 3 CFR, 1949–1953 Comp.

CROSS REFERENCE: For Organization State-
ment, Federal Bureau of Investigation, see
subpart P of part 0 of this chapter.

SOURCE: Order No. 331–65, 30 FR 2316, Feb.
20, 1965, unless otherwise noted.

§ 3.1 Definition.

For the purpose of this part, the term
Act means the Act of January 2, 1951, 64
Stat. 1134, as amended by the Gambling
Devices Act of 1962, 76 Stat. 1075, 15
U.S.C. 1171 et seq.
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§ 3.2 Assistant Attorney General,
Criminal Division.

The Assistant Attorney General,
Criminal Division, is authorized to ex-
ercise the power and authority of and
to perform the functions vested in the
Attorney General by the Act. (See also
28 CFR 0.55(i).)

(28 U.S.C. 509 and 510)

[Order No. 960–81, 46 FR 52354, Oct. 27, 1981]

§ 3.3 Registration.
Persons required to register pursuant

to section 3 of the Act shall register
with the Assistant Attorney General,
Criminal Division, Department of Jus-
tice, Washington, DC 20530.

§ 3.4 Registration to be made by letter.
No special forms are prescribed for

the purpose of registering under the
Act. Registration shall be accom-
plished by a letter addressed to the As-
sistant Attorney General, Criminal Di-
vision, setting forth the information
required by section 3(b)(4) of the Act.
Registration should be made by reg-
istered or certified mail inasmuch as
receipt of registrations will not other-
wise be acknowledged. The registration
requirement of the Act is an annual re-
quirement. Any person engaged in any
one or more of the activities for which
registration is required under the Act
must, in conformity with the provi-
sions of the Act, register in each cal-
endar year in which he engages in such
activities.

§ 3.5 Forfeiture of gambling devices.
For purposes of seizure and forfeiture

of gambling devices see section 8 of
this chapter.

[Order No. 1128–86, 51 FR 8817, Mar. 17, 1986]

PART 4—PROCEDURE GOVERNING
APPLICATIONS FOR CERTIFICATES
OF EXEMPTION UNDER THE
LABOR-MANAGEMENT REPORT-
ING AND DISCLOSURE ACT OF
1959, AND THE EMPLOYEE RE-
TIREMENT INCOME SECURITY ACT
OF 1974

Sec.
4.1 Definitions.

4.2 Who may apply for Certificate of Ex-
emption.

4.3 Contents of application.
4.4 Supporting affidavit; additional infor-

mation.
4.5 Character endorsements.
4.6 Institution of proceedings.
4.7 Notice of hearing; postponements.
4.8 Hearing.
4.9 Representation.
4.10 Waiver of oral hearing.
4.11 Appearance; testimony; cross-examina-

tion.
4.12 Evidence which may be excluded.
4.13 Record for decision. Receipt of docu-

ments comprising record; timing and ex-
tension.

4.14 Administrative law judge’s rec-
ommended decision; exceptions thereto;
oral argument before Commission.

4.15 Certificate of Exemption.
4.16 Rejection of application.
4.17 Availability of decisions.

AUTHORITY: Secs. 504, 606, 73 Stat. 536, 540
(29 U.S.C. 504, 526); and secs. 411, 507a, 88 Stat.
887, 894 (29 U.S.C. 1111, 1137).

CROSS REFERENCE: For Organization State-
ment, U.S. Parole Commission, see subpart V
of part 0 of this chapter.

SOURCE: 44 FR 6890, Feb. 2, 1979, unless oth-
erwise noted.

§ 4.1 Definitions.
As used in this part:
(a) Labor Act means the Labor-Man-

agement Reporting and Disclosure Act
of 1959 (73 Stat. 519).

(b) Pension Act means the Employee
Retirement Income Security Act of
1974 (Pub. L. 93–406) (88 Stat. 829).

(c) Acts means both of the above stat-
utes.

(d) Commission means the United
States Parole Commission.

(e) Secretary means the Secretary of
Labor or his designee.

(f) For proceedings under the ‘‘Labor
Act’’

(1) Employer means the labor organi-
zation, or person engaged in an indus-
try or activity affecting commerce, or
group or association of employers deal-
ing with any labor organization, which
an applicant under § 4.2 desires to serve
in a capacity for which he is ineligible
under section 504(a) of the ‘‘Labor
Act’’.

(2) All other terms used in this part
shall have the same meaning as iden-
tical or comparable terms when those
terms are used in the ‘‘Labor Act’’.
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(g) For proceedings under the ‘‘Pen-
sion Act’’

(1) Employer means the employee ben-
efit plan with which an applicant under
§ 4.2 desires to serve in a capacity for
which he is ineligible under section
411(a) of the ‘‘Pension Act’’ (29 U.S.C.
section 1111).

(2) All other terms used in this part
shall have the same meaning as iden-
tical or comparable terms when those
terms are used in the ‘‘Pension Act’’.

§ 4.2 Who may apply for Certificate of
Exemption.

Any person who has been convicted
of any of the crimes enumerated in sec-
tion 504(a) of the ‘‘Labor Act’’ whose
service, present or prospective, as de-
scribed in that section is or would be
prohibited by that section because of
such a conviction or a prison term re-
sulting therefrom; or any person who
has been convicted of any of the crimes
enumerated in section 411(a) of the
‘‘Pension Act’’ (29 U.S.C. section 1111)
whose service, present or prospective,
as described in that section is or would
be prohibited by that section because
of such a conviction or a prison term
resulting therefrom, may apply to the
Commission for a Certificate of Exemp-
tion from such a prohibition under the
applicable Act.

§ 4.3 Contents of application.
A person applying for a Certificate of

Exemption shall file with the Office of
General Counsel, U.S. Parole Commis-
sion, 5550 Friendship Boulevard, Chevy
Chase, Maryland 20815–7286, a signed
application under oath, in seven copies,
which shall set forth clearly and com-
pletely the following information:

(a) The name and address of the ap-
plicant and any other names used by
the applicant and dates of such use.

(b) A statement of all convictions
and imprisonments which prohibit the
applicant’s service under the provisions
of the applicable Act.

(c) Whether any citizenship rights
were revoked as a result of conviction
or imprisonment and if so the name of
the court and date of judgment thereof
and the extent to which such rights
have been restored.

(d) The name and location of the em-
ployer and a description of the office or

paid position, including the duties
thereof, for which a Certificate of Ex-
emption is sought.

(e) A full explanation of the reasons
or grounds relied upon to establish
that the applicant’s service in the of-
fice or employment for which a Certifi-
cate of Exemption is sought would not
be contrary to the purposes of the ap-
plicable Act.

(f) A statement that the applicant
does not, for the purpose of the pro-
ceeding, contest the validity of any
conviction.

(28 U.S.C. 509 and 510, 5 U.S.C. 301)

[44 FR 6890, Feb. 2, 1979, as amended at 46 FR
52354, Oct. 27, 1981]

§ 4.4 Supporting affidavit; additional
information.

(a) Each application filed with the
Commission must be accompanied by a
signed affidavit, in 7 copies, setting
forth the following concerning the per-
sonal history of the applicant:

(1) Place and date of birth. If the ap-
plicant was not born in the United
States, the time of first entry and port
of entry, whether he is a citizen of the
United States, and if naturalized,
when, where and how he became natu-
ralized and the number of his Certifi-
cate of Naturalization.

(2) Extent of education, including
names of schools attended.

(3) History of marital and family sta-
tus, including a statement as to wheth-
er any relatives by blood or marriage
are currently serving in any capacity
with any employee benefit plan, or
labor organization, group or associa-
tion of employers dealing with labor
organizations or industrial labor rela-
tions group, or currently advising or
representing any employer with re-
spect to employee organizing, con-
certed activities, or collective bargain-
ing activities.

(4) Present employment, including
office or offices held, with a description
of the duties thereof.

(5) History of employment, including
military service, in chronological
order.

(6) Licenses held, at the present time
or at any time in the past five years, to
possess or carry firearms.

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00150 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



157

Department of Justice § 4.7

(7) Veterans’ Administration claim
number and regional office handling
claim, if any.

(8) A listing (not including traffic of-
fenses for which a fine of not more
than $25 was imposed or collateral of
not more than $25 was forfeited) by
date and place of all arrests, convic-
tions for felonies, misdemeanors, or of-
fenses and all imprisonment or jail
terms resulting therefrom, together
with a statement of the circumstances
of each violation which led to arrest or
conviction.

(9) Whether applicant was ever on
probation or parole, and if so the
names of the courts by which convicted
and the dates of conviction.

(10) Names and locations of all em-
ployee benefit plans, labor organiza-
tions or employer groups with which
the applicant has ever been associated
or employed, and all employers or em-
ployee benefit plans which he has ad-
vised or represented concerning em-
ployee organizing, concerted activities,
or collective bargaining activities, to-
gether with a description of the duties
performed in each such employment or
association.

(11) A statement of applicant’s net
worth, including all assets held by him
or in the names of others for him, the
amount of each liability owed by him
or by him together with any other per-
son and the amount and source of all
income during the immediately preced-
ing five calendar years plus income to
date of application.

(12) Any other information which the
applicant feels will assist the Commis-
sion in making its determination.

(b) The Commission may require of
the applicant such additional informa-
tion as it deems appropriate for the
proper consideration and disposition of
his application.

§ 4.5 Character endorsements.
Each application filed with the Com-

mission must be accompanied by let-
ters or other forms of statement (in
three copies) from six persons ad-
dressed to the Chairman, U.S. Parole
Commission, attesting to the character
and reputation of the applicant. The
statement as to character shall indi-
cate the length of time the writer has
known applicant, and shall describe ap-

plicant’s character traits as they relate
to the position for which the exemp-
tion is sought and the duties and re-
sponsibilities thereof. The statement
as to reputation shall attest to appli-
cant’s reputation in his community or
in his circle of business or social ac-
quaintances. Each letter or other form
of statement shall indicate that it has
been submitted in compliance with
procedures under the respective Act
and that applicant has informed the
writer of the factual basis of his appli-
cation. The persons submitting letters
or other forms of statement shall not
include relatives by blood or marriage,
prospective employers, or persons serv-
ing in any official capacity with an em-
ployee benefit plan, labor organization,
group or association of employers deal-
ing with labor organizations or indus-
trial labor relations group.

§ 4.6 Institution of proceedings.
All applications and supporting docu-

ments received by the Commission
shall be reviewed for completeness by
the Office of General Counsel of the Pa-
role Commission and if complete and
fully in compliance with the regula-
tions of this part the Office of General
Counsel shall accept them for filing.
Applicant and/or his representative
will be notified by the Office of General
Counsel of any deficiency in the appli-
cation and supporting documents. The
amount of time allowed for deficiencies
to be remedied will be specified in said
notice. In the event such deficiencies
are not remedied within the specified
period or any extension thereof, grant-
ed after application to the Commission
in writing within the specified period,
the application shall be deemed to have
been withdrawn and notice thereof
shall be given to applicant.

§ 4.7 Notice of hearing; postponements.
Upon the filing of an application, the

Commission shall:
(a) Set the application for a hearing

on a date within a reasonable time
after its filing and notify the applicant
of such date by certified mail;

(b) Give notice, as required by the re-
spective Act, to the appropriate State,
County, or Federal prosecuting offi-
cials in the jurisdiction or jurisdictions
in which the applicant was convicted
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that an application for a Certificate of
Exemption has been filed and the date
for hearing thereon; and

(c) Notify the Secretary that an ap-
plication has been filed and the date
for hearing thereon and furnish him
copies of the application and all sup-
porting documents.
Any party may request a postponement
of a hearing date in writing from the
Office of General Counsel at any time
prior to ten (10) days before the sched-
uled hearing. No request for postpone-
ment other than the first for any party
will be considered unless a showing is
made of cause entirely beyond the con-
trol of the requester. The granting of
such requests will be within the discre-
tion of the Commission. In the event of
a failure to appear on the hearing date
as originally scheduled or extended,
the absent party will be deemed to
have waived his right to a hearing. The
hearing will be conducted with the par-
ties present participating and docu-
mentation, if any, of the absent party
entered into the record.

§ 4.8 Hearing.
The hearing on the application shall

be held at the offices of the Commision
in Washington, DC, or elsewhere as the
Commission may direct. The hearing
shall be held before the Commission,
before one or more Commissioners, or
before one or more administrative law
judges appointed as provided by section
11 of the Administrative Procedure Act
(5 U.S.C. 3105) as the Commission by
order shall determine. Hearings shall
be conducted in accordance with sec-
tions 7 and 8 of the Administrative
Procedure Act (5 U.S.C. 556, 557).

§ 4.9 Representation.
The applicant may be represented be-

fore the Commission by any person
who is a member in good standing of
the bar of the Supreme Court of the
United States or of the highest court of
any State or territory of the United
States, or the District of Columbia,
and who is not under any order of any
court suspending, enjoining, restrain-
ing, or disbarring him from, or other-
wise restricting him in, the practice of
law. Whenever a person acting in a rep-
resentative capacity appears in person
or signs a paper in practice before the

Commission, his personal appearance
or signature shall constitute a rep-
resentation to the Commission that
under the provisions of this part and
applicable law he is authorized and
qualified to represent the particular
person in whose behalf he acts. Further
proof of a person’s authority to act in
a representative capacity may be re-
quired. When any applicant is rep-
resented by an attorney at law, any no-
tice or other written communication
required or permitted to be given to or
by such applicant shall be given to or
by such attorney. If an applicant is
represented by more than one attor-
ney, service by or upon any one of such
attorneys shall be sufficient.

§ 4.10 Waiver of oral hearing.

The Commission upon receipt of a
statement from the Secretary that he
does not object, and in the absence of
any request for oral hearing from the
others to whom notice has been sent
pursuant to § 4.7 may grant an applica-
tion without receiving oral testimony
with respect to it.

§ 4.11 Appearance; testimony; cross-ex-
amination.

(a) The applicant shall appear and,
except as otherwise provided in § 4.10,
shall testify at the hearing and may
cross-examine witnesses.

(b) The Secretary and others to
whom notice has been sent pursuant to
§ 4.7 shall be afforded an opportunity to
appear and present evidence and cross-
examine witnesses, at any hearing.

(c) In the discretion of the Commis-
sion or presiding officer, other wit-
nesses may testify at the hearing.

§ 4.12 Evidence which may be ex-
cluded.

The Commission or officer presiding
at the hearing may exclude irrelevant,
untimely, immaterial, or unduly rep-
etitious evidence.

§ 4.13 Record for decision. Receipt of
documents comprising record; tim-
ing and extension.

(a) The application and all support-
ing documents, the transcript of the
testimony and oral argument at the
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hearing, together with any exhibits re-
ceived and other documents filed pur-
suant to these procedures and/or the
Administrative Procedures Act shall be
made parts of the record for decision.

(b) At the conclusion of the hearing
the presiding officer shall specify the
time for submission of proposed find-
ings of fact and conclusions of law (un-
less waived by the parties); transcript
of the hearing, and supplemental exhib-
its, if any. He shall set a tentative date
for the recommended decision based
upon the timing of these preliminary
steps. Extensions of time may be re-
quested by any party, in writing, from
the Parole Commission. Failure of any
party to comply with the time frame as
established or extended will be deemed
to be a waiver on his part of his right
to submit the document in question.
The adjudication will proceed and the
absence of said document and reasons
therefor will be noted in the record.

§ 4.14 Administrative law judge’s rec-
ommended decision; exceptions
thereto; oral argument before Com-
mission.

Whenever the hearing is conducted
by an administrative law judge, at the
conclusion of the hearing he shall sub-
mit a recommended decision to the
Commission, which shall include a
statement of findings and conclusions,
as well as the reasons therefor. The ap-
plicant, the Secretary and others to
whom notice has been sent pursuant to
§ 4.7 may file with the Commission,
within 10 days after having been fur-
nished a copy of the recommended de-
cision, exceptions thereto and reasons
in support thereof. The Commission
may order the taking of additional evi-
dence and may request the applicant
and others to appear before it. The
Commission may invite oral argument
before it on such questions as it de-
sires.

§ 4.15 Certificate of Exemption.
The applicant, the Secretary and oth-

ers to whom notice has been sent pur-
suant to § 4.7 shall be served a copy of
the Commission’s decision and order
with respect to each application. When-
ever the Commission decision is that
the application be granted, the Com-
mission shall issue a Certificate of Ex-

emption to the applicant. The Certifi-
cate of Exemption shall extend only to
the stated employment with the pro-
spective employer named in the appli-
cation.

§ 4.16 Rejection of application.
No application for a Certificate of

Exemption shall be accepted from any
person whose application for a Certifi-
cate of Exemption has been withdrawn,
deemed withdrawn due to failure to
remedy deficiencies in a timely man-
ner, or denied by the Commission with-
in the preceding 12 months.

§ 4.17 Availability of decisions.
The Commission’s Decisions under

both Acts are available for examina-
tion in the Office of the U.S. Parole
Commission, 5550 Friendship Boule-
vard, Chevy Chase, Maryland 20815–
7286. Copies will be mailed upon writ-
ten request to the Office of General
Counsel, U.S. Parole Commission, at
the above address at a cost of ten cents
per page.

(28 U.S.C. 509 and 510, 5 U.S.C. 301)

[44 FR 6890, Feb. 2, 1979, as amended at 46 FR
52354, Oct. 27, 1981]

PART 5—ADMINISTRATION AND
ENFORCEMENT OF FOREIGN
AGENTS REGISTRATION ACT OF
1938, AS AMENDED

Sec.
5.1 Administration and enforcement of the

Act.
5.2 Inquiries concerning application of the

Act.
5.3 Filing of a registration statement.
5.4 Computation of time.
5.5 Registration fees.
5.100 Definition of terms.
5.200 Registration.
5.201 Exhibits.
5.202 Short form registration statement.
5.203 Supplemental statement.
5.204 Amendments.
5.205 Termination of registration.
5.206 Language and wording of registration

statement.
5.207 Incorporation by reference.
5.208 Disclosure of foreign principals.
5.209 Information relating to employees.
5.210 Amount of detail required in informa-

tion relating to registrant’s activities
and expenditures.
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5.211 Sixty-day period to be covered in ini-
tial statement.

5.300 Burden of establishing availability of
exemption.

5.301 Exemption under section 3(a) of the
Act.

5.302 Exemptions under sections 3 (b) and
(c) of the Act.

5.303 Exemption available to persons ac-
credited to international organizations.

5.304 Exemptions under sections 3 (d) and
(e) of the Act.

5.305 Exemption under section 3(f) of the
Act.

5.306 Exemption under section 3(g) of the
Act.

5.400 Filing of political propaganda.
5.401 Dissemination report.
5.402 Labeling political propaganda.
5.500 Maintenance of books and records.
5.501 Inspection of books and records.
5.600 Public examination of records.
5.601 Copies of records and information

available.
5.800 Ten-day filing requirement.
5.801 Activity beyond 10-day period.
5.1101 Copies of the Report of the Attorney

General.

AUTHORITY: 28 U.S.C. 509, 510; Section 1, 56
Stat. 248, 257 (22 U.S.C. 620); title I, Pub. L.
102–395, 106 Stat. 1828, 1831 (22 U.S.C. 612
note).

SOURCE: Order No. 376–67, 32 FR 6362, Apr.
22, 1967, unless otherwise noted.

§ 5.1 Administration and enforcement
of the Act.

(a) The administration and enforce-
ment of the Foreign Agents Registra-
tion Act of 1938, as amended (22 U.S.C.
611–621), is subject to the general super-
vision and direction of the Attorney
General, assigned to, conducted, han-
dled, and supervised by the Assistant
Attorney General in charge of the
Criminal Division (§ 0.60(b) of this chap-
ter).

(b) The Assistant Attorney General is
authorized to prescribe such forms, in
addition to or in lieu of those specified
in the regulations in this part, as may
be necessary to carry out the purposes
of this part.

(c) Copies of the Act, and of the rules,
regulations, and forms prescribed pur-
suant to the Act, and information con-
cerning the foregoing may be obtained
upon request without charge from the
Registration Unit, Criminal Division,

Department of Justice, Washington,
DC 20530.

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 523–73, 38 FR 18235,
July 9, 1973; Order No. 568–74, 39 FR 18646,
May 29, 1974]

§ 5.2 Inquiries concerning application
of the Act.

(a) General. Any present or prospec-
tive agent of a foreign principal, or the
agent’s attorney, may request from the
Assistant Attorney General a state-
ment of the present enforcement inten-
tions of the Department of Justice
under the Act with respect to any pres-
ently contemplated activity, course of
conduct, expenditure, receipt of money
or thing of value, or transaction, and
specifically with respect to whether
the same requires registration and dis-
closure pursuant to the Act, or is ex-
cluded from coverage or exempted from
registration and disclosure under any
provision of the Act.

(b) Anonymous, hypothetical, non-
party and ex post facto review requests
excluded. The entire transaction which
is the subject of the review request
must be an actual, as opposed to hypo-
thetical, transaction and involve dis-
closed, as opposed to anonymous,
agents and principals. Review requests
must be submitted by a party to the
transaction or the party’s attorney,
and have no application to a party that
does not join in the request. A review
request may not involve only past con-
duct.

(c) Fee. All requests for statements of
the Department’s present enforcement
intentions must be accompanied by a
non-refundable filing fee submitted in
accordance with § 5.5.

(d) Address. A review request must be
submitted in writing to the Assistant
Attorney General, Criminal Division,
Attention: Chief, Registration Unit.
The mailing address is 1400 New York
Avenue, NW., room 9300, Washington,
DC 20530.

(e) Contents. A review request shall be
specific and contain in detail all rel-
evant and material information bear-
ing on the actual activity, course of
conduct, expenditure, receipt of money
or thing of value, or transaction for
which review is requested. There is no
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prescribed format for the request, but
each request must include:

(1) The identity(ies) of the agent(s)
and foreign principal(s) involved;

(2) The nature of the agent’s activi-
ties for or in the interest of the foreign
principal;

(3) A copy of the existing or proposed
written contract with the foreign prin-
cipal or a full description of the terms
and conditions of each existing or pro-
posed oral agreement; and

(4) The applicable statutory or regu-
latory basis for the exemption or exclu-
sion claimed.

(f) Certification. If the requesting
party is an individual, the review re-
quest must be signed by the prospec-
tive or current agent, or, if the re-
questing party is not an individual, the
review request must be signed on be-
half of each requesting party by an of-
ficer, a director, a person performing
the functions of an officer or a director
of, or an attorney for, the requesting
party. Each such person signing the re-
view request must certify that the re-
view request contains a true, correct
and complete disclosure with respect to
the proposed conduct.

(g) Additional information. Each party
shall provide any additional informa-
tion or documents the Criminal Divi-
sion may thereafter request in order to
review a matter. Any information fur-
nished orally shall be confirmed
promptly in writing, signed by the
same person who signed the initial re-
view request and certified to be a true,
correct and complete disclosure of the
requested information.

(h) Outcomes. After submission of a
review request, the Criminal Division,
in its discretion, may state its present
enforcement intention under the Act
with respect to the proposed conduct;
may decline to state its present en-
forcement intention; or, if cir-
cumstances warrant, may take such
other position or initiate such other
action as it considers appropriate. Any
requesting party or parties may with-
draw a review request at any time. The
Criminal Division remains free, how-
ever, to submit such comments to the
requesting party or parties as it deems
appropriate. Failure to take action
after receipt of a review request, docu-
ments or information, whether submit-

ted pursuant to this procedure or oth-
erwise, shall not in any way limit or
stop the Criminal Division from taking
any action at such time thereafter as it
deems appropriate. The Criminal Divi-
sion reserves the right to retain any re-
view request, document or information
submitted to it under this procedure or
otherwise and to use any such request,
document or information for any gov-
ernmental purpose.

(i) Time for response. The Criminal Di-
vision shall respond to any review re-
quest within 30 days after receipt of
the review request and of any re-
quested additional information and
documents.

(j) Written decisions only. The request-
ing party or parties may rely only
upon a written Foreign Agents Reg-
istration Act review letter signed by
the Assistant Attorney General or his
delegate.

(k) Effect of review letter. Each review
letter can be relied upon by the re-
questing party or parties to the extent
the disclosure was accurate and com-
plete and to the extent the disclosure
continues accurately and completely
to reflect circumstances after the date
of issuance of the review letter.

(l) Compliance. Neither the submis-
sion of a review request, nor its pend-
ency, shall in any way alter the respon-
sibility of the party or parties to com-
ply with the Act.

(m) Confidentiality. Any written ma-
terial submitted pursuant to a request
made under this section shall be treat-
ed as confidential and shall be exempt
from disclosure.

[Order No. 1757–93, 58 FR 37418, July 12, 1993]

§ 5.3 Filing of a registration statement.

All statements, exhibits, amend-
ments, and other documents and papers
required to be filed under the Act or
under this part shall be submitted in
triplicate to the Registration Unit. An
original document and two duplicates
meeting the requirements of Rule
1001(4), Federal Rules of Evidence (28
U.S.C. Appendix), shall be deemed to
meet this requirement. Filing of such
documents may be made in person or
by mail, and they shall be deemed to be
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filed upon their receipt by the Reg-
istration Unit.

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 523–73, 38 FR 18235,
July 9, 1973; Order No. 1757–93, 58 FR 37419,
July 12, 1993]

§ 5.4 Computation of time.
Sundays and holidays shall be count-

ed in computing any period of time pre-
scribed in the Act or in the rules and
regulations in this part.

§ 5.5 Registration fees.
(a) A registrant shall pay a registra-

tion fee with each initial registration
statement filed under § 5.200 and each
supplemental registration statement
under § 5.203 at the time such registra-
tion statement is filed. The registra-
tion fee may be paid by cash or by
check or money order made payable to
‘‘FARA Registration Unit’’. The Reg-
istration Unit, in its discretion, may
require that the fee be paid by a cer-
tified or cashier’s check or by a United
States Postal money order.

(b) Payment of fees shall accompany
any order for copies or request for in-
formation, and all applicable fees shall
be collected before copies or informa-
tion will be made available. Payment
may be made by cash or by check or
money order made payable to ‘‘FARA
Registration Unit’’. The Registration
Unit, in its discretion, may require
that the fee be paid by a certified or
cashier’s check or by a United States
Postal money order.

(c) Registration fees shall be waived
in whole or in part, as appropriate, in
the case of any individual person re-
quired to register under the Act who
has demonstrated to the satisfaction of
the Registration Unit that he or she is
financially unable to pay the fees in
their entirety. An individual seeking to
avail himself or herself of this provi-
sion shall file with the registration
statement a declaration made in com-
pliance with section 1746 of title 28,
United States Code, setting forth the
information required by Form 4, Fed-
eral Rules of Appellate Procedure (28
U.S.C. appendix).

(d) The fees shall be as follows:
(1) For initial registration state-

ments (including an exhibit A for one
foreign principal) under § 5.200: $305.00;

(2) For supplemental registration
statements under § 5.203: $305.00 per for-
eign principal;

(3) For exhibit A under § 5.201(a)(1):
$305.00 per foreign principal not cur-
rently reported under § 5.200 or § 5.203;

(4) For exhibit B under § 5.201(a)(2): no
fee;

(5) For exhibits C and D (no forms)
under § 5.201: no fee;

(6) For short-form registration state-
ments under § 5.202: no fee;

(7) For amendments under § 5.204; no
fee;

(8) For statements of present enforce-
ment intentions under § 5.2: $96.00 per
review request;

(9) For each quarter hour of search
time under § 5.601: $4.00;

(10) For copies of registration state-
ments and supplements, amendments,
exhibits thereto, dissemination re-
ports, and copies of political propa-
ganda and other materials contained in
the public files, under § 5.601: fifty cents
($.50) per copy of each page of the ma-
terial requested;

(11) For copies of registration state-
ments and supplements, amendments,
exhibits thereto, dissemination re-
ports, and copies of political propa-
ganda and other materials contained in
the public files, produced by computer,
such as tapes or printouts, under § 5.601:
actual direct cost of producing the
copy, including the apportionable sal-
ary costs; and

(12) For computer searches of records
through the use of existing program-
ming: Direct actual costs, including
the cost of operating a central process-
ing unit for that portion of operating
time that is directly attributable to
searching for records responsive to a
request and the salary costs
apportionable to the search.

(e) The cost of delivery of any docu-
ment by the Registration Unit by any
means other than ordinary mail shall
be charged to the requester at a rate
sufficient to cover the expense to the
Registration Unit.

(f) The Assistant Attorney General is
hereby authorized to adjust the fees es-
tablished by this section from time to
time to reflect and recover the costs of
the administration of the Registration
Unit under the Act.
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(g) Fees collected under this provi-
sion shall be available for the support
of the Registration Unit.

(h) Notwithstanding § 5.3, no docu-
ment required to be filed under the Act
shall be deemed to have been filed un-
less it is accompanied by the applicable
fee except as provided by paragraph (c)
of this section.

[Order No. 1757–93, 58 FR 37419, July 12, 1993]

§ 5.100 Definition of terms.
(a) As used in this part:
(1) The term Act means the Foreign

Agents Registration Act of 1938, as
amended (22 U.S.C. 611–621).

(2) The term Attorney General means
the Attorney General of the United
States.

(3) The term Assistant Attorney Gen-
eral means the Assistant Attorney Gen-
eral in charge of the Criminal Division,
Department of Justice, Washington,
DC 20530.

(4) The term Secretary of State means
the Secretary of State of the United
States.

(5) The term Registration Unit means
the Registration Unit, Internal Secu-
rity Section, Criminal Division, De-
partment of Justice, Washington, DC
20530.

(6) The term rules and regulations in-
cludes the regulations in this part and
all other rules and regulations pre-
scribed by the Attorney General pursu-
ant to the Act and all registration
forms and instructions thereon which
may be prescribed by the regulations in
this part or by the Assistant Attorney
General.

(7) The term registrant means any
person who has filed a registration
statement with the Registration Unit,
pursuant to section 2(a) of the Act and
§ 5.3.

(8) Unless otherwise specified, the
term agent of a foreign principal means
an agent of a foreign principal required
to register under the Act.

(9) The term foreign principal includes
a person any of whose activities are di-
rected or indirectly supervised, di-
rected, controlled, financed, or sub-
sidized in whole or in major part by a
foreign principal as that term is de-
fined in section 1(b) of the Act.

(10) The term initial statement means
the statement required to be filed with

the Attorney General under section
2(a) of the Act.

(11) The term supplemental statement
means the supplement required to be
filed with the Attorney General under
section 2(b) of the Act at intervals of 6
months following the filing of the ini-
tial statement.

(12) The term final statement means
the statement required to be filed with
the Attorney General following the ter-
mination of the registrant’s obligation
to register.

(13) The term short form registration
statement means the registration state-
ment required to be filed by certain
partners, officers, directors, associates,
employees, and agents of a registrant.

(b) As used in the Act, the term con-
trol or any of its variants shall be
deemed to include the possession or the
exercise of the power, directly or indi-
rectly, to determine the policies or the
activities of a person, whether through
the ownership of voting rights, by con-
tract, or otherwise.

(c) The term agency as used in sec-
tions 1(c), 1(o), 1(q), 3(g), and 4(e) of the
Act shall be deemed to refer to every
unit in the executive and legislative
branches of the Government of the
United States, including committees of
both Houses of Congress.

(d) The term official as used in sec-
tions 1(c), 1(o), 1(q), 3(g), and 4(e) of the
Act shall be deemed to include Mem-
bers and officers of both Houses of Con-
gress as well as officials in the execu-
tive branch of the Government of the
United States.

(e) The terms formulating, adopting, or
changing, as used in section 1(o) of the
Act, shall be deemed to include any ac-
tivity which seeks to maintain any ex-
isting domestic or foreign policy of the
United States. They do not include
making a routine inquiry of a Govern-
ment official or employee concerning a
current policy or seeking administra-
tive action in a matter where such pol-
icy is not in question.

(f) The term domestic or foreign poli-
cies of the United States, as used in sec-
tions 1 (o) and (p) of the Act, shall be
deemed to relate to existing and pro-
posed legislation, or legislative action
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generally; treaties; executive agree-
ments, proclamations, and orders; deci-
sions relating to or affecting depart-
mental or agency policy, and the like.

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 523–73, 38 FR 18235,
July 9, 1973]

§ 5.200 Registration.

(a) Registration under the Act is ac-
complished by the filing of an initial
statement together with all the exhib-
its required by § 5.201 and the filing of
a supplemental statement at intervals
of 6 months for the duration of the
principal-agent relationship requiring
registration.

(b) The initial statement shall be
filed on Form OBD–63.

(28 U.S.C. 509 and 510; 5 U.S.C. 301)

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 960–81, 46 FR 52355,
Oct. 27, 1981]

§ 5.201 Exhibits.

(a) The following described exhibits
are required to be filed for each foreign
principal of the registrant:

(1) Exhibit A. This exhibit, which
shall be filed on Form OBD–67, shall set
forth the information required to be
disclosed concerning each foreign prin-
cipal.

(2) Exhibit B. This exhibit, which
shall be filed on Form OBD–65, shall set
forth the agreement or understanding
between the registrant and each of his
foreign principals as well as the nature
and method of performance of such
agreement or understanding and the
existing or proposed activities engaged
in or to be engaged in, including politi-
cal activities, by the registrant for the
foreign principal.

(b) Any change in the information
furnished in exhibit A or B shall be re-
ported to the Registration Unit within
10 days of such change. The filing of a
new exhibit may then be required by
the Assistant Attorney General.

(c) Whenever the registrant is an as-
sociation, corporation, organization, or
any other combination of individuals,
the following documents shall be filed
as exhibit C:

(1) A copy of the registrant’s charter,
articles of incorporation or associa-

tion, or constitution, and a copy of its
bylaws, and amendments thereto;

(2) A copy of every other instrument
or document, and a statement of the
terms and conditions of every oral
agreement, relating to the organiza-
tion, powers and purposes of the reg-
istrant.

(d) The requirement to file any of the
documents described in paragraphs (c)
(1) and (2) of this section may be whol-
ly or partially waived upon written ap-
plication by the registrant to the As-
sistant Attorney General setting forth
fully the reasons why such waiver
should be granted.

(e) Whenever a registrant, within the
United States, receives or collects con-
tributions, loans, money, or other
things of value, as part of a fund-rais-
ing campaign, for or in the interests of
his foreign principal, he shall file as ex-
hibit D a statement so captioned set-
ting forth the amount of money or the
value of the thing received or col-
lected, the names and addresses of the
persons from whom such money or
thing of value was received or col-
lected, and the amount of money or a
description of the thing of value trans-
mitted to the foreign principal as well
as the manner and time of such trans-
mission.

(28 U.S.C. 509 and 510; 5 U.S.C. 301)

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 523–73, 38 FR 18235,
July 9, 1973; Order No. 960–81, 46 FR 52355,
Oct. 27, 1981]

§ 5.202 Short form registration state-
ment.

(a) Except as provided in paragraphs
(b), (c), and (d) of this section, each
partner, officer, director, associate,
employee, and agent of a registrant is
required to file a registration state-
ment under the Act. Unless the Assist-
ant Attorney General specifically di-
rects otherwise, this obligation may be
satisfied by the filing of a short form
registration statement.

(b) A partner, officer, director, asso-
ciate, employee, or agent of a reg-
istrant who does not engage directly in
activity in furtherance of the interests
of the foreign principal is not required
to file a short form registration state-
ment.
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(c) An employee or agent of a reg-
istrant whose services in furtherance of
the interests of the foreign principal
are rendered in a clerical, secretarial,
or in a related or similar capacity, is
not required to file a short form reg-
istration statement.

(d) Whenever the agent of a reg-
istrant is a partnership, association,
corporation, or other combination of
individuals, and such agent is not with-
in the exemption of paragraph (b) of
this section, only those partners, offi-
cers, directors, associates, and employ-
ees who engage directly in activity in
furtherance of the interests of the reg-
istrant’s foreign principal are required
to file a short form registration state-
ment.

(e) The short form registration state-
ment shall be filed on Form OBD–66.
Any change affecting the information
furnished with respect to the nature of
the services rendered by the person fil-
ing the statement, or the compensation
he receives, shall require the filing of a
new short form registration statement
within 10 days after the occurrence of
such change. There is no requirement
to file exhibits or supplemental state-
ments to a short form registration
statement.

(28 U.S.C. 509 and 510; 5 U.S.C. 301)

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 960–81, 46 FR 52355,
Oct. 27, 1981]

§ 5.203 Supplemental statement.

(a) Supplemental statements shall be
filed on Form OBD–64.

(b) The obligation to file a supple-
mental statement at 6-month intervals
during the agency relationship shall
continue even though the registrant
has not engaged during the period in
any activity in the interests of his for-
eign principal.

(c) The time within which to file a
supplemental statement may be ex-
tended for sufficient cause shown in a
written application to the Assistant
Attorney General.

(28 U.S.C. 509 and 510; 5 U.S.C. 301)

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 960–81, 46 FR 52355,
Oct. 27, 1981]

§ 5.204 Amendments.
(a) An initial, supplemental, or final

statement which is deemed deficient by
the Assistant Attorney General must
be amended upon his request. Such
amendment shall be filed upon Form
OBD–68 and shall identify the item of
the statement to be amended.

(b) A change in the information fur-
nished in an initial or supplemental
statement under clauses (3), (4), (6), and
(9) of section 2(a) of the Act shall be by
amendment, unless the notice which is
required to be given of such change
under section 2(b) is deemed sufficient
by the Assistant Attorney General.

(28 U.S.C. 509 and 510; 5 U.S.C. 301)

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 960–81, 46 FR 52355,
Oct. 27, 1981]

§ 5.205 Termination of registration.
(a) A registrant shall, within 30 days

after the termination of his obligation
to register, file a final statement on
Form OBD–64 with the Registration
Unit for the final period of the agency
relationship not covered by any pre-
vious statement.

(b) Registration under the Act shall
be terminated upon the filing of a final
statement, if the registrant has fully
discharged all his obligations under the
Act.

(c) A registrant whose activities on
behalf of each of his foreign principals
become confined to those for which an
exemption under section 3 of the Act is
available may file a final statement
notwithstanding the continuance of
the agency relationship with the for-
eign principals.

(d) Registration under the Act may
be terminated upon a finding that the
registrant is unable to file the appro-
priate forms to terminate the registra-
tion as a result of the death, disability,
or dissolution of the registrant or
where the requirements of the Act can-
not be fulfilled by a continuation of the
registration.

(28 U.S.C. 509 and 510; 5 U.S.C. 301)

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 523–73, 38 FR 18235,
July 9, 1973; Order No. 960–81, 46 FR 52355,
Oct. 27, 1981; Order No. 1757–93, 58 FR 37419,
July 12, 1993]
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§ 5.206 Language and wording of reg-
istration statement.

(a) Except as provided in the next
sentence, each statement, amendment,
exhibit, or notice required to be filed
under the Act shall be submitted in the
English language. An exhibit may be
filed even though it is in a foreign lan-
guage if it is accompanied by an
English translation certified under
oath by the translator before a notary
public, or other person authorized by
law to administer oaths for general
purposes, as a true and accurate trans-
lation.

(b) A statement, amendment, exhibit,
or notice required to be filed under the
Act should be typewritten, but will be
accepted for filing if it is written leg-
ibly in ink.

(c) Copies of any document made by
any of the duplicating processes may
be filed pursuant to the Act if they are
clear and legible.

(d) A response shall be made to every
item on each pertinent form, unless a
registrant is specifically instructed
otherwise in the form. Whenever the
item is inapplicable or the appropriate
response to an item is ‘‘none,’’ an ex-
press statement to that effect shall be
made.

§ 5.207 Incorporation by reference.

(a) Each initial, supplemental, and
final statement shall be complete in
and of itself. Incorporation of informa-
tion by reference to statements pre-
viously filed is not permissible.

(b) Whenever insufficient space is
provided for response to any item in a
form, reference shall be made in such
space to a full insert page or pages on
which the item number and inquiry
shall be restated and a complete an-
swer given. Inserts and riders of less
than full page size should not be used.

§ 5.208 Disclosure of foreign prin-
cipals.

A registrant who represents more
than one foreign principal is required
to list in the statements he files under
the Act only those foreign principals
for whom he is not entitled to claim
exemption under section 3 of the Act.

§ 5.209 Information relating to employ-
ees.

A registrant shall list in the state-
ments he files under the Act only those
employees whose duties require them
to engage directly in activities in fur-
therance of the interests of the foreign
principal.

§ 5.210 Amount of detail required in
information relating to registrant’s
activities and expenditures.

A statement is ‘‘detailed’’ within the
meaning of clauses 6 and 8 of section 2
(a) of the Act when it has that degree
of specificity necessary to permit
meaningful public evaluation of each of
the significant steps taken by a reg-
istrant to achieve the purposes of the
agency relation.

§ 5.211 Sixty-day period to be covered
in initial statement.

The 60-day period referred to in
clauses 5, 7, and 8 of section 2(a) of the
Act shall be measured from the time
that a registrant has incurred an obli-
gation to register and not from the
time that he files his initial statement.

§ 5.300 Burden of establishing avail-
ability of exemption.

The burden of establishing the avail-
ability of an exemption from registra-
tion under the Act shall rest upon the
person for whose benefit the exemption
is claimed.

§ 5.301 Exemption under section 3(a)
of the Act.

(a) A consular officer of a foreign
government shall be considered duly
accredited under section 3(a) of the Act
whenever he has received formal rec-
ognition as such, whether provisionally
or by exequatur, from the Secretary of
State.

(b) The exemption provided by sec-
tion 3(a) of the Act to a duly accredited
diplomatic or consular officer is per-
sonal and does not include within its
scope an office, bureau, or other entity.

§ 5.302 Exemptions under sections 3
(b) and (c) of the Act.

The exemptions provided by sections
3 (b) and (c) of the Act shall not be
available to any person described
therein unless he has filed with the
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Secretary of State a fully executed No-
tification of Status with a Foreign
Government (Form D.S. 394).

§ 5.303 Exemption available to persons
accredited to international organi-
zations.

Persons designated by foreign gov-
ernments as their representatives in or
to an international organization, other
than nationals of the United States,
are exempt from registration under the
Act in accordance with the provisions
of the International Organizations Im-
munities Act, if they have been duly
notified to and accepted by the Sec-
retary of State as such representatives,
officers, or employees, and if they en-
gage exclusively in activities which are
recognized as being within the scope of
their official functions.

§ 5.304 Exemptions under sections 3
(d) and (e) of the Act.

(a) As used in section 3(d), the term
trade or commerce shall include the ex-
change, transfer, purchase, or sale of
commodities, services, or property of
any kind.

(b) For the purpose of section 3(d) of
the Act, activities of an agent of a for-
eign principal as defined in section 1(c)
of the Act, in furtherance of the bona
fide trade or commerce of such foreign
principal, shall be considered ‘‘pri-
vate,’’ even though the foreign prin-
cipal is owned or controlled by a for-
eign government, so long as the activi-
ties do not directly promote the public
or political interests of the foreign
government.

(c) For the purpose of section 3(d) of
the Act, the disclosure of the identity
of the foreign person that is required
under section 1(q) of the Act shall be
made to each official of the U.S. Gov-
ernment with whom the activities are
conducted. This disclosure shall be
made to the Government official prior
to his taking any action upon the busi-
ness transacted. The burden of estab-
lishing that the required disclosure was
made shall lie upon the person claim-
ing the exemption.

(d) The exemption provided by sec-
tion 3(e) of the Act shall not be avail-
able to any person described therein if
he engages in political activities as de-

fined in section 1(o) of the Act for or in
the interests of his foreign principal.

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 463–71, 36 FR 12212,
June 29, 1971]

§ 5.305 Exemption under section 3(f) of
the Act.

The exemption provided by section
3(f) of the Act shall not be available
unless the President has, by publica-
tion in the FEDERAL REGISTER, des-
ignated for the purpose of this section
the country the defense of which he
deems vital to the defense of the
United States.

§ 5.306 Exemption under section 3(g)
of the Act.

For the purpose of section 3(g) of the
Act—

(a) Attempts to influence or persuade
agency personnel or officials other
than in the course of established agen-
cy proceedings, whether formal or in-
formal, shall include only such at-
tempts to influence or persuade with
reference to formulating, adopting, or
changing the domestic or foreign poli-
cies of the United States or with ref-
erence to the political or public inter-
ests, policies, or relations of a govern-
ment of a foreign country or a foreign
political party; and

(b) If an attorney engaged in legal
representation of a foreign principal
before an agency of the U.S. Govern-
ment is not otherwise required to dis-
close the identity of his principal as a
matter of established agency proce-
dure, he must make such disclosure, in
conformity with this section of the
Act, to each of the agency’s personnel
or officials before whom and at the
time his legal representation is under-
taken. The burden of establishing that
the required disclosure was made shall
like upon the person claiming the ex-
emption.

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 463–71, 36 FR 12212,
June 29, 1971]

§ 5.400 Filing of political propaganda.

(a) The two copies of each item of po-
litical propaganda required to be filed
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with the Attorney General under sec-
tion 4(a) of the Act shall be filed with
the Registration Unit.

(b) Whenever two copies of an item of
political propaganda have been filed
pursuant to section 4(a) of the Act, an
agent of a foreign principal shall not be
required, in the event of further dis-
semination of the same material, to
forward additional copies thereof to
the Registration Unit.

(c) Unless specifically directed to do
so by the Assistant Attorney General,
a registrant is not required to file two
copies of a motion picture containing
political propaganda which he dissemi-
nates on behalf of his foreign principal,
so long as he files monthly reports on
its dissemination. In each such case
this registrant shall submit to the Reg-
istration Unit either a film strip show-
ing the label required by section 4(b) of
the Act or an affidavit certifying that
the required label has been made a part
of the film.

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 523–73, 38 FR 18235,
July 9, 1973; Order No. 568–74, 39 FR 18646,
May 29, 1974]

§ 5.401 Dissemination report.

(a) A Dissemination Report shall be
filed with the Registration Unit for
each item of political propaganda that
is transmitted, or caused to be trans-
mitted, in the U.S. mails, or by any
means or instrumentality of interstate
or foreign commerce, by an agent of a
foreign principal for or in the interests
of any of his foreign principals.

(b) The Dissemination Report shall
be filed on Form OBD–69.

(c) Except as provided in paragraph
(d) of this section, a Dissemination Re-
port shall be filed no later than 48
hours after the beginning of the trans-
mittal of the political propaganda.

(d) Whenever transmittals of the
same political propaganda are made
over a period of time, a Dissemination
Report may be filed monthly for as
long as such transmittals continue.

(e) A Dissemination Report shall be
complete in and of itself. Incorporation

of information by reference to reports
previously filed is not permissible.

(28 U.S.C. 509 and 510; 5 U.S.C. 301)

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 568–74, 39 FR 18646,
May 29, 1974; Order No. 960–81, 46 FR 52355,
Oct. 27, 1981]

§ 5.402 Labeling political propaganda.

(a) Within the meaning of this part,
political propaganda shall be deemed
labeled whenever it has been marked or
stamped conspicuously at its beginning
with a statement setting forth such in-
formation as is required under section
4(b) of the Act.

(b) An item of political propaganda
which is required to be labeled under
section 4(b) of the Act and which is in
the form of prints shall be marked or
stamped conspicuously at the begin-
ning of such item with a statement in
the language or languages used there-
in, setting forth such information as is
required under section 4(b) of the Act.

(c) An item of political propaganda
which is required to be labeled under
section 4(b) of the Act but which is not
in the form of prints shall be accom-
panied by a statement setting forth
such information as is required under
section 4(b) of the Act.

(d) Political propaganda as defined in
section 1(j) of the Act which is tele-
vised or broadcast, or which is caused
to be televised or broadcast, by an
agent of a foreign principal, shall be in-
troduced by a statement which is rea-
sonably adapted to convey to the view-
ers or listeners thereof such informa-
tion as is required under section 4(b) of
the Act.

(e) An agent of a foreign principal
who transmits or causes to be trans-
mitted in the U.S. mails or by any
means or instrumentality of interstate
or foreign commerce a still or motion
picture film which contains political
propaganda as defined in section 1(j) of
the Act shall insert at the beginning of
such film a statement which is reason-
ably adapted to convey to the viewers
thereof such information as is required
under section 4(b) of the Act.
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(f) For the purpose of section 4(e) of
the Act, the statement that must pref-
ace or accompany political propaganda
or a request for information shall be in
writing.

§ 5.500 Maintenance of books and
records.

(a) A registrant shall keep and pre-
serve in accordance with the provisions
of section 5 of the Act the following
books and records:

(1) All correspondence, memoranda,
cables, telegrams, teletype messages,
and other written communications to
and from all foreign principals and all
other persons, relating to the reg-
istrant’s activities on behalf of, or in
the interest of any of his foreign prin-
cipals.

(2) All correspondence, memoranda,
cables, telegrams, teletype messages,
and other written communications to
and from all persons, other than for-
eign principals, relating to the reg-
istrant’s political activity, or relating
to political activity on the part of any
of the registrant’s foreign principals.

(3) Original copies of all written con-
tracts between the registrant and any
of his foreign principals.

(4) Records containing the names and
addresses of persons to whom political
propaganda has been transmitted.

(5) All bookkeeping and other finan-
cial records relating to the registrant’s
activities on behalf of any of his for-
eign principals, including canceled
checks, bank statements, and records
of income and disbursements, showing
names and addresses of all persons who
paid moneys to, or received moneys
from, the registrant, the specific
amounts so paid or received, and the
date on which each item was paid or re-
ceived.

(6) If the registrant is a corporation,
partnership, association, or other com-
bination of individuals, all minute
books.

(7) Such books or records as will dis-
close the names and addresses of all
employees and agents of the registrant,
including persons no longer acting as
such employees or agents.

(8) Such other books, records, and
documents as are necessary properly to
reflect the activities for which reg-
istration is required.

(b) The books and records listed in
paragraph (a) of this section shall be
kept and preserved in such manner as
to render them readily accessible for
inspection pursuant to section 5 of the
Act.

(c) A registrant shall keep and pre-
serve the books and records listed in
paragraph (a) of this section for a pe-
riod of 3 years following the termi-
nation of his registration under § 5.205.

(d) Upon good and sufficient cause
shown in writing to the Assistant At-
torney General, a registrant may be
permitted to destroy books and records
in support of the information furnished
in an initial or supplemental statement
which he filed 5 or more years prior to
the date of his application to destroy.

§ 5.501 Inspection of books and
records.

Officials of the Criminal Division and
the Federal Bureau of Investigation are
authorized under section 5 of the Act
to inspect the books and records listed
in § 5.500(a).

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 523–73, 38 FR 18235,
July 9, 1973]

§ 5.600 Public examination of records.

Registration statements, Dissemina-
tion Reports, and copies of political
propaganda filed under section 4(a) of
the Act, shall be available for public
examination at the Registration Unit
on official business days, from 10 a.m.
to 4 p.m.

§ 5.601 Copies of records and informa-
tion available.

(a) Copies of registration statements
and supplements, amendments, exhib-
its thereto, dissemination reports, and
copies of political propaganda and
other materials contained in the public
files, may be obtained from the Reg-
istration Unit upon payment of a fee as
prescribed in § 5.5.

(b) Information as to the fee to be
charged for copies of registration state-
ments and supplements, amendments,
exhibits thereto, dissemination re-
ports, and copies of political propa-
ganda and other materials contained in
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the public files, or research into and in-
formation therefrom, and the time re-
quired for the preparation of such doc-
uments or information may be ob-
tained upon request to the Registra-
tion Unit. Fee rates are established in
§ 5.5.

(c) The Registration Unit may, in its
discretion, conduct computer searches
of records through the use of existing
programming upon written request. In-
formation as to the fee for the conduct
of such computer searches, and the
time required to conduct such com-
puter searches, may be obtained upon
request to the Registration Unit. A
written request for computer searches
of records shall include a deposit in the
amount specified by the Registration
Unit, which shall be the Registration
Unit’s estimate of the actual fees. The
Registration Unit is not required to
alter or develop programming to con-
duct a search. Fee rates are established
in § 5.5.

[Order No. 1757–93, 58 FR 37420, July 12, 1993]

§ 5.800 Ten-day filing requirement.

The 10-day filing requirement pro-
vided by section 8(g) of the Act shall be
deemed satisfied if the amendment to
the registration statement is deposited
in the U.S. mails no later than the 10th
day of the period.

§ 5.801 Activity beyond 10-day period.

A registrant who has within the 10-
day period filed an amendment to his
registration statement pursuant to a
Notice of Deficiency given under sec-
tion 8(g) of the Act may continue to
act as an agent of a foreign principal
beyond this period unless he receives a
Notice of Noncompliance from the Reg-
istration Unit.

[Order No. 376–67, 32 FR 6362, Apr. 22, 1967, as
amended by Order No. 523–73, 38 FR 18235,
July 9, 1973]

§ 5.1101 Copies of the Report of the At-
torney General.

Copies of the Report of the Attorney
General to the Congress on the Admin-
istration of the Foreign Agents Reg-
istration Act of 1938, as amended, shall
be sold to the public by the Registra-
tion Unit, as available, at a charge not

less than the actual cost of production
and distribution.

[Order No. 1757–93, 58 FR 37420, July 12, 1993]

PART 6—TRAFFIC IN CONTRABAND
ARTICLES IN FEDERAL PENAL AND
CORRECTIONAL INSTITUTIONS

AUTHORITY: Pub. L. 772, 80th Cong.; 18
U.S.C. 1791.

§ 6.1 Consent of warden or super-
intendent required.

The introduction or attempt to intro-
duce into or upon the grounds of any
Federal penal or correctional institu-
tion or the taking or attempt to take
or send therefrom anything whatsoever
without the knowledge and consent of
the warden or superintendent of such
Federal penal or correctional institu-
tion is prohibited.

CROSS REFERENCE: For Organization State-
ment, Bureau of Prisons, see subpart Q of
part 0 of this chapter.

[13 FR 5660, Sept. 30, 1948]

PART 7—REWARDS FOR CAPTURE
OF ESCAPED FEDERAL PRISONERS

Sec.
7.1 Standing offer of reward.
7.2 Amount of reward.
7.3 Eligibility for reward.
7.4 Procedure for claiming reward.
7.5 Certification.

AUTHORITY: 5 U.S.C. 301; 18 U.S.C. 3059.

CROSS REFERENCE: For Organization State-
ment, Bureau of Prisons, see subpart Q of
part 0 of this chapter.

SOURCE: 25 FR 2420, Mar. 23, 1960, unless
otherwise noted.

§ 7.1 Standing offer of reward.
A standing offer of reward is made

for the capture, or for assisting in, or
furnishing information leading to, the
capture, of an escaped Federal pris-
oner, in accordance with the conditions
stated in this part.

§ 7.2 Amount of reward.
Within the discretion of the Warden

or U.S. Marshal concerned, a reward
not in excess of $200 may be granted for
each capture of a prisoner and to more
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than one claimant, as determined ap-
plicable and appropriate. The Director
of the Bureau of Prisons may in excep-
tional circumstances, as determined by
him, grant rewards in excess of $200.
Bodily harm, damage, violence, intimi-
dation, terrorizing, risks, etc., will be
considered in determining the appro-
priate amount of reward.

§ 7.3 Eligibility for reward.
A reward may be paid to any person,

except an official or employee of the
Department of Justice or a law-en-
forcement officer of the U.S. Govern-
ment, who personally captures and sur-
renders an escaped Federal prisoner to
proper officials, or who assists in the
capture, of an escaped Federal pris-
oner.

§ 7.4 Procedure for claiming reward.
A person claiming a reward under

this part shall present his claim, with-
in six months from the date of the cap-
ture, in the form of a letter to the War-
den or U.S. Marshal concerned. The let-
ter shall state fully the facts and cir-
cumstances on which the claim is
based, and shall include the name of
each escapee captured and the time and
place of the capture, and details as to
how the arrest was made by the claim-
ant or as to how assistance was ren-
dered to others who made the arrest.

§ 7.5 Certification.
The claim letter required under § 7.4

shall contain the following certifi-
cation immediately proceeding the sig-
nature of the claimant:

I am not an officer or employee of the De-
partment of Justice or a law-enforcement of-
ficer of the United States Government.

PART 8—FBI FORFEITURE AUTHORITY
FOR CERTAIN STATUTES

Sec.
8.1 Definition.
8.2 Designation of officials having seizure

authority.
8.3 Designation of the investigative bureau

having administrative forfeiture author-
ity; claims for awards, offers in com-
promise and matters relating to bonds.

8.4 Custody of seized property, inventory
and receipt.

8.5 Appraisement of property subject to for-
feiture.

8.6 Quick-release authority.
8.7 Judicial forfeiture.
8.8 Advertisement and declaration of for-

feiture.
8.9 Disposition of forfeited property.
8.10 Remission or mitigation of forfeiture.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510.

SOURCE: Order No. 1128–86, 51 FR 8818, Mar.
14, 1986, unless otherwise noted.

§ 8.1 Definition.
For the purpose of this part, the term

statutes shall include the following
statutes unless otherwise noted in this
part: Interstate and Foreign Com-
merce—Gambling Devices—Transpor-
tation Prohibited, Jan. 2, 1951, ch. 1194
section 7, 64 Stat. 1135 (codified at 15
U.S.C. 1177, commonly referred to as
Transportation of Gambling Devices);
Organized Crime Control Act of 1970,
Public Law 91–452, title VIII, part C,
section 803(a), 84 Stat. 937 (1970) (codi-
fied at 18 U.S.C. 1955, commonly re-
ferred to as Illegal Gambling Busi-
nesses); Copyrights Act, Public Law 94–
553, title I, section 101, 90 Stat. 2768
(1976) (codified at 17 U.S.C. 509); Motor
Vehicle Theft Law Enforcement Act of
1984, Public Law 98–547, title II, section
201, 98 Stat. 2754 (1984) (codified at 18
U.S.C. 512); Crimes and Criminal Proce-
dure, June 25, 1948, ch. 645, section 1, 62
Stat. 786 (codified at 18 U.S.C. 1762,
commonly referred to as Prison-Made
Goods); Child Protection Act of 1984,
Public Law 98–292, section 6, 98 Stat.
205 (1984) (codified at 18 U.S.C. 2254);
Omnibus Crime Control and Safe
Streets Act of 1968, Public Law 90–351,
title III, section 802, 82 Stat. 215 (1968)
(codified at 18 U.S.C. 2513, commonly
referred to as Wire Interception and
Interception of Oral Communications);
Seizure of Arms and Other Articles In-
tended for Export, June 15, 1917, ch. 30,
title VI section 1, 40 Stat, 223; June 17,
1930, ch. 497, title IV, 523, 46 Stat. 740;
Aug. 13, 1953, ch. 434, section 1, 67 Stat.
577 (codified at 22 U.S.C. 401, commonly
referred to as Illegal Exportation of
War Materials) ; Anti-Drug Abuse Act
of 1986, Public Law 99–570, sec. 1351–1367
(1986) (codified at 18 U.S.C. 981, com-
monly referred to as Money Launder-
ing Control Act of 1986).

[Order No. 1128–86, 51 FR 8818, Mar. 14, 1986,
as amended by Order No. 1197–87, 52 FR 24448,
July 1, 1987]
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§ 8.2 Designation of officials having
seizure authority.

The Director, Associate Director, As-
sistants to the Director, Assistant Di-
rectors, inspectors, and Agents of the
Federal Bureau of Investigation are au-
thorized to seize such property as may
be subject to seizure pursuant to stat-
utes identified in § 8.1.

§ 8.3 Designation of the investigative
bureau having administrative for-
feiture authority; claims for
awards, offers in compromise and
matters relating to bonds.

The Federal Bureau of Investigation
is, in accordance with the statutes
identified in § 8.1, authorized and des-
ignated as the investigative bureau to
perform various duties with respect to
forfeiture which are comparable to the
duties performed by collectors of cus-
toms or other persons with respect to
the seizure and forfeiture of vessels, ve-
hicles, merchandise, and baggage under
the customs’ laws. The Director of the
Federal Bureau of Investigation or his
designee is designated as the officer au-
thorized to take final action under
these statutes on claims for award of
compensation to informers, offers in
compromise, and matters relating to
bonds or other security.

§ 8.4 Custody of seized property, in-
ventory and receipt.

All property seized pursuant to the
statutes identified in § 8.1 shall be
turned over to the U.S. Marshals Serv-
ice when not held as evidence or to be
placed into official use following for-
feiture. An inventory shall be prepared
by the Federal Bureau of Investigation
of the seized property and a receipt
given for it to the person from whom it
was seized at the time of seizure or as
soon thereafter as practical.

§ 8.5 Appraisement of property subject
to forfeiture.

Seized property shall be appraised.
The appraisement shall be the function
of the Special Agent in Charge, Federal
Bureau of Investigation or his designee
having custody of the property. The
value of an article seized shall be the
price at which it or a similar article is
fairly offered for sale at the time and
place of appraisement.

§ 8.6 Quick-release authority.
Where the forfeiture proceedings are

administrative, the Special Agent in
Charge, prior to forfeiture, is author-
ized to release property seized for for-
feiture. The property can be quick-re-
leased when the Special Agent in
Charge deems that there is an innocent
owner having an immediate right to
possession of the property or when the
release would be in the best interest of
justice and the Government.

§ 8.7 Judicial forfeiture.
If the appraised value exceeds the

monetary amount set forth in title 19,
United States Code, section 1607, or a
claim and satisfactory bond have been
received either for property appraised
at that amount or less, or for seized
merchandise which is any monetary in-
strument within the meaning of sec-
tion 5312(a)(3) of title 31 of the United
States Code, the Special Agent in
Charge of the FBI field office that
seized the property shall transmit the
claim and bond to the U.S. Attorney
for the judicial district in which the
seizure was made for the purpose of in-
stituting judicial forfeiture proceed-
ings. Also transmitted with the claim
and bond will be a description of the
property and a complete statement of
the facts and circumstances leading to
the seizure of the property.

[Order No. 1476–91, 56 FR 8685, Mar. 1, 1991]

§ 8.8 Advertisement and declaration of
forfeiture.

(a) The notice required by customs
laws, section 607, Tariff Act of 1930, as
amended (19 U.S.C. 1607), of seizure and
intention to forfeit and sell or other-
wise dispose of property seized pursu-
ant to the statutes identified in § 8.1,
shall describe the property seized, state
the date seized, cause, and place of sei-
zure; and state that any person desir-
ing to claim the property must file
with the Special Agent in Charge, Fed-
eral Bureau of Investigation (FBI)
within 20 days from the date of the
first publication of the notice a claim
to such property and a bond.

(b) The bond amount shall be $5,000
or ten percent of the value of the
claimed property whichever is lower,
but not less than $250. The bond posted
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to cover costs may be in cash, certified
check, or satisfactory sureties. When
the claim and bond are received by the
Special Agent in Charge, he shall, after
finding the documents in proper form
and the sureties satisfactory, transmit
the documents, together with a de-
scription of the property and a com-
plete statement of the facts and
circumstrances surrounding the sei-
zure, to the U.S. Attorney for the judi-
cial district in which the seizure was
made for purpose of proceeding to for-
feiture of the property in a manner pre-
scribed by law. If the documents are
not in satisfactory condition when first
received, a reasonable time for correc-
tion may be allowed. If correction is
not made within a reasonable time, the
documents may be treated as nugatory,
and the administrative forfeiture shall
proceed as though they had not been
tendered. The filing of the claim and
the posting of the bond does not entitle
the claimant to possession of the prop-
erty, however, it does stop the adminis-
trative forfeiture proceeding.

(c) The notice for administrative for-
feiture proceedings shall be published
once each week for at least three suc-
cessive weeks in a newspaper of general
circulation in the judicial district in
which the property was seized. If a
claim is not made within the time pe-
riod, the FBI Property Management Of-
ficer shall declare the property for-
feited.

[Order No. 1128–86, 51 FR 8818, Mar. 14, 1986,
as amended by Order No. 1197–87, 52 FR 24448,
July 1, 1987; Order No. 1476–91, 56 FR 8687,
Mar. 1, 1991]

§ 8.9 Disposition of forfeited property.
(a) If the laws of a state in which an

article of forfeited property is located
prohibit the sale of such property or if
the U.S. Marshals Service is of the
opinion that it would be more advan-
tageous to sell the forfeited property in
another district, the property may be
moved to and sold in such other dis-
trict as the U.S. Marshals Service may
direct.

(b) If, after the administrative for-
feiture of property is completed, it ap-
pears that the proceeds of sale will not
be sufficient to pay the costs of sale or
the proceeds will be insignificant in re-
lation to the expenses involved in the

forfeiture, the U.S. Marshals Service
may order the destruction of the prop-
erty. Similarly, property forfeited
under a decree of a court may be de-
stroyed in accordance with section 611,
Tariff Act of 1930 (19 U.S.C. 1611). Also,
if the sale or use of any article is pro-
hibited under any law of the United
States or the state where it is stored,
the U.S. Marshals Service may order it
destroyed or cause alteration of the
property into an article that is not pro-
hibited.

(c) If arms and munitions are for-
feited pursuant to 22 U.S.C. 401(c), the
Secretary of Defense should be con-
tacted to determine if he desires this
property.

§ 8.10 Remission or mitigation of for-
feiture.

(a) Any person claiming a legal or eq-
uitable interest in any property which
has been forfeited pursuant to statutes
identified in § 8.1, may file, in accord-
ance with the provisions of 28 CFR part
9, a petition for remission or mitiga-
tion of the forfeiture or a petition for
restoration of the proceeds of sale or
for value of the property placed in offi-
cial use. If the foreiture proceedings
are administrative, the petition shall
be addressed to the Director of the FBI
and shall be filed in triplicate with the
Special Agent in Charge of the FBI
field office that seized the property. It
must be executed and sworn to by the
person alleging interest in the prop-
erty. If the forfeiture proceedings are
judicial, the petition shall be addressed
to the Attorney General of the United
States and filed in triplicate with the
Special Agent in Charge of the FBI
field office that seized the property.
The petition for a judicial forfeiture
shall be sworn to by the petitioner, or
by his or her counsel upon information
and belief.

(b) The petition shall include the fol-
lowing:

(1) A complete description of the
property, including model and serial
numbers, if any, and the date and place
of seizure;

(2) The petitioner’s interest in the
property, which shall be supported by
bills of sale, contracts, mortgages, or
other satisfactory documentary evi-
dence; and,
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(3) The facts and circumstances, es-
tablished by satisfactory proof, relied
upon by the petitioner to justify remis-
sion or mitigation of the forfeiture.
For further information regarding the
content of a petition, see 28 CFR 9.5.

(c) Where the petition is for restora-
tion of the proceeds of sale, or for value
of the property placed in official use, it
must be supported by satisfactory
proof that the petitioner did not know
of the seizure prior to the declaration
of forfeiture and was in such cir-
cumstances as prevented petitioner
from knowing of the same.

(d) A petition for remission or miti-
gation of forfeiture should be filed
within 30 days of the receipt of the no-
tice of seizure. Once forfeited property
is disposed of, a petition for remission
or mitigation of forfeiture will no
longer be accepted. A petition for res-
toration of proceeds of sale or for value
of the property placed in official use
must be filed within 90 days of the sale
of the property, or within 90 days of the
date the property is placed in official
use.

(e) Upon receipt of a petition, an ap-
propriate investigation shall be con-
ducted by the FBI. No hearing shall be
held. For administrative forfeitures,
the petition and the results of the peti-
tion investigation shall be forwarded to
the Legal Counsel Division, FBI. Final
decisions on petitions for property for-
feited administratively shall be made
by the Assistant Director, Legal Coun-
sel, FBI or his designee within the
Legal Counsel Division, FBI. For judi-
cial forfeitures, the petition and the re-
sults of the petition investigation shall
be forwarded to the U.S. Attorney who
prosecuted the property. The U.S. At-
torney shall forward the petition and
the results of the investigation to-
gether with a recommendation as to al-
lowance or denial of the petition to the
Assistant Attorney General, Criminal
Division. The matter shall be assigned
to the Asset Forfeiture Office who shall
either grant the petition by remission
or mitigation of the forfeiture or shall
deny it.

(f) A request for reconsideration of
the denial of the petition for an admin-
istrative forfeiture must be submitted
within 10 days from receipt of the let-
ter denying the petition. Such request

shall be addressed to the Director of
the FBI for referral to the FBI Legal
Counsel Division and shall be based on
evidence recently developed or not pre-
viously considered. Only one request
for reconsideration of a denial of a pe-
tition shall be considered. For further
information regarding petitions see 28
CFR part 9.

PART 9—REGULATIONS GOVERN-
ING THE REMISSION OR MITIGA-
TION OF CIVIL AND CRIMINAL
FORFEITURES

Sec.
9.1 Authority, purpose, and scope.
9.2 Definitions.
9.3 Petitions in administrative forfeiture

cases.
9.4 Petitions in judicial forfeiture cases.
9.5 Criteria governing administrative and

judicial remission and mitigation.
9.6 Special rules for specific petitioners.
9.7 Terms and conditions of remission and

mitigation.
9.8 Provisions applicable to victims.
9.9 Miscellaneous provisions.

AUTHORITY: 28 U.S.C. 509, 510, 515–518, 524; 8
U.S.C. 1324; 15 U.S.C. 1177; 17 U.S.C. 509; 18
U.S.C. 512, 981, 982, 1467, 1955, 1963, 2253, 2254,
2513; 19 U.S.C. 1613, 1618; 21 U.S.C. 853, 881; 22
U.S.C. 401.

SOURCE: Order No. 2064–96, 62 FR 316, Jan. 3,
1997, unless otherwise noted.

§ 9.1 Authority, purpose, and scope.
(a) Purpose. This part sets forth the

procedures for agency officials to fol-
low when considering remission or
mitigation of administrative forfeit-
ures under the jurisdiction of the agen-
cy, and civil judicial and criminal judi-
cial forfeitures under the jurisdiction
of the Criminal Division. The purpose
of the regulations in this part is to pro-
vide a basis for ameliorating the ef-
fects of forfeiture through the partial
or total remission of forfeiture for indi-
viduals who have an interest in the for-
feited property but who did not partici-
pate in, or have knowledge of, the con-
duct that resulted in the property
being subject to forfeiture and, where
required, took all reasonable steps
under the circumstances to ensure that
such property would not be used, ac-
quired, or disposed of contrary to law.
Additionally, the regulations provide
for partial or total mitigation of the
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forfeiture and imposition of alternative
conditions in appropriate cir-
cumstances.

(b) Authority to grant remission and
mitigation. (1) Remission and mitiga-
tion functions in administrative for-
feitures are performed by the agency
seizing the property. Within the Fed-
eral Bureau of Investigation, authority
to grant remission and mitigation is
delegated to the Forfeiture Counsel,
who is the Unit Chief, Legal Forfeiture
Unit, Office of the General Counsel;
within the Drug Enforcement Adminis-
tration, authority to grant remission
and mitigation is delegated to the For-
feiture Counsel, Office of Chief Coun-
sel; and within the Immigration and
Naturalization Service, authority to
grant remission and mitigation is dele-
gated to the INS Regional Directors.

(2) Remission and mitigation func-
tions in judicial cases are performed by
the Criminal Division of the Depart-
ment of Justice. Within the Criminal
Division, authority to grant remission
and mitigation is delegated to the
Chief, Asset Forfeiture and Money
Laundering Section, Criminal Division.

(3) The powers and responsibilities
delegated by these regulations in this
part may be redelegated to attorneys
or managers working under the super-
vision of the designated officials.

(c) The time periods and internal re-
quirements established in this part are
designed to guide the orderly adminis-
tration of the remission and mitigation
process and are not intended to create
rights or entitlements in favor of indi-
viduals seeking remission or mitiga-
tion. The regulations will apply to all
decisions on petitions for remission or
mitigation made on or after February
3, 1997. The regulations will apply to
decisions on requests for reconsider-
ation of a denial of a petition under
§§ 9.3(j) and 9.4(k) only if the initial de-
cision on the petition was made under
the provisions of this part effective on
February 3, 1997.

(d) This part governs any petition for
remission filed with the Attorney Gen-
eral and supersedes any Department of
Justice regulation governing petitions
for remission, to the extent such regu-
lation is inconsistent with this part. In
particular, this part supersedes the
provisions of 21 CFR 1316.79 and 1316.80,

which contain remission and mitiga-
tion procedures for property seized for
narcotics violations. The provisions of
8 CFR 274.13 through 274.19 and 28 CFR
8.10, which concern non-drug related
forfeitures, are also superseded by this
part where those regulations relate to
remission and mitigation.

§ 9.2 Definitions.
As used in this part:
(a) The term administrative forfeiture

means the process by which property
may be forfeited by an investigative
agency rather than through judicial
proceedings.

(b) The term appraised value means
the estimated market value of an asset
at the time and place of seizure if such
or similar property was freely offered
for sale between a willing seller and a
willing buyer.

(c) The term Assets Forfeiture Fund
means the Department of Justice As-
sets Forfeiture Fund or Department of
the Treasury Asset Forfeiture Fund,
depending upon the identity of the seiz-
ing agency.

(d) The term Attorney General means
the Attorney General of the United
States or his or her designee.

(e) The term beneficial owner means a
person with actual use of, as well as an
interest in, the property subject to for-
feiture.

(f) The terms Chief, Asset Forfeiture
and Money Laundering Section, and
Chief, refer to the Chief of the Asset
Forfeiture and Money Laundering Sec-
tion, Criminal Division, United States
Department of Justice.

(g) The term general creditor means
one whose claim or debt is not secured
by a specific right to obtain satisfac-
tion against the particular property
subject to forfeiture.

(h) The term judgment creditor means
one who has obtained a judgment
against the debtor but has not yet re-
ceived full satisfaction of the judg-
ment.

(i) The term judicial forfeiture means
either a civil or a criminal proceeding
in a United States District Court that
may result in a final judgment and
order of forfeiture.

(j) The term lienholder means a credi-
tor whose claim or debt is secured by a
specific right to obtain satisfaction
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against the particular property subject
to forfeiture. A lien creditor qualifies
as a lienholder if the lien:

(1) Was established by operation of
law or contract;

(2) Was created as a result of an ex-
change of money, goods, or services;
and

(3) Is perfected against the specific
property forfeited for which remission
or mitigation is sought (e.g., a real es-
tate mortgage; a mechanic’s lien).

(k) The term net equity means the
amount of a lienholder’s monetary in-
terest in property subject to forfeiture.
Net equity shall be computed by deter-
mining the amount of unpaid principal
and unpaid interest at the time of sei-
zure, and by adding to that sum unpaid
interest calculated from the date of
seizure through the last full month
prior to the date of the decision on the
petition. Where a rate of interest is set
forth in a security agreement, the rate
of interest to be used in this computa-
tion will be the annual percentage rate
so specified in the security agreement
that is the basis of the lienholder’s in-
terest. In this computation, however,
there shall be no allowances for attor-
neys’ fees, accelerated or enhanced in-
terest charges, amounts set by con-
tract as damages, unearned extended
warranty fees, insurance, service con-
tract charges incurred after the date of
seizure, allowances for dealer’s reserve,
or any other similar charges.

(l) The term owner means the person
in whom primary title is vested or
whose interest is manifested by the ac-
tual and beneficial use of the property,
even though the title is vested in an-
other. A victim of an offense, as de-
fined in paragraph (v) of this section,
may also be an owner if he or she has
a present legally cognizable ownership
interest in the property forfeited. A
nominal owner of property will not be
treated as its true owner if he or she is
not its beneficial owner.

(m) The term person means an indi-
vidual, partnership, corporation, joint
business enterprise, estate, or other
legal entity capable of owning prop-
erty.

(n) The term petition means a peti-
tion for remission or mitigation of for-
feiture under the regulations in this
part. This definition includes a petition

for restoration of the proceeds of sale
of forfeited property and a petition for
the value of forfeited property placed
into official use.

(o) The term petitioner means the per-
son applying for remission, mitigation,
restoration of the proceeds of sale, or
for the appraised value of forfeited
property, under the regulations in this
part. A petitioner may be an owner as
defined in § 9.2(l), a lienholder as de-
fined in § 9.2(j), or a victim as defined
in § 9.2(v), subject to the limitations of
§ 9.8.

(p) The term property means real or
personal property of any kind capable
of being owned or possessed.

(q) The term record means a series of
arrests for related crimes, unless the
arrestee was acquitted or the charges
were dismissed for lack of evidence; a
conviction for a related crime or com-
pletion of sentence within ten years of
the acquisition of the property subject
to forfeiture; or two convictions for a
related crime at any time in the past.

(r) The term related crime as used in
§ 9.2(q) and § 9.6(e) means any crime
similar in nature to that which gives
rise to the seizure of property for for-
feiture. For example, where property is
seized for a violation of the federal
laws relating to drugs, a related crime
would be any offense involving a viola-
tion of the federal laws relating to
drugs or the laws of any state or politi-
cal subdivision thereof relating to
drugs.

(s) The term related offense as used in
§ 9.8 means:

(1) Any predicate offense charged in a
Federal Racketeer Influenced and Cor-
rupt Organizations Act (RICO) count
for which forfeiture was ordered; or

(2) An offense committed as part of
the same scheme or design, or pursuant
to the same conspiracy, as was in-
volved in the offense for which forfeit-
ure was ordered.

(t) The term Ruling Official means
any official to whom decision making
authority has been delegated pursuant
to § 9.1(b).

(u) The term seizing agency means the
federal agency that seized the property
or adopted the seizure of another agen-
cy for federal forfeiture.

(v) The term victim means a person
who has incurred a pecuniary loss as a
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direct result of the commission of the
offense underlying a forfeiture. A drug
user is not considered a victim of a
drug trafficking offense under this defi-
nition. A victim does not include one
who acquires a right to sue the per-
petrator of the criminal offense for any
loss by assignment, subrogation inher-
itance, or otherwise form the actual
victim, unless that person has acquired
an actual ownership interest in the for-
feited property.

(w) The term violator means the per-
son whose use or acquisition of the
property in violation of the law sub-
jected such property to seizure for for-
feiture.

§ 9.3 Petitions in administrative for-
feiture cases.

(a) Notice of seizure. The notice of sei-
zure and intent to forfeit the property
shall advise any persons who may have
a present ownership interest in the
property to submit their petitions for
remission or mitigation within thirty
(30) days of the date they receive the
notice in order to facilitate processing.
Petitions shall be considered any time
after notice until the forfeited property
is placed into official use, sold, or oth-
erwise disposed of according to law, ex-
cept in cases involving petitions to re-
store the proceeds from the sale of for-
feited property. A notice of seizure
shall include the title of the seizing
agency, the Ruling Official, the mail-
ing and street address of the official to
whom petitions should be sent, and an
asset identifier number.

(b) Persons who may file. A petition
for remission or mitigation must be
filed by a petitioner as defined in
§ 9.2(o) or as prescribed in §§ 9.9(g) and
(h).

(c) Contents of petition. (1) All peti-
tions must include the following infor-
mation in clear and concise terms:

(i) The name, address, and social se-
curity or other taxpayer identification
number of the person claiming an in-
terest in the seized property who is
seeking remission or mitigation;

(ii) The name of the seizing agency,
the asset identifier number, and the
date and place of seizure;

(iii) A complete description of the
property, including make, model, and
serial numbers, if any; and

(iv) A description of the petitioner’s
interest in the property as owner,
lienholder, or otherwise, supported by
original or certified bills of sale, con-
tracts, deeds, mortgages, or other doc-
umentary evidence.

(2) Any factual recitation or docu-
mentation of any type in a petition
must be supported by a sworn affidavit.

(d) Releases. In addition to the con-
tents of the petition for remission or
mitigation set forth in paragraph (c) of
this section, upon request, the peti-
tioner shall also furnish the agency
with an instrument executed by the ti-
tled or registered owner and any other
known claimant of an interest in the
property releasing interest in such
property.

(e) Filing petition with agency. (1) A
petition for remission or mitigation
subject to administrative forfeiture
shall be addressed to the appropriate
federal agency as follows:

(i) Drug Enforcement Administra-
tion, Office of Chief Counsel, Street
Address: 700 Army Navy Drive, Arling-
ton, VA 22202

Mailing Address: P.O. Box 28356,
Washington, D.C. 20038.

(ii) Federal Bureau of Investigation,
Special Agent in Charge, Field Office
that seized the property.

(iii) Immigration and Naturalization
Service District Director, Chief Patrol
Agent, or Regional Asset Forfeiture Of-
fice at location with jurisdiction over
the forfeiture proceeding.

(2) The petition is to be sent to the
official address provided in the notice
of seizure and shall be sworn to by the
petitioner or by the petitioner’s attor-
ney upon information and belief, sup-
ported by the client’s sworn notice of
representation pursuant to 28 U.S.C.
1746, as set out in § 9.9(g). The Chief of
the Asset Forfeiture and Money Laun-
dering Section is delegated authority
to amend the address of the official to
whom petitions may be sent from time
to time, as necessary, by publishing no-
tice of the change of address in the
FEDERAL REGISTER. Failure to publish
a notice of change of address in the
FEDERAL REGISTER shall not alter the
authority of the Ruling Official to de-
termine petitions for remission or
mitigation nor the obligation of a peti-
tioner to file a petition at the address
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provided in the notice of seizure. Fail-
ure to publish a notice of change of ad-
dress in the FEDERAL REGISTER shall
not be grounds for expanding the time
for filing a petition for remission or
mitigation under the regulations in
this part.

(f) Agency investigation. Upon receipt
of a petition, the seizing agency shall
investigate the merits of the petition
and prepare a written report contain-
ing the results of that investigation.
This report shall be submitted to the
Ruling Official for review and consider-
ation.

(g) Ruling. Upon receipt of the peti-
tion and the agency report, the Ruling
Official for the seizing agency shall re-
view the petition and the report, and
shall rule on the merits of the petition.
No hearing shall be held.

(h) Petitions granted. If the Ruling Of-
ficial grants a remission or mitigation
of the forfeiture, a copy of the decision
shall be mailed to the petitioner or, if
represented by an attorney, to the peti-
tioner’s attorney. A copy shall also be
sent to the United States Marshals
Service or other property custodian.
The written decision shall include the
terms and conditions, if any, upon
which the remission or mitigation is
granted and the procedures the peti-
tioner must follow to obtain release of
the property or the monetary interest
therein.

(i) Petitions denied. If the Ruling Offi-
cial denies a petition, a copy of the de-
cision shall be mailed to the petitioner
or, if represented by an attorney, to
the petitioner’s attorney of record. A
copy of the decision shall also be sent
to the United States Marshals Service
or other property custodian. The deci-
sion shall specify the reason that the
petition was denied. The decision shall
advise the petitioner that a request for
reconsideration of the denial of the pe-
tition may be submitted to the Ruling
Official in accordance with paragraph
(j) of this section.

(j) Request for reconsideration. (1) A re-
quest for reconsideration of the denial
of the petition shall be considered if:

(i) It is postmarked or received by
the office of the Ruling Official within
ten (10) days from the receipt of the no-
tice of denial of the petition by the pe-
titioner; and

(ii) The request is based on informa-
tion or evidence not previously consid-
ered that is material to the basis for
the denial or presents a basis clearly
demonstrating that the denial was er-
roneous.

(2) In no event shall a request for re-
consideration be decided by the same
Ruling Official who ruled on the origi-
nal petition.

(3) Only one request for reconsider-
ation of a denial of a petition shall be
considered.

(k) Restoration of proceeds from sale.
(1) A petition for restoration of the
proceeds from the sale of forfeited
property, or for the appraised value of
forfeited property when the forfeited
property has been retained by or deliv-
ered to a government agency for offi-
cial use, may be submitted by an owner
or leinholder in cases in which the peti-
tioner:

(i) Did not know of the seizure prior
to the entry of a declaration of forfeit-
ure; and

(ii) Could not reasonably have known
of the seizure prior to the entry of a
declaration of forfeiture.

(2) Such a petition shall be submitted
pursuant to paragraphs (b) through (e)
of this section within ninety (90) days
of the date the property is sold or oth-
erwise disposed of.

§ 9.4 Petitions in judicial forfeiture
cases.

(a) Notice of seizure. The notice of sei-
zure and intent to forfeit the property
shall advise any persons who may have
a present ownership interest in the
property to submit their petitions for
remission or mitigation within thirty
(30) days of the date they receive the
notice in order to facilitate processing.
Petitions shall be considered any time
after notice until such time as the for-
feited property is placed in official use,
sold, or otherwise disposed of according
to law, except in cases involving peti-
tions to restore property. A notice of
seizure shall include the title of the
Ruling Official and the mailing and
street address of the official to whom
petitions should be sent, the name of
the agency seizing the property, an
asset identifier number, and the dis-
trict court docket number.
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(b) Persons who may file. A petition
for remission or mitigation must be
filed by a petitioner as defined in
§ 9.2(o) or as prescribed in § § 9.9 (g) and
(h).

(c) Contents of petition. (1) All peti-
tions must include the following infor-
mation in clear and concise terms:

(i) The name, address, and social se-
curity or other taxpayer identification
number of the person claiming an in-
terest in the seized property who is
seeking remission or mitigation;

(ii) The name of the seizing agency,
the asset identifier number, and the
date and place of seizure;

(iii) The district court docket num-
ber;

(iv) A complete description of the
property, including the address or legal
description of real property, and make,
model, and serial numbers of personal
property, if any; and

(v) A description of the petitioner’s
interest in the property as owner,
lienholder, or otherwise, supported by
original or certified bills of sale, con-
tracts, mortgages, deeds, or other doc-
umentary evidence.

(2) Any factual recitation or docu-
mentation of any type in a petition
must be supported by a sworn affidavit.

(d) Releases. In addition to the con-
tent of the petition for remission or
mitigation set forth in paragraph (c) of
this section, the petitioner, upon re-
quest, also shall furnish the agency
with an instrument executed by the ti-
tled or registered owner and any other
known claimant of an interest in the
property releasing the interest in such
property.

(e) Filing petition with Department of
Justice. A petition for remission or
mitigation of a judicial forfeiture shall
be addressed to the Attorney General;
shall be sworn to by the petitioner or
by the petitioner’s attorney upon infor-
mation and belief, supported by the cli-
ent’s sworn notice of representation
pursuant to 28 U.S.C. 1746, as set forth
in § 9.9(g); and shall be submitted to the
United States Attorney for the district
in which the judicial forfeiture pro-
ceedings are brought. A petitioner also
shall submit a copy of the petition to
the seizing agency in the judicial dis-
trict in which the seizure occurred as
specified in the notice of seizure, ex-

cept in Drug Enforcement Administra-
tion cases, where the copy shall be sub-
mitted to Drug Enforcement Adminis-
tration Headquarters, Office of Chief
Counsel, P.O. Box 28356, Washington,
D.C. 20038, or 700 Army Navy Drive, Ar-
lington, VA 22202.

(f) Agency investigation and rec-
ommendation; United States Attorney’s
recommendation. Upon receipt of a peti-
tion, the United States Attorney shall
direct the seizing agency to investigate
the merits of the petition based on the
information provided by the petitioner
and the totality of the agency’s inves-
tigation of the underlying basis for for-
feiture. The agency shall submit to the
United States Attorney a report of its
investigation and its recommendation
on whether the petition should be
granted or denied. Upon receipt of the
agency’s report and recommendation,
the United States Attorney shall for-
ward to the Chief, Asset Forfeiture and
Money Laundering Section, the peti-
tion, the seizing agency’s report and
recommendation, and the United
States Attorney’s recommendation on
whether the petition should be granted
or denied.

(g) Ruling. The Chief shall rule on the
petition. No hearing shall be held. The
Chief shall not rule on any petition in
any case in which similar petition has
been administratively denied by the
seizing agency prior to the referral of
the case to the United States Attorney
for the institution of forfeiture pro-
ceedings.

(h) Petitons under Internal Revenue
Service liquor laws. The Chief shall ac-
cept and consider petitions submitted
in judicial forfeiture proceedings under
the Internal Revenue Service liquor
laws only prior to the time a decree of
forfeiture is entered. Thereafter, dis-
trict courts have exclusive jurisdic-
tion.

(i) Petitions granted. If the Chief
grants a remission or mitigates the for-
feiture, the Chief shall mail a copy of
the decision to the petitioner or, if rep-
resented by an attorney, to the peti-
tioner’s attorney, the appropriate
United States Attorney, the United
States Marshals Service or other prop-
erty custodian, and the appropriate
seizing agency. The written decision
shall include the terms and conditions,
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if any, upon which the remission or
mitigation is granted and the proce-
dures the petitioner must follow to ob-
tain release of the property or the
monetary interest therein. The Chief
shall advise the petitioner or the peti-
tioner’s attorney to consult with the
United States Attorney as to such
terms and conditions. The United
States Attorney shall confer with the
seizing agency regarding the release
and shall coordinate disposition of the
property with that office and the
United States Marshals Service or
other property custodian.

(j) Petitions denied. If the Chief denies
a petition, a copy of that decision shall
be mailed to the petitioner, or if rep-
resented by an attorney, to the peti-
tioner’s attorney of record, to the ap-
propriate United States Attorney, the
United States Marshals Service or
other property custodian, and to the
appropriate seizing agency. The deci-
sion shall specify the reason that the
petition was denied. The decision shall
advise the petitioner that a request for
reconsideration of the denial of the pe-
tition may be submitted to the Chief at
the address provided in the decision, in
accordance with paragraph (k) of this
section.

(k) Request for reconsideration. (1) A
request for reconsideration of the de-
nial shall be considered if:

(i) It is postmarked or received by
the Asset Forfeiture and Money Laun-
dering Section at the address contained
in the decision denying the petition
within ten (10) days from the receipt of
the notice of denial of the petition by
the petitioner; and

(ii) The request is based on informa-
tion or evidence not previously consid-
ered that is material to the basis for
the denial or presents a basis clearly
demonstrating that the denial was er-
roneous. A copy of the request must be
received by the appropriate United
States Attorney within ten (10) days of
the receipt of the denial by the peti-
tioner.

(2) In no event shall a request for re-
consideration be decided by the Ruling
Official who ruled on the original peti-
tion.

(3) Only one request for reconsider-
ation of a denial of a petition shall be
considered.

(4) Upon receipt of the request for re-
consideration of the denial of a peti-
tion, disposition of the property will be
delayed pending notice of the decision
at the request of the Chief. If the
United States Attorney does not re-
ceive a copy of the request for recon-
sideration within the prescribed period,
the deposition of the property may pro-
ceed.

(l) Restoration of proceeds from sale. (1)
A petition for restoration of the pro-
ceeds from the sale of forfeited prop-
erty, or for the appraised value of for-
feited property when the forfeited prop-
erty has been retained by or delivered
to a government agency for official
use, may be submitted by an owner or
lienholder in cases in which the peti-
tioner:

(i) Did not know of the seizure prior
to the entry of a final order of forfeit-
ure; and

(ii) Could not reasonably have known
of the seizure prior to the entry of a
final order of forfeiture.

(2) Such a petition must be submitted
pursuant to paragraphs (b) through (e)
of this section within ninety (90) days
of the date the property was sold or
otherwise disposed of.

§ 9.5 Criteria governing administrative
and judicial remission and mitiga-
tion.

(a) Remission. (1) The Ruling Official
shall not grant remission of a forfeit-
ure unless the petitioner establishes
that:

(i) The petitioner has a valid, good
faith, and legally cognizable interest in
the seized property as owner or
lienholder as defined in this part; and

(ii) The petitioner is innocent within
the meaning of the innocent owner pro-
visions of the applicable civil forfeiture
statute, is a bona fide purchaser for
value without cause to believe that the
property was subject to forfeiture at
the time of the purchase, or is one who
held a legally cognizable interest in
the seized property at the time of the
violation underlying the forfeiture su-
perior to that of the defendant within
the meaning of the applicable criminal
forfeiture statute, and is thereby enti-
tled to recover his or her interest in
the forfeited property by statute. (If
the applicable civil forfeiture statute
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contains no innocent owner defense,
the innocent owner provisions applica-
ble to 21 U.S.C. 881(a)(4) shall apply.)
Unless otherwise provided by statute,
in the case of petitioners who acquired
their interest in the property after the
time of the violation underlying the
forfeiture, the question of whether the
petitioner had knowledge of the viola-
tion shall be determined as of the point
in time when the interest in the prop-
erty was acquired.

(2) The knowledge and responsibil-
ities of petitioner’s representative,
agent, or employee in paragraph
(a)(1)(ii) of this section are imputed to
the petitioner where the representa-
tive, agent, or employee was acting in
the course of his or her employment
and in furtherance of the petitioner’s
business.

(3) The petitioner has the burden of
establishing the basis for granting a
petition for remission or mitigation of
forfeited property, a restoration of pro-
ceeds of sale or appraised value of for-
feited property, or a reconsideration of
a denial of such a petition. Failure to
provide information or documents and
to submit to interviews, as requested,
may result in a denial of the petition.

(4) The Ruling Official shall presume
a valid forfeiture and shall not consider
whether the evidence is sufficient to
support the forfeiture.

(5) Willful, materially-false state-
ments or information, made or fur-
nished by the petitioner in support of a
petition for remission or mitigation of
forfeited property, the restoration of
proceeds or appraised value of forfeited
property, or the reconsideration of a
denial of any such petition, shall be
grounds for denial of such petition and
possible prosecution for the filing of
false statements.

(b) Mitigation. (1) The Ruling Official
may grant mitigation to a party not
involved in the commission of the of-
fense underlying forfeiture:

(i) Where the petitioner has not met
the minimum conditions for remission,
but the Ruling Official finds that some
relief should be granted to avoid ex-
treme hardship, and that return of the
property combined with imposition of
monetary and/or other conditions of
mitigation in lieu of a complete forfeit-
ure will promote the interest of justice

and will not diminish the deterrent ef-
fect of the law. Extenuating cir-
cumstances justifying such a finding
include those circumstances that re-
duce the responsibility of the peti-
tioner for knowledge of the illegal ac-
tivity, knowledge of the criminal
record of a user of the property, or fail-
ure to take reasonable steps to prevent
the illegal use or acquisition by an-
other for some reason, such as a rea-
sonable fear of reprisal; or

(ii) Where the minimum standards
for remission have been satisfied but
the overall circumstances are such
that, in the opinion of the Ruling Offi-
cial, complete relief is not warranted.

(2) The Ruling Officials may in his or
her discretion grant mitigation to a
party involved in the commission of
the offense underlying the forfeiture
where certain mitigating factors exist,
including, but not limited to: the lack
of a prior record or evidence of similar
criminal conduct; if the violation does
not include drug distribution, manufac-
turing, or importation, the fact that
the violator has taken steps, such as
drug treatment, to prevent further
criminal conduct; the fact that the vio-
lation was minimal and was not part of
a larger criminal scheme; the fact that
the violator has cooperated with fed-
eral, state, or local investigations re-
lating to the criminal conduct underly-
ing the forfeiture; or the fact that com-
plete forfeiture of an asset is not nec-
essary to achieve the legitimate pur-
poses of forfeiture.

(3) Mitigation may take the form of a
monetary condition or the imposition
of other conditions relating to the con-
tinued use of the property, and the re-
turn of the property, in addition to the
imposition of any other costs that
would be chargeable as a condition to
remission. This monetary condition is
considered as an item of cost payable
by the petitioner, and shall be depos-
ited into the Assets Forfeiture Fund as
an amount realized from forfeiture in
accordance with the applicable statute.
If the petitioner fails to accept the
Ruling Official’s mitigation decision or
any of its conditions, or fails to pay
the monetary amount within twenty
(20) days of the receipt of the decision,
the property shall be sold, and the
monetary amount imposed and other
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costs chargeable as a condition to miti-
gation shall be subtracted from the
proceeds of the sale before transmit-
ting the remainder to the petitioner.

§ 9.6 Special rules for specific petition-
ers.

(a) General creditors. A general credi-
tor may not be granted remission or
mitigation of forfeiture unless he or
she otherwise qualifies as petitioner
under this part.

(b) Rival claimants. If the beneficial
owner of the forfeited property and the
owner of a security interest in the
same property each files a petition, and
if both petitions are found to be meri-
torious, the claims of the beneficial
owner shall take precedence.

(c) Voluntary bailments. A petitioner
who allows another to use his or her
property without cost, and who is not
in the business of lending money se-
cured by property or of leasing or rent-
ing property for profit, shall be granted
remission or mitigation of forfeiture in
accordance with the provisions of § 9.5.

(d) Lessors. A person engaged in the
business of leasing or renting real or
personal property on a long-term basis
with the right to sublease shall not be
entitled to remission or mitigation of a
forfeiture of such property unless the
lessor can demonstrate compliance
with all the requirements of § 9.5.

(e) Straw owners. A petition by any
person who has acquired a property in-
terest recognizable under this part, and
who knew or had reason to believe that
the interest was conveyed by the pre-
vious owner for the purpose of cir-
cumventing seizure, forfeiture, or the
regulations in this part, shall be de-
nied. A petition by a person who pur-
chases or owns property for another
who has a record for related crimes as
defined in § 9.2(r), or a petition by a
lienholder who knows or has reason to
believe that the purchaser or owner of
record is not the real purchaser or
owner, shall be denied unless both the
purchaser of record and the real pur-
chaser or owner meet the requirements
of § 9.5.

(f) Judgment creditors. (1) A judgment
creditor will be recognized as a
lienholder if:

(i) The judgment was duly recorded
before the seizure of the property for
forfeiture;

(ii) Under applicable state or other
local law, the judgment constitutes a
valid lien on the property that at-
tached to it before the seizure of the
property for forfeiture; and

(iii) The petitioner had no knowledge
of the commission of any act or acts
giving rise to the forfeiture at the time
the judgment became a lien on the for-
feited property.

(2) A judgment creditor will not be
recognized as a lienholder if the prop-
erty in question is not property of
which the judgment debtor is entitled
to claim ownership under applicable
state or other local law (e.g., stolen
property). A judgment creditor is enti-
tled under this part to no more than
the amount of the judgment, exclusive
of any interest, costs, or other fees in-
cluding attorney’s fees associated with
the action that led to the judgment or
its collection.

(3) A judgment creditor’s lien must
be registered in the district where the
property is located if the judgment was
obtained outside the district.

§ 9.7 Terms and conditions of remis-
sion and mitigation.

(a) Owners. (1) An owner’s interest in
property that has been forfeited is rep-
resented by the property itself or by a
monetary interest equivalent to that
interest at the time of seizure. Whether
the property or a monetary equivalent
will be remitted to an owner shall be
determined at the discretion of the
Ruling Official.

(2) If a civil judicial forfeiture action
against the property is pending, release
of the property must await an appro-
priate court order.

(3) Where the government sells or dis-
poses of the property prior to the grant
of the remission, the owner shall re-
ceive the proceeds of that sale, less any
costs incurred by the government in
the sale. The Ruling Official, at his or
her discretion, may waive the deduc-
tion of costs and expenses incident to
the forfeiture.
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(4) Where the owner does not comply
with the conditions imposed upon re-
lease of the property by the Ruling Of-
ficial, the property shall be sold. Fol-
lowing the sale, the proceeds shall be
used to pay all costs of the forfeiture
and disposition of the property, in ad-
dition to any monetary conditions im-
posed. The remaining balance shall be
paid to the owner.

(b) Lienholders. (1) When the forfeited
property is to be retained for official
use or transferred to a state or local
law enforcement agency or foreign gov-
ernment pursuant to law, and remis-
sion or mitigation has been granted to
a lienholder, the recipient of the prop-
erty shall assure that:

(i) In the case of remission, the lien
is satisfied as determined through the
petition process; or

(ii) In the case of mitigation, an
amount equal to the net equity, less
any monetary conditions imposed, is
paid to the lienholder prior to the re-
lease of the property to the recipient
agency of foreign government.

(2) When the forfeited property is not
retained for official use or transferred
to another agency or foreign govern-
ment pursuant to law, the lienholder
shall be notified by the Ruling Official
of the right to select either of the fol-
lowing alternatives:

(i) Return of property. The lienholder
may obtain possession of the property
after paying the United States,
through the Ruling Official, the costs
and expenses incident to the forfeiture,
the amount, if any, by which the ap-
praised value of the property exceeds
the lienholder’s net equity in the prop-
erty, and any amount specified in the
Ruling Official’s decision as a condi-
tion to remit the property. The Ruling
Official, at his or her discretion, may
waive costs and expenses incident to
the forfeiture. The Ruling Official shall
forward a copy of the decision, a
memorandum of disposition, and the
original releases to the United States
Marshals Service or other property
custodian who shall thereafter release
the property to the lienholder; or

(ii) Sale of property and payment to
lienholder. Subject to the provisions of
§ 9.9(a), upon sale of the property, the
lienholder may receive the payment of
a monetary amount up to the sum of

the lienholder’s net equity, less the ex-
penses and costs incident to the forfeit-
ure and sale of the property, and any
other monetary conditions imposed.
The Ruling Official, at his or her dis-
cretion, may waive costs and expenses
incident to the forfeiture.

(3) If the lienholder does not notify
the Ruling Official of the selection of
one of the two options set forth in
paragraph (b)(2) of this section within
twenty (20) days of the receipt of noti-
fication, the Ruling Official shall di-
rect the United States Marshal or
other property custodian to sell the
property and pay the lienholder an
amount up to the net equity, less the
costs and expenses incurred incident to
the forfeiture and sale, and any mone-
tary conditions imposed. In the event a
lienholder subsequently receives a pay-
ment of any kind on the debt owed for
which he or she received payment as a
result of the granting of remission or
mitigation, the lienholder shall reim-
burse the Assets Forfeiture Fund to
the extent of the payment received.

(4) Where the lienholder does not
comply with the conditions imposed
upon the release of the property, the
property shall be sold after forfeiture.
From the proceeds of the sale, all costs
incident to the forfeiture and sale shall
first be deducted, and the balance up to
the net equity, less any monetary con-
ditions, shall be paid to the lienholder.

§ 9.8 Provisions applicable to victims.
The provisions of this section apply

to victims of an offense underlying the
forfeiture of property, or of a related
offense, who do not have a present own-
ership interest in the forfeited property
(or, in the case of multiple victims of
an offense, who do not have a present
ownership interest in the forfeited
property that is clearly superior to
that of other petitioner victims). The
provisions of this section apply only
with respect to property forfeited pur-
suant to statutes that explicitly au-
thorize restoration or remission of for-
feited property to victims. Victims who
have a superior present legally cog-
nizable ownership interest in forfeited
property may file petitions, as other
owners, subject to the regulations set
forth in § 9.7(a). The claims of such
owner victims, like those of any other
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owners, shall have priority over the
claims of any non-owner victims whose
claims are recognized pursuant to this
section.

(a) Qualification to file. A victim, as
defined in § 9.2(v), of an offense that
was the underlying basis for the crimi-
nal, civil, or administrative forfeiture
of specific property, or a victim of a re-
lated offense, may be granted remis-
sion of the forfeiture of that property,
if in addition to complying with the
other applicable provisions of § 9.8, the
victim satisfactorily demonstrates
that:

(1) A pecuniary loss of a specific
amount has been directly caused by the
criminal offense, or related offense,
that was the underlying basis for the
forfeiture, and that the loss is sup-
ported by documentary evidence in-
cluding invoices and receipts;

(2) The pecuniary loss is the direct
result of the illegal acts and is not the
result of otherwise lawful acts that
were committed in the course of a
criminal offense;

(3) The victim did not knowingly con-
tribute to, participate in, benefit from,
or act in a willfully blind manner to-
wards the commission of the offense, or
related offense, that was the underly-
ing basis of the forfeiture;

(4) The victim has not in fact been
compensated for the wrongful loss of
the property by the perpetrator or oth-
ers; and

(5) The victim does not have recourse
reasonably available to other assets
from which to obtain compensation for
the wrongful loss of the property.

(b) Pecuniary loss. The amount of the
pecuniary loss suffered by a victim for
which remission may be granted is lim-
ited to the fair market value of the
property of which the victim was de-
prived as of the date of the occurrence
of the loss. No allowance shall be made
for interest foregone or for collateral
expenses incurred to recover lost prop-
erty or to seek other recompense.

(c) Torts. A tort associated with ille-
gal activity that formed the basis for
the forfeiture shall not be a basis for
remission, unless it constitutes the il-
legal activity itself, nor shall remis-
sion be granted for physical injuries to
a petitioner or for damage to a peti-
tioner’s property.

(d) Denial of petition. In the exercise
of his or her discretion, the Ruling Of-
ficial may decline to grant remission
where:

(1) There is substantial difficulty in
calculating the pecuniary loss incurred
by the victim or victims;

(2) The amount of the remission, if
granted, would be small compared with
the amount of expenses incurred by the
government in determining whether to
grant remission; or

(3) The total number of victims is
large and the monetary amount of the
remission so small as to make its
granting impractical.

(e) Pro rata basis. In granting remis-
sion to multiple victims pursuant to
this section, the Ruling Official should
generally grant remission on a pro rata
basis to recognized victims when peti-
tions cannot be granted in full due to
the limited value of the forfeited prop-
erty. However, the Ruling Official may
consider, among others, the following
factors in establishing appropriate pri-
orities in individual cases:

(1) The specificity and reliability of
the evidence establishing a loss;

(2) The fact that a particular victim
is suffering an extreme financial hard-
ship;

(3) The fact that a particular victim
has cooperated with the government in
the investigation related to the forfeit-
ure or to a related persecution or civil
action; and

(4) In the case of petitions filed by
multiple victims of related offenses,
the fact that a particular victim is a
victim of the offense underlying the
forfeiture.

(f) Reimbursement. Any petitioner
granted remission pursuant to this
part shall reimburse the Assets For-
feiture Fund for the amount received
to the extent the individual later re-
ceives compensation for the loss of the
property from any other source. The
petitioner shall surrender the reim-
bursement upon payment from any sec-
ondary source.

(g) Claims of financial institution regu-
latory agencies. In cases involving prop-
erty forfeitable under 18 U.S.C.
981(a)(1)(C) or (a)(1)(D), the Ruling Offi-
cial may decline to grant a petition
filed by a petitioner in whole or in part
due to the lack of sufficient forfeitable
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funds to satisfy both the petition and
claims of the financial institution reg-
ulatory agencies pursuant to 18 U.S.C.
981(e)(3) or (7). Generally, claims of fi-
nancial institution regulatory agencies
pursuant to 18 U.S.C. 981(e)(3) or (7)
shall take priority over claims of vic-
tims.

§ 9.9 Miscellaneous provisions.
(a) Priority of payment. Except where

otherwise provided in this part, costs
incurred by the United States Marshals
Service and other agencies participat-
ing in the forfeiture that were incident
to the forfeiture, sale, or other disposi-
tion of the property shall be deducted
from the amount available for remis-
sion or mitigation. Such costs include,
but are not limited to, court costs,
storage costs, brokerage and other
sales-related costs, the amount of any
liens and associated costs paid by the
government on the property, costs in-
curred in paying the ordinary and nec-
essary expenses of a business seized for
forfeiture, awards for information as
authorized by statute, expenses of
trustees or other assistants pursuant
to paragraph (c) of this section, inves-
tigative or prosecutive costs specially
incurred incident to the particular for-
feiture, and costs incurred incident to
the processing of the petition(s) for re-
mission or mitigation. The remaining
balance shall be available for remission
or mitigation. The Ruling Official shall
direct the distribution of the remain-
ing balance in the following order or
priority, except that the Ruling Offi-
cial may exercise discretion in deter-
mining the priority between petition-
ers belonging to classes described in
paragraphs (a)(3) and (4) of this section
in exceptional circumstances:

(1) Owners;
(2) Lienholders;
(3) Federal financial institution regu-

latory agencies (pursuant to paragraph
(e) of this section), not constituting
owners or lienholders; and

(4) Victims not constituting owners
or lienholders (pursuant to § 9.8).

(b) Sale or disposition of property prior
to ruling. If forfeited property has been
sold or otherwise disposed of prior to a
ruling, the Ruling Official may grant
relief in the form of a monetary
amount. The amount realized by the

sale of the property is presumed to be
the value of the property. Monetary re-
lief shall not be greater than the ap-
praised value of the property at the
time of seizure and shall not exceed the
amount realized from the sale or other
disposition. The proceeds of the sale
shall be distributed as follows:

(1) Payment of the government’s ex-
penses incurred incident to the forfeit-
ure and sale, including court costs and
storage charges, if any;

(2) Payment to the petitioner of an
amount up to his or her interest in the
property;

(3) Payment to the Assets Forfeiture
Fund of all other costs and expenses in-
cident to the forfeiture;

(4) In the case of victims, payment of
any amount up to the amount of his or
her loss; and

(5) Payment of the balance remain-
ing, if any, to the Assets Forfeiture
Fund.

(c) Trustees and other assistants. In the
exercise of his or her discretion, the
Ruling Official, with the approval of
the Asset Forfeiture and Money Laun-
dering Section, may use the services of
a trustee, other government official, or
appointed contractors to notify poten-
tial petitioners, process petitions, and
make recommendations to the Ruling
Official on the distribution of property
to petitioners. The expense for such as-
sistance shall be paid out of the for-
feited funds.

(d) Other agencies of the United States.
Where another agency of the United
States is entitled to remission or miti-
gation of forfeited assets because of an
interest that is recognizable under this
part or is eligible for such transfer pur-
suant to 18 U.S.C. 981(e)(6), such agency
shall request the transfer in writing, in
addition to complying with any appli-
cable provisions of §§ 9.3 through 9.5.
The decision to make such transfer
shall be made in writing by the Ruling
Official.

(e) Financial institution regulatory
agencies. A Ruling Official may direct
the transfer of property under 18 U.S.C.
981(e) to certain federal financial insti-
tution regulatory agencies or an entity
acting in their behalf, upon receipt of a
written request, in lieu of ruling on a
petition for remission or mitigation.
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1 Filed as a part of the original document.
Copies may be obtained from the Depart-
ment of Justice.

(f) Transfers to foreign governments. A
Ruling Official may decline to grant
remission to any petitioner other than
an owner or lienholder so that forfeited
assets may be transferred to a foreign
government pursuant to 18 U.S.C.
981(i)(1), 19 U.S.C. 1616a(c)(2), or 21
U.S.C. 881(e)(1)(E).

(g) Filing by attorneys. (1) A petition
for remission or mitigation may be
filed by a petitioner or by his or her at-
torney or legal guardian. If an attorney
files on behalf of the petitioner, the pe-
tition must include a signed and sworn
statement by the client-petitioner
stating that:

(i) The attorney has the authority to
represent the petitioner in this pro-
ceeding;

(ii) The petitioner has fully reviewed
the petition; and

(iii) The petition is truthful and ac-
curate in every respect.

(2) Verbal notification of representa-
tion is not acceptable. Responses and
notification of rulings shall not be sent
to an attorney claiming to represent a
petitioner unless a written notice of
representation is filed. No extensions
of time shall be granted due to delays
in submission of the notice of represen-
tation.

(h) Consolidated petitions. At the dis-
cretion of the Ruling Official in indi-
vidual cases, a petition may be filed by
one petitioner on behalf of other peti-
tioners, provided the petitions are
based on similar underlying facts, and
the petitioner who files the petition
has written authority to do so on be-
half of the other petitioners. This au-
thority must be either expressed in
documents giving the petitioner the
authority to file petitions for remis-
sion, or reasonably implied from docu-
ments giving the petitioner express au-
thority to file claims or lawsuits relat-
ed to the course of conduct in question
on behalf of these petitioners. An in-
surer or an administrator of an em-
ployee benefit plan, for example, which
itself has standing to file a petition as
a ‘‘victim’’ within the meaning of
§ 9.2(v), may also file a petition on be-
half of its insured or plan beneficiaries
for any claims they may have based on
co-payments made to the perpetrator
of the offense underlying the forfeiture
or the perpetrator of a ‘‘related of-

fense’’ within the meaning of § 9.2(s), if
the authority to file claims or lawsuits
is contained in the document or docu-
ments establishing the plan. Where
such a petition is filed, any amounts
granted as a remission must be trans-
ferred to the other petitioners, not the
party filing the petition; although, in
his or her discretion, the Ruling Offi-
cial may use the actual petitioner as
an intermediary for transferring the
amounts authorized as a remission to
the other petitioners.

PART 10—REGISTRATION OF CER-
TAIN ORGANIZATIONS CARRY-
ING ON ACTIVITIES WITHIN THE
UNITED STATES

REGISTRATION STATEMENT

Sec.
10.1 Form of registration statement.
10.2 Language of registration statement.
10.3 Effect of acceptance of registration

statement.
10.4 Date of filing.
10.5 Incorporation of papers previously

filed.
10.6 Necessity for further registration.
10.7 Cessation of activity.

SUPPLEMENTAL REGISTRATION STATEMENT

10.8 Information to be kept current.
10.9 Requirements for supplemental reg-

istration statement.

INSPECTION OF REGISTRATION STATEMENT

10.10 Public inspection.

AUTHORITY: Pub. L. 772, 80th Cong.; 18
U.S.C. 2386.

CROSS REFERENCES: For regulations under
the Foreign Agents Registration Act, see
part 5 of this chapter.

For Organization Statement, Internal Se-
curity Section, see subpart K of part 0 of this
chapter.

SOURCE: 6 FR 369, Jan. 15, 1941, unless oth-
erwise noted.

REGISTRATION STATEMENT

§ 10.1 Form of registration statement.
Every organization required to sub-

mit a registration statement 1 to the
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Attorney General for filing in compli-
ance with the terms of section 2 of the
act approved October 17, 1940, entitled,
‘‘An act to require the registration of
certain organizations carrying on ac-
tivities within the United States, and
for other purposes’’ (Pub. L. 772, 80th
Cong.; 18 U.S.C. 2386), and the rules and
regulations issued pursuant thereto,
shall submit such statement on such
forms as are prescribed by the Attor-
ney General. Every statement required
to be filed with the Attorney General
shall be subscribed under oath by all of
the officers of the organization reg-
istering.

§ 10.2 Language of registration state-
ment.

Registration statements must be in
English if possible. If in a foreign lan-
guage they must be accompanied by an
English translation certified under
oath by the translator, before a notary
public or other person authorized by
law to administer oaths for general
purposes as a true and adequate trans-
lation. The statements, with the excep-
tion of signature, must be typewritten
if practicable but will be accepted if
written legibly in ink.

§ 10.3 Effect of acceptance of registra-
tion statement.

Acceptance by the Attorney General
of a registration statement submitted
for filing shall not necessarily signify a
full compliance with the said act on
the part of the registrant, and such ac-
ceptance shall not preclude the Attor-
ney General from seeking such addi-
tional information as he deems nec-
essary under the requirements of the
said act, and shall not preclude pros-
ecution as provided for in the said act
for a false statement of a material fact,
or the willful omission of a material
fact required to be stated therein, or
necessary to make the statements
made not misleading.

§ 10.4 Date of filing.

The date on which a registration
statement properly executed is accept-
ed by the Attorney General for filing
shall be considered the date of the fil-
ing of such registration statement pur-
suant to the said act. All statements

must be filed not later than thirty days
after January 15, 1941.

§ 10.5 Incorporation of papers pre-
viously filed.

Papers and documents already filed
with the Attorney General pursuant to
the said act and regulations issued pur-
suant thereto may be incorporated by
reference in any registration statement
subsequently submitted to the Attor-
ney General for filing, provided such
papers and documents are adequately
identified in the registration statement
in which they are incorporated by ref-
erence.

§ 10.6 Necessity for further registra-
tion.

The filing of a registration statement
with the Attorney General as required
by the act shall not operate to remove
the necessity for filing a registration
statement with the Attorney General
as required by the act of June 8, 1938,
as amended, entitled ‘‘An act to re-
quire the registration of certain per-
sons employed by agencies to dissemi-
nate propaganda in the United States
and for other purposes’’ (52 Stat. 631, 56
Stat. 248; 22 U.S.C. 611), or for filing a
notification statement with the Sec-
retary of State as required by the act
of June 15, 1917 (40 Stat. 226).

[13 FR 8292, Dec. 24, 1948]

§ 10.7 Cessation of activity.
The chief officer or other officer of

the registrant organization must no-
tify the Attorney General promptly
upon the cessation of the activity of
the organization, its branches, chap-
ters, or affiliates by virtue of which
registration has been required pursu-
ant to the act.

SUPPLEMENTAL REGISTRATION
STATEMENT

§ 10.8 Information to be kept current.
A supplemental statement must be

filed with the Attorney General within
thirty days after the expiration of each
period of six months succeeding the
original filing of a registration state-
ment. Each supplemental statement
must contain information and docu-
ments as may be necessary to make in-
formation and documents previously
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filed accurate and current with respect
to the preceding six months’ period.

§ 10.9 Requirements for supplemental
registration statement.

The rules and regulations in this part
with respect to registration statements
submitted to the Attorney General
under section 2 of the said act shall
apply with equal force and effect to
supplemental registration statements
required thereunder to be filed with the
Attorney General.

INSPECTION OF REGISTRATION

STATEMENT

§ 10.10 Public inspection.

Registration statements filed with
the Attorney General pursuant to the
said act shall be available for public in-
spection in the Department of Justice,
Washington, DC, from 10 a.m. to 4 p.m.
on each official business day.

[13 FR 8292, Dec. 24, 1948]

PART 11—DEBT COLLECTION

Subpart A—Retention of Private Counsel
for Debt Collection

Sec.
11.1 Delegation of authority.
11.2 Pilot program.
11.3 Compliance with existing laws.

Subpart B—Administration of Debt
Collection

11.4 Purpose and scope.
11.5 Delegation of authority.
11.6 Definitions.
11.7 Salary adjustments.
11.8 Salary offset.
11.9 Administrative offset.

Subpart C—IRS Tax Refund Offset Provisions
for Collection of Debts

11.10 Scope.
11.11 Definitions.
11.12 Procedures.

AUTHORITY: 5 U.S.C. 301, 28 U.S.C. 509, 510,
31 U.S.C. 3718, 3720A.

SOURCE: Order No. 1201–87, 52 FR 24449, July
1, 1987, unless otherwise noted.

Subpart A—Retention of Private
Counsel for Debt Collection

§ 11.1 Delegation of authority.
The Assistant Attorney General for

Administration shall exercise the full
authority of the Attorney General to
develop and administer the Depart-
ment of Justice pilot program for debt
collection by private counsel. This au-
thority shall include, but is not limited
to, the authority to set policies and
procedures for the program, and to
enter into contracts for the retention
of private counsel. The Assistant At-
torney General for Adminstration can
in turn delegate authority regarding
debt collection to subordinate officials
as appropriate. Existing delegations of
authority with respect to settlement
determinations on disputed claims
shall remain in force. See generally, 28
CFR 0.160 et seq.

§11.2 Pilot program.
The Assistant Attorney General for

Administration, in consultation with
the Executive Office for United States
Attorneys, shall designate the districts
that will participate in the pilot pro-
gram. U.S. Attorneys in the districts
chosen for the pilot program, shall di-
rect the full cooperation and assistance
of their respective offices in imple-
menting the program. Among other
things, the U.S. Attorneys shall des-
ignate an Assistant U.S. Attorney to
serve as the Contracting Officer’s Tech-
nical Representative (COTR) on the
contracts with private debt collection
lawyers in their respective districts.
The COTRs will be responsible for as-
sisting the contracting officer by su-
pervising the work of the private coun-
sel in their respective districts and pro-
viding necessary approvals with re-
spect to the initiation or settlement of
lawsuits or similar matters.

§ 11.3 Compliance with existing laws.
The procurement of the services of

private attorneys for debt collection
shall be accomplished in accordance
with the competitive procurement pro-
cedures mandated by Federal law, and
set forth in the Federal Property and
Administrative Services Act of 1949, 41
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U.S.C. 251 et seq. Best efforts shall be
made to encourage extensive participa-
tion by law firms owned and controlled
by socially and economically disadvan-
taged individuals in the competition
for award of these contracts in the
pilot districts. Such efforts shall in-
clude, at minimum, publication of the
requirement for these services in the
Commerce Business Daily and in a se-
lection of pertinent legal publications
likely to reach socially and economi-
cally disadvantaged firms, as well as
sending written notice of the require-
ments to bar associations that have a
significant socially and economically
disadvantaged membership in the pilot
districts. These special recruitment ef-
forts will not authorize or permit pref-
erential consideration to any bidders in
selection for award of these contracts.
The Department’s Office of Small and
Disadvantaged Business Utilization
shall also make its resources available
to assist in encouraging broad partici-
pation in this competition.

Subpart B—Administration of Debt
Collection

SOURCE: Order No. 1625–92, 57 FR 44107,
Sept. 24, 1992, unless otherwise noted.

§ 11.4 Purpose and scope.

(a) Purpose. The purpose of this sub-
part is to implement 5 U.S.C. 5514 and
31 U.S.C. 3716, which authorize the col-
lection by salary or administrative off-
set of debts owed by persons, organiza-
tions, or entities to the federal govern-
ment. Generally, however, a debt may
not be collected by such means if it has
been outstanding for more than ten
years after the agency’s right to col-
lect the debt first accrued. This sub-
part is consistent with the Office of
Personnel Management (OPM) regula-
tions on salary offset, codified at 5 CFR
part 550, subpart K, and with regula-
tions on administrative offset pub-
lished jointly by the General Account-
ing Office (GAO) and the Department of
Justice (Department), codified at 4
CFR part 102.

(b) Scope. (1) This subpart establishes
Departmental procedures for the col-
lection of certain debts owed the gov-
ernment.

(2) This subpart applies to collections
by the Department from:

(i) Federal employees who are in-
debted to the Department;

(ii) Employees of the Department
who are indebted to other agencies; and

(iii) Other persons, organizations, or
entities that are indebted to the De-
partment.

(3) This subpart does not apply:
(i) To debts or claims arising under

the Internal Revenue Code of 1986 (26
U.S.C. et seq.), the Social Security Act
(42 U.S.C. 301 et seq.), or the tariff laws
of the United States;

(ii) To a situation to which the Con-
tract Disputes Act (41 U.S.C. 601 et seq.)
applies; or

(iii) In any case where collection of a
debt is explicitly provided for or pro-
hibited by another statute (e.g., travel
advances in 5 U.S.C. 5705 and employee
training expenses in 5 U.S.C. 4108).

(4) Nothing in this subpart precludes
the compromise, suspension, or termi-
nation of collection actions where ap-
propriate under the standards imple-
menting the Federal Claims Collection
Act (31 U.S.C. 3711 et seq.), namely, 4
CFR chapter II and 38 CFR 1.900–1.954).

(5) This subpart does not govern debt
collection procedures implemented by
other agencies.

§ 11.5 Delegation of authority.
Authority to conduct the following

activities is hereby delegated to heads
of Department organizations with re-
spect to debts arising in their respec-
tive organizations:

(a) Initiate and effectuate the admin-
istrative collection process.

(b) Accept or reject compromise of-
fers and suspend or terminate collec-
tion actions where the claim does not
exceed $100,000 or such higher amount
as the Attorney General may from
time to time prescribe, exclusive of in-
terest, administrative costs, and pen-
alties as provided herein, as set forth
in 311 U.S.C. 3711(a)(2).

(c) Report to consumer reporting
agencies certain data pertaining to de-
linquent debts.

(d) Use offset procedures to effec-
tuate collection.

(e) Take any other action necessary
to facilitate and augment collection in
accordance with the policies contained
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herein and as otherwise provided by
law.

§ 11.6 Definitions.
Except where the context clearly in-

dicates otherwise or where the term is
otherwise defined elsewhere in this
subpart, the following definitions shall
apply to this subpart.

(a) Agency means:
(1) An executive agency as defined by

5 U.S.C. 105;
(2) A military department as defined

by 5 U.S.C. 102;
(3) The United States Postal Service

and the Postal Rate Commission;
(4) An agency of the judicial branch,

including a court as defined by 28
U.S.C. 610, the District Court for the
Northern Mariana Islands, and the Ju-
dicial Panel on Multidistrict Litiga-
tion;

(5) An agency of the legislative
branch, including the U.S. Senate and
the U.S. House of Representatives; and

(6) Other entities that are establish-
ments of the federal government.

(b) Bureau means the Bureau of Pris-
ons, the Drug Enforcement Adminis-
tration, the Federal Bureau of Inves-
tigation (FBI), Federal Prison Indus-
tries, the Immigration and Naturaliza-
tion Service, the Office of Justice Pro-
grams, and the United States Marshals
Service (USMS).

(c) Certification means a written
statement received by a paying agency
from a creditor agency that requests
the paying agency to offset the salary
of an employee and specifies that ap-
propriate procedural protections have
been afforded the employee.

(d) Components means the bureaus, of-
fices, boards, and divisions of the De-
partment.

(e) Compromise means the forgiveness
of a debt in accordance with 31 U.S.C.
3711(a)(2) and DOJ Order No. 2120.4E.
(Copies of this order are available in
accordance with 28 CFR part 16, sub-
part A.)

(f) Creditor agency means an agency of
the federal government to which the
debt is owed.

(g) Department or Justice Department
means the Department of Justice and
its components.

(h) Disposable pay means that part of
current basic pay, special pay, incen-

tive pay, retired pay, retainer pay, and,
in the case of an employee not entitled
to basic pay, other authorized pay, re-
maining after the deduction of any
amount required by law to be withheld.
The Department shall allow the follow-
ing deductions in determining the
amount of disposable pay that is sub-
ject to salary offset:

(1) Amounts withheld from benefits
payable under title II of the Social Se-
curity Act where the withholding is re-
quired the law;

(2) Federal employment taxes;
(3) Amounts mandatorily withheld

for the United States Soldiers’ and Air-
men’s Home;

(4) Fines and forfeiture ordered by a
court-martial or by a commanding offi-
cer;

(5) Amounts deducted for Medicare;
(6) Federal, state, or local income

taxes to the extent authorized or re-
quired by law, but no greater than
would be the case if the employee
claimed all dependents to which he or
she is entitled and such additional
amounts for which the employee pre-
sents evidence of a tax obligation sup-
porting the additional withholding;

(7) Health insurance premiums;
(8) Normal retirement contributions

(e.g., Civil Service Retirement deduc-
tions, Survivor Benefit Plan payments,
or Retired Servicemen’s Family Pro-
tection Plan payments), not including
amounts deducted for supplementary
coverage; and

(9) Normal life insurance premiums
(e.g., Serviceman’s Group Life Insur-
ance and ‘‘Basic Life’’ Federal Employ-
ee’s Group Life Insurance premiums),
not including amounts deducted for
supplementary coverage.

(i) Employee means a current em-
ployee of the Justice Department or
other agency, including a current
member of the Armed Forces or a Re-
serve of the Armed Forces of the
United States.

(j) Federal Claims Collection Standards
(FCCS) means standards jointly pub-
lished by the Department and the Gen-
eral Accounting Office in 4 CFR chap-
ter II.

(k) Hearing official means an individ-
ual responsible for conducting any
hearing with respect to the existence
or amount of a debt claimed and for
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rendering a decision on the basis of
such hearing. A hearing official may
not be under the supervision or control
of the Attorney General when the De-
partment is the creditor agency but
may be an administrative law judge.

(l) Notice of Intent to Offset or Notice of
Intent means a written notice from a
creditor agency to an employee, orga-
nization, or entity stating that the
debtor is indebted to the creditor agen-
cy and apprising the debtor of certain
procedural rights.

(m) Notice of Salary Offset means a
written notice from the paying agency
to an employee after a certification
has been issued by a creditor agency,
informing the employee that salary
offset will begin at the next officially
established pay interval.

(n) Organization means the bureaus
individually and the offices, boards,
and divisions collectively.

(o) Organization head means any Di-
rector, Administrator, or Commis-
sioner of the respective Department
bureaus, the Director of the United
States Trustee System, the Director of
the Executive Office for United States
Attorneys, and the Assistant Attorney
General for Administration, who shall
serve as the organization head for the
offices, boards, and divisions.

(p) Paying agency means the agency
of the federal government that employs
the individual who owes a debt to an
agency of the federal government. In
some cases, the Department may be
both the creditor agency and the pay-
ing agency.

(q)(1) Payroll office means the payroll
office in the paying agency that is pri-
marily responsible for the payroll
records and the coordination of pay
matters with the appropriate personnel
office with respect to an employee.

(2) Applicable payroll office means the
Federal Bureau of Investigation vouch-
er and Payroll Section with respect to
FBI employees and the Justice Em-
ployee Data Service for all other em-
ployees of the Department.

(r) Salary offset coordination officer
means an official designated by an or-
ganization head who is responsible for
coordinating the debt collection activi-
ties of that organization.

§ 11.7 Salary adjustments.
Any negative adjustment to pay aris-

ing out of an employee’s election of
coverage, or a change in coverage,
under a Federal benefits program re-
quiring periodic deductions from pay
shall not be considered collection of a
‘‘debt’’ for the purposes of this subpart
if the amount to be recovered was ac-
cumulated over four pay periods or
less. In such cases, the Department
need not comply with § 11.8, but it will
endeavor to provide a clear and concise
statement in the employee’s earnings
statement advising the employee of the
previous overpayment at the time the
adjustment is made.

§ 11.8 Salary offset.
(a) Notice requirements before offset.

Deductions under the authority of 5
U.S.C. 5514 will not be made unless the
creditor agency provides the employee
with a written Notice of Intent to Off-
set a minimum of 30 calendar days be-
fore salary offset is initiated. When the
Department is the creditor agency, this
Notice of Intent shall be hand-deliv-
ered or sent by certified mail to the As-
sistant Director, Justice Employee
Data Service, or to the Section Chief,
Voucher and Payroll Section, Adminis-
trative Services Division, FBI, who
shall then transmit the Notice of In-
tent to the debtor-employee. The No-
tice of Intent shall state:

(1) That the organization head has re-
viewed the records relating to the
claim and has determined that a debt
is owed, including the amount of the
debt and the facts giving rise to the
debt;

(2) The organization head’s intention
to collect the debt by means of deduc-
tion from the employee’s current dis-
posable pay account until the debt and
all accumulated interest is paid in full;

(3) A repayment schedule that in-
cludes the amount, frequency, proposed
beginning date, and duration of the in-
tended deductions;

(4) The opportunity for the employee
to propose an alternative written
schedule for the voluntary repayment
of the debt, in lieu of offset, on terms
acceptable to the Department. The em-
ployee shall include a justification in
the request for the alternative sched-
ule. The schedule shall be agreed to
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and signed by both the employee and
the organization head;

(5) An explanation of the Depart-
ment’s policy concerning interest, pen-
alties, and administrative costs, in-
cluding a statement that such assess-
ments must be made unless excused in
accordance with the Federal Claims
Collection Standards;

(6) The employee’s right to inspect
and copy all records of the Department
pertaining to the debt claimed or to re-
ceive copies of such records if the debt-
or is unable personally to inspect the
records, due to geographical or other
constraints;

(7) The name, address, and telephone
number of an officer or employee of the
Department to whom requests for ac-
cess to Department records relating to
the debt must be sent;

(8) The employee’s right to a hearing
conducted by an impartial hearing offi-
cial (an administrative law judge or
other hearing official not under the su-
pervision or control of the Attorney
General) with respect to the existence
and amount of the debt claimed or the
repayment schedule (i.e., the percent-
age of disposable pay to be deducted
each pay period), so long as a petition
is filed by the employee as prescribed
in paragraph (c)(1) of this section.

(9) The name, address, and telephone
number of the officer or employee of
the Department to whom a proposal for
voluntary repayment must be sent; and
the name, address, and telephone num-
ber of an officer or employee of the De-
partment who may be contacted con-
cerning procedures for requesting a
hearing;

(10) The method and deadline for re-
questing a hearing;

(11) That the timely filing of a peti-
tion for a hearing on or before the 15th
calendar day following receipt of the
Notice of Intent will stay the com-
mencement of collection proceedings;

(12) The name and address of the of-
fice to which the petition should be
sent;

(13) That the Department will initi-
ate certification procedures to imple-
ment a salary offset not less than 30
days from the date of receipt of the No-
tice of Intent to Offset, unless the em-
ployee files a timely petition for a
hearing;

(14) That a final decision on whether
a hearing will be held (if one is re-
quested) will be issued at the earliest
practical date, but not later than 60
days after the filing of the petition re-
questing the hearing;

(15) That any knowingly false or friv-
olous statements, representations, or
evidence may subject the employee to:

(i) Disciplinary procedures appro-
priate under 5 U.S.C. chapter 75, 5 CFR
part 752, or any other applicable stat-
utes or regulations;

(ii) Penalties under the False Claims
Act, 31 U.S.C. 3729–3731, or under any
other applicable statutory authority;
or

(iii) Criminal penalties under 18
U.S.C. 286, 287, 1001, and 1002 or under
any other applicable statutory author-
ity;

(16) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(17) That unless there are applicable
contractual or statutory provisions to
the contrary, amounts paid on or de-
ducted from debts that are later waived
or found not to be owed to the United
States will be promptly refunded to the
employee, and

(i) Interest shall be paid on any
amount paid on or deducted from a
debt that is found not to be owed to the
United States; and

(ii) Interest shall not be paid on any
amount paid on or deducted from a
debt that is later waived; and

(18) That proceedings with respect to
such debt are governed by 5 U.S.C. 5514.

(b) Review of Departmental records re-
lated to the debt. (1) An employee who
desires to inspect or copy Department
records related to the debt must send a
letter to the official designated in the
Notice of Intent requesting access to
the relevant records. The letter must
be received in the office of the salary
offset coordination official within 15
days after the employee’s receipt of the
Notice of Intent.

(2) In response to a timely request
submitted by the debtor, the des-
ignated salary offset coordination offi-
cial will notify the employee of the lo-
cation and time when the employee
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may inspect and copy records related
to the debt.

(3) If the employee is unable person-
ally to inspect the records, due to geo-
graphical or other constraints, the sal-
ary offset coordination official shall
arrange to send copies of such records
to the employee.

(c) Opportunity for a hearing where the
Department is the creditor agency. (1) Re-
quest for a hearing. (i) An employee who
requests a hearing on the existence or
amount of the debt held by the Depart-
ment or on the offset schedule proposed
by the Department must send such re-
quest to the office designated in the
Notice of Intent. The request or peti-
tion for a hearing must be received by
the designated office on or before the
15th calendar day following receipt by
the employer of the notice.

(ii) The employee must specify
whether an oral hearing is requested. If
an oral hearing is desired, the request
should explain why the matter cannot
be resolved by review of the documen-
tary evidence alone. The request must
be signed by the employee and must
fully identify and explain with reason-
able specificity all the facts, evidence,
and witnesses, if any, that the em-
ployee believes support his or her posi-
tion.

(2) Failure to timely submit. If the em-
ployee files a request or petition for
hearing after the expiration of the 15-
calendar-day period provided for in
paragraph (c)(1) of this section, the or-
ganization head may accept the re-
quest if the employee can show that
the delay was the result of cir-
cumstances beyond his or her control
or that he or she failed to receive ac-
tual notice of the filing deadline.

(3) Obtaining the services of hearing of-
ficial. (i) When the debtor is not a De-
partment employee and the Depart-
ment cannot provide a prompt and ap-
propriate hearing before an administra-
tive law judge or other hearing official,
the Department may request a hearing
official from an agent of the paying
agency, as designated in 5 CFR part
581, appendix A, or as otherwise des-
ignated by the paying agency.

(ii) When the debtor is a Department
employee, the Department may con-
tact any agent of another agency, as
designated in 5 CFR part 581, appendix

A, or as otherwise designated by the
agency, to request a hearing official.

(4) Procedure—(i) Notice. After the em-
ployee requests a hearing, the hearing
official shall notify the employee of
the form of the hearing to be provided.
If the hearing will be oral, the notice
shall set forth the date, time, and loca-
tion of the hearing, which must occur
no more than 30 days after the request
is received. If the hearing will be con-
ducted by examination of documents,
the employee shall be notified within
30 days that he or she should submit
evidence and arguments in writing to
the hearing official.

(ii) Oral hearing. An employee who re-
quests an oral hearing shall be pro-
vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by review of documen-
tary evidence alone (e.g., when an issue
of credibility or veracity is involved).
The hearing need not be an adversarial
adjudication, and rules of evidence
need not apply. Oral hearings may take
the form of, but are not limited to:

(A) Informal conferences with the
hearing official in which the employee
and agency representative are given
full opportunity to present evidence,
witnesses, and argument;

(B) Informal meetings in which the
hearing examiner interviews the em-
ployee; or

(C) Formal written submissions fol-
lowed by an opportunity for oral pres-
entation.

Witnesses who testify in oral hearings
shall do so under oath or affirmation.

(iii) Documentary hearing. If the hear-
ing official determines that an oral
hearing is not necessary, he or she
shall make the determination based
upon a review of the written record.

(iv) Record. The hearing official shall
maintain a summary record of any
hearing conducted under this section.

(5) Date of decision. The hearing offi-
cial shall issue a written opinion stat-
ing his or her decision, based upon all
evidence and information developed at
the hearing, as soon as practicable
after the hearing, but not later than 60
days after the date on which the peti-
tion was received by the Department,
unless the hearing was delayed at the
request of the employee, in which case
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the 60 day decision period shall be ex-
tended by the number of days by which
the hearing was postponed. Decisions
not timely rendered shall result in the
waiver of penalty and interest costs.
The decision of the hearing official
shall be final.

(6) Content of decision. The written de-
cision shall include:

(i) A summary of the facts concern-
ing the origin, nature, and amount of
the debt;

(ii) The hearing official’s findings,
analysis, and conclusions; and

(iii) The terms of any repayment
schedules, if applicable.

(7) Failure to appear. If, in the absence
of good cause shown (e.g., illness), the
employee or the representative of the
Department fails to appear, the hear-
ing official shall proceed with the hear-
ing as scheduled, and make his or her
determination based upon the oral tes-
timony presented and the documenta-
tion submitted by both parties. At the
request of both parties, the hearing of-
ficial may schedule a new hearing date.
Both parties shall be given reasonable
notice of the time and place of this new
hearing.

(d) Certification where the Department
is the creditor agency. (1) The salary off-
set coordination officer shall provide a
certification to the appropriate payroll
office in all cases where:

(i) The hearing official determines
that a debt exists; or

(ii) The employee admits the exist-
ence and amount of the debt by failing
to request a hearing.

(2) The certification must be in writ-
ing and must state:

(i) That the employee owes the debt;
(ii) The amount and basis of the debt;
(iii) The date the government’s right

to collect the debt first accrued;
(iv) That the Department’s regula-

tions have been approved by OPM pur-
suant to 5 CFR part 550, subpart K;

(v) If the collection is to be made by
lump-sum payment, the amount and
data such payment will be collected;

(vi) If the collection is to be made in
installments, the number of install-
ments to be collected, the amount of
each installment, and the commencing
date of the first installment, if a date
other than the next officially estab-
lished pay period; and

(vii) The date the employee was noti-
fied of the debt, the action(s) taken
under 5 U.S.C. 5514(a), and the dates
such actions were taken.

(e) Voluntary repayment agreements as
alternative to salary offset where the De-
partment is the creditor agency. (1) In re-
sponse to a Notice of Intent, an em-
ployee may propose to repay the debt
in accordance with scheduled install-
ment payments. Any employee who
wishes to repay a debt without salary
offset shall submit in writing a pro-
posed agreement to repay the debt. The
proposal shall set forth a proposed re-
payment schedule. Any proposal under
this subsection must be received by the
office of the official designated in the
notice within 15 calendar days after re-
ceipt of the Notice of Intent.

(2) In response to a timely proposal
by the debtor, the organization head
shall notify the employee whether the
employee’s proposed written agree-
ment for repayment is acceptable. It is
within the organization head’s discre-
tion to accept or reject a repayment
agreement.

(3) If the organization head decides
that the proposed repayment agree-
ment is unacceptable, the employee
shall have 15 days from the date he or
she received notice of the decision in
which to file a petition for a hearing.

(4) If the organization head decides
that the proposed repayment agree-
ment is acceptable, the arrangement
shall be put in writing and signed by
both the employee and the organiza-
tion head.

(f) Special review where the Department
is the creditor agency. (1) An employee
subject to salary offset or a voluntary
repayment agreement may, at any
time, request a special review by the
Department of the amount of the sal-
ary offset or voluntary payment, based
on materially changed circumstances,
including but not limited to cata-
strophic illness, divorce, death, or dis-
ability.

(2) In determining whether, as a re-
sult of materially changed cir-
cumstances, an offset would prevent
the employee from meeting essential
subsistence expenses (costs incurred for
food, housing, clothing, transportation,
and medical care), the employee shall
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submit a detailed statement and sup-
porting documents for the employee,
his or her spouse, and dependents indi-
cating:

(i) Income for all sources;
(ii) Assets;
(iii) Liabilities;
(iv) Number of dependents;
(v) Expenses for food, housing, cloth-

ing, and transportation;
(vi) Medical expenses; and
(vii) Exceptional expenses, if any.
(3) If the employee requests a special

review under this paragraph, the em-
ployee shall file an alternative pro-
posed offset or payment schedule and a
statement, with supporting documents,
showing why the current salary offset
or payments result in an extreme fi-
nancial hardship to the employee.

(4) The organization head shall evalu-
ate the statement and supporting docu-
ments and determine whether the
original offset or repayment schedule
imposes an extreme financial hardship
on the employee. The organization
head shall notify the employee in writ-
ing within 30 days of such determina-
tion, including, if appropriate, his or
her acceptance of a revised offset or
payment schedule.

(5) If the special review results in a
revised offset or repayment schedule,
the salary offset coordination officer
shall provide a new certification to the
paying agency.

(g) Notice of salary offset where the De-
partment is the paying agency. (1) Upon
receipt of proper certification from the
creditor agency, the applicable payroll
office shall send the employee a writ-
ten notice of salary offset. Such notice
shall advise the employee that:

(i) The certification has been re-
ceived from the creditor agency; and

(ii) Salary offset will be initiated at
the next officially established pay in-
terval.

(2) The applicable payroll office shall
provide a copy of the notice to the
creditor agency and advise such agency
of the dollar amount to be offset and
the pay period when the offset will
begin.

(h) Procedures for salary offset where
the Department is the paying agency—(1)
Generally. (i) The salary offset coordi-
nation officer shall coordinate salary
deductions under this section.

(ii) The applicable payroll office shall
determine the amount of an employee’s
disposable pay and offset salary.

(iii) Deductions shall begin the pay
period following receipt by the applica-
ble payroll office of the certification or
as soon thereafter as possible.

(2) Types of collection—(i) Lump-sum
payment. If the amount of the debt is
equal to or less than 15 percent of the
employee’s disposable pay, such debt
ordinarily will be collected in one
lump-sum payment.

(ii) Installment deductions. Install-
ment deductions will be made over a
period not greater than the anticipated
period of employment. The size and fre-
quency of installment deductions will
bear a reasonable relation to the size of
the debt and the employee’s ability to
pay. However, the amount deducted
from any period will not exceed 15 per-
cent of the disposable pay from which
the deduction is made unless the em-
ployee has agreed in writing to the de-
duction of a greater amount. The in-
stallment payment should normally be
sufficient in size and frequency to liq-
uidate the debt in no more than three
years. Installment payments of less
than $50 should be accepted only in the
most unusual circumstances.

(iii) Lump-sum deductions from final
check. A lump-sum deduction exceeding
15 percent of disposable pay may be
made pursuant to 31 U.S.C. 3716 from
any final salary payment due a former
employee in order to liquidate a debt,
whether the former employee was sepa-
rated voluntarily or involuntarily.

(iv) Lump-sum deductions from other
sources. Whenever an employee subject
to salary offset is separated from the
Department, and the balance of the
debt cannot be liquidated by offset of
the final salary check, the Department,
pursuant to 31 U.S.C. 3716, may offset
any later payments of any kind against
the balance of the debt.

(3) Multiple debts. Where two or more
creditor agencies are seeking salary
offset, or where two or more debts are
owed to a single creditor agency, the
applicable payroll office may, at its
discretion, determine whether one or
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more debts should be offset simulta-
neously within the 15 percent limita-
tion. The best interests of the govern-
ment shall be the primary consider-
ation in the determination by the pay-
roll office of the order of the debt col-
lection.

(4) Precedence of salary deductions by
the Department. (i) For Department em-
ployees, debts owed shall be paid out of
disposable pay in the following order of
precedence:

(A) Indebtedness due the Depart-
ment.

(B) Indebtedness due other agencies.
(C) Garnishments for alimony and

child support payments.
(D) Court-ordered bankruptcy pay-

ments under the Bankruptcy Code.
(E) Optional life insurance premiums.
(F) Other voluntary deductions in-

cluding allotments and assignments, in
the order determined by the paying
agency.

(ii) In the event that a debt to the
Department is certified while an em-
ployee is subject to salary offset to
repay another agency, the applicable
payroll office may decide whether the
debt to the other agency should be re-
paid in full before collecting the De-
partment’s claim or whether changes
should be made in the salary deduction
being sent to the other agency. If debts
owed to the Department can be col-
lected in one pay period, the payroll of-
fice may suspend the salary offset to
the other agency for that pay period in
order to liquidate the Department’s
debt.

(i) Coordinating salary offset with other
agencies—(1) Responsibility of the Depart-
ment as the creditor agency. (i) The sal-
ary offset coordination officer shall be
responsible for:

(A) Arranging for hearing upon prop-
er petition by a federal employee;

(B) Preparing the Notice of Intent to
Offset consistent with the require-
ments of paragraph (a) of this section;

(C) Obtaining hearing officials from
other agencies pursuant to paragraph
(c)(3) of this section; and

(D) Ensuring that each certification
of debt is sent to a paying agency pur-
suant to paragraph (d)(2) of this sec-
tion.

(ii) Upon completion of the proce-
dures established in paragraphs (a)

through (f) of this section, the salary
offset coordination officer shall submit
a debt claim and an installment agree-
ment or other instruction on the pay-
ment schedule, if applicable, to the em-
ployee’s paying agency.

(iii) If the employee is in the process
of separating from government em-
ployment, the Department shall sub-
mit its debt claim to the employee’s
paying agency for collection by lump-
sum deductions from the employee’s
final check. The paying agency shall
certify the total amount of its collec-
tion and furnish a copy of the certifi-
cation to the Department and to the
employee.

(iv) If the employee is already sepa-
rated and all payments due from his or
her former paying agency have been
paid, the Department may, unless oth-
erwise prohibited, request that money
due and payable to the employee from
the federal government be administra-
tively offset to collect the debt.

(v) When an employee transfers to
another paying agency, the Depart-
ment shall not repeat the procedures
described in paragraphs (a) through (f)
of this section in order to resume col-
lecting the debt. Instead, the Depart-
ment shall review the debt upon receiv-
ing the former paying agency’s notice
of the employee’s transfer and shall en-
sure the collection is resumed by the
new paying agency.

(2) Responsibility of the Department as
the paying agency—(i) Complete claim.
When the Department receives a cer-
tified claim from a creditor agency, the
employee shall be given written notice
of the certification, the date salary off-
set will begin, and the amount of the
periodic deductions. Deductions shall
be scheduled to begin at the next offi-
cially established pay interval or as
soon thereafter as possible.

(ii) Incomplete claim. When the De-
partment receives an incomplete cer-
tification of debt from a creditor agen-
cy, the Department shall return the
debt claim with notice that procedures
under 5 U.S.C. 5514 and 5 CFR 550.1104
must be followed and that a properly
certified debt claim must be received
before action will be taken to collect
from the employee’s current pay ac-
count.
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(iii) Review. The Department is not
authorized to review the merits of the
creditor agency’s determination with
respect to the amount or validity of
the debt certified by the creditor agen-
cy.

(iv) Employees who transfer from one
paying agency to another. If, after the
creditor agency has submitted the debt
claim to the Department, the employee
transfers to an agency outside the De-
partment before the debt is collected in
full, the Department must certify the
total amount collected on the debt.
One copy of the certification shall be
furnished to the employee and one copy
shall be sent to the creditor agency
along with notice of the employee’s
transfer.

(j) Interest, penalties, and administra-
tive costs. Where the Department is the
creditor agency, it shall assess inter-
est, penalties, and administrative costs
pursuant to 31 U.S.C. 3717 and 4 CFR
102.13.

(k) Refunds. (1) Where the Depart-
ment is the creditor agency, it shall
promptly refund any amount deducted
under the authority of 5 U.S.C. 5514
when:

(i) The debt is compromised or other-
wise found not to be owing to the
United States; or

(ii) An administrative or judicial
order directs the Department to make
a refund.

(2) Unless required by law or con-
tract, refunds under this paragraph (k)
shall not bear interest.

(l) Request from a creditor agency for
the services of a hearing official. (1) The
Department may provide a hearing of-
ficial upon request of the creditor
agency when the debtor is employed by
the Department and the creditor agen-
cy cannot provide a prompt and appro-
priate hearing before a hearing official
furnished pursuant to another lawful
arrangement.

(2) The Department may provide a
hearing offical upon request of a credi-
tor agency when the debtor works for
the creditor agency and that agency
cannot arrange for a hearing official.

(3) The salary offset coordination of-
ficer shall arrange for qualified person-
nel to serve as hearing officials.

(4) Services rendered under this para-
graph (l) shall be provided on a fully re-

imbursable basis pursuant to 31 U.S.C.
1535.

(m) Non-waiver of rights by payments.
A debtor’s payment, whether voluntary
or involuntary, of all or any portion of
a debt being collected pursuant to this
section shall not be construed as a
waiver of any rights that the debtor
may have under any statute, regula-
tion, or contract except as otherwise
provided by law or contract.

§ 11.9 Administrative offset.

(a) Collection. The organization head
may collect a claim pursuant to 31
U.S.C. 3716 from a person, organization,
or entity other than an agency of the
United States Government by adminis-
trative offset of monies other than sal-
aries payable by the government. Col-
lection by administrative offset shall
be undertaken where the claim is cer-
tain in amount, where offset is feasible
and desirable and not otherwise prohib-
ited, where the applicable statute of
limitations has not expired, and where
the offset is in the best interest of the
United States.

(b) Withholding of payment. Prior to
the completion of the procedures de-
scribed in paragraph (c) of this section,
the Department may withhold a pay-
ment to be made to a debtor, if:

(1) Failure to withhold payment
would substantially prejudice the De-
partment’s ability to collect the debt;
and

(2) The time before the payment is to
be made does not reasonably permit
completion of the procedures described
in paragraph (c) of this section. Such
prior withholding shall be followed
promptly by the completion of the pro-
cedures described in paragraph (c) of
this section.

(c) Debtor’s rights. Unless the proce-
dures described in paragraph (b) of this
section are used, prior to collecting
any claim by administrative offset, the
organization head shall provide the
debtor with the following:

(1) Written notification of the nature
and amount of the claim, the intention
of the organization head to collect the
claim through administrative offset,
and a statement of the rights of the
debtor under this paragraph;
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(2) An opportunity to inspect and
copy the records of the Department
with respect to the claim;

(3) An opportunity to have the De-
partment’s determination of indebted-
ness reviewed by the organization
head. Any request for review by the
debtor shall be in writing and be sub-
mitted to the Department within 30
days of the date of the notice of the off-
set. The organization head may waive
the time limit for requesting review for
good cause shown by the debtor; and

(4) An opportunity to enter into a
written agreement for the repayment
of the amount of the claim at the dis-
cretion of the Department.
If the procedures described in para-
graph (b) of this section are employed,
the procedures described in this para-
graph shall be effected after offset.

(d) Interest. The Department is au-
thorized to assess interest and related
charges on debts that are not subject
to 31 U.S.C. 3717 to the extent author-
ized under the common law or other
applicable statutory authority.

Subpart C—IRS Tax Refund Offset
Provisions for Collection of Debts

SOURCE: Order No. 1792–93, 58 FR 51223, Oct.
1, 1993, unless otherwise noted.

§ 11.10 Scope.
The provisions of 26 U.S.C. 6402(d)

and 31 U.S.C. 3720A authorize the Sec-
retary of the Treasury, acting through
the Internal Revenue Service (IRS), to
offset a delinquent debt owed to the
United States Government from the
tax refund due a taxpayer when other
collection efforts have failed to recover
the amount due. The purpose of these
statutes is to improve the ability of
the Government to collect money owed
it while granting the debtor notice and
certain other protections. This subpart
authorizes the collection of debts owed
to the United States Government by
persons, organizations, and entities by
means of offsetting any tax refunds due
to the debtor by the IRS. It allows re-
ferral to the IRS for collection of debts
that are past due and legally enforce-
able but not reduced to judgment and
debts that have been reduced to judg-
ment.

§ 11.11 Definitions.

(a) Debt. Debt means money owed by
an individual, organization or entity
from sources which include loans in-
sured or guaranteed by the United
States and all other amounts due the
United States from fees, leases, serv-
ices, overpayments, civil and criminal
penalties, damages, interest, fines, ad-
ministrative costs, and all other simi-
lar sources. A debt becomes eligible for
tax refund offset procedures if it can-
not currently be collected pursuant to
the salary offset procedures of 5 U.S.C.
5514(a)(1) and is ineligible for adminis-
trative offset under 31 U.S.C. 3716(a) by
reason of 31 U.S.C. 3716(c)(2), or cannot
currently be collected by administra-
tive offset under 31 U.S.C. 3716(a)
against amounts payable to the debtor
by the Department of Justice. A non-
judgment debt is eligible for tax refund
offset procedures if the Department’s
or the referring agency’s right of ac-
tion accrued more than three months
but less than ten years before the off-
set is made. Judgment debts are eligi-
ble for referral at any time. Debts that
have been referred to the Department
of Justice by other agencies for collec-
tion are included in this definition.

(b) Past due. All accelerated debts
and all judgment debts are past due for
purposes of this section. Such debts re-
main past due until paid in full. An ac-
celerated debt is past due if, at the
time of the notice required by § 11.12(b),
any part of the debt had been due, but
not paid, for at least 90 days. Such an
unaccelerated debt remains past due
until paid to the current amount of in-
debtedness.

(c) Notice. Notice means the informa-
tion sent to the debtor pursuant to
§ 11.12(b). The date of the notice is the
date shown on the notice letter as its
date of issuance.

(d) Dispute. A dispute is a written
statement supported by documentation
or other evidence that all or part of an
alleged debt is not past due or legally
enforceable, that the amount is not the
amount currently owed, that the out-
standing debt has been satisfied, or, in
the case of a debt reduced to judgment,
that the judgment has been satisfied or
stayed.
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§ 11.12 Procedures.
(a) The Department may refer any

past due, legally enforceable non-judg-
ment debt of an individual, organiza-
tion or entity to the IRS for offset if
the Department’s or the referring agen-
cy’s rights of action accrued more than
three months but less than ten years
before the offset is made. Debts re-
duced to judgment may be referred at
any time. Debts in amounts lower than
$25.00 are not subject to referral.

(b) The Department will provide the
debtor with written notice of its intent
to offset before initiating the offset.
Notice will be mailed to the debtor at
the current address of the debtor, as
determined from information obtained
from the IRS pursuant to 26 U.S.C.
6103(m)(2), (4), (5) or from information
regarding the debt maintained by the
Department of Justice. The notice sent
to the debtor will state the amount of
the debt and inform the debtor that:

(1) The debt is past due;
(2) The Department intends to refer

the debt to the IRS for offset from tax
refunds that may be due to the tax-
payer;

(3) The Department intends to pro-
vide information concerning the delin-
quent debt exceeding $100 to a con-
sumer reporting bureau (credit bureau)
unless such debt has already been dis-
closed; and

(4) The debtor has 65 days from the
date of notice in which to present evi-
dence that all or part of the debt is not
past due, that the amount is not the
amount currently owed, that the out-
standing debt has been satisfied, or, if
a judgment debt, that the debt has
been satisfied, or stayed, before the
debt is reported to a consumer report-
ing agency, if applicable, and referred
to the IRS for offset from tax refunds.

(c) If the debtor neither pays the
amount due nor presents evidence that
the amount is not past due or is satis-
fied or stayed, the Department will re-
port the debt to a consumer reporting
agency at the end of the notice period,
if applicable, and refer the debt to the
IRS for offset from the taxpayer’s fed-
eral tax refund.

(d) A debtor may request a review by
the Department if the debtor believes
that all or part of the debt is not past
due or is not legally enforceable, or, in

the case of a judgment debt, that the
debt has been stayed or the amount
satisfied, as follows:

(1) The debtor must send a written
request for review to the address pro-
vided in the notice.

(2) The request must state the
amount disputed and the reasons why
the debtor believes that the debt is not
past due, is not legally enforceable, has
been satisfied, or, if a judgment debt,
has been satisfied or stayed.

(3) The request must include any doc-
uments that the debtor wishes to be
considered or state that additional in-
formation will be submitted within the
time permitted.

(4) If the debtor wishes to inspect
records establishing the nature and
amount of the debt, the debtor must
request an opportunity for such an in-
spection in writing. The office holding
the relevant records shall make them
available for inspection during normal
business hours.

(5) The request for review and any ad-
ditional information submitted pursu-
ant to the request must be received by
the Department at the address stated
in the notice within 65 days of the date
of issuance of the notice.

(6) The Department will review dis-
putes and shall consider its records and
any documentation and arguments sub-
mitted by the debtor. The Depart-
ment’s decision to refer to the IRS any
disputed portion of the debt shall be
made by the Assistant Attorney Gen-
eral for Administration of his designee,
who shall hold a position at least one
supervisory level above the person who
made the decision to offset the debt.
The Department shall send a written
notice of its decision to the debtor.
There is no administrative appeal of
this decision.

(7) If the evidence presented by the
debtor is considered by a non-Depart-
mental agent or other entities or per-
sons acting on the Department’s be-
half, the debtor will be accorded at
least 30 days from the date the agent or
other entity or person determines that
all or part of the debt is past-due and
legally enforceable to request review
by an officer or employee of the De-
partment of any unresolved dispute.

(8) Any debt that previously has been
reviewed pursuant to this section or
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any other section of this part, or that
has been reduced to a judgment, may
not be disputed except on the grounds
of payments made or events occurring
subsequent to the previous review of
judgment.

(e) The Department will notify the
IRS of any change in the amount due
promptly after receipt of payments or
notice of other reductions.

(f) In the event that more than one
debt is owed, the IRS refund offset pro-
cedure will be applied in the order in
which the debts became past due.

PART 12—REGISTRATION OF CER-
TAIN PERSONS HAVING KNOWL-
EDGE OF FOREIGN ESPIONAGE,
COUNTERESPIONAGE, OR SABO-
TAGE MATTERS UNDER THE ACT
OF AUGUST 1, 1956

Sec.
12.1 Definitions.
12.2 Administration of act.
12.3 Prior registration with the Foreign

Agents Registration Unit.
12.4 Inquiries concerning application of act.
12.20 Filing of registration statement.
12.21 Time within which registration state-

ment must be filed.
12.22 Material contents of registration

statement.
12.23 Deficient registration statement.
12.24 Forms.
12.25 Amended registration statement.
12.30 Burden of establishing availability of

exemptions.
12.40 Public examination.
12.41 Photocopies.
12.70 Partial compliance not deemed com-

pliance.

AUTHORITY: Sec. 5, 70 Stat. 900; 50 US.C. 854.

CROSS REFERENCE: For Organization State-
ment, Internal Security Section, see subpart
K of part 0 of this chapter.

SOURCE: 21 FR 5928, Aug. 8, 1956, unless oth-
erwise noted.

§ 12.1 Definitions.
As used in this part, unless the con-

text otherwise requires:
(a) The term act means the act of Au-

gust 1, 1956, Public Law 893, 84th Con-
gress, 2d Session, requiring the reg-
istration of certain persons who have
knowledge of, or have received instruc-
tion or assignment in the espionage,
counterespionage, or sabotage service

or tactics of a foreign government or
foreign political party.

(b) The term Attorney General means
the Attorney General of the United
States.

(c) The term rules and regulations re-
fers to all rules, regulations, registra-
tion forms, and instruction to forms
made and prescribed by the Attorney
General pursuant to the act.

(d) The term registration statement
means the registration required to be
filed with the Attorney General under
section 2 of the act.

(e) The term registrant means the per-
son by whom a registration statement
is filed pursuant to the provisions of
the act.

§ 12.2 Administration of act.

The administration of the act is as-
signed to the Registration Unit of the
Internal Security Section, Criminal Di-
vision, Department of Justice. Commu-
nications with respect to the act shall
be addressed to the Registration Unit
Internal Security Section, Criminal Di-
vision, Department of Justice, Wash-
ington, DC 20530. Copies of the act, the
regulations contained in this part, in-
cluding the forms mentioned therein,
may be obtained upon request without
charge.

[Order No. 524–73, 38 FR 18235, July 9, 1973]

§ 12.3 Prior registration with the For-
eign Agents Registration Unit.

No person who has filed a registra-
tion statement under the terms of the
Foreign Agents Registration Act of
1938, as amended by section 20(a) of the
Internal Security Act of 1950, shall be
required to file a registration state-
ment under the act, unless otherwise
determined by the Chief, Registration
Unit.

[21 FR 5928, Aug. 8, 1956, as amended by Order
No. 524–73, 38 FR 18235, July 9, 1973; Order No.
960–81, 46 FR 52355, Oct. 27, 1981]

§ 12.4 Inquiries concerning application
of act.

Inquiries concerning the application
of the act must be accompanied by a
detailed statement of all facts nec-
essary for a determination of the ques-
tion submitted, including the identity
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of the person on whose behalf the in-
quiry is made, the facts which may
bring such person within the registra-
tion provisions of the act, and the iden-
tity of the foreign government or for-
eign political party concerned.

§ 12.20 Filing of registration state-
ment.

Registration statements shall be
filed in duplicate with the Registration
Unit, Internal Security Section, Crimi-
nal Division, Department of Justice,
Washington, DC 20530. Filing may be
made in person or by mail, and shall be
deemed to have taken place upon the
receipt thereof by the Registration
Unit.

[Order No. 524–73, 38 FR 18235, July 9, 1973]

§ 12.21 Time within which registration
statement must be filed.

Every person who is or becomes sub-
ject to the registration provisions of
the act after its effective date shall file
a registration statement within fifteen
days after the obligation to register
arises.

§ 12.22 Material contents of registra-
tion statement.

The registration statement shall in-
clude the following, all of which shall
be regarded as material for the pur-
poses of the act:

(a) The registrant’s name, principal
business address, and all other business
addresses in the United States or else-
where, and all residence addresses.

(b) The registrant’s citizenship status
and how such status was acquired.

(c) A detailed statement setting forth
the nature of the registrant’s knowl-
edge of the espionage, counter-
espionage, or sabotage service or tac-
tics of a foreign government or foreign
political party, and the manner in
which, place where, and date when such
knowledge was obtained.

(d) A detailed statement as to any in-
struction or training received by the
registrant in the espionage, counter-
espionage, or sabotage service or tac-
tics of a foreign government or foreign
political party, including a description
of the type of instruction or training
received, a description of any courses
taken, the dates when such courses
commenced and when they ceased, and

the name and official title of the in-
structor or instructors under whose su-
pervision the courses were received as
well as the name and location of
schools and other institutions at-
tended, the dates of such attendance,
and the names of the directors of the
schools and institutions attended.

(e) A detailed statement describing
any assignment received in the espio-
nage, counterespionage, or sabotage
service or tactics of a foreign govern-
ment or foreign political party, includ-
ing the type of assignment, the date
when each assignment began, the date
of completion of each assignment,
name and title of the person or persons
under whose supervision the assign-
ment was executed, and a complete de-
scription of the nature of the assign-
ment and the execution thereof.

(f) A detailed statement of any rela-
tionship which may exist at the time of
registration, other than through em-
ployment, between the registrant and
any foreign government or foreign po-
litical party.

(g) Such other statements, informa-
tion, or documents pertinent to the
purposes and objectives of the act as
the Attorney General, having due re-
gard for the national security and the
public interest, may require by this
part or amendments thereto.

§ 12.23 Deficient registration state-
ment.

A registration statement which is de-
termined to be incomplete, inaccurate,
misleading, or false, by the Chief Reg-
istration Unit, may be returned by him
to the registrant as being unacceptable
for filing under the terms of the act.

[21 FR 5928, Aug. 8, 1956, as amended by Order
No. 524–73, 38 FR 18235, July 9, 1973]

§ 12.24 Forms.
(a) Every person required to register

under the act shall file a registration
statement on Form GA–1, and such
other forms as may from time to time
be prescribed by the Attorney General.

(b) Matter contained in any part of
the registration statement or other
document may not be incorporated by
reference as answer, or partial answer,
to any other item in the registration
statement required to be filed under
the act.
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(c) Except as specifically provided
otherwise, if any item on the form is
inapplicable, or the answer is ‘‘None,’’
an express statement to such effect
shall be made.

(d) Every statement, amendment,
and every duplicate thereof, shall be
executed under oath and shall be sworn
to before a notary public or other offi-
cer authorized to administer oaths.

(e) A registration statement or
amendment thereof required to be filed
shall, if possible, be typewritten, but
will be regarded as in substantial com-
pliance with this regulation if written
legibly in black ink.

(f) Riders shall not be used. If the
space on the registration statement or
other form is insufficient for any an-
swer, reference shall be made in the ap-
propriate space to a full insert page or
pages on which the item number and
item shall be restated and the com-
plete answer given.

§ 12.25 Amended registration state-
ment.

(a) An amended registration state-
ment may be required by the Chief,
Registration Unit, of any person sub-
ject to the registration provisions of
the act whose original registration
statement filed pursuant thereto is
deemed to be incomplete, inaccurate,
false, or misleading.

(b) Amendments shall conform in all
respects to the regulations herein pre-
scribed governing execution and filing
of original registration statements.

(c) Amendments shall in every case
make appropriate reference by number
or otherwise to the items in original
registration statements to which they
relate.

(d) Amendments shall be deemed to
have been filed upon the receipt there-
of by the Registration Unit.

(e) Failure of the Chief, Registration
Unit, to request any person described
in section 2 of the act to file an amend-
ed registration statement shall not
preclude prosecution of such person for
a wilfully false statement of a material
fact, the wilful omission of a material
fact, or the wilful omission of a mate-
rial fact necessary to make the state-

ments therein not misleading, in an
original registration statement.

[21 FR 5928, Aug. 8, 1956, as amended by Order
No. 524–73, 38 FR 18235, July 9, 1973]

§ 12.30 Burden of establishing avail-
ability of exemptions.

In all matters pertaining to exemp-
tions, the burden of establishing the
availability of the exemption shall rest
with the person for whose benefit the
exemption is claimed.

§ 12.40 Public examination.

Registration statements shall be
available for public examination at the
offices of the Registration Unit, De-
partment of Justice, Washington, DC,
from 10 a.m. to 4 p.m. on each official
business day, except to the extent that
the Attorney General having due re-
gard for national security and public
interest may withdraw such state-
ments from public examination.

[Order No. 524–73, 38 FR 18235, July 9, 1973]

§ 12.41 Photocopies.

(a) Photocopies of registration state-
ments filed in accordance with section
2 of the act are available to the public
upon payment of fifty cents per photo-
copy of each page, whether several cop-
ies of a single original page or one or
more copies of several original pages
are ordered.

(b) Estimates as to prices for photo-
copies and the time required for their
preparation will be furnished upon re-
quest addressed to the Registration
Unit, Internal Security Section, Crimi-
nal Division, Department of Justice,
Washington, DC 20530.

(c) Payment shall accompany the
order for photocopies and shall be made
in cash, or by United States money
order, or by certified bank check pay-
able to the Treasurer of the United
States. Postage stamps will not be ac-
cepted.

[21 FR 5928, Aug. 8, 1956, as amended by Order
No. 524–73, 38 FR 18235, July 9, 1973]

§ 12.70 Partial compliance not deemed
compliance.

The fact that a registration state-
ment has been filed shall not nec-
essarily be deemed a full compliance
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with the act on the part of the reg-
istrant; nor shall it preclude prosecu-
tion, as provided for in the act, for
willful failure to file a registration
statement, or for a willfully false
statement of a material fact therein, or
for the willful omission of a material
fact required to be stated therein.

PART 13—ATOMIC WEAPONS AND
SPECIAL NUCLEAR MATERIALS
REWARDS REGULATIONS

Sec.
13.1 Purpose.
13.2 Policy.
13.3 Definitions.
13.4 Procedures: Responsibilities of the At-

torney General.
13.5 Procedures: Responsibilities of the

intra-departmental committee.
13.6 Criteria for reward.
13.7 Judicial review.

AUTHORITY: 50 U.S.C. 47d.

SOURCE: Order No. 974–82, 47 FR 11516, Mar.
17, 1982, unless otherwise noted.

§ 13.1 Purpose.
This part implements the responsibil-

ity given to the Attorney General
under the Atomic Weapons and Special
Nuclear Materials Rewards Act, 50
U.S.C. 47a–47f, for determining what
persons are entitled to a reward for fur-
nishing certain original information to
the United States pertaining to atomic
weapons and special nuclear material.

§ 13.2 Policy.
This program is intended to reward

the provision of original information
regarding situations involving an ille-
gal diversion, an attempted illegal di-
version, or a conspiracy to divert spe-
cial nuclear material or atomic weap-
ons. The broad scope of this program is
to help guard against the loss or diver-
sion of such material and to prevent
any use or disposition thereof inimical
to the common defense and security.

§ 13.3 Definitions.
Atomic energy means all forms of en-

ergy released in the course of nuclear
fission or nuclear transformation.

Atomic weapon means any device uti-
lizing atomic energy, exclusive of the
means for transporting or propelling
the device (where such means is a sepa-

rable and divisible part of the device),
the principal purpose of which is for
use as, or for development of, a weap-
on, a weapon prototype, or a weapon
test device.

Original information means informa-
tion first supplied to the Federal gov-
ernment by the applicant, which was
created or compiled through his own
skill and judgment.

Special nuclear material means pluto-
nium, or uranium enriched in the iso-
tope 233 or in the isotope 235, or any
other material which is found to be
special nuclear material pursuant to
the provisions of the Atomic Energy
Act of 1954, 42 U.S.C. 2011 et seq.

United States, when used in a geo-
graphical sense, includes Puerto Rico,
all Territories and possessions of the
United States and the Canal Zone ex-
cept in § 13.4(a)(4). In § 13.4(a)(4), United
States, when used in a geographical
sense, means the continental United
States, Alaska, Hawaii, Puerto Rico,
Guam, and the Virgin Islands of the
United States.

§ 13.4 Procedures: Responsibilities of
the Attorney General.

When a submission is made to the
Department of Justice for a reward
under the Atomic Weapons and Special
Nuclear Materials Rewards Act, the
Attorney General shall:

(a) Refer such submission for review
to an intra-departmental committee
composed of the Assistant Attorneys
General for the Land and Natural Re-
sources Division, the Criminal Divi-
sion, and the Office of Legal Counsel or
their delegates;

(b) Review the proposed finding of
the review committee and determine
whether a reward is justified and the
amount of same;

(c) Secure the approval of the Presi-
dent for any reward over $50,000;

(d) Jointly determine (along with the
Secretary of State and the Director of
Central Intelligence), if the award is to
go to an alien, whether the entry of
such alien into the United States is in
the public interest and whether that
alien and members of his immediate
family may receive immigrant visas
and be admitted to the United States
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for permanent residence, notwithstand-
ing the requirements of the Immigra-
tion and Nationality Act;

(e) Notify any person claiming an
award of the determination regarding
the claim and the amount of the re-
ward, if any. If no reward is determined
to be justified, state the reasons, con-
sistent with national security, for the
denial;

(f) Certify and transmit, along with
the approval of the President if nec-
essary, any award to be made to the
Director of Central Intelligence for
payment out of funds appropriated or
available for the administration of the
National Security Act of 1947, as
amended, 50 U.S.C. 401 et seq;

(g) Not certify any amount over
$500,000.

§ 13.5 Procedures: Responsibilities of
the intra-departmental committee.

When the Attorney General refers a
submission for a reward to the intra-
departmental committee, this commit-
tee:

(a) Shall consult with the Nuclear
Regulatory Commission and the De-
partment of Energy regarding the re-
ward;

(b) May consult with the Central In-
telligence Agency and any other de-
partments or agencies it deems appro-
priate to aid in the determination of
whether a reward should be given and
the proper amount of the reward;

(c) May hold hearings for the purpose
of securing and evaluating informa-
tion; a full hearing on the record with
oral presentation and cross-examina-
tion is not required;

(d) Shall determine whether the in-
formation submitted fits one or more
of the rewardable categories outlined
in § 13.6;

(e) Shall determine whether the ap-
plicant is eligible for the reward. Fed-
eral employees and military personnel
whose duties include investigating ac-
tivities covered by this Act are not eli-
gible for a reward for information ac-
quired in the course of their investiga-
tion;

(f) Shall submit to the Attorney Gen-
eral a proposed finding as to eligibility
and a recommendation for the amount
of the reward within 60 days of the date
of referral from the Attorney General,

unless good cause is shown for extend-
ing the time of review.

§ 13.6 Criteria for reward.
(a) Information provided by any per-

son to the United States for a reward
under the Atomic Weapons and Special
Nuclear Materials Rewards Act must
be original, and must concern the un-
lawful:

(1) Introduction, manufacture or ac-
quisition, or

(2) Attempted introduction, manufac-
ture or acquisition of, or

(3) Export or attempt to export, or
(4) Conspiracy to introduce, manufac-

ture, acquire or export special nuclear
material or atomic weapons, or

(5) Loss, diversion or disposal or spe-
cial nuclear material or atomic weap-
ons.

(b) The amount of the reward shall
depend on:

(1) The amount of the material recov-
ered or potentially recoverable, and the
role the information played in the re-
covery, and

(2) The danger the material posed or
poses to the common defense and secu-
rity or public health and welfare, and

(3) The difficulty in ascertaining the
information submitted to claim the re-
ward, and the quality of the informa-
tion, and

(4) Any other considerations which
the Attorney General or the intra-de-
partmental committee deems nec-
essary or helpful to the individual de-
termination.

§ 13.7 Judicial review.
The decision of the Attorney General

is final and conclusive and no court
shall have power or jurisdiction to re-
view it.

PART 14—ADMINISTRATIVE CLAIMS
UNDER FEDERAL TORT CLAIMS ACT

Sec.
14.1 Scope of regulations.
14.2 Administrative claim; when presented.
14.3 Administrative claim; who may file.
14.4 Administrative claims; evidence and in-

formation to be submitted.
14.5 Review by legal officers.
14.6 Dispute resolution techniques and limi-

tations on agency authority.
14.7 [Reserved]
14.8 Investigation and examination.
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14.9 Final denial of claim.
14.10 Action on approved claims.
14.11 Supplementing regulations.
APPENDIX TO PART 14—DELEGATIONS OF SET-

TLEMENT AUTHORITY

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510,
2672; 38 U.S.C. 224(a).

SOURCE: Order No. 371–66, 31 FR 16616, Dec.
29, 1966, unless otherwise noted.

§ 14.1 Scope of regulations.
These regulations shall apply only to

claims asserted under the Federal Tort
Claims Act. The terms Federal agency
and agency, as used in this part, in-
clude the executive departments, the
military departments, independent es-
tablishments of the United States, and
corporations primarily acting as in-
strumentalities or agencies of the
United States but do not include any
contractor with the United States.

[Order No. 960–81, 46 FR 52355, Oct. 27, 1981]

§ 14.2 Administrative claim; when pre-
sented.

(a) For purposes of the provisions of
28 U.S.C. 2401(b), 2672, and 2675, a claim
shall be deemed to have been presented
when a Federal agency receives from a
claimant, his duly authorized agent or
legal representative, an executed
Standard Form 95 or other written no-
tification of an incident, accompanied
by a claim for money damages in a sum
certain for injury to or loss of prop-
erty, personal injury, or death alleged
to have occurred by reason of the inci-
dent; and the title or legal capacity of
the person signing, and is accompanied
by evidence of his authority to present
a claim on behalf of the claimant as
agent, executor, administrator, parent,
guardian, or other representative.

(b)(1) A claim shall be presented to
the Federal agency whose activities
gave rise to the claim. When a claim is
presented to any other Federal agency,
that agency shall transfer it forthwith
to the appropriate agency, if the proper
agency can be identified from the
claim, and advise the claimant of the
transfer. If transfer is not feasible the
claim shall be returned to the claim-
ant. The fact of transfer shall not, in
itself, preclude further transfer, return
of the claim to the claimant or other
appropriate disposition of the claim. A
claim shall be presented as required by

28 U.S.C. 2401(b) as of the date it is re-
ceived by the appropriate agency.

(2) When more than one Federal
agency is or may be involved in the
events giving rise to the claim, an
agency with which the claim is filed
shall contact all other affected agen-
cies in order to designate the single
agency which will thereafter inves-
tigate and decide the merits of the
claim. In the event that an agreed upon
designation cannot be made by the af-
fected agencies, the Department of Jus-
tice shall be consulted and will there-
after designate an agency to inves-
tigate and decide the merits of the
claim. Once a determination has been
made, the designated agency shall no-
tify the claimant that all future cor-
respondence concerning the claim shall
be directed to that Federal agency. All
involved Federal agencies may agree
either to conduct their own adminis-
trative reviews and to coordinate the
results or to have the investigations
conducted by the designated Federal
agency, but, in either event, the des-
ignated Federal agency will be respon-
sible for the final determination of the
claim.

(3) A claimant presenting a claim
arising from an incident to more than
one agency should identify each agency
to which the claim is submitted at the
time each claim is presented. Where a
claim arising from an incident is pre-
sented to more than one Federal agen-
cy without any indication that more
than one agency is involved, and any
one of the concerned Federal agencies
takes final action on that claim, the
final action thus taken is conclusive on
the claims presented to the other agen-
cies in regard to the time required for
filing suit set forth in 28 U.S.C. 2401(b).
However, if a second involved Federal
agency subsequently desires to take
further action with a view towards set-
tling the claim the second Federal
agency may treat the matter as a re-
quest for reconsideration of the final
denial under 28 CFR 14.9(b), unless suit
has been filed in the interim, and so ad-
vise the claimant.

(4) If, after an agency final denial,
the claimant files a claim arising out
of the same incident with a different
Federal agency, the new submission of
the claim will not toll the requirement
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of 28 U.S.C. 2401(b) that suit must be
filed within six months of the final de-
nial by the first agency, unless the sec-
ond agency specifically and explicitly
treats the second submission as a re-
quest for reconsideration under 28 CFR
14.9(b) and so advises the claimant.

(c) A claim presented in compliance
with paragraph (a) of this section may
be amended by the claimant at any
time prior to final agency action or
prior to the exercise of the claimant’s
option under 28 U.S.C. 2675(a). Amend-
ments shall be submitted in writing
and signed by the claimant or his duly
authorized agent or legal representa-
tive. Upon the timely filing of an
amendment to a pending claim, the
agency shall have six months in which
to make a final disposition of the claim
as amended and the claimant’s option
under 28 U.S.C. 2675(a) shall not accrue
until six months after the filing of an
amendment.

[Order No. 870–79, 45 FR 2650, Jan. 14, 1980, as
amended by Order No. 960–81, 46 FR 52355,
Oct. 27, 1981; Order No. 1179–87, 52 FR 7411,
Mar. 11, 1987]

§ 14.3 Administrative claim; who may
file.

(a) A claim for injury to or loss of
property may be presented by the
owner of the property, his duly author-
ized agent or legal representative.

(b) A claim for personal injury may
be presented by the injured person, his
duly authorized agent, or legal rep-
resentative.

(c) A claim based on death may be
presented by the executor or adminis-
trator of the decendent’s estate, or by
any other person legally entitled to as-
sert such a claim in accordance with
applicable State law.

(d) A claim for loss wholly com-
pensated by an insurer with the rights
of a subrogee may be presented by the
insurer. A claim for loss partially com-
pensated by an insurer with the rights
of a subrogee may be presented by the
parties individually as their respective
interests appear, or jointly.

[Order No. 371–66, 31 FR 16616, Dec. 29, 1966, as
amended by Order No. 1179–87, 52 FR 7412,
Mar. 11, 1987]

§ 14.4 Administrative claims; evidence
and information to be submitted.

(a) Death. In support of a claim based
on death, the claimant may be required
to submit the following evidence or in-
formation:

(1) An authenticated death certifi-
cate or other competent evidence show-
ing cause of death, date of death, and
age of the decedent.

(2) Decedent’s employment or occu-
pation at time of death, including his
monthly or yearly salary or earnings
(if any), and the duration of his last
employment or occupation.

(3) Full names, addresses, birth dates,
kinship, and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent for support upon the decedent
at the time of his death.

(4) Degree of support afforded by the
decedent to each survivor dependent
upon him for support at the time of his
death.

(5) Decedent’s general physical and
mental condition before death.

(6) Itemized bills for medical and bur-
ial expenses incurred by reason of the
incident causing death, or itemized re-
ceipts of payment for such expenses.

(7) If damages for pain and suffering
prior to death are claimed, a physi-
cian’s detailed statement specifying
the injuries suffered, duration of pain
and suffering, any drugs administered
for pain, and the decedent’s physical
condition in the interval between in-
jury and death.

(8) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the death or the damages claimed.

(b) Personal injury. In support of a
claim for personal injury, including
pain and suffering, the claimant may
be required to submit the following
evidence or information:

(1) A written report by his attending
physician or dentist setting forth the
nature and extent of the injury, nature
and extent of treatment, any degree of
temporary or permanent disability, the
prognosis, period of hospitalization,
and any diminished earning capacity.
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In addition, the claimant may be re-
quired to submit to a physical or men-
tal examination by a physician em-
ployed by the agency or another Fed-
eral agency. A copy of the report of the
examining physician shall be made
available to the claimant upon the
claimant’s written request provided
that he has, upon request, furnished
the report referred to in the first sen-
tence of this paragraph and has made
or agrees to make available to the
agency any other physician’s reports
previously or thereafter made of the
physical or mental condition which is
the subject matter of his claim.

(2) Itemized bills for medical, dental,
and hospital expenses incurred, or
itemized receipts of payment for such
expenses.

(3) If the prognosis reveals the neces-
sity for future treatment, a statement
of expected expenses for such treat-
ment.

(4) If a claim is made for loss of time
from employment, a written statement
from his employer showing actual time
lost from employment, whether he is a
full or part-time employee, and wages
or salary actually lost.

(5) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing
the amounts of earnings actually lost.

(6) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for
the personal injury or the damages
claimed.

(c) Property damage. In support of a
claim for injury to or loss of property,
real or personal, the claimant may be
required to submit the following evi-
dence or information:

(1) Proof of ownership.
(2) A detailed statement of the

amount claimed with respect to each
item of property.

(3) An itemized receipt of payment
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs.

(4) A statement listing date of pur-
chase, purchase price and salvage
value, where repair is not economical.

(5) Any other evidence or information
which may have a bearing on either the
responsibility of the United States for

the injury to or loss of property or the
damages claimed.

§ 14.5 Review by legal officers.
The authority to adjust, determine,

compromise, and settle a claim under
the provisions of section 2672 of title 28,
United States Code, shall, if the
amount of a proposed compromise, set-
tlement, or award exceeds $5,000, be ex-
ercised by the head of an agency or his
designee only after review by a legal
officer of the agency.

[Order No. 371–66, 31 FR 16616, Dec. 29, 1966, as
amended by Order No. 757–77, 42 FR 62001,
Dec. 8, 1977; Order No. 960–81, 46 FR 52355,
Oct. 27, 1981]

§ 14.6 Dispute resolution techniques
and limitations on agency author-
ity.

(a) Guidance regarding dispute resolu-
tion. The administrative process estab-
lished pursuant to 28 U.S.C. 2672 and
this part 14 is intended to serve as an
efficient effective forum for rapidly re-
solving tort claims with low costs to
all participants. This guidance is pro-
vided to agencies to improve their use
of this administrative process and to
maximize the benefit achieved through
application of prompt, fair, and effi-
cient techniques that achieve an infor-
mal resolution of administrative tort
claims without burdening claimants or
the agency. This section provides guid-
ance to agencies only and does not cre-
ate or establish any right to enforce
any provision of this part on behalf of
any claimant against the United
States, its agencies, its officers, or any
other person. This section also does not
require any agency to use any dispute
resolution technique or process.

(1) Whenever feasible, administrative
claims should be resolved through in-
formal discussions, negotiations, and
settlements rather than through the
use of any formal or structured proc-
ess. At the same time, agency person-
nel processing administrative tort
claims should be trained in dispute res-
olution techniques and skills that can
contribute to the prompt, fair, and effi-
cient resolution of administrative
claims.

(2) An agency may resolve disputed
factual questions regarding claims
against the United States under the
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FTCA, including 28 U.S.C. 2671–2680,
through the use of any alternative dis-
pute resolution technique or process if
the agency specifically agrees to em-
ploy the technique or process, and re-
serves to itself the discretion to accept
or reject the determinations made
through the use of such technique or
process.

(3) Alternative dispute resolution
techniques or processes should not be
adopted arbitrarily but rather should
be based upon a determination that use
of a particular technique is warranted
in the context of a particular claim or
claims, and that such use will materi-
ally contribute to the prompt, fair, and
efficient resolution of the claims. If al-
ternative dispute resolution techniques
will not materially contribute to the
prompt, fair, and efficient resolution of
claims, the dispute resolution proc-
esses otherwise used pursuant to these
regulations shall be the preferred
means of seeking resolution of such
claims.

(b) Alternative dispute resolution—(1)
Case-by-case. In order to use, and before
using, any alternative dispute resolu-
tion technique or process to facilitate
the prompt resolution of disputes that
are in excess of the agency’s delegated
authority, an agency may use the fol-
lowing procedure to obtain written ap-
proval from the Attorney General, or
his or her designee, to compromise a
claim or series of related claims.

(i) A request for settlement authority
under paragraph (b)(1) of this section
shall be directed to the Director, Torts
Branch, Civil Division, Department of
Justice, (‘‘Director’’) and shall contain
information justifying the request, in-
cluding:

(A) The basis for concluding that li-
ability exists under the FTCA;

(B) A description of the proposed al-
ternative dispute resolution technique
or process and a statement regarding
why this proposed form of alternative
dispute resolution is suitable for the
claim or claims;

(C) A statement reflecting the claim-
ant’s or claimants’ consent to use of
the proposed form of alternative dis-
pute resolution, indicating the propor-
tion of any additional cost to the
United States from use of the proposed
alternative dispute resolution tech-

nique or process that shall be borne by
the claimant or claimants, and specify-
ing the manner and timing of payment
of that proportion to be borne by the
claimant or claimants;

(D) A statement of how the requested
action would facilitate use of an alter-
native dispute resolution technique or
process;

(E) An explanation of the extent to
which the decision rendered in the al-
ternative dispute resolution proceeding
would be made binding upon claimants;
and,

(F) An estimate of the potential
range of possible settlements resulting
from use of the proposed alternative
dispute resolution technique.

(ii) The Director shall forward a re-
quest for expedited settlement action
under paragraph (b)(1)(i) of this sec-
tion, along with the Director’s rec-
ommendation as to what action should
be taken, to the Department of Justice
official who has authority to authorize
settlement of the claim or related
claims. If that official approves the re-
quest, a written authorization shall be
promptly forwarded to the requesting
agency.

(2) Delegation of authority. Pursuant
to, and within the limits of, 28 U.S.C.
2672, the head of an agency or his or her
designee may request delegations of
authority to make any award, com-
promise, or settlement without the
prior written approval of the Attorney
General or his or her designee in excess
of the agency’s authority. In consider-
ing whether to delegate authority pur-
suant to 28 U.S.C. 2672 in excess of pre-
vious authority conferred upon the
agency, consideration shall be given to:

(i) The extent to which the agency
has established an office whose respon-
sibilities expressly include the admin-
istrative resolution of claims presented
pursuant to the Federal Tort Claims
Act;

(ii) The agency’s experience with the
resolution of administrative claims
presented pursuant to 28 U.S.C. 2672;

(iii) The Department of Justice’s ex-
periences with regard to administra-
tive resolution of tort claims arising
out of the agency’s activities.

(c) Monetary authority. An award,
compromise, or settlement of a claim
by an agency under 28 U.S.C. 2672, in
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excess of $25,000 or in excess of the au-
thority delegated to the agency by the
Attorney General pursuant to 28 U.S.C.
2672, whichever is greater, shall be ef-
fected only with the prior written ap-
proval of the Attorney General or his
or her designee. For purposes of this
paragraph, a principal claim and any
derivative or subrogated claim shall be
treated as a single claim.

(d) Limitations on settlement author-
ity—(1) Policy. An administrative claim
may be adjusted, determined, com-
promised, or settled by an agency
under 28 U.S.C. 2672 only after con-
sultation with the Department of Jus-
tice when, in the opinion of the agency:

(i) A new precedent or a new point of
law is involved; or

(ii) A question of policy is or may be
involved; or

(iii) The United States is or may be
entitled to indemnity or contribution
from a third party and the agency is
unable to adjust the third party claim;
or

(iv) The compromise of a particular
claim, as a practical matter, will or
may control the disposition of a relat-
ed claim in which the amount to be
paid may exceed $25,000 or may exceed
the authority delegated to the agency
by the Attorney General pursuant to 28
U.S.C. 2672, whichever is greater.

(2) Litigation arising from the same in-
cident. An administrative claim may be
adjusted, determined, compromised, or
settled by an agency under 28 U.S.C.
2672 only after consultation with the
Department of Justice when the agen-
cy is informed or is otherwise aware
that the United States or an employee,
agent, or cost-plus contractor of the
United States is involved in litigation
based on a claim arising out of the
same incident or transaction.

(e) Procedure. When Department of
Justice approval or consultation is re-
quired, or the advice of the Department
of Justice is otherwise to be requested,
under this section, the written referral
or request of the Federal agency shall
be directed to the Director at any time
after presentment of a claim to the
Federal agency, and shall contain:

(1) A short and concise statement of
the facts and of the reasons for the re-
ferral or request;

(2) Copies of relevant portions of the
agency’s claim file; and

(3) A statement of the recommenda-
tions or views of the agency.

[Order No. 1591–92, 57 FR 21738, May 22, 1992]

§ 14.7 [Reserved]

§ 14.8 Investigation and examination.
A Federal agency may request any

other Federal agency to investigate a
claim filed under section 2672, title 28,
U.S. Code, or to conduct a physical ex-
amination of a claimant and provide a
report of the physical examination.
Compliance with such requests may be
conditioned by a Federal agency upon
reimbursement by the requesting agen-
cy of the expense of investigation or
examination where reimbursement is
authorized, as well as where it is re-
quired, by statute or regulation.

§ 14.9 Final denial of claim.
(a) Final denial of an administrative

claim shall be in writing and sent to
the claimant, his attorney, or legal
representative by certified or reg-
istered mail. The notification of final
denial may include a statement of the
reasons for the denial and shall include
a statement that, if the claimant is
dissatisfied with the agency action, he
may file suit in an appropriate U.S.
District Court not later than 6 months
after the date of mailing of the notifi-
cation.

(b) Prior to the commencement of
suit and prior to the expiration of the
6-month period provided in 28 U.S.C.
2401(b), a claimant, his duly authorized
agent, or legal representative, may file
a written request with the agency for
reconsideration of a final denial of a
claim under paragraph (a) of this sec-
tion. Upon the timely filing of a re-
quest for reconsideration the agency
shall have 6 months from the date of
filing in which to make a final disposi-
tion of the claim and the claimant’s
option under 28 U.S.C. 2675(a) shall not
accrue until 6 months after the filing
of a request for reconsideration. Final
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agency action on a request for recon-
sideration shall be effected in accord-
ance with the provisions of paragraph
(a) of this section.

[Order No. 371–66, 31 FR 16616, Dec. 29, 1966, as
amended by Order No. 422–69, 35 FR 315, Jan.
8, 1970]

§ 14.10 Action on approved claims.

(a) Any award, compromise, or settle-
ment in an amount of $2,500 or less
made pursuant to 28 U.S.C. 2672 shall be
paid by the head of the Federal agency
concerned out of the appropriations
available to that agency. Payment of
an award, compromise, or settlement
in excess of $2,500 shall be obtained by
the agency by forwarding Standard
Form 1145 to the Claims Division, Gen-
eral Accounting Office. When an award
is in excess of $25,000, or in excess of
the authority delegated to the agency
by the Attorney General pursuant to 28
U.S.C. 2672, whichever is greater,
Standard Form 1145 must be accom-
panied by evidence that the award,
compromise, or settlement has been
approved by the Attorney General or
his designee. When the use of Standard
Form 1145 is required, it shall be exe-
cuted by the claimant, or it shall be ac-
companied by either a claims settle-
ment agreement or a Standard Form 95
executed by the claimant. When a
claimant is represented by an attorney,
the voucher for payment shall des-
ignate both the claimant and his attor-
ney as payees; the check shall be deliv-
ered to the attorney, whose address
shall appear on the voucher.

(b) Acceptance by the claimant, his
agent, or legal representative, of any
award, compromise or settlement made
pursuant to the provisions of section
2672 or 2677 of title 28, United States
Code, shall be final and conclusive on
the claimant, his agent or legal rep-
resentative and any other person on
whose behalf or for whose benefit the
claim has been presented, and shall
constitute a complete release of any
claim against the United States and
against any employee of the Govern-
ment whose act or omission gave rise

to the claim, by reason of the same
subject matter.

[Order No. 371–66, 31 FR 16616, Dec. 29, 1966, as
amended by Order No. 834–79, 44 FR 33399,
June 11, 1979; Order No. 1591–92, 57 FR 21740,
May 22, 1992]

§ 14.11 Supplementing regulations.
Each agency is authorized to issue

regulations and establish procedures
consistent with the regulations in this
part.

APPENDIX TO PART 14—DELEGATIONS OF
SETTLEMENT AUTHORITY

DELEGATION OF AUTHORITY TO THE SECRETARY
OF VETERANS AFFAIRS

Section 1. AUTHORITY TO COMPROMISE TORT
CLAIMS.

(a) The Secretary of Veterans Affairs shall
have the authority to adjust, determine,
compromise and settle a claim involving the
United States Department of Veterans Af-
fairs under section 2672 of title 28, United
States Code, relating to the administrative
settlement of federal tort claims, if the
amount of the proposed adjustment, com-
promise, or award does not exceed $200,000.
When the Secretary of Veterans Affairs be-
lieves a claim pending before him presents a
novel question of law or of policy, he shall
obtain the advice of the Assistant Attorney
General in charge of the Civil Division.

(b) The Secretary of Veterans Affairs may
redelegate in writing the settlement author-
ity delegated to him under this section.

Section 2. MEMORANDUM.

Whenever the Secretary of Veterans Af-
fairs settles any administrative claim pursu-
ant to the authority granted by section 1 for
an amount in excess of $100,000 and within
the amount delegated to him under section 1,
a memorandum fully explaining the basis for
the action taken shall be executed. A copy of
this memorandum shall be sent to the Direc-
tor, FTC Staff, Torts Branch of the Civil Di-
vision.

DELEGATION OF AUTHORITY TO THE
POSTMASTER GENERAL

Section 1. AUTHORITY TO COMPROMISE TORT
CLAIMS.

(a) The Postmaster General shall have the
authority to adjust, determine, compromise
and settle a claim involving the Postal Serv-
ice under section 2672 of title 28, United
States Code, relating to the administrative
settlement of federal tort claims, if the
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amount of the proposed adjustment, com-
promise, or award does not exceed $200,000.
When the Postmaster General believes a
claim pending before him presents a novel
question of law or of policy, he shall obtain
the advice of the Assistant Attorney General
in charge of the Civil Division.

(b) The Postmaster General may redele-
gate in writing the settlement authority del-
egated to him under this section.

Section 2. MEMORANDUM.

Whenever the Postmaster General settles
any administrative claim pursuant to the
authority granted by section 1 for an amount
in excess of $100,000 and within the amount
delegated to him under section 1, a memo-
randum fully explaining the basis for the ac-
tion taken shall be executed. A copy of this
memorandum shall be sent to the Director,
FTCA Staff, Torts Branch of the Civil Divi-
sion.

DELEGATION OF AUTHORITY TO THE SECRETARY
OF DEFENSE

Section 1. AUTHORITY TO COMPROMISE TORT
CLAIMS.

(a) The Secretary of Defense shall have the
authority to adjust, determine, compromise
and settle a claim involving the United
States Department of Defense under section
2672 of title 28, United States Code, relating
to the administrative settlement of federal
tort claims, if the amount of the proposed
adjustment, compromise, or award does not
exceed $200,000. When the Secretary of De-
fense believes a claim pending before him
presents a novel question of law or of policy,
he shall obtain the advice of the Assistant
Attorney General in charge of the Civil Divi-
sion.

(b) The Secretary of Defense may redele-
gate in writing the settlement authority del-
egated to him under this section.

Section 2. MEMORANDUM.

Whenever the Secretary of Defense settles
any administrative claim pursuant to the
authority granted by section 1 for an amount
in excess of $100,000 and within the amount
delegated to him under section 1, a memo-
randum fully explaining the basis for the ac-
tion taken shall be executed. A copy of this
memorandum shall be sent to the Director,
FTCA Staff, Torts Branch of the Civil Divi-
sion.

DELEGATION OF AUTHORITY TO THE SECRETARY
OF TRANSPORTATION

Section 1. AUTHORITY TO COMPROMISE TORT
CLAIMS.

(a) The Secretary of Transportation shall
have the authority to adjust, determine,
compromise and settle a claim involving the

United States Department of Transportation
under section 2672 of title 28, United States
Code, relating to the administrative settle-
ment of federal tort claims, if the amount of
the proposed adjustment, compromise, or
award does not exceed $100,000. When the
Secretary of Transportation believes a claim
pending before him presents a novel question
of law or of policy, he shall obtain the advice
of the Assistant Attorney General in charge
of the Civil Division.

(b) The Secretary of Transportation may
redelegate in writing the settlement author-
ity delegated to him under this section.

Section 2. MEMORANDUM.

Whenever the Secretary of Transportation
settles any administrative claim pursuant to
the authority granted by section 1 for an
amount in excess of $50,000 and within the
amount delegated to him under section 1, a
memorandum fully explaining the basis for
the action taken shall be executed. A copy of
this memorandum shall be sent to the Direc-
tor, FTCA Staff, Torts Branch of the Civil
Division.

[Order No. 1302–88, 53 FR 37753, Sept. 28, 1988,
as amended by Order No. 1471–91, 56 FR 4943,
Feb. 7, 1991; Order No. 1482–91, 56 FR 12846,
Mar. 28, 1991; Order No. 1583–92, 57 FR 13320,
Apr. 16, 1992; 58 FR 36867, July 9, 1993; 61 FR
66220, Dec. 17, 1996]

PART 15—DEFENSE OF CERTAIN
SUITS AGAINST FEDERAL EM-
PLOYEES: CERTIFICATION AND
DEFENSE OF CERTAIN SUITS
AGAINST PROGRAM PARTICI-
PANTS UNDER THE NATIONAL
SWINE FLU IMMUNIZATION PRO-
GRAM OF 1976, AND CERTIFI-
CATION AND DECERTIFICATION
OF CERTAIN SUITS BASED UPON
ACTS OR OMISSIONS OF CON-
TRACTORS IN CARRYING OUT AN
ATOMIC WEAPONS TESTING
PROGRAM UNDER A CONTRACT
WITH THE UNITED STATES

Sec.
15.1 Expeditious delivery of process and

pleadings.
15.2 Providing data bearing upon scope of

employment or program participant sta-
tus.

15.3 Removal and defense of suits.

APPENDIX TO PART 15

AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 1089; 22
U.S.C. 817; 28 U.S.C. 509, 510 and 2679; 38
U.S.C. 4116; 42 U.S.C. 233, 247b and 2458a, and
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the Department of Defense Authorization
Act of 1985.

CROSS REFERENCE: For Organization State-
ment, Civil Division, see subpart I of part 0
of this chapter.

§ 15.1 Expeditious delivery of process
and pleadings.

(a) Any Federal employee against
whom a civil action or proceeding is
brought for damages to property, or for
personal injury or death, on account of
the employee’s operation of a motor
vehicle in the scope of his office or em-
ployment with the Federal Govern-
ment or on account of the employee’s
performance of medical care, treat-
ment, or investigation in the scope of
his office or employment with the Pub-
lic Health Service or the Veterans Ad-
ministration Department of Medicine
and Surgery, the Department of State
(including the Agency for International
Development), the Armed Forces, the
Department of Defense, the Central In-
telligence Agency, or the National Aer-
onautics and Space Administration
shall promptly deliver all process and
pleadings served upon the employee, or
an attested true copy thereof, to the
employee’s immediate superior or to
whoever is designated by the head of
the employee’s department or agency
to receive such papers. If the action is
brought against an employee’s estate
this procedure shall apply to the em-
ployee’s personal representative. In ad-
dition, upon the employee’s receipt of
such process or pleadings, or any prior
information regarding the commence-
ment of such a civil action or proceed-
ing, he shall immediately so advise his
superior or the designee thereof by
telephone or telegraph. The superior or
designee shall furnish the U.S. Attor-
ney for the district embracing the
place wherein the action or proceeding
is brought and the Branch Director of
the Torts Branch, Civil Division, De-
partment of Justice, information con-
cerning the commencement of such ac-
tion or proceeding, and copies of all
process and pleadings therein.

(b) Any program participant as that
term is defined in 42 U.S.C.
247b(k)(2)(B) against whom a civil ac-
tion or proceeding is brought for dam-
ages for personal injury or wrongful
death on account of the administration

of swine flu vaccine under the National
Swine Flu Immunization Program of
1976 (or the personal representative or
successor of such program participant,
if the action is brought against the es-
tate or successor of such program par-
ticipant) shall promptly deliver all
process and pleadings served upon such
program participant, or an attested
true copy thereof, to the Branch Direc-
tor, Torts Branch, Civil Division, U.S.
Department of Justice, Washington,
DC 20530, and to the Department
Claims Officer, Office of the General
Counsel, Department of Health, Edu-
cation and Welfare, Washington, DC
20201. The Branch Director shall
promptly furnish copies of the papers
to the U.S. Attorney for the district
embracing the place wherein the action
or proceeding is brought.

(c) Any person against whom an ac-
tion for injury, loss of property, per-
sonal injury, or death has been brought
due to exposure to radiation based on
acts or omissions by a contractor, as
defined in section 1631(d) of the Depart-
ment of Defense Authorization Act of
1985, in carrying out an atomic weap-
ons testing program under a contract
with the United States, shall promptly
deliver all process and pleadings served
upon such person, or an attested true
copy thereof, to the Branch Director,
Torts Branch, Civil Division, U.S. De-
partment of Justice, Washington, DC
20530.

[42 FR 15409, Mar. 22, 1977; 42 FR 17111, Mar.
31, 1977, as amended at 46 FR 52355, Oct. 27,
1981; Order No. 1074–84, 49 FR 44995, Nov. 14,
1984]

§ 15.2 Providing data bearing upon
scope of employment or program
participant status.

(a) The employee’s employing Fed-
eral agency shall submit a report con-
taining all data bearing upon the ques-
tion whether the employee was acting
within the scope of his office or em-
ployment with the Federal Govern-
ment, at the time of the incident out of
which the suit arose, to the United
States Attorney for the district em-
bracing the place wherein the civil ac-
tion or proceeding is brought, with a
copy of the report to the Branch Direc-
tor of the Torts Branch, Civil Division,
Department of Justice, at the earliest
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possible date, or within such time as
shall be fixed by the U.S. Attorney
upon request.

(b) A program participant as that
term is defined in 42 U.S.C.
247b(k)(2)(B) shall deliver all informa-
tion in the participant’s possession or
reasonably available to the participant
concerning the participant’s status as
a program participant to the Branch
Director, Torts Branch, Civil Division,
U.S. Department of Justice, Washing-
ton, DC 20530, upon request and within
such time as shall be fixed.

(c) A person against whom an action
has been brought for injury, loss of
property, personal injury, or death due
to exposure to radiation based on acts
or omissions by a contractor, as de-
fined in section 1631(d) of the Depart-
ment of Defense Authorization Act of
1985, in carrying out an atomic weap-
ons testing program under a contract
with the United States, shall deliver
all information in the person’s posses-
sion or reasonably available to the per-
son concerning (1) the person’s status
as a contractor within the meaning of
section 1631(d) of the Department of
Defense Authorization Act of 1985; (2)
the relation, if any, of the civil action
or injury, loss of property, personal in-
jury, or death due to exposure to radi-
ation to acts or omissions by a con-
tractor in carrying out an atomic
weapons testing program under a con-
tract with the United States; and (3)
the subject matter of the action to the
Branch Director, Torts Branch, Civil
Division, U.S. Department of Justice,
Washington, DC 20530, upon request
within such time as shall be fixed and
shall cooperate with the Justice De-
partment in defense of said action upon
request following certification of an
action pursuant to section 1631(b) of
the Department of Defense Authoriza-
tion Act of 1985.

[Order No. 254–61, 26 FR 11420, Dec. 2, 1961, as
amended at 42 FR 15410, Mar. 22, 1977; Order
No. 960–81, 46 FR 52355, Oct. 27, 1981; Order
No. 1074–84, 49 FR 44995, Nov. 14, 1984]

§ 15.3 Removal and defense of suits.
(a) The U.S. Attorneys are authorized

to make the certifications provided for
in 10 U.S.C. 1089(c), 22 U.S.C. 817(c), 28
U.S.C. 2679(d), 38 U.S.C. 4116(c), and 42
U.S.C. 233(c) and 2458a(c) with respect

to civil actions or proceedings brought
against Federal employees in their re-
spective districts. Such a certification
may be withdrawn if a further evalua-
tion of the relevant facts or the consid-
eration of new or additional evidence
calls for such action. The making,
withholding, or withdrawing of certifi-
cations, and the removal and defense
of, or the refusal to remove and defend,
such civil actions or proceedings by the
U.S. Attorneys shall be subject to the
instructions and supervision of the As-
sistant Attorney General in charge of
the Civil Division.

(b) The Assistant Attorney General
in charge of the Civil Division is au-
thorized:

(1) To make the certification pro-
vided for in 42 U.S.C. 247b(k)(5) with re-
spect to civil actions or proceedings
brought against program participants
in various courts of law;

(2) To withdraw that certification if
further evaluation of the relevant facts
or the consideration of new or addi-
tional evidence calls for such action;

(3) To move to revoke such certifi-
cation pursuant to 42 U.S.C. 247b(k)(6)
should the facts warrant; and

(4) To redelegate to subordinate divi-
sion officials the authority delegated
by this paragraph, provided that such
redelegation shall be in writing and
shall be approved by the Associate At-
torney General before becoming effec-
tive.

(c) The Assistant Attorney General
in charge of the Civil Division is au-
thorized:

(1) To make the certification pro-
vided for in section 1631(b) of the De-
partment of Defense Authorization Act
of 1985, with respect to civil actions or
proceedings brought against persons
for injury, loss of property, personal in-
jury or death due to exposure to radi-
ation based on acts or omissions by a
contractor, as defined in section 1631(d)
of the Department of Defense Author-
ization Act of 1985, in carrying out an
atomic weapons testing program under
a contract with the United States in
any court or other tribunal;

(2) To withdraw that certification if
further evaluation of the relevant facts

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00207 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



214

28 CFR Ch. I (7–1–98 Edition) Pt. 15, App.

or the consideration of new or addi-
tional information calls for such ac-
tion, in the exercise of his sole discre-
tion; and

(3) To redelegate to subordinate Divi-
sion officials the authority delegated
by this paragraph, provided that such
redelegation shall be in writing and
shall be approved by me before becom-
ing effective.

[42 FR 15410, Mar. 22, 1977, as amended by
Order No. 1074–84, 49 FR 44995, Nov. 14, 1984]

APPENDIX TO PART 15

CIVIL DIVISION

[Directive No. 90–77]

EDITORIAL NOTE: At 44 FR 9379, Feb. 13,
1979, Civil Division, Directive No. 90–77 was
revoked.

DELEGATION OF AUTHORITY OF THE ASSISTANT

ATTORNEY GENERAL OF THE CIVIL DIVISION

TO MAKE CERTIFICATIONS, TO WITHDRAW

CERTIFICATIONS, AND TO FILE APPROPRIATE

MOTIONS

CIVIL DIVISION

[Directive No. 90–79]

1. By virtue of the authority vested in me
by part 15 of title 28 of the Code of Federal
Regulations, particularly § 15.3(b), it is here-
by ordered as follows:

2. The authority delegated to the Assistant
Attorney General in charge of the Civil Divi-
sion to make the certifications provided for
in 10 U.S.C. 1089(c), 22 U.S.C. 817(c), 28 U.S.C.
2679(d), 38 U.S.C. 4116(c), and 42 U.S.C. 233(c)
and 2458a(c) with respect to civil actions or
proceedings brought against Federal employ-
ees and to certify the status of program par-
ticipants under the National Swine Flu Im-
munization Program of 1976, as that term is
defined in 42 U.S.C. 247b(k)(2)(B), and as re-
quired under 42 U.S.C. 247b(k)(4)–(5), is here-
by delegated to any Deputy Assistant Attor-
ney General of the Civil Division and to any
Director of the Torts Branch, any one of
whom may individually exercise the author-
ity in any given instance. This delegation
also includes the authority to withdraw the
certification and file appropriate motions as
set forth in § 15.3(b) of title 28 of the Code of
Federal Regulations.

3. Civil Division Directive No. 90–77 is here-
by revoked.

[44 FR 9379, Feb. 13, 1979]

PART 16—PRODUCTION OR DIS-
CLOSURE OF MATERIAL OR IN-
FORMATION

Subpart A—Procedures for Disclosure of
Records Under the Freedom of Infor-
mation Act

Sec.
16.1 General provisions.
16.2 Public reading rooms.
16.3 Requirements for making requests.
16.4 Responsibility for responding to re-

quests.
16.5 Timing of responses to requests.
16.6 Responses to requests.
16.7 Classified information.
16.8 Business information.
16.9 Appeals.
16.10 Preservation of records.
16.11 Fees.
16.12 Other rights and services.

Subpart B—Production or Disclosure in
Federal and State Proceedings

16.21 Purpose and scope.
16.22 General prohibition of production or

disclosure in Federal and State proceed-
ings in which the United States is not a
party.

16.23 General disclosure authority in Fed-
eral and State proceedings in which the
United States is a party.

16.24 Procedure in the event of a demand
where disclosure is not otherwise author-
ized.

16.25 Final action by the Deputy or Associ-
ate Attorney General.

16.26 Considerations in determining wheth-
er production or disclosure should be
made pursuant to a demand.

16.27 Procedure in the event a department
decision concerning a demand is not
made prior to the time a response to the
demand is required.

16.28 Procedure in the event of an adverse
ruling.

16.29 Delegation by Assistant Attorneys
General.

APPENDIX TO SUBPART B—REDELEGATION OF
AUTHORITY TO THE DEPUTY ASSISTANT AT-
TORNEY GENERAL FOR LITIGATION, ANTI-
TRUST DIVISION, TO AUTHORIZE PRODUC-
TION OR DISCLOSURE OF MATERIAL OR IN-
FORMATION

Subpart C—Production of FBI Identification
Records in Response to Written Re-
quests by Subjects Thereof

16.30 Purpose and scope.
16.31 Definition of identification record.
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16.32 Procedure to obtain an identification
record.

16.33 Fee for production of identification
record.

16.34 Procedure to obtain change, correc-
tion or updating of identification
records.

Subpart D—Protection of Privacy and Ac-
cess to Individual Records Under the
Privacy Act of 1974

16.40 General provisions.
16.41 Requests for access to records.
16.42 Responsibility for responding to re-

quests for access to records.
16.43 Responses to requests for access to

records.
16.44 Classified information.
16.45 Appeals from denials of requests for

access to records.
16.46 Requests for amendment or correction

of records.
16.47 Requests for an accounting of record

disclosures.
16.48 Preservation of records.
16.49 Fees.
16.50 Notice of court-ordered and emergency

disclosures.
16.51 Security of systems of records.
16.52 Contracts for the operation of record

systems.
16.53 Use and collection of social security

numbers.
16.54 Employee standards of conduct.
16.55 Other rights and services.

Subpart E—Exemption of Records Systems
Under the Privacy Act

16.70 Exemption of the Office of the Attor-
ney General System—limited access.

16.71 Exemption of the Office of the Deputy
Attorney General System—limited ac-
cess.

16.72 Exemption of Office of the Associate
Attorney General System—limited ac-
cess.

16.73 Exemption of Office of Legal Policy
System—limited access.

16.74 Exemption of Office of Intelligence
Policy and Review Systems—limited ac-
cess.

16.75 Exemption of the Office of the Inspec-
tor General Systems/Limited Access.

16.76 Exemption of Justice Management Di-
vision.

16.77 Exemption of U.S. Trustee Program
System—limited access.

16.78 Exemption of the Special Counsel for
Immigration-Related, Unfair Employ-
ment Practices Systems.

16.79 Exemption of Pardon Attorney Sys-
tems.

16.80 Exemption of Office of Professional
Responsibility System—limited access.

16.81 Exemption of United States Attorneys
Systems—limited access.

16.82 Exemption of the National Drug Intel-
ligence Center Data Base—limited ac-
cess.

16.83 Exemption of the Executive Office for
Immigration Review System—limited ac-
cess.

16.84 Exemption of Immigration Appeals
System.

16.85 Exemption of U.S. Parole Commis-
sion—limited access.

16.88 Exemption of Antitrust Division Sys-
tems—limited access.

16.89 Exemption of Civil Division Systems—
limited access.

16.90 Exemption of Civil Rights Division
Systems.

16.91 Exemption of Criminal Division Sys-
tems—limited access, as indicated.

16.92 Exemption of Land and Natural Re-
sources Division System—limited access,
as indicated.

16.93 Exemption of Tax Division Systems—
limited access.

16.96 Exemption of Federal Bureau of Inves-
tigation Systems—limited access.

16.97 Exemption of Bureau of Prisons Sys-
tems—limited access.

16.98 Exemption of the Drug Enforcement
Administration (DEA)—limited access.

16.99 Exemption of the Immigration and
Naturalization Service Systems-limited
access.

16.100 Exemption of Office of Justice Pro-
grams—limited access.

16.101 Exemption of U.S. Marshals Service
Systems—limited access, as indicated.

16.102 Exemption of Drug Enforcement Ad-
ministration and Immigration and Natu-
ralization Service Joint System of
Records.

16.103 Exemption of the INTERPOL–United
States National Central Bureau
(INTERPOL–USNCB) System.

Subpart F—Public Observation of Parole
Commission Meetings

16.200 Definitions.
16.201 Voting by the Commissioners without

joint deliberation.
16.202 Open meetings.
16.203 Closed meetings—Formal procedure.
16.204 Public notice.
16.205 Closed meetings—Informal proce-

dures.
16.206 Transcripts, minutes, and miscellane-

ous documents concerning Commission
meetings.

16.207 Public access to nonexempt tran-
scripts and minutes of closed Commis-
sion meetings—Documents used at meet-
ings—Record retention.

16.208 Annual report.
APPENDIX I TO PART 16—COMPONENTS OF THE

DEPARTMENT OF JUSTICE
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AUTHORITY: 5 U.S.C. 301, 552, 552a, 552b(g),
553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534;
31 U.S.C. 3717.

Subpart A—Procedures for Disclo-
sure of Records Under the
Freedom of Information Act

SOURCE: Order No. 2156–98, 63 FR 29593,
June 1, 1998, unless otherwise noted.

§ 16.1 General provisions.
(a) This subpart contains the rules

that the Department of Justice follows
in processing requests for records
under the Freedom of Information Act
(FOIA), 5 U.S.C. 552. These rules should
be read together with the FOIA, which
provides additional information about
access to records maintained by the
Department. Requests made by individ-
uals for records about themselves
under the Privacy Act of 1974, 5 U.S.C.
552a, which are processed under subpart
D of this part, are processed under this
subpart also. Information routinely
provided to the public as part of a regu-
lar Department activity (for example,
press releases issued by the Office of
Public Affairs) may be provided to the
public without following this subpart.
As a matter of policy, the Department
makes discretionary disclosures of
records or information exempt from
disclosure under the FOIA whenever
disclosure would not foreseeably harm
an interest protected by a FOIA exemp-
tion, but this policy does not create
any right enforceable in court.

(b) As used in this subpart, component
means each separate bureau, office,
board, division, commission, service, or
administration of the Department of
Justice.

§ 16.2 Public reading rooms.
(a) The Department maintains public

reading rooms that contain the records
that the FOIA requires to be made reg-
ularly available for public inspection
and copying. Each Department compo-
nent is responsible for determining
which of the records it generates are
required to be made available in this
way and for making those records
available either in its own reading
room or in the Department’s central
reading room. Each component shall
maintain and make available for public

inspection and copying a current sub-
ject-matter index of its reading room
records. Each index shall be updated
regularly, at least quarterly, with re-
spect to newly included records.

(b) The Department maintains public
reading rooms or areas at the locations
listed below:

(1) Bureau of Prisons—on the Sev-
enth Floor, 500 First Street, NW.,
Washington, DC;

(2) Civil Rights Division—in Room
930, 320 First Street, NW., Washington,
DC;

(3) Community Relations Service—in
Suite 2000, 600 E Street, NW., Washing-
ton, DC;

(4) Drug Enforcement Administra-
tion—in Room W–7216, 700 Army Navy
Drive, Arlington, Virginia;

(5) Executive Office for Immigration
Review (Board of Immigration Ap-
peals)—in Suite 2400, 5107 Leesburg
Pike, Falls Church, Virginia;

(6) Federal Bureau of Investigation—
at the J. Edgar Hoover Building, 935
Pennsylvania Avenue, NW., Washing-
ton, DC;

(7) Foreign Claims Settlement Com-
mission—in Room 6002, 600 E Street,
NW., Washington, DC;

(8) Immigration and Naturalization
Service—425 I Street, NW., Washington,
DC;

(9) Office of Justice Programs—In
Room 5430, 810 Seventh Street, NW.,
Washington, DC;

(10) Pardon Attorney—on the Fourth
Floor, 500 First Street, NW., Washing-
ton, DC;

(11) United States Attorneys and
United States Marshals—at the prin-
cipal offices of the United States At-
torneys and the United States Mar-
shals, which are listed in most tele-
phone books; and

(12) All other components of the De-
partment of Justice—in Room 6505 at
the Main Justice Building, 950 Pennsyl-
vania Avenue, NW., Washington, DC.

(c) Components shall also make read-
ing room records created by the De-
partment on or after November 1, 1996,
available electronically at the Depart-
ment’s World Wide Web site (which can
be found at http://www.usdoj.gov),
through use of the Department’s
‘‘Freedom of Information Act Home
Page.’’ This includes each component’s
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index of its reading room records,
which will indicate which records are
available electronically.

§ 16.3 Requirements for making re-
quests.

(a) How made and addressed. You may
make a request for records of the De-
partment of Justice by writing directly
to the Department component that
maintains those records. You may find
the Department’s ‘‘Freedom of Infor-
mation Act Reference Guide’’—which is
available electronically at the Depart-
ment’s World Wide Web site, and is
available in paper form as well—helpful
in making your request. For additional
information about the FOIA, you may
refer directly to the statute. If you are
making a request for records about
yourself, see § 16.41(d) for additional re-
quirements. If you are making a re-
quest for records about another indi-
vidual, either a written authorization
signed by that individual permitting
disclosure of those records to you or
proof that that individual is deceased
(for example, a copy of a death certifi-
cate or an obituary) will help the proc-
essing of your request. Your request
should be sent to the component’s
FOIA office at the address listed in ap-
pendix I to part 16. In most cases, your
FOIA request should be sent to a com-
ponent’s central FOIA office. For
records held by a field office of the
Federal Bureau of Investigation (FBI)
or the Immigration and Naturalization
Service (INS), however, you must write
directly to that FBI or INS field office
address, which can be found in most
telephone books or by calling the com-
ponent’s central FOIA office (The func-
tions of each component are summa-
rized in part 0 of this title and in the
description of the Department and its
components in the ‘‘United States Gov-
ernment Manual,’’ which is issued an-
nually and is available in most librar-
ies, as well as for sale from the Govern-
ment Printing Office’s Superintendent
of Documents. This manual also can be
accessed electronically at the Govern-
ment Printing Office’s World Wide Web
site (which can be found at http://
www.access.gpo.gov/su’72’ldocs).) If
you cannot determine where within the
Department to send your request, you
may send it to the FOIA/PA Mail Re-

ferral Unit, Justice Management Divi-
sion, U.S. Department of Justice, 950
Pennsylvania Avenue, NW., Washing-
ton, DC 20530–0001. That office will for-
ward your request to the component(s)
it believes most likely to have the
records that you want. Your request
will be considered received as of the
date it is received by the proper com-
ponent’s FOIA office. For the quickest
possible handling, you should mark
both your request letter and the enve-
lope ‘‘Freedom of Information Act Re-
quest.’’

(b) Description of records sought. You
must describe the records that you
seek in enough detail to enable Depart-
ment personnel to locate them with a
reasonable amount of effort. Whenever
possible, your request should include
specific information about each record
sought, such as the date, title or name,
author, recipient, and subject matter
of the record. In addition, if you want
records about a court case, you should
provide the title of the case, the court
in which the case was filed, and the na-
ture of the case. If known, you should
include any file designations or de-
scriptions for the records that you
want. As a general rule, the more spe-
cific you are about the records or type
of records that you want, the more
likely the Department will be able to
locate those records in response to
your request. If a component deter-
mines that your request does not rea-
sonably describe records, it shall tell
you either what additional information
is needed or why your request is other-
wise insufficient. The component also
shall give you an opportunity to dis-
cuss your request so that you may
modify it to meet the requirements of
this section. If your request does not
reasonably describe the records you
seek, the agency’s response to your re-
quest may be delayed.

(c) Agreement to pay fees. If you make
a FOIA request, it shall be considered
an agreement by you to pay all appli-
cable fees charged under § 16.11, up to
$25.00, unless you seek a waiver of fees.
The component responsible for re-
sponding to your request ordinarily
will confirm this agreement in an ac-
knowledgement letter. When making a
request, you may specify a willingness
to pay a greater or lesser amount.
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§ 16.4 Responsibility for responding to
requests.

(a) In general. Except as stated in
paragraphs (c), (d), and (e) of this sec-
tion, the component that first receives
a request for a record and has posses-
sion of that record is the component
responsible for responding to the re-
quest. In determining which records
are responsive to a request, a compo-
nent ordinarily will include only
records in its possession as of the date
the component begins its search for
them. If any other date is used, the
component shall inform the requester
of that date.

(b) Authority to grant or deny requests.
The head of a component, or the com-
ponent head’s designee, is authorized
to grant or deny any request for a
record of that component.

(c) Consultations and referrals. When a
component receives a request for a
record in its possession, it shall deter-
mine whether another component, or
another agency of the Federal Govern-
ment, is better able to determine
whether the record is exempt from dis-
closure under the FOIA and, if so,
whether it should be disclosed as a
matter of administrative discretion. If
the receiving component determines
that it is best able to process the
record in response to the request, then
it shall do so. If the receiving compo-
nent determines that it is not best able
to process the record, then it shall ei-
ther:

(1) Respond to the request regarding
that record, after consulting with the
component or agency best able to de-
termine whether to disclose it and with
any other component or agency that
has a substantial interest in it; or

(2) Refer the responsibility for re-
sponding to the request regarding that
record to the component best able to
determine whether to disclose it, or to
another agency that originated the
record (but only if that agency is sub-
ject to the FOIA). Ordinarily, the com-
ponent or agency that originated a
record will be presumed to be best able
to determine whether to disclose it.

(d) Law enforcement information.
Whenever a request is made for a
record containing information that re-
lates to an investigation of a possible
violation of law and was originated by

another component or agency, the re-
ceiving component shall either refer
the responsibility for responding to the
request regarding that information to
that other component or agency or
consult with that other component or
agency.

(e) Classified information. Whenever a
request is made for a record containing
information that has been classified, or
may be appropriate for classification,
by another component or agency under
Executive Order 12958 or any other ex-
ecutive order concerning the classifica-
tion of records, the receiving compo-
nent shall refer the responsibility for
responding to the request regarding
that information to the component or
agency that classified the information,
should consider the information for
classification, or has the primary in-
terest in it, as appropriate. Whenever a
record contains information that has
been derivatively classified by a com-
ponent because it contains information
classified by another component or
agency, the component shall refer the
responsibility for responding to the re-
quest regarding that information to
the component or agency that classi-
fied the underlying information.

(f) Notice of referral. Whenever a com-
ponent refers all or any part of the re-
sponsibility for responding to a request
to another component or agency, it or-
dinarily shall notify the requester of
the referral and inform the requester of
the name of each component or agency
to which the request has been referred
and of the part of the request that has
been referred.

(g) Timing of responses to consultations
and referrals. All consultations and re-
ferrals will be handled according to the
date the FOIA request initially was re-
ceived by the first component or agen-
cy, not any later date.

(h) Agreements regarding consultations
and referrals. Components may make
agreements with other components or
agencies to eliminate the need for con-
sultations or referrals for particular
types of records.

§ 16.5 Timing of responses to requests.

(a) In general. Components ordinarily
shall respond to requests according to
their order of receipt.
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(b) Multitrack processing. (1) A compo-
nent may use two or more processing
tracks by distinguishing between sim-
ple and more complex requests based
on the amount of work and/or time
needed to process the request, includ-
ing through limits based on the num-
ber of pages involved. If a component
does so, it shall advise requesters in its
slower track(s) of the limits of its fast-
er track(s).

(2) A component using multitrack
processing may provide requesters in
its slower track(s) with an opportunity
to limit the scope of their requests in
order to qualify for faster processing
within the specified limits of the com-
ponent’s faster track(s). A component
doing so will contact the requester ei-
ther by telephone or by letter, which-
ever is more efficient in each case.

(c) Unusual circumstances. (1) Where
the statutory time limits for process-
ing a request cannot be met because of
‘‘unusual circumstances,’’ as defined in
the FOIA, and the component deter-
mines to extend the time limits on
that basis, the component shall as soon
as practicable notify the requester in
writing of the unusual circumstances
and of the date by which processing of
the request can be expected to be com-
pleted. Where the extension is for more
than ten working days, the component
shall provide the requester with an op-
portunity either to modify the request
so that it may be processed within the
time limits or to arrange an alter-
native time period with the component
for processing the request or a modified
request.

(2) Where a component reasonably be-
lieves that multiple requests submitted
by a requester, or by a group of re-
questers acting in concert, constitute a
single request that would otherwise in-
volve unusual circumstances, and the
requests involve clearly related mat-
ters, they may be aggregated. Multiple
requests involving unrelated matters
will not be aggregated.

(d) Expedited processing. (1) Requests
and appeals will be taken out of order
and given expedited treatment when-
ever it is determined that they involve:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent

threat to the life or physical safety of
an individual;

(ii) An urgency to inform the public
about an actual or alleged federal gov-
ernment activity, if made by a person
primarily engaged in disseminating in-
formation;

(iii) The loss of substantial due proc-
ess rights; or

(iv) A matter of widespread and ex-
ceptional media interest in which there
exist possible questions about the gov-
ernment’s integrity which affect public
confidence.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time. For a prompt determination, a
request for expedited processing must
be received by the proper component.
Requests based on the categories in
paragraphs (d)(1)(i), (ii), and (iii) of this
section must be submitted to the com-
ponent that maintains the records re-
quested. Requests based on the cat-
egory in paragraph (d)(1)(iv) of this sec-
tion must be submitted to the Director
of Public Affairs, whose address is: Of-
fice of Public Affairs, U.S. Department
of Justice, Room 1128, 950 Pennsylvania
Avenue, NW., Washington DC 20530–
0001. A component that receives a re-
quest that must be handled by the Of-
fice of Public Affairs shall forward it
immediately to that office by hand-de-
livery or fax.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and be-
lief, explaining in detail the basis for
requesting expedited processing. For
example, a requester within the cat-
egory in paragraph (d)(1)(ii) of this sec-
tion, if not a full-time member of the
news media, must establish that he or
she is a person whose main professional
activity or occupation is information
dissemination, though it need not be
his or her sole occupation. A requester
within the category in paragraph
(d)(1)(ii) of this section also must es-
tablish a particular urgency to inform
the public about the government activ-
ity involved in the request, beyond the
public’s right to know about govern-
ment activity generally. The formality
of certification may be waived as a
matter of administrative discretion.
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(4) Within ten calendar days of its re-
ceipt of a request for expedited process-
ing, the proper component shall decide
whether to grant it and shall notify the
requester of the decision. If a request
for expedited treatment is granted, the
request shall be given priority and
shall be processed as soon as prac-
ticable. If a request for expedited proc-
essing is denied, any appeal of that de-
cision shall be acted on expeditiously.

§ 16.6 Responses to requests.
(a) Acknowledgements of requests. On

receipt of a request, a component ordi-
narily shall send an acknowledgement
letter to the requester which shall con-
firm the requester’s agreement to pay
fees under § 16.3(c) and provide an as-
signed request number for further ref-
erence.

(b) Grants of requests. Ordinarily, a
component shall have twenty business
days from when a request is received to
determine whether to grant or deny
the request. Once a component makes a
determination to grant a request in
whole or in part, it shall notify the re-
quester in writing. The component
shall inform the requester in the notice
of any fee charged under § 16.11 and
shall disclose records to the requester
promptly on payment of any applicable
fee. Records disclosed in part shall be
marked or annotated to show the
amount of information deleted unless
doing so would harm an interest pro-
tected by an applicable exemption. The
location of the information deleted
also shall be indicated on the record, if
technically feasible.

(c) Adverse determinations of requests.
A component making an adverse deter-
mination denying a request in any re-
spect shall notify the requester of that
determination in writing. Adverse de-
terminations, or denials of requests,
consist of: a determination to withhold
any requested record in whole or in
part; a determination that a requested
record does not exist or cannot be lo-
cated; a determination that a record is
not readily reproducible in the form or
format sought by the requester; a de-
termination that what has been re-
quested is not a record subject to the
FOIA; a determination on any disputed
fee matter, including a denial of a re-
quest for a fee waiver; and a denial of

a request for expedited treatment. The
denial letter shall be signed by the
head of the component, or the compo-
nent head’s designee, and shall include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reason(s)
for the denial, including any FOIA ex-
emption applied by the component in
denying the request;

(3) An estimate of the volume of
records or information withheld, in
number of pages or in some other rea-
sonable form of estimation. This esti-
mate does not need to be provided if
the volume is otherwise indicated
through deletions on records disclosed
in part, or if providing an estimate
would harm an interest protected by an
applicable exemption; and

(4) A statement that the denial may
be appealed under § 16.9(a) and a de-
scription of the requirements of
§ 16.9(a).

§ 16.7 Classified information.

In processing a request for informa-
tion that is classified under Executive
Order 12958 (3 CFR, 1996 Comp., p. 333)
or any other executive order, the origi-
nating component shall review the in-
formation to determine whether it
should remain classified. Information
determined to no longer require classi-
fication shall not be withheld on the
basis of Exemption 1 of the FOIA. On
receipt of any appeal involving classi-
fied information, the Office of Informa-
tion and Privacy shall take appropriate
action to ensure compliance with part
17 of this title.

§ 16.8 Business information.

(a) In general. Business information
obtained by the Department from a
submitter will be disclosed under the
FOIA only under this section.

(b) Definitions. For purposes of this
section:

(1) Business information means com-
mercial or financial information ob-
tained by the Department from a sub-
mitter that may be protected from dis-
closure under Exemption 4 of the FOIA.

(2) Submitter means any person or en-
tity from whom the Department ob-
tains business information, directly or
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indirectly. The term includes corpora-
tions; state, local, and tribal govern-
ments; and foreign governments.

(c) Designation of business information.
A submitter of business information
will use good-faith efforts to designate,
by appropriate markings, either at the
time of submission or at a reasonable
time thereafter, any portion of its sub-
mission that it considers to be pro-
tected from disclosure under Exemp-
tion 4. These designations will expire
ten years after the date of the submis-
sion unless the submitter requests, and
provides justification for, a longer des-
ignation period.

(d) Notice to submitters. A component
shall provide a submitter with prompt
written notice of a FOIA request or ad-
ministrative appeal that seeks its busi-
ness information wherever required
under paragraph (e) of this section, ex-
cept as provided in paragraph (h) of
this section, in order to give the sub-
mitter an opportunity to object to dis-
closure of any specified portion of that
information under paragraph (f) of this
section. The notice shall either de-
scribe the business information re-
quested or include copies of the re-
quested records or record portions con-
taining the information. When notifi-
cation of a voluminous number of sub-
mitters is required, notification may
be made by posting or publishing the
notice in a place reasonably likely to
accomplish it.

(e) Where notice is required. Notice
shall be given to a submitter wherever:

(1) The information has been des-
ignated in good faith by the submitter
as information considered protected
from disclosure under Exemption 4; or

(2) The component has reason to be-
lieve that the information may be pro-
tected from disclosure under Exemp-
tion 4.

(f) Opportunity to object to disclosure.
A component will allow a submitter a
reasonable time to respond to the no-
tice described in paragraph (d) of this
section and will specify that time pe-
riod within the notice. If a submitter
has any objection to disclosure, it is re-
quired to submit a detailed written
statement. The statement must specify
all grounds for withholding any portion
of the information under any exemp-
tion of the FOIA and, in the case of Ex-

emption 4, it must show why the infor-
mation is a trade secret or commercial
or financial information that is privi-
leged or confidential. In the event that
a submitter fails to respond to the no-
tice within the time specified in it, the
submitter will be considered to have no
objection to disclosure of the informa-
tion. Information provided by the sub-
mitter that is not received by the com-
ponent until after its disclosure deci-
sion has been made shall not be consid-
ered by the component. Information
provided by a submitter under this
paragraph may itself be subject to dis-
closure under the FOIA.

(g) Notice of intent to disclose. A com-
ponent shall consider a submitter’s ob-
jections and specific grounds for non-
disclosure in deciding whether to dis-
close business information. Whenever a
component decides to disclose business
information over the objection of a
submitter, the component shall give
the submitter written notice, which
shall include:

(1) A statement of the reason(s) why
each of the submitter’s disclosure ob-
jections was not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A specified disclosure date, which
shall be a reasonable time subsequent
to the notice.

(h) Exceptions to notice requirements.
The notice requirements of paragraphs
(d) and (g) of this section shall not
apply if:

(1) The component determines that
the information should not be dis-
closed;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 (3 CFR, 1988 Comp.,
p. 235); or

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous—ex-
cept that, in such a case, the compo-
nent shall, within a reasonable time
prior to a specified disclosure date,
give the submitter written notice of
any final decision to disclose the infor-
mation.
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(i) Notice of FOIA lawsuit. Whenever a
requester files a lawsuit seeking to
compel the disclosure of business infor-
mation, the component shall promptly
notify the submitter.

(j) Corresponding notice to requesters.
Whenever a component provides a sub-
mitter with notice and an opportunity
to object to disclosure under paragraph
(d) of this section, the component shall
also notify the requester(s). Whenever
a component notifies a submitter of its
intent to disclose requested informa-
tion under paragraph (g) of this sec-
tion, the component shall also notify
the requester(s). Whenever a submitter
files a lawsuit seeking to prevent the
disclosure of business information, the
component shall notify the re-
quester(s).

§ 16.9 Appeals.

(a) Appeals of adverse determinations.
If you are dissatisfied with a compo-
nent’s response to your request, you
may appeal an adverse determination
denying your request, in any respect,
to the Office of Information and Pri-
vacy, U.S. Department of Justice, Flag
Building, Suite 570, Washington, DC
20530–0001. You must make your appeal
in writing and it must be received by
the Office of Information and Privacy
within 60 days of the date of the letter
denying your request. Your appeal let-
ter may include as much or as little re-
lated information as you wish, as long
as it clearly identifies the component
determination (including the assigned
request number, if known) that you are
appealing. For the quickest possible
handling, you should mark your appeal
letter and the envelope ‘‘Freedom of
Information Act Appeal.’’ Unless the
Attorney General directs otherwise, a
Director of the Office of Information
and Privacy will act on behalf of the
Attorney General on all appeals under
this section, except that:

(1) In the case of an adverse deter-
mination by the Deputy Attorney Gen-
eral or the Associate Attorney General,
the Attorney General or the Attorney
General’s designee will act on the ap-
peal;

(2) An adverse determination by the
Attorney General will be the final ac-
tion of the Department; and

(3) An appeal ordinarily will not be
acted on if the request becomes a mat-
ter of FOIA litigation.

(b) Responses to appeals. The decision
on your appeal will be made in writing.
A decision affirming an adverse deter-
mination in whole or in part shall con-
tain a statement of the reason(s) for
the affirmance, including any FOIA ex-
emption(s) applied, and will inform you
of the FOIA provisions for court review
of the decision. If the adverse deter-
mination is reversed or modified on ap-
peal, in whole or in part, you will be
notified in a written decision and your
request will be reprocessed in accord-
ance with that appeal decision.

(c) When appeal is required. If you
wish to seek review by a court of any
adverse determination, you must first
appeal it under this section.

§ 16.10 Preservation of records.
Each component shall preserve all

correspondence pertaining to the re-
quests that it receives under this sub-
part, as well as copies of all requested
records, until disposition or destruc-
tion is authorized by title 44 of the
United States Code or the National Ar-
chives and Records Administration’s
General Records Schedule 14. Records
will not be disposed of while they are
the subject of a pending request, ap-
peal, or lawsuit under the FOIA.

§ 16.11 Fees.
(a) In general. Components shall

charge for processing requests under
the FOIA in accordance with paragraph
(c) of this section, except where fees
are limited under paragraph (d) of this
section or where a waiver or reduction
of fees is granted under paragraph (k)
of this section. A component ordinarily
shall collect all applicable fees before
sending copies of requested records to a
requester. Requesters must pay fees by
check or money order made payable to
the Treasury of the United States.

(b) Definitions. For purposes of this
section:

(1) Commercial use request means a re-
quest from or on behalf of a person who
seeks information for a use or purpose
that furthers his or her commercial,
trade, or profit interests, which can in-
clude furthering those interests
through litigation. Components shall
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determine, whenever reasonably pos-
sible, the use to which a requester will
put the requested records. When it ap-
pears that the requester will put the
records to a commercial use, either be-
cause of the nature of the request itself
or because a component has reasonable
cause to doubt a requester’s stated use,
the component shall provide the re-
quester a reasonable opportunity to
submit further clarification.

(2) Direct costs means those expenses
that an agency actually incurs in
searching for and duplicating (and, in
the case of commercial use requests,
reviewing) records to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing the work (the basic rate of
pay for the employee, plus 16 percent of
that rate to cover benefits) and the
cost of operating duplication machin-
ery. Not included in direct costs are
overhead expenses such as the costs of
space and heating or lighting of the fa-
cility in which the records are kept.

(3) Duplication means the making of a
copy of a record, or of the information
contained in it, necessary to respond to
a FOIA request. Copies can take the
form of paper, microform, audiovisual
materials, or electronic records (for ex-
ample, magnetic tape or disk), among
others. Components shall honor a re-
quester’s specified preference of form
or format of disclosure if the record is
readily reproducible with reasonable
efforts in the requested form or format
by the office responding to the request.

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of
vocational education, that operates a
program of scholarly research. To be in
this category, a requester must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are not
sought for a commercial use but are
sought to further scholarly research.

(5) Noncommercial scientific institution
means an institution that is not oper-
ated on a ‘‘commercial’’ basis, as that
term is defined in paragraph (b)(1) of
this section, and that is operated solely

for the purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry. To be in this cat-
egory, a requester must show that the
request is authorized by and is made
under the auspices of a qualifying in-
stitution and that the records are not
sought for a commercial use but are
sought to further scientific research.

(6) Representative of the news media, or
news media requester, means any per-
son actively gathering news for an en-
tity that is organized and operated to
publish or broadcast news to the pub-
lic. The term ‘‘news’’ means informa-
tion that is about current events or
that would be of current interest to the
public. Examples of news media enti-
ties include television or radio stations
broadcasting to the public at large and
publishers of periodicals (but only in
those instances where they can qualify
as disseminators of ‘‘news’’) who make
their products available for purchase or
subscription by the general public. For
‘‘freelance’’ journalists to be regarded
as working for a news organization,
they must demonstrate a solid basis for
expecting publication through that or-
ganization. A publication contract
would be the clearest proof, but compo-
nents shall also look to the past publi-
cation record of a requester in making
this determination. To be in this cat-
egory, a requester must not be seeking
the requested records for a commercial
use. However, a request for records sup-
porting the news-dissemination func-
tion of the requester shall not be con-
sidered to be for a commercial use.

(7) Review means the examination of
a record located in response to a re-
quest in order to determine whether
any portion of it is exempt from disclo-
sure. It also includes processing any
record for disclosure—for example,
doing all that is necessary to redact it
and prepare it for disclosure. Review
costs are recoverable even if a record
ultimately is not disclosed. Review
time includes time spent considering
any formal objection to disclosure
made by a business submitter under
§ 16.8, but does not include time spent
resolving general legal or policy issues
regarding the application of exemp-
tions.
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(8) Search means the process of look-
ing for and retrieving records or infor-
mation responsive to a request. It in-
cludes page-by-page or line-by-line
identification of information within
records and also includes reasonable ef-
forts to locate and retrieve information
from records maintained in electronic
form or format. Components shall en-
sure that searches are done in the most
efficient and least expensive manner
reasonably possible. For example, com-
ponents shall not search line-by-line
where duplicating an entire document
would be quicker and less expensive.

(c) Fees. In responding to FOIA re-
quests, components shall charge the
following fees unless a waiver or reduc-
tion of fees has been granted under
paragraph (k) of this section:

(1) Search. (i) Search fees shall be
charged for all requests—other than re-
quests made by educational institu-
tions, noncommercial scientific insti-
tutions, or representatives of the news
media—subject to the limitations of
paragraph (d) of this section. Compo-
nents may charge for time spent
searching even if they do not locate
any responsive record or if they with-
hold the record(s) located as entirely
exempt from disclosure.

(ii) For each quarter hour spent by
clerical personnel in searching for and
retrieving a requested record, the fee
will be $4.00. Where a search and re-
trieval cannot be performed entirely by
clerical personnel—for example, where
the identification of records within the
scope of a request requires the use of
professional personnel—the fee will be
$7.00 for each quarter hour of search
time spent by professional personnel.
Where the time of managerial person-
nel is required, the fee will be $10.25 for
each quarter hour of time spent by
those personnel.

(iii) For computer searches of
records, requesters will be charged the
direct costs of conducting the search,
although certain requesters (as pro-
vided in paragraph (d)(1) of this sec-
tion) will be charged no search fee and
certain other requesters (as provided in
paragraph (d)(3) of this section) will be
entitled to the cost equivalent of two
hours of manual search time without
charge. These direct costs will include
the cost of operating a central process-

ing unit for that portion of operating
time that is directly attributable to
searching for responsive records, as
well as the costs of operator/program-
mer salary apportionable to the search.

(2) Duplication. Duplication fees will
be charged to all requesters, subject to
the limitations of paragraph (d) of this
section. For a paper photocopy of a
record (no more than one copy of which
need be supplied), the fee will be ten
cents per page. For copies produced by
computer, such as tapes or printouts,
components will charge the direct
costs, including operator time, of pro-
ducing the copy. For other forms of du-
plication, components will charge the
direct costs of that duplication.

(3) Review. Review fees will be
charged to requesters who make a com-
mercial use request. Review fees will
be charged only for the initial record
review—in other words, the review
done when a component determines
whether an exemption applies to a par-
ticular record or record portion at the
initial request level. No charge will be
made for review at the administrative
appeal level for an exemption already
applied. However, records or record
portions withheld under an exemption
that is subsequently determined not to
apply may be reviewed again to deter-
mine whether any other exemption not
previously considered applies; the costs
of that review are chargeable where it
is made necessary by such a change of
circumstances. Review fees will be
charged at the same rates as those
charged for a search under paragraph
(c)(1)(ii) of this section.

(d) Limitations on charging fees. (1) No
search fee will be charged for requests
by educational institutions, non-
commercial scientific institutions, or
representatives of the news media.

(2) No search fee or review fee will be
charged for a quarter-hour period un-
less more than half of that period is re-
quired for search or review.

(3) Except for requesters seeking
records for a commercial use, compo-
nents will provide without charge:

(i) The first 100 pages of duplication
(or the cost equivalent); and

(ii) The first two hours of search (or
the cost equivalent).

(4) Whenever a total fee calculated
under paragraph (c) of this section is
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$14.00 or less for any request, no fee
will be charged.

(5) The provisions of paragraphs (d)
(3) and (4) of this section work to-
gether. This means that for requesters
other than those seeking records for a
commercial use, no fee will be charged
unless the cost of search in excess of
two hours plus the cost of duplication
in excess of 100 pages totals more than
$14.00.

(e) Notice of anticipated fees in excess
of $25.00. When a component determines
or estimates that the fees to be
charged under this section will amount
to more than $25.00, the component
shall notify the requester of the actual
or estimated amount of the fees, unless
the requester has indicated a willing-
ness to pay fees as high as those antici-
pated. If only a portion of the fee can
be estimated readily, the component
shall advise the requester that the esti-
mated fee may be only a portion of the
total fee. In cases in which a requester
has been notified that actual or esti-
mated fees amount to more than $25.00,
the request shall not be considered re-
ceived and further work shall not be
done on it until the requester agrees to
pay the anticipated total fee. Any such
agreement should be memorialized in
writing. A notice under this paragraph
will offer the requester an opportunity
to discuss the matter with Depart-
mental personnel in order to reformu-
late the request to meet the requester’s
needs at a lower cost.

(f) Charges for other services. Apart
from the other provisions of this sec-
tion, when a component chooses as a
matter of administrative discretion to
provide a special service—such as cer-
tifying that records are true copies or
sending them by other than ordinary
mail—the direct costs of providing the
service ordinarily will be charged.

(g) Charging interest. Components
may charge interest on any unpaid bill
staring on the 31st day following the
date of billing the requester. Interest
charges will be assessed at the rate
provided in 31 U.S.C. 3717 and will ac-
crue from the date of the billing until
payment is received by the component.
Components will follow the provisions
of the Debt Collection Act of 1982 (Pub.
L. 97–365, 96 Stat. 1749), as amended,
and its administrative procedures, in-

cluding the use of consumer reporting
agencies, collection agencies, and off-
set.

(h) Aggregating requests. Where a com-
ponent reasonably believes that a re-
quester or a group of requesters acting
together is attempting to divide a re-
quest into a series of requests for the
purpose of avoiding fees, the compo-
nent may aggregate those requests and
charge accordingly. Components may
presume that multiple requests of this
type made within a 30-day period have
been made in order to avoid fees.
Where requests are separated by a
longer period, components will aggre-
gate them only where there exists a
solid basis for determining that aggre-
gation is warranted under all the cir-
cumstances involved. Multiple requests
involving unrelated matters will not be
aggregated.

(i) Advance payments. (1) For requests
other than those described in para-
graphs (i)(2) and (3) of this section, a
component shall not require the re-
quester to made an advance payment—
in other words, a payment made before
work is begun or continued on a re-
quest. Payment owned for work al-
ready completed (i.e., a prepayment be-
fore copies are sent to a requester) is
not an advance payment.

(2) Where a component determines or
estimates that a total fee to be charged
under this section will be more than
$250.00, it may require the requester to
make an advance payment of an
amount up to the amount of the entire
anticipated fee before beginning to
process the request, except where it re-
ceives a satisfactory assurance of full
payment from a requester that has a
history of prompt payment.

(3) Where a requester has previously
failed to pay a properly charged FOIA
fee to any component or agency within
30 days of the date of billing, a compo-
nent may require the requester to pay
to the full amount due, plus any appli-
cable interest, and to make an advance
payment of the full amount of any an-
ticipated fee, before the component be-
gins to process a new request or contin-
ues to process a pending request from
that requester.

(4) In cases in which a component re-
quires advance payment or payment
due under paragraph (i)(2) or (3) of this
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section, the request shall not be con-
sidered received and further work will
not be done on it until the required
payment is received.

(j) Other statutes specifically providing
for fees. The fee schedule of this section
does not apply to fees charged under
any statute that specifically requires
an agency to set and collect fees for
particular types of records. Where
records responsive to requests are
maintained for distribution by agencies
operating such statutorily based fee
schedule programs, components will in-
form requesters of the steps for obtain-
ing records from those sources so that
they may do so most economically.

(k) Requirements for waiver or reduc-
tion of fees. (1) Records responsive to a
request will be furnished without
charge or at a charge reduced below
that established under paragraph (c) of
this section where a component deter-
mines, based on all available informa-
tion, that the requester has dem-
onstrated that:

(i) Disclosure of the requested infor-
mation is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations or activities of the government,
and

(ii) Disclosure of the information is
not primarily in the commercial inter-
est of the requester.

(2) To determine whether the first fee
waiver requirement is met, components
will consider the following factors:

(i) The subject of the request: Whether
the subject of the requested records con-
cerns ‘‘the operations or activities of the
government.’’ The subject of the re-
quested records must concern identifi-
able operations or activities of the fed-
eral government, with a connection
that is direct and clear, not remote or
attenuated.

(ii) The informative value of the infor-
mation to be disclosed: Whether the dis-
closure is ‘‘likely to contribute’’ to an un-
derstanding of government operations or
activities. The disclosable portions of
the requested records must be mean-
ingfully informative about government
operations or activities in order to be
‘‘likely to contribute’’ to an increased
public understanding of those oper-
ations or activities. The disclosure of
information that already is in the pub-

lic domain, in either a duplicative or a
substantially identical form, would not
be as likely to contribute to such un-
derstanding where nothing new would
be added to the public’s understanding.

(iii) The contribution to an understand-
ing of the subject by the public likely to
result from disclosure: Whether disclosure
of the requested information will contrib-
ute to ‘‘public understanding.’’ The dis-
closure must contribute to the under-
standing of a reasonably broad audi-
ence of persons interested in the sub-
ject, as opposed to the individual un-
derstanding of the requester. A re-
quester’s expertise in the subject area
and ability and intention to effectively
convey information to the public shall
be considered. It shall be presumed
that a representative of the news
media will satisfy this consideration.

(iv) The significance of the contribution
to public understanding: Whether the dis-
closure is likely to contribute ‘‘signifi-
cantly’’ to public understanding of gov-
ernment operations or activities. The
public’s understanding of the subject in
question, as compared to the level of
public understanding existing prior to
the disclosure, must be enhanced by
the disclosure to a significant extent.
Components shall not make value judg-
ments about whether information that
would contribute significantly to pub-
lic understanding of the operations or
activities of the government is ‘‘impor-
tant’’ enough to be made public.

(3) To determine whether the second
fee waiver requirement is met, compo-
nents will consider the following fac-
tors:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested dis-
closure. Components shall consider any
commercial interest of the requester
(with reference to the definition of
‘‘commercial use’’ in paragraph (b)(1)
of this section), or of any person on
whose behalf the requester may be act-
ing, that would be furthered by the re-
quested disclosure. Requesters shall be
given an opportunity in the adminis-
trative process to provide explanatory
information regarding this consider-
ation.

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00220 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



227

Department of Justice § 16.22

(ii) The primary interest in disclosure:
Whether any identified commercial inter-
est of the requester is sufficiently large, in
comparison with the public interest in dis-
closure, that disclosure is ‘‘primarily in
the commercial interest of the requester.’’
A fee waiver or reduction is justified
where the public interest standard is
satisfied and that public interest is
greater in magnitude than that of any
identified commercial interest in dis-
closure. Components ordinarily shall
presume that where a news media re-
quester has satisfied the public interest
standard, the public interest will be
the interest primarily served by disclo-
sure to that requester. Disclosure to
data brokers or others who merely
compile and market government infor-
mation for direct economic return
shall not be presumed to primarily
serve the public interest.

(4) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(5) Requests for the waiver or reduc-
tion of fees should address the factors
listed in paragraphs (k)(2) and (3) of
this section, insofar as they apply to
each request. Components will exercise
their discretion to consider the cost-ef-
fectiveness of their investment of ad-
ministrative resources in this decision-
making process, however, in deciding
to grant waivers or reductions of fees.

[Order No. 2156–98, 63 FR 29593, June 1, 1998,
as amended at 63 FR 34965, June 26, 1998; 63
FR 36295, July 2, 1998]

§ 16.12 Other rights and services.
Nothing in this subpart shall be con-

strued to entitle any person, as of
right, to any service or to the disclo-
sure of any record to which such person
is not entitled under the FOIA.

Subpart B—Production or Disclo-
sure in Federal and State Pro-
ceedings

SOURCE: Order No. 919–80, 45 FR 83210, Dec.
18, 1980, unless otherwise noted.

§ 16.21 Purpose and scope.
(a) This subpart sets forth procedures

to be followed with respect to the pro-
duction or disclosure of any material

contained in the files of the Depart-
ment, any information relating to ma-
terial contained in the files of the De-
partment, or any information acquired
by any person while such person was an
employee of the Department as a part
of the performance of that person’s of-
ficial duties or because of that person’s
official status:

(1) In all federal and state proceed-
ings in which the United States is a
party; and

(2) In all federal and state proceed-
ings in which the United States is not
a party, including any proceedings in
which the Department is representing
a government employee solely in that
employee’s individual capacity, when a
subpoena, order, or other demand
(hereinafter collectively referred to as
a ‘‘demand’’) of a court or other au-
thority is issued for such material or
information.

(b) For purposes of this subpart, the
term employee of the Department in-
cludes all officers and employees of the
United States appointed by, or subject
to the supervision, jurisdiction, or con-
trol of the Attorney General of the
United States, including U.S. Attor-
neys, U.S. Marshals, U.S. Trustees and
members of the staffs of those officials.

(c) Nothing in this subpart is in-
tended to impede the appropriate dis-
closure, in the absence of a demand, of
information by Department law en-
forcement agencies to federal, state,
local and foreign law enforcement,
prosecutive, or regulatory agencies.

(d) This subpart is intended only to
provide guidance for the internal oper-
ations of the Department of Justice,
and is not intended to, and does not,
and may not be relied upon to create
any right or benefit, substantive or
procedural, enforceable at law by a
party against the United States.

§ 16.22 General prohibition of produc-
tion or disclosure in Federal and
State proceedings in which the
United States is not a party.

(a) In any federal or state case or
matter in which the United States is
not a party, no employee or former em-
ployee of the Department of Justice
shall, in response to a demand, produce
any material contained in the files of
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the Department, or disclose any infor-
mation relating to or based upon mate-
rial contained in the files of the De-
partment, or disclose any information
or produce any material acquired as
part of the performance of that per-
son’s official duties or because of that
person’s official status without prior
approval of the proper Department offi-
cial in accordance with §§ 16.24 and 16.25
of this part.

(b) Whenever a demand is made upon
an employee or former employee as de-
scribed in paragraph (a) of this section,
the employee shall immediately notify
the U.S. Attorney for the district
where the issuing authority is located.
The responsible United States Attor-
ney shall follow procedures set forth in
§ 16.24 of this part.

(c) If oral testimony is sought by a
demand in any case or matter in which
the United States is not a party, an af-
fidavit, or, if that is not feasible, a
statement by the party seeking the
testimony or by his attorney, setting
forth a summary of the testimony
sought and its relevance to the pro-
ceeding, must be furnished to the re-
sponsible U.S. Attorney. Any author-
ization for testimony by a present or
former employee of the Department
shall be limited to the scope of the de-
mand as summarized in such state-
ment.

(d) When information other than oral
testimony is sought by a demand, the
responsible U.S. Attorney shall request
a summary of the information sought
and its relevance to the proceeding.

§ 16.23 General disclosure authority in
Federal and State proceedings in
which the United States is a party.

(a) Every attorney in the Department
of Justice in charge of any case or mat-
ter in which the United States is a
party is authorized, after consultation
with the ‘‘originating component’’ as
defined in § 16.24(a) of this part, to re-
veal and furnish to any person, includ-
ing an actual or prospective witness, a
grand jury, counsel, or a court, either
during or preparatory to a proceeding,
such testimony, and relevant unclassi-
fied material, documents, or informa-
tion secured by any attorney, or inves-
tigator of the Department of Justice,
as such attorney shall deem necessary

or desirable to the discharge of the at-
torney’s offical duties: Provided, Such
an attorney shall consider, with re-
spect to any disclosure, the factors set
forth in § 16.26(a) of this part: And fur-
ther provided, An attorney shall not re-
veal or furnish any material, docu-
ments, testimony or information when,
in the attorney’s judgment, any of the
factors specified in § 16.26(b) exists,
without the express prior approval by
the Assistant Attorney General in
charge of the division responsible for
the case or proceeding, the Director of
the Executive Office for United States
Trustees (hereinafter referred to as
‘‘the EOUST’’), or such persons’ des-
ignees.

(b) An attorney may seek higher
level review at any stage of a proceed-
ing, including prior to the issuance of a
court order, when the attorney deter-
mines that a factor specified in
§ 16.26(b) exists or foresees that higher
level approval will be required before
disclosure of the information or testi-
mony in question. Upon referral of a
matter under this subsection, the re-
sponsible Assistant Attorney General,
the Director of EOUST, or their des-
ignees shall follow procedures set forth
in § 16.24 of this part.

(c) If oral testimony is sought by a
demand in a case or matter in which
the United States is a party, an affida-
vit, or, if that is not feasible, a state-
ment by the party seeking the testi-
mony or by the party’s attorney set-
ting forth a summary of the testimony
sought must be furnished to the De-
partment attorney handling the case or
matter.

§ 16.24 Procedure in the event of a de-
mand where disclosure is not other-
wise authorized.

(a) Whenever a matter is referred
under § 16.22 of this part to a U.S. At-
torney or, under § 16.23 of this part, to
an Assistant Attorney General, the Di-
rector of the EOUST, or their designees
(hereinafter collectively referred to as
the ‘‘responsible official’’), the respon-
sible official shall immediately advise
the official in charge of the bureau, di-
vision, office, or agency of the Depart-
ment that was responsible for the col-
lection, assembly, or other preparation
of the material demanded or that, at

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00222 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



229

Department of Justice § 16.24

the time the person whose testimony
was demanded acquired the informa-
tion in question, employed such person
(hereinafter collectively referred to as
the ‘‘originating component’’), or that
official’s designee. In any instance in
which the responsible official is also
the official in charge of the originating
component, the responsible official
may perform all functions and make
all determinations that this regulation
vests in the originating component.

(b) The responsible official, subject
to the terms of paragraph (c) of this
section, may authorize the appearance
and testimony of a present or former
Department employee, or the produc-
tion of material from Department files
if:

(1) There is no objection after inquiry
of the originating component;

(2) The demanded disclosure, in the
judgment of the responsible official, is
appropriate under the factors specified
in § 16.26(a) of this part; and

(3) None of the factors specified in
§ 16.26(b) of this part exists with respect
to the demanded disclosure.

(c) It is Department policy that the
responsible official shall, following any
necessary consultation with the origi-
nating component, authorize testi-
mony by a present or former employee
of the Department or the production of
material from Department files with-
out further authorization from Depart-
ment officials whenever possible: Pro-
vided, That, when information is col-
lected, assembled, or prepared in con-
nection with litigation or an investiga-
tion supervised by a division of the De-
partment or by the EOUST, the Assist-
ant Attorney General in charge of such
a division or the Director of the
EOUST may require that the originat-
ing component obtain the division’s or
the EOUST’s approval before authoriz-
ing a responsible official to disclose
such information. Prior to authorizing
such testimony or production, how-
ever, the responsible official shall,
through negotiation and, if necessary,
appropriate motions, seek to limit the
demand to information, the disclosure
of which would not be inconsistent
with the considerations specified in
§ 16.26 of this part.

(d)(1) In a case in which the United
States is not a party, if the responsible

U.S. attorney and the originating com-
ponent disagree with respect to the ap-
propriateness of demanded testimony
or of a particular disclosure, or if they
agree that such testimony or such a
disclosure should not be made, they
shall determine if the demand involves
information that was collected, assem-
bled, or prepared in connection with
litigation or an investigation super-
vised by a division of this Department
or the EOUST. If so, the U.S. attorney
shall notify the Director of the EOUST
or the Assistant Attorney General in
charge of the division responsible for
such litigation or investigation, who
may:

(i) Authorize personally or through a
Deputy Assistant Attorney General,
the demanded testimony or other dis-
closure of the information if such testi-
mony or other disclosure, in the Assist-
ant or Deputy Assistant Attorney Gen-
eral’s judgment or in the judgment of
the Director of the EOUST, is consist-
ent with the factors specified in
§ 16.26(a) of this part, and none of the
factors specified in § 16.26(b) of this part
exists with respect to the demanded
disclosure;

(ii) Authorize, personally or by a des-
ignee, the responsible official, through
negotiations and, if necessary, appro-
priate motions, to seek to limit the de-
mand to matters, the disclosure of
which, through testimony or docu-
ments, considerations specified in
§ 16.26 of this part, and otherwise to
take all appropriate steps to limit the
scope or obtain the withdrawal of a de-
mand; or

(iii) If, after all appropriate steps
have been taken to limit the scope or
obtain the withdrawal of a demand, the
Director of the EOUST or the Assistant
or Deputy Assistant Attorney General
does not authorize the demanded testi-
mony or other disclosure, refer the
matter, personally or through a Dep-
uty Assistant Attorney General, for
final resolution to the Deputy or Asso-
ciate Attorney General, as indicated in
§ 16.25 of this part.

(2) If the demand for testimony or
other disclosure in such a case does not
involve information that was collected,
assembled, or prepared in connection
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with litigation or an investigation su-
pervised by a division of this Depart-
ment, the originating component shall
decide whether disclosure is appro-
priate, except that, when especially
significant issues are raised, the re-
sponsible official may refer the matter
to the Deputy or Associate Attorney
General, as indicated in § 16.25 of this
part. If the originating component de-
termines that disclosure would not be
appropriate and the responsible official
does not refer the matter for higher
level review, the responsible official
shall take all appropriate steps to limit
the scope or obtain the withdrawal of a
demand.

(e) In a case in which the United
States is a party, the Assistant General
or the Director of the EOUST respon-
sible for the case or matter, or such
persons’ designees, are authorized,
after consultation with the originating
component, to exercise the authorities
specified in paragraph (d)(1) (i) through
(iii) of this section: Provided, That if a
demand involves information that was
collected, assembled, or prepared origi-
nally in connection with litigation or
an investigation supervised by another
unit of the Department, the responsible
official shall notify the other division
or the EOUST concerning the demand
and the anticipated response. If two
litigating units of the Department are
unable to resolve a disagreement con-
cerning disclosure, the Assistant At-
torneys General in charge of the two
divisions in disagreement, or the Direc-
tor of the EOUST and the appropriate
Assistant Attorney General, may refer
the matter to the Deputy or Associate
Attorney General, as indicated in
§ 16.25(b) of this part.

(f) In any case or matter in which the
responsible official and the originating
component agree that it would not be
appropriate to authorize testimony or
otherwise to disclose the information
demanded, even if a court were so to
require, no Department attorney re-
sponding to the demand should make
any representation that implies that
the Department would, in fact, comply
with the demand if directed to do so by
a court. After taking all appropriate
steps in such cases to limit the scope
or obtain the withdrawal of a demand,
the responsible official shall refer the

matter to the Deputy or Associate At-
torney General, as indicated in § 16.25
of this part.

(g) In any case or matter in which
the Attorney General is personally in-
volved in the claim of privilege, the re-
sponsible official may consult with the
Attorney General and proceed in ac-
cord with the Attorney General’s in-
structions without subsequent review
by the Deputy or Associate Attorney
General.

§ 16.25 Final action by the Deputy or
Associate Attorney General.

(a) Unless otherwise indicated, all
matters to be referred under § 16.24 by
an Assistant Attorney General, the Di-
rector of the EOUST, or such person’s
designees to the Deputy or Associate
Attorney General shall be referred (1)
to the Deputy Attorney General, if the
matter is referred personally by or
through the designee of an Assistant
Attorney General who is within the
general supervision of the Deputy At-
torney General, or (2) to the Associate
Attorney General, in all other cases.

(b) All other matters to be referred
under § 16.24 to the Deputy or Associate
Attorney General shall be referred (1)
to the Deputy Attorney General, if the
originating component is within the
supervision of the Deputy Attorney
General or is an independent agency
that, for administrative purposes, is
within the Department of Justice, or
(2) to the Associate Attorney General,
if the originating component is within
the supervision of the Associate Attor-
ney General.

(c) Upon referral, the Deputy or Asso-
ciate Attorney General shall make the
final decision and give notice thereof
to the responsible official and such
other persons as circumstances may
warrant.

§ 16.26 Considerations in determining
whether production or disclosure
should be made pursuant to a de-
mand.

(a) In deciding whether to make dis-
closures pursuant to a demand, Depart-
ment officials and attorneys should
consider:
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(1) Whether such disclosure is appro-
priate under the rules of procedure gov-
erning the case or matter in which the
demand arose, and

(2) Whether disclosure is appropriate
under the relevant substantive law
concerning privilege.

(b) Among the demands in response
to which disclosure will not be made by
any Department official are those de-
mands with respect to which any of the
following factors exist:

(1) Disclosure would violate a stat-
ute, such as the income tax laws, 26
U.S.C. 6103 and 7213, or a rule of proce-
dure, such as the grand jury secrecy
rule, F.R.Cr.P., Rule 6(e),

(2) Disclosure would violate a specific
regulation;

(3) Disclosure would reveal classified
information, unless appropriately de-
classified by the originating agency,

(4) Disclosure would reveal a con-
fidential source or informant, unless
the investigative agency and the
source or informant have no objection,

(5) Disclosure would reveal investiga-
tory records compiled for law enforce-
ment purposes, and would interfere
with enforcement proceedings or dis-
close investigative techniques and pro-
cedures the effectiveness of which
would thereby be impaired,

(6) Disclosure would improperly re-
veal trade secrets without the owner’s
consent.

(c) In all cases not involving consid-
erations specified in paragraphs (b)(1)
through (b)(6) of this section, the Dep-
uty or Associate Attorney General will
authorize disclosure unless, in that
person’s judgment, after considering
paragraph (a) of this section, disclosure
is unwarranted. The Deputy or Associ-
ate Attorney General will not approve
disclosure if the circumstances speci-
fied in paragraphs (b)(1) through (b)(3)
of this section exist. The Deputy or As-
sociate Attorney General will not ap-
prove disclosure if any of the condi-
tions in paragraphs (b)(4) through (b)(6)
of this section exist, unless the Deputy
or Associate Attorney General deter-
mines that the administration of jus-
tice requires disclosure. In this regard,
if disclosure is necessary to pursue a
civil or criminal prosecution or affirm-
ative relief, such as an injunction, con-
sideration shall be given to:

(1) The seriousness of the violation or
crime involved,

(2) The past history or criminal
record of the violator or accused,

(3) The importance of the relief
sought,

(4) The importance of the legal issues
presented,

(5) Other matters brought to the at-
tention of the Deputy or Associate At-
torney General.

(d) Assistant Attorneys General, U.S.
Attorneys, the Director of the EOUST,
U.S. Trustees, and their designees, are
authorized to issue instructions to at-
torneys and to adopt supervisory prac-
tices, consistent with this subpart, in
order to help foster consistent applica-
tion of the foregoing standards and the
requirements of this subpart.

§ 16.27 Procedure in the event a de-
partment decision concerning a de-
mand is not made prior to the time
a response to the demand is re-
quired.

If response to a demand is required
before the instructions from the appro-
priate Department official are re-
ceived, the responsible official or other
Department attorney designated for
the purpose shall appear and furnish
the court or other authority with a
copy of the regulations contained in
this subpart and inform the court or
other authority that the demand has
been or is being, as the case may be, re-
ferred for the prompt consideration of
the appropriate Department official
and shall respectfully request the court
or authority to stay the demand pend-
ing receipt of the requested instruc-
tions.

§ 16.28 Procedure in the event of an
adverse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with § 16.27 of this chapter
pending receipt of instructions, or if
the court or other authority rules that
the demand must be complied with ir-
respective of instructions rendered in
accordance with §§ 16.24 and 16.25 of this
part not to produce the material or dis-
close the information sought, the em-
ployee or former employee upon whom
the demand has been made shall, if so
directed by the responsible Department
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official, respectfully decline to comply
with the demand. See United States ex
rel. Touhy v. Ragen, 340 U.S. 462 (1951).

§ 16.29 Delegation by Assistant Attor-
neys General.

With respect to any function that
this subpart permits the designee of an
Assistant Attorney General to perform,
the Assistant Attorneys General are
authorized to delegate their authority,
in any case or matter or any category
of cases or matters, to subordinate di-
vision officials or U.S. attorneys, as ap-
propriate.

APPENDIX TO SUBPART B—REDELEGA-
TION OF AUTHORITY TO THE DEPUTY
ASSISTANT ATTORNEY GENERAL FOR
LITIGATION, ANTITRUST DIVISION, TO
AUTHORIZE PRODUCTION OR DISCLO-
SURE OF MATERIAL OR INFORMATION

1. By virtue of the authority vested in me
by 28 CFR 16.23(b)(1) the authority delegated
to me by that section to authorize the pro-
duction of material and disclosure of infor-
mation described in 28 CFR 16.21(a) is hereby
redelegated to the Deputy Assistant Attor-
ney General for Litigation, Antitrust Divi-
sion.

2. This directive shall become effective on
the date of its publication in the FEDERAL
REGISTER.

[Order No. 960–81, 46 FR 52356, Oct. 27, 1981]

Subpart C—Production of FBI
Identification Records in Re-
sponse to Written Requests by
Subjects Thereof

SOURCE: Order No. 556–73, 38 FR 32806, Nov.
28, 1973, unless otherwise noted.

§ 16.30 Purpose and scope.
This subpart contains the regulations

of the Federal Bureau of Investigation,
hereafter referred to as the FBI, con-
cerning procedures to be followed when
the subject of an identification record
requests production thereof. It also
contains the procedures for obtaining
any change, correction or updating of
such record.

§ 16.31 Definition of identification
record.

An FBI identification record, often
referred to as a ‘‘rap sheet’’, is a listing
of certain information taken from fin-

gerprint cards submitted to and re-
tained by the FBI in connection with
arrests and, in some instances, includes
information taken from fingerprint
cards submitted in connection with
Federal employment, naturalization,
or military service. The identification
record includes the name of the agency
or institution which submitted the fin-
gerprint card to the FBI. If the finger-
print card concerns a criminal offense,
the identification record includes the
date arrested or received, the arrest
charge, and the disposition of the ar-
rest if known to the FBI. All arrest
data included in an identification
record are obtained from fingerprint
cards, disposition reports and other re-
ports submitted by agencies having
criminal justice responsibilities.
Therefore, the FBI Identification Divi-
sion is not the source of the arrest data
reflected on an identification record.

[Order No. 960–81, 46 FR 52356, Oct. 27, 1981]

§ 16.32 Procedure to obtain an identi-
fication record.

The subject of an identification
record may obtain a copy thereof by
submitting a written request via the
U.S. mails directly to the FBI, Identi-
fication Division, Washington, DC
20537–9700, or may present his/her writ-
ten request in person during regular
business hours to the FBI Identifica-
tion Division, Room 11262, J. Edgar
Hoover F.B.I. Building, Tenth Street
and Pennsylvania Avenue, NW., Wash-
ington, DC. Such request must be ac-
companied by satisfactory proof of
identity, which shall consist of name,
date and place of birth and a set of
rolled-inked fingerprint impressions
placed upon fingerprint cards or forms
commonly utilized for applicant or law
enforcement purposes by law enforce-
ment agencies.

[Order No. 1134–86, 51 FR 16677, May 6, 1986]

§ 16.33 Fee for production of identi-
fication record.

Each written request for production
of an identification record must be ac-
companied by a fee of $18 in the form of
a certified check or money order, pay-
able to the Treasury of the United
States. This fee is established pursuant
to the provisions of 31 U.S.C. 9701 and is
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based upon the clerical time beyond
the first quarter hour to be spent in
searching for, identifying, and repro-
ducing each identification record re-
quested as specified in § 16.10. Any re-
quest for waiver of the fee shall accom-
pany the original request for the iden-
tification record and shall include a
claim and proof of indigency.

[Order No. 1943–94, 60 FR 38, Jan. 3, 1995]

§ 16.34 Procedure to obtain change,
correction or updating of identifica-
tion records.

If, after reviewing his/her identifica-
tion record, the subject thereof be-
lieves that it is incorrect or incomplete
in any respect and wishes changes, cor-
rections or updating of the alleged defi-
ciency, he/she should make application
directly to the agency which contrib-
uted the questioned information. The
subject of a record may also direct his/
her challenge as to the accuracy or
completeness of any entry on his/her
record to the Assistant Director of the
FBI Identification Division, Washing-
ton, DC 20537–9700. The FBI will then
forward the challenge to the agency
which submitted the data requesting
that agency to verify or correct the
challenged entry. Upon the receipt of
an official communication directly
from the agency which contributed the
original information, the FBI Identi-
fication Division will make any
changes necessary in accordance with
the information supplied by that agen-
cy.

[Order No. 1134–86, 51 FR 16677, May 6, 1986]

Subpart D—Protection of Privacy
and Access to Individual
Records Under the Privacy
Act of 1974

SOURCE: Order No. 2156–98, 63 FR 29600,
June 1, 1998, unless otherwise noted.

§ 16.40 General provisions.
(a) Purpose and scope. This subpart

contains the rules that the Department
of Justice follows under the Privacy
Act of 1974, 5 U.S.C. 552a. These rules
should be read together with the Pri-
vacy Act, which provides additional in-
formation about records maintained on
individuals. The rules in this subpart

apply to all records in systems of
records maintained by the Department
that are retrieved by an individual’s
name or personal identifier. They de-
scribe the procedures by which individ-
uals may request access to records
themselves, request amendment or cor-
rection of those records, and request an
accounting of disclosures of those by
the Department. In addition, the De-
partment processes all Privacy Act re-
quests for access to records under the
Freedom of Information Act (FOIA), 5
U.S.C. 552, following the rules con-
tained in subpart A of this part, which
gives requests the benefit of both stat-
utes.

(b) Definitions. As used in this sub-
part:

(1) Component. means each separate
bureau, office, board, division, commis-
sion, service, or administration of the
Department of Justice.

(2) Request for access. to a record
means a request made under Privacy
Act subsection (d)(1).

(3) Request for amendment or correction
of a record means a request made under
Privacy Act subsection (d)(2).

(4) Request for an accounting means a
request made under Privacy Act sub-
section (c)(3).

(5) Requester means an individual who
makes a request for access, a request
for amendment or correction, or a re-
quest for an accounting under the Pri-
vacy Act.

(c) Authority to request records for a
law enforcement purpose. The head of a
component or a United States Attor-
ney, or either’s designee, is authorized
to make written requests under sub-
section (b)(7) of the Privacy Act for
records maintained by other agencies
that are necessary to carry out an au-
thorized law enforcement activity.

§ 16.41 Requests for access to records.
(a) How made and addressed. You may

make a request for access to a Depart-
ment of Justice record about yourself
by appearing in person or by writing
directly to the Department component
that maintains the record. Your re-
quest should be sent or delivered to the
component’s Privacy Act office at the
address listed in appendix I to this
part. In most cases, a component’s cen-
tral Privacy Act office is the place to
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send a Privacy Act request. For records
held by a field office of the Federal Bu-
reau of Investigation (FBI) or the Im-
migration and Naturalization Service
(INS), however, you must write di-
rectly to that FBI or INS field office
address, which can be found in most
telephone books or by calling the com-
ponent’s central Privacy Act office.
(The functions of each component are
summarized in Part 0 of this title and
in the description of the Department
and its components in the ‘‘United
States Government Manual,’’ which is
issued annually and is available in
most libraries, as well as for sale from
the Government Printing Office’s Su-
perintendent of Documents. This man-
ual also can be accessed electronically
at the Government Printing Office’s
World Wide Web site (which can be
found at http://www.access.gpo.gov/
su’72’ldocs). If you cannot determine
where within the Department to send
your request, you may send it to the
FOIA/PA Mail Referral Unit, Justice
Management Division, U.S. Depart-
ment of Justice, 950 Pennsylvania Ave-
nue, NW., Washington, DC 20530–0001,
and that office will forward it to the
component(s) it believes most likely to
have the records that you seek. For the
quickest possible handling, you should
mark both your request letter and the
envelope ‘‘Privacy Act Request.’’

(b) Description of records sought. You
must describe the records that you
want in enough detail to enable De-
partment personnel to locate the sys-
tem of records containing them with a
reasonable amount of effort. Whenever
possible, your request should describe
the records sought, the time periods in
which you believe they were compiled,
and the name or identifying number of
each system of records in which you
believe they are kept. The Department
publishes notices in the FEDERAL REG-
ISTER that describe its components’
systems of records. A description of the
Department’s systems of records also
may be found as part of the ‘‘Privacy
Act Compilation’’ published by the Na-
tional Archives and Records Adminis-
tration’s Office of the Federal Register.
This compilation is available in most
large reference and university librar-
ies. This compilation also can be
accessed electronically at the Govern-

ment Printing Office’s World Wide Web
site (which can be found at http://
www.access.gpo.gov/su’72’ldocs).

(c) Agreement to pay fees. If you make
a Privacy Act request for access to
records, it shall be considered an agree-
ment by you to pay all applicable fees
charged under § 16.49, up to $25.00. The
component responsible for responding
to your request ordinarily shall con-
firm this agreement in an acknowl-
edgement letter. When making a re-
quest, you may specify a willingness to
pay a greater or lesser amount.

(d) Verification of identify. When you
make a request for access to records
about yourself, you must verify your
identity. You must state your full
name, current address, and date and
place of birth. You must sign your re-
quest and your signature must either
be notarized or submitted by you under
28 U.S.C. 1746, a law that permits state-
ments to be made under penalty of per-
jury as a substitute for notarization.
While no specific form is required, you
may obtain forms for this purpose from
the FOIA/PA Mail Referral Unit, Jus-
tice Management Division. U.S. De-
partment of Justice, 950 Pennsylvania
Avenue, NW., Washington, DC 20530–
0001. In order to help the identification
and location of requested records, you
may also, at your option, include your
social security number.

(e) Verification of guardianship. When
making a request as the parent or
guardian of a minor or as the guardian
of someone determined by a court to be
incompetent, for access to records
about that individual, you must estab-
lish:

(1) The identity of the individual who
is the subject of the record, by stating
the name, current address, date and
place of birth, and, at your option, the
social security number of the individ-
ual;

(2) Your own identity, as required in
paragraph (d) of this section;

(3) That you are the parent or guard-
ian of that individual, which you may
prove by providing a copy of the indi-
vidual’s birth certificate showing your
parentage or by providing a court order
establishing your guardianship; and
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(4) That you are acting on behalf of
that individual in making the request.

[Order No. 2156–98, 63 FR 29600, June 1, 1998,
as amended at 63 FR 34965, June 26, 1998]

§ 16.42 Responsibility for responding
to requests for access to records.

(a) In general. Except as stated in
paragraphs (c), (d), and (e) of this sec-
tion, the component that first receives
a request for access to a record, and
has possession of that record, is the
component responsible for responding
to the request. In determining which
records are responsive to a request, a
component ordinarily shall include
only those records in its possession as
of the date the component begins its
search for them. If any other date is
used, the component shall inform the
requester of that date.

(b) Authority to grant or deny requests.
The head of a component, or the com-
ponent head’s designee, is authorized
to grant or deny and request for access
to a record of that component.

(c) Consultation and referrals. When a
component receives a request for ac-
cess to a record in its possession, it
shall determine whether another com-
ponent, or another agency of the Fed-
eral Government, is better able to de-
termine whether the record is exempt
from access under the Privacy Act. If
the receiving component determines
that it is best able to process the
record in response to the request, then
it shall do so. If the receiving compo-
nent determines that it is not best able
to process the record, then it shall ei-
ther:

(1) Respond to the request regarding
that record, after consulting with the
component or agency best able to de-
termine whether the record is exempt
from access and with any other compo-
nent or agency that has a substantial
interest in it; or

(2) Refer the responsibility for re-
sponding to the request regarding that
record to the component best able to
determine whether it is exempt from
access, or to another agency that origi-
nated the record (but only if that agen-
cy is subject to the Privacy Act). Ordi-
narily, the component or agency that
originated a record will be presumed to
be best able to determine whether it is
exempt from access.

(d) Law enforcement information.
Whenever a request is made for access
to a record containing information
that relates to an investigation of a
possible violation of law and that was
originated by another component or
agency, the receiving component shall
either refer the responsibility for re-
sponding to the request regarding that
information to that other component
or agency or shall consult with that
other component or agency.

(e) Classified information. Whenever a
request is made for access to a record
containing information that has been
classified by or may be appropriate for
classification by another component or
agency under Executive Order 12958 or
any other executive order concerning
the classification of records, the re-
ceiving component shall refer the re-
sponsibility for responding to the re-
quest regarding that information to
the component or agency that classi-
fied the information, should consider
the information for classification, or
has the primary interest in it, as ap-
propriate. Whenever a record contains
information that has been derivatively
classified by a component because it
contains information classified by an-
other component or agency, the compo-
nent shall refer the responsibility for
responding to the request regarding
that information to the component or
agency that classified the underlying
information.

(f) Notice of referral. Whenever a com-
ponent refers all or any part of the re-
sponsibility for responding to a request
to another component or agency, it or-
dinarily shall notify the requester of
the referral and inform the requester of
the name of each component or agency
to which the request has been referred
and of the part of the request that has
been referred.

(g) Timing of responses to consultations
and referrals. All consultations and re-
ferrals shall be handled according to
the date the Privacy Act access request
was initially received by the first com-
ponent or agency, not any later date.

(h) Agreements regarding consultations
and referrals. Components may make
agreements with other components or
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agencies to eliminate the need for con-
sultations or referrals for particular
types of records.

[Order No. 2156–98, 63 FR 29600, June 1, 1998,
as amended at 63 FR 34965, June 26, 1998]

§ 16.43 Responses to requests for ac-
cess to records.

(a) Acknowledgements of requests. On
receipt of a request, a component ordi-
narily shall send an acknowledgement
letter to the requester which shall con-
firm the requester’s agreement to pay
fees under § 16.41(c) and provide an as-
signed request number for further ref-
erence.

(b) Grants of requests for access. Once a
component makes a determination to
grant a request for access in whole or
in part, it shall notify the requester in
writing. The component shall inform
the requester in the notice of any fee
charged under § 16.49 and shall disclose
records to the requester promptly on
payment of any applicable fee. If a re-
quest is made in person, the component
may disclose records to the requester
directly, in a manner not unreasonably
disruptive of its operations, on pay-
ment of any applicable fee and with a
written record made of the grant of the
request. If a requester is accompanied
by another person, the requester shall
be required to authorize in writing any
discussion of the records in the pres-
ence of the other person.

(c) Adverse determinations of requests
for access. A component making an ad-
verse determination denying a request
for access in any respect shall notify
the requester of that determination in
writing. Adverse determinations, or de-
nials of requests, consist of: A deter-
mination to withhold any requested
record in whole or in part; a determina-
tion that a requested record does not
exist or cannot be located; a deter-
mination that what has been requested
is not a record subject to the Privacy
Act; a determination on any disputed
fee matter; and a denial of a request for
expedited treatment. The notification
letter shall be signed by the head of the
component, or the component head’s
designee, and shall include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reason(s)
for the denial, including any Privacy

Act exemption(s) applied by the com-
ponent in denying the request; and

(3) A statement that the denial may
be appealed under § 16.45(a) and a de-
scription of the requirements of
§ 16.45(a).

§ 16.44 Classified information.
In processing a request for access to

a record containing information that is
classified under Executive Order 12958
or any other executive order, the origi-
nating component shall review the in-
formation to determine whether it
should remain classified. Information
determined to no longer require classi-
fication shall not be withheld from a
requester on the basis of Exemption
(k)(1) of the Privacy Act. On receipt of
any appeal involving classified infor-
mation, the Office of Information and
Privacy shall take appropriate action
to ensure compliance with part 17 of
this title.

§ 16.45 Appeals from denials of re-
quests for access to records.

(a) Appeals. If you are dissatisfied
with a component’s response to your
request for access to records, you may
appeal an adverse determination deny-
ing your request in any respect to the
Office of Information and Privacy, U.S.
Department of Justice, Flag Building,
Suite 570, Washington, DC 20530–0001.
You must make your appeal in writing
and it must be received by the Office of
Information and Privacy within 60 days
of the date of the letter denying your
request. Your appeal letter may in-
clude as much or as little related infor-
mation as you wish, as long as it clear-
ly identifies the component determina-
tion (including the assigned request
number, if known) that you are appeal-
ing. For the quickest possible handling,
you should mark both your appeal let-
ter and the envelope ‘‘Privacy Act Ap-
peal.’’ Unless the Attorney General di-
rects otherwise, a Director of the Office
of Information and Privacy will act on
behalf of the Attorney General on all
appeals under this section, except that:

(1) In the case of an adverse deter-
mination by the Deputy Attorney Gen-
eral or the Associate Attorney General,
the Attorney General or the Attorney
General’s designee will act on the ap-
peal;
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(2) An adverse determination by the
Attorney General will be the final ac-
tion of the Department; and

(3) An appeal ordinarily will not be
acted on if the request becomes a mat-
ter of litigation.

(b) Responses to appeals. The decision
on your appeal will be made in writing.
A decision affirming an adverse deter-
mination in whole or in part will in-
clude a brief statement of the reason(s)
for the affirmance, including any Pri-
vacy Act exemption applied, and will
inform you of the Privacy Act provi-
sions for court review of the decision.
If the adverse determination is re-
versed or modified on appeal in whole
or in part, you will be notified in a
written decision and your request will
be reprocessed in accordance with that
appeal decision.

(c) When appeal is required. If you
wish to seek review by a court of any
adverse determination or denial of a
request, you must first appeal it under
this section.

§ 16.46 Requests for amendment or
correction of records.

(a) How made and addressed. Unless
the record is not subject to amendment
or correction as stated in paragraph (f)
of this section, you may make a re-
quest for amendment or correction of a
Department of Justice record about
yourself by writing directly to the De-
partment component that maintains
the record, following the procedures in
§ 16.41. Your request should identify
each particular record in question,
state the amendment or correction
that you want, and state why you be-
lieve that the record is not accurate,
relevant, timely, or complete. You may
submit any documentation that you
think would be helpful. If you believe
that the same record is in more than
one system of records, you should state
that and address your request to each
component that maintains a system of
records containing the record.

(b) Component responses. Within ten
working days of receiving your request
for amendment or correction of
records, a component shall send you a
written acknowledgment of its receipt
of your request, and it shall promptly
notify you whether your request is
granted or denied. If the component

grants your request in whole or in part,
it shall describe the amendment or cor-
rection made and shall advise you of
your right to obtain a copy of the cor-
rected or amended record, in
disclosable form. If the component de-
nies your request in whole or in part, it
shall send you a letter signed by the
head of the component, or the compo-
nent head’s designee, that shall state:

(1) The reason(s) for the denial; and
(2) The procedure for appeal of the

denial under paragraph (c) of this sec-
tion, including the name and business
address of the official who will act on
your appeal.

(c) Appeals. You may appeal a denial
of a request for amendment or correc-
tion to the Office of Information and
Privacy in the same manner as a denial
of a request for access to records (see
§ 16.45) and the same procedures shall
be followed. If your appeal is denied,
you shall be advised of your right to
file a Statement of Disagreement as
described in paragraph (d) of this sec-
tion and of your right under the Pri-
vacy Act for court review of the deci-
sion.

(d) Statements of Disagreement. If your
appeal under this section is denied in
whole or in part, you have the right to
file a Statement of Disagreement that
states your reason(s) for disagreeing
with the Department’s denial of your
request for amendment or correction.
Statements of Disagreement must be
concise, must clearly identify each
part of any record that is disputed, and
should be no longer than one typed
page for each fact disputed. Your
Statement of Disagreement must be
sent to the component involved, which
shall place it in the system of records
in which the disputed record is main-
tained and shall mark the disputed
record to indicate that a Statement of
Disagreement has been filed and where
in the system of records it may be
found.

(e) Notification of amendment/correction
or disagreement. Within 30 working days
of the amendment or correction of a
record, the component that maintains
the record shall notify all persons, or-
ganizations, or agencies to which it
previously disclosed the record, if an
accounting of that disclosure was
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made, that the record has been amend-
ed or corrected. If an individual has
filed a Statement of Disagreement, the
component shall append a copy of it to
the disputed record whenever the
record is disclosed and may also append
a concise statement of its reason(s) for
denying the request to amend or cor-
rect the record.

(f) Records not subject to amendment or
correction. The following records are
not subject to amendment or correc-
tion:

(1) Transcripts of testimony given
under oath or written statements made
under oath;

(2) Transcripts of grand jury proceed-
ings, judicial proceedings, or quasi-ju-
dicial proceedings, which are the offi-
cial record of those proceedings;

(3) Presentence records that origi-
nated with the courts; and

(4) Records in systems of records that
have been exempted from amendment
and correction under Privacy Act, 5
U.S.C. 552a(j) or (k) by notice published
in the FEDERAL REGISTER.

§ 16.47 Requests for an accounting of
record disclosures.

(a) How made and addressed. Except
where accountings of disclosures are
not required to be kept (as stated in
paragraph (b) of this section), you may
make a request for an accounting of
any disclosure that has been made by
the Department to another person, or-
ganization, or agency of any record
about you. This accounting contains
the date, nature, and purpose of each
disclosure, as well as the name and ad-
dress of the person, organization, or
agency to which the disclosure was
made. Your request for an accounting
should identify each particular record
in question and should be made by
writing directly to the Department
component that maintains the record,
following the procedures in § 16.41.

(b) Where accountings are not required.
Components are not required to pro-
vide accountings to you where they re-
late to:

(1) Disclosures for which accountings
are not required to be kept—in other
words, disclosures that are made to
employees within the agency and dis-
closures that are made under the FOIA;

(2) Disclosures made to law enforce-
ment agencies for authorized law en-
forcement activities in response to
written requests from those law en-
forcement agencies specifying the law
enforcement activities for which the
disclosures are sought; or

(3) Disclosures made from law en-
forcement systems of records that have
been exempted from accounting re-
quirements.

(c) Appeals. You may appeal a denial
of a request for an accounting to the
Office of Information and Privacy in
the same manner as a denial of a re-
quest for access to records (see § 16.45)
and the same procedures will be fol-
lowed.

§ 16.48 Preservation of records.
Each component will preserve all

correspondence pertaining to the re-
quests that it receives under this sub-
part, as well as copies of all requested
records, until disposition or destruc-
tion is authorized by title 44 of the
United States Code or the National Ar-
chives and Records Administration’s
General Records Schedule 14. Records
will not be disposed of while they are
the subject of a pending request, ap-
peal, or lawsuit under the Act.

§ 16.49 Fees.
Components shall charge fees for du-

plication of records under the Privacy
Act in the same way in which they
charge duplication fees under § 16.11. No
search or review fee may be charged for
any record unless the record has been
exempted from access under Exemp-
tions (j)(2) or (k)(2) of the Privacy Act.

§ 16.50 Notice of court-ordered and
emergency disclosures.

(a) Court-ordered disclosures. When a
record pertaining to an individual is re-
quired to be disclosed by a court order,
the component shall make reasonable
efforts to provide notice of this to the
individual. Notice shall be given within
a reasonable time after the
component’s’s receipt of the order—ex-
cept that in a case in which the order
is not a matter of public record, the no-
tice shall be given only after the order
becomes public. This notice shall be
mailed to the individual’s last known
address and shall contain a copy of the
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order and description of the informa-
tion disclosed. Notice shall not be
given if disclosure is made from a
criminal law enforcement system of
records that has been exempted from
the notice requirement.

(b) Emergency disclosures. Upon dis-
closing a record pertaining to an indi-
vidual made under compelling cir-
cumstances affecting health or safety,
the component shall notify that indi-
vidual of the disclosure. This notice
shall be mailed to the individual’s last
known address and shall state the na-
ture of the information disclosed; the
person, organization, or agency to
which it was disclosed; the date of dis-
closure; and the compelling cir-
cumstances justifying the disclosure.

§ 16.51 Security of systems of records.

(a) Each component shall establish
administrative and physical controls to
prevent unauthorized access to its sys-
tems of records, to prevent unauthor-
ized disclosure of records, and to pre-
vent physical damage to or destruction
of records. The stringency of these con-
trols shall correspond to the sensitiv-
ity of the records that the controls pro-
tect. At a minimum, each component’s
administrative and physical controls
shall ensure that:

(1) Records are protected from public
view;

(2) The area in which records are
kept is supervised during business
hours to prevent unauthorized persons
from having access to them;

(3) Records are inaccessible to unau-
thorized persons outside of business
hours; and

(4) Records are not disclosed to unau-
thorized persons or under unauthorized
circumstances in either oral or written
form.

(b) Each component shall have proce-
dures that restrict access to records to
only those individuals within the De-
partment who must have access to
those records in order to perform their
duties and that prevent inadvertent
disclosure of records.

[Order No. 2156–98, 63 FR 29600, June 1, 1998,
as amended at 63 FR 34965, June 26, 1998]

§ 16.52 Contracts for the operation of
record systems.

Any approved contract for the oper-
ation of a record system will contain
the standard contract requirements
issued by the General Services Admin-
istration to ensure compliance with
the requirements of the Privacy Act
for that record system. The contract-
ing component will be responsible for
ensuring that the contractor complies
with these contract requirements.

§ 16.53 Use and collection of social se-
curity numbers.

Each component shall ensure that
employees authorized to collect infor-
mation are aware:

(a) That individuals may not be de-
nied any right, benefit, or privilege as
a result of refusing to provide their so-
cial security numbers, unless the col-
lection is authorized either by a stat-
ute or by a regulation issued prior to
1975; and

(b) That individuals requested to pro-
vide their social security numbers
must be informed of:

(1) Whether providing social security
numbers is mandatory or voluntary;

(2) Any statutory or regulatory au-
thority that authorizes the collection
of social security numbers; and

(3) The uses that will be made of the
numbers.

§ 16.54 Employee standards of conduct.
Each component will inform its em-

ployees of the provisions of the Privacy
Act, including the Act’s civil liability
and criminal penalty provisions. Unless
otherwise permitted by law, an em-
ployee of the Department of Justice
shall:

(a) Collect from individuals only the
information that is relevant and nec-
essary to discharge the responsibilities
of the Department;

(b) Collect information about an indi-
vidual directly from that individual
whenever practicable;

(c) Inform each individual from
whom information is collected of:

(1) The legal authority to collect the
information and whether providing it
is mandatory or voluntary;

(2) The principal purpose for which
the Department intends to use the in-
formation;
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(3) The routine uses the Department
may make of the information; and

(4) The effects on the individuals, if
any, of not providing the information;

(d) Ensure that the component main-
tains no system of records without
public notice and that it notifies appro-
priate Department officials of the ex-
istence or development of any system
of records that is not the subject of a
current or planned public notice;

(e) Maintain all records that are used
by the Department in making any de-
termination about an individual with
such accuracy, relevance, timeliness,
and completeness as is reasonably nec-
essary to ensure fairness to the individ-
ual in the determination;

(f) Except as to disclosures made to
an agency or made under the FOIA,
make reasonable efforts, prior to dis-
seminating any record about an indi-
vidual, to ensure that the record is ac-
curate, relevant, timely, and complete;

(g) Maintain no record describing
how an individual exercises his or her
First Amendment rights, unless it is
expressly authorized by statute or by
the individual about whom the record
is maintained, or is pertinent to and
within the scope of an authorized law
enforcement activity;

(h) When required by the Act, main-
tain an accounting in the specified
form of all disclosures of records by the
Department to persons, organizations,
or agencies;

(i) Maintain and use records with
care to prevent the unauthorized or in-
advertent disclosure of a record to any-
one; and

(j) Notify the appropriate Depart-
ment official of any record that con-
tains information that the Privacy Act
does not permit the Department to
maintain.

[Order No. 2156–98, 63 FR 29600, June 1, 1998,
as amended at 63 FR 34965, June 26, 1998]

§ 16.55 Other rights and services.

Nothing in this subpart shall be con-
strued to entitle any person, as of
right, to any service or to the disclo-
sure of any record to which such person
is not entitled under the Privacy Act.

Subpart E—Exemption of Records
Systems Under the Privacy Act

SOURCE: Order No. 645–76, 41 FR 12640, Mar.
26, 1976, unless otherwise noted.

§ 16.70 Exemption of the Office of the
Attorney General System—limited
access.

(a) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4);
(d); (e) (1), (2) and (3), (e)(4) (G) and (H),
(e)(5); and (g):

(1) General Files System of the Office of
the Attorney General (JUSTICE/OAG–001).

These exemptions apply only to the ex-
tent that information in the system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2), (k)(1), (k)(2), and
(k)(5).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because
making available to a record subject
the accounting of disclosures from
records concerning him/her would re-
veal investigative interest on the part
of the Department of Justice as well as
the recipient agency. This would per-
mit record subjects to impede the in-
vestigation, e.g., destroy evidence, in-
timidate potential witnesses, or flee
the area to avoid inquiries or apprehen-
sion by law enforcement personnel.

(2) From subsection (c)(4) because
this system is exempt from the access
provisions of subsection (d) pursuant to
subsections (j) and (k) of the Privacy
Act.

(3) From subsection (d) because the
records contained in this system relate
to official Federal investigations. Indi-
vidual access to these records might
compromise ongoing investigations, re-
veal confidential informants or con-
stitute unwarranted invasions of the
personal privacy of third parties who
are involved in a certain investigation.
Amendment of the records would inter-
fere with ongoing criminal law enforce-
ment proceedings and impose an im-
possible administrative burden by re-
quiring criminal investigations to be
continuously reinvestigated.

(4) From subsections (e) (1) and (5) be-
cause in the course of law enforcement
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investigations, information may occa-
sionally be obtained or introduced the
accuracy of which is unclear or which
is not strictly relevant or necessary to
a specific investigation. In the inter-
ests of effective law enforcement, it is
appropriate to retain all information
that may aid in establishing patterns
of criminal activity. Moreover, it
would impede the specific investigative
process if it were necessary to assure
the relevance, accuracy, timeliness and
completeness of all information ob-
tained.

(5) From subsection (e)(2) because in
a law enforcement investigation the re-
quirement that information be col-
lected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be informed of the
existence of the investigation and
would therefore be able to avoid detec-
tion, apprehension, or legal obligations
of duties.

(6) From subsection (e)(3) because to
comply with the requirements of this
subsection during the course of an in-
vestigation could impede the informa-
tion gathering process, thus hampering
the investigation.

(7) From subsections (e)(4) (G) and
(H) because this system is exempt from
the access provisions of subsection (d)
pursuant to subsections (j) and (k) of
the Privacy Act.

(8) From subsection (g) because this
system is exempt from the access and
amendment provisions of subsection (d)
pursuant to subsections (j) and (k) of
the Privacy Act.

[Order No. 31–85, 51 FR 751, Jan. 8, 1986]

§ 16.71 Exemption of the Office of the
Deputy Attorney General System—
limited access.

(a) The following systems of records
and exempt from 5 U.S.C. 552a(d)(1) and
(e)(1):

(1) Presidential Appointee Candidate
Records System (JUSTICE/DAG–006).

(2) Presidential Appointee Records System
(JUSTICE/DAG–007).

(3) Special Candidates for Presidential Ap-
pointments Records System (JUSTICE/DAG–
008).

(4) Miscellaneous Attorney Personnel
Records System (JUSTICE/DAG–011).

These exemptions apply only to the ex-
tent that information in these systems
is subject to exemption pursuant to 5
U.S.C. 552a(k)(5).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (d)(1) because
many persons are contacted who, with-
out an assurance of anonymity, refuse
to provide information concerning a
candidate for a Presidential appointee
or Department attorney position. Ac-
cess could reveal the identity of the
source of the information and con-
stitute a breach of the promise of con-
fidentiality on the part of the Depart-
ment of Justice. Such breaches ulti-
mately would restrict the free flow of
information vital to a determination of
a candidate’s qualifications and suit-
ability.

(2) From subsection (e)(1) because in
the collection of information for inves-
tigative and evaluative purposes, it is
impossible to determine in advance
what exact information may be of as-
sistance in determining the qualifica-
tions and suitability of a candidate. In-
formation which may appear irrele-
vant, when combined with other seem-
ingly irrelevant information, can on
occasion provide a composite picture of
a candidate for a position which assists
in determining whether that candidate
should be nominated for appointment.

(c) The following systems of records
are exempt from 5 U.S.C. 552a(c)(3) and
(4); (d); (e)(1), (2), (3) and (5); and (g):

(1) Drug Enforcement Task Force Evalua-
tion and Reporting System (JUSTICE/DAG–
003).

(2) General Files System of the Office of
the Deputy Attorney General (JUSTICE/
DAG–013).

(d) In addition, the Drug Enforce-
ment Task Force Evaluation and Re-
porting System is exempt from 5 U.S.C.
552a(e)(4)(G) and (H). The exemptions
for the Drug Enforcement Task Force
Evaluation and Reporting System
apply only to the extent that informa-
tion is subject to exemption pursuant
to 5 U.S.C. 552a(j)(2) and (K)(2). The ex-
emptions for the General Files System
apply only to the extent that informa-
tion is subject to exemption pursuant
to 5 U.S.C. 552a(j)(2), (k)(1), (k)(2) and
(k)(5).
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(e) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because
making available to a record subject
the accounting of disclosures from
records concerning him/her could re-
veal investigative interest on the part
of the Department of Justice, as well
as the recipient agency. This would
permit record subjects to impede the
investigation, e.g., destroy evidence,
intimidate potential witnesses, or flee
the area to avoid inquiries or apprehen-
sion by law enforcement personnel.
Further, making available to a record
subject the accounting of disclosures
could reveal the identity of a confiden-
tial source. In addition, release of an
accounting of disclosures from the
General Files System may reveal infor-
mation that is properly classified pur-
suant to Executive Order 12356, and
thereby cause damage to the national
security.

(2) From subsection (c)(4) because
these systems are exempt from the ac-
cess provisions of subsection (d) pursu-
ant to subsections (j) and (k) of the
Privacy Act.

(3) From subsection (d) because the
records contained in these systems re-
late to official Federal investigations.
Individual access to these records could
compromise ongoing investigations, re-
veal confidential informants and/or
sensitive investigative techniques used
in particular investigations, or con-
stitute unwarranted invasions of the
personal privacy of third parties who
are involved in a certain investigation.
In addition, release of records from the
General Files System may reveal infor-
mation that is properly classified pur-
suant to Executive Order 12356, and
thereby cause damage to the national
security. Amendment of the records in
either of these systems would interfere
with ongoing law enforcement proceed-
ings and impose an impossible adminis-
trative burden by requiring law en-
forcement investigations to be con-
tinuously reinvestigated.

(4) From subsections (e)(1) and (e)(5)
because in the course of law enforce-
ment investigations information may
occasionally be obtained or introduced
the accuracy of which is unclear or
which is not strictly relevant or nec-

essary to a specific investigation. In
the interests of effective law enforce-
ment, it is appropriate to retain all in-
formation that may aid in establishing
patterns of criminal activity. More-
over, it would impede any investigative
process, whether civil or criminal, if it
were necessary to assure the relevance,
accuracy, timeliness and completeness
of all information obtained.

(5) From subsection (e)(2) because in
a law enforcement investigation the re-
quirement that information be col-
lected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be informed of the
existence of the investigation and may
therefore be able to avoid detection,
apprehension, or legal obligations or
duties.

(6) From subsection (e)(3) because to
comply with the requirements of this
subsection during the course of an in-
vestigation could impede the informa-
tion gathering process, thus hampering
the investigation.

(7) From subsections (e)(4) (G) and
(H) because no access to these records
is available under subsection (d) of the
Privacy Act. (This exemption applies
only to the Drug Enforcement Task
Force Evaluation and Reporting Sys-
tem.)

(8) From subsection (g) because these
systems of records are exempt from the
access and amendment provisions of
subsection (d) pursuant to subsections
(j) and (k) of the Privacy Act.

[Order No. 57–91, 56 FR 58305, Nov. 19, 1991]

§ 16.72 Exemption of Office of the As-
sociate Attorney General System—
limited access.

(a) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4);
(d); (e)(1), (2), (3) and (5); and (g):

(1) General Files System of the Office of
the Associate Attorney General (JUSTICE/
AAG–001).

These exemptions apply only to the ex-
tent that information in the system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2), (k)(1), (k)(2) and (k)(5).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:
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(1) From subsection (c)(3) because
making available to a record subject
the accounting of disclosures from
records concerning him/her could re-
veal investigative interest on the part
of the Department of Justice, as well
as the recipient agency. This would
permit record subjects to impede the
investigation, e.g., destroy evidence,
intimidate potential witnesses, or flee
the area to avoid inquiries or apprehen-
sion by law enforcement personnel.
Further, making available to a record
subject the accounting of disclosures
could reveal the identity of a confiden-
tial source. In addition, release of an
accounting of disclosures may reveal
information that is properly classified
pursuant to Executive Order 12356, and
thereby cause damage to the national
security.

(2) From subsection (c)(4) because
this system is exempt from the access
provisions of subsection (d) pursuant to
subsections (j)(2), (k)(1), (k)(2) and
(k)(5) of the Privacy Act.

(3) From subsection (d) because the
records contained in this system relate
to official Federal investigations. Indi-
vidual access to these records could
compromise ongoing investigations, re-
veal confidential informants and/or
sensitive investigative techniques used
in particular investigations, or con-
stitute unwarranted invasions of the
personal privacy of third parties who
are involved in a certain investigation.
In addition, release of these records
may reveal information that is prop-
erly classified pursuant to Executive
Order 12356, and thereby cause damage
to the national security. Amendment
of the records in this system would
interfere with ongoing law enforcement
proceedings and impose an impossible
administrative burden by requiring law
enforcement investigations to be con-
tinuously reinvestigated.

(4) From subsections (e)(1) and (e)(5)
because in the course of law enforce-
ment investigations information may
occasionally be obtained or introduced
the accuracy of which is unclear or
which is not strictly relevant or nec-
essary to a specific investigation. In
the interests of effective law enforce-
ment, it is appropriate to retain all in-
formation that may aid in establishing
patterns of criminal activity. More-

over, it would impede any investigative
process, whether civil or criminal, if it
were necessary to assure the relevance,
accuracy, timeliness and completeness
of all information obtained.

(5) From subsection (e)(2) because in
a law enforcement investigation the re-
quirement that information be col-
lected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be informed of the
existence of the investigation and may
therefore be able to avoid detection,
apprehension, or legal obligations or
duties.

(6) From subsection (e)(3) because to
comply with the requirements of this
subsection during the course of an in-
vestigation could impede the informa-
tion gathering process, thus hampering
the investigation.

(7) From subsection (g) because this
system of records is exempt from the
access and amendment provisions of
subsection (d) pursuant to subsections
(j)(2), (k)(1), (k)(2) and (k)(5) of the Pri-
vacy Act.

[Order No. 57–91, 56 FR 58305, Nov. 19, 1991]

§ 16.73 Exemption of Office of Legal
Policy System—limited access.

(a) The following system of records is
exempt from 5 U.S.C 552a (d)(1), (2), (3)
and (4); (e)(1) and (2), (e)(4)(G) and (H),
(e)(5); and (g):

(1) Freedom of Information and Privacy
Appeals Index (JUSTICE/OLP–001).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2), (k)(2) and (k)(5).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsections (d)(1), (2), (3),
and (4) to the extent that information
in this record system relates to official
Federal investigations and matters of
law enforcement. Individual access to
these records might compromise ongo-
ing investigations, reveal confidential
informants or constitute unwarranted
invasions of the personal privacy of
third parties who are involved in a cer-
tain investigation. Amendment of the
records would interfere with ongoing
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criminal law enforcement proceedings
and impose an impossible administra-
tive burden by requiring criminal in-
vestigations to be continuously re-
investigated.

(2) From subsections (e)(1) and (5) be-
cause in the course of law enforcement
investigations, information may occa-
sionally be obtained or introduced the
accuracy of which is unclear or which
is not strictly relevant or necessary to
a specific investigation. In the inter-
ests of effective law enforcement, it is
appropriate to retain all information
that may aid in establishing patterns
of criminal activity. Moreover, it
would impede the specific investigative
process if it were necessary to assure
the relevance, accuracy, timeliness,
and completeness of all information
obtained.

(3) From subsection (e)(2) because in
a law enforcement investigation the re-
quirement that information be col-
lected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be informed of the
existence of the investigation and
would therefore be able to avoid detec-
tion, apprehension, or legal obligations
or duties.

(4) From subsections (e)(4)(G) and (H)
because this system is exempt from the
access provisions of subsection (d) pur-
suant to subsections (j) and (k) of the
Privacy Act.

(5) From subsection (g) because this
system is exempt from the access pro-
visions of subsection (d) pursuant to
subsections (j) and (k) of the Privacy
Act.

(c) The following system of records is
exempt from 5 U.S.C. 552a(d)(1) and
(e)(1):

(1) U.S. Judges Records System (JUSTICE/
OLP–002).

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(k)(5).

(d) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (d)(1) because
many persons are contracted who,
without an assurance of anonymity,

refuse to provide information concern-
ing a candidate for a judgeship. Access
could reveal the identity of the source
of the information and constitute a
breach of the promised confidentiality
on the part of the Department. Such
breaches ultimately would restrict the
free flow of information vital to the de-
termination of a candidate’s qualifica-
tions and suitability.

(2) From subsection (e)(1) because in
the collection of information for inves-
tigative and evaluative purposes, it is
impossible to determine advance what
exact information may be of assistance
in determining the qualifications and
suitability of a candidate. Information
which may seem irrelevant, when com-
bined with other seemingly irrelevant
information, can on occasion provide a
composite picture of a candidate which
assists in determining whether that
candidate should be nominated for ap-
pointment.

(e) The following system of records is
exempt from U.S.C. 552a(c) (3) and (4);
(d); (e)(1), (2) and (3), (e)(4)(G) and (H)
(e)(5); and (g):

(1) General Files System of the Office of
Legal Policy (JUSTICE/OLP–003).

These exemptions apply only to the ex-
tent that information in the system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2), (k)(1), (k)(2), and
(k)(5).

(f) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because
making available to a record subject
the accounting of disclosures from
records concerning him/her would re-
veal investigative interest on the part
of the Department as well as the recipi-
ent agency. This would permit record
subjects to impede the investigation,
e.g., destroy evidence, intimidate po-
tential witnesses, or flee the area to
avoid inquiries or apprehension by law
enforcement personnel.

(2) From subsection (c)(4) because
this system is exempt from the access
provisions of subsection (d) pursuant to
subsections (j) and (k) of the Privacy
Act.

(3) From subsection (d) because the
records contained in this system relate
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to official Federal investigations. Indi-
vidual access to these records might
compromise ongoing investigations, re-
veal confidential informants, or con-
stitute unwarranted invasions of the
personal privacy of third parties who
are involved in a certain investigation.
Amendment of records would interfere
with ongoing criminal law enforcement
proceedings and impose an impossible
administrative burden by requiring
criminal investigations to be continu-
ously reinvestigated.

(4) From subsections (e) (1) and (5) be-
cause in the course of law enforcement
investigations, information may occa-
sionally be obtained or introduced the
accuracy of which is unclear or which
is not strictly relevant or necessary to
a specific investigation. In the inter-
ests of effective law enforcement, it is
appropriate to retain all information
since it may aid in establishing pat-
terns of criminal activity. Moreover, it
would impede the specific investigation
process if it were necessary to assure
the relevance, accuracy, timeliness and
completeness of all information ob-
tained.

(5) From subsections (e)(2) because in
a law enforcement investigation the re-
quirement that information be col-
lected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be informed of the
existence of the investigation and
would therefore be able to avoid detec-
tion, apprehension, or legal obligations
and duties.

(6) From subsection (e)(3) because to
comply with the requirements of this
subsection during the course of an in-
vestigation could impede the informa-
tion gathering process, thus hampering
the investigation.

(7) From subsections (e)(4) (G) and
(H) because this system is exempt from
the access provisions of subsection (d)
pursuant to subsections (j) and (k) of
the Privacy Act.

(8) From subsection (g) because this
system is exempt from the access and
amendment provisions of subsection (d)
pursuant to subsections (j) and (k) of
the Privacy Act.

(g) The following system of records is
exempt from 5 U.S.C. 552a (c)(3) and (4);

(d); (e)(1), (2) and (3), (e)(4)(G) and (H),
(e)(5); and (g):

(1) Declassification Review System (JUS-
TICE/OLP-004).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552(j)(2), (k)(1), (k)(2), and (k)(5).

(h) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because
making available to a record subject
the accounting of disclosures from
records concerning him/her would re-
veal investigative interest on the part
of the Department of Justice as well as
the recipient agency. This would per-
mit record subjects to impede the in-
vestigation e.g., destroy evidence, in-
timidate potential witnesses, or flee
the area to avoid inquiries or apprehen-
sion by law enforcement personnel.

(2) From subsection (c)(4) because
this system is exempt from the access
provisions of subsection (d) pursuant to
subsections (j) and (k) of the Privacy
Act.

(3) From subsection (d) to the extent
that information in this record system
relates to official Federal investiga-
tions and matters of law enforcement
and/or is properly classified pursuant
to E.O. 12356. Individual access to these
records might compromise ongoing in-
vestigations, reveal confidential
sources or constitute unwarranted in-
vasions of the personal privacy of third
parties who are involved in a certain
investigation, or jepoardize national
security or foreign policy interests.
Amendment of the records would inter-
fere with ongoing criminal law enforce-
ment proceedings and impose an im-
possible administrative burden by re-
quiring criminal investigations to be
continuously reinvestigated.

(4) From subsections (e) (1) and (5) be-
cause in the course of law enforcement
investigations, information may occa-
sionally be obtained or introduced the
accuracy of which is unclear or which
is not strictly relevant or necessary to
a specific investigation. In the inter-
ests of effective law enforcement, it is
appropriate to retain all information
which may aid in establishing patterns
of criminal activity. Moreover, it
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would impede the specific investigative
process if it were necessary to assure
the relevance, accuracy, timeliness,
and completeness of all information
obtained.

(5) From subsection (e)(2) because in
a law enforcement investigation the re-
quirement that information be col-
lected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be informed of the
existence of the investigation and
would therefore be able to avoid detec-
tion, apprehension, or legal obligations
or duties.

(6) From subsection (e)(3) because to
comply with the requirements of this
subsection during the course of an in-
vestigation could impede the informa-
tion gathering process, thus hampering
the investigation.

(7) From subsections (e)(4) (G) and
(H), and (g) because this system is ex-
empt from the access provisions of sub-
section (d) pursuant to subsections (j)
and (k) of the Privacy Act.

[Order No. 34–85, 51 FR 754, Jan. 8, 1986. Re-
designated by Order No. 6–86, 51 FR 15476,
Apr. 24, 1986 and further redesignated and
amended by Order No. 19–86, 51 FR 39373, Oct.
28, 1986]

§ 16.74 Exemption of Office of Intel-
ligence Policy and Review Sys-
tems—limited access.

(a) The following systems of records
is exempt from 5 U.S.C. 552a (c)(3),
(c)(4), (d), (e)(2), (e)(3), (e)(4)(G),
(e)(4)(H), (e)(8), (f) and (g);

(1) Policy and Operational Records System
(JUSTICE/OIPR-001);

(2) Foreign Intelligence Surveillance Act
Records System (JUSTICE/OIPR-002);

(3) Litigation Records System (JUSTICE/
OIPR-003); and

(4) Domestic Security/Terrorism Investiga-
tions Records System (JUSTICE/OIPR-004).

These exemptions apply only to the ex-
tent that information in those systems
is subject to exemption pursuant to 5
U.S.C. 552a(j)(2), (k)(1) and (k)(2).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because re-
lease of the disclosure accounting
would put the target of a surveillance

or investigation on notice of the inves-
tigation or surveillance and would
thereby seriously hinder authorized
United States intelligence activities.

(2) From subsections (c)(4), (d),
(e)(4)(G), (e)(4)(H), (f) and (g) because
these provisions contemplate individ-
ual access to records and such access
would compromise ongoing surveil-
lances or investigations and reveal the
sources and methods of an investiga-
tion.

(3) From subsection (e)(2) because, al-
though this office does not conduct in-
vestigations, the collection efforts of
agencies that supply information to
this office would be thwarted if the
agency were required to collect infor-
mation with the subject’s knowledge.

(4) From subsections (e)(3) and (e)(8)
because disclosure and notice would
provide the subject with substantial in-
formation which could impede of com-
promise an investigation. For example,
an investigatory subject could, once
made aware that an investigation was
ongoing, alter his manner of engaging
in intelligence or terrorist activities in
order to avoid detection.

[Order No. 19–86, 51 FR 39374, Oct. 28, 1986]

§ 16.75 Exemption of the Office of the
Inspector General Systems/Limited
Access.

(a) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(j)(2) from subsections (c)
(3) and (4), (d), (e)(1), (2), (3), (5), and (8),
and (g) of 5 U.S.C. 552a. In addition, the
following system of records is exempt-
ed pursuant to the provisions of 5
U.S.C. 552a(k)(1) and (k)(2) from sub-
sections (c)(3), (d), and (e)(1) of 5 U.S.C.
552a:

(1) Office of the Inspector General Inves-
tigative Records (JUSTICE/OIG–001).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2), (k)(1) and (k)(2).
Where compliance would not appear to
interfere with or adversely affect the
law enforcement process, and/or where
it may be appropriate to permit indi-
viduals to contest the accuracy of the
information collected, e.g., public

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00240 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



247

Department of Justice § 16.75

source materials, the applicable ex-
emption may be waived, either par-
tially or totally, by the Office of the
Inspector General (OIG).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because re-
lease of disclosure accounting could
alert the subject of an investigation of
an actual or potential criminal, civil,
or regulatory violation to the existence
of the investigation and the fact that
they are subjects of the investigation,
and reveal investigative interest by not
only the OIG, but also by the recipient
agency. Since release of such informa-
tion to the subjects of an investigation
would provide them with significant in-
formation concerning the nature of the
investigation, release could result in
the destruction of documentary evi-
dence, improper influencing of wit-
nesses, endangerment of the physical
safety of confidential sources, wit-
nesses, and law enforcement personnel,
the fabrication of testimony, flight of
the subject from the area, and other
activities that could impede or com-
promise the investigation. In addition,
accounting for each disclosure could
result in the release of properly classi-
fied information which would com-
promise the national defense or disrupt
foreign policy.

(2) From subsection (c)(4) because
this system is exempt from the access
provisions of subsection (d) pursuant to
subsections (j) and (k) of the Privacy
Act.

(3) From the access and amendment
provisions of subsection (d) because ac-
cess to the records contained in this
system of records could inform the sub-
ject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, of the existence of that in-
vestigation; of the nature and scope of
the information and evidence obtained
as to his activities; of the identity of
confidential sources, witnesses, and
law enforcement personnel, and of in-
formation that may enable the subject
to avoid detection or apprehension.
These factors would present a serious
impediment to effective law enforce-
ment where they prevent the successful
completion of the investigation, endan-
ger the physical safety of confidential

sources, witnesses, and law enforce-
ment personnel, and/or lead to the im-
proper influencing of witnesses, the de-
struction of evidence, or the fabrica-
tion of testimony. In addition, grant-
ing access to such information could
disclose security-sensitive or confiden-
tial business information or informa-
tion that would constitute an unwar-
ranted invasion of the personal privacy
of third parties. Finally, access to the
records could result in the release of
properly classified information which
would compromise the national defense
or disrupt foreign policy. Amendment
of the records would interfere with on-
going investigations and law enforce-
ment activities and impose an impos-
sible administrative burden by requir-
ing investigations to be continuously
reinvestigated.

(4) From subsection (e)(1) because the
application of this provision could im-
pair investigations and interfere with
the law enforcement responsibilities of
the OIG for the following reasons:

(i) It is not possible to detect rel-
evance or necessity of specific informa-
tion in the early stages of a civil,
criminal or other law enforcement in-
vestigation, case, or matter, including
investigations in which use is made of
properly classified information. Rel-
evance and necessity are questions of
judgment and timing, and it is only
after the information is evaluated that
the relevance and necessity of such in-
formation can be established.

(ii) During the course of any inves-
tigation, the OIG may obtain informa-
tion concerning actual or potential vio-
lations of laws other than those within
the scope of its jurisdiction. In the in-
terest of effective law enforcement, the
OIG should retain this information, as
it may aid in establishing patterns of
criminal activity, and can provide val-
uable leads for Federal and other law
enforcement agencies.

(iii) In interviewing individuals or
obtaining other forms of evidence dur-
ing an investigation, information may
be supplied to an investigator which re-
lates to matters incidental to the pri-
mary purpose of the investigation but
which may relate also to matters under
the investigative jurisdiction of an-
other agency. Such information cannot
readily be segregated.
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(5) From subsection (e)(2) because, in
some instances, the application of this
provision would present a serious im-
pediment to law enforcement for the
following reasons:

(i) The subject of an investigation
would be placed on notice as to the ex-
istence of an investigation and would
therefore be able to avoid detection or
apprehension, to improperly influence
witnesses, to destroy evidence, or to
fabricate testimony.

(ii) In certain circumstances the sub-
ject of an investigation cannot be re-
quired to provide information to inves-
tigators, and information relating to a
subject’s illegal acts, violations of
rules of conduct, or any other mis-
conduct must be obtained from other
sources.

(iii) In any investigation it is nec-
essary to obtain evidence from a vari-
ety of sources other than the subject of
the investigation in order to verify the
evidence necessary for successful liti-
gation.

(6) From subsection (e)(3) because the
application of this provision would pro-
vide the subject of an investigation
with substantial information which
could impede or compromise the inves-
tigation. Providing such notice to a
subject of an investigation could inter-
fere with an undercover investigation
by revealing its existence, and could
endanger the physical safety of con-
fidential sources, witnesses, and inves-
tigators by revealing their identities.

(7) From subsection (e)(5) because the
application of this provision would pre-
vent the collection of any data not
shown to be accurate, relevant, timely,
and complete at the moment it is col-
lected. In the collection of information
for law enforcement purposes, it is im-
possible to determine in advance what
information is accurate, relevant,
timely, and complete. Material which
may seem unrelated, irrelevant, or in-
complete when collected may take on
added meaning or significance as an in-
vestigation progresses. The restrictions
of this provision could interfere with
the preparation of a complete inves-
tigative report, and thereby impede ef-
fective law enforcement.

(8) From subsection (e)(8) because the
application of this provision could pre-
maturely reveal an ongoing criminal

investigation to the subject of the in-
vestigation, and could reveal investiga-
tive techniques, procedures, or evi-
dence.

(9) From subsection (g) to the extent
that this system is exempt from the ac-
cess and amendment provisions of sub-
section (d) pursuant to subsections
(j)(2) and (k)(1) and (k)(2) of the Pri-
vacy Act.

(c) The following system of records is
exempted from 5 U.S.C. 552a(d).

(1) Office of the Inspector General, Free-
dom of Information/Privacy Acts (FOI/PA)
Records (JUSTICE/OIG–003).

This exemption applies only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2), (k)(1), and (k)(2). To
the extent that information in a record
pertaining to an individual does not re-
late to official Federal investigations
and law enforcement matters, the ex-
emption does not apply. In addition,
where compliance would not appear to
interfere with or adversely affect the
overall law enforcement process, the
applicable exemption may be waived by
the Office of the Inspector General
(OIG).

(d) Exemption from subsection (d) is
justified for the following reasons:

(1) From the access and amendment
provisions of subsection (d) because ac-
cess to the records contained in this
system of records could inform the sub-
ject of an investigation of an actual or
potential criminal, civil, or regulatory
violation of the existence of that inves-
tigation; of the nature and scope of the
information and evidence obtained as
to his activities; of the identity of con-
fidential sources, witnesses, and law
enforcement personnel; and of informa-
tion that may enable the subject to
avoid detection or apprehension. These
factors would present a serious impedi-
ment to effective law enforcement
where they prevent the successful com-
pletion of the investigation, endanger
the physical safety of confidential
sources, witnesses, and law enforce-
ment personnel, and/or lead to the im-
proper influencing of witnesses, the de-
struction of evidence, or the fabrica-
tion of testimony. In addition, grant-
ing access to such information could
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disclose security-sensitive or confiden-
tial business information or informa-
tion that would constitute an unwar-
ranted invasion of the personal privacy
of third parties. Finally, access to the
records could result in the release of
properly classified information which
would compromise the national defense
or disrupt foreign policy. Amendment
of the records would interfere with on-
going investigations and law enforce-
ment activities and impose an impos-
sible administrative burden by requir-
ing investigations to be continuously
reinvestigated.

(2) [Reserved]

[Order No. 63–92, 57 FR 8263, Mar. 9, 1992, as
amended by Order No. 64–92, 57 FR 8263, Mar.
9, 1992]

§ 16.76 Exemption of Justice Manage-
ment Division.

(a) The following system of records is
exempt from 5 U.S.C. 552a(d):

(1) Controlled Substances Act Nonpublic
Records (JUSTICE/JMD–002).

This exemption applies only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(b) Exemption from subsection (d) is
justified for the following reasons:

(1) Public Law 91–513 (Controlled Sub-
stances Act), section 404(b) states that
the nonpublic record ‘‘shall be retained
by the Department of Justice solely for
the purpose of use by the courts in de-
termining whether or not, in subse-
quent proceedings, such person quali-
fies under this subsection.’’

(2) Information in this system con-
sists of arrest records, including those
of co-defendants. The records include
reports of informants and investiga-
tions. Therefore, access could disclose
investigative techniques, reveal the
identity of confidential sources, and in-
vade the privacy of third parties.

(c) The following system of records is
exempt from 5 U.S.C. 552a(d):

(1) Security Clearance Information System
(SCIS) (JUSTICE/JMD–008)—Limited access.

This exemption applies only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2) and (k)(5).

(d) Exemption from subsection (d) is
justified for the following reason:

(1) Access to records in the system
would reveal the identity(ies) of the
source(s) of information collected in
the course of a background investiga-
tion. Such knowledge might be harmful
to the source who provided the infor-
mation as well as violate the explicit
or implicit promise of confidentiality
made to the source during the inves-
tigation. Access may also reveal infor-
mation relating to actual or potential
criminal investigations.

(2) [Reserved]
(e) Consistent with the legislative

purpose of the Privacy Act of 1974, the
Justice Management Division will
grant access to nonexempt material in
SCIS records which are maintained by
the Security Programs Staff. Disclo-
sure will be governed by the Depart-
ment’s Privacy regulations, but will be
limited to the extent that the identity
of confidential sources will not be com-
promised; subjects of an investigation
of an actual or potential criminal vio-
lation will not be alerted to the inves-
tigation; the physical safety of wit-
nesses, informants and law enforce-
ment personnel will not be endangered;
the privacy of third parties will not be
violated; and that the disclosure would
not otherwise impede effective law en-
forcement. Whenever possible, informa-
tion of the above nature will be deleted
from the requested documents and the
balance made available. The control-
ling principle behind this limited ac-
cess is to allow disclosures except
those indicated above. The decisions to
release information from this system
will be made on a case-by-case basis.

(f) The following system of records is
exempt from 5 U.S.C. 552a(d);

(1) Freedom of Information/Privacy Act
Records System (JUSTICE/JMD–019).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(k)(2).

(g) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (d) because of the
need to safeguard the identity of con-
fidential informants and avoid inter-
ference with ongoing investigations or
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law enforcement activities by prevent-
ing premature disclosure of informa-
tion relating to those efforts.

(2) [Reserved]
(h) Consistent with the legislative

purpose of the Privacy Act of 1974, the
Justice Management Division will
grant access to non-exempt material in
FOIA/PA records. Exemptions will
apply only to the extent that other
correspondence or internal memoranda
retained with the request file contain
investigatory material for law enforce-
ment purposes.

[Order No. 645–76, 41 FR 12640, Mar. 26, 1976,
as amended by Order No. 688–77, 42 FR 9999,
Feb. 18, 1977; Order No. 899–80, 45 FR 43703,
June 30, 1980; Order No. 6–86, 51 FR 15476, Apr.
24, 1986]

§ 16.77 Exemption of U.S. Trustee Pro-
gram System—limited access.

(a) The following system of records is
exempt from 5 U.S.C. 552a (c) (3) and
(4); (d); (e) (1), (2) and (3), (e)(4) (G) and
(H), (e) (5) and (8); (f) and (g):

(1) U.S. Trustee Program Case Referral
System, JUSTICE/UST–004.

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(j)(2) and (k)(2).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because the
release of the disclosure accounting
would permit the subject of an inves-
tigation to obtain valuable information
concerning the nature of that inves-
tigation. This would permit record sub-
jects to impede the investigation, e.g.,
destroy evidence, intimidate potential
witnesses, or flee the area to avoid in-
quiries or apprehension by law enforce-
ment personnel.

(2) From subsection (c)(4) since an ex-
emption being claimed for subsection
(d) makes this subsection inapplicable.

(3) From subsection (d) because ac-
cess to the records contained in this
system might compromise ongoing in-
vestigations, reveal confidential in-
formants, or constitute unwarranted
invasions of the personal privacy of
third parties who are involved in a cer-
tain investigation. Amendment of the
records would interfere with ongoing

criminal law enforcement proceedings
and impose an impossible administra-
tive burden by requiring criminal in-
vestigations to be continuously re-
investigated.

(4) From subsections (e)(1) and (e)(5)
because in the course of law enforce-
ment investigations, information may
occasionally be obtained or introduced
the accuracy of which is unclear or
which is not strictly relevant or nec-
essary to a specific investigation. In
the interest of effective law enforce-
ment, it is appropriate to retain all in-
formation that may aid in establishing
patterns of criminal activity. More-
over, it would impede the specific in-
vestigative process if it were necessary
to assure the relevance, accuracy,
timeliness, and completeness of all in-
formation obtained.

(5) From subsection (e)(2) because in
a criminal investigation the require-
ment that information be collected to
the greatest extent possible from the
subject individual would present a seri-
ous impediment to law enforcement be-
cause the subject of the investigation
would be placed on notice as to the ex-
istence of the investigation and would
therefore be able to avoid detection or
apprehension, to influence witnesses
improperly, to destroy evidence, or to
fabricate testimony.

(6) From subsection (e)(3) because the
requirement that individuals supplying
information be provided with a form
stating the requirements of subsection
(e)(3) would constitute a serious im-
pediment to law enforcement in that it
would compromise the existence of a
confidential investigation or reveal the
identity of witnesses or confidential in-
formants.

(7) From subsections (e)(4) (G) and
(H) because this system of records is
exempt from the access provisions of
subsection (d) pursuant to subsections
(j) and (k).

(8) From subsection (e)(8) because the
individual notice requirement of this
subsection could present a serious im-
pediment to law enforcement in that
this could interfere with the U.S. At-
torney’s ability to issue subpoenas.

(9) From subsections (f) and (g) be-
cause this system has been exempted
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from the access provisions of sub-
section (d).

[Order No. 1–87, 52 FR 3631, Feb. 5, 1987]

§ 16.78 Exemption of the Special Coun-
sel for Immigration-Related, Unfair
Employment Practices Systems.

(a) The following system of records is
exempt from 5 U.S.C. 552a(c)(3) and (d).

(1) Central Index File and Associated
Records, JUSTICE/OSC–001.

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(k)(2).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because the
release of the disclosure accounting
would permit the subject of an inves-
tigation to obtain valuable information
concerning the nature of that inves-
tigation. This would permit record sub-
jects to impede the investigation, e.g.,
destroy evidence, intimidate potential
witnesses, or flee the area to avoid in-
quiries.

(2) From subsection (d) because ac-
cess to the records might compromise
ongoing investigations, reveal con-
fidential informants, or constitute un-
warranted invasions of the personal
privacy of third parties who are in-
volved in a certain investigation.

[Order No. 10–88, 53 FR 7735, Mar. 10, 1988]

§ 16.79 Exemption of Pardon Attorney
Systems.

(a) The following systems of records
are exempt from 5 U.S.C. 552a(d):

(1) Executive Clemency Files (JUSTICE
/OPA–001).

(2) Freedom of Information/Privacy Acts
(FOI/PA) Request File (JUSTICE/OPA–003).

These exemptions apply only to the ex-
tent that information in these systems
is subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(b) Exemption from subsection (d) is
justified for the following reasons:

(1) Executive Clemency Files contain
investigatory and evaluative reports
relating to applicants for Executive
clemency. The FOI/PA Request File
contains copies of documents from the
Executive Clemency Files which have

not been released either in whole or in
part pursuant to certain provisions of
the FOI/PA. Release of such informa-
tion to the subject would jeopardize
the integrity of the investigative proc-
ess, invade the right of candid and con-
fidential communciations among offi-
cials concerned with recommending
clemency decisions to the President,
and disclose the identity of persons
who furnished information to the Gov-
ernment under an express or implied
promise that their identities would be
held in confidence.

(2) The purpose of the creation and
maintenance of the Executive Clem-
ency Files is to enable the Pardon At-
torney to prepare for the President’s
ultimate decisions on matters which
are within the President’s exclusive ju-
risdiction by reason of Article II, Sec-
tion 2, Clause 1 of the Constitution,
which commits pardons to the exclu-
sive discretion of the President.

[Order No. 26–88, 53 FR 51542, Dec. 22, 1988]

§ 16.80 Exemption of Office of Profes-
sional Responsibility System—lim-
ited access.

(a) The following system of records is
exempt from 5 U.S.C. 552a(c)(3) and (4),
(d), (e)(1), (2) and (3), (e)(4)(G) and (H),
(e)(5) and (8), (f) and (g):

(1) Office of Professional Responsibility
Record Index (JUSTICE/OPR–001).

These exemptions apply only to the ex-
tent that information in the system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2), (k)(1), (k)(2), and
(k)(5).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because re-
lease of the disclosure accounting
would enable the subject of an inves-
tigation to gain information concern-
ing the existence, nature and scope of
the investigation and seriously hamper
law enforcement efforts.

(2) From subsections (c)(4), (d),
(e)(4)(G) and (H), (f) and (g) because
these provisions concern individual ac-
cess to records and such access might
compromise ongoing investigations, re-
veal confidential informants and con-
stitute unwarranted invasions of the
personal privacy of third persons who
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provide information in connection with
a particular investigation.

(3) From subsections (e)(1) and (5) be-
cause the collection of information
during an investigation necessarily in-
volves material pertaining to other
persons or events which is appropriate
in a thorough investigation, even
though portions thereof are not ulti-
mately connected to the person or
event subject to the final action or rec-
ommendation of the Office of Profes-
sional Responsibility.

(4) From subsection (e)(2) because
collecting the information from the
subject would thwart the investigation
by placing the subject on notice of the
investigation.

(5) From subsections (e)(3) and (e)(8)
because disclosure and notice would
provide the subject with substantial in-
formation which could impede or com-
promise the investigation. For exam-
ple, an investigatory subject occupying
a supervisory position could, once
made aware that a misconduct inves-
tigation was ongoing, put undue pres-
sure on subordinates so as to preclude
their cooperation with investigators.

[Order No. 58–81, 46 FR 3509, Jan. 15, 1981]

§ 16.81 Exemption of United States At-
torneys Systems—limited access.

(a) The following systems of records
are exempt from 5 U.S.C. 552a(c) (3) and
(4), (d), (e) (1), (2) and (3), (e)(4) (G) and
(H), (e) (5) and (8), (f), and (g):

(1) Citizen Complaint Files (JUSTICE/
USA–003).

(2) Civil Case Files (JUSTICE/USA–005).
(3) Consumer Complaints (JUSTICE/USA–

006).
(4) Criminal Case Files (JUSTICE/USA–

007).
(5) Kline-District of Columbia and Mary-

land-Stock and Land Fraud Interrelationship
Filing System (JUSTICE/USA–009).

(6) Major Crimes Division Investigative
Files (JUSTICE/USA–010).

(7) Prosecutor’s Management Information
System (PROMIS) (JUSTICE/USA–011).

(8) United States Attorney, District of Co-
lumbia Superior Court Division, Criminal
Files (JUSTICE/USA–013).

(9) Pre-trial Diversion Program Files (JUS-
TICE/USA–014).

These exemptions apply to the extent
that information in these systems is
subject to exemption pursuant to
U.S.C. 552a(j)(2), (k)(1) and (k)(2).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because the
release of the disclosure accounting,
for disclosures pursuant to the routine
uses published for these systems, would
permit the subject of a criminal inves-
tigation and/or civil case or matter
under investigation, litigation, regu-
latory or administrative review or ac-
tion, to obtain valuable information
concerning the nature of that inves-
tigation, case or matter and present a
serious impediment to law enforcement
or civil legal activities.

(2) From subsection (c)(4) since an ex-
emption is being claimed for sub-
section (d), this subsection will not be
applicable.

(3) From subsection (d) because ac-
cess to the records contained in these
systems would inform the subject of
criminal investigation and/or civil in-
vestigation, matter or case of the ex-
istence of that investigation, provide
the subject of the investigation with
information that might enable him to
avoid detection, apprehension or legal
obligations, and present a serious im-
pediment to law enforcement and other
civil remedies.

(4) From subsection (e)(1) because in
the course of criminal investigations
and/or civil investigations, cases or
matters, the U.S. Attorneys often ob-
tain information concerning the viola-
tion of laws or civil obligations other
than those relating to an active case or
matter. In the interests of effective law
enforcement and civil litigation, it is
necessary that the U.S. Attorneys re-
tain this information since it can aid
in establishing patterns of activity and
provide valuable leads for other agen-
cies and future cases that may be
brought within the U.S. Attorneys’ of-
fices.

(5) From subsection (e)(2) because in
a criminal investigation the require-
ment that information be collected to
the greatest extent possible from the
subject individual would present a seri-
ous impediment to law enforcement in
that the subject of the investigation
would be placed on notice of the exist-
ence of the investigation and would
therefore be able to avoid detection,
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apprehension or legal obligations and
duties.

(6) From subsection (e)(3) because the
requirement that individuals supplying
information be provided with a form
stating the requirements of subsection
(e)(3) would constitute a serious im-
pediment to law enforcement in that it
could compromise the existence of a
confidential investigation, reveal the
identity of confidential sources of in-
formation and endanger the life and
physical safety of confidential inform-
ants.

(7) From subsections (e)(4) (G) and
(H) because these systems of records
are exempt from individual access pur-
suant to subsections (j) and (k) of the
Privacy Act of 1974.

(8) From subsection (e)(5) because in
the collection of information for law
enforcement purposes it is impossible
to determine in advance what informa-
tion is accurate, relevant, timely, and
complete. With the passage of time,
seemingly irrelevant or untimely infor-
mation may acquire new significance
as further investigation brings new de-
tails to light and the accuracy of such
information can only be determined in
a court of law. The restrictions of sub-
section (e)(5) would restrict the ability
of trained investigators and intel-
ligence analysts to exercise their judg-
ment in reporting on investigations
and impede the development of intel-
ligence necessary for effective law en-
forcement.

(9) From subsection (e)(8) because the
individual notice requirements of sub-
section (e)(8) could present a serious
impediment to law enforcement as this
could interfere with the United States
Attorneys’ ability to issue subpoenas
and could reveal investigative tech-
niques and procedures.

(10) From subsection (f) because these
systems of records have been exempted
from the access provisions of sub-
section (d).

(11) From subsection (g) because
these systems of records are compiled
for law enforcement purposes and have
been exempted from the access provi-
sions of subsections (d) and (f).

(c) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e) (1), (2) and (3), (e)(4) (G) and (H),
(e) (5) and (8), (f), and (g):

(1) Freedom of Information Act/Privacy
Act Files (JUSTICE/USA–008)

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(j)(2), (k)(1) and (k)(2).

(d) Because this system contains De-
partment of Justice civil and criminal
law enforcement, investigatory
records, exemptions from the particu-
lar subsections are justified for the fol-
lowing reasons:

(1) From subsection (c)(3) because the
release of the disclosure accounting
would permit the subject of a criminal
investigation and/or civil case or mat-
ter under investigation, in litigation,
or under regulatory or administrative
review or action to obtain valuable in-
formation concerning the nature of
that investigation, case or matter, and
present a serious impediment to law
enforcement or civil legal activities.

(2) From subsection (c)(4) because an
exemption is being claimed for sub-
section (d) of the Act (Access to
Records), rendering this subsection in-
applicable to the extent that this sys-
tem of records is exempted from sub-
section (d).

(3) From subsection (d) because ac-
cess to the records contained in these
systems would inform the subject of a
criminal or civil investigation, matter
or case of the existence of such, and
provide the subject with information
that might enable him to avoid detec-
tion, apprehension or legal obligations,
and present a serious impediment to
law enforcement and other civil rem-
edies. Amendment of the records would
interfere with ongoing criminal law en-
forcement proceedings and impose an
impossible administrative burden by
requiring criminal investigations to be
continuously reinvestigated.

(4) From subsection (e)(1) because in
the course of criminal investigations
and/or civil investigations, cases or
matters, the U.S. Attorneys often ob-
tain information concerning the viola-
tion of laws or civil obligations other
than those relating to an active case or
matter. In the interests of effective law
enforcement and civil litigation, it is
necessary that the U.S. Attorneys re-
tain this information since it can aid
in establishing patterns of activity and
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provide valuable leads for other agen-
cies and future cases that may be
brought within the U.S. Attorneys’ of-
fices.

(5) From subsection (e)(2) because to
collect information to the greatest ex-
tent possible from the subject individ-
ual of a criminal investigation or pros-
ecution would present a serious impedi-
ment to law enforcement in that the
subject of the investigation would be
placed on notice of the existence of the
investigation and would therefore be
able to avoid detection, apprehension,
or legal obligations and duties.

(6) From subsection (e)(3) because to
provide individuals supplying informa-
tion with a form stating the require-
ments of subsection (e)(3) would con-
stitute a serious impediment to law en-
forcement in that it could compromise
the existence of a confidential inves-
tigation, reveal the identity of con-
fidential sources of information, and
endanger the life and physical safety of
confidential informants.

(7) From subsections (e)(4) (G) and
(H) because this system of records is
exempt from the individual access pro-
visions of subsection (d) and the rules
provisions of subsection (f).

(8) From subsection (e)(5) because in
the collection of information for law
enforcement purposes it is impossible
to determine in advance what informa-
tion is accurate, relevant, timely, and
complete. With the passage of time,
seemingly irrelevant or untimely infor-
mation may acquire new significance
as further investigation brings new de-
tails to light and the accuracy of such
information can only be determined in
a court of law. The restrictions of sub-
section (e)(5) would inhibit the ability
of trained investigator and intelligence
analysts to exercise their judgment in
reporting on investigations and impede
the development of intelligence nec-
essary for effective law enforcement.

(9) From subsection (e)(8) because the
individual notice requirements of sub-
section (e)(8) could present a serious
impediment to law enforcement as this
could interfere with the U.S. Attor-
neys’ ability to issue subpoenas and
could reveal investigative techniques
and procedures.

(10) From subsection (f) because this
system has been exempted from the in-

dividual access provisions of subsection
(d).

(11) From subsection (g) because the
records in this system are generally
compiled for law enforcement purposes
and are exempt from the access provi-
sions of subsections (d) and (f), render-
ing subsection (g) inapplicable.

(e) The following systems of records
are exempt from 5 U.S.C. 552a(d)(1) and
(e)(1):

(1) Assistant U.S. Attorneys Applicant
Records System (JUSTICE/USA–016).

(2) Appointed Assistant U.S. Attorneys
Personnel System (JUSTICE/USA–017).

These exemptions apply only to the ex-
tent that information in these systems
is subject to exemption pursuant to 5
U.S.C. 552a(k)(5).

(f) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (d)(1) because
many persons are contacted who, with-
out an assurance of anonymity, refuse
to provide information concerning a
candidate for an Assistant U.S. Attor-
ney position. Access could reveal the
identity of the source of the informa-
tion and constitute a breach of the
promise of confidentiality on the part
of the Department of Justice. Such
breaches ultimately would restrict the
free flow of information vital to a de-
termination of a candidate’s qualifica-
tions and suitability.

(2) From subsection (e)(1) because in
the collection of information for inves-
tigative and evaluative purposes, it is
impossible to determine in advance
what exact information may be of as-
sistance in determining the qualifica-
tions and suitability of a candidate. In-
formation which may appear irrele-
vant, when combined with other seem-
ingly irrelevant information, can on
occasion provide a composite picture of
a candidate for a position which assists
in determining whether that candidate
should be nominated for appointment.

(g) Consistent with the legislative
purpose of the Privacy Act of 1974, the
Executive Office for United States At-
torneys will grant access to nonexempt
material in records which are main-
tained by the U.S. Attorneys. Disclo-
sure will be governed by the Depart-
ment’s Privacy regulations, but will be
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limited to the extent that the identity
of confidential sources will not be com-
promised; subjects of an investigation
of an actual or potential criminal, civil
or regulatory violation will not be
alerted to the investigation; the phys-
ical safety of witnesses, informants and
law enforcement personnel will not be
endangered, the privacy of third par-
ties will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of the above na-
ture will be deleted from the requested
documents and the balance made avail-
able. The controlling principle behind
this limited access is to allow disclo-
sures except those indicated above. The
decisions to release information from
these systems will be made on a case-
by-case basis.

[Order No. 645–76, 41 FR 12640, Mar. 26, 1976,
as amended by Order No. 716–77, 42 FR 23506,
May 9, 1977; Order No. 738–77, 42 FR 38177,
July 27, 1977; Order No. 6–86, 51 FR 15476, Apr.
24, 1986; Order No. 57–91, 56 FR 58306, Nov. 19,
1991]

§ 16.82 Exemption of the National
Drug Intelligence Center Data
Base—limited access.

(a) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(j)(2) from subsections (c)
(3) and (4); (d); (e) (1), (2), and (3);
(e)(4)(I); (e) (5) and (8); and (g) of 5
U.S.C. 552a. In addition, the following
system of records is exempted pursuant
to the provisions of 5 U.S.C. 552a (k)(1)
and (k)(2) from subsections (c)(3), (d),
and (e)(1) and (e)(4)(I) of 5 U.S.C. 552a:

(1) National Drug Intelligence Center
Data Base (JUSTICE/NDIC–001).

(2) [Reserved]
(b) These exemptions apply only to

the extent that information in this sys-
tem is subject to exemption pursuant
to 5 U.S.C. 552a(j)(2), (k)(1), and (k)(2).
Where compliance would not appear to
interfere with or adversely affect the
law enforcement process, and/or where
it may be appropriate to permit indi-
viduals to contest the accuracy of the
information collected, e.g., public
source materials, the applicable ex-
emption may be waived, either par-
tially or totally, by the National Drug
Intelligence Center (NDIC). Exemp-

tions from the particular subsections
are justified for the following reasons:

(1) From subsection (c)(3) for the
same reasons that the system is ex-
empted from the provisions of sub-
section (d).

(2) From subsection (c)(4) because
this system is exempt from the access
provisions of subsection (d) pursuant to
subsection (j)(2) of the Privacy Act.

(3) From subsection (d) because dis-
closure to the subject could alert the
subject of an investigation pertaining
to narcotic trafficking or related activ-
ity of the fact and nature of the inves-
tigation, and/or of the investigative in-
terest of NDIC and other intelligence
or law enforcement agencies (including
those responsible for civil proceedings
related to laws against drug traffick-
ing); lead to the destruction of evi-
dence, improper influencing of wit-
nesses, fabrication of testimony, and/or
flight of the subject; reveal the details
of a sensitive investigative or intel-
ligence technique, or the identity of a
confidential source; or otherwise im-
pede, compromise, or interfere with in-
vestigative efforts and other related
law enforcement and/or intelligence ac-
tivities. In addition, disclosure could
invade the privacy of third parties and/
or endanger the life and safety of law
enforcement personnel, confidential in-
formants, witnesses, and potential
crime victims. Finally, access to
records could result in the release of
properly classified information that
could compromise the national defense
or foreign policy. Amendment of the
records would interfere with ongoing
investigations and law enforcement ac-
tivities and impose an impossible ad-
ministrative burden by requiring inves-
tigations, analyses, and reports to be
continuously reinvestigated and re-
vised.

(4) From subsection (e)(1) because, in
the course of its acquisition, collation,
and analysis of information, NDIC will
need to retain information not imme-
diately shown to be relevant to
counterdrug law enforcement to estab-
lish patterns of activity and to assist
other agencies charged with the en-
forcement of laws and regulations re-
garding drug trafficking and charged
with the acquisition of intelligence re-
lated to international aspects of drug
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trafficking. This consideration applies
equally to information acquired from,
or collated or analyzed for, both law
enforcement agencies and agencies of
the U.S. foreign intelligence commu-
nity.

(5) From subsection (e)(2) because ap-
plication of this provision could
present a serious impediment to law
enforcement in that it would put the
subject of an investigation, study or
analysis on notice of the fact of such
investigation, study, or analysis, there-
by permitting the subject to engage in
conduct intended to frustrate the ac-
tivity; because, in some circumstances,
the subject of an investigation may not
be required to provide to investigators
certain information; and because thor-
ough analysis and investigation may
require seeking information from a
number of different sources.

(6) From subsection (e)(3) (to the ex-
tent applicable) because the require-
ment that individuals supplying infor-
mation be provided a form stating the
requirements of subsection (e)(3) would
constitute a serious impediment to law
enforcement in that it could com-
promise the existence of a confidential
investigation and reveal the identity of
confidential informants and endanger
their lives and safety.

(7) From subsection (e)(4)(I), to the
extent that this subsection is inter-
preted to require more detail regarding
the record sources in this system than
have been published in the FEDERAL
REGISTER. Should the subsection be so
interpreted, exemption from this provi-
sion is necessary to protect the con-
fidentiality of the sources of criminal
and other law enforcement information
and to protect the privacy and physical
safety of witnesses and informants.
Furthermore, greater specificity con-
cerning the sources of properly classi-
fied records could compromise national
defense or foreign policy.

(8) From subsection (e)(5) because the
acquisition, collation, and analysis of
information for law enforcement pur-
poses does not permit advance deter-
mination whether such information is
accurate or relevant, nor can such in-
formation be limited to that which is
complete or apparently timely. Infor-
mation of this type often requires fur-
ther analysis and investigation to de-

velop into a comprehensive whole that
which is otherwise incomplete or even
fragmentary. Moreover, its accuracy is
continually subject to analysis and re-
view, and, upon careful examination,
seemingly irrelevant or untimely infor-
mation may acquire added significance
as additional information brings new
details to light. The restrictions im-
posed by subsection (e)(5) would re-
strict the ability of trained investiga-
tors and intelligence analysts to exer-
cise their judgment in collating and
analyzing information and would im-
pede the development of criminal intel-
ligence necessary for effective law en-
forcement.

(9) From subsection (e)(8) because the
individual notice requirements of sub-
section (e)(8) could present a serious
impediment to law enforcement by re-
vealing investigative techniques, pro-
cedures, or evidence.

(10) From subsection (g) to the extent
that the system is exempt from sub-
section (d).

[Order No. 78–93, 58 FR 41038, Aug. 2, 1993]

§ 16.83 Exemption of the Executive Of-
fice for Immigration Review Sys-
tem—limited access.

(a) The following system of records is
exempt from 5 U.S.C. 552a(d):

(1) The Executive Office for Immigration
Review’s Records and Management Informa-
tion System (JUSTICE/EOIR–001).

This exemption applies only to the ex-
tent that information in the system is
subject to exemption pursuant to 5
U.S.C. 552a(k) (1) and (2).

(b) Exemption from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (d) because ac-
cess to information which has been
properly classified pursuant to an Ex-
ecutive Order could have an adverse ef-
fect on the national security. In addi-
tion, from subsection (d) because unau-
thorized access to certain investiga-
tory material could compromise ongo-
ing or potential investigations; reveal
the identity of confidential informants;
or constitute unwarranted invasions of
the personal privacy of third parties.
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(2) From subsection (d) (2), (3), and (4)
because the record of proceeding con-
stitutes an official record which in-
cludes transcripts of quasi-judicial ad-
ministrative proceedings, investiga-
tory materials, evidentiary materials
such as exhibits, decisional memo-
randa, and other case-related papers.
Administrative due process could not
be achieved by the ex parte ‘‘correc-
tion’’ of such materials by the individ-
ual who is the subject thereof.

[Order No. 18–86, 51 FR 32305, Sept. 11, 1986]

§ 16.84 Exemption of Immigration Ap-
peals System.

(a) The following system of records is
exempt from 5 U.S.C. 552a(d) (2), (3) and
(4):

(1) Decisions of the Board of Immigration
Appeals (JUSTICE/BIA–001).

This exemption applies only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(k).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsections (d) (2), (3) and
(4) because the decisions reflected con-
stitute official records of opinions ren-
dered in quasi-judicial proceedings. Ad-
ministrative due process could not be
achieved by the ex parte ‘‘correction’’
of such opinions by the subject of the
opinion.

§ 16.85 Exemption of U.S. Parole Com-
mission—limited access.

(a) The following systems of records
are exempt from 5 U.S.C. 552a (c) (3)
and (4), (d), (e) (2) and (3), (e)(4) (G) and
(H), (e)(8), (f) and (g):

(1) Docket Scheduling and Control System
(JUSTICE/PRC–001).

(2) Inmate and Supervision Files System
(JUSTICE/PRC–003).

(3) Labor and Pension Case, Legal File, and
General Correspondence System (JUSTICE/
PRC–004).

(4) Statistical, Educational and Develop-
mental System (JUSTICE/PRC–006).

(5) Workload Record, Decision Result, and
Annual Report System (JUSTICE/PRC–007).

These exemptions apply only to the ex-
tent that information in these systems
is subject to exemptions pursuant to 5
U.S.C. 552a(j)(2).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because re-
vealing disclosure of accountings to in-
mates and persons on supervision could
compromise legitimate law enforce-
ment activities and U.S. Parole Com-
mission responsibilities.

(2) From subsection (c)(4) because the
exemption from subsection (d) will
make notification of disputes inap-
plicable.

(3) From subsection (d) because this
is essential to protect internal proc-
esses by which Commission personnel
are able to formulate decisions and
policies with regard to federal pris-
oners and persons under supervision, to
prevent disclosures of information to
federal inmates or persons on super-
vision that would jeopardize legitimate
correctional interests of security, cus-
tody, supervision, or rehabilitation, to
permit receipt of relevant information
from other federal agencies, state and
local law enforcement agencies, and
federal and state probation and judicial
offices, to allow private citizens to ex-
press freely their opinions for or
against parole, to allow relevant crimi-
nal history type information of co-de-
fendants to be kept in files, to allow
medical, psychiatric and sociological
material to be available to professional
staff, and to allow a candid process of
fact selection, opinion formulation,
evaluation and recommendation to be
continued by professional staff. The
legal files contain case development
material and, in addition to other rea-
sons, should be exempt under the attor-
ney-client privilege. Each labor or pen-
sion applicant has had served upon him
the material in his file which he did
not prepare and may see his own file at
any time.

(4) From subsection (e)(2) because
primary collection of information di-
rectly from federal inmates or persons
on supervision about criminal sen-
tence, criminal records, institutional
performance, readiness for release from
custody, or need to be returned to cus-
tody is highly impractical and inappro-
priate.

(5) From subsection (e)(3) because ap-
plication of this provision to the oper-
ations and collection of information by
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the Commission which is primarily
from sources other than the individual,
is inappropriate.

(6) From subsections (e)(4) (G) and
(H) because exemption from the access
provisions of (d) makes publication of
agency procedures under (d) inapplica-
ble.

(7) From subsection (e)(8) because the
nature of the Commission’s activities
renders notice of compliance with com-
pulsory legal process impractical.

(8) From subsection (f) because ex-
emption from the provisions of sub-
section (d) will render compliance with
provisions of this subsection inapplica-
ble.

(9) From subsection (g) because ex-
emption from the provisions of sub-
section (d) will render the provisions
on suits to enforce (d) inapplicable.

(c) Consistent with the legislative
purpose of the Privacy Act of 1974 the
U.S. Parole Commission will initiate a
procedure whereby present and former
prisoners and parolees may obtain cop-
ies of material in files relating to them
that are maintained by the U.S. Parole
Commission. Disclosure of the contents
will be affected by providing copies of
documents to requesters through the
mails. Disclosure will be made to the
same extent as would be made under
the substantive exemptions of the Pa-
role Commission and Reorganization
Act of 1976 (18 U.S.C. 4208) and Rule 32
of the Federal Rules of Criminal Proce-
dure. The procedure relating to disclo-
sure of documents may be changed gen-
erally in the interest of improving the
Commission’s system of disclosure or
when required by pending or future de-
cisions and directions of the Depart-
ment of Justice.

[Order No. 645–76, 41 FR 12640, Mar. 26, 1976,
as amended by Order No. 14–78, 43 FR 45993,
Oct. 5, 1978; Order No. 899–80, 45 FR 43703,
June 30, 1980; Order No. 6–86, 51 FR 15477, Apr.
24, 1986]

§ 16.88 Exemption of Antitrust Divi-
sion Systems—limited access.

(a) The following system of records is
exempt from 5 U.S.C. 552a (c)(3), (d),
(e)(4) (G) and (H), and (f):

(1) Antitrust Caseload Evaluation System
(ACES)—Monthly Report (JUSTICE/ATR–
006).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (k)(2).

(b) Exemption from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because in-
formation in this system is maintained
in aid of ongoing antitrust enforcement
investigations and proceedings. The re-
lease of the accounting of disclosures
made under subsection (b) of the Act
would permit the subject of an inves-
tigation of an actual or potential
criminal or civil violation to determine
whether he is the subject of an inves-
tigation. Disclosure of the accounting
would therefore present a serious im-
pediment to antitrust law enforcement
efforts.

(2) From subsection (d) because ac-
cess to the information retrievable
from this system and compiled for law
enforcement purposes could result in
the premature disclosure of the iden-
tity of the subject of an investigation
of an actual or potential criminal or
civil violation and information con-
cerning the nature of that investiga-
tion. This information could enable the
subject to avoid detection or apprehen-
sion. This would present a serious im-
pediment to effective law enforcement
since the subject could hinder or pre-
vent the successful completion of the
investigation. Further, confidential
business and financial information, the
identities of confidential sources of in-
formation, third party privacy infor-
mation, and statutorily confidential
information such as grand jury infor-
mation must be protected from disclo-
sure.

(3) From subsections (e)(4)(G) and
(H), and (f) because this system is ex-
empt from the individual access provi-
sions of subsection (d).

(c) The following system of records is
exempt from 5 U.S.C. 552a (c)(3), (d),
(e)(4)(G) and (H), and (f):

(1) Freedom of Information/Privacy—Re-
quester/Subject Index File (JUSTICE/ATR–
008).

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a (k)(2).
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(d) Because this system contains De-
partment of Justice civil and criminal
law enforcement, investigatory
records, exemptions from the particu-
lar subsections are justified for the fol-
lowing reasons:

(1) From subsection (c)(3) because the
release of the accounting of disclosures
made under subsection (b) of the Act
would permit the subject of an inves-
tigation of an actual or potential
criminal or civil violation to determine
whether he is the subject of an inves-
tigation. Disclosure of accounting
would therefore present a serious im-
pediment to antitrust law enforcement
efforts.

(2) From subsection (d) because ac-
cess to information in this system
could result in the premature disclo-
sure of the identity of the subject of an
investigation of an actual or potential
criminal or civil violation and informa-
tion concerning the nature of the in-
vestigation. This information could en-
able the subject to avoid detection or
apprehension. This would present a se-
rious impendiment to effective law en-
forcement since the subject could
hinder or prevent the successful com-
pletion of the investigation. Further,
confidential business and financial in-
formation, the identities of confiden-
tial sources of information, third party
privacy information, and statutorily
confidential information such as grand
jury information must be protected
from disclosure.

(3) From subsections (e)(4)(G) and
(H), and (f) because this system is ex-
empt from the individual access provi-
sions of subsection (d).

[Order No. 2–86, 51 FR 884, Jan. 9, 1986]

§ 16.89 Exemption of Civil Division
Systems—limited access.

(a) The following systems of records
are exempted pursuant to 5 U.S.C.
552a(j)(2) from subsections (c) (3) and
(4), (d), (e)(1), (e)(2), (e)(3), (e)(4) (G) and
(H), (e)(5), (e)(8), and (g); in addition,
the following systems of records are ex-
empted pursuant to 5 U.S.C. 552a (k)(1)
and (k)(2) from subsections (c)(3), (d),
(e)(1), (e)(4) (G) and (H):

(1) Civil Division Case File System, JUS-
TICE/CIV–001.

(2) Freedom of Information/Privacy Acts
File System, JUSTICE/CIV–005.

These exemptions apply only to the ex-
tent that information in these systems
is subject to exemption pursuant to 5
U.S.C. 552a (j)(2), (k)(1) and (k)(2).

(b) Only that information which re-
lates to the investigation, prosecution,
or defense of actual or potential crimi-
nal or civil litigation, or which has
been properly classified in the interest
of national defense and foreign policy
is exempted for the reasons set forth
from the following subsections:

(1) Subsection (c)(3). To provide the
subject of a criminal or civil matter or
case under investigation with an ac-
counting of disclosures of records con-
cerning him or her would inform that
individual (and others to whom the
subject might disclose the records) of
the existence, nature, or scope of that
investigation and thereby seriously im-
pede law enforcement efforts by per-
mitting the record subject and others
to avoid criminal penalties and civil
remedies.

(2) Subsections (c)(4), (e)(4) (G) and (H),
and (g). These provisions are inapplica-
ble to the extent that these systems of
records are exempted from subsection
(d).

(3) Subsection (d). To the extent that
information contained in these systems
has been properly classified, relates to
the investigation and/or prosecution of
grand jury, civil fraud, and other law
enforcement matters, disclosure could
compromise matters which should be
kept secret in the interest of national
security or foreign policy; compromise
confidential investigations or proceed-
ings; hamper sensitive civil or criminal
investigations; impede affirmative en-
forcement actions based upon alleged
violations of regulations or of civil or
criminal laws; reveal the identity of
confidential sources; and result in un-
warranted invasions of the privacy of
others. Amendment of the records
would interfere with ongoing criminal
law enforcement proceedings and im-
pose an impossible administrative bur-
den by requiring criminal investiga-
tions to be continuously reinves-
tigated.

(4) Subsection (e)(1). In the course of
criminal or civil investigations, cases,
or matters, the Civil Division may ob-
tain information concerning the actual
or potential violation of laws which are
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not strictly within its statutory au-
thority. In the interest of effective law
enforcement, it is necessary to retain
such information since it may estab-
lish patterns of criminal activity or
avoidance of other civil obligations and
provide leads for Federal and other law
enforcement agencies.

(5) Subsection (e)(2). To collect infor-
mation from the subject of a criminal
investigation or prosecution would
present a serious impediment to law
enforcement in that the subject (and
others to whom the subject might be in
contact) would be informed of the ex-
istence of the investigation and would
therefore be able to avoid detection or
apprehension, to influence witnesses
improperly, to destroy evidence, or to
fabricate testimony.

(6) Subsection (e)(3). To comply with
this requirement during the course of a
criminal investigation or prosecution
could jeopardize the investigation by
disclosing the existence of a confiden-
tial investigation, revealing the iden-
tity of witnesses or confidential in-
formants, or impeding the information
gathering process.

(7) Subsection (e)(5). In compiling in-
formation for criminal law enforce-
ment purposes, the accuracy, com-
pleteness, timeliness and relevancy of
the information obtained cannot al-
ways be immediately determined. As
new details of an investigation come to
light, seemingly irrelevant or untimely
information may acquire new signifi-
cance and the accuracy of such infor-
mation can often only be determined in
a court of law. Compliance with this
requirement would therefore restrict
the ability of government attorneys in
exercising their judgment in develop-
ing information necessary for effective
law enforcement.

(8) Subsection (e)(8). To serve notice
would give persons sufficient warning
to evade law enforcement efforts.

(c) The following system of records is
exempted pursuant to 5 U.S.C. 552a(j)(2)
from subsections (c) (3) and (4), (d),
(e)(1) and (e)(5); in addition, this sys-
tem is also exempted pursuant to 5
U.S.C. 552a(k)(2) from subsections
(c)(3), (d), and (e)(1).

Consumer Inquiry/Investigatory System,
JUSTICE/CIV–006.

These exemptions apply only to the ex-
tent that information in this system of
records is subject to exemption pursu-
ant to 5 U.S.C. 552a (j)(2) and (k)(2).

(d) Only that information compiled
for criminal or civil law enforcement
purposes is exempted for the reasons
set forth from the following sub-
sections:

(1) Subsections (c)(3). This system oc-
casionally contains investigatory ma-
terial based on complaints of actual or
alleged criminal or civil violations. To
provide the subject of a criminal or
civil matter or case under investiga-
tion with an accounting of disclosures
of records concerning him/her would in-
form that individual of the existence,
nature, or scope of that investigation,
and thereby seriously impede law en-
forcement efforts by permitting the
record subject and other persons to
whom he might disclose the records to
avoid criminal penalties and civil rem-
edies.

(2) Subsections (c)(4). This subsection
is inapplicable to the extent that an
exemption is being claimed for sub-
section (d).

(3) Subsection (d). Disclosure of infor-
mation relating to the investigation of
complaints of alleged violation of
criminal or civil law could interfere
with the investigation, reveal the iden-
tity of confidential sources, and result
in an unwarranted invasion of the pri-
vacy of others. Amendment of the
records would interfere with ongoing
criminal law enforcement proceedings
and impose an impossible administra-
tive burden by requiring criminal in-
vestigations to be continuously re-
investigated.

(4) Subsection (e)(1). In the course of
criminal or civil investigations, cases,
or matters, the Civil Division may ob-
tain information concerning the actual
or potential violation of laws which are
not strictly within its statutory au-
thority. In the interest of effective law
enforcement, it is necessary to retain
such information since it may estab-
lish patterns of criminal activity or
avoidance of other civil obligations and
provide leads for Federal and other law
enforcement agencies.
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(5) Subsection (e)(5). In compiling in-
formation for criminal law enforce-
ment purposes, the accuracy, com-
pleteness, timeliness and relevancy of
the information obtained cannot al-
ways be immediately determined. As
new details of an investigation come to
light, seemingly irrelevant or untimely
information may acquire new signifi-
cance and the accuracy of such infor-
mation can often only be determined in
a court of law. Compliance with this
requirement would therefore restrict
the ability of government attorneys in
exercising their judgment in develop-
ing information necessary for effective
law enforcement.

(e) The following system of records is
exempt pursuant to 5 U.S.C. 552a (j)(2)
and (k)(2) from subsection (d):

Congressional and Citizen Correspondence
File, JUSTICE/CIV–007.

This exemption applies only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C 552a (j)(2) and (k)(2).

(f) Only that portion of the Congres-
sional and Citizen Correspondence File
maintained by the Communications Of-
fice which consists of criminal or civil
investigatory information is exempted
for the reasons set forth from the fol-
lowing subsection:

(1) Subsection (d). Disclosure of inves-
tigatory information would jeopardize
the integrity of the investigative proc-
ess, disclose the identity of individuals
who furnished information to the gov-
ernment under an express or implied
promise that their identities would be
held in confidence, and result in an un-
warranted invasion of the privacy of
others. Amendment of the records
would interfere with ongoing criminal
law enforcement proceedings and im-
pose an impossible administrative bur-
den by requiring criminal investiga-
tions to be continuously reinves-
tigated.

[Order No. 27–88, 54 FR 113, Jan. 4, 1989]

§ 16.90 Exemption of Civil Rights Divi-
sion Systems.

(a) The following system of records is
exempt from 5 U.S.C. 552a(d):

(1) Files on Employment Civil Rights Mat-
ters Referred by the Equal Employment Op-
portunity Commission (JUSTICE/CRT–007).

This exemption applies to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(k)(2).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (d) because this
system contains investigatory material
compiled by the Equal Opportunity
Commission pursuant to its authority
under 42 U.S.C. 2000e–8. 42 U.S.C. 2000e–
5(b), 42 U.S.C. 2000e–8(e), and 44 U.S.C.
3508 make it unlawful to make public
in any manner whatsoever any infor-
mation obtained by the Commission
pursuant to the authority.

(c) The following system of records is
exempt from 5 U.S.C. 552a(c)(3), (d) and
(g):

(1) Central Civil Rights Division Index File
and Associated Records (JUSTICE/CRT–001).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2) and (k)(2).

(d) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because the
release of the disclosure accounting for
disclosure pursuant to the routine uses
published for this system may enable
the subject of an investigation to gain
valuable information concerning the
nature and scope of the investigation
and seriously hamper law enforcement
efforts.

(2) From subsection (d) because free-
ly permitting access to records in this
system would compromise ongoing in-
vestigations and reveal investigatory
techniques. In addition, these records
may be subject to protective orders en-
tered by federal courts to protect their
confidentiality. Many of the records
contained in this system are copies of
documents which are the property of
state agencies and were obtained under
express or implied promises to strictly
protect their confidentiality.

(3) From subsection (g) because ex-
emption from the provision of sub-
section (d) will render the provisions
on suits to enforce (d) inapplicable.

(e) The following system of records is
exempt from 5 U.S.C. 552a (c)(3), (d),
and (g):
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(1) Freedom of Information/Privacy Act
Records (JUSTICE/CRT–010).

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a (j)(2) and (k)(2).

(f) Because this system contains De-
partment of Justice civil and criminal
law enforcement, investigatory
records, exemptions from the particu-
lar subsections are justified for the fol-
lowing reasons:

(1) From subsection (c)(3) because the
release of the disclosure accounting
may enable the subject of an investiga-
tion to gain valuable information con-
cerning the nature and scope of the in-
vestigation and seriously hamper law
enforcement efforts.

(2) From subsection (d) because ac-
cess to records in this system would
compromise ongoing investigations
and reveal investigative techniques. In
addition, certain of these records may
be subject to protective orders entered
by Federal courts to protect their con-
fidentiality, and many are copies of
documents which are the property of
State agencies and were obtained under
express or implied promises to strictly
protect their confidentiality. This sys-
tem also contains investigatory mate-
rial compiled by the Equal Opportunity
Commission pursuant to its authority
under 42 U.S.C. 2000e–8. Provisions of 42
U.S.C. 2000e–5(b), 42 U.S.C. 2000e–8(e),
and 44 U.S.C. 3508 make it unlawful to
make public in any manner whatsoever
any information obtained by the Com-
mission pursuant to the authority.
Amendment of the records would inter-
fere with ongoing criminal law enforce-
ment proceedings and impose an im-
possible administrative burden by re-
quiring criminal investigations to be
continuously reinvestigated.

(3) From subsection (g) because ex-
emption from subsection (d) will render
the provisions on suits to enforce sub-
section (d) inapplicable.

[Order No. 645–76, 41 FR 12640, Mar. 26, 1976,
as amended by Order No. 688–77, 42 FR 10000,
Feb. 18, 1977; Order No. 8–82, 47 FR 44256, Oct.
7, 1982; Order No. 6–86, 51 FR 15477, Apr. 24,
1986]

§ 16.91 Exemption of Criminal Division
Systems—limited access, as indi-
cated.

(a) The following systems of records
are exempted pursuant to the provi-
sions of 5 U.S.C. 552a(j)(2) from sub-
sections (c) (3) and (4), (d), (e) (1), (2)
and (3), (e)(4) (G), (H) and (I), (e) (5) and
(8), (f) and (g) of 5 U.S.C. 552a; in addi-
tion, the following systems of records
are exempted pursuant to the provi-
sions of 5 U.S.C. 552a (k)(1) and (k)(2)
from subsections (c)(3), (d), (e)(1), (e)(4)
(G), (H), and (I), and (f) of 5 U.S.C. 552a:

(1) Central Criminal Division, Index File
and Associated Records System of Records
(JUSTICE/CRM–001)—Limited Access.

(2) General Crimes Section, Criminal Divi-
sion, Central Index File and Associated
Records System of Rec-ords (JUSTICE/CRM–
004)—Limited Access.

These exemptions apply to the extent
that information in those systems are
subject to exemption pursuant to 5
U.S.C. 552a (j)(2), (k)(1) and (k)(2).

(b) The systems of records listed
under paragraphs (b)(1) and (b)(2) of
this section are exempted, for the rea-
sons set forth, from the following pro-
visions of 5 U.S.C. 552a:

(1). (c)(3). The release of the disclosure ac-
counting for disclosures made pursuant to
subsection (b) of the Act, including those
permitted under the routine uses published
for these systems of records, would permit
the subject of an investigation of an actual
or potential criminal, civil, or regulatory
violation to determine whether he is the sub-
ject of investigation, or to obtain valuable
information concerning the nature of that
investigation, and the information obtained,
or the identity of witnesses and informants
and would therefore present a serious im-
pediment to law enforcement. In addition,
disclosure of the accounting would amount
to notice to the individual of the existence of
a record; such notice requirement under sub-
section (f)(1) is specifically exempted for
these systems of records.

(2). (c)(4). Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records) this subsection is inapplicable to
the extent that these systems of records are
exempted from subsection (d).

(3). (d). Access to the records contained in
these systems would inform the subject of an
investigation of an actual or potential crimi-
nal, civil, or regulatory violation of the ex-
istence of that investigation, or the nature
and scope of the information and evidence
obtained as to his activities, of the identity
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of witnesses and informants, or would pro-
vide information that could enable the sub-
ject to avoid detection or apprehension.
These factors would present a serious im-
pediment to effective law enforcement be-
cause they could prevent the successful com-
pletion of the investigation, endanger the
physical safety of witnesses or informants,
and lead to the improper influencing of wit-
nesses, the destruction of evidence, or the
fabrication of testimony.

(4). (e)(1). The notices of these systems of
records published in the FEDERAL REGISTER
set forth the basic statutory or related au-
thority for maintenance of this system. How-
ever, in the course of criminal or other law
enforcement investigations, cases, and mat-
ters, the Criminal Division or its compo-
nents will occasionally obtain information
concerning actual or potential violations of
law that are not strictly within its statutory
or other authority or may compile informa-
tion in the course of an investigation which
may not be relevant to a specific prosecu-
tion. In the interests of effective law en-
forcement, it is necessary to retain such in-
formation in these systems of records since
it can aid in establishing patterns of crimi-
nal activity and can provide valuable leads
for federal and other law enforcement agen-
cies.

(5). (e)(2). In a criminal investigation or
prosecution, the requirement that informa-
tion be collected to the greatest extent prac-
ticable from the subject individual would
present a serious impediment to law enforce-
ment because the subject of the investiga-
tion or prosecution would be placed on no-
tice as to the existence of the investigation
and would therefore be able to avoid detec-
tion or apprehension, to influence witnesses
improperly, to destroy evidence, or to fab-
ricate testimony.

(6). (e)(3). The requirement that individuals
supplying information be provided with a
form stating the requirements of subsection
(e)(3) would constitute a serious impediment
to law enforcement in that it could com-
promise the existence of a confidential inves-
tigation or reveal the identity of witnesses
or confidential informants.

(7). (e)(4) (G) and (H). Since an exemption
is being claimed for subsections (f) (Agency
Rules) and (d) (Access to Records) of the Act
these subsections are inapplicable to the ex-
tent that these systems of records are ex-
empted from subsections (f) and (d).

(8). (e)(4)(I). The categories of sources of
the records in these systems have been pub-
lished in the FEDERAL REGISTER in broad ge-
neric terms in the belief that this is all that
subsection (e)(4)(I) of the Act requires. In the
event, however, that this subsection should
be interpreted to require more detail as to
the identity of sources of the records in
these systems, exemption from this provi-
sion is necessary in order to protect the con-

fidentiality of the sources of criminal and
other law enforcement information. Such ex-
emption is further necessary to protect the
privacy and physical safety of witnesses and
informants.

(9). (e)(5). In the collection of information
for criminal law enforcement purposes it is
impossible to determine in advance what in-
formation is accurate, relevant, timely, and
complete. With the passage of time, seem-
ingly irrelevant or untimely information
may acquire new significance as further in-
vestigation brings new details to light and
the accuracy of such information can often
only be determined in a court of law. The re-
strictions of subsection (e)(5) would restrict
the ability of trained investigators, intel-
ligence analysts, and government attorneys
in exercising their judgment in reporting on
information and investigations and impede
the development of criminal or other intel-
ligence necessary for effective law enforce-
ment.

(10). (e)(8). The individual notice require-
ments of subsection (e)(8) could present a se-
rious impediment to law enforcement as this
could interfere with the ability to issue war-
rants or subpoenas and could reveal inves-
tigative techniques, procedures, or evidence.

(11). (f). Procedures for notice to an indi-
vidual pursuant to subsection (f)(1) as to the
existence of records pertaining to him deal-
ing with an actual or potential criminal,
civil, or regulatory investigation or prosecu-
tion must be exempted because such notice
to an individual would be detrimental to the
successful conduct and/or completion of an
investigation or prosecution pending or fu-
ture. In addition, mere notice of the fact of
an investigation could inform the subject or
others that their activities are under or may
become the subject of an investigation and
could enable the subjects to avoid detection
or apprehension, to influence witnesses im-
properly, to destroy evidence, or to fabricate
testimony.

Since an exemption is being claimed for
subsection (d) of the Act (Access to Records)
the rules require pursuant to subsection (f)
(2) through (5) are inapplicable to these sys-
tems of records to the extent that these sys-
tems of records are exempted from sub-
section (d).

(12). (g). Since an exemption is being
claimed for subsections (d) (Access to Rec-
ords) and (f) (Agency Rules) this section is
inapplicable, and is exempted for the reasons
set forth for those subsections, to the extent
that these systems of records are exempted
from subsections (d) and (f).

(13). In addition, exemption is claimed for
these systems of records from compliance
with the following provisions of the Privacy
Act of 1974 (5 U.S.C. 552a) pursuant to the
provisions of 5 U.S.C. 552a(k)(1): Subsections
(c)(3), (d), (e)(1), (e)(4) (G), (H) and (I) and (f)
to the extent that the records contained in
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these systems are specifically authorized to
be kept secret in the interests of national de-
fense and foreign policy.

(c) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(j) (2) from subsection (c)
(3) and (4), (d), (e) (1), (2) and (3), (e) (4)
(G), (H) and (I), (e) (5) and (8), (f) and
(g) of 5 U.S.C. 552a:

Criminal Division Witness Security File
System of Records (JUSTICE/CRM–002).

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(j)(2).

(d) The system of records listed under
paragraph (c) of this section is exempt-
ed, for the reasons set forth, from the
following provisions of 5 U.S.C. 552a:

(1). (c)(3) The release of the disclosure ac-
counting for disclosures made pursuant to
subsection (b) of the Act, including those
permitted under the routine uses published
for these systems of records, would permit
the subject of an investigation of an actual
or potential criminal violation, which may
include those protected under the Witness
Security Program, to determine whether he
is the subject of a criminal investigation, to
obtain valuable information concerning the
nature of that investigation and the infor-
mation obtained, or the identity of witnesses
and informants and the nature of their re-
ports, and would therefore present a serious
impediment to law enforcement. In addition,
disclosure of the accounting would amount
to notice to the individual of the existence of
a record; such notice requirement under sub-
section (f)(1) is specifically exempted for
these systems of records. Moreover, disclo-
sure of the disclosure accounting to an indi-
vidual protected under the Witness Security
Program could jeopardize the effectiveness
and security of the Program by revealing the
methods and techniques utilized in relocat-
ing witnesses and could therefore jeopardize
the ability to obtain, and to protect the con-
fidentiality of, information compiled for pur-
poses of a criminal investigation.

(2). (c)(4) Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records) this section is inapplicable.

(3). (d) Access to the records contained in
these systems would inform the subject of an
investigation of an actual or potential crimi-
nal violation, which may include those pro-
tected under the Witness Security Program,
of the existence of that investigation, of the
nature and scope of the information and evi-
dence obtained as to his activities, of the
identity of witnesses and informants, or
would provide information that could enable

the subject to avoid detection or apprehen-
sion. These factors would present a serious
impediment to effective law enforcement be-
cause they could prevent the successful com-
pletion of the investigation, endanger the
physical safety of witnesses or informants,
and lead to the improper influencing of wit-
nesses, the destruction of evidence, or the
fabrication of testimony. In addition, access
to the records in these systems to an individ-
ual protected under the Witness Security
Program could jeopardize the effectiveness
and security of the Program by revealing the
methods and techniques utilized in relocat-
ing witnesses and could therefore jeopardize
the ability to obtain, and to protect the con-
fidentiality of, information compiled for pur-
poses of a criminal investigation.

(4). Exemption is claimed from subsection
(e)(1) for the reasons stated in subsection
(b)(4) of this section.

(5). (e)(2) In the course of preparing a Wit-
ness Security Program for an individual,
much of the information is collected from
the subject. However, the requirement that
the information be collected to the greatest
extent practicable from the subject individ-
ual would present a serious impediment to
criminal law enforcement because the indi-
vidual himself may be the subject of a crimi-
nal investigation or have been a participant
in, or observer of, criminal activity. As a re-
sult, it is necessary to seek information from
other sources. In addition, the failure to ver-
ify the information provided from the indi-
vidual when necessary and to seek other in-
formation could jeopardize the confidential-
ity of the Witness Security Program and
lead to the obtaining and maintenance of in-
correct and uninvestigated information on
criminal matters.

(6). (e)(3) The requirement that individuals
supplying information be provided with a
form stating the requirements of subsection
(e)(3) would constitute a serious impediment
to law enforcement in that it could com-
promise or reveal the identity of witnesses
and informants protected under the Witness
Security Program.

(7). (e)(4) (G) and (H). Since an exemption
is being claimed for subsections (f) (Agency
Rules) and (d) (Access to Records) of the Act
these subsections are inapplicable.

(8). (e)(4)(I). The categories of sources of
the records in these systems have been pub-
lished in the FEDERAL REGISTER in broad ge-
neric terms in the belief that this is all that
subsection (e)(4)(I) of the Act requires. In the
event, however, that this subsection should
be interpreted to require more detail as to
the identity of sources of the records in the
system, exemption from this provision is
necessary in order to protect the confiden-
tiality of the sources of criminal law, en-
forcement information and of witnesses and
informants protected under the Witness Se-
curity Program.
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(9). Exemption is claimed from subsections
(e)(5) and (e)(8) for the reasons stated in sub-
section (b)(9) and (b)(10) of this section.

(10). Procedures for notice to an individual
pursuant to subsection (f)(1) as to the exist-
ence of records contained in these systems
pertaining to him would inform the subject
of an investigation of an actual or potential
criminal violation, which may include those
protected under the Witness Security Pro-
gram, of the existence of that investigation,
of the nature and scope of the information
and evidence obtained as to his activities, of
the identity of witnesses and informants, or
would provide information that could enable
the subject to avoid detection or apprehen-
sion. These factors would present a serious
impediment to effective law enforcement be-
cause they could prevent the successful con-
duct and/or completion of an investigation
pending or future, endanger the physical
safety of witnesses or informants, and lead
to the improper influencing of witnesses, the
destruction of evidence, or the fabrication of
testimony. In addition, notices as to the ex-
istence of records contained in these systems
to an individual protected under the Witness
Security Program could jeopardize the effec-
tiveness and security of the Program by re-
vealing the methods and techniques utilized
in relocating witnesses and could therefore
jeopardize the ability to obtain, and to pro-
tect the confidentiality of, information com-
piled for purposes of a criminal investiga-
tion.

Since an exemption is being claimed for sub-
section (d) of the Act (Access to Records) the
rules required pursuant to subsection (f) (2)
through (5) are inapplicable.

(11). (g) Since an exemption is being
claimed for subsections (d) (Access to
Records) and (f) (Agency Rules) this section
is inapplicable and is exempted for the rea-
sons set forth for those subsections.

(e) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(j)(2) from subsections (c)
(3) and (4), (d), (e) (4) (G), (H) and (I),
(f), and (g) of 5 U.S.C. 552a:

Organized Crime and Racketeering Sec-
tion, Intelligence and Special Services Unit,
Information Request System of Records
(JUSTICE/CRM–014).

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(j)(2).

(f) The system of records listed under
paragraph (e) of this section is exempt-
ed for the reasons set forth, from the
following provisions of 5 U.S.C. 552a:

(1). (c)(3). The release of the disclosure ac-
counting for disclosures made pursuant to
subsection (b) of the Act, including those
permitted under the routine uses published
for these systems of records, would permit
the subject of an investigation of an actual
or potential criminal violation to determine
whether he is the subject of a criminal inves-
tigation and would therefore present a seri-
ous impediment to law enforcement. The
records in these systems contain the names
of the subjects of the files in question and
the system is accessible by name of the per-
son checking out the file and by name of the
subject of the file. In addition, disclosure of
the accounting would amount to notice to
the individual of the existence of a record;
such notice requirement under subsection
(f)(1) is specifically exempted for these sys-
tems of records.

(2). (c)(4). Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records) this section is inapplicable.

(3). (d). Access to the records contained in
these systems would inform the subject of an
investigation of an actual or potential crimi-
nal violation of the existence of that inves-
tigation. This would present a serious im-
pediment to effective law enforcement be-
cause it could prevent the successful comple-
tion of the investigation, endanger the phys-
ical safety of witnesses or informants, and
lead to the improper influencing of wit-
nesses, the destruction of evidence, or the
fabrication of testimony.

(4). Exemption is claimed from subsections
(e)(4) (G), (H) and (I) for the reasons stated in
subsections (b)(7) and (b)(8) of this section.

(5). (f). These systems may be accessed by
the name of the person who is the subject of
the file and who may also be the subject of
a criminal investigation. Procedures for no-
tice to an individual pursuant to subsection
(f)(1) as to the existence of records pertain-
ing to him, which may deal with an actual or
potential criminal investigation or prosecu-
tion, must be exempted because such notice
to an individual would be detrimental to the
successful conduct and/or completion of the
investigation or prosecution pending or fu-
ture. In addition mere notice of the fact of
an investigation could inform the subject or
others that their activities are under or may
become the subject of an investigation and
could enable the subjects to avoid detection
or apprehension, to influence witnesses im-
properly, to destroy evidence, or to fabricate
testimony.
Since an exemption is being claimed for sub-
section (d) of the Act (Access to Records) the
rules required pursuant to subsection (f) (2)
through (5) are inapplicable.

(6). (g). Since an exemption is being
claimed for subsections (d) (Access to Rec-
ords) and (f) (Agency Rules) of the Act this
section is inapplicable and is exempted for
the reasons set forth for those subsections.
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(g) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(j)(2) from subsections
(c)(4), (d), (e)(4) (G), (H) and (I), (f) and
(g) of 5 U.S.C. 552a.

File of Names Checked to Determine If
Those Individuals Have Been the Subject of
an Electronic Surveillance System of
Records (JUSTICE/CRM–003).

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(j)(2).

(h) The system of records listed
under paragraph (g) of this section is
exempted, for the reasons set forth,
from the following provisions of 5
U.S.C. 552a:

(1). (c)(4). Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records) this section is inapplicable to
the extent that this system of records is ex-
empted from subsection (d).

(2). (d). The records contained in this sys-
tem of records generally consist of informa-
tion filed with the court in response to the
request and made available to the requestor.
To the extent that these records have been
so filed, no exemption is sought from the
provisions of this subsection. Occasionally,
the records contain pertinent logs of inter-
cepted communications and other investiga-
tive reports not filed with the court. These
records must be exempted because access to
such records could inform the subject of an
investigation of an actual or potential crimi-
nal violation of the existence of that inves-
tigation and of the nature of the information
and evidence obtained by the government.
This would present a serious impediment to
effective law enforcement because it could
prevent the successful completion of the in-
vestigation, endanger the physical safety of
witnesses or informants, and lead to the im-
proper influencing of witnesses, the destruc-
tion of evidence, or the fabrication of testi-
mony.

(3). Exemption is claimed from subsections
(e)(4) (G), (H) and (I) for the reasons stated in
subsections (b)(7) and (b)(8) of this section.

(4). (f). The records contained in this sys-
tem of records generally consist of informa-
tion filed with the court and made available
to the requestor. To the extent that these
records have been so filed, no exemption is
sought from the provisions of this sub-
section. Occasionally, the records contain
pertinent logs of intercepted communica-
tions and other investigative reports not
filed with the court. These records must be
exempted from a requirement of notification
as to their existence because such notice to
an individual would be detrimental to the

successful conduct and/or completion of a
criminal investigation or prosecution pend-
ing or future. In addition, mere notice of the
existence of such logs or investigative re-
ports could inform the subject or others that
their activities are under or may become the
subject of an investigation and could enable
the subjects to avoid detection or apprehen-
sion, to influence witnesses improperly, to
destroy evidence, or to fabricate testimony.

Since an exemption is being claimed for sub-
section (d) of the Act (Access to Records) the
rules required pursuant to subsection (f) (2)
through (5) are inapplicable to the extent
that this system of records is exempted for
subsection (d).

(6). (g). Since an exemption is being
claimed for subsections (d) (Access to Rec-
ords) and (f) (Agency Rules) this section is
inapplicable, and is exempted for the reasons
set forth for those subsections, to the extent
that this system of records is exempted from
subsections (d) and (f).

(i) The following systems of records
are exempted pursuant to the provi-
sions of 5 U.S.C. 552a(j)(2) from sub-
sections (c) (3) and (4), (d), (e) (1), (2),
and (3), (e)(4) (G), (H), and (I), (e) (5)
and (8), (f) and (g) of 5 U.S.C. 552a:

(1) Information File on Individuals and
Commercial Entities Known or Suspected of
Being Involved in Fraudulent Activities Sys-
tem of Records (JUSTICE/CRM–006).

(2) The Stocks and Bonds Intelligence Con-
trol Card File System of Records (JUSTICE/
CRM–021).

(3) Tax Disclosure Index File and Associ-
ated Records (JUSTICE/CRM–025).

These exemptions apply only to the ex-
tent that information in these systems
is subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(j) The systems of records listed in
paragraphs (i)(1), (i)(2), and (i)(3) of this
section are exempted, for the reasons
set forth, from the following provisions
of 5 U.S.C. 552a:

(1)(c)(3) The release of the disclosure ac-
counting for disclosures made pursuant to
subsection (b) of the act, including those per-
mitted under the routine uses published for
these systems of records, would permit the
subject of an investigation of an actual or
potential criminal violation to determine
whether he is the subject of a criminal inves-
tigation, to obtain valuable information con-
cerning the nature of that investigation, and
the information obtained, or the identity of
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1 Paragraph (m) was redesignated as para-
graph (k) at 44 FR 54046, Sept. 18, 1979.

witnesses and informants, and would there-
fore present a serious impediment to law en-
forcement. In addition, disclosure of the ac-
counting would amount to notice to the indi-
vidual of the existence of a record; such no-
tice requirement under subsection (f)(1) is
specifically exempted for this system of
records.

(2)(c)(4) Since an exemption is being
claimed for subsection (d) of the act (access
to records), this section is inapplicable to
the extent that these systems of records are
exempted from subsection (d).

(3)(d) Access to the records contained in
these systems would inform the subject of an
investigation of an actual or potential crimi-
nal violation of the existence of that inves-
tigation, of the nature and scope of the infor-
mation and evidence obtained as to his ac-
tivities, of the identity of witnesses and in-
formants, or would provide information that
could enable the subject to avoid detection
or apprehension. These factors would present
a serious impediment to effective law en-
forcement because they could prevent the
successful completion of the investigation,
endanger the physical safety of witnesses or
informants, and lead to the improper influ-
encing of witnesses, the destruction of evi-
dence, or the fabrication of testimony.

(4) Exemption is claimed from subsections
(e) (1), (2), and (3), (e)(4) (G), (H), and (I),
(e)(5) and (e)(8) for the reasons stated in sub-
sections (b)(4), (b)(5), (b)(6), (b)(7), (b)(8),
(b)(9), and (b)(10) of this section.

(5)(f) Procedures for notice to an individual
pursuant to subsection (f)(1) as to the exist-
ence of records pertaining to him dealing
with an actual or potential criminal inves-
tigation or prosecution must be exempted
because such notice to an individual would
be detrimental to the successful conduct and/
or completion of an investigation or prosecu-
tion pending or future. In addition, mere no-
tice of the fact of an investigation could in-
form the subject or others that their activi-
ties are under or may become the subject of
an investigation and could enable the sub-
jects to avoid detection or apprehension, to
influence witnesses improperly, to destroy
evidence, or to fabricate testimony. Since an
exemption is being claimed for subsection (d)
of the act (access to records), the rules re-
quired pursuant to subsection (f) (2) through
(5) are inapplicable to these systems of
records.

(6)(g) Since an exemption is being claimed
for subsections (d) (access to records) and (f)
(Agency rules), this section is inapplicable
and is exempted for the reasons set forth for
those subsections.

(k) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(j)(2) from subsections (c)
(3) and (4), (d), (e) (1), (2) and (3), (e)(4)
(G), (H) and (I), (e) (5) and (8), (f) and

(g) of 5 U.S.C. 552a; in addition, the fol-
lowing systems of records are exempted
pursuant to the provisions of 5 U.S.C.
552a(k)(1) from subsections (c) (3), (d),
(e)(1), (e)(4) (G), (H) and (I) and (f) of 5
U.S.C. 552a:

Organized Crime and Racketeering Sec-
tion, Criminal Division, General Index File
and Associated Records System of Records
(JUSTICE/CRM–012).

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(j)(2) and (k)(1).

(l) The system of records listed under
paragraph (m)1 of this section is ex-
empted, for the reasons set forth, from
the following provisions of 5 U.S.C.
552a:

(1). Exemption is claimed from subsections
(c) (3) and (4) and (d) for the reasons stated
in subsections (j)(1), (j)(2) and (j)(3) of this
section.

(2). (e)(1). The notice for this system of
records published in the FEDERAL REGISTER
sets forth the basic statutory or related au-
thority for maintenance of this system. How-
ever, in the course of criminal investiga-
tions, cases, and matters, the Organized
Crime and Racketeering Section will occa-
sionally obtain information concerning ac-
tual or potential violations of law that are
not strictly within its statutory or other au-
thority, or may compile information in the
course of an investigation which may not be
relevant to a specific prosecution. In the in-
terests of effective law enforcement, it is
necessary to retain such information in this
system of records since it can aid in estab-
lishing patterns of criminal activity and can
provide valuable leads for federal and other
law enforcement agencies.

(3). Exemption is claimed from subsections
(e) (2) and (3), (e)(4) (G), (H) and (I), (e) (5)
and (8), (f) and (g) for the reasons stated in
subsections (b)(5), (b)(6), (b)(7), (b)(8), (b)(9),
(b)(10), (b)(11) and (b)(12) of this section.

(4). In addition, exemption is claimed for
this system of records from compliance with
the following provisions of the Privacy Act
of 1974 (5 U.S.C. 552a) pursuant to the provi-
sions of 5 U.S.C. 552a(k)(1): Subsections (c)(3),
(d), (e)(1), (e)(4) (G), (H) and (I) and (f) to the
extent that the records contained in this sys-
tem are specifically authorized to be kept se-
cret in the interests of national defense and
foreign policy.

(m) The following system of records
is exempted pursuant to the provisions
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of 5 U.S.C. 552a(j)(2) from subsections
(c) (3) and (4), (d), (e) (2) and (3), (e) (4)
(G), (H) and (I), (e) (8), (f) and (g) of 5
U.S.C. 552a:

Requests to the Attorney General For Ap-
proval of Applications to Federal Judges For
Electronic Interceptions System of Records
(JUSTICE/CRM–019).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(n) The system of records listed in
paragraph (m) of this section is ex-
empted for the reasons set forth, from
the following provisions of 5 U.S.C.
552a:

(1). (c)(3). The release of the disclosure ac-
counting for disclosures made pursuant to
subsection (b) of the Act, including those
permitted under the routine uses published
for these systems of records, would permit
the subject of an electronic interception to
obtain valuable information concerning the
interception, including information as to
whether he is the subject of a criminal inves-
tigation, by means other than those provided
for by statute. Such information could inter-
fere with the successful conduct and/or com-
pletion of a criminal investigation, and
would therefore present a serious impedi-
ment to law enforcement. In addition, disclo-
sure of the accounting would amount to no-
tice to the individual of the existence of a
record; such notice requirement under sub-
section (f)(1) is specifically exempted for
these systems of records.

(2). (c)(4). Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records) this section is inapplicable.

(3). (d). Access to the records contained in
these systems would inform the subject of an
electronic interception of the existence of
such surveillance including information as
to whether he is the subject of a criminal in-
vestigation by means other than those pro-
vided for by statute. This could interfere
with the successful conduct and/or comple-
tion of a criminal investigation and there-
fore present a serious impediment to law en-
forcement.

(4). (e)(2). In the context of an electronic
interception, the requirement that informa-
tion be collected to the greatest extent prac-
ticable from the subject individual would
present a serious impediment to law enforce-
ment because the subject of the investiga-
tion or prosecution would be placed on no-
tice as to the existence of the investigation
and this would therefore destroy the efficacy
of the interception.

(5). (e)(3). The requirement that individuals
supplying information be provided with a

form stating the requirements of subsection
(e)(3) would constitute a serious impediment
to law enforcement in that it could com-
promise the existence of a confidential elec-
tronic interception or reveal the identity of
witnesses or confidential informants.

(6). (e)(4) (G) and (H). Since an exemption
is being claimed for subsections (f) (Agency
Rules) and (d) (Access to Records) of the Act
these subsections are inapplicable.

(7). Exemption is claimed from subsections
(e)(4)(I) and (e)(8) for the reasons stated in
subsections (b)(8) and (b)(10) of this section.

(8). (f). Procedures for notice to an individ-
ual pursuant to subsection (f)(1) as to the ex-
istence of records pertaining to him dealing
with an electronic interception other than
pursuant to statute must be exempted be-
cause such notice to an individual would be
detrimental to the successful conduct and/or
completion of an investigation pending or fu-
ture. In addition, mere notice of the fact of
an electronic interception could inform the
subject or others that their activities are
under or may become the subject of an inves-
tigation and could enable the subjects to
avoid detection or apprehension, to influence
witnesses improperly, to destroy evidence, or
to fabricate testimony.

Since an exemption is being claimed for sub-
section (d) of the Act (Access to Records) the
rules required pursuant to subsection (f)(2)
through (5) are inapplicable to these systems
of records to the extent that these systems
of records are exempted from subsection (d).

(9). (g). Since an exemption is being
claimed for subsection (d) (Access to Rec-
ords) and (f) (Agency Rules) this section is
inapplicable, and is exempted for the reasons
set forth for those subsections, to the extent
that these systems of records are exempted
from subsection (d) and (f).

(o) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(j)(2) from subsections (c)
(3) and (4), (d), (e) (2) and (3), (e) (4) (G),
(H), and (I), (e)(8), (f) and (g) of 5 U.S.C.
552a; in addition the following system
of records is exempted pursuant to the
provisions of 5 U.S.C. 552a(k)(1) and
(k)(2) from subsections (c)(3), (d), (e)(4)
(G), (H) and (I), and (f) of 5 U.S.C. 552a:

Witness Immunity Records System of
Records (JUSTICE/CRM–022).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2) and (k)(1) and (k)(2).
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2 Paragraph (q) was redesignated as para-
graph (o) at 44 FR 54046, Sept. 18, 1979.

(p) The system of records listed under
paragraph (q)2 of this section is ex-
empted, for the reasons set forth, from
the following provisions of 5 U.S.C.
552a:

(1). (c)(3). Release of the accounting of dis-
closures made pursuant to subsection (b) of
the Act, including those permitted under the
routine uses published for this system of
records, (a) as to a witness for whom immu-
nity has been proposed, would inform the in-
dividual of the existence of the proposed im-
munity prematurely, thus creating a serious
impediment to effective law enforcement in
that the witness could flee, destroy evidence,
or fabricate testimony; and (b) as to a wit-
ness to whom immunity has been granted, or
for whom it has been denied, would reveal
the nature and scope of the activities, if any,
of the witness known to the government,
which would also create a serious impedi-
ment to effective law enforcement.

(2). (c)(4). Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records) this section is inapplicable to
the extent that this system of records is ex-
empted from subsection (d).

(3). (d). Access to the records contained in
this system (a) as to a witness for whom im-
munity has been proposed, would inform the
individual of the existence of the proposed
immunity prematurely, thus presenting a se-
rious impediment to effective law enforce-
ment in that the witness could flee, destroy
evidence, or fabricate testimony; and (b) as
to a witness to whom immunity has been
granted, or for whom it has been denied,
would reveal the nature and scope of the ac-
tivities, if any, of the witness known to the
government, which would also create a seri-
ous impediment to effective law enforce-
ment.

(4). (e)(2). In a witness immunity request
matter, the requirement that information be
collected to the greatest extent practicable
from the subject individual would present a
serious impediment to law enforcement be-
cause the subject of the immunity request
and often the subject of the underlying in-
vestigation or prosecution would be placed
on notice as to the existence of the inves-
tigation and would therefore be able to avoid
detection or apprehension, to influence wit-
nesses improperly, to destroy evidence, or to
fabricate testimony.

(5). Exemption is claimed from subsections
(e)(3), (e)(4)(G), (H) and (I), and (e)(8) for the
reasons stated in subsections (b)(6), (b)(7),
(b)(8) and (b)(10) of this section.

(6). (f). Procedures for notice to an individ-
ual pursuant to subsection (f)(1) as to the ex-
istence of records pertaining to him (a) as to

a witness for whom immunity has been pro-
posed, would inform the individual of the ex-
istence of the proposed immunity pre-
maturely, thus presenting a serious impedi-
ment to effective law enforcement in that
the witness could flee, destroy evidence, or
fabricate testimony; and (b) as to a witness
to whom immunity has been granted, or for
whom it has been denied, would reveal the
nature and scope of the activity, if any, of
the witness known to the government, which
would also create a serious impediment to
effective law enforcement.
Since an exemption is being claimed for sub-
section (d) of the Act (Access to Records) the
rules required pursuant to subsection (f)(2)
through (5) are inapplicable to this system of
records to the extent that this system of
records is exempted from subsection (d).

(7). (g). Since an exemption is being
claimed for subsections (d) (Access to Rec-
ords) and (f) (Agency Rules) this section is
inapplicable, and is exempted for the reasons
set forth for those subsections, to the extent
that this system of records is exempted for
subsections (d) and (f).

(8). In addition, exemption is claimed for
this system of records from compliance with
the following provisions of the Privacy Act
of 1974 (5 U.S.C. 552a) pursuant to the provi-
sions of 5 U.S.C. 552a(k)(1): subsections (c)(3),
(d), (e)(1), (e)(4) (G), (H) and (I) and (f) to the
extent that the records contained in this sys-
tem are specifically authorized to be kept se-
cret in the interests of national defense and
foreign policy.

(q) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e) (1), (2) and (3), (e)(4) (G), (H) and
(I), (e) (5) and (8), (f), and (g):

(1) Freedom of Information/Privacy Act
Records (JUSTICE/CRM–024)

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(j)(2), (k)(1) and (k)(2).

(r) Because this system contains De-
partment of Justice civil and criminal
law enforcement, investigatory
records, it is exempted for the reasons
set forth from the following provisions
of 5 U.S.C. 552a:

(1)(c)(3). The release of the disclosure ac-
counting would present a serious impedi-
ment to law enforcement by permitting the
subject of an investigation of an actual or
potential criminal, civil, or regulatory viola-
tion to determine whether he is the subject
of investigation, or to obtain valuable infor-
mation concerning the nature of that inves-
tigation and the information obtained, or to
identify witnesses and informants.
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(2)(c)(4). Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records), this subsection is inapplicable
to the extent that this system of records is
exempted from subsection (d).

(3)(d). Access to records contained in this
system would enable the subject of an inves-
tigation of an actual or potential criminal or
civil case or regulatory violation to deter-
mine whether he or she is the subject of in-
vestigation, to obtain valuable information
concerning the nature and scope of the inves-
tigation, and information or evidence ob-
tained as to his/her activities, to identify
witnesses and informants, or to avoid detec-
tion or apprehension. Such results could pre-
vent the successful completion of the inves-
tigation, endanger the physical safety of wit-
nesses or informants, lead to the improper
influencing of witnesses, the destruction of
evidence, or the fabrication of testimony,
and thereby present a serious impediment to
effective law enforcement. Amendment of
the records would interfere with ongoing
criminal law enforcement proceedings and
impose an impossible administrative burden
by requiring criminal investigations to be
continuously reinvestigated.

(4)(e)(1). In the course of criminal or other
law enforcement investigations, cases, and
matters, the Criminal Division will occasion-
ally obtain information concerning actual or
potential violations of law that are not
strictly within its statutory or other author-
ity, or it may compile information in the
course of an investigation which may not be
relevant to a specific prosecution. In the in-
terests of effective law enforcement, it is
necessary to retain such information since it
can aid in establishing patterns of criminal
activity and can provide valuable leads for
Federal and other law enforcement agencies.

(5)(e)(2). To collect information to the
greatest extent practicable from the subject
individual of a criminal investigation or
prosecution would present a serious impedi-
ment to law enforcement. The nature of
criminal and other investigative activities is
such that vital information about an individ-
ual can only be obtained from other persons
who are familiar with such individual and
his/her activities. In such investigations it is
not feasible to rely upon information fur-
nished by the individual concerning his own
activities.

(6) (e)(3). To provide individuals supplying
information with a form stating the require-
ments of subsection (e)(3) would constitute a
serious impediment to law enforcement in
that it could compromise the existence of a
confidential investigation or reveal the iden-
tity of witnesses or confidential informants.

(7)(e)(4) (G) and (H). These subsections are
inapplicable to the extent that this system is
exempt from the access provisions of sub-
section (d) and the rules provisions of sub-
section (f).

(8)(e)(4)(I). The categories of sources of the
records in this system have been published in
the FEDERAL REGISTER in broad generic
terms in the belief that this is all that sub-
section (e)(4)(I) of the Act requires. In the
event, however, that this subsection should
be interpreted to require more detail as to
the identity of sources of the records in this
system, exemption from this provision is
necessary to protect the confidentiality of
the sources of criminal and other law en-
forcement information. Such exemption is
further necessary to protect the privacy and
physical safety of witnesses and informants.

(9) (e)(5). In the collection of information
for criminal law enforcement purposes it is
impossible to determine in advance what in-
formation is accurate, relevant, timely, and
complete. With the passage of time, seem-
ingly irrelevant or untimely information
may acquire new significance as further in-
vestigation brings new details to light and
the accuracy of such information can often
only be determined in a court of law. The re-
strictions of subsection (e)(5) would inhibit
the ability of trained investigators, intel-
ligence analysts, and government attorneys
in exercising their judgment in reporting on
information and investigations and impede
the development of criminal or other intel-
ligence necessary for effective law enforce-
ment.

(10)(e)(8). The individual notice require-
ments of subsection (e)(8) could present a se-
rious impediment to law enforcement as this
could interfere with the ability to issue war-
rants or subpoenas and could reveal inves-
tigative techniques, procedures, or evidence.

(11)(f). This subsection is inapplicable to
the extent that this system is exempt from
the access provisions of subsection (d).

(12)(g). Because some of the records in this
system contain information which was com-
piled for law enforcement purposes and have
been exempted from the access provisions of
subsection (d), subsection (g) is inapplicable.

(s) The following system of records is
exempted from 5 U.S.C. 552a(d).

Office of Special Investigations Displaced
Persons Listings (JUSTICE/CRM–027).

This exemption applies to the extent
that the records in this system are sub-
ject to exemption pursuant to 5 U.S.C.
552a(k)(2).

(t) Exemption from subsection (d) is
justified for the following reasons:

(1) Access to records contained in
this system could inform the subject of
the identity of witnesses or inform-
ants. The release of such information
could present a serious impediment to
effective law enforcement by endanger-
ing the physical safety of witnesses or
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informants; by leading to the improper
influencing of witnesses, the destruc-
tion of evidence, or the fabrication of
testimony; or by otherwise preventing
the successful completion of an inves-
tigation.

[Order No. 645–76, 41 FR 12640, Mar. 26, 1976,
as amended by Order No. 659–76, 41 FR 32423,
Aug. 3, 1976; Order No. 11–78, 43 FR 38386,
Aug. 28, 1978; Order No. 30–79, 44 FR 54046,
Sept. 18, 1979; Order Nos. 6–86, 7–86, 51 FR
15475, 15477, Apr. 24, 1986]

§ 16.92 Exemption of Land and Natural
Resources Division System—limited
access, as indicated.

(a) The following system of records is
exempt from 5 U.S.C. 552a(c)(3) and (d):

(1) Docket Card System (JUSTICE/LDN–
003).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(k)(2).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because
that portion of the Docket Card Sys-
tem relating to enforcement of crimi-
nal provisions of the Refuse Act of 1899
(33 U.S.C. 407), section 10 of the River
and Harbor Act of 1899 (33 U.S.C. 403),
section 5 of the Outer Continental
Shelf Act (43 U.S.C. 1151 et seq.), the
Clean Air Act (42 U.S.C. 1857 et seq.)
and the Noise Control Act of 1972 (42
U.S.C. 4901), is being exempted from ac-
cess and contest; the provisions for dis-
closure of accounting is not applicable.

(2) From subsection (d) because of the
need to safeguard the identity of con-
fidential informants and to facilitate
the enforcement of the criminal provi-
sions of the above statutes.

(c) The following system of records is
exempt from 5 U.S.C. 552a (c)(3) and (d):

(1) Freedom of Information/Privacy Act
Records System. (Justice/LDN–005).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(k)(2).

(d) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c) (3) because
that portion of the Freedom of Infor-
mation/Privacy Act Records System
that consists of investigatory mate-
rials compiled for law enforcement pur-
poses is being exempted from access
and contest; the provision for disclo-
sure of accounting is not applicable.

(2) From subsection (d) because of the
need to safeguard the identity of con-
fidential informants and avoid inter-
ference with ongoing investigations or
law enforcement activities by prevent-
ing premature disclosure of informa-
tion relating to those efforts.

[Order No. 688–77, 42 FR 10000, Feb. 18, 1977]

§ 16.93 Exemption of Tax Division Sys-
tems—limited access.

(a) The following systems of records
are exempted pursuant to the provi-
sions of 5 U.S.C. 552a (j)(2) from sub-
sections (c)(3), (c)(4), (d)(1), (d)(2),
(d)(3), (d)(4), (e)(1), (e)(2), (e)(3),
(e)(4)(G), (e)(4)(H), (e)(4)(I), (e)(5), (e)(8),
(f) and (g) of 5 U.S.C. 552a:

(1) Tax Division Central Classification
Cards, Index Docket Cards, and Associated
Records—Criminal Tax Cases (JUSTICE/
TAX–001)—Limited Access.

(2) Tax Division Special Projects Files
(JUSTICE/TAX–005)—Limited Access.

These exemptions apply to the extent
that information in these systems is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(b) The systems of records listed
under paragraphs (a)(1) and (a)(2) of
this section are exempted for the rea-
sons set forth below, from the follow-
ing provisions of 5 U.S.C. 552a:

(1)(c)(3). The release of the disclosure ac-
counting, for disclosures made pursuant to
subsection (b) of the Act, including those
permitted under the routine uses published
for those systems of records, would enable
the subject of an investigation of an actual
or potential criminal tax case to determine
whether he or she is the subject of investiga-
tion, to obtain valuable information con-
cerning the nature of that investigation and
the information obtained, and to determine
the identity of witnesses or informants. Such
access to investigative information would,
accordingly, present a serious impediment to
law enforcement. In addition, disclosure of
the accounting would constitute notice to
the individual of the existence of a record
even though such notice requirement under
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subsection (f)(1) is specifically exempted for
these systems of records.

(2)(c)(4). Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records) this subsection is inapplicable to
the extent that these systems of records are
exempted from subsection (d).

(3) (d)(1); (d)(2); (d)(3); (d)(4). Access to the
records contained in these systems would in-
form the subject of an actual or potential
criminal tax investigation of the existence of
that investigation, of the nature and scope of
the information and evidence obtained as to
his or her activities, and of the identity of
witnesses or informants. Such access would,
accordingly, provide information that could
enable the subject to avoid detection, appre-
hension and prosecution. This result, there-
fore, would constitute a serious impediment
to effective law enforcement not only be-
cause it would prevent the successful com-
pletion of the investigation but also because
it could endanger the physical safety of wit-
nesses or informants, lead to the improper
influencing of witnesses, the destruction of
evidence, or the fabrication of testimony.

(4)(e)(1). The notices for these systems of
records published in the FEDERAL REGISTER,
set forth the basic statutory or related au-
thority for maintenance of these systems.
However, in the course of criminal tax and
related law enforcement investigations,
cases, and matters, the Tax Division will oc-
casionally obtain information concerning ac-
tual or potential violations of law that may
not be technically within its statutory or
other authority or may compile information
in the course of an investigation which may
not be relevant to a specific prosecution. In
the interests of effective law enforcement, it
is necessary to retain some or all of such in-
formation in these systems of records since
it can aid in establishing patterns of crimi-
nal activity and can provide valuable leads
for Federal and other law enforcement agen-
cies.

(5)(e)(2). In a criminal tax investigation or
prosecution, the requirement that informa-
tion be collected to the greatest extent prac-
ticable from the subject individual would
present a serious impediment to law enforce-
ment because the subject of the investiga-
tion or prosecution would be placed on no-
tice as to the existence of the investigation
and would therefore be able to avoid detec-
tion or apprehension, influence witnesses im-
properly, destroy evidence, or fabricate tes-
timony.

(6)(e)(3). The requirement that individuals
supplying information be provided with a
form stating the requirements of subsection
(e)(3) would constitute a serious impediment
to law enforcement in that it could com-
promise the existence of a confidential inves-
tigation or reveal the identity of witnesses
or confidential informants.

(7)(e)(4) (G) and (H). Since an exemption is
being claimed for subsections (f) (Agency
Rules) and (d) (Access to Records) of the Act
these subsections are inapplicable to the ex-
tent that these systems of records are ex-
empted from subsection (f) and (d).

(8)(e)(4)(I). The categories of sources of the
records in the systems have been published
in the FEDERAL REGISTER in broad generic
terms in the belief that this is all that sub-
section (e)(4)(I) of the Act requires. In the
event, however, that this subsection should
be interpreted to require more detail as to
the identity of sources of the records in
these systems, exemption from this provi-
sion is necessary in order to protect the con-
fidentiality of the sources of criminal tax
and related law enforcement information.
Such exemption is further necessary to pro-
tect the privacy and physical safety of wit-
nesses and informants.

(9)(e)(5). In the collection of information
for criminal tax enforcement purposes it is
impossible to determine in advance what in-
formation is accurate, relevant, timely, and
complete. With the passage of time, seem-
ingly irrelevant or untimely information
may acquire new significance as further in-
vestigation brings new details to light. Fur-
thermore, the accuracy of such information
can often only be determined in a court of
law. The restrictions of subsection (e)(5)
would restrict the ability of government at-
torneys in exercising their judgment in re-
porting on information and investigations
and impede the development of criminal tax
information and related data necessary for
effective law enforcement.

(10)(e)(8). The individual notice require-
ments of subsection (e)(8) could present a se-
rious impediment to law enforcement as this
could interfere with the ability to issue war-
rants or subpoenas and could reveal inves-
tigative techniques, procedures, or evidence.

(11)(f). Procedures for notice to an individ-
ual pursuant to subsection (f)(1) as to the ex-
istence of records pertaining to him dealing
with an actual or potential criminal tax,
civil tax, or regulatory investigation or pros-
ecution must be exempted because such no-
tice to an individual would be detrimental to
the successful conduct and/or completion or
an investigation or prosecution pending or
future. In addition, mere notice of the fact of
an investigation could inform the subject or
others that their activities are under or may
become the subject of an investigation and
could enable the subjects to avoid detection
or apprehension, to influence witnesses im-
properly, to destroy evidence, or to fabricate
testimony.

Since an exemption is being claimed for
subsection (d) of the Act (Access to Records)
the rules required pursuant to subsection (f)
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(2) through (5) are inapplicable to these sys-
tems of records to the extent that these sys-
tems of records are exempted from sub-
section (d).

(12)(g). Since an exemption is being
claimed for subsections (d) (Access to Rec-
ords) and (f) (Agency Rules) this section is
inapplicable, and is exempted for the reasons
set forth for those subsections, to the extent
that these systems of records are exempted
from subsections (d) and (f).

(c) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(k)(2) from subsections
(c)(3), (d)(1), (d)(2), (d)(3), (d)(4), (e)(1),
(e)(4)(G, (e)(4)(H, (e)(4)(I) and (f) of 5
U.S.C. 552a:

(1) Tax Division Central Classification
Cards, Index Docket Cards, and Associated
Records—Civil Tax Cases (JUSTICE/TAX–
002)—Limited Access.

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(k)(2).

(d) The system of records listed under
paragraph (c)(1) is exempted for the
reasons set forth below, from the fol-
lowing provisions of 5 U.S.C. 552a:

(1)(c)(3). The release of the disclosure ac-
counting, for disclosures made pursuant to
subsection (b) of the Act, including those
permitted under the routine uses published
for this system of records, would enable the
subject of an investigation of an actual or
potential civil tax case to determine whether
he or she is the subject of investigation, to
obtain valuable information concerning the
nature of that investigation and the infor-
mation obtained, and to determine the iden-
tity of witnesses or informants. Such access
to investigative information would, accord-
ingly, present a serious impediment to law
enforcement. In addition, disclosure of the
accounting would constitute notice to the
individual of the existence of a record even
though such notice requirement under sub-
section (f)(1) is specifically exempted for this
system of records.

(2) (d)(1); (d)(2); (d)(3); (d)(4). Access to the
records contained in this system would in-
form the subject of an actual or potential
civil tax investigation of the existence of
that investigation, of the nature and scope of
the information and evidence obtained as to
his or her activities and of the identity of
witnesses or informants. Such access would,
accordingly, provide information that could
enable the subject to avoid detection. This
result, therefore, would constitute a serious
impediment to effective law enforcement not
only because it would prevent the successful

completion of the investigation but also be-
cause it could endanger the physical safety
of witnesses or informants, lead to the im-
proper influencing of witnesses, the destruc-
tion of evidence, or the fabrication of testi-
mony.

(3)(e)(1). The notices for this system of rec-
ords published in the FEDERAL REGISTER set
forth the basic statutory or related author-
ity for maintenance of this system. However,
in the course of civil tax and related law en-
forcement investigations, cases and matters,
the Tax Division will occasionally obtain in-
formation concerning actual or potential
violations of law that are not strictly or
technically within its statutory or other au-
thority or may compile information in the
course of an investigation which may not be
relevant to a specific case. In the interests of
effective law enforcement, it is necessary to
retain some or all of such information in this
system of records since it can aid in estab-
lishing patterns of tax compliance and can
provide valuable leads for Federal and other
law enforcement agencies.

(4)(e)(4) (G) and (H). Since an exemption is
being claimed for subsections (f) (Agency
Rules) and (d) (Access to Records) of the Act
these subsections are inapplicable to the ex-
tent that this system of records is exempted
from subsection (f) and (d).

(5)(e)(4)(I). The categories of sources of the
records in this system have been published in
the FEDERAL REGISTER in broad generic
terms in the belief that this is all that sub-
section (e)(4)(I) of the Act requires. In the
event, however, that this subsection should
be interpreted to require more detail as to
the identity of sources of the records in this
system, exemption from this provision is
necessary in order to protect the confiden-
tiality of the sources of civil tax and related
law enforcement information. Such exemp-
tion is further necessary to protect the pri-
vacy and physical safety of witnesses and in-
formants.

(6)(f). Procedures for notice to an individ-
ual pursuant to subsection (f)(1) as to exist-
ence of records pertaining to the individual
dealing with an actual or potential criminal
tax, civil tax, or regulatory investigation or
prosecution must be exempted because such
notice to an individual would be detrimental
to the successful conduct and/or completion
of an investigation or case, pending or fu-
ture. In addition, mere notice of the fact of
an investigation could inform the subject or
others that their activities are under or may
become the subject of an investigation and
could enable the subjects to avoid detection,
to influence witnesses improperly, to destroy
evidence, or to fabricate testimony.

Since an exemption is being claimed
for subsection (d) of the Act (Access to
Records) the rules required pursuant to
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subsection (f) (2) through (5) are inap-
plicable to this system of records to
the extent that this system of records
is exempted from subsection (d).

(e) The following system of records is
exempt from 5 U.S.C. 552a (c)(3), (c)(4),
(d), (e)(1), (e)(2), (e)(3), (e)(4), (G),
(e)(4)(H), (e)(4)(I), (e) (5) and (8), (f), and
(g).

(1) Freedom of Information—Privacy Act
Request Files (JUSTICE/TAX–004)

These exemptions apply to the extent
that information in this system is sub-
ject to exemption pursuant to 5 U.S.C.
552a(j)(2) and (k)(2).

(f) Because this system contains De-
partment of Justice civil and criminal
law enforcement, investigatory
records, it is exempted for the reasons
set forth from the following provisions
of 5 U.S.C. 552a:

(1)(c)(3). The release of the disclosure ac-
counting would present a serious impedi-
ment to law enforcement by permitting the
subject of a investigation of an actual or po-
tential criminal, civil, or regulatory viola-
tion to determine whether he is the subject
of investigation, or to obtain valuable infor-
mation concerning the nature of that inves-
tigation and the information obtained, or to
identify witnesses and informants.

(2)(c)(4). Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records), this subsection is inapplicable
to the extent that this system of records is
exempted from subsection (d).

(3)(d). Access to records contained in this
system would inform the subject of an actual
or potential criminal tax investigation of
the existence of that investigation, of the
nature and scope of the investigation, of the
information and evidence obtained as to his
or her activities, and of the identity of wit-
nesses or informants. Such access would, ac-
cordingly, provide information that could
enable the subject to avoid detection, appre-
hension, and prosecution. This result, there-
fore, would constitute a serious impediment
to effective law enforcement not only be-
cause it would prevent the successful com-
pletion of the investigation but also because
it could endanger the physical safety of wit-
nesses or informants, lead to the improper
influencing of witnesses, the destruction of
evidence, of the fabrication of testimony.
Amendment of the records would interfere
with ongoing criminal law enforcement pro-
ceedings and imposes an impossible adminis-
trative burden by requiring criminal inves-
tigations to be continuously reinvestigated.

(4)(e)(1). In the course of criminal tax and
related law enforcement investigations,

cases, and matters, the Tax Division will oc-
casionally obtain information concerning ac-
tual or potential violations of law that may
not be technically within its statutory or
other authority, or it may compile informa-
tion in the course of an investigation which
may not be relevant to a specific prosecu-
tion. In the interests of effective law en-
forcement, it is necessary to retain some or
all of such information since it can aid in es-
tablishing patterns of criminal activity and
can provide valuable leads for Federal and
other law enforcement agencies.

(5)(e)(2). To collect information to the
greatest extent practicable from the subject
individual of a criminal investigation or
prosecution would present a serious impedi-
ment to law enforcement because the subject
of the investigation or prosecution would be
placed on notice as to the existence of the in-
vestigation and would therefore be able to
avoid detection or apprehension, improperly
influence witnesses, destroy evidence, or fab-
ricate testimony.

(6)(e)(3). To provide individuals supplying
information with a form which includes the
information required by subsection (e)(3)
would constitute a serious impediment to
law enforcement, i.e., it could compromise
the existence of a confidential investigation
or reveal the identity of witnesses or con-
fidential informants.

(7)(e)(4) (G) and (H). These subsections are
inapplicable to the extent that this system is
exempt from the access provisions of sub-
section (d) and the rules provisions of sub-
section (f).

(8)(e)(4)(I). The categories of sources of the
records in this system have been published in
the FEDERAL REGISTER in broad generic
terms in the belief that this is all that sub-
section (e) (4) (I) of the Act requires. In the
event, however, that this subsection should
be interpreted to require more detail as to
the identity of sources of the records in this
system, exemption from this provision is
necessary to protect the confidentiality of
the sources of criminal tax and related law
enforcement information. Such exemption is
further necessary to protect the privacy and
physical safety of witnesses and informants.

(9)(e)(5). In the collection of information
for criminal tax enforcement purposes it is
impossible to determine in advance what in-
formation is accurate, relevant, timely, and
complete. With the passage of time, seem-
ingly irrelevant or untimely information
may acquire new significance as further in-
vestigation brings new details to light. Fur-
thermore, the accuracy of such information
can often only be determined in a court of
law. The restrictions of subsection (e)(5)
would inhibit the ability of government at-
torneys in exercising their judgement in re-
porting on information and investigations
and impede the development of criminal tax
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information and related data necessary for
effective law enforcement.

(10)(e)(8). The individual notice require-
ments of subsection (e)(8) could present a se-
rious impediment to law enforcement as this
could interfere with the ability to issue war-
rants or subpoenas and could reveal inves-
tigative techniques, procedures, or evidence.

(11)(f). This subsection is inapplicable to
the extent that this system is exempt from
the access provisions of subsection (d).

(12)(g). Because the records in this system
are generally compiled for law enforcement
purposes and are exempt from the access pro-
visions of subsection (d), subsection (g) is in-
applicable.

[Order No. 742–77, 42 FR 40906, Aug. 12, 1977,
as amended by Order No. 6–86, 51 FR 15478,
Apr. 24, 1986]

§ 16.96 Exemption of Federal Bureau
of Investigation Systems—limited
access.

(a) The following system of records is
exempt from 5 U.S.C. 552a(c)(3), (d),
(e)(1), (2), and (3), (e)(4)(G) and (H),
(e)(8), (f) and (g).

(1) Central Records System (CRS) (JUS-
TICE/FBI–002).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552(j) and (k). Where compliance
would not appear to interfere with or
adversely affect the overall law en-
forcement process, the applicable ex-
emption may be waived by the FBI.

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because
making available to a record subject
the accounting of disclosures from
records concerning him/her would re-
veal investigative interest by not only
the FBI, but also by the recipient agen-
cy. This would permit the record sub-
ject to take appropriate measures to
impede the investigation, e.g., destroy
evidence, intimidate potential wit-
nesses or flee the area to avoid the
thrust of the investigation.

(2)(i) From subsections (d), (e)(4) (G)
and (H), (f) and (g) because these provi-
sions concern individual access to in-
vestigative records, compliance with
which could compromise sensitive in-
formation classified in the interest of
national security, interfere with the
overall law enforcement process by re-

vealing a pending sensitive investiga-
tion, possibly identify a confidential
source or disclose information which
would constitute an unwarranted inva-
sion of another individual’s personal
privacy, reveal a sensitive investiga-
tive technique, or constitute a poten-
tial danger to the health or safety to
law enforcement personnel.

(ii) Also, individual access to non-
criminal investigative records, e.g.,
civil investigations and administrative
inquiries, as described in subsection (k)
of the Privacy Act, could also com-
promise classified information related
to national security, interfere with a
pending investigation or internal in-
quiry, constitute an unwarranted inva-
sion of privacy, reveal a confidential
source or sensitive investigative tech-
nique, or pose a potential threat to law
enforcement personnel. In addition,
disclosure of information collected pur-
suant to an employment suitability or
similar inquiry could reveal the iden-
tity of a source who provided informa-
tion under an express promise of con-
fidentiality, or could compromise the
objectivity or fairness of a testing or
examination process.

(iii) In addition, from paragraph
(d)(2) of this section, because to require
the FBI to amend information thought
to be incorrect, irrelevant or untimely,
because of the nature of the informa-
tion collected and the essential length
of time it is maintained, would create
an impossible administrative and in-
vestigative burden by forcing the agen-
cy to continuously retrograde its in-
vestigations attempting to resolve
questions of accuracy, etc.

(3) From subsection (e)(1) because:
(i) It is not possible in all instances

to determine relevancy or necessity of
specific information in the early stages
of a criminal or other investigation.

(ii) Relevance and necessity are ques-
tions of judgment and timing; what ap-
pears relevant and necessary when col-
lected ultimately may be deemed un-
necessary. It is only after the informa-
tion is assessed that its relevancy and
necessity in a specific investigative ac-
tivity can be established.

(iii) In any investigation the FBI
might obtain information concerning
violations of law not under its jurisdic-
tion, but in the interest of effective law
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enforcement, dissemination will be
made to the agency charged with en-
forcing such law.

(iv) In interviewing individuals or ob-
taining other forms of evidence during
an investigation, information could be
obtained, the nature of which would
leave in doubt its relevancy and neces-
sity. Such information, however, could
be relevant to another investigation or
to an investigative activity under the
jurisdiction of another agency.

(4) From subsection (e)(2) because the
nature of criminal and other investiga-
tive activities is such that vital infor-
mation about an individual can only be
obtained from other persons who are
familiar with such individual and his/
her activities. In such investigations it
is not feasible to rely upon information
furnished by the individual concerning
his own activities.

(5) From subsection (e)(3) because
disclosure would provide the subject
with substantial information which
could impede or compromise the inves-
tigation. The individual could seriously
interfere with undercover investigative
activities and could take appropriate
steps to evade the investigation or flee
a specific area.

(6) From subsection (e)(8) because the
notice requirements of this provision
could seriously interfere with a law en-
forcement activity by alerting the sub-
ject of a criminal or other investiga-
tion of existing investigative interest.

(c) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e) (1), (2) and (3), (e)(4) (G) and (H),
(e) (5) and (8), (f), (g) and (m):

(1) Electronic Surveillance (Elsur) Indices
(JUSTICE/FBI–006).

These exemptions apply only to the ex-
tent that information in the system is
subject to exemption pursuant to 5
U.S.C. 552a(j).

(d) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because the
release of accounting disclosures would
place the subject of an investigation on
notice that he is under investigation
and provide him with significant infor-
mation concerning the nature of the
investigation, resulting in a serious
impediment to law enforcement.

(2) From subsections (c)(4), (d), (e)(4)
(G) and (H), and (g) because these pro-
visions concern an individual’s access
to records which concern him and such
access to records in this system would
compromise ongoing investigations, re-
veal investigatory techniques and con-
fidential informants, and invade the
privacy of private citizens who provide
information in connection with a par-
ticular investigation.

(3) From subsection (e)(1) because
these indices must be maintained in
order to provide the information as de-
scribed in the ‘‘routine uses’’ of this
particular system.

(4) From subsections (e) (2) and (3) be-
cause compliance is not feasible given
the subject matter of the indices.

(5) From subsection (e)(5) because
this provision is not applicable to the
indices in view of the ‘‘routine uses’’ of
the indices. For example, it is impos-
sible to predict when it will be nec-
essary to utilize information in the
system and, accordingly it is not pos-
sible to determine when the records are
timely.

(6) From subsection (e)(8) because the
notice requirement could present a se-
rious impediment to law enforcement
by revealing investigative techniques,
procedures and the existence of con-
fidential investigations.

(7) From subsection (m) for the rea-
sons stated in subsection (b)(7) of this
section.

(e) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e) (1), (2) and (3), (e)(4) (G) and (H),
(e) (5) and (8), (f), and (g):

(1) Identification Division Records System
(JUSTICE/FBI–009).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j).

(f) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) for the rea-
sons stated in subsection (d)(1) of this
section.

(2) From subsections (c)(4), (d), (e)(4)
(G) and (H), (f) and (g) because these
provisions concern an individual’s ac-
cess to records which concern him.
Such access is directed at allowing the
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subject of a record to correct inaccura-
cies in it. Although an alternate sys-
tem of access has been provided in 28
CFR 16.30 to 34 and 28 CFR 20.34, the
vast majority of records in this system
concern local arrests which it would be
inappropriate for the FBI to undertake
to correct.

(3) From subsection (e)(1) because it
is impossible to state with any degree
of certainty that all information on
these records is relevant to accomplish
a purpose of the FBI, even though ac-
quisition of the records from state and
local law enforcement agencies is based
on a statutory requirement. In view of
the number of records in the system it
is impossible to review them for rel-
evancy.

(4) From subsection (e)(2) because the
records in the system are necessarily
furnished by criminal justice agencies
due to their very nature.

(5) From subsection (e)(3) because
compliance is not feasible due to the
nature of the records.

(6) From subsection (e)(5) because the
vast majority of these records come
from local criminal justice agencies
and it is administratively impossible
to ensure that the records comply with
this provision. Submitting agencies
are, however, urged on a continuing
basis to ensure that their records are
accurate and include all dispositions.

(7) From subsection (e)(8) because the
FBI has no logical manner to ascertain
whether process has been made public
and compliance with this provision
would in any case, provide an impedi-
ment to law enforcement by interfering
with the ability to issue warrants or
subpoenas and by revealing investiga-
tive techniques, procedures or evi-
dence.

(g) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e)(1), (2) and (3), (e)(4) (G) and (H),
(e)(8), (f), and (g):
This exemption applies only to the ex-
tent that information in the system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2) and (k)(3).

(h) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) for the rea-
sons stated in subsection (d)(1) of this
section.

(2) From subsections (c)(4), (d), (e)(4)
(G) and (H), and (g) for the reasons
stated in subsection (d)(2) of this sec-
tion. When records are properly subject
to access by the individual, an alter-
nate means of access is provided in sub-
section (i) of this section.

(3) From subsection (e)(1) because in-
formation contained in this system is
primarily from state and local records,
and it is for the official use of agencies
outside the Federal Government in ac-
cordance with 28 U.S.C. 534.

(4) From subsections (e) (2) and (3) be-
cause it is not feasible to comply with
these provisions given the nature of
this system.

(5) From subsection (e)(8) for the rea-
sons stated in subsection (d)(6) of this
section.

(i) Access to computerized criminal
history records in the National Crime
Information Center is available to the
individual who is the subject of the
record pursuant to procedures and re-
quirements specified in the Notice of
Systems of Records compiled by the
National Archives and Records Service
and published under the designation:

(j) The following system of records is
exempt from 5 U.S.C. 552a (c)(3), (d),
(e)(1), (e)(4) (G) and (H), (f) and (g):

(1) National Center for the Analysis of Vio-
lent Crime (NCAVC) (JUSTICE/FBI–015).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2) and (k)(2).

(k) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because
providing the accounting of disclosures
to the subject could prematurely reveal
investigative interest by the FBI and
other law enforcement agencies, there-
by providing the individual an oppor-
tunity to impede an active investiga-
tion, destroy or alter evidence, and
possibly render harm to violent crime
victims and/or witnesses.

(2) From subsections (d), (e)(4) (G)
and (H), and (f) because disclosure to
the subject could interfere with en-
forcement proceedings of a criminal
justice agency, reveal the identity of a
confidential source, result in an unwar-
ranted invasion of another’s privacy,
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reveal the details of a sensitive inves-
tigative technique, or endanger the life
and safety of law enforcement person-
nel, potential violent crime victims,
and witnesses. Disclosure also could
prevent the future apprehension of a
violent or exceptionally dangerous
criminal fugitive should he or she mod-
ify his or her method of operation in
order to evade law enforcement. Also,
specifically from subsection (d)(2),
which permits an individual to request
amendment of a record, because the na-
ture of the information in the system
is such that an individual criminal of-
fender would frequently demand
amendment of derogatory information,
forcing the FBI to continuously retro-
grade its criminal investigations in an
attempt to resolve questions of accu-
racy, etc.

(3) From subsection (g) because the
system is exempt from the access and
amendment provisions of subsection
(d).

(4) From subsection (e)(1) because it
is not always possible to establish rel-
evance and necessity of the informa-
tion at the time it is obtained or devel-
oped. Information, the relevance and
necessity of which may not be readily
apparent, frequently can prove to be of
investigative value at a later date and
time.
National Crime Information Center

(NOIC) (JUSTICE/FBI–001).
(l) The following system of records is

exempt from 5 U.S.C. 552a (c)(3), (c)(4),
(d), (e) (1), (2), and (3), (e)(4) (G) and (H),
(e)(5), (e)(8), (f) and (g).

(1) FBI Counterdrug Information In-
dices System (CIIS) (JUSTICE/FBI—
016)

(2) [Reserved]
(m) These exemptions apply only to

the extent that information in this sys-
tem is subject to exemption pursuant
to 5 U.S.C. 552a (j)(2). Exemptions from
the particular subsections are justified
for the following reasons:

(1) From subsection (c)(3) because
making available to a record subject
the accounting of disclosures from
records concerning him/her would re-
veal investigative interest by not only
the FBI, but also by the recipient agen-
cy. This would permit the record sub-
ject to take appropriate measures to
impede the investigation, e.g., destroy

evidence, intimidate potential wit-
nesses or flee the area to avoid the
thrust of the investigation.

(2) From subsection (c)(4) to the ex-
tent it is not applicable because an ex-
emption is being claimed from sub-
section (d).

(3)(i) From subsections (d), (e)(4) (G)
and (H) because these provisions con-
cern individual access to records, com-
pliance with which could compromise
sensitive information, interfere with
the overall law enforcement process by
revealing a pending sensitive investiga-
tion, possibly identify a confidential
source or disclose information which
would constitute an unwarranted inva-
sion of another individual’s personal
privacy, reveal a sensitive investiga-
tive technique, or constitute a poten-
tial danger to the health or safety of
law enforcement personnel.

(ii) In addition, from paragraph (d),
because to require the FBI to amend
information thought to be incorrect,
irrelevant or untimely, because of the
nature of the information collected and
the essential length of time it is main-
tained, would create an impossible ad-
ministrative and investigative burden
by forcing the agency to continuously
retrograde its investigations attempt-
ing to resolve questions of accuracy,
etc.

(4)(i) From subsection (e)(1) because
it is not possible in all instances to de-
termine relevancy or necessity of spe-
cific information in the early stages of
a criminal or other investigation.

(ii) Relevance and necessity are ques-
tions of judgment and timing; what ap-
pears relevant and necessary when col-
lected ultimately may be deemed oth-
erwise. It is only after the information
is assessed that its relevancy and ne-
cessity in a specified investigative ac-
tivity can be established.

(iii) In any investigation the FBI
might obtain information concerning
violations of law not under its jurisdic-
tion, but in the interest of effective law
enforcement, dissemination will be
made to the agency charged with en-
forcing such law.

(iv) In interviewing individuals or ob-
taining other forms of evidence during
an investigation, information could be
obtained, the nature of which would
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leave in doubt its relevancy and neces-
sity. Such information, however, could
be relevant to another investigations
or to an investigative activity under
the jurisdiction of another agency.

(5) From subsection (e)(2) because the
nature of criminal and other investiga-
tive activities is such that vital infor-
mation about an individual often can
only be obtained from other persons
who are familiar with such individual
and his/her activities. In such inves-
tigations it is not feasible to prin-
cipally rely upon information furnished
by the individual concerning his own
activities.

(6) From subsection (e)(3) because
disclosure would provide the subject
with information which could impede
or compromise the investigation. The
individual could seriously interfere
with undercover investigative activi-
ties and could take appropriate steps
to evade the investigation or flee a spe-
cific area.

(7) From subsection (e)(5) because in
the collection of information for law
enforcement purposes it is impossible
to determine in advance what informa-
tion is accurate, relevant, timely and
complete. With the passage of time,
seemingly irrelevant or untimely infor-
mation may acquire new significance
as further investigation brings new de-
tails to light. The restrictions imposed
by subsection (e)(5) would restrict the
ability of trained investigators and in-
telligence analysts to exercise their
judgment in reporting on investiga-
tions and impede the development of
criminal intelligence necessary for ef-
fective law enforcement.

(8) From subsection (e)(8) because the
notice requirements of this provision
could seriously interfere with a law en-
forcement activity by alerting the sub-
ject of a criminal or other investiga-
tion of existing investigative interest.

(9) From subsection (f) to the extent
that this system is exempt from the
provisions of subsection (d).

(10) From subsection (g) to the extent
that this system of records is exempt
from the provisions of subsection (d).

(n) The following system of records is
exempt from 5 U.S.C. 552a (c) (3) and
(4); (d); (e) (1), (2), and 3; (e)(4) (G) and
(H); (e) (5) and (8); and (g):

(1) National DNA Index System
(NDIS) (JUSTICE/FBI–017).

(2) [Reserved]
(o) These exemptions apply only to

the extent that information in the sys-
tem is subject to exemption pursuant
to 5 U.S.C. 552a(j)(2). Exemptions from
the particular subsections are justified
for the following reasons:

(1) From subsection (c)(3) because
making available the accounting of
disclosures of records to the subject of
the record would prematurely place the
subject on notice of the investigative
interest of law enforcement agencies,
provide the subject with significant in-
formation concerning the nature of the
investigation, or permit the subject to
take measures to impede the investiga-
tion (e.g., destroy or alter evidence, in-
timidate potential witnesses, or flee
the area to avoid investigation and
prosecution), and result in a serious
impediment to law enforcement.

(2)(i) From subsections (c)(4), (d),
(e)(4) (G) and (H), and (g) because these
provisions concern an individual’s ac-
cess to records which concern him/her
and access to records in this system
would compromise ongoing investiga-
tions. Such access is directed at allow-
ing the subject of the record to correct
inaccuracies in it. The vast majority of
records in this system are from the
DNA records of local and State NDIS
agencies which would be inappropriate
and not feasible for the FBI to under-
take to correct. Nevertheless, an alter-
nate method to access and/or amend
records in this system is available to
an individual who is the subject of a
record pursuant to procedures and re-
quirements specified in the Notice of
Systems of Records compiled by the
National Archives and Records Admin-
istration and published in the FEDERAL

REGISTER under the designation: Na-
tional DNA Index System (NDIS) (JUS-
TICE/FBI–017)

(ii) In addition, from paragraph (d)(2)
of this section, because to require the
FBI to amend information thought to
be incorrect, irrelevant, or untimely,
because of the nature of the informa-
tion collected and the essential length
of time it is maintained, would create
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an impossible administrative and in-
vestigative burden by forcing the agen-
cy to continuously retrograde inves-
tigations attempting to resolve ques-
tions of accuracy, etc.

(iii) In addition, from subsection (g)
to the extent that the system is ex-
empt from the access and amendment
provisions of subsection (d).

(3) From subsection (e)(1) because:
(i) Information in this system is pri-

marily from State and local records
and it is for the official use of agencies
outside the Federal Government.

(ii) It is not possible in all instances
to determine the relevancy or neces-
sity of specific information in the early
stages of the criminal investigative
process.

(iii) Relevance and necessity are
questions of judgment and timing;
what appears relevant and necessary
when collected ultimately may be
deemed unnecessary, and vice versa. It
is only after the information is as-
sessed that its relevancy in a specific
investigative activity can be estab-
lished.

(iv) Although the investigative proc-
ess could leave in doubt the relevancy
and necessity of evidence which had
been properly obtained, the same infor-
mation could be relevant to another in-
vestigation or investigative activity
under the jurisdiction of the FBI or an-
other law enforcement agency.

(4) From subsections (e)(2) and (3) be-
cause it is not feasible to comply with
these provisions given the nature of
this system. Most of the records in this
system are necessarily furnished by
State and local criminal justice agen-
cies and not by individuals due to the
very nature of the records and the sys-
tem.

(5) From subsection (e)(5) because the
vast majority of these records come
from State and local criminal justice
agencies and because it is administra-
tively impossible for them and the FBI
to insure that the records comply with
this provision. Submitting agencies are
urged and make every effort to insure
records are accurate and complete;
however, since it is not possible to pre-
dict when information in the indexes of
the system (whether submitted by
State and local criminal justice agen-
cies or generated by the FBI) will be

matched with other information, it is
not possible to determine when most of
them are relevant or timely.

(6) From subsection (e)(8) because the
FBI has no logical manner to deter-
mine whenever process has been made
public and compliance with this provi-
sion would provide an impediment to
law enforcement by interfering with
ongoing investigations.

[Order No. 40–80, 45 FR 5301, Jan. 23, 1980, as
amended by Order No. 64–81, 46 FR 20540, Apr.
6, 1981; Order No. 63–81, 46 FR 22362, Apr. 17,
1981; Order No. 67–81, 46 FR 30495, June 9,
1981; Order No. 15–85, 50 FR 31361, Aug. 2, 1985;
Order No. 6–86, 51 FR 15479, Apr. 24, 1986;
Order No. 94–94, 59 FR 47081, Sept. 14, 1994;
Order No. 124–96, 61 FR 65180, Dec. 11, 1996]

§ 16.97 Exemption of Bureau of Pris-
ons Systems—limited access.

(a) The following systems of records
are exempt from 5 U.S.C. 552a (c) (3)
and (4), (d), (e) (2) and (3), (e)(4) (H),
(e)(8), (f) and (g):

(1) Custodial and Security Record System
(JUSTICE/BOP–001).

(2) Industrial Inmate Employment Record
System (JUSTICE/BOP–003).

(3) Inmate Administrative Remedy Record
System (JUSTICE/BOP–004).

(4) Inmate Central Record System (JUS-
TICE/BOP–005).

(5) Inmate Commissary Accounts Record
System (JUSTICE/BOP–006).

(6) Inmate Physical and Mental Health
Record System (JUSTICE/BOP–007).

(7) Inmate Safety and Accident Compensa-
tion Record System (JUSTICE/BOP–008).

(8) Federal Tort Claims Act Record System
(JUSTICE/BOP–009).

These exemptions apply only to the ex-
tent that information in these systems
is subject to exemption pursuant to 5
U.S.C. 552a(j).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because in-
mates will not be permitted to gain ac-
cess or to contest contents of these
record systems under the provisions of
subsection (d) of 5 U.S.C. 552a. Reveal-
ing disclosure accountings can com-
promise legitimate law enforcement
activities and Bureau of Prisons re-
sponsibilities.

(2) From subsection (c)(4) because ex-
emption from provisions of subsection
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(d) will make notification of formal
disputes inapplicable.

(3) From subsection (d) because ex-
emption from this subsection is essen-
tial to protect internal processes by
which Bureau personnel are able to for-
mulate decisions and policies with re-
gard to federal prisoners, to prevent
disclosure of information to federal in-
mates that would jeopardize legitimate
correctional interests of security, cus-
tody, or rehabilitation, and to permit
receipt of relevant information from
other federal agencies, state and local
law enforcement agencies, and federal
and state probation and judicial of-
fices.

(4) From subsection (e)(2) because
primary collection of information di-
rectly from federal inmates about
criminal sentences or criminal records
is highly impractical and inappropri-
ate.

(5) From subsection (e)(3) because in
view of the Bureau of Prisons’ respon-
sibilities, application of this provision
to its operations and collection of in-
formation is inappropriate.

(6) From subsection (e)(4)(H) because
exemption from provisions of sub-
section (d) will make publication of
agency procedures under this sub-
section inapplicable.

(7) From subsection (e)(8) because the
nature of Bureau of Prisons law en-
forcement activities renders notice of
compliance with compulsory legal
process impractical.

(8) From subsection (f) because ex-
emption from provisions of subsection
(d) will render compliance with provi-
sions of this subsection inapplicable.

(9) From subsection (g) because ex-
emption from provisions of subsection
(d) will render provisions of this sub-
section inapplicable.

(c) The following system of records is
exempted pursuant to 5 U.S.C. 552a(j)(2)
from subsections (c)(3) and (4), (d),
(e)(1), (2) and (3), (e)(5) and (e)(8), and
(g). In addition, the following system of
records is exempted pursuant to 5
U.S.C. 552a(k)(2) from subsections
(c)(3), (d), and (e)(1):

Bureau of Prisons Access Control
Entry/Exit, (JUSTICE/BOP–010).

(d) These exemptions apply only to
the extent that information in these

systems is subject to exemption pursu-
ant to 5 U.S.C. 552a(j)(2) or (k)(2).
Where compliance would not appear to
interfere with or adversely affect the
law enforcement process, and/or where
it may be appropriate to permit indi-
viduals to contest the accuracy of the
information collected, e.g. public
source materials, or those supplied by
third parties, the applicable exemption
may be waived, either partially or to-
tally, by the BOP. Exemptions from
the particular subsections are justified
for the following reasons:

(1) From subsection (c)(3) for similar
reasons as those enumerated in para-
graph (3).

(2) From subsection (c)(4) to the ex-
tent that exemption from subsection
(d) will make notification of correc-
tions or notations of disputes inap-
plicable.

(3) From the access provisions of sub-
section (d) to the extent that exemp-
tion from this subsection may appear
to be necessary to prevent access by
record subjects to information that
may jeopardize the legitimate correc-
tional interests of safety, security, and
good order of Bureau of Prisons facili-
ties; to protect the privacy of third
parties; and to protect access to rel-
evant information received from third
parties, such as other Federal State,
local and foreign law enforcement
agencies, Federal and State probation
and judicial offices, the disclosure of
which may permit a record subject to
evade apprehension, prosecution, etc.;
and/or to otherwise protect investiga-
tory or law enforcement information,
whether received from other third par-
ties, or whether developed internally
by the BOP.

(4) From the amendment provisions
of subsection (d) because amendment of
the records would interfere with law
enforcement operations and impose an
impossible administrative burden. In
addition to efforts to ensure accuracy
so as to withstand possible judicial
scrutiny, it would require that law en-
forcement and investigatory informa-
tion be continuously reexamined, even
where the information may have been
collected from the record subject. Also,
where records are provided by other
Federal criminal justice agencies or
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other State, local and foreign jurisdic-
tions, it may be administratively im-
possible to ensure compliance with this
provision.

(5) From subsection (e)(1) to the ex-
tent that the BOP may collect infor-
mation that may be relevant to the law
enforcement operations of other agen-
cies. In the interests of overall, effec-
tive law enforcement, such information
should be retained and made available
to those agencies with relevant respon-
sibilities.

(6) From subsection (e)(2) because
primary collection of information di-
rectly from the record subject is often
highly impractical, inappropriate and
could result in inaccurate information.

(7) From subsection (e)(3) because
compliance with this subsection may
impede the collection of information
that may be valuable to law enforce-
ment interests.

(8) From subsection (e)(5) because in
the collection and maintenance of in-
formation for law enforcement pur-
poses, it is impossible to determine in
advance what information is accurate,
relevant, timely and complete. Data
which may seem unrelated, irrelevant
or incomplete when collected may take
on added meaning or significance as an
investigation progresses or with the
passage of time, and could be relevant
to future law enforcement decisions.

(9) From subsection (e)(8) because the
nature of BOP law enforcement activi-
ties renders notice of compliance with
compulsory legal process impractical
and could seriously jeopardize institu-
tion security and personal safety and/
or impede overall law enforcement ef-
forts.

(10) From subsection (g) to the extent
that the system is exempted from sub-
section (d).

(e) The following system of records is
exempt from 5 U.S.C. 552a (c) (3) and
(4), (d), (e) (2) and (3), (e)(5) and (e)(8),
(f) and (g):

Telephone Activity Record System
(JUSTICE/BOP–011).

(f) These exemptions apply only to
the extent that information in this sys-
tem is subject to exemption pursuant
to 5 U.S.C. 552a (j)(2) and/or (k)(2).
Where compliance would not appear to
interfere with or adversely affect the

law enforcement process, and/or where
it may be appropriate to permit indi-
viduals to contest the accuracy of the
information collected, the applicable
exemption may be waived, either par-
tially or totally, by the BOP. Exemp-
tions from the particular subsections
are justified for the following reasons:

(1) From subsection (c)(3) to the ex-
tent that this system of records is ex-
empt from subsection (d), and for such
reasons as those cited for subsection
(d) in paragraph (f)(3) below.

(2) From subsection (c)(4) to the ex-
tent that exemption from subsection
(d) makes this exemption inapplicable.

(3) From the access provisions of sub-
section (d) because exemption from
this subsection is essential to prevent
access of information by record sub-
jects that may invade third party pri-
vacy; frustrate the investigative proc-
ess; jeopardize the legitimate correc-
tional interests of safety, security, and
good order to prison facilities; or oth-
erwise compromise, impede, or inter-
fere with BOP or other law enforce-
ment agency activities.

(4) From the amendment provisions
from subsection (d) because amend-
ment of the records may interfere with
law enforcement operations and would
impose an impossible administrative
burden by requiring that, in addition
to efforts to ensure accuracy so as to
withstand possible judicial scrutiny, it
would require that law enforcement in-
formation be continuously reexamined,
even where the information may have
been collected from the record subject.
Also, some of these records come from
other Federal criminal justice agencies
or State, local and foreign jurisdic-
tions, or from Federal and State proba-
tion and judicial offices, and it is ad-
ministratively impossible to ensure
that the records comply with this pro-
vision.

(5) From subsection (e)(2) because the
nature of criminal and other investiga-
tive activities is such that vital infor-
mation about an individual can be ob-
tained from other persons who are fa-
miliar with such individual and his/her
activities. In such investigations it is
not feasible to rely solely upon infor-
mation furnished by the individual
concerning his/her own activities since
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it may result in inaccurate informa-
tion.

(6) From subsection (e)(3) because in
view of BOP’s operational responsibil-
ities, application of this provision to
the collection of information is inap-
propriate. Application of this provision
could provide the subject with substan-
tial information which may in fact im-
pede the information gathering process
or compromise an investigation.

(7) From subsection (e)(5) because in
the collection and maintenance of in-
formation for law enforcement pur-
poses, it is impossible to determine in
advance what information is accurate,
relevant, timely and complete. Mate-
rial which may seem unrelated, irrele-
vant or incomplete when collected may
take on added meaning or significance
at a later date or as an investigation
progresses. Also, some of these records
may come from other Federal, State,
local and foreign law enforcement
agencies, and from Federal and State
probation and judicial offices and it is
administratively impossible to ensure
that the records comply with this pro-
vision. It would also require that law
enforcement information be continu-
ously reexamined even where the infor-
mation may have been collected from
the record subject.

(8) From subsection (e)(8) because the
nature of BOP law enforcement activi-
ties renders impractical the notice of
compliance with compulsory legal
process. This requirement could
present a serious impediment to law
enforcement such as revealing inves-
tigative techniques or the existence of
confidential investigations, jeopardize
the security of third parties, or other-
wise compromise law enforcement ef-
forts.

(9)–(10) [Reserved]
(11) From subsections (f) and (g) to

the extent that this system is exempt
from the access and amendment provi-
sions of subsection (d).

(g) The following system of records is
exempt pursuant to the provisions of 5
U.S.C. 552a(j)(2) from subsections (c) (3)
and (4), (d), (e) (1), (2), and (3), (e)(5) and
(e)(8), and (g) of 5 U.S.C. 552a. In addi-
tion, the following system of records is
exempt pursuant to the provisions of 5
U.S.C. 552a (k)(1) and (k)(2) from sub-

sections (c)(3), (d), and (e)(1) of 5 U.S.C.
552a:

Bureau of Prisons, Office of Internal Affairs
Investigative Records, JUSTICE/BOP–012

(h) These exemptions apply only to
the extent that information in this sys-
tem is subject to exemption pursuant
to 5 U.S.C. 552a (j)(2), (k)(1), and (k)(2).
Where compliance would not appear to
interfere with or adversely affect the
law enforcement process, and/or where
it may be appropriate to permit indi-
viduals to contest the accuracy of the
information collected, e.g., public
source materials, the applicable ex-
emption may be waived, either par-
tially or totally, by the Office of Inter-
nal Affairs (OIA). Exemptions from the
particular subsections are justified for
the following reasons:

(1) From subsection (c)(3) because re-
lease of disclosure accounting could
alert the subject of an investigation of
an actual or potential criminal, civil,
or regulatory violation to the existence
of the investigation and the fact that
they are subjects of the investigation,
and reveal investigative interest by not
only the OIA but also by the recipient
agency. Since release of such informa-
tion to the subjects of an investigation
would provide them with significant in-
formation concerning the nature of the
investigation, release could result in
activities that would impede or com-
promise law enforcement such as: the
destruction of documentary evidence;
improper influencing of witnesses;
endangerment of the physical safety of
confidential sources, witnesses, and
law enforcement personnel; fabrication
of testimony; and flight of the subject
from the area. In addition, release of
disclosure accounting could result in
the release of properly classified infor-
mation which could compromise the
national defense or disrupt foreign pol-
icy.

(2) From subsection (c)(4) because
this system is exempt from the access
provisions of subsection (d) pursuant to
subsections (j) and (k) of the Privacy
Act.

(3) From the access and amendment
provisions of subsection (d) because ac-
cess to the records contained in this
system of records could provide the
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subject of an investigation with infor-
mation concerning law enforcement ac-
tivities such as that relating to an ac-
tual or potential criminal, civil or reg-
ulatory violation; the existence of an
investigation; the nature and scope of
the information and evidence obtained
as to his activities; the identity of con-
fidential sources, witnesses, and law
enforcement personnel; and informa-
tion that may enable the subject to
avoid detection or apprehension. Such
disclosure would present a serious im-
pediment to effective law enforcement
where they prevent the successful com-
pletion of the investigation; endanger
the physical safety of confidential
sources, witnesses, and law enforce-
ment personnel; and/or lead to the im-
proper influencing of witnesses, the de-
struction of evidence, or the fabrica-
tion of testimony. In addition, grant-
ing access to such information could
disclose security-sensitive or confiden-
tial business information or informa-
tion that would constitute an unwar-
ranted invasion of the personal privacy
of third parties. Finally, access to the
records could result in the release of
properly classified information which
could compromise the national defense
or disrupt foreign policy. Amendment
of the records would interfere with on-
going investigations and law enforce-
ment activities and impose an impos-
sible administrative burden by requir-
ing investigations to be continuously
reinvestigated.

(4) From subsection (e)(1) because the
application of this provision could im-
pair investigations and interfere with
the law enforcement responsibilities of
the OIA for the following reasons:

(i) It is not possible to detect rel-
evance or necessity of specific informa-
tion in the early stages of a civil,
criminal or other law enforcement in-
vestigation, case, or matter, including
investigations in which use is made of
properly classified information. Rel-
evance and necessity are questions of
judgment and timing, and it is only
after the information is evaluated that
the relevance and necessity of such in-
formation can be established.

(ii) During the course of any inves-
tigation, the OIA may obtain informa-
tion concerning actual or potential vio-
lations of laws other than those within

the scope of its jurisdiction. In the in-
terest of effective law enforcement, the
OIA should retain this information as
it may aid in establishing patterns of
criminal activity, and can provide val-
uable leads for Federal and other law
enforcement agencies.

(iii) In interviewing individuals or
obtaining other forms of evidence dur-
ing an investigation, information may
be supplied to an investigator which re-
lates to matters incidental to the pri-
mary purpose of the investigation but
which may relate also to matters under
the investigative jurisdiction of an-
other agency. Such information cannot
readily be segregated.

(5) From subsection (e)(2) because, in
some instances, the application of this
provision would present a serious im-
pediment to law enforcement for the
following reasons:

(i) The subject of an investigation
would be placed on notice as to the ex-
istence of an investigation and would
therefore be able to avoid detection or
apprehension, to improperly influence
witnesses, to destroy evidence, or to
fabricate testimony.

(ii) In certain circumstances the sub-
ject of an investigation cannot be re-
quired to provide information to inves-
tigators, and information relating to a
subject’s illegal acts, violations of
rules of conduct, or any other mis-
conduct must be obtained from other
sources.

(iii) In any investigation it is nec-
essary to obtain evidence from a vari-
ety of sources other than the subject of
the investigation in order to verify the
evidence necessary for successful liti-
gation.

(6) From subsection (e)(3) because the
application of this provision would pro-
vide the subject of an investigation
with substantial information which
could impede or compromise the inves-
tigation. Providing such notice to a
subject of an investigation could inter-
fere with an undercover investigation
by revealing its existence, and could
endanger the physical safety of con-
fidential sources, witnesses, and inves-
tigators by revealing their identities.

(7) From subsection (e)(5) because the
application of this provision would pre-
vent the collection of any data not
shown to be accurate, relevant, timely,
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and complete at the moment it is col-
lected. In the collection of information
for law enforcement purposes, it is im-
possible to determine in advance what
information is accurate, relevant,
timely, and complete. Material which
may seem unrelated, irrelevant, or in-
complete when collected may take on
added meaning or significance as an in-
vestigation progresses. The restrictions
of this provision could interfere with
the preparation of a complete inves-
tigation report, and thereby impede ef-
fective law enforcement.

(8) From subsection (e)(8) because the
application of this provision could pre-
maturely reveal an ongoing criminal
investigation to the subject of the in-
vestigation, and could reveal investiga-
tion techniques, procedures, and/or evi-
dence.

(9) From subsection (g) to the extent
that this system is exempt from the ac-
cess and amendment provisions of sub-
section (d) pursuant to subsections
(j)(2), (k)(1), and (k)(2) of the Privacy
Act.

(i) Consistent with the legislative
purpose of the Privacy Act of 1974 (Pub.
L. 93–579) the BOP has initiated a pro-
cedure whereby federal inmates in cus-
tody may gain access and review their
individual prison files maintained at
the institution of incarceration. Access
to these files will be limited only to
the extent that the disclosure of
records to the inmate would jeopardize
internal decision-making or policy de-
terminations essential to the effective
operation of the Bureau of Prisons; to
the extent that disclosure of the
records to the inmate would jeopardize
privacy rights of others, or a legiti-
mate correctional interest of security,
custody, or rehabilitation; and to the
extent information is furnished with a
legitimate expectation of confidential-
ity. The Bureau of Prisons will con-
tinue to provide access to former in-
mates under existing regulations as is
consistent with the interests listed
above. Under present Bureau of Prisons
regulations, inmates in federal institu-
tions may file administrative com-
plaints on any subject under the con-
trol of the Bureau. This would include

complaints pertaining to information
contained in these systems of records.

[Order No. 645–76, 41 FR 12640, Mar. 26, 1976,
as amended by Order No. 6–86, 51 FR 15479,
Apr. 24, 1986; Order No. 113-96, 61 FR 6316,
Feb. 20, 1996; Order No. 114-96, 61 FR 6317,
Feb. 20, 1996; Order No. 115-96, 61 FR 6319,
Feb. 20, 1996]

§ 16.98 Exemption of the Drug Enforce-
ment Administration (DEA)—lim-
ited access.

(a) The following systems of records
are exempt from 5 U.S.C. 552a(c)(3) and
(d):

(1) Automated Records and Con-
summated Orders System/Diversion
Analysis and Detection System
(ARCOS/DADS) (Justice/DEA–003)

(2) Controlled Substances Act Reg-
istration Records (Justice/DEA–005)

(3) Registration Status/Investigatory
Records (Justice/DEA–012)

(b) These exemptions apply only to
the extent that information in these
systems is subject to exemption pursu-
ant to 5 U.S.C. 552a(k)(2). Exemptions
from the particular subsections are jus-
tified for the following reasons:

(1) From subsection (c)(3) because re-
lease of the disclosure accounting
would enable the subject of an inves-
tigation to gain valuable information
concerning the nature and scope of the
investigation and seriously hamper the
regulatory functions of the DEA.

(2) From subsection (d) because ac-
cess to records contained in these sys-
tems may provide the subject of an in-
vestigation information that could en-
able him to avoid compliance with the
Drug Abuse Prevention and Control
Act of 1970 (Pub. L. 91–513).

(c) Systems of records identified in
paragraphs (c)(1) through (c)(6) below
are exempted pursuant to the provi-
sions of 5 U.S.C. 552a(j)(2) from sub-
sections (c)(3) and (4), (d), (e)(1), (2) and
(3), (e)(5), (e)(8) and (g) of 5 U.S.C. 552a.
In addition, systems of records identi-
fied in paragraphs (c)(1), (c)(3), (c)(4),
and (c)(5) below are also exempted pur-
suant to the provisions of 5 U.S.C.
552a(k)(2) from subsections (c)(3), (d)
and (e)(1). Finally, systems of records
identified in paragraphs (c)(1), (c)(2), (c)
(3) and (c)(5) below are also exempted
pursuant to the provisions of 5 U.S.C.
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552a(k)(1) from subsections (c)(3), (d)
and (e)(1):

(1) Air Intelligence Program (Justice/
DEA–001)

(2) Investigative Reporting and Fil-
ing System (Justice/DEA–008)

(3) Planning and Inspection Division
Records (Justice/DEA–010)

(4) Operations Files (Justice/DEA–
011)

(5) Security Files (Justice/DEA–013)
(6) System to Retrieve Information

from Drug Evidence (Stride/Ballistics)
(Justice/DEA–014)

(d) Exemptions apply to the following
systems of records only to the extent
that information in the systems is sub-
ject to exemption pursuant to 5 U.S.C.
552a(j)(2), (k)(1), and (k)(2): Air Intel-
ligence Program (Justice/DEA–001);
Planning and Inspection Division
Records (Justice/DEA–010); and Secu-
rity Files (Justice/DEA–013). Exemp-
tions apply to the Investigative Re-
porting and Filing System (Justice/
DEA–008) only to the extent that infor-
mation in the system is subject to ex-
emption pursuant to 5 U.S.C. 552a(j) (2)
and (k)(1). Exemptions apply to the Op-
erations Files (Justice/DEA–011) only
to the extent that information in the
system is subject to exemption pursu-
ant to 5 U.S.C. 552a(j)(2) and (k)(2). Ex-
emptions apply to the System to Re-
trieve Information from Drug Evidence
(STRIDE/Ballistics) (Justice/DEA–014)
only to the extent that information in
the system is subject to exemption pur-
suant to 5 U.S.C. 552a(j)(2). Exemption
from the particular subsections are jus-
tified for the following reasons:

(1) From subsection (c)(3) because re-
lease of disclosure accounting would
provide to the subjects of an investiga-
tion significant information concern-
ing the nature of the investigation and
thus would present the same impedi-
ments to law enforcement as those
enumerated in paragraph (d)(3) regard-
ing exemption from subsection (d).

(2) From subsection (c)(4) to the ex-
tent that it is not applicable because
an exemption is being claimed from
subsection (d).

(3) From the access provisions of sub-
section (d) because access to records in
this system of records would present a
serious impediment to law enforce-
ment. Specifically, it could inform the

record subject of an actual or potential
criminal, civil, or regulatory investiga-
tion of the existence of that investiga-
tion; of the nature and scope of the in-
formation and evidence obtained as to
his activities; of the identity of con-
fidential sources, witnesses, and law
enforcement personnel; and of informa-
tion that may enable the subject to
avoid detection or apprehension. Simi-
larly, it may alert collateral suspects
yet unprosecuted in closed cases. It
could prevent the successful comple-
tion of the investigation; endanger the
life, health, or physical safety of con-
fidential sources, witnesses, and law
enforcement personnel, and/or lead to
the improper influencing of witnesses,
the destruction of evidence, or the fab-
rication of testimony; or it may simply
reveal a sensitive investigative tech-
nique. In addition, granting access to
such information could result in the
disclosure of confidential/security-sen-
sitive or other information that would
constitute an unwarranted invasion of
the personal privacy of third parties.
Finally, access to the records could re-
sult in the release of properly classified
information which would compromise
the national defense or disrupt foreign
policy. From the amendment provi-
sions of subsection (d) because amend-
ment of the records would interfere
with ongoing investigations and law
enforcement activities and impose an
impossible administrative burden by
requiring investigations to be continu-
ously reinvestigated.

(4) From subsection (e)(1) because the
application of this provision could im-
pair investigations and interfere with
the law enforcement responsibilities of
the DEA for the following reasons:

(i) It is not possible to detect rel-
evance or necessity of specific informa-
tion in the early stages of a civil,
criminal or other law enforcement in-
vestigation, case, or matter, including
investigations during which DEA may
obtain properly classified information.
Relevance and necessity are questions
of judgment and timing, and it is only
after the information is evaluated that
the relevance and necessity of such in-
formation can be established.

(ii) During the DEA’s investigative
activities DEA may detect the viola-
tion of either drug-related or non-drug
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related laws. In the interests of effec-
tive law enforcement, it is necessary
that DEA retain all information ob-
tained because it can aid in establish-
ing patterns of activity and provide
valuable leads for Federal and other
law enforcement agencies or otherwise
assist such agencies in discharging
their law enforcement responsibilities.
Such information may include properly
classified information, the retention of
which could be in the interests of na-
tional defense and/or foreign policy.

(5) From subsection (e)(2) because, in
some instances, the application of this
provision would present a serious im-
pediment to law enforcement for the
following reasons:

(i) The subject of an investigation
would be placed on notice as to the ex-
istence of an investigation and would
therefore be able to avoid detection or
apprehension, to improperly influence
witnesses, to destroy evidence, or to
fabricate testimony.

(ii) In certain circumstances the sub-
ject of an investigation cannot be re-
quired to provide information to inves-
tigators, and information relating to a
subject’s illegal acts must be obtained
from other sources.

(iii) In any investigation it is nec-
essary to obtain evidence from a vari-
ety of sources other than the subject of
the investigation in order to verify the
evidence necessary for successful pros-
ecution.

(6) From subsection (e)(3) because the
requirements thereof would constitute
a serious impediment to law enforce-
ment in that they could compromise
the existence of an actual or potential
confidential investigation and/or per-
mit the record subject to speculate on
the identity of a potential confidential
source, and endanger the life, health or
physical safety or either actual or po-
tential confidential informants and
witnesses, and of investigators/law en-
forcement personnel. In addition, the
notification requirement of subsection
(e)(3) could impede collection of that
information from the record subject,
making it necessary to collect the in-
formation solely from third party
sources and thereby inhibiting law en-
forcement efforts.

(7) From subsection (e)(5) because in
the collection of information for law

enforcement purposes it is impossible
to determine in advance what informa-
tion is accurate, relevant, timely and
complete. With the passage of time,
seemingly irrelevant or untimely infor-
mation may acquire new significance
as further investigation brings new de-
tails to light and the accuracy of such
information can only be determined in
a court of law. The restrictions im-
posed by subsection (e)(5) would re-
strict the ability of trained investiga-
tors and intelligence analysts to exer-
cise their judgment in reporting on in-
vestigations and impede the develop-
ment of criminal intelligence nec-
essary for effective law enforcement.

(8) From subsection (e)(8) because the
application of this provision could pre-
maturely reveal an ongoing criminal
investigation to the subject of the in-
vestigation, and could reveal investiga-
tive techniques, procedures, or evi-
dence.

(9) From subsection (g) to the extent
that this system is exempt from the ac-
cess and amendment provisions of sub-
section (d) pursuant to subsections
(j)(2), (k)(1) and (k)(2) of the Privacy
Act.

(e) The following systems of records
are exempt from 5 U.S.C. 552a (d)(1) and
(e)(1):

(1) Grants of Confidentiality Files
(GCF) (Justice/DEA–017), and

(2) DEA Applicant Investigations
(Justice/DEA–018).

(f) These exemptions apply only to
the extent that information in these
systems is subject to exception pursu-
ant to 5 U.S.C. 552a(k)(5). Exemptions
from the particular subsections are jus-
tified for the following reasons:

(1) From subsection (d)(1) because
many persons are contacted who, with-
out an assurance of anonymity, refuse
to provide information concerning an
applicant for a grant of confidentiality
with DEA. By permitting access to in-
formation which may reveal the iden-
tity of the source of that information—
after a promise of confidentiality has
been given—DEA would breach the
promised confidentiality. Ultimately,
such breaches would restrict the free
flow of information which is vital to a
determination of an applicant’s quali-
fications for a grant.

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00281 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



288

28 CFR Ch. I (7–1–98 Edition) § 16.99

(2) From subsection (e)(1) because in
the collection of information for inves-
tigative and evaluation purposes, it is
impossible to determine in advance
what exact information may be of as-
sistance in determining the qualifica-
tions and suitability of a candidate. In-
formation which may appear irrele-
vant, when combined with other appar-
ently irrelevant information, can on
occasion provide a composite picture of
an applicant which assists in determin-
ing whether a grant of confidentiality
is warranted.

(g) The following system of records is
exempted pursuant to the provisions of
5 U.S.C. 552a(j)(2) from subsections (c)
(3) and (4), (d), (e) (1), (2) and (3), (e)(5),
(e)(8) and (g) of 5 U.S.C. 552a. In addi-
tion, this system of records is exempt-
ed pursuant to the provisions of 5
U.S.C. 552a (k)(1) and (k)(2) from sub-
sections (c)(3), (d), and (e)(1):

Freedom of Information/Privacy Act Records
(Justice/DEA–006)

(h) These exemptions apply only to
the extent that information in this sys-
tem is subject to exemption pursuant
to 5 U.S.C. 552a (j)(2), (k)(1), and (k)(2).
Exemptions from the particular sub-
sections are justified for the following
reasons:

(1) From subsection (c)(3) for the rea-
sons given in paragraphs (b)(1) and
(d)(1).

(2) From subsection (c)(4) to the ex-
tent that is not applicable because an
exemption is being claimed from sub-
section (d).

(3) From subsection (d) for the rea-
sons given in paragraphs (b)(2), (d)(3),
and (f)(1).

(4) From subsection (e)(1) for reasons
given in paragraphs (d)(4) and (f)(2).

(5) From subsection (e)(2) for reasons
given in paragraph (d)(5).

(6) From subsection (e)(3) for reasons
given in paragraph (d)(6).

(7) From subsection (e)(5) for reasons
given in paragraph (d)(7).

(8) From subsection (e)(8) for the rea-
sons given in paragraph (d)(8).

(9) From subsection (g) to the extent
that this system is exempt from the ac-
cess and amendment provisions of sub-
section (d) pursuant to subsections

(j)(2), (k)(1) and (k)(2) of the Privacy
Act.

[Order No. 88–94, 59 FR 29717, June 9, 1994, as
amended by Order No. 127–97, 62 FR 2903, Jan.
21, 1997]

§ 16.99 Exemption of the Immigration
and Naturalization Service Sys-
tems-limited access.

(a) The following systems of records
of the Immigration and Naturalization
Service are exempt from 5 U.S.C. 552a
(c) (3) and (4), (d), (e) (1), (2) and (3), (e)
(4)(G) and (H), (e) (5) and (8), and (g):

(1) The Immigration and Naturaliza-
tion Service Alien File (A-File) and
Central Index System (CIS), JUSTICE/
INS–001A.

(2) The Immigration and Naturaliza-
tion Service Index System, JUSTICE/
INS–001 which consists of the following
subsystems:

(i) Agency Information Control
Record Index.

(ii) Alien Enemy Index.
(iii) Congressional Mail Unit Index.
(iv) Air Detail Office Index.
(v) Anti-smuggling Index (general).
(vi) Anti-smuggling Information Cen-

ters Systems for Canadian and Mexican
Borders.

(vii) Border Patrol Sectors General
Index System.

(viii) Contact Index.
(ix) Criminal, Narcotic, Racketeer

and Subversive Indexes.
(x) Enforcement Correspondence Con-

trol Index System.
(xi) Document Vendors and Alterers

Index.
(xii) Informant Index.
(xiii) Suspect Third Party Index.
(xiv) Examination Correspondence

Control Index.
(xv) Extension Training Enrollee

Index.
(xvi) Intelligence Index.
(xvii) Naturalization and Citizenship

Indexes.
(xviii) Personnel Investigations Unit

Indexes.
(xix) Service Look-Out Subsystem.
(xx) White House and Attorney Gen-

eral Correspondence Control Index.
(xxi) Fraudulent Document Center

Index.
(xxii) Emergency Reassignment

Index.
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(xxiii) Alien Documentation, Identi-
fication, and Telecommunication
(ADIT) System.

The exemptions apply to the extent
that information in these subsystems
is subject to exemption pursuant to 5
U.S.C. 552a (j)(2) and (k)(2).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because the
release of the disclosure accounting for
disclosure pursuant to the routine uses
published for these subsystems would
permit the subject of a criminal or
civil investigation to obtain valuable
information concerning the nature of
that investigation and present a seri-
ous impediment to law enforcement.

(2) From subsection (c)(4) since an ex-
emption is being claimed for sub-
section (d), this subsection will not be
applicable.

(3) From subsection (d) because ac-
cess to the records contained in these
subsystems would inform the subject of
a criminal or civil investigation of the
existence of that investigation, provide
the subject of the investigation with
information that might enable him to
avoid detection or apprehension, and
present a serious impediment to law
enforcement.

(4) From subsection (e)(1) because in
the course of criminal or civil inves-
tigations, the Immigration and Natu-
ralization Service often obtains infor-
mation concerning the violation of
laws other than those relating to viola-
tions over which INS has investigative
jurisdiction. In the interests of effec-
tive law enforcement, it is necessary
that INS retain this information since
it can aid in establishing patterns of
criminal activity and provide valuable
leads for those law enforcement agen-
cies that are charged with enforcing
other segments of the criminal law.

(5) From subsection (e)(2) because in
a criminal or civil investigation, the
requirement that information be col-
lected to the greatest extent possible
from the subject individual would
present a serious impediment to law
enforcement in that the subject of the
investigation would be placed on notice
of the existence of the investigation
and would therefore be able to avoid
detection or apprehension.

(6) From subsection (e)(3) because the
requirement that individuals supplying
information be provided with a form
stating the requirements of subsection
(e)(3) would constitute a serious im-
pediment to law enforcement in that it
could compromise the existence of a
confidential investigation, reveal the
identity of confidential sources of in-
formation and endanger the life or
physical safety of confidential inform-
ants.

(7) From subsections (e)(4) (G) and
(H) because these subsystems of rec-
ords are exempt from individual access
pursuant to subsection (j) of the Pri-
vacy Act of 1974.

(8) From subsection (e)(5) because in
the collection of information for law
enforcement purposes it is impossible
to determine in advance what informa-
tion is accurate, relevant, timely, and
complete. With the passage of time,
seemingly irrelevant or untimely infor-
mation may acquire new significance
as further investigation brings new de-
tails to light and the accuracy of such
information can only be determined in
a court of law. The restrictions of sub-
section (e)(5) would restrict the ability
of trained investigators and intel-
ligence analysts to exercise their judg-
ment in reporting on investigations
and impede the development of crimi-
nal intelligence necessary for effective
law enforcement.

(9) From subsection (e)(8) because the
individual notice requirements of sub-
section (e)(8) could present a serious
impediment to law enforcement as this
could interfere with the Immigration
and Naturalization Service’s ability to
issue administrative subpoenas and
could reveal investigative techniques
and procedures.

(10) From subsection (g) because
these subsystems of records are com-
piled for law enforcement purposes and
have been exempted from the access
provisions of subsections (d) and (f).

(11) In addition, these systems of
records are exempt from subsections
(c)(3), (d), (e)(1), (e)(4) (G) and (H) to the
extent they are subject to exemption
pursuant to 5 U.S.C. 552a(k)(1). To per-
mit access to records classified pursu-
ant to Executive Order would violate
the Executive Order protecting classi-
fied information.

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00283 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



290

28 CFR Ch. I (7–1–98 Edition) § 16.99

(c) The Border Patrol Academy Index
Subsystem is exempt from 5 U.S.C. 552a
(d) and (f).
This exemption applies only to the ex-
tent that information in this sub-
system is subject to exemption pursu-
ant to 5 U.S.C. 552a(k).

(d) Exemptions for the particular
subsections are justified for the follow-
ing reasons.

(1) From subsection (d) because ex-
emption is claimed only for those test-
ing and examination materials used to
determine an individual’s qualifica-
tions for retention and promotion in
the Immigration and Naturalization
Service. This is necessary to protect
the integrity of testing materials and
to insure fair and uniform examina-
tions.

(2) From subsection (f) because the
subsystem of records has been exempt-
ed from the access provisions of sub-
section (d).

(e) The Orphan Petitioner Index and
Files (Justice/INS–007) system of
records is exempt from 5 U.S.C. 552a(d).
This exemption applies only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(k)(1).

(f) Exemption from paragraph (d) of
this section is claimed solely because
of the possibility of receipt of classified
information during the course of INS
investigation of prospective adoptive
parents.
Although it would be rare, prospective
adoptive parents may originally be
from foreign countries (for example)
and information received on them from
their native countries may require
classification under Executive Order
12356 which safeguards national secu-
rity information. If such information is
relevant to the INS determination with
respect to adoption, the information
would be kept in the file and would be
classified accordingly. Therefore, ac-
cess could not be granted to the record
subject under the Privacy Act without
violating E.O. 12356.

(g) The Office of Internal Audit In-
vestigations Index and Records (Jus-
tice/INS–002) system of records is ex-
empt under the provisions of 5 U.S.C.
552a(j)(2) from subsections (c)(3) and
(4); (d); (e)(1), (2), (3), (5) and (8); and
(g), but only to the extent that this

system contains records within the
scope of subsection (j)(2), and to the ex-
tent that records in the system are
subject to exemption therefrom. In ad-
dition, this system of records is also
exempt under the provisions of 5 U.S.C.
552a(k)(2) from subsections (c)(3); (d);
and (e)(1), but only to the extent that
this system contains records within
the scope of subsection (k)(2), and to
the extent that records in the system
are subject to exemption therefrom.

(h) The following justification apply
to the exemptions from particular sub-
sections:

(1) From subsection (c)(3) because the
release of the disclosure accounting for
disclosure could permit the subject of
an actual or potential criminal or civil
investigation to obtain valuable infor-
mation concerning the existence and
nature of the investigation, the fact
that individuals are subjects of the in-
vestigation, and present a serious im-
pediment to law enforcement.

(2) From subsection (c)(4) to the ex-
tent that the exemption from sub-
section (d) is applicable. Subsection
(c)(4) will not be applicable to the ex-
tent that records in the system are
properly withholdable under subsection
(d).

(3) From the access and amendment
provisions of subsection (d) because ac-
cess to the records contained in this
system of records could inform the sub-
ject of a criminal or civil investigation
of the existence of that investigation;
of the nature and scope of the informa-
tion and evidence obtained as to their
activities; of the identity of confiden-
tial sources, witnesses and law enforce-
ment personnel; and of information
that may enable the subject to avoid
detection or apprehension. Such disclo-
sures would present a serious impedi-
ment to effective law enforcement
where they prevent the successful com-
pletion of the investigation; endanger
the physical safety of confidential
sources, witnesses, and law enforce-
ment personnel; and/or lead to the im-
proper influencing of witnesses, the de-
struction of evidence, or the fabrica-
tion of testimony. In addition, grant-
ing access to these records could result
in a disclosure that would constitute
an unwarranted invasion of the privacy
of third parties. Amendment of the
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records would interfere with ongoing
investigations and law enforcement ac-
tivities and impose an impossible ad-
ministrative burden by requiring inves-
tigations to be continuously reinves-
tigated.

(4) From subsection (e)(1) because in
the course of criminal or civil inves-
tigations, the Immigration and Natu-
ralization Service often obtains infor-
mation concerning the violation of
laws other than those relating to viola-
tions over which INS has investigative
jurisdiction, in the interests of effec-
tive law enforcement, it is necessary
that INS retain this information since
it can aid in establishing patterns of
criminal activity and provide valuable
leads for those law enforcement agen-
cies that are charged with enforcing
other segments of the criminal law.

(5) From subsection (e)(2) because in
a criminal investigation, the require-
ment that information be collected to
the greatest extent possible from the
subject individual would present a seri-
ous impediment to law enforcement in
that the subject of the investigation
would be placed on notice of the exist-
ence of the investigation and would
therefore be able to avoid detection or
apprehension.

(6) From subsection (e)(3) because the
requirement that individuals supplying
information be provided with a form
stating the requirements of subsection
(e)(3) would constitute a serious im-
pediment of criminal law enforcement
in that it could compromise the exist-
ence of a confidential investigation, re-
veal the identify of confidential
sources of information and endanger
the life or physical safety of confiden-
tial informants.

(7) From subsection (e)(5) because in
the collection of information for crimi-
nal law enforcement purposes it is im-
possible to determine in advance what
information is accurate, relevant,
timely, and complete. With the passage
of time, seemingly irrelevant or un-
timely information may acquire new
significance as further investigation
brings new details to light and the ac-
curacy of such information can only be
determined in a court of law. The re-
strictions of subsection (e)(5) would re-
strict the ability of trained investiga-
tors and intelligence analysts to exer-

cise their judgment in reporting on in-
vestigations and impede the develop-
ment of criminal intelligence nec-
essary for effective law enforcement.

(8) From subsection (e)(8) because the
individual notice requirements of sub-
section (e)(8) could present a serious
impediment to criminal law enforce-
ment as this could interfere with the
Immigration and Naturalization Serv-
ice’s ability to issue administrative
subpoenas and could reveal investiga-
tive techniques and procedures.

(9) From subsection (g) for those por-
tions of this system of records that
were compiled for criminal law en-
forcement purposes and which are sub-
ject to exemption from the access pro-
visions of subsections (d) pursuant to
subsection (j)(2).

(i) The Law Enforcement Support
Center Database (LESC) (Justice/INS–
023) system of records is exempt under
the provisions of 5 U.S.C. 552a(j)(2)
from subsections (c) (3) and (4); (d); (e)
(1), (2), (3), (5), (8) and (g); but only to
the extent that this system contains
records within the scope of subsection
(j)(2), and to the extent that records in
the system are subject to exemption
therefrom. In addition, this system of
records is also exempt in part under
the provisions of 5 U.S.C. 552a(k)(2)
from subsections (c)(3); (d); and (e)(1),
but only to the extent that this system
contains records within the scope of
subsection (k)(2), and to the extent
that records in the system are subject
to exemption therefrom.

(j) The following justifications apply
to the exemptions from particular sub-
sections:

(1) From subsection (c)(3) for reasons
stated in paragraph (h)(1) of this sec-
tion.

(2) From subsection (c)(4) for reasons
stated in paragraph (h)(2) of this sec-
tion.

(3) From the access and amendment
provisions of subsection (d) because ac-
cess to the records contained in this
system of records could inform the sub-
ject of a criminal or civil investigation
of the existence of that investigation;
of the nature and scope of the informa-
tion and evidence obtained as to their
activities; and of information that may
enable the subject to avoid detection or
apprehension. Such disclosures would
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present a serious impediment to effec-
tive law enforcement where they pre-
vent the successful completion of the
investigation or other law enforcement
operation such as deportation or exclu-
sion. In addition, granting access to
these records could result in a disclo-
sure that would constitute an unwar-
ranted invasion of the privacy of third
parties. Amendment of the records
would interfere with ongoing investiga-
tions and law enforcement activities
and impose an impossible administra-
tive burden by requiring investigations
to be continuously reinvestigated.

(4) From subsection (e)(1) for reasons
stated in paragraph (h)(4) of this sec-
tion.

(5) From subsection (e)(2) for reasons
stated in paragraph (h)(5) of this sec-
tion.

(6) From subsection (e)(3) because the
requirement that individuals supplying
information be provided with a form
stating the requirements of subsection
(e)(3) would constitute a serious im-
pediment to criminal law enforcement
in that it could compromise the exist-
ence of a confidential investigation.

(7) From subsection (e)(5) for reasons
stated in paragraph (h)(7) of this sec-
tion.

(8) From subsection (e)(8) for reasons
stated in paragraph (h)(8) of this sec-
tion.

(9) From subsection (g) to the extent
that this system is exempt from the ac-
cess and amendment provisions of sub-
section (d).

[Order No. 645–76, 41 FR 12640, Mar. 26, 1976,
as amended by Order No. 688–77, 42 FR 10001,
Feb. 18, 1977; Order No. 6–84, 49 FR 20812, May
17, 1984; Order No. 25–88, 53 FR 41161, Oct. 20,
1988; Order No. 137–97, 62 FR 34169, June 25,
1997; Order No. 142–97, 62 FR 44083, Aug. 19,
1997]

§ 16.100 Exemption of Office of Justice
Programs—limited access.

(a) The following system of records is
exempt from 5 U.S.C. 552a(d):

(1) The Civil Rights Investigative System
(JUSTICE/OJP–008).

This exemption applies only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(k)(2).

(b) Exemption from subsection (d) is
claimed since access to information in
the Civil Rights Investigative System
prior to final administrative resolution
will deter conciliation and compliance
efforts. Consistent with the legislative
purpose of the Privacy Act of 1974, de-
cisions to release information from the
system will be made on a case-by-case
basis and information will be made
available where it does not compromise
the complaint and compliance process.
In addition, where explicit promises of
confidentiality must be made to a
source during an investigation, disclo-
sure will be limited to the extent that
the identity of such confidential
sources will not be compromised.

[Order No. 645–76, 41 FR 12640, Mar. 26, 1976,
as amended by Order No. 5–78, 43 FR 36439,
Aug. 17, 1978; Order No. 43–80, 45 FR 6780, Jan.
30, 1980; Order No. 6–86, 51 FR 15479, Apr. 24,
1986]

§ 16.101 Exemption of U.S. Marshals
Service Systems—limited access, as
indicated.

(a) The following system of records is
exempt from 5 U.S.C. 552(a)(c) (3) and
(4), (d), (e) (1), (2) and (3), (e)(4) (G) and
(H), (e)(5), (e)(8), (f) and (g):

(1) Warrant Information System (JUS-
TICE/USM–007).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because the
release of disclosure accounting for dis-
closure made pursuant to subsection
(b) of the Act, including those per-
mitted under routine uses published for
this system of records would permit a
person to determine whether he is the
subject of a criminal investigation, and
to determine whether a warrant has
been issued against him, and therefore
present a serious impediment to law
enforcement.

(2) From subsection (c)(4) since an ex-
emption is being claimed for sub-
section (d) of the Act, this section is
inapplicable.

(3) From subsection (d) because ac-
cess to records would inform a person
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for whom a federal warrant has been
issued of the nature and scope of infor-
mation obtained as to his activities, of
the identity of informants, and afford
the person sufficient information to en-
able the subject to avoid apprehension.
These factors would present a serious
impediment to law enforcement in that
they would thwart the warrant process
and endanger lives of informants etc.

(4) From subsections (e)(1) and (e)(5)
because the requirements of these sub-
sections would present a serious im-
pediment to law enforcement in that it
is impossible to determine in advance
what information collected during an
investigation will be important or cru-
cial to the apprehension of Federal fu-
gitives. In the interest of effective law
enforcement, it is appropriate in a
thorough investigation to retain seem-
ingly irrelevant, untimely, or inac-
curate information which, with the
passage of time, would aid in establish-
ing patterns of activity and provide in-
vestigative leads toward fugitive ap-
prehension and assist in law enforce-
ment activities of other agencies.

(5) From subsection (e)(2) because the
requirement that information be col-
lected to the greatest extent practical
from the subject individual would
present a serious impediment to law
enforcement because the subject of the
investigation or prosecution would be
placed on notice as to the existence of
the warrant and would therefore be
able to avoid detection or apprehen-
sion.

(6) From subsection (e)(3) because the
requirement that individuals supplying
information be provided with a form
stating the requirements of subsection
(e)(3) would constitute a serious im-
pediment to law enforcement in that it
could compromise the existence of a
confidential investigation or reveal
identity of confidential informants.

(7) From subsections (e)(4) (G) and
(H) since an exemption is being
claimed for subsections (f) and (d) of
the Act, these subsections are inap-
plicable.

(8) From subsection (e)(8) because the
individual notice requirement of this
subsection would present a serious im-
pediment to law enforcement in that it
would give persons sufficient warning
to avoid warrants, subpoena, etc.

(9) From subsection (f) because proce-
dures for notice to an individual pursu-
ant to subsection (f)(1) as to existence
of records pertaining to him dealing
with warrants must be exempted be-
cause such notice to individuals would
be detrimental to the successful serv-
ice of a warrant. Since an exemption is
being claimed for subsection (d) of the
Act the rules required pursuant to sub-
sections (f) (2) through (5) are inap-
plicable to this system of records.

(10) From subsection (g) since an ex-
emption is being claimed for sub-
section (d) and (f) this section is inap-
plicable and is exempted for the rea-
sons set forth for these subsections.

(c) The following system of records is
exempt from 5 U.S.C. 552a (c) (3) and
(4), (d), (e) (2) and (3), (e)(4) (G) and (H),
(e)(8), (f)(2) and (g):

(1) Witness Security System (JUSTICE/
USM–008).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(d) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because the
release of the disclosure accounting for
disclosures made pursuant to sub-
section (b) of the Act including those
permitted under routine uses published
for this system of records would ham-
per the effective functioning of the
Witness Security Program which by its
very nature requires strict confiden-
tiality vis-a-vis the records.

(2) From subsection (c)(4) for the rea-
son stated in (b)(2) of this section.

(3) From subsection (d) because the
U.S. Marshals Service Witness Security
Program aids efforts of law enforce-
ment officials to prevent, control or re-
duce crime. Access to records would
present a serious impediment to effec-
tive law enforcement through revela-
tion of confidential sources and
through disclosure of operating proce-
dures of the program, and through in-
creased exposure of the program to the
public.

(4) From subsection (e)(2) because in
the Witness Security Program the re-
quirement that information be col-
lected to the greatest extent possible
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from the subject individual would con-
stitute an impediment to the program,
which is sometimes dependent on
sources other than the subject witness
for verification of information pertain-
ing to the witness.

(5) From subsection (e)(3) for the rea-
son stated in (b)(6) of this section.

(6) From subsection (e)(4) (G) and (H)
for the reason stated in (b)(7) of this
section.

(7) From subsection (e)(8) for the rea-
son stated in (b)(8) of this section.

(8) From subsection (f)(2) since an ex-
emption is being claimed for sub-
section (d) of the Act the rules required
pursuant to subsection (f) (2) through
(5) are inapplicable to this system of
records.

(9) From subsection (g) for the reason
stated in (b)(10) of this section.

(e) The following system of records is
exempt from 5 U.S.C. 552a (c) (3) and
(4), (d), (e) (2) and (3), (e)(4) (G) and (H),
(f) and (g) and may be additionally ex-
empt from subsection (e)(8):

(1) Internal Investigations System (JUS-
TICE/USM–002)—Limited access.

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(k)(5) or (j)(2).

(f) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) where the
release of the disclosure accounting for
disclosures made pursuant to sub-
section (b) of the Act would reveal a
source who furnished information to
the Government in confidence.

(2) From subsection (c)(4) for the rea-
son stated in (b)(2) of this section.

(3) From subsection (d) because ac-
cess to information in this system
which was obtained from a confidential
source would impede the effective in-
vestigation into employee conduct for
purposes of determining suitability,
eligibility, or qualifications for Federal
employment in that it would inhibit
furnishing of information by sources
which desire to remain confidential.

(4) From subsection (e)(2) because the
requirement that information be col-
lected to the greatest extent prac-
ticable from the subject individual
would present a serious inpediment to

law enforcement because the subject of
the investigation or prosecution would
be placed on notice as to the existence
of the investigation and would there-
fore be able to compromise the inves-
tigation and avoid detection or appre-
hension.

(5) From subsection (e)(3) for the rea-
son stated in (b)(6) of this section.

(6) From subsections (e)(4) (G) and
(H) for the reason stated in (b)(7) of
this section.

(7) From subsection (e)(8) because the
individual notice requirement of this
subsection would present a serious im-
pediment to law enforcement in that
the subject of the investigation would
be alerted as to the existence of the in-
vestigation and therefore be able to
compromise the investigation and
avoid detection, subpoena, etc.

(8) From subsection (f) because proce-
dures for notice to an individual pursu-
ant to subsection (f)(1) as to the exist-
ence of records dealing with investiga-
tions of criminal or civil law violations
would enable the individual to com-
promise the investigation and evade
detection or apprehension. Since an ex-
emption is being claimed for sub-
section (d) of the Act, the rules re-
quired pursuant to subsections (f)(2)
through (f)(5) are not applicable to this
system.

(9) From subsection (g) for the reason
stated in (b)(10) of this section.

(g) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e)(1), (2) and (3), (e)(4) (G) and (H),
(e)(5), (e)(8), (f) and (g):

(1) U.S. Marshals Service Threat Analysis
Information System (JUSTICE/USM–009).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(h) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because to
release the disclosure accounting
would permit a person to determine
whether he or she has been identified
as a specific threat to USMS protectees
and to determine the need for counter-
measures to USMS protective activi-
ties and thereby present a serious im-
pediment to law enforcement.
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(2) From subsection (c)(4) because it
is inapplicable since an exemption is
being claimed for subsection (d).

(3) From subsection (d) because to
permit access to records would inform
a person of the nature and scope of in-
formation obtained as to his or her
threat-related activities and of the
identity of confidential sources, and af-
ford the person sufficient information
to develop countermeasures to thwart
protective arrangements and endanger
lives of USMS protectees, informants,
etc. To permit amendment of the
records would interfere with ongoing
criminal law enforcement and impose
an impossible administrative burden
requiring criminal investigations to be
continuously reinvestigated.

(4) From subsections (e) (1) and (5) be-
cause the collection of investigatory
information used to assess the exist-
ence, extent and likelihood of a threat
situation necessarily includes material
from which it is impossible to identify
and segregate information which may
not be important to the conduct of a
thorough assessment. It is often impos-
sible to determine in advance if all in-
formation collected is accurate,
relevent, timely and complete but, in
the interests of developing effective
protective measures, it is necessary
that the U.S. Marshals Service retain
this information in order to establish
patterns of activity to aid in accu-
rately assessing threat situations. The
restrictions of subsections (e) (1) and
(5) would impede the protective respon-
sibilities of the Service and could re-
sult in death or serious injury to Mar-
shals Service protectees.

(5) From subsection (e)(2) because to
collect information from the subject
individual would serve notice that he
or she is identified as a specific threat
to USMS protectees and would enable
the subject individual to develop coun-
termeasures to protective activities
and thereby present a serious impedi-
ment to law enforcement.

(6) From subsection (e)(3) because to
inform individuals as required by this
subsection would enable the subject in-
dividual to develop countermeasures to
USMS protective arrangements or
identify confidential sources and there-
by present a serious impediment to law
enforcement.

(7) From subsections (e)(4) (G) and
(H) because they are inapplicable since
an exemption is being claimed for sub-
sections (d) and (f) of the Act.

(8) From subsection (e)(8) because to
serve notice would give persons suffi-
cient warning to develop counter-
measures to protective arrangements
and thereby present a serious impedi-
ment to law enforcement through com-
promise of protective procedures, etc.

(9) From subsection (f) because this
system of records is exempt from the
provisions of subsection (d).

(10) From subsection (g) because it is
inapplicable since an exemption is
being claimed for subsections (d) and
(f).

(i) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (d):

(1) Judicial Facility Security Index Sys-
tem (JUSTICE/USM–010)

These exemptions apply only to the ex-
tent that information in this system is
exempt pursuant to 5 U.S.C. 552a(k)(5).

(j) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) only to the
extent that release of the disclosure ac-
counting would reveal the identity of a
confidential source.

(2) From subsection (d) only to the
extent that access to information
would reveal the identity of a confiden-
tial source.

(k) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e)(1), (2) and (3), (e)(4) (G) and (H),
(e)(5), (e)(8), (f) and (g):

(1) U.S. Marshals Service Freedom of Infor-
mation/Privacy Act (FOIA/PA) Files (JUS-
TICE/USM–012)

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2), (k)(2) and (k)(5).

(l) Because this system contains De-
partment of Justice civil and criminal
law enforcement, investigatory
records, exemptions from the particu-
lar subsections are justified for the fol-
lowing reasons:

(1) From subsection (c)(3) because to
release the disclosure accounting
would permit the subject of an inves-
tigation to obtain valuable information
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concerning the existence and nature of
the investigation and present a serious
impediment to law enforcement.

(2) From subsection (c)(4) because
that portion of this system which con-
sists of investigatory records compiled
for law enforcement purposes is being
exempted from the provisions of sub-
section (d), rendering this provision
not applicable.

(3) From subsection (d) because to
permit access to investigatory records
would reveal the identity of confiden-
tial sources and impede ongoing inves-
tigative or law enforcement activities
by the premature disclosure of infor-
mation related to those efforts. To per-
mit amendment of the records would
interfere with ongoing criminal law en-
forcement and impose an impossible
administrative burden by requiring
criminal investigations to be continu-
ously reinvestigated.

(4) From subsections (e) (1) and (5) be-
cause it is often impossible to deter-
mine in advance if investigatory
records contained in this system are
accurate, relevant, timely and com-
plete but, in the interests of effective
law enforcement, it is necessary to re-
tain this information to aid in estab-
lishing patterns of activity and provide
leads in criminal investigations.

(5) From subsection (e)(2) because to
collect information from the subject
individual would serve notice that he
or she is the subject of criminal inves-
tigative or law enforcement activity
and thereby present a serious impedi-
ment to law enforcement.

(6) From subsection (e)(3) because to
inform individuals as required by this
subsection would enable the subject in-
dividual to identify confidential
sources, reveal the existence of an in-
vestigation, and compromise law en-
forcement efforts.

(7) From subsections (e)(4) (G) and
(H) because they are inapplicable since
an exemption is being claimed for sub-
sections (d) and (f) for investigatory
records contained in this system.

(8) From subsection (e)(8) because to
serve notice would give persons suffi-
cient warning to evade law enforce-
ment efforts.

(9) From subsection (f) because inves-
tigatory records contained in this sys-

tem are exempt from the provisions of
subsection (d).

(10) From subsection (g) because it is
inapplicable since an exemption is
being claimed for subsections (d) and
(f).

(m) The following system of records
is exempt from 5 U.S.C. 552a(c) (3) and
(4), (d), (e) (2) and (3), (e)(4) (G) and (H),
(e)(8), (f) and (g):

(1) U.S. Marshals Service Administrative
Proceedings, Claims and Civil Litigation
Files (JUSTICE/USM–013).

These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2) or (k)(5).

(n) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because to
release the disclosure accounting for
disclosures pursuant to the routine
uses published for this system would
permit the subject of a criminal or
civil case or matter under investiga-
tion, or a case or matter in litigation,
or under regulatory or administrative
review or action, to obtain valuable in-
formation concerning the nature of
that investigation, case or matter, and
present a serious impediment to law
enforcement or civil legal activities, or
reveal a confidential source.

(2) From subsection (c)(4) because the
exemption claimed for subsection (d)
will make this section inapplicable.

(3) From subsection (d) because to
permit access to records contained in
this system would provide information
concerning litigation strategy, or case
development, and/or reveal the nature
of the criminal or civil case or matter
under investigation or administrative
review, or in litigation, and present a
serious impediment to law enforcement
or civil legal activities, or reveal a con-
fidential source.

(4) From subsection (e)(2) because ef-
fective legal representation, defense, or
claim adjudication necessitates col-
lecting information from all individ-
uals having knowledge of the criminal
or civil case or matter. To collect in-
formation primarily from the subject
individual would present a serious im-
pediment to law enforcement or civil
legal activities.
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(5) From subsection (e)(3) because to
inform the individuals as required by
this subsection would permit the sub-
ject of a criminal or civil matter under
investigation or administrative review
to compromise that investigation or
administrative review and thereby im-
pede law enforcement efforts or civil
legal activities.

(6) From subsections (e)(4) (G) and
(H) because these provisions are inap-
plicable since this system is exempt
from subsections (d) and (f) of the Act.

(7) From subsection (e)(8) because to
serve notice would give persons suffi-
cient warning to compromise a crimi-
nal or civil investigation or adminis-
trative review and thereby impede law
enforcement of civil legal activities.

(8) From subsection (f) because this
system of records is exempt from the
provisions of subsection (d).

(9) From subsection (g) because it is
inapplicable since an exemption is
claimed for subsections (d) and (f).

(o) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e) (1), (2), (5) and (g):

(1) U.S. Marshals Service Prisoner
Transportation System (JUSTICE/
USM–003).
These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(p) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) where the
release of the disclosure accounting for
disclosures made pursuant to sub-
section (b) of the Act would reveal a
source who furnished information to
the Government in confidence.

(2) From subsection (c)(4) to the ex-
tent that the system is exempt from
subsection (d).

(3) From subsection (d) because ac-
cess to records would reveal the names
and other information pertaining to
prisoners, including sensitive security
information such as the identities and
locations of confidential sources, e.g.,
informants and protected witnesses;
and disclose access codes, data entry
codes and message routing symbols
used in law enforcement communica-
tions systems to schedule and effect
prisoner movements. Thus, such a com-

promise of law enforcement commu-
nications systems would subject law
enforcement personnel and other pris-
oners to harassment and possible dan-
ger, and present a serious threat to law
enforcement activities. To permit
amendment of the records would inter-
fere with ongoing criminal law enforce-
ment and impose an impossible admin-
istrative burden by requiring that in-
formation affecting the prisoner’s secu-
rity classification be continuously re-
investigated when contested by the
prisoner, or by anyone on his behalf.

(4) From subsections (e) (1) and (5) be-
cause the security classification of
prisoners is based upon information
collected during official criminal in-
vestigations; and, in the interest of en-
suring safe and secure prisoner move-
ments it may be necessary to retain in-
formation the relevance, necessity, ac-
curacy, timeliness, and completeness
of which cannot be readily established,
but which may subsequently prove use-
ful in establishing patterns of criminal
activity or avoidance, and thus be es-
sential to assigning an appropriate se-
curity classification to the prisoner.
The restrictions of subsection (e) (1)
and (5) would impede the information
collection responsibilities of the
USMS, and the lack of all available in-
formation could result in death or seri-
ous injury to USMS and other law en-
forcement personnel, prisoners in cus-
tody, and members of the public.

(5) From subsection (e)(2) because the
requirement to collect information
from the subject individual would im-
pede the information collection respon-
sibilities of the USMS in that the
USMS is often dependent upon sources
other than the subject individual for
verification of information pertaining
to security risks posed by the individ-
ual prisoner.

(6) From subsection (g) to the extent
that the system is exempt from sub-
section (d).

(q) The following system of records is
exempt from 5 U.S.C. 552a(c)(3) and (4),
(d), (e)(1), (2), (3), (e)(5) and (e)(8) and
(g):

(1) U.S. Marshals Service Prisoner Process-
ing and Population Management System
(JUSTICE/USM–005).
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These exemptions apply only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a(j)(2).

(r) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because to
release the disclosure accounting
would permit the subject of a criminal
proceeding to determine the extent or
nature of law enforcement authorities’
knowledge regarding his/her alleged
misconduct or criminal activities. The
disclosure of such information could
alert the subject to devise ways in
which to conceal his/her activities and/
or prevent law enforcement from learn-
ing additional information about his/
her activities, or otherwise inhibit law
enforcement efforts. In addition, where
the individual is the subject of an on-
going or potential inquiry/investiga-
tion, such release could reveal the na-
ture thereof prematurely, and may also
enable the subject to determine the
identity of witnesses and informants.
Such disclosure could compromise the
ongoing or potential inquiry/investiga-
tion, endanger the lives of witnesses
and informants, or otherwise impede or
thwart law enforcement efforts.

(2) From subsection (c)(4) to the ex-
tent that the system is exempt from
subsection (d).

(3) From subsection (d) because to
permit unlimited access would permit
the subject of a criminal proceeding to
determine the extent or nature of law
enforcement authorities’ knowledge re-
garding his/her alleged misconduct or
criminal activities. The disclosure of
such information could alert the sub-
ject to devise ways in which to conceal
his/her activities and/or prevent law
enforcement from learning additional
information about his/her activities, or
otherwise inhibit law enforcement ef-
forts. Disclosure would also allow the
subject to obtain sensitive information
concerning the existence and nature of
security measures and jeopardize the
safe and secure transfer of the prisoner,
the safety and security of other pris-
oners, informants and witnesses, law
enforcement personnel, and the public.
In addition, disclosure may enable the
subject to learn prematurely of an on-
going or potential inquiry/investiga-

tion, and may also permit him/her to
determine the identities of confidential
sources, informants, or protected wit-
nesses. Such disclosure could com-
promise the ongoing or potential in-
quiry/investigation, endanger the lives
of witnesses and informants, or other-
wise impede or thwart law enforcement
efforts. Disclosure may also constitute
an unwarranted invasion of the per-
sonal privacy of third parties. Further,
disclosure would reveal access codes,
data entry codes and message routing
symbols used in law enforcement com-
munications systems. Access to such
codes and symbols would permit the
subject to impede the flow of law en-
forcement communications and com-
promise the integrity of law enforce-
ment information, and thus present a
serious threat to law enforcement ac-
tivities. To permit amendment of the
records would expose security matters,
and would impose an impossible admin-
istrative burden by requiring that se-
curity precautions, and information
pertaining thereto, be continuously re-
evaluated if contested by the prisoner,
or by anyone on his or her behalf.
Similarly, to permit amendment could
interfere with ongoing or potential in-
quiries/investigations by requiring that
such inquiries/investigations be con-
tinuously reinvestigated, or that infor-
mation collected (the relevance and ac-
curacy of which cannot readily be de-
termined) be subjected to continuous
change.

(4) From subsections (e)(1) and (5) be-
cause the system may contain inves-
tigatory information or information
which is derived from information col-
lected during official criminal inves-
tigations. In the interest of effective
law enforcement and litigation, of se-
curing the prisoner and of protecting
the public, it may be necessary to re-
tain information the relevance, neces-
sity, accuracy, timeliness and com-
pleteness of which cannot be readily es-
tablished. Such information may nev-
ertheless provide investigative leads to
other Federal or law enforcement agen-
cies, or prove necessary to establish
patterns of criminal activity or behav-
ior, and/or prove essential to the safe
and secure detention (and movement)
of prisoners. Further, the provisions of
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(e)(1) and (e)(5) would restrict the abil-
ity of the USMS in exercising its judg-
ment in reporting information during
investigations or during the develop-
ment of appropriate security measures,
and thus present a serious impediment
to law enforcement efforts.

(5) From subsection (e)(2) because the
requirement to collect information
from the subject individual would im-
pede the information collection respon-
sibilities of the USMS which is often
dependent upon sources other than the
subject individual for verification of
information pertaining to security
risks posed by the individual prisoner,
to alleged misconduct or criminal ac-
tivity of the prisoner, or to any matter
affecting the safekeeping and disposi-
tion of the individual prisoner.

(6) From subsection (e)(3) because to
inform individuals as required by this
subsection could impede the informa-
tion gathering process, reveal the ex-
istence of an ongoing or potential in-
quiry/investigation or security proce-
dure, and compromise law enforcement
efforts.

(7) From subsection (e)(8) because to
serve notice would give persons suffi-
cient warning to compromise an ongo-
ing or potential inquiry/investigation
and thereby evade and impede law en-
forcement and security efforts.

(8) From subsection (g) to the extent
that the system is exempt from sub-
section (d).

(s) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e) (1), (2), (3), (e) (5) and (e) (8) and
(g):

Joint Automated Booking Stations, Justice/
USM–014

(t) These exemptions apply only to
the extent that information in the sys-
tem is subject to exemption pursuant
to 5 U.S.C. 552a(j)(2). Where compliance
would not interfere with or adversely
affect the law enforcement process, the
USMS may waive the exemptions, ei-
ther partially or totally. Exemption
from the particular subsections are jus-
tified for the following reasons:

(1) From subsections (c)(3) and (d) to
the extent that access to records in
this system of records may impede or
interfere with law enforcement efforts,
result in the disclosure of information

that would constitute and unwarranted
invasion of the personal privacy of col-
lateral record subjects or other third
parties, and/or jeopardize the health
and/or safety of third parties.

(2) Where access to certain records
may be appropriate, exemption from
the amendment provisions of sub-
section (d)(2) in necessary to the extent
that the necessary and appropriate jus-
tification, together with proof of
record inaccuracy, is not provided, and/
or to the extent that numerous, frivo-
lous requests to amend could impose an
impossible administrative burden by
requiring agencies to continuously re-
view booking and arrest data, much of
which is collected from the arrestee
during the arrest.

(3) From subsection (e)(1) to the ex-
tent that it is necessary to retain all
information in order not to impede,
compromise, or interfere with law en-
forcement efforts, e.g., where the sig-
nificance of the information may not
be readily determined and/or where
such information may provide leads or
assistance to Federal and other law en-
forcement agencies in discharging
their law enforcement responsibilities.

(4) From subsection (e)(2) because, in
some instances, the application of this
provision would present a serious im-
pediment to law enforcement since it
may be necessary to obtain and verify
information from a variety of sources
other than the record subject to ensure
safekeeping, security, and effective law
enforcement. For example, it may be
necessary that medical and psychiatric
personnel provide information regard-
ing the subject’s behavior, physical
health, or mental stability, etc. To en-
sure proper care while in custody, or it
may be necessary to obtain informa-
tion from a case agent or the court to
ensure proper disposition of the subject
individual.

(5) From subsection (e)(3) because the
requirement that agencies inform each
individual whom it asks to supply in-
formation of such information as is re-
quired by subsection (e)(3) may, in
some cases, impede the information
gathering process or otherwise inter-
fere with or compromise law enforce-
ment efforts, e.g., the subject may de-
liberately withhold information, or
give erroneous information.
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(6) From subsection (e)(5) because in
the collection of information for law
enforcement purposes it is impossible
to determine in advance what informa-
tion is accurate, relevant, timely and
complete. With the passage of time,
seemingly irrelevant or untimely infor-
mation may acquire new significance
and the accuracy of such information
can only be determined in a court of
law. The restrictions imposed by sub-
section (e)(5) would restrict the ability
to collect information for law enforce-
ment purposes and may prevent the
eventual development of the necessary
criminal intelligence or otherwise im-
pede effective law enforcement.

(7) From subsection (e)(8) to the ex-
tent that such notice may impede,
interfere with, or otherwise com-
promise law enforcement and security
efforts.

(8) From subsection (g) to the extent
that this system is exempt from the ac-
cess and amendment provisions of sub-
section (d).

(u) Consistent with the legislative
purpose of the Privacy Act of 1974, the
United States Marshals Service will
grant access to nonexempt material in
records which are maintained by the
Service. Disclosure will be governed by
the Department’s Privacy Regulations,
but will be limited to the extent that
the identity of confidential sources
will not be compromised; subjects of an
investigation of an actual or potential
criminal, civil or regulatory violation
will not be alerted to the investigation;
the physical safety of witnesses, in-
formants and law enforcement person-
nel will not be endangered; the privacy
of third parties will not be violated;
and that the disclosure would not oth-
erwise impede effective law enforce-
ment. Whenever possible, information
of the above nature will be deleted
from the requested documents and the
balance made available. The control-
ling principle behind this limited ac-
cess is to allow disclosures except
those indicated above. The decisions to

release information from these systems
will be made on a case-by-case basis.

[Order No. 645–76, 41 FR 12640, Mar. 26, 1976,
as amended by Order No. 8–83, 48 FR 19024,
Apr. 27, 1983; Order No. 10–86, 51 FR 20275,
June 4, 1986; Order No. 11–86, 51 FR 20277,
June 4, 1986; Order No. 61–92, 57 FR 3284, Jan.
29, 1992; Order No. 66–92, 57 FR 20654, May 14,
1992; Order No. 105–95, 60 FR 30467, June 9,
1995]

§ 16.102 Exemption of Drug Enforce-
ment Administration and Immigra-
tion and Naturalization Service
Joint System of Records.

(a) The following system of records is
exempted pursuant to provisions of 5
U.S.C. 552a(j)(2) from subsections (c) (3)
and (4), (d), (e) (1), (2) and (3), (e)(4) (G),
(H), and (I), (e)(5) and (8), (f), (g), and
(h) of 5 U.S.C. 552a; in addition the fol-
lowing system of records is exempted
pursuant to the provisions of 5 U.S.C.
552 (k)(1) and (k)(2) from subsections
(c)(3), (d), (e)(1), (e)(4) (G), (H), and (I),
and (f) of 5 U.S.C. 552a.

(1) Automated Intelligence Record System
(Pathfinder), JUSTICE/DEA–INS–111.

These exemptions apply to the extent
that information in those systems is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2), (k)(1) and (k)(2).

(b) The system of records listed under
paragraph (a) of this section is exempt-
ed, for the reasons set forth from the
following provisions of 5 U.S.C. 552a:

(1)(c)(3). The release of the disclosure ac-
counting for disclosures made pursuant to
subsection (b) of the Act, including those
permitted under the routine uses published
for these systems of records, would permit
the subject of an investigation of an actual
or potential criminal, civil, or regulatory
violation to determine whether he is the sub-
ject of investigation, or to obtain valuable
information concerning the nature of that
investigation, and the information obtained,
or the identity of witnesses and informants
and would therefore present a serious im-
pediment to law enforcement. In addition,
disclosure of the accounting would amount
to notice to the individual of the existence of
a record; such notice requirement under sub-
section (f)(1) is specifically exempted for
these systems of records.
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(2)(c)(4). Since an exemption is being
claimed for subsection (d) of the Act (Access
to Records) this subsection is inapplicable to
the extent that these systems of records are
exempted from subsection (d).

(3)(d). Access to the records contained in
these systems would inform the subject of an
investigation of an actual or potential crimi-
nal, civil, or regulatory violation of the ex-
istence of that investigation, or the nature
and scope of the information and evidence
obtained as to his activities, of the identity
of witnesses and informants, or would pro-
vide information that could enable the sub-
ject to avoid detection or apprehension.
These factors would present a serious im-
pediment to effective law enforcement be-
cause they could prevent the successful com-
pletion of the investigation, endanger the
physical safety of witnesses or informants,
and lead to the improper influencing of wit-
nesses, the destruction of evidence, or the
fabrication of testimony.

(4)(e)(1). The notices of these systems of
records published in the FEDERAL REGISTER
set forth the basic statutory or related au-
thority for maintenance of this system. How-
ever, in the course of criminal or other law
enforcement investigations, cases, and mat-
ters, the Immigration and Naturalization
Service or the Drug Enforcement Adminis-
tration will occasionally obtain information
concerning actual or potential violations of
law that are not strictly within its statutory
or other authority or may compile informa-
tion in the course of an investigation which
may not be relevant to a specific prosecu-
tion. In the interests of effective law en-
forcement, it is necessary to retain such in-
formation in these systems of records since
it can aid in establishing patterns of crimi-
nal activity and can provide valuable leads
for federal and other law enforcement agen-
cies.

(5)(e)(2). In a criminal investigation or
prosecution, the requirement that informa-
tion be collected to the greatest extent prac-
ticable from the subject individual would
present a serious impediment to law enforce-
ment because the subject of the investiga-
tion or prosecution would be placed on no-
tice as to the existence of the investigation
and would therefore be able to avoid detec-
tion or apprehension, to influence witnesses
improperly, to destroy evidence, or to fab-
ricate testimony.

(6)(e)(3). The requirement that individuals
supplying information be provided with a
form stating the requirements of subsection
(e)(3) would constitute a serious impediment
to law enforcement in that it could com-
promise the existence of a confidential inves-
tigation or reveal the identity of witnesses
or confidential informants.

(7)(e)(4) (G) and (H). Since an exemption is
being claimed for subsections (f) (Agency
Rules) and (d) (Access to Records) of the Act

these subsections are inapplicable to the ex-
tent that these systems of records are ex-
empted from subsections (f) and (d).

(8)(e)(4)(I). The categories of sources of the
records in these systems have been published
in the FEDERAL REGISTER in broad generic
terms in the belief that this is all that sub-
section (e)(4)(I) of the Act requires. In the
event, however, that this subsection should
be interpreted to require more detail as to
the identity of sources of the records in
these systems, exemption from this provi-
sion is necessary in order to protect the con-
fidentiality of the sources of criminal and
other law enforcement information. Such ex-
emption is further necessary to protect the
privacy and physical safety of witnesses and
informants.

(9)(e)(5). In the collection of information
for criminal law enforcement purposes it is
impossible to determine in advance what in-
formation is accurate, relevant, timely, and
complete. With the passage of time, seem-
ingly irrelevant or untimely information
may acquire new significance as further in-
vestigation brings new details to light and
the accuracy of such information can often
only be determined in a court of law. The re-
strictions of subsection (e)(5) would restrict
the ability of trained investigators, intel-
ligence analysts, and government attorneys
in exercising their judgment in reporting on
information and investigations and impede
the development of criminal or other intel-
ligence necessary for effective law enforce-
ment.

(10)(e)(8). The individual notice require-
ments of subsection (e)(8) could present a se-
rious impediment to law enforcement as this
could interfere with the ability to issue war-
rants or subpoenas and could reveal inves-
tigative techniques, procedures, or evidence.

(11)(f). Procedures for notice to an individ-
ual pursuant to subsection (f)(1) as to the ex-
istence of records pertaining to him dealing
with an actual or potential criminal, civil, or
regulatory investigation or prosecution must
be exempted because such notice to an indi-
vidual would be detrimental to the success-
ful conduct and/or completion of an inves-
tigation or prosecution pending or future. In
addition, mere notice of the fact of an inves-
tigation could inform the subject or others
that their activities are under or may be-
come the subject of an investigation and
could enable the subjects to avoid detection
or apprehension, to influence witnesses im-
properly, to destroy evidence, or to fabricate
testimony.

Since an exemption is being claimed
for subsection (d) of the Act (Access to
Records) the rules required pursuant to
subsections (f) (2) through (5) are inap-
plicable to these systems of records to
the extent that these systems of
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records are exempted from subsection
(d).

(12)(g). Since an exemption is being
claimed for subsections (d) (Access to
Records) and (f) (Agency Rules) this section
is inapplicable, and is exempted for the rea-
sons set forth for those subsections, to the
extent that these systems of records are ex-
empted from subsections (d) and (f).

(13)(h). Since an exemption is being
claimed for subsection (d) (Access to
Records) and (f) (Agency Rules) this section
is inapplicable, and is exempted for the rea-
sons set forth for those subsections, to the
extent that these systems of records are ex-
empted from subsections (d) and (f).

(14) In addition, exemption is claimed for
these systems of records from compliance
with the following provisions of the Privacy
Act of 1974 (5 U.S.C. 552a) pursuant to the
provisions of 5 U.S.C. 552a(k)(1): subsections
(c)(3), (d), (e)(1), (e)(4) (G), (H), and (I), and (f)
to the extent that the records contained in
these systems are specifically authorized to
be kept secret in the interests of national de-
fense and foreign policy.

[Order No. 742–77, 42 FR 40907, Aug. 12, 1977]

§ 16.103 Exemption of the INTERPOL-
United States National Central Bu-
reau (INTERPOL-USNCB) System.

(a) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e) (1), (2), and (3), (e)(4) (G) and (H),
(e)(5) and (8), (f) and (g):

(1) The INTERPOL-United States National
Central Bureau (INTERPOL-USNCB) (De-
partment of Justice) INTERPOL-USNCB
Records System (JUSTICE/INTERPOL–001).

This exemption applies only to the ex-
tent that information in this system is
subject to exemption pursuant to 5
U.S.C. 552a (j)(2), (k)(2), and (k)(5).

(b) Exemptions from the particular
subsections are justified for the follow-
ing reasons:

(1) From subsection (c)(3) because the
release of accounting disclosures would
place the subject of an investigation on
notice that he is under investigation
and provide him with significant infor-
mation concerning the nature of the
investigation, thus resulting in a seri-
ous impediment to law enforcement.

(2) From subsections (c)(4), (d), (e)(4)
(G), and (H), (f) and (g) because these
provisions concern individual access to
records and such access might com-
promise ongoing investigations reveal
investigatory techniques and confiden-
tial informants, and invade the privacy

of private citizens who provide infor-
mation in connection with a particular
investigation.

(3) From subsection (e)(1) because in-
formation received in the course of an
international criminal investigation
may involve a violation of state or
local law, and it is beneficial to main-
tain this information to provide inves-
tigative leads to state and local law en-
forcement agencies.

(4) From subsection (e)(2) because
collecting information from the sub-
ject of criminal investigations would
thwart the investigation by placing the
subject on notice.

(5) From subsection (e)(3) because
supplying an individual with a state-
ment of the intended use of the re-
quested information could compromise
the existence of a confidential inves-
tigation, and may inhibit cooperation.

(6) From subsection (e)(5) because the
vast majority of these records come
from local criminal justice agencies
and it is administratively impossible
to ensure that the records comply with
this provision. Submitting agencies
are, however, urged on a continuting
basis to ensure that their records are
accurate and include all dispositions.

(7) From subsection (e)(8) because the
notice requirements of this provision
could present a serious impediment to
law enforcement by revealing inves-
tigative techniques, procedures, and
the existence of confidential investiga-
tions.

[Order No. 8–82, 47 FR 44255, Oct. 7, 1982, as
amended by Order No. 6–86, 51 FR 15479, Apr.
24, 1986]

Subpart F—Public Observation of
Parole Commission Meetings

SOURCE: 42 FR 14713, Mar. 16, 1977, unless
otherwise noted.

§ 16.200 Definitions.
As used in this part:
(a) The term Commission means the

U.S. Parole Commision and any sub-
division thereof authorized to act on
its behalf.

(b) The term meeting refers to the de-
liberations of at least the number of
Commissioners required to take action
on behalf of the Commission where
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1 Part 4a was removed at 44 FR 6890, Feb. 2,
1979.

such deliberations determine or result
in the joint conduct or disposition of
official Commission business.

(c) Specifically included in the term
meeting are;

(1) Meetings of the Commission re-
quired to be held by 18 U.S.C. 4203(a);

(2) Special meetings of the Commis-
sion called pursuant to 18 U.S.C.
4204(a)(1);

(3) Meetings of the National Commis-
sioners in original jurisdiction cases
pursuant to 28 CFR 2.17(a);

(4) Meetings of the entire Commis-
sion to determine original jurisdiction
appeal cases pursuant to 28 CFR 2.27;
and

(5) Meetings of the National Appeals
Board pursuant to 28 CFR 2.26.

(6) Meetings of the Commission to
conduct a hearing on the record in con-
junction with applications for certifi-
cates of exemption under section 504(a)
of the Labor-Management Reporting
and Disclosure Act of 1959, and section
411 of the Employee Retirement In-
come Security Act of 1974 (28 CFR 4.1–
17 and 28 CFR 4a.1–17).1

(d) Specifically excluded from the
term meeting are:

(1) Determination made through
independent voting of the Commis-
sioners without the joint deliberation
of the number of Commissioners re-
quired to take such action, pursuant to
§ 16.201;

(2) Original jurisdiction cases deter-
mined by sequential vote pursuant to
28 CFR 2.17;

(3) Cases determined by sequential
vote pursuant to 28 CFR 2.24 and 2.25;

(4) National Appeals Board cases de-
termined by sequential vote pursuant
to 28 CFR 2.26;

(5) Meetings of special committees of
Commissioners not constituting a
quorum of the Commission, which may
be established by the Chairman to re-
port and make recommendations to the
Commission or the Chairman on any
matter.

(6) Determinations required or per-
mitted by these regulations to open or
close a meeting, or to withhold or dis-
close documents or information per-
taining to a meeting.

(e) All other terms used in this part
shall be deemed to have the same
meaning as identical terms used in
chapter I, part 2 of this title.

[42 FR 14713, Mar. 16, 1977, as amended at 43
FR 4978, Feb. 7, 1978]

§ 16.201 Voting by the Commissioners
without joint deliberation.

(a) Whenever the Commission’s
Chairman so directs, any matter which
(1) does not appear to require joint de-
liberation among the members of the
Commission, or (2) by reason of its ur-
gency, cannot be scheduled for consid-
eration at a Commission meeting, may
be disposed of by presentation of the
matter separately to each of the mem-
bers of the Commission. After consider-
ation of the matter each Commission
member shall report his vote to the
Chairman.

(b) Whenever any member of the
Commission so requests, any matter
presented to the Commissioners for dis-
position pursuant to paragraph (a) of
this section shall be withdrawn and
scheduled instead for consideration at
a Commission meeting.

(c) The provisions of § 16.206(a) of
these rules shall apply in the case of
any Commission determination made
pursuant to this section.

§ 16.202 Open meetings.
(a) Every portion of every meeting of

the Commission shall be open to public
observation unless closed to the public
pursuant to the provisions of § 16.203
(Formal Procedure) or § 16.205 (Informal
Procedure).

(b) The attendance of any member of
the public is conditioned upon the or-
derly demeanor of such person during
the conduct of Commission business.
The public shall be permitted to ob-
serve and to take notes, but unless
prior permission is granted by the
Commission, shall not be permitted to
record or photograph by means of any
mechanical or electronic device any
portion of meetings which are open to
the public.

(c) The Commission shall be respon-
sible for arranging a suitable site for
each open Commission meeting so that
ample seating, visibility, and acoustics
are provided to the public and ample
security measures are employed for the
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protection of Commissioners and Staff.
The Commission shall be responsible
for recording or developing the minutes
of Commission meetings.

(d) Public notice of open meetings
shall be given as prescribed in
§ 16.204(a), and a record of votes kept
pursuant to § 16.206(a).

§ 16.203 Closed meetings—Formal pro-
cedure.

(a) The Commission, by majority
vote, may close to public observation
any meeting or portion thereof, and
withhold from the public announce-
ment concerning such meeting any in-
formation, if public observation or the
furnishing of such information is likely
to:

(1) Disclose matters:
(i) Specifically authorized under cri-

teria established by an executive order
to be kept secret in the interests of na-
tional defense or foreign policy and

(ii) In fact properly classified pursu-
ant to such executive order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission or any agency of the Govern-
ment of the United States;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552, or the Federal
Rules of Criminal Procedure): Provided,
That such statute or rule (i) requires
that the matters be withheld in such a
manner as to leave no discretion on the
issue, or (ii) establishes particular cri-
teria for withholding or refers to par-
ticular types of matters to be withheld,
including exempted material under the
Privacy Act of 1974 or the Commis-
sion’s Alternate Means of Access under
the Privacy Act of 1974, as set forth at
28 CFR 16.85;

(4) Disclose a trade secret or commer-
cial or financial information obtained
from any person, corporation, business,
labor or pension organization, which is
privileged or obtained upon a promise
of confidentiality, including informa-
tion concerning the financial condition
or funding of labor or pension organiza-
tions, or the financial condition of any
individual, in conjunction with appli-
cations for exemption under 29 U.S.C.
504 and 1111, and information concern-
ing income, assets and liabilities of in-
mates, and persons on supervision;

(5) Involve accusing any person of a
crime or formally censuring any per-
son;

(6) Disclose information of a personal
nature, where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(7) Disclose an investigatory record
compiled for law enforcement purposes,
or information derived from such a
record, which describes the criminal
history or associations of any person
under the Commission’s jurisdiction or
which describes the involvement of any
person in the commission of a crime,
but only to the extent that the produc-
tion of such records or information
would:

(i) Interfere with enforcement pro-
ceedings;

(ii) Deprive a person of a right to a
fair trail or an impartial adjudication;

(iii) Constitute an unwarranted inva-
sion of personal privacy;

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Disclose information, the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of proposed Commission ac-
tion except where

(i) The Commission has already pub-
licly disclosed the content or nature of
its proposed action or

(ii) The Commission is required by
law to make such disclosure on its own
initiative prior to taking final Com-
mission action on such proposal;

(9) Specifically concern the Commis-
sion’s issuance of subpoena or partici-
pation in a civil action or proceeding;
or

(10) Specifically concern the initi-
ation, conduct, or disposition of a par-
ticular case of formal adjudication pur-
suant to the procedures in 5 U.S.C. 554,
or of any case involving a determina-
tion on the record after opportunity for
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a hearing. Included under the above
terms are:

(i) Record review hearings following
opportunity for an in-person hearing
pursuant to the procedures of 28 CFR
4.1 through 4.17 and 28 CFR 4a.1
through 4a.17 1 (governing applications
for certificates of exemption under the
Labor-Management Reporting and Dis-
closure Act of 1959 and the Employee
Retirement Income Security Act of
1974), and

(ii) The initiation, conduct, or dis-
position by the Commission of any
matter pursuant to the procedures of 28
CFR 2.1 through 2.58 (parole, release,
supervision, and recommitment of pris-
oners, youth offenders, and juvenile
delinquents).

(b) Public interest provision. Notwith-
standing the exemptions at paragraphs
(a)(1) through (a)(10) of this section,
the Commission may conduct a meet-
ing or portion of a meeting in public
when the Commission determines, in
its discretion, that the public interest
in an open meeting clearly outweighs
the need for confidentiality.

(c) Nonpublic matter in announcements.
The Commission may delete from any
announcement or notice required in
these regulations information the dis-
closure of which would be likely to
have any of the consequences described
in paragraphs (a)(1) through (a)(10) of
this section, including the name of any
individual considered by the Commis-
sion in any case of formal or informal
adjudication.

(d) Voting and certification. (1) A sepa-
rate recorded vote of the Commission
shall be taken with respect to each
meeting or portion thereof which is
proposed to be closed, and with respect
to any information which is proposed
to be withheld pursuant to this section.
Voting by proxy shall not be per-
mitted. In the alternative, the Com-
mission may, by a single majority
vote, close to public observation a se-
ries of meetings, or portion(s) thereof
or withhold information concerning
such series of meetings, provided that:

(i) Each meeting in such series in-
volves the same particular matters,
and

(ii) Each meeting is scheduled to be
held no more than thirty days after the
initial meeting in the series.

(2) Upon the request of any Commis-
sioner, the Commission shall make a
determination as to closure pursuant
to this subsection if any person whose
interests may be directly affected by a
portion of a meeting requests the Com-
mission to close such portion or por-
tions to the public observation for any
of the grounds specified in paragraph
(a) (5), (6) or (7) of this section.

(3) The determination to close any
meeting to public observation pursuant
to this section shall be made at least
one week prior to the meeting or the
first of a series of meetings as the case
may be. If a majority of the Commis-
sioners determines by recorded vote
that agency business requires the
meeting to take place at any earlier
date, the closure determination and an-
nouncement thereof shall be made at
the earliest practicable time. Within
one day of any vote taken on whether
to close a meeting under this section,
the Commission shall make available
to the public a written record reflect-
ing the vote of each Commissioner on
the question, including a full written
explanation of its action in closing the
meeting, portion(s) thereof, or series of
meetings, together with a list of all
persons expected to attend the meet-
ing(s) or portion(s) thereof and their af-
filiation, subject to the provisions of
paragraph (c) of this section.

(4) For every meeting or series of
meetings closed pursuant to this sec-
tion, the General Counsel of the Parole
Commission shall publicly certify that,
in Counsel’s opinion, the meeting may
be closed to the public and shall state
each relevant exemptive provision.

§ 16.204 Public notice.
(a) Requirements. Every open meeting

and meeting closed pursuant to § 16.203
shall be preceded by a public announce-
ment posted before the main entrance
to the Chairman’s Office at the Com-
mission’s headquarters, 5550 Friendship
Boulevard, Chevy Chase, Maryland
20815–7286, and, in the case of a meeting
held elsewhere, in a prominent place at
the location in which the meeting will
be held. Such announcement shall be
transmitted to the FEDERAL REGISTER
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for publication and, in addition, may
be issued through the Department of
Justice, Office of Public Affairs, as a
press release, or by such other means
as the Commission shall deem reason-
able and appropriate. The announce-
ment shall furnish:

(1) A brief description of the subject
matter to be discussed;

(2) The date, place, and approximate
time of the meeting;

(3) Whether the meeting will be open
or closed to public observation; and

(4) The name and telephone number
of the official designated to respond to
requests for information concerning
the meeting. See § 16.205(d) for the no-
tice requirement applicable to meet-
ings closed pursuant to that section.

(b) Time of notice. The announcement
required by this section shall be re-
leased to the public at least one week
prior to the meeting announced therein
except where a majority of the mem-
bers of the Commission determines by
a recorded vote that Commission busi-
ness requires earlier consideration. In
the event of such a determination, the
announcement shall be made at the
earliest practicable time.

(c) Amendments to notice. The time or
place of a meeting may be changed fol-
lowing the announcement only if the
Commission publicly announces such
change at the earliest practicable time.
The subject matter of a meeting, or de-
termination of the Commission to open
or close a meeting, or portion of a
meeting, to the public may be changed
following the announcement only if:

(1) A majority of the entire member-
ship of the Commission determines by
a recorded vote that Commission busi-
ness so requires and that no earlier an-
nouncement of the change was pos-
sible, and

(2) The Commission publicly an-
nounces such change and the vote of
each member upon such change at the
earliest practicable time: Provided,
That individual items which have been
announced for Commission consider-
ation at a closed meeting may be de-
leted without notice.

[42 FR 14713, Mar. 16, 1977 as amended by
Order No. 960–81, 46 FR 52357, Oct. 27, 1981]

§ 16.205 Closed meetings—Informal
procedures.

(a) Finding. Based upon a review of
the meetings of the U.S. Parole Com-
mission since the effective date of the
Parole Commission and Reorganization
Act (May 14, 1976), the regulations
issued pursuant thereto (28 CFR part 2)
the experience of the U.S. Board of Pa-
role, and the regulations pertaining to
the Commission’s authority under 29
U.S.C. 504 and 29 U.S.C. 1111 (28 CFR
parts 4 and 4a), the Commission finds
that the majority of its meetings may
properly be closed to the public pursu-
ant to 5 U.S.C. 552 (d)(4) and (c)(10). The
major part of normal Commission busi-
ness lies in the adjudication of individ-
ual parole cases, all of which proceed-
ings commence with an initial parole
or revocation hearing and are deter-
mined on the record thereof.

Original jurisdiction cases are decided
at bi-monthly meetings of the National
Commissioners (28 CFR 2.17) and by the
entire Commission in conjunction with
each business meeting of the Commis-
sion (held at least quarterly) (28 CFR
2.27).

The National Appeals Board normally
decides cases by sequential vote on a
daily basis, but may meet from time to
time for joint deliberations. In the pe-
riod from October, 1975 through Sep-
tember, 1976, the National Appeals
Board made 2,072 Appellate decisions.

Finally, over the last two years the
Commission determined eleven cases
under the Labor and Pension Acts,
which are proceedings pursuant to 5
U.S.C. 554. The only meetings of the
Commission not of an adjudicative na-
ture involving the most sensitive in-
quiry into the personal background and
behavior of the individual concerned,
or involving sensitive financial infor-
mation concerning the parties before
the Commission, are the normal busi-
ness meetings of the Commission,
which are held at least quarterly.

(b) Meetings to which applicable. The
following types of meetings may be
closed in the event that a majority of
the Commissioners present at the
meeting, and authorized to act on be-
half of the Commission, votes by re-
corded vote at the beginning of each
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meeting or portion thereof, to close the
meeting or portions thereof:

(1) Original jurisdiction initial and
appellate case deliberations conducted
pursuant to 28 CFR 2.17 and 2.27;

(2) National Appeals Board delibera-
tions pursuant to 28 CFR 2.26;

(3) Meetings of the Commission to
conduct a hearing on the record regard-
ing applications for certificates of ex-
emption pursuant to the Labor-Man-
agement Reporting and Disclosure Act
of 1959, 29 U.S.C. 504, and the Employee
Retirement Income Security Act of
1974, 29 U.S.C. 1111 (28 CFR 4.1–17 and 29
CFR 4a.1–17).1

(c) Written record of action to close
meeting. In the case of a meeting or
portion of a meeting closed pursuant to
this section, the Commission shall
make available to the public as soon as
practicable:

(1) A written record reflecting the
vote of each member of the Commis-
sion to close the meeting; and

(2) A certification by the Commis-
sion’s General Counsel to the effect
that in Counsel’s opinion, the meeting
may be closed to the public, which cer-
tification shall state each relevant ex-
emptive provision.

(d) Public notice. In the case of meet-
ings closed pursuant to this section the
Commission shall make a public an-
nouncement of the subject matter to be
considered, and the date, place, and
time of the meeting. The announce-
ment described herein shall be released
to the public at the earliest practicable
time.

§ 16.206 Transcripts, minutes, and mis-
cellaneous documents concerning
Commission meetings.

(a) In the case of any Commission
meeting, whether open or closed, the
Commission shall maintain and make
available for public inspection a record
of the final vote of each member on
rules, statements of policy, and inter-
pretations adopted by it: 18 U.S.C.
4203(d).

(b) The Commission shall maintain a
complete transcript or electronic re-
cording adequate to record fully the
proceedings of each meeting, or portion

of a meeting, closed to the public pur-
suant to § 16.203. In the case of a meet-
ing, or portion of a meeting, closed to
the public pursuant to § 16.205 of these
regulations, the Commission may
maintain either the transcript or re-
cording described above, or a set of
minutes unless a recording is required
by title 18 U.S.C. 4208(f). The minutes
required by this section shall fully and
clearly describe all matters discussed
and shall provide a full and accurate
summary of any actions taken, and the
reasons therefor, including a descrip-
tion of each of the views expressed on
any item and the record of any rollcall
vote (reflecting the vote of each Com-
missioner on the question). All docu-
ments considered in connection with
any action shall be identified in such
minutes.

(c) The Commission shall retain a
copy of every certification executed by
the General Counsel’s Office pursuant
to these regulations, together with a
statement from the presiding officer of
the meeting, or portion of a meeting to
which the certification applies, setting
forth the time and place of the meet-
ing, and the persons present.

(d) Nothing herein shall affect any
other provision in Commission proce-
dures or regulations requiring the prep-
aration and maintenance of a record of
all official actions of the Commission.

§ 16.207 Public access to nonexempt
transcripts and minutes of closed
Commission meetings—Documents
used at meetings—Record reten-
tion.

(a) Public access to records. Within a
reasonable time after any closed meet-
ing, the Commission shall make avail-
able to the public, in the Commission’s
Public Reading Room located at 5550
Friendship Boulevard, Chevy Chase,
Maryland 20815–7286, the transcript,
electronic recording, or minutes of the
discussion of any item on the agenda,
or of any item of the testimony of any
witness received at such meeting,
maintained hereunder, except for such
item or items of such discussion or tes-
timony which contain information ex-
empt under any provision of the Gov-
ernment in the Sunshine Act (Pub. L.
94–409), or of any amendment thereto.
Copies of nonexempt transcripts, or
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minutes, or a transcription of such re-
cording disclosing the identity of each
speaker, shall be furnished to any per-
son at the actual cost of duplication or
transcription.

(b) Access to documents identified or
discussed in any Commission meeting,
open or closed, shall be governed by
Department of Justice regulations at
this part 16, subparts C and D. The
Commission reserves the right to in-
voke statutory exemptions to disclo-
sure of such documents under 5 U.S.C.
552 and 552a, and applicable regula-
tions. The exemptions provided in 5
U.S.C. 552b(c) shall apply to any re-
quest made pursuant to 5 U.S.C. 552 or
552a to copy and inspect any tran-
scripts, recordings or minutes prepared
or maintained pursuant hereto.

(c) Retention of records. The Commis-
sion shall maintain a complete ver-
batim copy of the transcript, or a com-
plete copy of the minutes, or a com-
plete electronic recording of each
meeting, or portion of a meeting,
closed to the public, for a period of at
least two years after such meeting, or
until one year after the conclusion of
any Commission proceeding with re-
spect to which the meeting or portion
thereof was held, whichever occurs
later.

[42 FR 14713, Mar. 16, 1977, as amended by
Order No. 960–81, 46 FR 52357, Oct. 27, 1981]

§ 16.208 Annual report.
The Commission shall report annu-

ally to Congress regarding its compli-
ance with Sunshine Act requirements,
including a tabulation of the total
number of meetings open to the public,
the total number of meetings closed to
the public, the reasons for closing such
meetings, and a description of any liti-
gation brought against the Commission
under this section, including any costs
assessed against the Commission in
such litigation and whether or not
paid.

APPENDIX I TO PART 16—COMPONENTS OF
THE DEPARTMENT OF JUSTICE

Unless a separate address is listed below,
the address for each component is: (compo-
nent name), U.S. Department of Justice, 950
Pennsylvania Avenue, NW., Washington, DC
20530–0001. For all components marked by an
asterisk, FOIA and Privacy Act requests

should be sent to the Office of Information
and Privacy, U.S. Department of Justice,
Flag Bldg., Suite 570, Washington, DC 20530–
0001. The components are:

A

Office of the Attorney General *
Office of the Deputy Attorney General *
Office of the Associate Attorney General *
Office of the Solicitor General

B

Office of Information and Privacy*
Office of the Inspector General
Office of the Intelligence Policy and Review
Office of Intergovernmental Affairs *
Office of Investigative Agency Policies
Office of Legal Counsel
Office of Legislative Affairs *
Office of Policy Development *
Office of Professional Responsibility
Office of Public Affairs *

C

Antitrust Division, U.S. Department of Jus-
tice, LPB Bldg., Suite 200, Washington, DC
20530–0001

Civil Division, U.S. Department of Justice,
901E Bldg., Room 808, Washington, DC
20530–0001

Civil Rights Division, U.S. Department of
Justice, NYAV Bldg., Room 8000B, Wash-
ington, DC 20530–0001

Criminal Division, U.S. Department of Jus-
tice, WCTR Bldg., Suite 1075, Washington,
DC 20530–0001

Environment and Natural Resources Divi-
sion, U.S. Department of Justice, Post Of-
fice Box 4390, Washington, DC 20044–4390

Justice Management Division
Tax Division, U.S. Department of Justice,

JCB Bldg., Room 6823, Washington, DC
20530–0001

Bureau of Prisons, U.S. Department of Jus-
tice, HOLC Bldg., Room 738, 320 First
Street, NW., Washington, DC 20534–0001

Community Relations Service, U.S. Depart-
ment of Justice, BICN Bldg., Suite 2000,
Washington, DC 20530–0001

Drug Enforcement Administration, U.S. De-
partment of Justice, Washington, DC 20537–
0001

Executive Office for Immigration Review,
U.S. Department of Justice, Suite 2400, 5107
Leesburg Pike, Falls Church, VA 22041–0001

Executive Office for United States Attor-
neys, U.S. Department of Justice, BICN
Bldg., Room 7100, Washington, DC 20530–
0001

Executive Office for United States Trustees,
U.S. Department of Justice, 901E Bldg.,
Room 780, Washington, DC 20530–0001

Federal Bureau of Investigation, U.S. De-
partment of Justice, 935 Pennsylvania Ave-
nue, NW., Washington, DC 20535–0001 (for
field offices, consult your telephone book)

VerDate 25<JUN>98 09:16 Aug 05, 1998 Jkt 179105 PO 00000 Frm 00302 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm02 PsN: 179105T



309

Department of Justice § 17.1

Foreign Claims Settlement Commission,
U.S. Department of Justice, BICN Bldg.,
Room 6002, 600 E Street, NW., Washington,
DC 20579–0001

Immigration and Naturalization Service,
U.S. Department of Justice, CAB Bldg., 425
Eye Street, NW., Washington, DC 20536–0001
(for field offices, consult your telephone
book)

INTERPOL-U.S. National Central Bureau,
U.S. Department of Justice, Washington,
DC 20530–0001

National Drug Intelligence Center, U.S. De-
partment of Justice, Fifth Floor, 319 Wash-
ington Street, Johnstown, PA 15901–1622

Office of Community Oriented Policing Serv-
ices, U.S. Department of Justice, VT1
Bldg., Twelfth Floor, Washington, DC
20530–0001

Office of Justice Programs, U.S. Department
of Justice, Room 5337, 810 Seventh Street,
NW., Washington, DC 20531–0001

Pardon Attorney, U.S. Department of Jus-
tice, FRST Bldg., Fourth Floor, Washing-
ton, DC 20530–0001

United States Marshals Service, U.S. Depart-
ment of Justice, Lincoln Place, Room 1250,
CSQ3, 600 Army Navy Drive, Arlington, VA
22202–4210

[Order No. 2156–98, 63 FR 29604, June 1, 1998,
as amended at 63 FR 34965, June 26, 1998]

PART 17—CLASSIFIED NATIONAL
SECURITY INFORMATION AND
ACCESS TO CLASSIFIED INFOR-
MATION

Sec.
17.1 Purpose.
17.2 Scope.
17.3 Definitions.

Subpart A—Administration

17.11 Authority of the Assistant Attorney
General for Administration.

17.12 Component head responsibilities.
17.13 Office of Intelligence Policy and Re-

view responsibilities; interpretation of
Executive Orders.

17.14 Department Review Committee.
17.15 Access Review Committee.
17.16 Violations of classified information re-

quirements.
17.17 Judicial proceedings.
17.18 Prepublication review.

Subpart B—Classified Information

17.21 Classification and declassification au-
thority.

17.22 Classification of information; limita-
tions.

17.23 Emergency classification requests.
17.24 Duration of classification.

17.25 Identification and markings.
17.26 Derivative classification.
17.27 Delcassification and downgrading.
17.28 Automatic declassification.
17.29 Documents of permanent historical

value.
17.30 Classification challenges.
17.31 Mandatory review for declassification

requests.
17.32 Notification of classification changes.

Subpart C—Access to Classified
Information

17.41 Access to classified information.
17.42 Positions requiring financial disclo-

sure.
17.43 Reinvestigation requirements.
17.44 Access eligibility.
17.45 Need-to-know.
17.46 Access by persons outside the Execu-

tive Branch.
17.47 Denial or revocation of eligibility for

access to classified information.

AUTHORITY: 28 U.S.C. 501, 509, 510, 515–519; 5
U.S.C. 301; E.O. 12958, 60 FR 7977; 3 CFR, 1995
Comp., p. 333 19825; E.O. 12968, 60 FR 40245, 3
CFR, 1995 Comp., p. 391; 32 CFR part 2001.

SOURCE: Order No. 2091–97, 62 FR 36984, July
10, 1997, unless otherwise noted.

§ 17.1 Purpose.
The purpose of this part is to ensure

that information within the Depart-
ment of Justice (the ‘‘Department’’) re-
lating to the national security is clas-
sified, protected, and declassified pur-
suant to the provisions of Executive
Orders 12958 (3 CFR, 1995 Comp., p. 333)
and 12968 (3 CFR, 1995 Comp., p. 391) and
implementing directives from the In-
formation Security Oversight Office of
the National Archives and Records Ad-
ministration (‘‘ISOO’’). Executive Or-
ders 12958 and 12968 made numerous
substantive changes in the system of
classification, declassification, and
downgrading of classified National Se-
curity Information and the criteria for
access to this information. Accord-
ingly, this part is a revision of the De-
partment’s classified information secu-
rity rules.

(a) Subpart A of this part prescribes
the implementation of Executive Or-
ders 12958 and 12968 within the Depart-
ment through the Assistant Attorney
General for Administration, as the sen-
ior responsible agency official. Subpart
A of this part also provides for certain
relationships within the Department
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between the Assistant Attorney Gen-
eral for Administration, other compo-
nent heads, and the Office of Intel-
ligence Policy and Review.

(b) Subpart B of this part prescribes
an orderly and progressive system for
ensuring that every necessary safe-
guard and procedure is in place to as-
sure that information is properly clas-
sified and that classified information is
protected from unauthorized disclo-
sure. Subpart B of this part requires
original classification authorities to
make classification decisions based on
specific criteria; provides that most
newly created classified information be
considered for declassification after 10
years; provides that historically valu-
able information that is more than 25
years old (including information classi-
fied under prior Executive Orders) be
automatically declassified, with appro-
priate exceptions; and establishes pro-
cedures for authorized holders of classi-
fied information to challenge the clas-
sification of information.

(c) Subpart C of this part establishes
substantive standards and procedures
for granting, denying, and revoking,
and for appealing decisions to deny ac-
cess to classified information with an
emphasis on ensuring the consistent,
cost-effective, and efficient protection
of classified information. Subpart C of
this part provides a process that is fair
and equitable to those with whom clas-
sified information is entrusted and, at
the same time, assures the security of
the classified information.

§ 17.2 Scope.
(a) All employees, contractors, grant-

ees, and others granted access to clas-
sified information by the Department
are governed by this part, and by the
standards in Executive Order 12958, Ex-
ecutive Order 12968, and directives pro-
mulgated under those Executive Or-
ders. If any portion of this part con-
flicts with any portion of Executive
Order 12958, Executive Order 12968, or
any successor Executive Order, the Ex-
ecutive Order shall apply. This part su-
persedes the former rule and any De-
partment internal operating policy or
directive that conflicts with any por-
tion of this part.

(b) This part applies to non-contrac-
tor personnel outside of the Executive

Branch and to contractor personnel or
employees who are entrusted with clas-
sified national security information
originated within or in the custody of
the Department. This part does not af-
fect the operation of the Department’s
participation in the National Indus-
trial Security Program under Execu-
tive Order 12829 (3 CFR, 1993 Comp., p.
570).

(c) This part is independent of and
does not affect any classification pro-
cedures or requirements of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2011 et seq).

(d) This part does not, and is not in-
tended to, create any right to judicial
review, or any other right or benefit or
trust responsibility, substantive or
procedural, enforceable by a party
against the United States, its agencies
or instrumentalities, its officers or em-
ployees, or any other person. This part
creates limited rights to administra-
tive review of decisions pursuant to
§§ 17.30, 17.31, and 17.47. This part does
not, and is not intended to, create any
right to judicial review of administra-
tive action under §§ 17.14, 17.15, 17.18,
17.27, 17.30, 17.31 and 17.50.

§ 17.3 Definitions.
The terms defined or used in Execu-

tive Order 12958 and Executive Order
12968, and the implementing directives
in 32 CFR 2001, are applicable to this
part.

Subpart A—Administration
§ 17.11 Authority of the Assistant At-

torney General for Administration.
(a) The Assistant Attorney General

for Administration is designated as the
senior agency official as required by
§ 5.6(c) of Executive Order 12958, and
§ 6.1(a) of Executive Order 12968 and, ex-
cept as specifically provided elsewhere
in this part, is authorized to admin-
ister the Department’s national secu-
rity information program pursuant to
Executive Order 12958. The Assistant
Attorney General for Administration
shall appoint a Department Security
Officer and may delegate to the De-
partment Security Officer those func-
tions under Executive Orders 12958 and
12968 that may be delegated by the sen-
ior agency official. The Department
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Security Officer may redelegate such
functions when necessary to effectively
implement this part.

(b) The Assistant Attorney General
for Administration shall, among other
actions:

(1) Oversee and administer the De-
partment’s program established under
Executive Order No. 12958;

(2) Establish and maintain Depart-
ment-wide security education and
training programs;

(3) Establish and maintain an ongo-
ing self-inspection program including
the periodic review and assessment of
the Department’s classified product;

(4) Establish procedures to prevent
unnecessary access to classified infor-
mation, including procedures that:

(i) Require that a need for access to
classified information is established
before initiating administrative proce-
dures to grant access; and

(ii) Ensure that the number of per-
sons granted access to classified infor-
mation is limited to the minimum nec-
essary for operational and security re-
quirements and needs;

(5) Develop special contingency plans
for the safeguarding of classified infor-
mation used in or near hostile or po-
tentially hostile areas;

(6) Assure that the performance con-
tract or other system used to rate per-
sonnel performance includes the man-
agement of classified information as a
critical element or item to be evalu-
ated in the rating of:

(i) Original classification authorities;
(ii) Security managers or security

specialists; and
(iii) All other personnel whose duties

significantly involve the creation or
handling of classified information;

(7) Account for the costs associated
with implementing this part and report
the cost to the Director of the ISOO;

(8) Assign in a prompt manner per-
sonnel to respond to any request, ap-
peal, challenge, complaint, or sugges-
tion concerning Executive Order 12958
that pertains to classified information
that originated in a component of the
Department that no longer exists and
for which there is no clear successor in
function;

(9) Cooperate, under the guidance of
the Security Policy Board, with other
agencies to achieve practical, consist-

ent, and effective adjudicative training
and guidelines;

(10) Conduct periodic evaluations of
the Department’s implementation and
administration of Executive Orders
12958 and 12968;

(11) Establish a plan for compliance
with the automatic declassification
provisions of Executive Order 12958 and
oversee the implementation of that
plan; and

(12) Maintain a list of specific files
series of records exempted from auto-
matic declassification by the Attorney
General pursuant to section 3.4(c) of
Executive Order 12958.

(c) The Department Security Officer
may grant, deny, suspend, or revoke
employee access to classified informa-
tion pursuant to and in accordance
with Executive Order 12968. The De-
partment Security Officer may dele-
gate the authority under this para-
graph to qualified Security Programs
Managers when the operational need
justifies the delegation and when the
Department Security Officer is assured
that such officials will apply all access
criteria in a uniform and correct man-
ner in accord with the provisions of Ex-
ecutive Order 12968 and subpart C of
this part. The fact that a delegation
has been made pursuant to this section
does not waive the Department Secu-
rity Officer’s authority to make any
determinations that have been dele-
gated.

(d) The Department Security Officer
shall maintain a current list of all offi-
cials authorized pursuant to this part
to originally classify or declassify doc-
uments.

(e) The Department Security Officer
shall promulgate criteria and security
requirements for the marking and safe-
guarding of information, transpor-
tation and transfer of information,
preparation of classification guides, re-
porting of communications related to
national security by persons granted
access to classified information, re-
porting of information that raises
doubts as to whether another employ-
ee’s continued eligibility for access to
classified information is clearly con-
sistent with the national security, and
other matters necessary to the admin-
istration of the Executive Orders, the
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implementing regulations of the ISOO,
and this part.

§ 17.12 Component head responsibil-
ities.

The head of each component shall ap-
point and oversee a Security Programs
Manager to implement this regulation.
The Security Programs Managers
shall:

(a) Observe, enforce, and implement
security regulations or procedures per-
taining to the classification, declas-
sification, safeguarding, handling, and
storage of classified national security
information;

(b) Report violations of the provi-
sions of this regulation to the Depart-
ment Security Officer;

(c) Ensure that all employees acquire
adequate security education and train-
ing as required by the provisions of the
Department security regulations and
procedures for classified information;

(d) Continuously review the require-
ments for personnel access to classified
information as a part of the continuous
need-to-know evaluation, and initiate
action to administratively withdraw or
reduce the level of access authorized,
as appropriate; and

(e) Cooperate fully with any request
from the Department Security Officer
for assistance in the implementation of
this part.

§ 17.13 Office of Intelligence Policy
and Review responsibilities; inter-
pretation of Executive Orders.

(a) The Counsel for Intelligence Pol-
icy shall represent the Attorney Gen-
eral at interagency meetings on mat-
ters of general interest concerning na-
tional security information.

(b) The Counsel for Intelligence Pol-
icy shall provide advice and interpreta-
tion on any issues that arise under Ex-
ecutive Orders 12958 and 12968 and shall
refer such questions to the Office of
Legal Counsel, as appropriate.

(c) Any request for interpretation of
Executive Order 12958 or Executive
Order 12968, pursuant to section 6.1(b)
of Executive Order 12958, and section
7.2(b) of Executive Order 12968, shall be
referred to the Counsel for Intelligence
Policy, who shall refer such questions
to the Office of Legal Counsel, as ap-
propriate.

§ 17.14 Department Review Committee.

(a) The Department Review Commit-
tee (DRC) is established to:

(1) Resolve all issues, except those re-
lated to the compromise of classified
information, that concern the imple-
mentation and administration of Exec-
utive Order 12958, implementing direc-
tives from the ISOO, and subpart B of
this part, including those issues con-
cerning over-classification, failure to
declassify, classification challenges,
and delays in declassification not oth-
erwise resolved;

(2) Review all appeals from denials of
requests for records made under sec-
tion 3.6 of Executive Order 12958 and
the Freedom of Information Act (5
U.S.C. 552), when the proposed denial is
based on their continued classification
under Executive Order 12958;

(3) Recommend to the Attorney Gen-
eral appropriate administrative sanc-
tions to correct the abuse or violation
of any provision of Executive Order
12958, the implementing directives or
subpart B of this part, except as it re-
lates to the compromise of classified
national security information; and

(4) Review, on appeal, challenges to
classification actions and mandatory
review requests.

(b)(1) The DRC shall consist of a sen-
ior representative designated by the:

(i) Deputy Attorney General;
(ii) Assistant Attorney General, Of-

fice of Legal Counsel;
(iii) Assistant Attorney General,

Criminal Division;
(iv) Assistant Attorney General, Civil

Division;
(v) Assistant Attorney General for

Administration;
(vi) Director, Federal Bureau of In-

vestigation; and
(vii) Counsel for Intelligence Policy.
(2) Each such official shall also des-

ignate in writing an alternate to serve
in the absence of his or her representa-
tive. Four representatives shall con-
stitute a quorum of the DRC. The At-
torney General shall designate the
Chairman of the DRC from among its
members.

(c) The Office of Information and Pri-
vacy (OIP) shall provide the necessary
administrative staff support for the
DRC.
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§ 17.15 Access Review Committee.
(a) The Access Review Committee

(ARC) is hereby established to review
all appeals from denials or revocations
of eligibility for access to classified in-
formation under Executive Order 12968.
Unless the Attorney General requests
recommendations from the ARC and
personally exercises appeal authority,
the ARC’s decisions shall be final.

(b) The ARC shall consist of the Dep-
uty Attorney General or a designee,
the Counsel for Intelligence Policy or a
designee, and the Assistant Attorney
General for Administration or a des-
ignee. Designations must be approved
by the Attorney General.

(c) The Department Security Officer
shall provide the necessary administra-
tive staff support for the ARC.

§ 17.16 Violations of classified informa-
tion requirements.

(a) Any person who suspects or has
knowledge of a violation of this part,
including the known or suspected loss
or compromise of national security in-
formation, shall promptly report and
confirm in writing the circumstances
to the Department Security Officer.
Any person who makes such a report to
the Department Security Officer shall
promptly furnish a copy of such report:

(1) If the suspected violation involves
a Department attorney (including an
Assistant United States Attorney or
Special Assistant United States Attor-
ney) while engaged in litigation, grand
jury proceedings, or giving legal ad-
vice, or a law enforcement officer as-
sisting an attorney engaged in such ac-
tivity, to the Office of Professional Re-
sponsibility;

(2) If the suspected violation involves
an employee of the Federal Bureau of
Investigation (FBI) or the Drug En-
forcement Administration, other than
a law enforcement officer in paragraph
(a)(1) of this section, to the Office of
Professional Responsibility in that
component; or

(3) In any other circumstance, to the
Office of the Inspector General.

(b) Department employees, contrac-
tors, grantees, or consultants may be
reprimanded, suspended without pay,
terminated from classification author-
ity, suspended from or denied access to
classified information, or subject to

other sanctions in accordance with ap-
plicable law and Department regula-
tion if they:

(1) Knowingly, willfully, or neg-
ligently disclose to unauthorized per-
sons information classified under Exec-
utive Order 12958 or predecessor orders;

(2) Knowingly, willfully, or neg-
ligently classify or continue the classi-
fication of information in violation of
Executive Order 12958 or its implement-
ing directives; or

(3) Knowingly, willfully, or neg-
ligently violate any other provision of
Executive Order 12958, or knowingly
and wilfully grant eligibility for, or
allow access to, classified information
in violation of Executive Order 12968,
or its implementing directives, this
part, or security requirements promul-
gated by the Department Security Offi-
cer.

§ 17.17 Judicial proceedings.
(a)(1) Any Department official or or-

ganization receiving an order or sub-
poena from a federal or state court to
produce classified information, re-
quired to submit classified information
for official Department litigative pur-
poses, or receiving classified informa-
tion from another organization for pro-
duction of such in litigation, shall im-
mediately determine from the agency
originating the classified information
whether the information can be declas-
sified. If declassification is not pos-
sible, the Department official or orga-
nization and the assigned Department
attorney in the case shall take all ap-
propriate action to protect such infor-
mation pursuant to the provisions of
this section.

(2) If a determination is made to
produce classified information in a ju-
dicial proceeding in any manner, the
assigned Department attorney shall
take all steps necessary to ensure the
cooperation of the court and, where ap-
propriate, opposing counsel in safe-
guarding and retrieving the informa-
tion pursuant to the provisions of this
regulation.

(b) The Classified Information Proce-
dures Act (CIPA), Pub. L. 96–456, 94
Stat. 2025, 18 U.S.C. App., and the ‘‘Se-
curity Procedures Established Pursu-
ant to Pub. L. 96–456, 94 Stat. 2025, by
the Chief Justice of the United States
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for the Protection of Classified Infor-
mation’’ may be used in Federal crimi-
nal cases involving classified informa-
tion. (Available from the Security and
Emergency Planning Staff, Justice
Management Division, Department of
Justice, Washington, DC 20530.)

(c) In judicial proceedings other than
Federal criminal cases where CIPA is
used, the Department, through its at-
torneys, shall seek appropriate secu-
rity safeguards to protect classified in-
formation from unauthorized disclo-
sure, including, but not limited to, con-
sideration of the following:

(1) A determination by the court of
the relevance and materiality of the
classified information in question;

(2) An order that classified informa-
tion shall not be disclosed or intro-
duced into evidence at a proceeding
without the prior approval of either
the originating agency, the Attorney
General, or the President;

(3) A limitation on attendance at any
proceeding where classified informa-
tion is to be disclosed to those persons
with appropriate authorization to ac-
cess classified information whose du-
ties require knowledge or possession of
the classified information to be dis-
closed;

(4) A court facility that provides ap-
propriate safeguarding for the classi-
fied information as determined by the
Department Security Officer;

(5) Dissemination and accountability
controls for all classified information
offered for identification or introduced
into evidence at such proceedings;

(6) Appropriate marking to indicate
classified portions of any and any the
maintenance of any classified under
seal;

(7) Handling and storage of all classi-
fied information including classified
portions of any transcript in a manner
consistent with the provisions of this
regulation and Department implement-
ing directives;

(8) Return at the conclusion of the
proceeding of all classified information
to the Department or the originating
agency, or placing the classified infor-
mation under court seal;

(9) Retrieval by Department employ-
ees of appropriate notes, drafts, or any
other documents generated during the
course of the proceedings that contain

classified information and immediate
transfer to the Department for safe-
guarding and destruction as appro-
priate; and

(10) Full and complete advice to all
persons to whom classified information
is disclosed during such proceedings as
to the classification level of such infor-
mation, all pertinent safeguarding and
storage requirements, and their liabil-
ity in the event of unauthorized disclo-
sure.

(d) Access to classified information
by individuals involved in judicial pro-
ceedings other than employees of the
Department is governed by § 17.46(c).

§ 17.18 Prepublication review.
(a) All individuals with authorized

access to Sensitive Compartmented In-
formation shall be required to sign
nondisclosure agreements containing a
provision for prepublication review to
assure deletion of Sensitive Compart-
mented Information and other classi-
fied information. Sensitive Compart-
mented Information is information
that not only is classified for national
security reasons as Top Secret, Secret,
or Confidential, but also is subject to
special access and handling require-
ments because it involves or derives
from particularly sensitive intelligence
sources and methods. The prepublica-
tion review provision will require De-
partment of Justice employees and
other individuals who are authorized to
have access to Sensitive Compart-
mented Information to submit certain
material, described further in the
agreement, to the Department prior to
its publication to provide an oppor-
tunity for determining whether an un-
authorized disclosure of Sensitive Com-
partmented Information or other clas-
sified information would occur as a
consequence of it publication.

(b) Persons subject to these require-
ments are invited to discuss their plans
for public disclosures of information
that may be subject to these obliga-
tions with authorized Department rep-
resentatives at an early stage, or as
soon as circumstances indicate these
policies must be considered. Except as
provided in paragraph (j) of this section
for FBI personnel, all questions con-
cerning these obligations should be ad-
dressed to the Counsel for Intelligence
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Policy, Department of Justice, 10th &
Constitution Avenue, NW., Washing-
ton, DC 20530. The official views of the
Department on whether specific mate-
rials require prepublication review
may be expressed only by the Counsel
for Intelligence Policy and persons
should not act in reliance upon the
views of other Department personnel.

(c) Prepublication review is required
only as expressly provided for in a non-
disclosure agreement. However, all per-
sons who have had access to classified
information have an obligation to
avoid unauthorized disclosures of such
information. Therefore, persons who
have such access but are not otherwise
required to submit to prepublication
review under the terms of an employ-
ment or other nondisclosure agreement
are encouraged to submit material for
prepublication review voluntarily if
they believe that such material may
contain classified information.

(d) The nature and extent of the ma-
terial that is required to be submitted
for prepublication review under non-
disclosure agreements is expressly pro-
vided for in those agreements. It
should be clear, however, that such re-
quirements do not extend to any mate-
rials that exclusively contain informa-
tion lawfully obtained at a time when
the author has no employment, con-
tract, or other relationship with the
United States Government or that con-
tain information exclusively acquired
outside the scope of employment.

(e) A person’s obligation to submit
material for prepublication review re-
mains identical whether such person
prepares the materials or causes or as-
sists another person (such as a ghost
writer, spouse, friend, or editor) in pre-
paring the material. Material covered
by a nondisclosure agreement requiring
prepublication review must be submit-
ted prior to discussing it with or show-
ing it to a publisher, co-author, or any
other person who is not authorized to
have access to it. In this regard, it
should be noted that a failure to sub-
mit such material for prepublication
review constitutes a breach of the obli-
gation and exposes the author to reme-
dial action even in cases where the
published material does not actually
contain Sensitive Compartmented In-
formation or classified information.

See Snepp v. United States, 444 U.S. 507
(1980).

(f) The requirement to submit mate-
rial for prepublication review is not
limited to any particular type of mate-
rial or disclosure or methods of produc-
tion. Written materials include not
only book manuscripts but all other
forms of written materials intended for
public disclosure, such as (but not lim-
ited to) newspaper columns, magazine
articles, letters to the editor, book re-
views, pamphlets, scholarly papers, and
fictional material.

(g) Oral statements are also within
the scope of a prepublication review re-
quirement when based upon written
materials, such as an outline of the
statements to be made. There is no re-
quirement to prepare written materials
for review, however, unless there is
reason to believe in advance that oral
statements may contain Sensitive
Compartmented Information or other
information required to be submitted
for review under the terms of the non-
disclosure agreement. Thus, a person
may participate in an oral presentation
where there is no opportunity for prior
preparation (e.g., news interview, panel
discussion) without violating the provi-
sions of this paragraph.

(h) Material submitted for republica-
tion review will be reviewed solely for
the purpose of identifying and prevent-
ing the disclosure of Sensitive Com-
partmented Information and other
classified information. This review will
be conducted in an impartial manner
without regard to whether the material
is critical of or favorable to the De-
partment. No effort will be made to de-
lete embarrassing or critical state-
ments that are unclassified. Materials
submitted for review will be dissemi-
nated to other persons or agencies only
to the extent necessary to identify
classified information.

(i) The Counsel for Intelligence Pol-
icy (or, in the case of FBI employees,
the FBI’s Office of Congressional and
Public Affairs) will respond sub-
stantively to prepublication review re-
quests within 30 working days of re-
ceipt of the submission. Priority shall
be given to reviewing speeches, news-
paper articles, and other materials
that the author seeks to publish on an
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expedited basis. The Counsel’s deci-
sions may be appealed to the Deputy
Attorney General, who will process ap-
peals within 15 days of receipt of the
appeal. The Deputy Attorney General’s
decision is final and not subject to fur-
ther administrative appeal. Persons
who are dissatisfied with the final ad-
ministrative decision may obtain judi-
cial review either by filing an action
for declaratory relief or giving the De-
partment notice of their intention to
proceed despite the Department’s re-
quest for deletions of classified infor-
mation, and a reasonable opportunity
(30 working days) to file a civil action
seeking a court order prohibiting dis-
closure. Employees and other affected
individuals remain obligated not to
disclose or publish information deter-
mined by the Government to be classi-
fied until any civil action is resolved.

(j) The obligations of Department of
Justice employees described in this
subpart apply with equal force to em-
ployees of the FBI with following ex-
ceptions and provisos:

(1) Nothing in this subpart shall su-
persede or alter obligations assumed
under the basic FBI employment agree-
ment.

(2) FBI employees required to sign
nondisclosure agreements containing a
provision for prepublication review
pursuant to this subpart shall submit
materials for review to the Assistant
Director, Office of Congressional and
Public Affairs. Such individuals shall
also submit questions as to whether
specific materials require prepublica-
tion review under such agreements to
that Office for resolution. Where such
questions raise policy questions or con-
cern significant issues of interpreta-
tion under such an agreement, the As-
sistant Director, Office of Congres-
sional and Public Affairs, shall consult
with the Counsel for Intelligence Pol-
icy prior to responding to the inquiry.

(3) Decisions of the Assistant Direc-
tor, Office of Congressional and Public
Affairs, concerning the deletion of clas-
sified information, may be appealed to
the Director, FBI, who will process ap-
peals within 15 working days of receipt.
Persons who are dissatisfied with the
Director’s decision may, at their op-
tion, appeal further to the Deputy At-
torney General as provided in para-

graph (i) of this section. Judicial re-
view, as set forth in that paragraph, is
available following final agency action
in the form of a decision by the Direc-
tor or, if the appeal process in para-
graph (i) of this section is pursued, the
Deputy Attorney General.

Subpart B—Classified Information
§ 17.21 Classification and declassifica-

tion authority.
(a) Top Secret original classification

authority may only be exercised by the
Attorney General, the Assistant Attor-
ney General for Administration, and
officials to whom such authority is del-
egated in writing by the Attorney Gen-
eral. No official who is delegated Top
Secret classification authority pursu-
ant to this paragraph may redelegate
such authority.

(b) The Assistant Attorney General
for Administration may delegate origi-
nal Secret and Confidential classifica-
tion authority to subordinate officials
determined to have frequent need to
exercise such authority. No official
who is delegated original classification
authority pursuant to this paragraph
may redelegate such authority.

(c) Officials authorized to classify in-
formation at a specified level are also
authorized to classify information at a
lower level. In the absence of an offi-
cial authorized to exercise classifica-
tion authority pursuant to this section,
the person designated to act in lieu of
such official may exercise the official’s
classification authority.

§ 17.22 Classification of information;
limitations.

(a) Information may be originally
classified only if all of the following
standards are met:

(1) The information is owned by, pro-
duced by or for, or is under the control
of the United States Government;

(2) The information falls within one
or more of the categories of informa-
tion specified in section 1.5 of Execu-
tive Order 12958; and

(3) The classifying official determines
that the unauthorized disclosure of the
information reasonably could be ex-
pected to result in damage to the na-
tional security and such official is able
to identify or describe the damage.

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00310 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



317

Department of Justice § 17.24

(b) Information may be classified as
Top Secret, Secret, or Confidential ac-
cording to the standards established in
section 1.3 of Executive Order 12958. No
other terms shall be used to identify
United States classified national secu-
rity information except as otherwise
provided by statute.

(c) Information shall not be classified
if there is significant doubt about the
need to classify the information. If
there is significant doubt about the ap-
propriate level of classification with
respect to information that is being
classified, it shall be classified at the
lower classification of the levels con-
sidered.

(d) Information shall not be classified
in order to conceal inefficiency, viola-
tions of law, or administrative error; to
prevent embarrassment to a person, or-
ganization, or agency; to restrain com-
petition; or to prevent or delay release
of information that does not require
protection in the interest of national
security. Information that has been de-
classified and released to the public
under proper authority may not be re-
classified.

(e) Information that has not pre-
viously been disclosed to the public
under proper authority may be classi-
fied or reclassified after the Depart-
ment has received a request for it
under the Freedom of Information Act
(5 U.S.C. 552), the Privacy Act of 1974 (5
U.S.C. 552a), or the mandatory review
provisions of § 17.31. When it is nec-
essary to classify or reclassify such in-
formation, it shall be forwarded to the
Department Security Officer and clas-
sified or reclassified only at the direc-
tion of the Attorney General, the Dep-
uty Attorney General, or the Assistant
Attorney General for Administration.

(f) Compilations of items of informa-
tion that are individually unclassified
may be classified if the compiled infor-
mation reveals an additional associa-
tion or relationship that meets the
standards for classification under Exec-
utive Order 12958 and that is not other-
wise revealed in the individual items of
information.

§ 17.23 Emergency classification re-
quests.

(a) Whenever any employee, contrac-
tor, licensee, certificate holder, or

grantee of the Department who does
not have original classification author-
ity originates or develops information
that requires immediate classification
and safeguarding, and no authorized
classifier is available, that person
shall:

(1) Safeguard the information in a
manner appropriate for its classifica-
tion level;

(2) Apply the appropriate overall
classification markings; and

(3) Within five working days, se-
curely transmit the information to the
organization that has appropriate sub-
ject matter interest and classification
authority.

(b) When it is not clear which Depart-
ment organization would be the appro-
priate original classifier, the informa-
tion shall be sent to the Department
Security Officer to determine the ap-
propriate organization.

(c) The organization with classifica-
tion authority shall decide within 30
days whether to classify information.

§ 17.24 Duration of classification.

(a) At the time of original classifica-
tion, original classification authorities
shall attempt to establish a specific
date or event for declassification not
more than 10 years from the date of the
original decision based on the duration
of the national security sensitivity of
the information. If the original classi-
fication authority cannot determine an
earlier specific date or event for declas-
sification, the information shall be
marked for declassification 10 years
from the date of the original decision.

(b) At the time of original classifica-
tion, an original classification author-
ity may exempt specific information
from declassification within 10 years in
accordance with section 1.6(d) of Exec-
utive Order 12958.

(c) An original classification author-
ity may extend the duration of classi-
fication or reclassify specific informa-
tion for successive periods not to ex-
ceed 10 years at a time if such action is
consistent with the standards and pro-
cedures established under, and subject
to the limitations of, Executive Order
12958.
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§ 17.25 Identification and markings.
(a) Classified information must be

marked pursuant to the standards set
forth in section 1.7 of Executive Order
12958; ISOO implementing directives in
32 CFR 2001, subpart B; and internal
Department of Justice direction pro-
vided by the Department Security Offi-
cer.

(b) Foreign government information
shall be marked or classified at a level
equivalent to that level of classifica-
tion assigned by the originating for-
eign government.

(c) Information assigned a level of
classification under predecessor Execu-
tive Orders shall be considered as clas-
sified at that level of classification.

§ 17.26 Derivative classification.
(a) Persons need not possess original

classification authority to derivatively
classify information based on source
documents or classification guides.

(b) Persons who apply derivative
classification markings shall observe
original classification decisions and
carry forward to any newly created
documents the pertinent classification
markings.

(c) Information classified deriva-
tively from other classified informa-
tion shall be classified and marked in
accordance with the standards set
forth in sections 2.1–2.3 of Executive
Order 12958, the ISOO implementing di-
rectives in 32 CFR 2001.22, and internal
Department directions provided by the
Department Security Officer.

§ 17.27 Declassification and downgrad-
ing.

(a) Classified information shall be de-
classified as soon as it no longer meets
the standards for classification. Declas-
sification and downgrading is governed
by § 3.1–3.3 of Executive Order 12958, im-
plementing ISOO directives at 32 CFR
2001, subpart E, and applicable internal
Department of Justice direction pro-
vided by the Department Security Offi-
cer.

(b) Information shall be declassified
or downgraded by the official who au-
thorized the original classification if
that official is still serving in the same
position, the originator’s successor, or
a supervisory official of either, or by
officials delegated such authority in

writing by the Attorney General or the
Assistant Attorney General for Admin-
istration.

(c) It is presumed that information
that continues to meet the classifica-
tion requirements under Executive
Order 12958 requires continued protec-
tion. In some exceptional cases during
declassification reviews, the need to
protect classified information may be
outweighed by the public interest in
disclosure of the information, and in
these cases the information should be
declassified. If it appears that the pub-
lic interest in disclosure of the infor-
mation may outweigh the need to pro-
tect the information, the declassifica-
tion reviewing official shall refer the
case with a recommendation for deci-
sion to the DRC. The DRC shall review
the case and make a recommendation
to the Attorney General on whether
the public interest in disclosure out-
weighs the damage to national security
that might reasonably be expected
from disclosure. The Attorney General
shall decide whether to declassify the
information. The decision of the Attor-
ney General shall be final. This provi-
sion does not amplify or modify the
substantive criteria or procedures for
classification or create any substantive
or procedural rights subject to judicial
review.

(d) Each component shall develop
schedules for declassification of
records in the National Archives. The
Department shall cooperate with the
National Archives and Records Admin-
istration and the Presidential Libraries
to ensure that declassification is ac-
complished in a timely manner.

§ 17.28 Automatic declassification.
(a) Subject to paragraph (b) of this

section, all classified information con-
tained in records that are more than 25
years old that have been determined to
have permanent historical value shall
be declassified automatically on April
17, 2000. Subsequently, all classified in-
formation in such records shall be
automatically declassified not later
than 25 years after the date of its origi-
nal classification with the exception of
specific information exempt from auto-
matic declassification pursuant to sec-
tion 3.4 (b) and (d) of Executive Order
12958.
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(b) At least 220 days before informa-
tion is declassified automatically
under this section, the respective com-
ponent head shall notify the Assistant
Attorney General for Administration
through the Department Security Offi-
cer of any specific information they
propose to exempt from automatic de-
classification. The notification shall
include:

(1) A description of the information;
(2) An explanation of why the infor-

mation is exempt from automatic de-
classification and must remain classi-
fied for a longer period of time; and

(3) A specific date or event for declas-
sification of the information whenever
the information exempted does not
identify a confidential human source or
human intelligence source.

(c) Proposed exemptions under this
section shall be forwarded to the DRC,
which shall recommend a disposition of
the exemption request to the Assistant
Attorney General for Administration.
When the Assistant Attorney General
for Administration determines the ex-
emption request is consistent with this
section, he or she will submit it to the
Executive Secretary of the Interagency
Security Classification Appeals Panel.

(d) Declassification guides that nar-
rowly and precisely define exempted
information may be used to exempt in-
formation from automatic declassifica-
tion. Declassification guides must in-
clude the exemption notification infor-
mation detailed in paragraph (b) of this
section, and be approved pursuant to
paragraph (c) of this section.

§ 17.29 Documents of permanent his-
torical value.

The original classification authority,
to the greatest extent possible, shall
declassify classified information con-
tained in records determined to have
permanent historical value under title
44 of the United States Code before
they are accessioned into the National
Archives. The Department shall co-
operate with the National Archives and
Records Administration in carrying
out an automatic declassification pro-
gram involving accessioned Depart-
ment records, presidential papers, and
historical materials under the control
of the Archivist of the United States.

§ 17.30 Classification challenges.

(a) Authorized holders of information
classified by the Department who, in
good faith, believe that specific infor-
mation is improperly classified or un-
classified are encouraged and expected
to challenge the classification status of
that information pursuant to section
1.9 of Executive Order 12958. Authorized
holders may submit classification chal-
lenges in writing to the DRC, through
the Office of Information and Privacy,
United States Department of Justice,
Washington, DC 20530. The challenge
need not be more specific than a ques-
tion as to why the information is or is
not classified, or is classified at a cer-
tain level.

(b) The DRC shall redact the identity
of an individual challenging a classi-
fication under paragraph (a) of this sec-
tion and forward the classification
challenge to the original classification
authority for review and response.

(c) The original classification author-
ity shall promptly, and in no case later
than 30 days, provide a written re-
sponse to the DRC. The original classi-
fication authority may classify or de-
classify the information subject to
challenge or state specific reasons why
the original classification determina-
tion was proper. If the original classi-
fication authority is not able to re-
sponse within 30 days, the DRC shall
inform the individual who filed the
challenge in writing of that fact, and
the anticipated determination date.

(d) The DRC shall inform the individ-
ual challenging the classification of
the determination made by the original
classification authority and that indi-
vidual may appeal this determination
to the DRC. Upon appeal, the DRC may
declassify, or direct the classification
of, the information. If the DRC is not
able to act on any appeal within 45
days of receipt, the DRC shall inform
the individual who filed the challenge
in writing of that fact, and the antici-
pated determination date.

(e) The DRC shall provide the indi-
vidual who appeals a classification
challenge determination with a written
explanation of the basis for the DRC
decision and a statement of his or her
right to appeal that determination to
the Interagency Security Classification
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Appeals Panel (ISCAP) pursuant to sec-
tion 5.4 of Executive Order 12958 and
the rules issued by the ISCAP pursuant
to section 5.4 of Executive Order 12958.

(f) Any individual who challenges a
classification and believes that any ac-
tion has been taken against him or her
in retribution because of that chal-
lenge shall report the facts to the Of-
fice of the Inspector General or the Of-
fice of Professional Responsibility, as
appropriate.

(g) Requests for review of classified
material for declassification by persons
other than authorized holders are gov-
erned by § 17.31.

§ 17.31 Mandatory review for declas-
sification requests.

(a) Any person may request classified
information be reviewed for declas-
sification pursuant to the mandatory
declassification review provisions of
section 3.6 of Executive Order 12958.
After such a review, the information or
any reasonably segregable portion
thereof that no longer requires protec-
tion under this part shall be declas-
sified and released to the requester un-
less withholding is otherwise war-
ranted under applicable law. If the in-
formation, although declassified, is
withheld, the requester shall be given a
brief statement as to the reasons for
denial and a notice of the right to ap-
peal the determination to the Director,
Office of Information and Privacy
(OIP), United States Department of
Justice, Washington, DC 20530. If the
mandatory review for declassification
request relates to the classification of
information that has been reviewed for
declassification within the past two
years or that is the subject of pending
litigation, the requester shall be in-
formed of that fact and the administra-
tive appeal rights.

(b) Request for mandatory review for
declassification and any subsequent ap-
peal to the DRC shall be submitted to
the Director, Office of Information and
Privacy, United States Department of
Justice, Washington, DC 20530, describ-
ing the document or material contain-
ing the information with sufficient
specificity to enable the Department to
locate that information with a reason-
able amount of effort. The OIP shall
promptly forward the request to the

component that originally classified
the information, or the DRC in the
case of an appeal, and provide the re-
quester with an acknowledgement of
receipt of the request.

(c) When the description of the infor-
mation in a request is deficient, the
component shall solicit as much addi-
tional identifying information as pos-
sible from the requestor. Before deny-
ing a request on the basis that the in-
formation or material is not obtainable
with a reasonable amount of effort, the
component shall ask the requestor to
limit the request to information or ma-
terial that is reasonably obtainable. If
the information or material requested
cannot be described in sufficient par-
ticularity, or if it cannot be obtained
with a reasonable amount of effort, the
component shall provide the requestor
with written notification of the rea-
sons why no action will be taken and
the right to appeal the decision to the
DRC.

(d) The component that originally
classified the information shall provide
a written response to requests for man-
datory review within 60 days whenever
possible, or shall inform the requester
in writing why additional time is need-
ed. Unless there are unusual cir-
cumstances, the additional time need-
ed by the component originally
classifying the information shall not
extend beyond 180 days from the re-
ceipt of the request. If no determina-
tion has been made at the end of the
180 day period, the requester may apply
to the DRC for a determination.

(e) If the component that originally
classified the information determines
that continued classification is war-
ranted, it shall notify the requester in
writing of the decision and the right to
appeal the decision to the DRC no later
that 60 days after receipt of the notifi-
cation of the decision.

(f) The DRC shall determine the ap-
peals of the components’ mandatory
declassification review decisions with-
in 60 days after receipt of the appeal, or
notify the requester why additional
time is needed. In making its deter-
minations concerning requests for de-
classification of classified information,
the DRC, for administrative purposes,
shall impose the burden of proof on the
originating component to show that
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continued classification is warranted.
The DRC shall provide the requester
with a written statement of reasons for
its decisions.

(g) If the individual requesting re-
view of a classification is not satisfied
with the DRC’s decision, he or she may
appeal to the ISCAP pursuant to sec-
tion 5.4 of Executive Order 12958 and
rules issued by the ISCAP pursuant to
that section.

§ 17.32 Notification of classification
changes.

All known holders of information af-
fected by unscheduled classification
changes actions shall be notified
promptly of such changes by the origi-
nal classifier or the authority making
the change in classification.

Supart C—Access to Classified
Information

§ 17.41 Access to classified informa-
tion.

(a) No person may be given access to
classified information or material
originated by, in the custody, or under
the control of the Department, unless
the person—

(1) Has been determined to be eligible
for access in accordance with sections
3.1–3.3 of Executive Order 12968;

(2) Has a demonstrated need-to-know;
and

(3) Has signed an approved nondisclo-
sure agreement.

(b) Eligibility for access to classified
information is limited to United States
citizens for whom an appropriate inves-
tigation of their personal and profes-
sional history affirmatively indicated
loyalty to the United States, strength
of character, trustworthiness, honesty,
reliability, discretion, and sound judg-
ment, as well as freedom from conflict-
ing allegiances and potential for coer-
cion, and willingness and ability to
abide by regulations governing the use,
handling, and protection of classified
information. A determination of eligi-
bility for access to classified informa-
tion is a discretionary security deci-
sion based on judgments by appro-
priately trained adjudicative person-
nel. Eligibility shall be granted only
where facts and circumstances indicate
access to classified information is

clearly consistent with the national se-
curity interests of the United States
and any doubt shall be resolved in
favor of the national security. Sections
2.6 and 3.3 of Executive Order 12968 pro-
vide only limited exceptions to these
requirements.

(c) The Department of Justice does
not discriminate on the basis of race,
color, religion, sex, national origin,
disability, or sexual orientation in
granting access to classified informa-
tion. However, the Department may in-
vestigate and consider any matter that
relates to the determination of wheth-
er access is clearly consistent with the
interests of national security. No nega-
tive inferences concerning the stand-
ards for access may be raised solely on
the basis of the sexual orientation of
the employee or mental health coun-
seling.

(d) An employee granted access to
classified information may be inves-
tigated at any time to ascertain wheth-
er he or she continues to meet the re-
quirements for access.

(e) An employee granted access to
classified information shall provide to
the Department written consent per-
mitting access by an authorized inves-
tigative agency, for such time as access
to classified information is maintained
and for a period of three years there-
after, to:

(1) Financial records maintained by a
financial institution as defined in 31
U.S.C. 5312(a) or by a holding company
as defined in 12 U.S.C. 3401;

(2) Consumer reports under the Fair
Credit Reporting Act (15 U.S.C. 1681 et
seq.); and

(3) Records maintained by commer-
cial entities within the United States
pertaining to any travel by the em-
ployee outside the United States.

(f) Information may be requested pur-
suant to the employee consent ob-
tained under paragraph (e) of this sec-
tion only where:

(1) There are reasonable grounds to
believe, based on credible information,
that the employee or former employee
is, or may be, disclosing classified in-
formation in an unauthorized manner
to a foreign power or agent of a foreign
power;

(2) Information the Department
deems credible indicates the employee
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or former employee has incurred exces-
sive indebtedness or has acquired a
level of affluence that cannot be ex-
plained by other information; or

(3) Circumstances indicate that the
employee or former employee had the
capability and opportunity to disclose
classified information that is known to
have been lost or compromised to a for-
eign power or an agent of a foreign
power.

§ 17.42 Positions requiring financial
disclosure.

(a) The Assistant Attorney General
for Administration, in consultation
with the Counsel for Intelligence Pol-
icy, shall designate each employee, by
position or category where possible,
who has a regular need for access to
any of the categories of classified in-
formation described in section 1.3(a) of
Executive Order 12968.

(b) An employee may not hold a posi-
tion designated as requiring a regular
need for access to categories of classi-
fied information described in section
1.3(a) of Executive Order 12968 unless,
as a condition of access to such infor-
mation, the employee files with the De-
partment Security Officer:

(1) A financial disclosure form devel-
oped pursuant to section 1.3(c) of Exec-
utive Order 12968 as part of all back-
ground investigations or reinvestiga-
tions;

(2) The same financial disclosure
form, if selected by the Department Se-
curity Officer on a random basis; and

(3) Relevant information concerning
foreign travel, as determined by the
Department Security Officer.

§ 17.43 Reinvestigation requirements.
Employees who are eligible for access

to classified information shall be sub-
ject to periodic reinvestigations and
may also be reinvestigated if, at any
time, there is reason to believe that
they may no longer meet the standards
for access.

§ 17.44 Access eligibility.
(a) Determinations of eligibility for

access to classified information are
separate from suitability determina-
tions with respect to the hiring or re-
tention of persons for employment by

the Department or any other personnel
actions.

(b) The number of employees eligible
for access to classified information
shall be kept to the minimum required
for the conduct of Department func-
tions.

(c) Eligibility for access to classified
information shall be limited to classi-
fication levels for which there is a need
for access. No person shall be granted
eligibility higher than his or her need.

§ 17.45 Need-to-know.

No person shall be granted access to
specific classified information unless
that person has an actual need-to-know
that classified information, pursuant
to section 2.5 of Executive Order 12968.

§ 17.46 Access by persons outside the
Executive Branch.

(a) Classified information shall not
be disseminated outside the Executive
Branch except under conditions that
ensure that the information will be
given protection equivalent to that af-
forded within the Executive Branch.

(b) Classified information originated
by or in the custody of the Department
may be made available to individuals
or agencies outside the Executive
Branch provided that such information
is necessary for performance of a func-
tion from which the Federal Govern-
ment will derive a benefit or advantage
and that the release is not prohibited
by the originating department or agen-
cy (or foreign government in the case
of Foreign Government Information).
Before such a release is made, the head
of the Office, Board, Division, or Bu-
reau making the release shall deter-
mine the propriety of such action, in
the interest of the national security,
and must approve the release. Prior to
the release, the Department Security
Officer must confirm that the recipient
is eligible for access to the classified
information involved and agrees to
safeguard the information in accord-
ance with the provisions of this part.

(c) Members of Congress, Justices of
the United States Supreme Court, and
Judges of the United States Courts of
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Appeal and District Courts do not re-
quire a determination of their eligi-
bility for access to classified informa-
tion by the Department. Federal Mag-
istrate Judges must be determined eli-
gible for access to classified informa-
tion by the Department Security Offi-
cer pursuant to procedures approved by
the Assistant Attorney General for Ad-
ministration in consultation with the
Judicial Conference of the United
States. All other Legislative and Judi-
cial personnel including, but not lim-
ited to, congressional staff, court re-
porters, typists, secretaries, law clerks,
and translators who require access to
classified information must be deter-
mined eligible by the Department Se-
curity Officer consistent with stand-
ards established in this regulation.

(d) When other persons outside the
Executive Branch who are not subject
to the National Industrial Security
Program require access to classified in-
formation originated by or in the cus-
tody of the Department, but do not
otherwise possess a proper access au-
thorization, an appropriate background
investigation must be completed to
allow the Department Security Officer
to determine their eligibility for access
to classified information. The length of
time it generally takes to complete an
expedited background investigation is
90 days. Therefore, all persons requir-
ing access to classified information to
participate in congressional or judicial
proceedings should be identified and
the background investigation initiated
far enough in advance to ensure a mini-
mum impact on such proceedings.

(e) Personnel who are subject to a
Department contract or grant or who
are rendering consultant services to
the Department and require access to
classified information originated by or
in the custody of the Department shall
be processed for such access pursuant
to procedures approved by the Assist-
ant Attorney General for Administra-
tion.

(f)(1) The requirement that access to
classified information may be granted
only as is necessary for the perform-
ance of official duties may be waived,
pursuant to section 4.5(a) of Executive
Order 12958, for persons who:

(i) Are engaged in historical research
projects; or

(ii) Have previously occupied policy-
making positions to which they were
appointed by the President.

(2) All persons receiving access pur-
suant to this paragraph (f) must have
been determined to be trustworthy by
the Department Security Officer as a
precondition before receiving access.
Such determinations shall be based on
such investigation as the Department
Security Officer deems appropriate.
Historical researchers and former pres-
idential appointees shall not have ac-
cess to Foreign Government Informa-
tion without the written permission
from an appropriate authority of the
foreign government concerned.

(3) Waivers of the ‘‘need-to-know’’ re-
quirement under this paragraph (f)
may be granted by the Department Se-
curity Officer provided that the Secu-
rity Programs Manager of the Office,
Board, Division, or Bureau with classi-
fication jurisdiction over the informa-
tion being sought:

(i) Makes a written determination
that such access is consistent with the
interest of national security;

(ii) Limits such access to specific
categories of information over which
the Department has classification ju-
risdiction;

(iii) Maintains custody of the classi-
fied information at a Department facil-
ity;

(iv) Obtains the recipient’s written
and signed agreement to safeguard the
information in accordance with the
provisions of this regulation and to au-
thorize a review of any notes and
manuscript for determination that no
classified information is contained
therein; and

(v) In the case of former presidential
appointees, limits their access to items
that such former appointees origi-
nated, reviewed, signed, or received
while serving as a presidential ap-
pointee and ensures that such ap-
pointee does not remove or cause to be
removed any classified information re-
viewed.

(4) If access requested by historical
researchers and former presidential ap-
pointees requires the rendering of serv-
ices for which fair and equitable fees
may be charged pursuant to 31 U.S.C.
9701, the requester shall be so notified
and fees may be imposed.
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§ 17.47 Denial or revocation of eligi-
bility for access to classified infor-
mation.

(a) Applicants and employees who are
determined to not meet the standards
for access to classified information es-
tablished in section 3.1 of Executive
order 12968 shall be:

(1) Provided with a comprehensive
and detailed written explanation of the
basis for that decision as the national
security interests of the United States
and other applicable law permit and in-
formed of their right to be represented
by counsel or other representative at
their own expense;

(2) Permitted 30 days from the date of
the written explanation to request any
documents, records, or reports includ-
ing the entire investigative file upon
which a denial or revocation is based;
and

(3) Provided copies of documents re-
quested pursuant to this paragraph (a)
within 30 days of the request to the ex-
tent such documents would be provided
if requested under the Freedom of In-
formation Act (5 U.S.C. 552) or the Pri-
vacy Act of 1974 (5 U.S.C. 552a), and as
the national security interests and
other applicable law permit.

(b) An applicant or employee may
file a written reply and request for re-
view of the determination within 30
days after written notification of the
determination or receipt of the copies
of the documents requested pursuant
to this subpart, whichever is later.

(c) An applicant or employee shall be
provided with a written notice of and
reasons for the results of the review,
the identity of the deciding authority,
and written notice of the right to ap-
peal.

(d) Within 30 days of receipt of a de-
termination under paragraph (c) of this
section, the applicant or employee may
appeal that determination in writing
to the ARC, established under § 17.15.
The applicant or employee may request
an opportunity to appear personally
before the ARC and to present relevant
documents, materials, and informa-
tion.

(e) An applicant or employee may be
represented in any such appeal by an
attorney or other representative of his
or her choice, at his or her expense.
Nothing in this section shall be con-

strued as requiring the Department to
grant such attorney or other represent-
ative eligibility for access to classified
information, or to disclose to such at-
torney or representative, or permit the
applicant or employee to disclose to
such attorney or representative, classi-
fied information.

(f) A determination of eligibility for
access to classified information by the
ARC is a discretionary security deci-
sion. Decisions of the ARC shall be in
writing and shall be made as expedi-
tiously as possible. Access shall be
granted only where facts and cir-
cumstances indicate that access to
classified information is clearly con-
sistent with the national security in-
terest of the United States, and any
doubt shall be resolved in favor of the
national security.

(g) The Department Security Officer
shall have an opportunity to present
relevant information in writing or, if
the applicant or employee appears per-
sonally, in person. Any such written
submissions shall be made part of the
applicant’s or employee’s security
record and, as the national security in-
terests of the United States and other
applicable law permit, shall also be
provided to the applicant or employee.
Any personal presentations shall be, to
the extent consistent with the national
security and other applicable law, in
the presence of the applicant or em-
ployee.

(h) When the Attorney General or
Deputy Attorney General personally
certifies that a procedure set forth in
this section cannot be made available
in a particular case without damaging
the national security interests of the
United States by revealing classified
information, the particular procedure
shall not be made available. This is a
discretionary and final decision not
subject to further review.

(i) This section does not limit the au-
thority of the Attorney General pursu-
ant to any other law or Executive
Order to deny or terminate access to
classified information if the national
security so requires and the Attorney
General determines that the appeal
procedures set forth in this section
cannot be invoked in a manner that is
consistent with the national security.
Nothing in this section requires that
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the Department provide any procedures
under this section to an applicant
where a conditional offer of employ-
ment is withdrawn for reasons of suit-
ability or any reason other than denial
of eligibility for access to classified in-
formation. Suitability determinations
shall not be used for the purpose of de-
nying an applicant or employee the re-
view proceedings of this section where
there has been a denial or revocation of
eligibility for access to classified infor-
mation.

PART 18—OFFICE OF JUSTICE PRO-
GRAMS HEARING AND APPEAL
PROCEDURES

Sec.
18.1 Purpose.
18.2 Application.
18.3 Definitions.
18.4 Preliminary hearings.
18.5 Hearings.
18.6 Conduct of hearings.
18.7 Discovery.
18.8 Recommended decision.
18.9 Final agency decision.
18.10 Rehearing.

AUTHORITY: Secs. 802–804 of the Omnibus
Crime Control and Safe Streets Act of 1968,
42 U.S.C. 3701, et seq., as amended (Pub. L. 90–
351, as amended by Pub. L. 93–83, Pub. L. 93–
415, Pub. L. 94–430, Pub. L. 94–503, Pub. L. 95–
115, Pub. L. 96–157, and Pub. L. 98–473).

Secs. 223(d), 226 and 228(e) of the Juvenile
Justice and Delinquency Prevention Act of
1974, 42 U.S.C. 5601, et seq., as amended (Pub.
L. 93–415, as amended by Pub. L. 94–503, Pub.
L. 95–115, Pub. L. 96–509, and Pub. L. 98–473).

Sec. 1407(F) of the Victims of Crime Act of
1984, 42 U.S.C. 10601, et seq. Pub. L. 98–473, 98
Stat. 2176.

SOURCE: 50 FR 28199, July 11, 1985, unless
otherwise noted.

§ 18.1 Purpose.
The purpose of this regulation is to

implement the hearing and appeal pro-
cedures available to State block or for-
mula grant applicants or recipients and
existing categorical grantees under
sections 802 through 804 of title I of the
Omnibus Crime Control and Safe
Streets Act of 1968, as amended (Crime
Control Act); sections 223(d), 226 and
228(e) of the Juvenile Justice and De-
linquency Prevention Act of 1974, as
amended (Juvenile Justice Act); and

section 1407(F) of the Victims of Crime
Act of 1984 (Victims of Crime Act).

§ 18.2 Application.
(a) These procedures apply to all ap-

peals and hearings of State formula or
block grant applicants or recipients
and all existing recipients of categor-
ical grants or cooperative agreements
requested under section 802 of the Jus-
tice Assistance Act; sections 223(d), 226
and 228(e) of the Juvenile Justice Act;
section 1407(F) of the Victims of Crime
Act; the nondiscrimination provision of
section 809 of the Crime Control Act, or
the cross-referenced provisions of the
Emergency Federal Law Enforcement
Assistance Program. The method of no-
tifying recipients of their non-compli-
ance with section 809 (the non-
discrimination provison of the Crime
Control Act and 28 CFR 42.208.

(b) These procedures do not apply to
hearings requested under the Public
Safety Officers’ Benefits Act, 42 U.S.C.
3796, et seq. The hearing and appeal pro-
cedures available to claimants denied
benefits under that Act are set forth in
the appendix to 28 CFR part 32.

(c) These procedures do not apply to
subgrant applicants or to recipients or
third party beneficiaries of block or
formula grants awarded to a State.

(d) These procedures do not apply to
categorical grant applicants.

(e) These procedures do not apply to
private sector/prison industry enhance-
ment certification applicants; Regional
Information Sharing Systems grant ap-
plicants; surplus Federal property cer-
tification applicants; or the State re-
imbursement program for Incarcerated
Mariel-Cubans.

§ 18.3 Definitions.
(a) Block or formula grant applicant or

recipient means an applicant for a grant
awarded under the provisions of part D
of the Crime Control Act; part B, sub-
part I of the Juvenile Justice Act; and
sections 1403 and 1404 of the Victims of
Crime Act.

(b) Categorical grant recipient means a
public or private agency which has re-
ceived a research, statistics, discre-
tionary, technical assistance, special
emphasis, training, concentration of
Federal effort or other direct Federal
assistance award of grant funds.
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(c) Categorical grant applicant means a
public or private agency which has ap-
plied for a research, statistics, discre-
tionary, technical assistance, special
emphasis, training, concentration of
Federal effort or other direct Federal
assistance award of grant funds.

(d) Grant includes cooperative agree-
ments and means a direct award of fi-
nancial assistance from OJP, BJA, NIJ,
OJJDP, BJS or OVC.

(e) Crime Control Act means the Omni-
bus Crime Control and Safe Streets Act
of 1968, 42 U.S.C. 3701, et seq., as amend-
ed.

(f) Juvenile Justice Act means the Ju-
venile Justice and Delinquency Preven-
tion Act of 1974, 42 U.S.C. 5601, et seq.,
as amended.

(g) Responsible agency means the or-
ganizational unit whose action is being
appealed. This will be OJP, NIJ, BJS,
OJJDP, BJA or OVC as appropriate. In
hearings requested under the non-
discrimination provisions of the Crime
Control Act, the responsible agency is
OJP. In hearings requested to contest
block or formula grant denials or ter-
minations or categorical grant termi-
nations, the responsible agency is the
organizational unit that took the ac-
tion at issue: OJP, BJA, OJJDP, NIJ,
BJS or OVC.

(h) Responsible agency official means
the Assistant Attorney General, Office
of Justice Programs (OJP); the Direc-
tor, Bureau of Justice Assistance
(BJA); the Director, National Institute
of Justice (NIJ); the Director, Bureau
of Justice Statistics (BJS); the Direc-
tor, Office for Victims of Crime (OVC);
or the Administrator, Office of Juve-
nile Justice and Delinquency Preven-
tion (OJJDP), as appropriate.

(i) Sub-grant applicant or recipient
means the State agency, unit of local
government or private non-profit orga-
nization which applies for, or receives,
a grant from a State agency which ad-
ministers a block or formula grant.

(j) Victims of Crime Act means the Vic-
tims of Crime Act of 1984, 42 U.S.C.
10601, et seq.

§ 18.4 Preliminary hearings.
(a) A grantee determined to be in

noncompliance with the non-
discrimination provisions of the Crime
Control Act, the Juvenile Justice Act

or the Victims of Crime Act may re-
quest a preliminary hearing within 90
days after receipt of the notification of
noncompliance.

(b) The preliminary hearing shall be
initiated within 30 days of the request.

(c) The sole issue to be adjudicated
by the hearing officer is whether the
grantee is likely to prevail on the mer-
its of the issue at a full hearing re-
quested under 28 CFR 42.215. The grant-
ee shall have the burden of persuading
the hearing officer that the grantee is
likely to prevail on the merits.

(d) The hearing officer may permit
the parties to argue the issue by briefs,
oral argument, or the presentation of
testimony and exhibits. The hearing of-
ficer shall accept as evidence docu-
ments and other exhibits which can
reasonably be authenticated and sub-
jected to cross-examination at a full
hearing.

(e) The hearing officer shall make
the final decision on the issue within 15
days after the conclusion of the pre-
liminary hearing.

§ 18.5 Hearings.

(a) Whenever the responsible agency
official finds that there has been a sub-
stantial failure to comply with:

(1) The provisions of the Crime Con-
trol Act, the Juvenile Justice Act, or
the Victims of Crime Act;

(2) Regulations promulgated by the
responsible agency pursuant to appro-
priate statutory authority; or

(3) A plan or application submitted in
accordance with the provisions of the
Crime Control Act; the Juvenile Jus-
tice Act, the Victims of Crime Act, or
the provisions of any other applicable
Federal act, regulation or guideline;

the responsible agency shall notify the
grantee or applicant State that all or
part of its grant or subgrant will be
terminated or suspended until the re-
sponsible agency is satisfied that there
is no longer such failure.

(b) The notice shall contain:
(1) A statement of facts sufficient to

inform the party of the reasons for the
agency’s proposed action;

(2) A statement of the nature of the
action proposed to be taken; and

(3) A reference of the available appeal
rights.
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(c) If a block or formula grant appli-
cant or recipient or a categorical grant
recipient wishes to appeal any action
covered by § 18.5(a) it may request a re-
view of the issues in controversy with-
in 30 days after notice of termination,
noncompliance or denial by writing to:

Office of General Counsel, office of Justice
Programs, U.S. Department of Justice, 633
Indiana Avenue NW., Room 1268, Washing-
ton, DC 20531.

(d) The request for a review shall
contain:

(1) A factual statement sufficient to
inform the responsible agency of the
nature of the issues involved;

(2) A recital of the relief requested;
and

(3) A request for an oral hearing, or
in the alternative, an opportunity to
submit only written information or ar-
gument to a hearing officer.

(e) If the responsible agency official
determines that basis for the appeal in
§ 18.5(c) would not, if substantiated, es-
tablish a basis for grant award or con-
tinuation, the official may take final
agency action on the appeal.

(f) The responsible agency or its rep-
resentative may attempt to informally
resolve a controversy arising under
this section prior to initiating a hear-
ing. Unless it is expressly agreed other-
wise, an agreement to attempt infor-
mal resolution does not waive the right
to the formal hearing.

(g) If the responsible agency or its
representaive does not receive a re-
quest for a review within 30 days after
notice has been sent, the opportunity
for review is waived.

(h) All oral hearings requested under
this section shall be held in Washing-
ton, DC, unless the hearing officer de-
cides that the hearing could be con-
ducted in a more expeditious, fair, or
cost effective manner in another loca-
tion.

(i) The responsible agency may sus-
pend all or part of the grantee’s fund-
ing pending the completion of the re-
view process. If, at the conclusion of
the review process, the responsible
agency determines that the grantee is
in compliance, it shall restore all pre-
viously suspended funding to the grant-
ee.

(j) Any person may request the re-
sponsible agency official to determine

whether a grantee has failed to comply
with the terms of the statute under
which the grant was awarded, agency
regulations or the terms and condi-
tions of the grant. The responsible
agency may, in its discretion, conduct
an investigation into the matter and, if
warranted, make a determination of
noncompliance. Only a grantee deter-
mined to be in noncompliance may re-
quest a compliance hearing.

§ 18.6 Conduct of hearings.
(a) A hearing officer appointed by the

responsible agency official shall pre-
side over the hearing. The hearing offi-
cer may be an administrative law
judge, or an employee of the Depart-
ment of Justice who was not involved
in the administration, investigation or
prosecution of the matter at issue. In
hearings held under the nondiscrimina-
tion provisions of the Crime Control
Act, the Juvenile Justice Act or the
Victims of Crime Act, the hearing offi-
cer shall be an administrative law
judge.

(b) If the hearing officer appointed is
unacceptable to the appellant, it shall
promptly inform the responsible agen-
cy official of the reasons for its posi-
tion. The responsible agency official
may select another hearing officer, or
affirm the initial selection. In either
case, the official shall inform the ap-
pellant of the reasons for the decision.

(c) The hearing officer shall have the
following powers and duties:

(1) The power to hold hearings and
regulate the course of the hearings and
the conduct of the parties and their
counsel;

(2) The power to sign and issue sub-
poenas and other orders requiring ac-
cess to records;

(3) The power to administer oaths
and affirmations;

(4) The power to examine witnesses;
(5) The power to rule on offers of

proof and to receive evidence;
(6) The power to take depositions or

to cause depositions to be taken;
(7) The power to hold conferences

under § 18.6(d) for the settlement or
simplification of the issues or for any
other proper purpose;

(8) The power to consider and rule
upon procedural requests and other
motions, including motions for default;
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(9) The duty to conduct fair and im-
partial hearings;

(10) The duty to maintain order;
(11) The duty to avoid unnecessary

delay; and
(12) All powers and duties reasonably

necessary to perform the functions
enumerated in subsections (1)–(11).

(d) The hearing officer may call upon
the parties to consider:

(1) Simplification or clarification of
the issues;

(2) Stipulations, admissions, agree-
ments on documents, or other under-
standings which will expedite conduct
of the hearing;

(3) Limitation of the number of wit-
nesses and of cumulative evidence;

(4) Settlement of all or part of the
issues in dispute;

(5) Such other matters as may aid in
the disposition of the case.

(e) All hearings under this part shall
be public unless otherwise ordered by
the responsible agency official.

(f) The hearing shall be conducted in
conformity with sections 5–8 of the Ad-
ministrative Procedure Act, 5 U.S.C.
554–557.

(g) The responsible agency shall have
the burden of going forward with the
evidence and shall generally present its
evidence first.

(h) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules designed to
assure production of the most credible
evidence available and to subject testi-
mony to cross-examination shall be ap-
plied where reasonably necessary by
the hearing officer. The hearing officer
may exclude irrelevant, immaterial, or
unduly repetitious evidence. All docu-
ments and other evidence offered or
taken for the record shall be open to
examination by the parties, and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record.

(i) During the time a proceeding is
before a hearing officer, all motions
shall be addressed to the hearing offi-
cer and, if within his or her delegated
authority, shall be ruled upon. Any
motion upon which the hearing officer
has no authority to rule shall be cer-

tified to the responsible agency official
with a recommendation. The opposing
party may answer within such time as
may be designated by the hearing offi-
cer. The hearing officer may permit
further replies by both parties.

§ 18.7 Discovery.
(a)(1) At any time after the initiation

of the proceeding, the hearing officer
may order, by subpoena if necessary,
the taking of a deposition and the pro-
duction of relevant documents by the
deponent. Such order may be entered
upon a showing that the deposition is
necessary for discovery purposes, and
that such discovery could not be ac-
complished by voluntary methods.
Such an order may also be entered in
extraordinary circumstances to pre-
serve relevant evidence upon a showing
that there is substantial reason to be-
lieve that such evidence could not be
presented through a witness at the
hearing. The decisive factors for a de-
termination under this subsection,
however, shall be fairness to all parties
and the requirements of due process.
Depositions may be taken orally or
upon written questions before any per-
son who has the power to administer
oaths.

(2) Each deponent shall be duly
sworn, and any adverse party shall
have the right to cross-examine. Objec-
tions to questions or documents shall
be in short form, stating the grounds
upon which objections are made. The
questions propounded and the answers
thereto, together with all objections
made (but not including argument or
debate), shall be reduced to writing and
certified by the officer before whom
the deposition was taken. Thereafter,
the officer shall forward the deposition
and one (1) copy thereof to the party at
whose instance the deposition was
taken and shall forward one (1) copy to
the representative of the other party.

(3) A deposition may be admitted
into evidence as against any party who
was present or represented at the tak-
ing of the deposition, or who had due
notice thereof, if the hearing officer
finds that there are sufficient reasons
for admission and that the admission
of the evidence would be fair to all par-
ties and comport with the require-
ments of due process.
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(b)(1) At any time after the initiation
of the appeal, any party may serve
upon any other party written interrog-
atories to be answered by the party
served, or by an authorized representa-
tive of the party if the party served is
a corporate or governmental entity.
The party served shall furnish all infor-
mation which is available to it.

(2) Each interrogatory shall be an-
swered separately and fully in writing
under oath by the party addressed or
by an authorized representative. The
time and manner of returning the in-
terrogatory shall be prescribed by the
hearing officer.

§ 18.8 Recommended decision.
Within a reasonable time after the

close of the record of the hearings con-
ducted under § 18.6, the hearing officer
shall submit findings of fact, conclu-
sions of law, and a recommended order
to the responsible agency official, in
writing. The hearing officer shall
promptly make copies of these docu-
ments available to the parties.

§ 18.9 Final agency decision.
(a) In hearings conducted under § 18.6,

the responsible agency official shall
make the final agency decision, on the
basis of the record, findings, conclu-
sions, and recommendations presented
by the hearing examiner.

(b) Prior to making a final decision,
the responsible agency official shall
give the parties an opportunity to sub-
mit the following, within thirty (30)
days after the submission of the hear-
ing officer’s recommendations:

(1) Proposed findings and determina-
tions;

(2) Exceptions to the recommenda-
tions of the hearing officer; and

(3) Supporting reasons for the excep-
tions or proposed findings or deter-
minations; and

(4) Final briefs summarizing the ar-
guments presented at the hearing.

(c) All determinations, findings and
conclusions made by the responsible
agency official shall be final and con-
clusive upon the responsible agency
and all appellants.

§ 18.10 Rehearing.
(a) Any appellant dissatisfied with a

final agency decision under § 18.9 may,

within 30 days after the notice of the
final agency decision is sent, request
the responsible agency official to re-re-
view the record, and present additional
evidence which is appropriate and per-
tinent to support a different decision.

(b) If the responsible agency official
finds that the appellant has:

(1) Presented evidence or argument
which is sufficiently significant to re-
quire the conduct of further proceed-
ings; or

(2) Shown some defect in the conduct
of the initial hearing sufficient to
cause substantial unfairness or an erro-
neous finding in that hearing, the re-
sponsible agency official may require
that another oral hearing be held on
one or more of the issues in con-
troversy, or permit the dissatisfied
party to present further evidence or ar-
gument in writing.

(c) Any rehearing ordered by the re-
sponsible agency official shall be con-
ducted pursuant to §§ 18.5—18.8.

PART 19—USE OF PENALTY MAIL IN
THE LOCATION AND RECOVERY
OF MISSING CHILDREN

Sec.
19.1 Purpose.
19.2 Contact person for Missing Children

Penalty Mail Program.
19.3 Policy.
19.4 Cost and percentage estimates.
19.5 Report to the Office of Juvenile Justice

and Delinquency Prevention.
19.6 Responsibility of DOJ organizational

units for program implementation and
implementation procedures.

AUTHORITY: 39 U.S.C. 3220(a)(2), 5 U.S.C. 301.

SOURCE: Order No. 1239–87, 52 FR 45174, Nov.
25, 1987, unless otherwise noted.

§ 19.1 Purpose.
This regulation, providing for a Miss-

ing Children Penalty Mail Program in
the Department of Justice (DOJ), is in-
tended to comply with the regulation
requirement set forth in section 1(a) of
Public Law 99–87, which adds a new sec-
tion 3220 to title 39, U.S. Code. The reg-
ulation also implements the Office of
Juvenile Justice and Delinquency Pre-
vention (OJJDP) guideline (50 FR 46622)
promulgated under the authority of 39
U.S.C. 3220(a)(1), and is intended to as-
sist in the location and recovery of
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missing children through the use of
DOJ penalty mail.

§ 19.2 Contact person for Missing Chil-
dren Penalty Mail Program.

The DOJ contact person for the Miss-
ing Children Penalty Mail Program is:
Patricia Schellman, General Services
Staff, Justice Management Division,
U.S. Department of Justice, 10th and
Constitution Ave., NW., Washington,
DC 20530, telephone number (202) 633–
2353.

§ 19.3 Policy.
(a) The Department of Justice will

supplement and expand the national ef-
fort to assist in the location and recov-
ery of missing children by maximizing
the economical use of missing children
photographs and biographical informa-
tion in domestic penalty mail directed
to members of the public.

(b) Because the use of inserts printed
with missing children photographs and
biographical information has been de-
termined to be the most cost effective
method for general application of the
program, DOJ’s first priority will be to
insert, manually and via automated in-
serting equipment, photographs and bi-
ographical data related to missing chil-
dren in a variety of types of penalty
mail envelopes. These include:

(1) Standard letter-size envelopes
(41⁄2″ x 91⁄2″);

(2) Document-size envelopes (91⁄2″ x
12″, 91⁄2 x 111⁄2″, 10″ x 13″); and

(3) Other envelopes (misc. size).
(c)(1) Maximum consideration will be

given to the use of missing children
materials with high volume printing
plant or distribution plan mail that
will be sent to the public or to Federal,
State or local government agencies.
Every effort will be made to use the
most cost effective and efficient meth-
ods of obtaining, distributing, and dis-
seminating missing children informa-
tion.

(2) In instances when the printing of
photograph(s) and biographical infor-
mation directly on self-mailers and
other publications (newsletters, bul-
letins, etc.) and/or on penalty mail en-
velopes proves to be practical and cost
effective, this method may also be
used. Photographs and biographical in-
formation related to missing children

may be printed on the three types of
penalty mail envelopes listed above.

(d) Missing children information
shall not be placed on the ‘‘Penalty In-
dicia’’, ‘‘OCR Read Area’’, ‘‘Bar Code
Read Area’’, and ‘‘Return Address’’
areas of standard letter-size envelopes
per appendix A of the OJJDP guideline
as published in the November 8, 1985,
FEDERAL REGISTER (50 FR 46625).

(e) The National Center for Missing
and Exploited Children (National Cen-
ter) will be the sole source from which
DOJ will acquire the camera-ready and
other photographic and biographical
materials to be disseminated for use by
DOJ organizational units. When print-
ing missing children information, DOJ
will select subjects in accordance with
the schedule published by the National
Center.

(f) DOJ will remove all printed pen-
alty mail envelopes and other mate-
rials from circulation or other use (i.e.:
Use or destroy) within a three month
period from the date the National Cen-
ter receives information or notice that
a child whose photograph and bio-
graphical information have been made
available to DOJ has been recovered or
that the parent(s) or guardian’s per-
mission to use the child’s photograph
and biographical information has been
withdrawn. The National Center will be
responsible for immediately notifying
the DOJ contact person, in writing, of
the need to withdraw penalty mail en-
velopes and other materials related to
a particular child from circulation.
Photographs which were reasonably
current as of the time of the child’s
disappearance shall be the only accept-
able form of visual media or pictorial
likeness used on or in DOJ penalty
mail.

(g) DOJ will give priority to penalty
mail that:

(1) Is addressed to members of the
public and will be received in the
United States, its territories and pos-
sessions; and

(2) Is widely disseminated and read
by DOJ employees such as inter- and
intra-agency publications and other
media.

(h) All DOJ employee suggestions,
ideas or recommendations for innova-
tive, cost-effective techniques for im-
plementation of the Missing Children
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Penalty Mail Program should be for-
warded to the DOJ contact person. DOJ
Mail Managers shall hold biannual
meetings to discuss the status of im-
plementation of the current plan, and
to consider recommendations to im-
prove future plan implementation.

(i) This shall be the sole DOJ regula-
tion implementing this program.

§ 19.4 Cost and percentage estimates.

It is estimated that this program will
cost DOJ $78,000 during the initial
year. This figure is based on estimates
of printing, inserting, and administra-
tive costs. It is DOJ’s objective that 50
percent of DOJ penalty mail contain
missing children photographs and bio-
graphical information by the end of the
first year of the program.

§ 19.5 Report to the Office of Juvenile
Justice and Delinquency Preven-
tion.

DOJ will compile and submit to
OJJDP, by June 30, 1987, a consolidated
report on its experience in implemen-
tation of 39 U.S.C. 3220(a)(2), the
OJJDP guidelines and the DOJ regula-
tion. The report will consolidate infor-
mation gathered from individual DOJ
organizational units and cover the pe-
riod February 5, 1986 through March 31,
1987. The report will provide the follow-
ing information:

(a) DOJ’s experience in implementa-
tion, including problems encountered,
successful and/or innovative methods
adopted to use missing children photo-
graphs and information on or in pen-
alty mail, the estimated number of
pieces of penalty mail containing such
information, and the estimated percent-
age of total agency penalty mail, do-
mestic penalty mail, and domestic pen-
alty mail directed to members of the
public which this number represents.

(b) The estimated total cost to imple-
ment the program, with supporting de-
tail (for example, printing cost, hours
of labor or labor cost, cost related to
withdrawal of photographs, etc.).

(c) Recommendations for changes in
the program which would make it more
effective.

§ 19.6 Responsibility of DOJ organiza-
tional units for program implemen-
tation and implementation proce-
dures.

(a) The General Services Staff, Jus-
tice Management Division (JMD), will
be the liaison between the National
Center and the principal organizational
units of the Department. The General
Services Staff, JMD shall be respon-
sible for:

(1) Developing and disseminating De-
partmentwide guidelines and monitor-
ing the implementation of the Missing
Children Penalty Mail Program.

(2) Ordering camera-ready copies and
other photographic and biographical
material from the National Center,
using the format established by the
Center, and distributing the material
within the Department of Justice.

(3) Immediately notifying DOJ com-
ponents, in writing, of the need to use
or withdraw from circulation, within 90
days, penalty mail envelopes, inserts
and other material related to a recov-
ered child or child whose parent(s) or
guardian has withdrawn consent to use
the photograph and biographical infor-
mation. See 28 CFR 0.1, Organizational
Structure of the Department of Jus-
tice, for a listing of DOJ principal or-
ganizational units designated as com-
ponents.

(4) Collecting, analyzing and consoli-
dating cost, mail volume data and
other program related information and
reporting to OJJDP, by June 30, 1987,
on DOJ’s experience in implementing
the program.

(5) Conducting biannual meetings
with selected components contacts to
discuss current plans and solicit sug-
gestions and/or recommendations for
innovative and cost effective tech-
niques to enhance the success of the
program.

(6) Providing guidance and assistance
to components in internal program de-
velopment and implementation.

(7) Maintaining a list of DOJ person-
nel assigned to serve as Missing Chil-
dren Program Coordinators for the
components.

(b) Bureau Mail Managers and com-
ponents Executive/Administrative Offi-
cers shall be responsible for:
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(1) Establishing and implementing
internal procedures and guidelines for
the dissemination and use of missing
children photographs and biographical
information on or in domestic penalty
mail. For example, the Bureau Mail
Manager will provide guidance to Bu-
reau offices on the types of missing
children information which are avail-
able for use on or in penalty mail and
establish procedures for obtaining and
using the information, as appropriate.

(2) Identifying and reviewing publica-
tions and other Bureau media for suit-
able use in disseminating missing chil-
dren photographs and information and
obtaining approval for its use from the
originating office.

(3) Ensuring that all printed penalty
mail envelopes, inserts, and other pen-
alty mail material containing photo-
graphs and biographical information on
a missing child are used or removed
from circulation or other use within 90
days from the date of DOJ notification
by the National Center to withdraw
material for that child.

(4) Designating Missing Children Co-
ordinator(s) at headquarters and in
each component and field office par-
ticipating in the program.

(5) Arranging for printing and/or ac-
quisition through designated channels,
adequate supplies of inserts or penalty
mail envelopes and other materials
containing photographs and biographi-
cal data related to missing children.

(6) Collecting and reporting to the
General Services Staff, Justice Man-
agement Division, the information
identified in § 19.5 of this part as re-
quired for inclusion in the DOJ’s con-
solidated report to OJJDP.

(c) Component and Bureau Missing
Children Program Coordinators shall
be responsible for:

(1) Insuring that adequate supplies of
envelopes or inserts are ordered, re-
ceived or disseminated for use within
the organizational unit or requesting
camera-ready copy for printing from
the DOJ contact person using a written
form to be established by DOJ Guide-
line.

(2) Ensuring that the acquisition and
use of missing children information
through inserts or printing of these
materials in publications or on enve-

lopes is approved by appropriate au-
thority within the organizational unit.

(3) Maintaining and disseminating
supplies of inserts, envelopes, and cam-
era-ready copy (for publications) to
personnel who prepare domestic pen-
alty mail for dispatch through the U.S.
Postal Service.

(4) Notifying employees within their
organizational unit to use or remove
from circulation all printed penalty
mail envelopes, inserts, and other ma-
terial containing a photograph and bio-
graphical information on a missing
child within 90 days from the date of
DOJ notification by the National Cen-
ter to withdraw material for that child.

(5) Serving as the central point of
contact within their organizations for
all matters relating to the Missing
Children Penalty Mail Program.

(6) Collecting and reporting essential
management information relating to
the implemention of this program
within their organizational unit and
reporting this information to the ap-
propriate Bureau Mail Manager or
component Executive/Administrative
Officer.

(d) Missing children pictures and bio-
graphical information shall not be:

(1) Printed on penalty mail enve-
lopes, inserts, or other materials which
are ordered and/or stocked in quan-
tities which represent more than a 90
day supply.

(2) Printed on blank pages or covers
of publications that may be included in
the Superintendent of Documents’
Sales Program or are to be distributed
to depository Libraries.

(3) Inserted in any envelope and/or
publication the contents of which may
be construed to be inappropriate for as-
sociation with the Missing Children
Penalty Mail Program.

(e) Each component shall provide the
General Services Staff, Justice Man-
agement Division, with the name(s),
telephone number(s) and mailing ad-
dress(es) of each designated Missing
Children Program Coordinator within
30 days of the effective date of this reg-
ulation.

(f) Each component shall submit a
quarterly report to the General Serv-
ices Staff, Justice Management Divi-
sion, within 5 days after the close of
each Fiscal Year quarter providing the
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specific information identified in § 19.5
concerning implementation and par-
ticipation in the program.

PART 20—CRIMINAL JUSTICE
INFORMATION SYSTEMS

Subpart A—General Provisions

Sec.
20.1 Purpose.
20.2 Authority.
20.3 Definitions.

Subpart B—State and Local Criminal
History Record Information Systems

20.20 Applicability.
20.21 Preparation and submission of a

Criminal History Record Information
Plan.

20.22 Certification of compliance.
20.23 Documentation: Approval by OJARS.
20.24 State laws on privacy and security.
20.25 Penalties.

Subpart C—Federal System and Interstate
Exchange of Criminal History Record
Information

20.30 Applicability.
20.31 Responsibilities.
20.32 Includable offenses.
20.33 Dissemination of criminal history

record information.
20.34 Individual’s right to access criminal

history record information.
20.35 National Crime Information Center

Advisory Policy Board.
20.36 Participation in the Computerized

Criminal History Program.
20.37 Responsibility for accuracy, complete-

ness, currency.
20.38 Sanction for noncompliance.

APPENDIX TO PART 20—COMMENTARY ON SE-
LECTED SECTIONS OF THE REGULATIONS ON

CRIMINAL HISTORY RECORD INFORMATION

SYSTEMS

AUTHORITY: 28 U.S.C. 534; Public Law 92–
544, 86 Stat. 1115; 42 U.S.C. 3711, et seq.; Pub-
lic Law 99–169, 99 Stat. 1002, 1008–1011, as
amended by Public Law 99–569, 100 Stat. 3190,
3196.

SOURCE: Order No. 601–75, 40 FR 22114, May
20, 1975, unless otherwise noted.

Subpart A—General Provisions

SOURCE: 41 FR 11714, Mar. 19, 1976, unless
otherwise noted.

§ 20.1 Purpose.
It is the purpose of these regulations

to assure that criminal history record
information wherever it appears is col-
lected, stored, and disseminated in a
manner to insure the completeness, in-
tegrity, accuracy and security of such
information and to protect individual
privacy.

§ 20.2 Authority.
These regulations are issued pursu-

ant to sections 501 and 524(b) of the
Omnibus Crime Control and Safe
Streets Act of 1968, as amended by the
Crime Control Act of 1973, Public Law
93–83, 87 Stat. 197, 42 U.S.C. 3701, et seq.
(Act), 28 U.S.C. 534, and Public Law 92–
544, 86 Stat. 1115.

§ 20.3 Definitions.
As used in these regulations:
(a) Criminal history record information

system means a system including the
equipment, facilities, procedures,
agreements, and organizations thereof,
for the collection, processing, preserva-
tion or dissemination of criminal his-
tory record information.

(b) Criminal history record information
means information collected by crimi-
nal justice agencies on individuals con-
sisting of identifiable descriptions and
notations of arrests, detentions, indict-
ments, informations, or other formal
criminal charges, and any disposition
arising therefrom, sentencing, correc-
tional supervision, and release. The
term does not include identification in-
formation such as fingerprint records
to the extent that such information
does not indicate involvement of the
individual in the criminal justice sys-
tem. State and Federal Inspector Gen-
eral Offices are included.

(c) Criminal justice agency means:
(1) Courts;
(2) A government agency or any

subunit thereof which performs the ad-
ministration of criminal justice pursu-
ant to a statute or executive order, and
which allocates a substantial part of
its annual budget to the administra-
tion of criminal justice.

(d) The administration of criminal jus-
tice means performance of any of the
following activities: Detection, appre-
hension, detention, pretrial release,
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post-trial release, prosecution, adju-
dication, correctional supervision, or
rehabilitation of accused persons or
criminal offenders. The administration
of criminal justice shall include crimi-
nal identification activities and the
collection, storage, and dissemination
of criminal history record information.
State and Federal Inspector General
Offices are included.

(e) Disposition means information dis-
closing that criminal proceedings have
been concluded, including information
disclosing that the police have elected
not to refer a matter to a prosecutor or
that a prosecutor has elected not to
commence criminal proceedings and
also disclosing the nature of the termi-
nation in the proceedings; or informa-
tion disclosing that proceedings have
been indefinitely postponed and also
disclosing the reason for such post-
ponement. Dispositions shall include,
but not be limited to, acquittal, acquit-
tal by reason of insanity, acquittal by
reason of mental incompetence, case
continued without finding, charge dis-
missed, charge dismissed due to insan-
ity, charge dismissed due to mental in-
competency, charge still pending due
to insanity, charge still pending due to
mental incompetence, guilty plea,
nolle prosequi, no paper, nolo
contendere plea, convicted, youthful
offender determination, deceased, de-
ferred disposition, dismissed—civil ac-
tion, found insane, found mentally in-
competent, pardoned, probation before
conviction, sentence commuted, adju-
dication withheld, mistrial—defendant
discharged, executive clemency, placed
on probation, paroled, or released from
correctional supervision.

(f) Statute means an Act of Congress
or State legislature of a provision of
the Constitution of the United States
or of a State.

(g) State means any State of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
and any territory or possession of the
United States.

(h) An executive order means an order
of the President of the United States or
the Chief Executive of a State which
has the force of law and which is pub-
lished in a manner permitting regular
public access thereto.

(i) Act means the Omnibus Crime
Control and Safe Streets Act, 42 U.S.C.
3701, et seq., as amended.

(j) Department of Justice criminal his-
tory record information system means the
Identification Division and the Com-
puterized Criminal History File sys-
tems operated by the Federal Bureau of
Investigation.

(k) Nonconviction data means arrest
information without disposition if an
interval of one year has elapsed from
the date of arrest and no active pros-
ecution of the charge is pending; or in-
formation disclosing that the police
have elected not to refer a matter to a
prosecutor, or that a prosecutor has
elected not to commence criminal pro-
ceedings, or that proceedings have been
indefinitely postponed, as well as all
acquittals and all dismissals.

(l) Direct access means having the au-
thority to access the criminal history
record data base, whether by manual or
automated methods.

[41 FR 11714, Mar. 19, 1976, as amended at 45
FR 40114, June 13, 1980; Order No. 960–81, 46
FR 52357, Oct. 27, 1981]

Subpart B—State and Local Crimi-
nal History Record Information
Systems

SOURCE: 41 FR 11715, Mar. 19, 1976, unless
otherwise noted.

§ 20.20 Applicability.

(a) The regulations in this subpart
apply to all State and local agencies
and individuals collecting, storing, or
disseminating criminal history record
information processed by manual or
automated operations where such col-
lection, storage, or dissemination has
been funded in whole or in part with
funds made available by the Law En-
forcement Assistance Administration
subsequent to July 1, 1973, pursuant to
title I of the Act. Use of information
obtained from the FBI Identification
Division or the FBI/NCIC system shall
also be subject to limitations con-
tained in subpart C.

(b) The regulations in this subpart
shall not apply to criminal history
record information contained in:
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(1) Posters, announcements, or lists
for identifying or apprehending fugi-
tives or wanted persons;

(2) Original records of entry such as
police blotters maintained by criminal
justice agencies, compiled chrono-
logically and required by law or long
standing custom to be made public, if
such records are organized on a chrono-
logical basis;

(3) Court records of public judicial
proceedings;

(4) Published court or administrative
opinions or public judicial, administra-
tive or legislative proceedings;

(5) Records of traffic offenses main-
tained by State departments of trans-
portation, motor vehicles or the equiv-
alent thereof for the purpose of regu-
lating the issuance, suspension, revoca-
tion, or renewal of driver’s, pilot’s or
other operators’ licenses;

(6) Announcements of executive
clemency.

(c) Nothing in these regulations pre-
vents a criminal justice agency from
disclosing to the public criminal his-
tory record information related to the
offense for which an individual is cur-
rently within the criminal justice sys-
tem. Nor is a criminal justice agency
prohibited from confirming prior
criminal history record information to
members of the news media or any
other person, upon specific inquiry as
to whether a named individual was ar-
rested, detained, indicted, or whether
an information or other formal charge
was filed, on a specified date, if the ar-
rest record information or criminal
record information disclosed is based
on data excluded by paragraph (b) of
this section. The regulations do not
prohibit the dissemination of criminal
history record information for purposes
of international travel, such as issuing
visas and granting of citizenship.

§ 20.21 Preparation and submission of
a Criminal History Record Informa-
tion Plan.

A plan shall be submitted to OJARS
by each State on March 16, 1976, to set
forth all operational procedures, except
those portions relating to dissemina-
tion and security. A supplemental plan
covering these portions shall be sub-
mitted no later than 90 days after pro-
mulgation of these amended regula-

tions. The plan shall set forth oper-
ational procedures to—

(a) Completeness and accuracy. Insure
that criminal history record informa-
tion is complete and accurate.

(1) Complete records should be main-
tained at a central State repository. To
be complete, a record maintained at a
central State repository which con-
tains information that an individual
has been arrested, and which is avail-
able for dissemination, must contain
information of any dispositions occur-
ring within the State within 90 days
after the disposition has occurred. The
above shall apply to all arrests occur-
ring subsequent to the effective date of
these regulations. Procedures shall be
established for criminal justice agen-
cies to query the central repository
prior to dissemination of any criminal
history record information unless it
can be assured that the most up-to-
date disposition data is being used. In-
quiries of a central State repository
shall be made prior to any dissemina-
tion except in those cases where time
is of the essence and the repository is
technically incapable of responding
within the necessary time period.

(2) To be accurate means that no
record containing criminal history
record information shall contain erro-
neous information. To accomplish this
end, criminal justice agencies shall in-
stitute a process of data collection,
entry, storage, and systematic audit
that will minimize the possibility of
recording and storing inaccurate infor-
mation and upon finding inaccurate in-
formation of a material nature, shall
notify all criminal justice agencies
known to have received such informa-
tion.

(b) Limitations on dissemination. In-
sure that dissemination of nonconvic-
tion data has been limited, whether di-
rectly or through any intermediary
only to:

(1) Criminal justice agencies, for pur-
poses of the administration of criminal
justice and criminal justice agency em-
ployment;

(2) Individuals and agencies for any
purpose authorized by statute, ordi-
nance, executive order, or court rule,
decision, or order, as construed by ap-
propriate State or local officials or
agencies;
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(3) Individuals and agencies pursuant
to a specific agreement with a criminal
justice agency to provide services re-
quired for the administration of crimi-
nal justice pursuant to that agreement.
The agreement shall specifically au-
thorize access to data, limit the use of
data to purposes for which given, in-
sure the security and confidentiality of
the data consistent with these regula-
tions, and provide sanctions for viola-
tion thereof;

(4) Individuals and agencies for the
express purpose of research, evaluative,
or statistical activities pursuant to an
agreement with a criminal justice
agency. The agreement shall specifi-
cally authorize access to data, limit
the use of data to research, evaluative,
or statistical purposes, insure the con-
fidentiality and security of the data
consistent with these regulations and
with section 524(a) of the Act and any
regulations implementing section
524(a), and provide sanctions for the
violation thereof. These dissemination
limitations do not apply to conviction
data.

(c) General policies on use and dissemi-
nation. (1) Use of criminal history
record information disseminated to
noncriminal justice agencies shall be
limited to the purpose for which it was
given.

(2) No agency or individual shall con-
firm the existence or nonexistence of
criminal history record information to
any person or agency that would not be
eligible to receive the information
itself.

(3) Subsection (b) does not mandate
dissemination of criminal history
record information to any agency or
individual. States and local govern-
ments will determine the purposes for
which dissemination of criminal his-
tory record information is authorized
by State law, executive order, local or-
dinance, court rule, decision or order.

(d) Juvenile records. Insure that dis-
semination of records concerning pro-
ceedings relating to the adjudication of
a juvenile as delinquent or in need or
supervision (or the equivalent) to non-
criminal justice agencies is prohibited,
unless a statute, court order, rule or
court decision specifically authorizes
dissemination of juvenile records, ex-
cept to the same extent as criminal

history records may be disseminated as
provided in paragraph (b) (3) and (4) of
this section.

(e) Audit. Insure that annual audits
of a representative sample of State and
local criminal justice agencies chosen
on a random basis shall be conducted
by the State to verify adherence to
these regulations and that appropriate
records shall be retained to facilitate
such audits. Such records shall include,
but are not limited to, the names of all
persons or agencies to whom informa-
tion is disseminated and the date upon
which such information is dissemi-
nated. The reporting of a criminal jus-
tice transaction to a State, local or
Federal repository is not a dissemina-
tion of information.

(f) Security. Wherever criminal his-
tory record information is collected,
stored, or disseminated, each State
shall insure that the following require-
ments are satisfied by security stand-
ards established by State legislation,
or in the absence of such legislation, by
regulations approved or issued by the
Governor of the State.

(1) Where computerized data process-
ing is employed, effective and techno-
logically advanced software and hard-
ware designs are instituted to prevent
unauthorized access to such informa-
tion.

(2) Access to criminal history record
information system facilities, systems
operating environments, data file con-
tents whether while in use or when
stored in a media library, and system
documentation is restricted to author-
ized organizations and personnel.

(3)(i) Computer operations, whether
dedicated or shared, which support
criminal justice information systems,
operate in accordance with procedures
developed or approved by the partici-
pating criminal justice agencies that
assure that:

(a) Criminal history record informa-
tion is stored by the computer in such
manner that it cannot be modified, de-
stroyed, accessed, changed, purged, or
overlaid in any fashion by non-criminal
justice terminals.

(b) Operation programs are used that
will prohibit inquiry, record updates,
or destruction of records, from any ter-
minal other than criminal justice sys-
tem terminals which are so designated.
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(c) The destruction of records is lim-
ited to designated terminals under the
direct control of the criminal justice
agency responsible for creating or stor-
ing the criminal history record infor-
mation.

(d) Operational programs are used to
detect and store for the output of des-
ignated criminal justice agency em-
ployees all unauthorized attempts to
penetrate any criminal history record
information system, program or file.

(e) The programs specified in para-
graphs (f)(3)(i) (b) and (d) of this sec-
tion are known only to criminal justice
agency employees responsible for
criminal history record information
system control or individuals and agen-
cies pursuant to a specific agreement
with the criminal justice agency to
provide such programs and the pro-
gram(s) are kept continuously under
maximum security conditions.

(f) Procedures are instituted to as-
sure that an individual or agency au-
thorized direct access is responsible for
(1) the physical security of criminal
history record information under its
control or in its custody and (2) the
protection of such information from
unauthorized access, disclosure or dis-
semination.

(g) Procedures are instituted to pro-
tect any central repository of criminal
history record information from unau-
thorized access, theft, sabotage, fire,
flood, wind, or other natural or man-
made disasters.

(ii) A criminal justice agency shall
have the right to audit, monitor and
inspect procedures established above.

(4) The criminal justice agency will:
(i) Screen and have the right to re-

ject for employment, based on good
cause, all personnel to be authorized to
have direct access to criminal history
record information.

(ii) Have the right to initiate or
cause to be initiated administrative ac-
tion leading to the transfer or removal
of personnel authorized to have direct
access to such information where such
personnel violate the provisions of
these regulations or other security re-
quirements established for the collec-
tion, storage, or dissemination of
criminal history record information.

(iii) Institute procedures, where com-
puter processing is not utilized, to as-

sure that an individual or agency au-
thorized direct access is responsible for

(a) The physical security of criminal
history record information under its
control or in its custody and

(b) The protection of such informa-
tion from unauthorized access, disclo-
sure, or dissemination.

(iv) Institute procedures, where com-
puter processing is not utilized, to pro-
tect any central repository of criminal
history record information from unau-
thorized access, theft, sabotage, fire,
flood, wind, or other natural or man-
made disasters.

(v) Provide that direct access to
criminal history record information
shall be available only to authorized
officers or employees of a criminal jus-
tice agency and, as necessary, other
authorized personnel essential to the
proper operation of the criminal his-
tory record information system.

(5) Each employee working with or
having access to criminal history
record information shall be made fa-
miliar with the substance and intent of
these regulations.

(g) Access and review. Insure the indi-
vidual’s right to access and review of
criminal history information for pur-
poses of accuracy and completeness by
instituting procedures so that—

(1) Any individual shall, upon satis-
factory verification of his identity, be
entitled to review without undue bur-
den to either the criminal justice agen-
cy or the individual, any criminal his-
tory record information maintained
about the individual and obtain a copy
thereof when necessary for the purpose
of challenge or correction;

(2) Administrative review and nec-
essary correction of any claim by the
individual to whom the information re-
lates that the information is inac-
curate or incomplete is provided;

(3) The State shall establish and im-
plement procedures for administrative
appeal where a criminal justice agency
refuses to correct challenged informa-
tion to the satisfaction of the individ-
ual to whom the information relates;

(4) Upon request, an individual whose
record has been corrected shall be
given the names of all non-criminal
justice agencies to whom the data has
been given;
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(5) The correcting agency shall notify
all criminal justice recipients of cor-
rected information; and

(6) The individual’s right to access
and review of criminal history record
information shall not extend to data
contained in intelligence, investiga-
tory, or other related files and shall
not be construed to include any other
information than that defined by
§ 20.3(b).

[41 FR 11715, Mar. 19, 1976, as amended at 42
FR 61595, Dec. 6, 1977]

§ 20.22 Certification of compliance.
(a) Each State to which these regula-

tions are applicable shall with the sub-
mission of its plan provide a certifi-
cation that to the maximum extent
feasible action has been taken to com-
ply with the procedures set forth in the
plan. Maximum extent feasible, in this
subsection, means actions which can be
taken to comply with the procedures
set forth in the plan that do not re-
quire additional legislative authority
or involve unreasonable cost or do not
exceed existing technical ability.

(b) The certification shall include—
(1) An outline of the action which has

been instituted. At a minimum, the re-
quirements of access and review under
§ 20.21(g) must be completely oper-
ational;

(2) A description of any legislation or
executive order, or attempts to obtain
such authority that has been instituted
to comply with these regulations;

(3) A description of the steps taken to
overcome any fiscal, technical, and ad-
ministrative barriers to the develop-
ment of complete and accurate crimi-
nal history record information;

(4) A description of existing system
capability and steps being taken to up-
grade such capability to meet the re-
quirements of these regulations; and

(5) A listing setting forth categories
of non-criminal justice dissemination.
See § 20.21(b).

§ 20.23 Documentation: Approval by
OJARS.

Within 90 days of the receipt of the
plan, OJARS shall approve or dis-
approve the adequacy of the provisions
of the plan and certification. Evalua-
tion of the plan by OJARS will be
based upon whether the procedures set

forth will accomplish the required ob-
jectives. The evaluation of the certifi-
cation(s) will be based upon whether a
good faith effort has been shown to ini-
tiate and/or further compliance with
the plan and regulations. All proce-
dures in the approved plan must be
fully operational and implemented by
March 1, 1978. A final certification
shall be submitted on March 1, 1978.

Where a State finds it is unable to pro-
vide final certification that all re-
quired procedures as set forth in § 20.21
will be operational by March 1, 1978, a
further extension of the deadline will
be granted by OJARS upon a showing
that the State has made a good faith
effort to implement these regulations
to the maximum extent feasible. Docu-
mentation justifying the request for
the extension including a proposed
timetable for full compliance must be
submitted to OJARS by March 1, 1978.
Where a State submits a request for an
extension, the implementation date
will be extended an additional 90 days
while OJARS reviews the documenta-
tion for approval or disapproval. To be
approved, such revised schedule must
be consistent with the timetable and
procedures set out below:

(a) July 31, 1978—Submission of cer-
tificate of compliance with:

(1) Individual access, challenge, and
review requirements;

(2) Administrative security;
(3) Physical security to the maxi-

mum extent feasible.
(b) Thirty days after the end of a

State’s next legislative session—Sub-
mission to OJARS of a description of
State policy on dissemination of crimi-
nal history record information.

(c) Six months after the end of a
State’s legislative session—Submission
to OJARS of a brief and concise de-
scription of standards and operating
procedures to be followed by all crimi-
nal justice agencies covered by OJARS
regulations in complying with the
State policy on dissemination.

(d) Eighteen months after the end of
a State’s legislative session—Submis-
sion to OJARS of a certificate attest-
ing to the conduct of an audit of the
State central repository and of a ran-
dom number of other criminal justice
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agencies in compliance with OJARS
regulations.

[41 FR 11715, Mar. 19, 1976, as amended at 42
FR 61596, Dec. 6, 1977]

§ 20.24 State laws on privacy and secu-
rity.

Where a State originating criminal
history record information provides for
sealing or purging thereof, nothing in
these regulations shall be construed to
prevent any other State receiving such
information, upon notification, from
complying with the originating State’s
sealing or purging requirements.

§ 20.25 Penalties.
Any agency or individual violating

subpart B of these regulations shall be
subject to a fine not to exceed $10,000.
In addition, OJARS may initiate fund
cut-off procedures against recipients of
OJARS assistance.

Subpart C—Federal System and
Interstate Exchange of Crimi-
nal History Record Information

§ 20.30 Applicability.
The provisions of this subpart of the

regulations apply to any Department
of Justice criminal history record in-
formation system that serves criminal
justice agencies in two or more states
and to Federal, state and local crimi-
nal justice agencies to the extent that
they utilize the services of Department
of Justice criminal history record in-
formation systems. These regulations
are applicable to both manual and
automated systems.

§ 20.31 Responsibilities.
(a) The Federal Bureau of Investiga-

tion (FBI) shall operate the National
Crime Information Center (NCIC), the
computerized information system
which includes telecommunications
lines and any message switching facili-
ties which are authorized by law or
regulation to link local, state and Fed-
eral criminal justice agencies for the
purpose of exchanging NCIC-related in-
formation. Such information includes
information in the Computerized
Criminal History (CCH) File, a cooper-
ative Federal-State program for the
interstate exchange of criminal history

record information. CCH shall provide
a central repository and index of crimi-
nal history record information for the
purpose of facilitating the interstate
exchange of such information among
criminal justice agencies.

(b) The FBI shall operate the Identi-
fication Division to perform identifica-
tion and criminal history record infor-
mation functions for Federal, state and
local criminal justice agencies, and for
noncriminal justice agencies and other
entities where authorized by Federal
statute, state statute pursuant to Pub-
lic Law 92–544 (86 Stat. 1115), Presi-
dential executive order, or regulation
of the Attorney General of the United
States.

(c) The FBI Identification Division
shall maintain the master fingerprint
files on all offenders included in the
NCIC/CCH File for the purposes of de-
termining first offender status and to
identify those offenders who are un-
known in states where they become
criminally active but known in other
states through prior criminal history
records.

§ 20.32 Includable offenses.

(a) Criminal history record informa-
tion maintained in any Department of
Justice criminal history record infor-
mation system shall include serious
and/or significant adult and juvenile
offenses.

(b) Excluded from such a system are
arrests and court actions limited only
to nonserious charges, e.g., drunken-
ness, vagrancy, disturbing the peace,
curfew violation, loitering, false fire
alarm, non-specific charges of sus-
picion or investigation, traffic viola-
tions (except data will be included on
arrests for manslaughter, driving under
the influence of drugs or liquor, and hit
and run).

(c) The exclusions enumerated above
shall not apply to Federal manual
criminal history record information
collected, maintained and compiled by
the FBI prior to the effective date of
these Regulations.

[Order No. 601–75, 40 FR 22114, May 20, 1975, as
amended by Order No. 1601–92, 57 FR 31318,
July 15, 1992]

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00333 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



340

28 CFR Ch. I (7–1–98 Edition) § 20.33

§ 20.33 Dissemination of criminal his-
tory record information.

(a) Criminal history record informa-
tion contained in any Department of
Justice criminal history record infor-
mation system will be made available:

(1) To criminal justice agencies for
criminal justice purposes; and

(2) To Federal agencies authorized to
receive it pursuant to Federal statute
or Executive order.

(3) Pursuant to Public Law 92–544 (86
Stat. 1115) for use in connection with
licensing or local/state employment or
for other uses only if such dissemina-
tion is authorized by Federal or state
statutes and approved by the Attorney
General of the United States. Refer to
§ 50.12 of this chapter for dissemination
guidelines relating to requests proc-
essed under this paragraph.

(4) For issuance of press releases and
publicity designed to effect the appre-
hension of wanted persons in connec-
tion with serious or significant of-
fenses.

(b) The exchange of criminal history
record information authorized by para-
graph (a) of this section is subject to
cancellation if dissemination is made
outside the receiving departments or
related agencies.

(c) Nothing in these regulations pre-
vents a criminal justice agency from
disclosing to the public factual infor-
mation concerning the status of an in-
vestigation, the apprehension, arrest,
release, or prosecution of an individual,
the adjudication of charges, or the cor-
rectional status of an individual, which
is reasonably contemporaneous with
the event to which the information re-
lates.

[Order No. 601–75, 40 FR 22114, May 20, 1975, as
amended by Order No. 1438–90, 55 FR 32075,
Aug. 7, 1990]

§ 20.34 Individual’s right to access
criminal history record informa-
tion.

(a) Any individual, upon request,
upon satisfactory verification of his
identity by fingerprint comparison and
upon payment of any required process-
ing fee, may review criminal history
record information maintained about
him in a Department of Justice crimi-
nal history record information system.

(b) If, after reviewing his identifica-
tion record, the subject thereof be-
lieves that it is incorrect or incomplete
in any respect and wishes changes, cor-
rections or updating of the alleged defi-
ciency, he should make application di-
rectly to the agency which contributed
the questioned information. The sub-
ject of a record may also direct his
challenge as to the accuracy or com-
pleteness of any entry on his record to
the Assistant Director of the FBI Iden-
tification Division, Washington, DC
20537. The FBI will then forward the
challenge to the agency which submit-
ted the data requesting that agency to
verify or correct the challenged entry.
If the contributing agency corrects the
record, it shall promptly notify the
FBI and, upon receipt of such a notifi-
cation, the FBI will make any changes
necessary in accordance with the cor-
rection supplied by the contributor of
the original information.

[Order No. 601–75, 40 FR 22114, May 20, 1975, as
amended by Order No. 805–78, 43 FR 50173,
Oct. 27, 1978]

§ 20.35 National Crime Information
Center Advisory Policy Board.

There is established an NCIC Advi-
sory Policy Board whose purpose is to
recommend to the Director, FBI, gen-
eral policies with respect to the philos-
ophy, concept and operational prin-
ciples of NCIC, particularly its rela-
tionships with local and state systems
relating to the collection, processing,
storage, dissemination and use of
criminal history record information
contained in the CCH File.

(a)(1) The Board shall be composed of
twenty-six members, twenty of whom
are elected by the NCIC users from
across the entire United States and six
who are appointed by the Director of
the FBI. The six appointed members,
two each from the judicial, the correc-
tions and the prosecutive sectors of the
criminal justice community, shall
serve for an indeterminate period of
time. The twenty elected members
shall serve for a term of two years
commencing on January 5th of each
odd numbered year.

(2) The Board shall be representative
of the entire criminal justice commu-
nity at the state and local levels and
shall include representation from law
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enforcement, the courts and correc-
tions segments of this community.

(b) The Board shall review and con-
sider rules, regulations and procedures
for the operation of the NCIC.

(c) The Board shall consider oper-
ational needs of criminal justice agen-
cies in light of public policies, and
local, state and Federal statutes and
these regulations.

(d) The Board shall review and con-
sider, on a continuing basis, security
and privacy aspects of the NCIC system
and shall, as needed, appoint ad hoc
subcommittees to provide information
and recommendations to the Board
concerning security and privacy of the
NCIC system.

(e) The Board shall recommend
standards for participation by criminal
justice agencies in the NCIC system.

(f) The Board shall report directly to
the Director of the FBI or his des-
ignated appointee.

(g) The Board shall operate within
the purview of the Federal Advisory
Committee Act, Public Law 92–463, 86
Stat. 770.

(h) The Director, FBI, shall not adopt
recommendations of the Board which
would be in violation of these regula-
tions.

(28 U.S.C. 509, 510, 534; 5 U.S.C. 301)

[Order No. 601–75, 40 FR 22114, May 20, 1975, as
amended by Order No. 819–79, 44 FR 12031,
Mar. 5, 1979]

§ 20.36 Participation in the Computer-
ized Criminal History Program.

(a) For the purpose of acquiring and
retaining direct access to CCH File
each criminal justice agency shall exe-
cute a signed agreement with the Di-
rector, FBI, to abide by all present
rules, policies and procedures of the
NCIC, as well as any rules, policies and
procedures hereinafter approved by the
NCIC Advisory Policy Board and adopt-
ed by the NCIC.

(b) Entry of criminal history record
information into the CCH File will be
accepted only from an authorized state
or Federal criminal justice control ter-
minal. Terminal devices in other au-
thorized criminal justice agencies will
be limited to inquiries.

§ 20.37 Responsibility for accuracy,
completeness, currency.

It shall be the responsibility of each
criminal justice agency contributing
data to any Department of Justice
criminal history record information
system to assure that information on
individuals is kept complete, accurate
and current so that all such records
shall contain to the maximum extent
feasible dispositions for all arrest data
included therein. Dispositions should
be submitted by criminal justice agen-
cies within 120 days after the disposi-
tion has occurred.

§ 20.38 Sanction for noncompliance.
The services of Department of Jus-

tice criminal history record informa-
tion systems are subject to cancella-
tion in regard to any agency or entity
which fails to comply with the provi-
sions of subpart C.

APPENDIX TO PART 20—COMMENTARY ON
SELECTED SECTIONS OF THE REGULA-
TIONS ON CRIMINAL HISTORY RECORD
INFORMATION SYSTEMS

Subpart A—§20.3(b). The definition of
criminal history record information is in-
tended to include the basic offender-based
transaction statistics/computerized criminal
history. (OBTS/CCH) data elements. If nota-
tions of an arrest, disposition, or other for-
mal criminal justice transactions occur in
records other than the traditional ‘‘rap
sheet’’ such as arrest reports, any criminal
history record information contained in such
reports comes under the definition of this
subsection.

The definition, however, does not extend to
other information contained in criminal jus-
tice agency reports. Intelligence or inves-
tigative information (e.g., suspected crimi-
nal activity, associates, hangouts, financial
information, ownership of property and vehi-
cles) is not included in the definition of
criminal history information.

§ 20.3(c). The definitions of criminal justice
agency and administration of criminal jus-
tice of § 20.3(c) must be considered together.
Included as criminal justice agencies would
be traditional police, courts, and corrections
agencies as well as subunits of noncriminal
justice agencies performing a function of the
administration of criminal justice pursuant
to Federal or State statute or executive
order. The above subunits of noncriminal
justice agencies would include for example,
the Office of Investigation of the U.S. De-
partment of Agriculture which has as its
principal function the collection of evidence
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for criminal prosecutions of fraud. Also in-
cluded under the definition of criminal jus-
tice agency are umbrella-type administra-
tive agencies supplying criminal history in-
formation services such as New York’s Divi-
sion of Criminal Justice Services.

§ 20.3(e). Disposition is a key concept in
section 524(b) of the Act and in § 20.21(a)(1)
and § 20.21(b). It, therefore is defined in some
detail. The specific dispositions listed in this
subsection are examples only and are not to
be construed as excluding other unspecified
transactions concluding criminal proceed-
ings within a particular agency.

§ 20.3(k). The different kinds of acquittals
and dismissals as delineated in § 20.3(e) are
all considered examples of nonconviction
data.

Subpart B—§20.20(a). These regulations
apply to criminal justice agencies receiving
funds under the Omnibus Crime Control and
Safe Streets Act for manual or automated
systems subsequent to July 1, 1973. In the
hearings on the regulations, a number of
those testifying challenged LEAA’s author-
ity to promulgate regulations for manual
systems by contending that section 524(b) of
the Act governs criminal history informa-
tion contained in automated systems.

The intent of section 524(b), however,
would be subverted by only regulating auto-
mated systems. Any agency that wished to
circumvent the regulations would be able to
create duplicate manual files for purposes
contrary to the letter and spirit of the regu-
lations.

Regulation of manual systems, therefore,
is authorized by section 524(b) when coupled
with section 501 of the Act which authorizes
the Administration to establish rules and
regulations ‘‘necessary to the exercise of its
functions * * *.’’

The Act clearly applies to all criminal his-
tory record information collected, stored, or
disseminated with LEAA support subsequent
to July 1, 1973.

Limitations as contained in subpart C also
apply to information obtained from the FBI
Identification Division or the FBI/NCIC Sys-
tem.

§ 20.20 (b) and (c). Section 20.20 (b) and (c)
exempts from regulations certain types of
records vital to the apprehension of fugi-
tives, freedom of the press, and the public’s
right to know. Court records of public judi-
cial proceedings are also exempt from the
provisions of the regulations.

Section 20.20(b)(2) attempts to deal with
the problem of computerized police blotters.
In some local jursidictions, it is apparently
possible for private individuals and/or news-
men upon submission of a specific name to
obtain through a computer search of the
blotter a history of a person’s arrests. Such
files create a partial criminal history data
bank potentially damaging to individual pri-
vacy, especially since they do not contain

final dispositions. By requiring that such
records be accessed solely on a chronological
basis, the regulations limit inquiries to spe-
cific time periods and discourage general
fishing expeditions into a person’s private
life.

Subsection 20.20(c) recognizes that an-
nouncements of ongoing developments in the
criminal justice process should not be pre-
cluded from public disclosure. Thus, an-
nouncements of arrest, convictions, new de-
velopments in the course of an investigation
may be made. It is also permissible for a
criminal justice agency to confirm certain
matters of public record information upon
specific inquiry. Thus, if a question is raised:
‘‘Was X arrested by your agency on January
3, 1975’’ and this can be confirmed or denied
by looking at one of the records enumerated
in subsection (b) above, then the criminal
justice agency may respond to the inquiry.
Conviction data as stated in § 20.21(b) may be
disseminated without limitation.

§ 20.21. The regulations deliberately refrain
from specifying who within a State should be
responsible for preparing the plan. This spe-
cific determination should be made by the
Governor. The State has 90 days from the
publication of these revised regulations to
submit the portion of the plan covering
§§ 20.21(b) and 20.21(f).

§ 20.21(a)(1). Section 524(b) of the Act re-
quires that LEAA insure criminal history in-
formation be current and that, to the maxi-
mum extent feasible, it contain disposition
as well as current data.

It is, however, economically and adminis-
tratively impractical to maintain complete
criminal histories at the local level. Ar-
rangements for local police departments to
keep track of dispositions by agencies out-
side of the local jurisdictions generally do
not exist. It would, moreover, be bad public
policy to encourage such arrangements since
it would result in an expensive duplication of
files.

The alternatives to locally kept criminal
histories are records maintained by a central
State repository. A central State repository
is a State agency having the function pursu-
ant to a statute or executive order of main-
taining comprehensive statewide criminal
history record information files. Ultimately,
through automatic data processing the State
level will have the capability to handle all
requests for in-State criminal history infor-
mation.

Section 20.20(a)(1) is written with a cen-
tralized State criminal history repository in
mind. The first sentence of the subsection
states that complete records should be re-
tained at a central State repository. The
word ‘‘should’’ is permissive; it suggests but
does not mandate a central State repository.

The regulations do require that States es-
tablish procedures for State and local crimi-
nal justice agencies to query central State
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repositories wherever they exist. Such proce-
dures are intended to insure that the most
current criminal justice information is used.

As a minimum, criminal justice agencies
subject to these regulations must make in-
quiries of central State repositories when-
ever the repository is capable of meeting the
user’s request within a reasonable time.
Presently, comprehensive records of an indi-
vidual’s transactions within a State are
maintained in manual files at the State
level, if at all. It is probably unrealistic to
expect manual systems to be able imme-
diately to meet many rapid-access needs of
police and prosecutors. On the other hand,
queries of the State central repository for
most noncriminal justice purposes probably
can and should be made prior to dissemina-
tion of criminal history record information.

§ 20.21(b). The limitations on dissemination
in this subsection are essential to fulfill the
mandate of section 524(b) of the Act which
requires the Administration to assure that
the ‘‘privacy of all information is adequately
provided for and that information shall only
be used for law enforcement and criminal
justice and other lawful purposes.’’ The cat-
egories for dissemination established in this
section reflect suggestions by hearing wit-
nesses and respondents submitting written
commentary.

The regulations distinguish between con-
viction and nonconviction information inso-
far as dissemination is concerned. Convic-
tion information is currently made available
without limitation in many jurisdictions.
Under these regulations, conviction data and
pending charges could continue to be dis-
seminated routinely. No statute, ordinance,
executive order, or court rule is necessary in
order to authorize dissemination of convic-
tion data. However, nothing in the regula-
tions shall be construed to negate a State
law limiting such dissemination.

After December 31, 1977, dissemination of
nonconviction data would be allowed, if au-
thorized by a statute, ordinance, executive
order, or court rule, decision, or order. The
December 31, 1977, deadline allows the States
time to review and determine the kinds of
dissemination for non-criminal justice pur-
poses to be authorized. When a State enacts
comprehensive legislation in this area, such
legislation will govern dissemination by
local jurisdictions within the State. It is pos-
sible for a public record law which has been
construed by the State to authorize access to
the public of all State records, including
criminal history record information, to be
considered as statutory authority under this
subsection. Federal legislation and executive
orders can also authorize dissemination and
would be relevant authority.

For example, Civil Service suitablity in-
vestigations are conducted under Executive
Order 10450. This is the authority for most
investigations conducted by the Commission.

Section 3(a) of 10450 prescribes the minimum
scope of investigation and requires a check
of FBI fingerprint files and written inquiries
to appropriate law enforcement agencies.

§ 20.21(b)(3). This subsection would permit
private agencies such as the Vera Institute
to receive criminal histories where they per-
form a necessary administration of justice
function such as pretrial release. Private
consulting firms which commonly assist
criminal justice agencies in information sys-
tems development would also be included
here.

§ 20.21(b)(4). Under this subsection, any
good faith researchers including private indi-
viduals would be permitted to use criminal
history record information for research pur-
poses. As with the agencies designated in
§ 20.21(b)(3) researchers would be bound by an
agreement with the disseminating criminal
justice agency and would, of course, be sub-
ject to the sanctions of the Act.

The drafters of the regulations expressly
rejected a suggestion which would have lim-
ited access for research purposes to certified
research organizations. Specifically ‘‘certifi-
cation’’ criteria would have been extremely
difficult to draft and would have inevitably
led to unnecessary restrictions on legitimate
research.

Section 524(a) of the Act which forms part
of the requirements of this section states:
‘‘Except as provided by Federal law other
than this title, no officer or employee of the
Federal Government, nor any recipient of as-
sistance under the provisions of this title
shall use or reveal any research or statistical
information furnished under this title by any
person and identifiable to any specific pri-
vate person for any purpose other than the
purpose for which it was obtained in accord-
ance with this title. Copies of such informa-
tion shall be immune from legal process, and
shall not, without the consent of the person
furnishing such information, be admitted as
evidence or used for any purpose in any ac-
tion suit, or other judicial or administrative
proceedings.’’
LEAA anticipates issuing regulations, pursu-
ant to section 524(a) as soon as possible.

§ 20.21(c)(2). Presently some employers are
circumventing State and local dissemination
restrictions by requesting applicants to ob-
tain an official certification of no criminal
record. An employer’s request under the
above circumstances gives the applicant the
unenviable choice of invasion of his privacy
or loss of possible job opportunities. Under
this subsection routine certifications of no
record would no longer be permitted. In ex-
traordinary circumstances, however, an indi-
vidual could obtain a court order permitting
such a certification.

§ 20.21(c)(3). The language of this subsection
leaves to the States the question of who
among the agencies and individuals listed in
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§ 20.21(b) shall actually receive criminal
records. Under these regulations a State
could place a total ban on dissemination if it
so wished. The State could, on the other
hand, enact laws authorizing any member of
the private sector to have access to non-con-
viction data.

§ 20.21(d). Non-criminal justice agencies
will not be able to receive records of juve-
niles unless the language of a statute or
court order, rule, or court decision specifies
that juvenile records shall be available for
dissemination. Perhaps the most controver-
sial part of this subsection is that it denies
access to records of juveniles by Federal
agencies conducting background investiga-
tions for eligibility to classified information
under existing legal authority.

§ 20.21(e) Since it would be too costly to
audit each criminal justice agency in most
States (Wisconsin, for example, has 1075
criminal justice agencies) random audits of a
‘‘representative sample’’ of agencies are the
next best alternative. The term ‘‘representa-
tive sample’’ is used to insure that audits do
not simply focus on certain types of agen-
cies. Although this subsection requires that
there be records kept with the names of all
persons or agencies to whom information is
disseminated, criminal justice agencies are
not required to maintain dissemination logs
for ‘‘no record’’ responses.

§ 20.21(f). Requirements are set forth which
the States must meet in order to assure that
criminal history record information is ade-
quately protected. Automated systems may
operate in shared environments and the reg-
ulations require certain minimum assur-
ances.

§ 20.21(g)(1). A ‘‘challenge’’ under this sec-
tion is an oral or written contention by an
individual that his record is inaccurate or in-
complete; it would require him to give a cor-
rect version of his record and explain why he
believes his version to be correct. While an
individual should have access to his record
for review, a copy of the record should ordi-
narily only be given when it is clearly estab-
lished that it is necessary for the purpose of
challenge.
The drafters of the subsection expressly re-
jected a suggestion that would have called
for a satisfactory verification of identity by
fingerprint comparison. It was felt that
States ought to be free to determine other
means of identity verification.

§ 20.21(g)(5). Not every agency will have
done this in the past, but henceforth ade-
quate records including those required under
20.21(e) must be kept so that notification can
be made.

§ 20.21(g)(6). This section emphasizes that
the right to access and review extends only
to criminal history record information and
does not include other information such as
intelligence or treatment data.

§ 20.22(a). The purpose for the certification
requirement is to indicate the extent of com-
pliance with these regulations. The term
‘‘maximum extent feasible’’ acknowledges
that there are some areas such as the com-
pleteness requirement which create complex
legislative and financial problems.

NOTE: In preparing the plans required by
these regulations, States should look for
guidance to the following documents: Na-
tional Advisory Commission on Criminal
Justice Standards and Goals, Report on the
Criminal Justice System; Project SEARCH:
Security and Privacy Considerations in
Criminal History Information Systems,
Technical Reports No. 2 and No. 13; Project
SEARCH: A Model State Act for Criminal Of-
fender Record Information, Technical Memo-
randum No. 3; and Project SEARCH: Model
Administrative Regulations for Criminal Of-
fender Record Information, Technical Memo-
randum No. 4.

Subpart C—§20.31. Defines the criminal his-
tory record information system operated by
the Federal Bureau of Investigation. Each
state having a record in the Computerized
Criminal History (CCH) file must have a fin-
gerprint card on file in the FBI Identifica-
tion Division to support the CCH record con-
cerning the individual.

Paragraph (b) is not intended to limit the
identification services presently performed
by the FBI for Federal, state and local agen-
cies.

§ 20.32. The grandfather clause contained in
the third paragraph of this section is de-
signed, from a practical standpoint, to elimi-
nate the necessity of deleting from the FBI’s
massive files the non-includable offenses
which were stored prior to February, 1973.
In the event a person is charged in court
with a serious or significant offense arising
out of an arrest involving a non-includable
offense, the non-includable offense will ap-
pear in the arrest segment of the CCH
record.

Section 20.33. Incorporates provisions cited
in 28 CFR 50.12 regarding dissemination of
identification records outside the Federal
Government for noncriminal justice pur-
poses.

§ 20.34. The procedures by which an individ-
ual may obtain a copy of his manual identi-
fication record are particularized in 28 CFR
16.30–34.
The procedures by which an individual may
obtain a copy of his Computerized Criminal
History record are as follows:
If an individual has a criminal record sup-
ported by fingerprints and that record has
been entered in the NCIC CCH File, it is
available to that individual for review, upon
presentation of appropriate identification,
and in accordance with applicable state and
Federal administrative and statutory regula-
tions.
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Appropriate identification includes being
fingerprinted for the purpose of insuring that
he is the individual that he purports to be.
The record on file will then be verified as his
through comparison of fingerprints.

Procedure. 1. All requests for review must
be made by the subject of his record through
a law enforcement agency which has access
to the NCIC CCH File. That agency within
statutory or regulatory limits can require
additional identification to assist in secur-
ing a positive identification.

2. If the cooperating law enforcement agen-
cy can make an identification with finger-
prints previously taken which are on file lo-
cally and if the FBI identification number of
the individual’s record is available to that
agency, it can make an on-line inquiry of
NCIC to obtain his record on-line or, if it
does not have suitable equipment to obtain
an on-line response, obtain the record from
Washington, DC, by mail. The individual will
then be afforded the opportunity to see that
record.

3. Should the cooperating law enforcement
agency not have the individual’s fingerprints
on file locally, it is necessary for that agen-
cy to relate his prints to an existing record
by having his identification prints compared
with those already on file in the FBI, or, pos-
sibly, in the State’s central identification
agency.

4. The subject of the requested record shall
request the appropriate arresting agency,
court, or correctional agency to initiate ac-
tion necessary to correct any stated inaccu-
racy in his record or provide the information
needed to make the record complete.

§ 20.36. This section refers to the require-
ments for obtaining direct access to the CCH
file.

§ 20.37. The 120-day requirement in this sec-
tion allows 30 days more than the similar
provision in subpart B in order to allow for
processing time which may be needed by the
states before forwarding the disposition to
the FBI.

[Order No. 662–76, 41 FR 34949, Aug. 18, 1976,
as amended by Order No. 1438–90, 55 FR 32075,
Aug. 7, 1990]

PART 21—WITNESS FEES

Sec.
21.1 Definitions.
21.2 Employees of the United States serving

as witnesses.
21.3 Aliens.
21.4 Fees and allowances of fact witnesses.
21.5 Use of table of distances.
21.6 Proceedings in forma pauperis.
21.7 Certification of witness attendance.

AUTHORITY: 28 U.S.C. 509, 510, 1821–1825, 5
U.S.C. 301.

SOURCE: 51 FR 16171, May 1, 1986, unless
otherwise noted.

§ 21.1 Definitions.

(a) Agency proceeding. An agency
process as defined by 5 U.S.C. 551 (5), (7)
and (9).

(b) Alien. Any person who is not a cit-
izen or nantional of the United States.

(c) Judicial proceeding. Any action or
suit, including any condemnation, pre-
liminary, informational or other pro-
ceeding of a judicial nature. Examples
of the latter include, but are not lim-
ited to, hearings and conferences before
a committing court, magistrate, or
commission, grand jury proceedings,
pre-trial conferences, depositions, and
coroners’ inquests. It does not include
information or investigative proceed-
ings conducted by a prosecuting attor-
ney for the purpose of determining
whether an information or charge
should be made in a particular case.
The judicial proceeding may be in the
District of Columbia, a State, or a ter-
ritory or possession of the United
States including the Commonwealth of
Puerto Rico or the Trust Territory of
the Pacific Islands.

(d) Pre-trial conference. A conference
between the Government Attorney and
a witness to discuss the witness’ testi-
mony. The conference must take place
after a trial, hearing or grand jury pro-
ceeding has been scheduled but prior to
the witness’ actual appearance at the
proceeding.

(e) Residence. The term residence is
not limited to the legal residence, but
includes any place at which the witness
is actually residing and at which the
subpoena or summons is served. If the
residence of the witness at the time of
appearance is different from the place
of subpoena or summons, the new place
of residence shall be considered the
witness’ residence for computation of
the transportation allowance; but, if
the witness is on a business or vacation
trip at the time of appearance, the wit-
ness shall be paid for travel from the
place of service if this does not result
in the witness being paid for more trav-
el than is actually performed.

(f) Summons. An official request, invi-
tation or call, evidenced by an official
writing of the court, authority, or
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party responsible for the conduct of the
proceeding.

§ 21.2 Employees of the United States
serving as witnesses.

(a) Applicability. This section applies
to employees of the United States as
defined by 5 U.S.C. 2105, except those
whose pay is disbursed by the Sec-
retary of the Senate or the Clerk of the
House of Representatives.

(b) Entitlement to travel expenses—(1)
Official capacity. An employee is enti-
tled to travel expenses (in accordance
with § 21.2(c)) in connection with any
judicial or agency proceeding with re-
spect to which the employee is sum-
moned (and is authorized by the em-
ployee’s agency to respond to such
summons), or is assigned by his or her
agency:

(i) To testify or produce official
records on behalf of the United States,
or

(ii) To testify in his or her official ca-
pacity or produce official records on
behalf of a party other than the United
States.

The witness appropriation of the De-
partment of Justice is not available for
expenses incurred under these condi-
tions.

(2) Unofficial capacity, federal involve-
ment. An employee is entitled to travel
expenses (in accordance with paragraph
(c) of this section) in connection with
any judicial or agency proceeding with
respect to which the employee is sum-
moned to testify on behalf of the
United States. If an employee is sum-
moned to testify on behalf of a party
other than the United States, the em-
ployee’s travel expenses shall be pay-
able by the court, authority, or party
which caused the employee to be sum-
moned.

(3) Unofficial capacity, no Federal in-
volvement. An employee who appears as
a witness in any judicial proceeding in
an unofficial capacity in which there is
no Federal involvement is not author-
ized Government travel expenses and
may retain reimbursement for expenses
which he or she receives from the
court, authority or party which caused
the employee to be summoned.

(c) Allowable travel expenses. An em-
ployee qualifying for payment of travel
expenses by virtue of being called in an

official capacity or on behalf of the
United States shall be paid at rates and
in amounts allowable for other pur-
poses under the provisions of 5 U.S.C.
5702–5705 and applicable regulations
prescribed thereunder by the Adminis-
trator, General Services, and the em-
ploying agency. Such payment shall be
reduced to the extent that the travel
expenses are paid to the employee for
his or her appearance by the court, au-
thority, or party which caused the em-
ployee to be summoned as a witness in
an official capacity on behalf of a party
other than the United States.

(d) Payment and reimbursement—(1)
Payable by the employing agency. If an
employee serves as a witness, and the
case involves the activity in connec-
tion with which he or she is employed,
the travel expenses are payable from
the appropriation of the employing
agency. The Comptroller General has
defined the extent to which the case
must be related to the agency’s activ-
ity as a condition to the agency’s re-
sponsibility for payment in 23 Comp.
Gen. 47, 49 (1943), which states ‘‘the em-
ploying agency is required to pay . . .
the traveling expenses incurred by the
witness only where the information or
facts ascertained by the employee as
part of his official duties forms the
basis of the case, or where the proceed-
ing is predicated upon a law that that
agency is required to administer.’’ In 39
Comp. Gen. 1, 2 (1959), the Comptroller
General determined that if an em-
ployee testifies regarding facts and in-
formation he or she acquires in the
course of his or her assigned duties, the
employing agency is responsible for the
payment of the employee’s travel ex-
penses. In these instances, the witness
appropriation of the Department of
Justice is not available for payment of
expenses.

(2) Payable by the Department of Jus-
tice. If an employee appears on behalf
of the United States in an unofficial
capacity in a judicial proceeding in-
volving the Department of Justice, the
employee’s travel expenses are payable
by the Department of Justice. The em-
ploying agency may advance or pay the
travel expenses of the employee and
later obtain reimbursement from the
Department of Justice by submitting
an appropriate bill together with a
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copy of the approved advance or travel
voucher.

(e) Leave and attendance fee—(1)
Leave. An employee is considered to be
in official duty status when appearing
as a witness in his or her official capac-
ity or on behalf of the United States in
an unofficial capacity. An employee is
entitled to court leave when he or she
appears as a witness in an unofficial
capacity not on behalf of the United
States, and the United States, the Dis-
trict of Columbia, or a State or local
government is a party to the case. An
employee must use annual leave or
leave without pay to appear as a wit-
ness when the United States, the Dis-
trict of Columbia, or a State or local
government is not a party.

(2) Attendance fee. An employee who
appears on behalf of the United States
is not entitled to receive an attendance
fee. An employee who appears on behalf
of a party other than the United States
while in official duty status or while on
court leave should request an attend-
ance fee from the court, authority, or
party which caused the employee to be
summoned. Such fee shall be remitted
to the employing agency. An employee
who must use annual leave or leave
without pay to appear as a witness may
retain an attendance fee which he or
she receives.

§ 21.3 Aliens.

(a) Aliens entitled to payment of $30 per
day. The following aliens are entitled
to witness fees and allowances provided
in § 21.4:

(1) Aliens lawfully admitted for per-
manent residence (documentary evi-
dence: Form I–151 or Form 1–551, Alien
Registration Receipt Card);

(2) Aliens lawfully admitted in one of
the nonimmigrant categories described
in 8 U.S.C. 1101(a)(15) (documentary
evidence: unexpired Form 1–94, Arrival-
Departure Record). But see below
§ 21.3(b);

(3) Aliens admitted as refugees under
8 U.S.C. 1157 and aliens granted asylum
under 8 U.S.C. 1158 (documentary evi-
dence: Form I–94, Arrival Departure
Record, indicating admission as refu-
gee under 8 U.S.C. 1157 or granting asy-
lum under 8 U.S.C. 1158, employment
authorized);

(4) Aliens who have rendered them-
selves amenable to deportation pro-
ceedings, but have not admitted de-
portability or have not been deter-
mined to be deportable pursuant to sec-
tion 242 of the Immigration and Na-
tionality Act (8 U.S.C. 1252).

(b) Aliens entitled to payment of $1 per
day. An alien who is ‘‘excludable’’ in
accordance with 8 U.S.C. 1226, but
whose removal is stayed by the Attor-
ney General (in accordance with 8
U.S.C. 1227(d)) because:

(1) The testimony of the alien is nec-
essary on behalf of the United States in
the prosecution of offenders against
the United States, or

(2) The testimony of the alien is nec-
essary on behalf of an indigent crimi-
nal defendant in accordance with Rule
17(b) of the Federal Rules of Criminal
Procedures,
is entitled to a $1 per day witness fee.
No other fees and allowances are au-
thorized.

(c) Aliens not entitled to payment. An
alien who has been paroled into the
United States for prosecution pursuant
to 8 U.S.C. 1182(d)(5) (documentary evi-
dence: Form I–94, Arrival-Departure
Record, Parole Edition), or an alien
who has admitted belonging to a class
of aliens who are deportable, or an
alien who has been determined pursu-
ant to 8 U.S.C. 1252(b) to be deportable
(documentary evidence: decision by a
Special Inquiry Officer, Board of Immi-
gration Appeals, or court), is prohib-
ited from receiving fees and allowances
in accordance with 28 U.S.C. 1821(e).

(d) Doubtful cases. If the Immigration
and Naturalization Service advises
that the alien has admitted deportabil-
ity, or that he or she was paroled into
the United States for prosecution, or
that deportation proceedings have been
completed against the alien with a re-
sult favorable to the Government, no
payment under 28 U.S.C. 1821 may be
made.

§ 21.4 Fees and allowances of fact wit-
nesses.

The fees and allowances of fact wit-
nesses, other than those covered by
§ 21.2, attending at any judicial pro-
ceeding, shall be a follows:

(a) Fee. A witness shall be paid an at-
tendance fee of $30 per day for each
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day’s attendance. A witness shall also
be paid the attendance fee for the time
necessarily occupied in going to and re-
turning from the place of attendance.
However, if both attendance and travel
occur on the same day, a witness is en-
titled to only one fee.

(b) Allowable transportation expenses.
A witness shall be entitled to transpor-
tation expenses based on the means of
transportation reasonably utilized
(based on the nature, duration, loca-
tion and distance of travel) and the dis-
tance necessarily traveled from and to
such witness’ residence by the shortest
practical route and the fastest means
of transportation available in going to
and returning from the place of attend-
ance. Additional costs incurred (includ-
ing attendance fees and subsistence al-
lowances) because of a slower means of
transportation must be justified for
consideration.

(1) A witness who travels by regu-
larly scheduled common carrier shall
be paid for the actual expenses of
transportation at the most economical
rate reasonably available. A receipt or
other evidence of actual cost shall be
furnished.

(2) A witness who travels by pri-
vately owned vehicle shall be paid a
transportation allowance equal to the
mileage allowance paid for official
travel of employees of the Federal Gov-
ernment under the provisions of 5
U.S.C. 5704. However, when two or more
witnesses travel in the same privately
owned vehicle, only the witness incur-
ring the expense shall receive the mile-
age allowance.

(3) A witness incurring incidental
transportation expenses, such as taxi
fares between the place of attendance,
residence or lodging and the carrier
terminals; bridge, road and tunnel
tolls; ferry fares; and parking fees shall
be paid in full for such expenses. Re-
ceipts or other evidence of actual pay-
ment are required for all parking fees (if
available) and all other single items
costing more than $25.

(4) First-class travel by witnesses re-
quires the same justification and ap-
proval required for first-class travel by
employees of the Federal Government.

(c) Subsistence allowance. A witness
(other than a witness detained in cus-
tody) who is required to be away from

his or her residence overnight is enti-
tled to a subsistence allowance. A wit-
ness who is not required to be away
from his or her residence overnight is
not entitled to a subsistence allowance.
The witness’ subsistence allowance
shall not exceed either the per diem
rate or the actual subsistence allow-
ance rate prescribed for Government
employees for the place of attendance.
These rates are established by the Ad-
ministrator, General Services, for
areas within the conterminous United
States; the Secretary of Defense for
areas of the United States other than
conterminous; or the Secretary of
State as published in the Standardized
Regulations (Government Civilians,
Foreign Areas) for foreign areas. The
witness’ subsistence allowance shall
consist of a meal and miscellaneous ex-
pense portion and a lodging portion.
When an overnight stay is required, the
witness shall be entitled to:

(1) The meal and miscellaneous ex-
pense portion for each day (or partial
day) the witness is required to remain
away from his or her residence and

(2) The lodging portion for each night
the witness is required to incur a lodg-
ing expense.
The meal and miscellaneous expense
portion shall be 50% of the authorized
subsistence allowance rate rounded to
the next whole dollar in an actual sub-
sistence rate area, or 45% of the per
diem rate rounded to the next whole
dollar in a per diem area. The lodging
portion shall be the difference between
the meal and miscellaneous expense
portion and the authorized rate.

(d) Detained witness fee. A witness
(other than an alien covered by § 21.3)
detained in custody pursuant to 18
U.S.C. 3149 for want of security for his
or her appearance shall receive subsist-
ence in kind and shall be paid a single
daily attendance fee for each day the
witness is detained. A witness in cus-
tody for purposes other than 18 U.S.C.
3149 is ineligible to receive the attend-
ance and subsistence fees provided by
this section.

§ 21.5 Use of table of distances.
Mileage payable to witnesses under

28 U.S.C. 1821 shall be computed on the
basis of odometer readings or the high-
way distances as stated in the Rand
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McNally Standard Highway Mileage
Guide or in any generally accepted
highway mileage guide which contains
a shortline nationwide table of dis-
tances. However, with respect to travel
in areas for which no such highway
mileage guide exists, mileage payable
under 28 U.S.C. 1821 shall be based on
the lesser of either (a) the route of
travel actually employed or (b) a usu-
ally traveled route.

§ 21.6 Proceedings in forma pauperis.

Title 28 U.S.C. 1915 provides for the
commencement, prosecution or defense
of any suit, action, or proceeding with-
out prepayment of fees and costs. Wit-
nesses shall attend as in other cases.

(a) Civil cases. There are currently no
provisions for payment of witnesses
called by the indigent. If the indigent
party prevails, witness fees and ex-
penses may be taxed as costs in accord-
ance with 28 U.S.C. 1920.

(b) Criminal cases. Rule 17(b), Federal
Rules of Criminal Procedure, requires
that fact witnesses subpoenaed on be-
half of an indigent defendant be paid in
the same manner as witnesses called on
behalf of the Government. The attend-
ance must be certified by the presiding
officer of the court. The expenses of
Federal Government employees are
treated in the same manner as they are
treated when the employee is called by
a Government attorney.

§ 21.7 Certification of witness attend-
ance.

In any case in which the U.S. Depart-
ment of Justice, or office or organiza-
tion thereof, is a party, the Depart-
ment of Justice shall pay all fees and
allowances of witnesses, except for
those witnesses as defined in § 21.2,
paragraph (d)(1), on the certification of
the following officials: The U.S. Attor-
ney, an Assistant U.S. Attorney, a U.S.
Trustee, or the U.S. Department of
Justice attorney who actually con-
ducts the case. In criminal proceedings
in forma pauperis or in proceedings be-
fore a U.S. Commissioner, U.S. Mag-
istrate or U.S. Parole Commission
Hearing Examiner, the Department of
Justice shall pay all fees and allow-
ances of witnesses on the certification
of the U.S. District Judge hearing the

case or such Commissioner, Mag-
istrate, or Hearing Examiner.

PART 22—CONFIDENTIALITY OF
IDENTIFIABLE RESEARCH AND
STATISTICAL INFORMATION

Sec.
22.1 Purpose.
22.2 Definitions.
22.20 Applicability.
22.21 Use of identifiable data.
22.22 Revelation of identifiable data.
22.23 Privacy certification.
22.24 Information transfer agreement.
22.25 Final disposition of identifiable mate-

rials.
22.26 Requests for transfer of information.
22.27 Notification.
22.28 Use of data identifiable to a private

person for judicial, legislative or admin-
istrative purposes.

22.29 Sanctions.

AUTHORITY: Secs. 801(a), 812(a), Omnibus
Crime Control and Safe Streets Act of 1968,
42 U.S.C. 3701, et seq., as amended (Pub. L. 90–
351, as amended by Pub. L. 93–83, Pub. L. 93–
415, Pub. L. 94–430, Pub. L. 94–503, Pub. L. 95–
115, Pub. L. 96–157, and Pub. L. 98–473); secs.
262(b), 262(d), Juvenile Justice and Delin-
quency Prevention Act of 1974, 42 U.S.C. 5601,
et seq., as amended (Pub. L. 93–415, as amend-
ed by Pub. L. 94–503, Pub. L. 95–115, Pub. L.
99–509, and Pub. L. 98–473); and secs. 1407(a)
and 1407(d) of the Victims of Crime Act of
1984, 42 U.S.C. 10601, et seq., Pub. L. 98–473.

SOURCE: 41 FR 54846, Dec. 15, 1976, unless
otherwise noted.

§ 22.1 Purpose.

The purpose of these regulations is
to:

(a) Protect privacy of individuals by
requiring that information identifiable
to a private person obtained in a re-
search or statistical program may only
be used and/or revealed for the purpose
for which obtained;

(b) Insure that copies of such infor-
mation shall not, without the consent
of the person to whom the information
pertains, be admitted as evidence or
used for any purpose in any judicial or
administrative proceedings;

(c) Increase the credibility and reli-
ability of federally-supported research
and statistical findings by minimizing
subject concern over subsequent uses of
identifiable information;
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(d) Provide needed guidance to per-
sons engaged in research and statis-
tical activities by clarifying the pur-
poses for which identifiable informa-
tion may be used or revealed; and

(e) Insure appropriate balance be-
tween individual privacy and essential
needs of the research community for
data to advance the state of knowledge
in the area of criminal justice.

(f) Insure the confidentiality of infor-
mation provided by crime victims to
crisis intervention counselors working
for victim services programs receiving
funds provided under the Crime Control
Act, and Juvenile Justice Act, and the
Victims of Crime Act.

[41 FR 54846, Dec. 15, 1976, as amended at 51
FR 6400, Feb. 24, 1986]

§ 22.2 Definitions.

(a) Person means any individual,
partnership, corporation, association,
public or private organization or gov-
ernmental entity, or combination
thereof.

(b) Private person means any person
defined in § 22.2(a) other than an agen-
cy, or department of Federal, State, or
local government, or any component or
combination thereof. Included as a pri-
vate person is an individual acting in
his or her official capacity.

(c) Research or statistical project means
any program, project, or component
thereof which is supported in whole or
in part with funds appropriated under
the Act and whose purpose is to de-
velop, measure, evaluate, or otherwise
advance the state of knowledge in a
particular area. The term does not in-
clude ‘‘intelligence’’ or other informa-
tion-gathering activities in which in-
formation pertaining to specific indi-
viduals is obtained for purposes di-
rectly related to enforcement of the
criminal laws.

(d) Research or statistical information
means any information which is col-
lected during the conduct of a research
or statistical project and which is in-
tended to be utilized for research or
statistical purposes. The term includes
information which is collected directly
from the individual or obtained from
any agency or individual having pos-
session, knowledge, or control thereof.

(e) Information identifiable to a private
person means information which ei-
ther—

(1) Is labelled by name or other per-
sonal identifiers, or

(2) Can, by virtue of sample size or
other factors, be reasonably inter-
preted as referring to a particular pri-
vate person.

(f) Recipient of assistance means any
recipient of a grant, contract, inter-
agency agreement, subgrant, or sub-
contract under the Act and any person,
including subcontractors, employed by
such recipient in connection with per-
formances of the grant, contract, or
interagency agreement.

(g) Officer or employee of the Federal
Government means any person em-
ployed as a regular or special employee
of the U.S. (including experts, consult-
ants, and advisory board members) as
of July 1, 1973, or at any time there-
after.

(h) The act means the Omnibus
Crime Control and Safe Streets Act of
1968, as amended.

(i) Applicant means any person who
applies for a grant, contract, or
subgrant to be funded pursuant to the
Act.

(j) The Juvenile Justice Act means the
‘‘Juvenile Justice and Delinquency
Prevention Act of 1974, as amended.’’

(k) The Victims of Crime Act means the
Victims of Crime Act of 1984.

[41 FR 54846, Dec. 15, 1976, as amended at 43
FR 16974, Apr. 21, 1978; 51 FR 6400, Feb. 24,
1986]

§ 22.20 Applicability.

(a) These regulations govern use and
revelation of research and statistical
information obtained, collected, or pro-
duced either directly by BJA, OJJDP,
BJS, NIJ, or OJP or under any inter-
agency agreement, grant, contract, or
subgrant awarded under the Crime
Control Act, the Juvenile Justice Act,
and the Victims of Crime Act.

(b) The regulations do not apply to
any records from which identifiable re-
search or statistical information was
originally obtained; or to any records
which are designated under existing
statutes as public; or to any informa-
tion extracted from any records des-
ignated as public.
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(c) The regulations do not apply to
information gained regarding future
criminal conduct.

[41 FR 54846, Dec. 15, 1976, as amended at 43
FR 16974, Apr. 21, 1978; 51 FR 6400, 6401, Feb.
24, 1986]

§ 22.21 Use of identifiable data.
Research or statistical information

identifiable to a private person may be
used only for research or statistical
purposes.

§ 22.22 Revelation of identifiable data.
(a) Except as noted in paragraph (b)

of this section, research and statistical
information relating to a private per-
son may be revealed in identifiable
form on a need-to-know basis only to—

(1) Officers, employees, and sub-
contractors of the recipient of assist-
ance;

(2) Such individuals as needed to im-
plement sections 202(c)(3), 801, and
811(b) of the Act; and sections
223(a)(12)(A), 223(a)(13), 223(a)(14), and
243 of the Juvenile Justice and Delin-
quency Prevention Act.

(3) Persons or organizations for re-
search or statistical purposes. Informa-
tion may only be transferred for such
purposes upon a clear demonstration
that the standards of § 22.26 have been
met and that, except where informa-
tion is transferred under paragraphs (a)
(1) and (2) of this section, such trans-
fers shall be conditioned on compliance
with a § 22.24 agreement.

(b) Information may be revealed in
identifiable form where prior consent
is obtained from an individual or where
the individual has agreed to participate
in a project with knowledge that the
findings cannot, by virtue of sample
size, or uniqueness of subject, be ex-
pected to totally conceal subject iden-
tity.

[41 FR 54846, Dec. 15, 1976, as amended at 51
FR 6400, Feb. 24, 1986]

§ 22.23 Privacy certification.
(a) Each applicant for BJA, OJJDP,

BJS, NIJ, or OJP support either di-
rectly or under a State plan shall sub-
mit a Privacy Certificate as a condi-
tion of approval of a grant application
or contract proposal which has a re-
search or statistical project component

under which information identifiable
to a private person will be collected.

(b) The Privacy Certificate shall
briefly describe the project and shall
contain assurance by the applicant
that:

(1) Data identifiable to a private per-
son will not be used or revealed, except
as authorized under §§ 22.21, 22.22.

(2) Access to data will be limited to
those employees having a need there-
fore and that such persons shall be ad-
vised of and agree in writing to comply
with these regulations.

(3) All subcontracts which require ac-
cess to identifiable data will contain
conditions meeting the requirements of
§ 22.24.

(4) To the extent required by § 22.27
any private persons from whom identi-
fiable data are collected or obtained,
either orally or by means of written
questionnaire, shall be advised that the
data will only be used or revealed for
research or statistical purposes and
that compliance with requests for in-
formation is not mandatory. Where the
notification requirement is to be
waived, pursuant to § 22.27(c), a jus-
tification must be included in the Pri-
vacy Certificate.

(5) Adequate precautions will be
taken to insure administrative and
physical security of identifiable data.

(6) A log will be maintained indicat-
ing that identifiable data have been
transmitted to persons other than BJA,
OJJDP, BJS, NIJ, or OJP or grantee/
contractor staff or subcontractors,
that such data have been returned, or
that alternative arrangements have
been agreed upon for future mainte-
nance of such data.

(7) Project plans will be designed to
preserve anonymity of private persons
to whom information relates, includ-
ing, where appropriate, name-stripping,
coding of data, or other similar proce-
dures.

(8) Project findings and reports pre-
pared for dissemination will not con-
tain information which can reasonably
be expected to be identifiable to a pri-
vate person except as authorized under
§ 22.22.

(c) The applicant shall attach to the
Privacy Certification a description of
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physical and/or administrative proce-
dures to be followed to insure the secu-
rity of the data to meet the require-
ments of § 22.25.

[41 FR 5486, Dec. 15, 1976, as amended at 51
FR 6401, Feb. 24, 1986]

§ 22.24 Information transfer agree-
ment.

Prior to the transfer of any identifi-
able information to persons other than
BJA, OJJDP, BJS, NIJ, or OJP or
project staff, an agreement shall be en-
tered into which shall provide, as a
minimum, that the recipient of data
agrees that:

(a) Information identifiable to a pri-
vate person will be used only for re-
search and statistical purposes.

(b) Information identifiable to a pri-
vate person will not be revealed to any
person for any purpose except where
the information has already been in-
cluded in research findings (and/or data
bases) and is revealed on a need-to-
know basis for research or statistical
purposes, provided that such transfer is
approved by the person providing infor-
mation under the agreement, or au-
thorized under § 22.24(e).

(c) Knowingly and willfully using or
disseminating information contrary to
the provisions of the agreement shall
constitute a violation of these regula-
tions, punishable in accordance with
the Act.

(d) Adequate administrative and
physical precautions will be taken to
assure security of information obtained
for such purpose.

(e) Access to information will be lim-
ited to those employees or subcontrac-
tors having a need therefore in connec-
tion with performance of the activity
for which obtained, and that such per-
sons shall be advised of, and agree to
comply with, these regulations.

(f) Project plans will be designed to
preserve anonymity of private persons
to whom information relates, includ-
ing, where appropriate, required name-
stripping and/or coding of data or other
similar procedures.

(g) Project findings and reports pre-
pared for dissemination will not con-
tain information which can reasonably
be expected to be identifiable to a pri-
vate person.

(h) Information identifiable to a pri-
vate person (obtained in accordance
with this agreement) will, unless other-
wise agreed upon, be returned upon
completion of the project for which ob-
tained and no copies of that informa-
tion retained.

[41 FR 5486, Dec. 15, 1976, as amended at 51
FR 6401, Feb. 24, 1986]

§ 22.25 Final disposition of identifiable
materials.

Upon completion of a research or sta-
tistical project the security of identifi-
able research or statistical information
shall be protected by:

(a) Complete physical destruction of
all copies of the materials or the iden-
tifiable portion of such materials after
a three-year required recipient reten-
tion period or as soon as authorized by
law, or

(b) Removal of identifiers from data
and separate maintenance of a name-
code index in a secure location.

The Privacy Certificate shall indicate
the procedures to be followed and shall,
in the case of paragraph (b) of this sec-
tion, describe procedures to secure the
name index.

§ 22.26 Requests for transfer of infor-
mation.

(a) Requests for transfer of informa-
tion identifiable to an individual shall
be submitted to the person submitting
the Privacy Certificate pursuant to
§ 22.23.

(b) Except where information is re-
quested by BJA, OJJDP, BJS, NIJ, or
OJP, the request shall describe the
general objectives of the project for
which information is requested, and
specifically justify the need for such
information in identifiable form. The
request shall also indicate, and provide
justification for the conclusion that
conduct of the project will not, either
directly or indirectly, cause legal, eco-
nomic, physical, or social harm to indi-
viduals whose identification is revealed
in the transfer of information.

(c) Data may not be transferred pur-
suant to this section where a clear
showing of the criteria set forth above
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is not made by the person requesting
the data.

[41 FR 5486, Dec. 15, 1976, as amended at 51
FR 6401, Feb. 24, 1986]

§ 22.27 Notification.

(a) Any person from whom informa-
tion identifiable to a private person is
to be obtained directly, either orally,
by questionnaire, or other written doc-
uments, shall be advised:

(1) That the information will only be
used or revealed for research or statis-
tical purposes; and

(2) That compliance with the request
for information is entirely voluntary
and may be terminated at any time.

(b) Except as noted in paragraph (c)
of this section, where information is to
be obtained through observation of in-
dividual activity or performance, such
individuals shall be advised:

(1) Of the particular types of informa-
tion to be collected;

(2) That the data will only be utilized
or revealed for research or statistical
purposes; and

(3) That participation in the project
in question is voluntary and may be
terminated at any time.

(c) Notification, as described in para-
graph (b) of this section, may be elimi-
nated where information is obtained
through field observation of individual
activity or performance and in the
judgment of the researcher such notifi-
cation is impractical or may seriously
impede the progress of the research.

(d) Where findings in a project can-
not, by virtue of sample size, or
uniqueness of subject, be expected to
totally conceal subject identity, an in-
dividual shall be so advised.

§ 22.28 Use of data identifiable to a
private person for judicial, legisla-
tive or administrative purposes.

(a) Research or statistical informa-
tion identifiable to a private person
shall be immune from legal process and
shall only be admitted as evidence or
used for any purpose in any action,
suit, or other judicial, legislative or
administrative proceeding with the
written consent of the individual to
whom the data pertains.

(b) Where consent is obtained, such
consent shall:

(1) Be obtained at the time that in-
formation is sought for use in judicial,
legislative or administrative proceed-
ings;

(2) Set out specific purposes in con-
nection with which information will be
used;

(3) Limit, where appropriate, the
scope of the information subject to
such consent.

[41 FR 54846, Dec. 15, 1976, as amended at 45
FR 62038, Sept. 18, 1980]

§ 22.29 Sanctions.
Where BJA, OJJDP, BJS, NIJ, or

OJP believes that a violation has oc-
curred of section 812(a) of the Act or
section 1407(d) of the Victims of Crime
Act, these regulations, or any grant or
contract conditions entered into there-
under, it may initiate administrative
actions leading to termination of a
grant or contract, commence appro-
priate personnel and/or other proce-
dures in cases involving Federal em-
ployees, and/or initiate appropriate
legal actions leading to imposition of a
fine of not to exceed $10,000 against any
person responsible for such violations.

[41 FR 54846, Dec. 15, 1976, as amended at 45
FR 62038, Sept. 18, 1980; 51 FR 6401, Feb. 24,
1986]

PART 23—CRIMINAL INTELLIGENCE
SYSTEMS OPERATING POLICIES

Sec.
23.1 Purpose.
23.2 Background.
23.3 Applicability.
23.20 Operating principles.
23.30 Funding guidelines.
23.40 Monitoring and auditing of grants for

the funding of intelligence systems.

AUTHORITY: 42 U.S.C. 3782(a); 42 U.S.C.
3789g(c).

SOURCE: 58 FR 48452, Sept. 16, 1993, unless
otherwise noted.

§ 23.1 Purpose.
The purpose of this regulation is to

assure that all criminal intelligence
systems operating through support
under the Omnibus Crime Control and
Safe Streets Act of 1968, 42 U.S.C. 3711,
et seq., as amended (Pub. L. 90–351, as
amended by Pub. L. 91–644, Pub. L. 93–
83, Pub. L. 93–415, Pub. L. 94–430, Pub.
L. 94–503, Pub. L. 95–115, Pub. L. 96–157,
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Pub. L. 98–473, Pub. L. 99–570, Pub. L.
100–690, and Pub. L. 101–647), are uti-
lized in conformance with the privacy
and constitutional rights of individ-
uals.

§ 23.2 Background.
It is recognized that certain criminal

activities including but not limited to
loan sharking, drug trafficking, traf-
ficking in stolen property, gambling,
extortion, smuggling, bribery, and cor-
ruption of public officials often involve
some degree of regular coordination
and permanent organization involving
a large number of participants over a
broad geographical area. The exposure
of such ongoing networks of criminal
activity can be aided by the pooling of
information about such activities.
However, because the collection and
exchange of intelligence data necessary
to support control of serious criminal
activity may represent potential
threats to the privacy of individuals to
whom such data relates, policy guide-
lines for Federally funded projects are
required.

§ 23.3 Applicability.
(a) These policy standards are appli-

cable to all criminal intelligence sys-
tems operating through support under
the Omnibus Crime Control and Safe
Streets Act of 1968, 42 U.S.C. 3711, et
seq., as amended (Pub. L. 90–351, as
amended by Pub. L. 91–644, Pub. L. 93–
83, Pub. L. 93–415, Pub. L. 94–430, Pub.
L. 94–503, Pub. L. 95–115, Pub. L. 96–157,
Pub. L. 98–473, Pub. L. 99–570, Pub. L.
100–690, and Pub. L. 101–647).

(b) As used in these policies:
(1) Criminal Intelligence System or In-

telligence System means the arrange-
ments, equipment, facilities, and pro-
cedures used for the receipt, storage,
interagency exchange or dissemina-
tion, and analysis of criminal intel-
ligence information;

(2) Interjurisdictional Intelligence Sys-
tem means an intelligence system
which involves two or more participat-
ing agencies representing different gov-
ernmental units or jurisdictions;

(3) Criminal Intelligence Information
means data which has been evaluated
to determine that it:

(i) Is relevant to the identification of
and the criminal activity engaged in by

an individual who or organization
which is reasonably suspected of in-
volvement in criminal activity, and

(ii) Meets criminal intelligence sys-
tem submission criteria;

(4) Participating Agency means an
agency of local, county, State, Federal,
or other governmental unit which exer-
cises law enforcement or criminal in-
vestigation authority and which is au-
thorized to submit and receive crimi-
nal intelligence information through
an interjurisdictional intelligence sys-
tem. A participating agency may be a
member or a nonmember of an inter-
jurisdictional intelligence system;

(5) Intelligence Project or Project
means the organizational unit which
operates an intelligence system on be-
half of and for the benefit of a single
agency or the organization which oper-
ates an interjurisdictional intelligence
system on behalf of a group of partici-
pating agencies; and

(6) Validation of Information means
the procedures governing the periodic
review of criminal intelligence infor-
mation to assure its continuing com-
pliance with system submission cri-
teria established by regulation or pro-
gram policy.

§ 23.20 Operating principles.
(a) A project shall collect and main-

tain criminal intelligence information
concerning an individual only if there
is reasonable suspicion that the indi-
vidual is involved in criminal conduct
or activity and the information is rel-
evant to that criminal conduct or ac-
tivity.

(b) A project shall not collect or
maintain criminal intelligence infor-
mation about the political, religious or
social views, associations, or activities
of any individual or any group, associa-
tion, corporation, business, partner-
ship, or other organization unless such
information directly relates to crimi-
nal conduct or activity and there is
reasonable suspicion that the subject
of the information is or may be in-
volved in criminal conduct or activity.

(c) Reasonable Suspicion or Criminal
Predicate is established when informa-
tion exists which establishes sufficient
facts to give a trained law enforcement
or criminal investigative agency offi-
cer, investigator, or employee a basis
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to believe that there is a reasonable
possibility that an individual or orga-
nization is involved in a definable
criminal activity or enterprise. In an
interjurisdictional intelligence system,
the project is responsible for establish-
ing the existence of reasonable sus-
picion of criminal activity either
through examination of supporting in-
formation submitted by a participating
agency or by delegation of this respon-
sibility to a properly trained partici-
pating agency which is subject to rou-
tine inspection and audit procedures
established by the project.

(d) A project shall not include in any
criminal intelligence system informa-
tion which has been obtained in viola-
tion of any applicable Federal, State,
or local law or ordinance. In an inter-
jurisdictional intelligence system, the
project is responsible for establishing
that no information is entered in viola-
tion of Federal, State, or local laws, ei-
ther through examination of support-
ing information submitted by a partici-
pating agency or by delegation of this
responsibility to a properly trained
participating agency which is subject
to routine inspection and audit proce-
dures established by the project.

(e) A project or authorized recipient
shall disseminate criminal intelligence
information only where there is a need
to know and a right to know the infor-
mation in the performance of a law en-
forcement activity.

(f)(1) Except as noted in paragraph
(f)(2) of this section, a project shall dis-
seminate criminal intelligence infor-
mation only to law enforcement au-
thorities who shall agree to follow pro-
cedures regarding information receipt,
maintenance, security, and dissemina-
tion which are consistent with these
principles.

(2) Paragraph (f)(1) of this section
shall not limit the dissemination of an
assessment of criminal intelligence in-
formation to a government official or
to any other individual, when nec-
essary, to avoid imminent danger to
life or property.

(g) A project maintaining criminal
intelligence information shall ensure
that administrative, technical, and
physical safeguards (including audit
trails) are adopted to insure against
unauthorized access and against inten-

tional or unintentional damage. A
record indicating who has been given
information, the reason for release of
the information, and the date of each
dissemination outside the project shall
be kept. Information shall be labeled to
indicate levels of sensitivity, levels of
confidence, and the identity of submit-
ting agencies and control officials.
Each project must establish written
definitions for the need to know and
right to know standards for dissemina-
tion to other agencies as provided in
paragraph (e) of this section. The
project is responsible for establishing
the existence of an inquirer’s need to
know and right to know the informa-
tion being requested either through in-
quiry or by delegation of this respon-
sibility to a properly trained partici-
pating agency which is subject to rou-
tine inspection and audit procedures
established by the project. Each intel-
ligence project shall assure that the
following security requirements are
implemented:

(1) Where appropriate, projects must
adopt effective and technologically ad-
vanced computer software and hard-
ware designs to prevent unauthorized
access to the information contained in
the system;

(2) The project must restrict access
to its facilities, operating environment
and documentation to organizations
and personnel authorized by the
project;

(3) The project must store informa-
tion in the system in a manner such
that it cannot be modified, destroyed,
accessed, or purged without authoriza-
tion;

(4) The project must institute proce-
dures to protect criminal intelligence
information from unauthorized access,
theft, sabotage, fire, flood, or other
natural or manmade disaster;

(5) The project must promulgate
rules and regulations based on good
cause for implementing its authority
to screen, reject for employment,
transfer, or remove personnel author-
ized to have direct access to the sys-
tem; and

(6) A project may authorize and uti-
lize remote (off-premises) system data
bases to the extent that they comply
with these security requirements.
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(h) All projects shall adopt proce-
dures to assure that all information
which is retained by a project has rel-
evancy and importance. Such proce-
dures shall provide for the periodic re-
view of information and the destruc-
tion of any information which is mis-
leading, obsolete or otherwise unreli-
able and shall require that any recipi-
ent agencies be advised of such changes
which involve errors or corrections. All
information retained as a result of this
review must reflect the name of the re-
viewer, date of review and explanation
of decision to retain. Information re-
tained in the system must be reviewed
and validated for continuing compli-
ance with system submission criteria
before the expiration of its retention
period, which in no event shall be
longer than five (5) years.

(i) If funds awarded under the Act are
used to support the operation of an in-
telligence system, then:

(1) No project shall make direct re-
mote terminal access to intelligence
information available to system par-
ticipants, except as specifically ap-
proved by the Office of Justice Pro-
grams (OJP) based on a determination
that the system has adequate policies
and procedures in place to insure that
it is accessible only to authorized sys-
tems users; and

(2) A project shall undertake no
major modifications to system design
without prior grantor agency approval.

(ii) [Reserved]
(j) A project shall notify the grantor

agency prior to initiation of formal in-
formation exchange procedures with
any Federal, State, regional, or other
information systems not indicated in
the grant documents as initially ap-
proved at time of award.

(k) A project shall make assurances
that there will be no purchase or use in
the course of the project of any elec-
tronic, mechanical, or other device for
surveillance purposes that is in viola-
tion of the provisions of the Electronic
Communications Privacy Act of 1986,
Public Law 99–508, 18 U.S.C. 2510–2520,
2701–2709 and 3121–3125, or any applica-
ble State statute related to wire-
tapping and surveillance.

(l) A project shall make assurances
that there will be no harassment or in-
terference with any lawful political ac-

tivities as part of the intelligence oper-
ation.

(m) A project shall adopt sanctions
for unauthorized access, utilization, or
disclosure of information contained in
the system.

(n) A participating agency of an
interjurisdictional intelligence system
must maintain in its agency files infor-
mation which documents each submis-
sion to the system and supports com-
pliance with project entry criteria.
Participating agency files supporting
system submissions must be made
available for reasonable audit and in-
spection by project representatives.
Project representatives will conduct
participating agency inspection and
audit in such a manner so as to protect
the confidentiality and sensitivity of
participating agency intelligence
records.

(o) The Attorney General or designee
may waive, in whole or in part, the ap-
plicability of a particular requirement
or requirements contained in this part
with respect to a criminal intelligence
system, or for a class of submitters or
users of such system, upon a clear and
convincing showing that such waiver
would enhance the collection, mainte-
nance or dissemination of information
in the criminal intelligence system,
while ensuring that such system would
not be utilized in violation of the pri-
vacy and constitutional rights of indi-
viduals or any applicable state or fed-
eral law.

§ 23.30 Funding guidelines.
The following funding guidelines

shall apply to all Crime Control Act
funded discretionary assistance awards
and Bureau of Justice Assistance (BJA)
formula grant program subgrants, a
purpose of which is to support the oper-
ation of an intelligence system. Intel-
ligence systems shall only be funded
where a grantee/subgrantee agrees to
adhere to the principles set forth above
and the project meets the following
criteria:

(a) The proposed collection and ex-
change of criminal intelligence infor-
mation has been coordinated with and
will support ongoing or proposed inves-
tigatory or prosecutorial activities re-
lating to specific areas of criminal ac-
tivity.
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(b) The areas of criminal activity for
which intelligence information is to be
utilized represent a significant and rec-
ognized threat to the population and:

(1) Are either undertaken for the pur-
pose of seeking illegal power or profits
or pose a threat to the life and prop-
erty of citizens; and

(2) Involve a significant degree of
permanent criminal organization; or

(3) Are not limited to one jurisdic-
tion.

(c) The head of a government agency
or an individual with general policy
making authority who has been ex-
pressly delegated such control and su-
pervision by the head of the agency
will retain control and supervision of
information collection and dissemina-
tion for the criminal intelligence sys-
tem. This official shall certify in writ-
ing that he or she takes full respon-
sibility and will be accountable for the
information maintained by and dis-
seminated from the system and that
the operation of the system will be in
compliance with the principles set
forth in § 23.20.

(d)(1) Where the system is an inter-
jurisdictional criminal intelligence
system, the governmental agency
which exercises control and supervision
over the operation of the system shall
require that the head of that agency or
an individual with general policy-
making authority who has been ex-
pressly delegated such control and su-
pervision by the head of the agency:

(i) Assume official responsibility and
accountability for actions taken in the
name of the joint entity, and

(ii) Certify in writing that the offi-
cial takes full responsibility and will
be accountable for insuring that the in-
formation transmitted to the inter-
jurisdictional system or to participat-
ing agencies will be in compliance with
the principles set forth in § 23.20.

(2) The principles set forth in § 23.20
shall be made part of the by-laws or op-
erating procedures for that system.
Each participating agency, as a condi-
tion of participation, must accept in
writing those principles which govern
the submission, maintenance and dis-
semination of information included as
part of the interjurisdictional system.

(e) Intelligence information will be
collected, maintained and disseminated

primarily for State and local law en-
forcement efforts, including efforts in-
volving Federal participation.

§ 23.40 Monitoring and auditing of
grants for the funding of intel-
ligence systems.

(a) Awards for the funding of intel-
ligence systems will receive specialized
monitoring and audit in accordance
with a plan designed to insure compli-
ance with operating principles as set
forth in § 23.20. The plan shall be ap-
proved prior to award of funds.

(b) All such awards shall be subject
to a special condition requiring compli-
ance with the principles set forth in
§ 23.20.

(c) An annual notice will be published
by OJP which will indicate the exist-
ence and the objective of all systems
for the continuing interjurisdictional
exchange of criminal intelligence infor-
mation which are subject to the 28 CFR
part 23 Criminal Intelligence Systems
Policies.

PART 24—IMPLEMENTATION OF THE
EQUAL ACCESS TO JUSTICE ACT
IN DEPARTMENT OF JUSTICE AD-
MINISTRATIVE PROCEEDINGS

Subpart A—General Provisions

Sec.
24.101 Purpose of these rules.
24.102 Definitions.
24.103 Proceedings covered.
24.104 Applicability to Department of Jus-

tice proceedings.
24.105 Eligibility of applicants.
24.106 Standards for awards.
24.107 Allowable fees and other expenses.

Subpart B—Information Required From
Applicants

24.201 Contents of application.
24.202 Net worth exhibit.
24.203 Documentation of fees and expenses.
24.204 Time for submission of application.

Subpart C—Procedures for Considering
Applications

24.301 Filing and service of documents.
24.302 Answer to application.
24.303 Comments by other parties.
24.304 Settlement.
24.305 Extensions of time.
24.306 Decision on application.
24.307 Department review.
24.308 Judicial review.
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24.309 Payment of award.

AUTHORITY: 5 U.S.C. 504(c)(1).

SOURCE: Order No. 975–82, 47 FR 15776, Apr.
13, 1982, unless otherwise noted.

Subpart A—General Provisions

§ 24.101 Purpose of these rules.

These rules are adopted by the De-
partment of Justice pursuant to sec-
tion 504 of title 5, U.S. Code, as amend-
ed by section 203(a)(1) of the Equal Ac-
cess to Justice Act, Public Law No. 96–
481. Under the Act, an eligible party
may receive an award for attorney fees
and other expenses when it prevails
over the Department in an adversary
adjudication under 5 U.S.C. 554 before
the Department, unless the Depart-
ment’s position as a party to the pro-
ceeding was substantially justified or
special circumstances make an award
unjust. The purpose of these rules is to
establish procedures for the submission
and consideration of applications for
awards against the Department.

§ 24.102 Definitions.

As used in this part:
(a) The Act means section 504 of title

5, U.S. Code, as amended by section
203(a)(1) of the Equal Access to Justice
Act, Public Law No. 96–481.

(b) Adversary adjudication means an
adjudication under 5 U.S.C. 554 in
which the position of the United States
is represented by counsel or otherwise,
but excludes an adjudication for the
purpose of establishing or fixing a rate
or for the purpose of granting or re-
viewing a license.

(c) Adjudicative officer means the offi-
cial, without regard to whether the of-
ficial is designated as an administra-
tive law judge, a hearing officer or ex-
aminer, or otherwise, who presided at
the adversary adjudication.

(d) Department refers to the relevant
departmental component which is con-
ducting the adversary adjudication
(e.g., Drug Enforcement Administra-
tion or Office of Justice Assistance, Re-
search, and Statistics).

(e) Proceeding means an adversary ad-
judication as defined in § 24.102(b)
above.

§ 24.103 Proceedings covered.

(a) These rules apply to adversary ad-
judications required by statute to be
conducted by the Department under 5
U.S.C. 554. Specifically, the proceed-
ings conducted by the Department to
which these rules apply are:

(1) Hearings conducted by the Drug
Enforcement Administration (DEA) in
connection with suspension or revoca-
tion of registration of manufacturers,
distributors, and dispensers of con-
trolled substances under 21 U.S.C.
824(c) and 21 CFR 1301.51; suspension or
revocation of import and export reg-
istrations pursuant to 21 U.S.C. 958 and
21 CFR 1311.51;

(2) Hearings conducted by DEA in
connection with the scheduling of
drugs pursuant to 21 U.S.C. 811(a) and
21 CFR 1308.41;

(3) Handicap discrimination hearings
conducted by the Department under 29
U.S.C. 794a(a) and 28 CFR 42.109(d);

(4) Title VI civil rights hearings con-
ducted by the Department under 42
U.S.C. 2000d–1 and 28 CFR 42.109(d);

(5) Grant denial and grant termi-
nation hearings conducted by the Of-
fice of Justice Assistance, Research,
and Statistics (OJARS), the National
Institute of Justice (NIJ), the Bureau
of Justice Statistics (BJS) and the Of-
fice of Juvenile Justice and Delin-
quency Prevention (OJJDP), or the
Law Enforcement Assistance Adminis-
tration (LEAA) under 42 U.S.C. 3783 and
28 CFR part 18; and

(6) Civil rights hearings conducted by
OJARS under 42 U.S.C. 3789d and 28
CFR 42.214–15.

(b) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

§ 24.104 Applicability to Department of
Justice proceedings.

The Act applies to an adversary adju-
dication pending before the Depart-
ment at any time between October 1,
1981 and September 30, 1984. This in-
cludes proceedings begun before Octo-
ber 1, 1981 if final Department action
has not been taken before that date,
and proceedings pending on September
30, 1984.
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§ 24.105 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a pre-
vailing party in the adversary adju-
dication for which it seeks an award.
The term ‘‘party’’ is defined in 5 U.S.C.
551(3). The applicant must show that it
meets all conditions of eligibility set
out in this subpart and in subpart B.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $5 million and not
more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and not more
than 500 employees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the adversary adjudication
was initiated.

§ 24.106 Standards for awards.
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding
unless (1) the position of the Depart-
ment as a party to the proceeding was
substantially justified or (2) special
circumstances make the award sought
unjust. No presumption arises that the
agency’s position was not substantially
justified simply because the agency did
not prevail.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceedings.

§ 24.107 Allowable fees and other ex-
penses.

(a) The following fees and other ex-
penses are allowable under the Act:

(1) Reasonable expenses of expert wit-
nesses;

(2) Reasonable cost of any study,
analysis, engineering report, test, or
project which the Department finds
necessary for the preparation of the
party’s case;

(3) Reasonable attorney or agent fees;
(b) The amount of fees awarded will

be based upon the prevailing market
rates for the kind and quality of serv-
ices furnished, except that

(1) Compensation for an expert wit-
ness will not exceed the highest rate
paid by the Department for expert wit-
nesses; and

(2) Attorney or agent fees will not be
in excess of $75 per hour.

Subpart B—Information Required
From Applicants

§ 24.201 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the proceed-
ing for which an award is sought. The
application shall show that the appli-
cant has prevailed and identify the po-
sition of the Department in the pro-
ceeding that the applicant alleges was
not substantially justified.

(b) The application shall include a
statement that the applicant’s net
worth as of the time the proceeding
was initiated did not exceed $1 million
if the applicant is an individual (other
than a sole owner of an unincorporated
business seeking an award in that ca-
pacity) or $5 million in the case of all
other applicants. An applicant may
omit this statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code of 1954 (26 U.S.C. 501(c)(3))
and is exempt from taxation under sec-
tion 501(a) of the Code or, in the case of
such an organization not required to
obtain a ruling from the Internal Reve-
nue Service on its exempt status, a
statement that describes the basis for
the applicant’s belief that it qualifies
under section 501(c)(3) of the Code; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).
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(c) If the applicant is a partnership,
corporation, association, or organiza-
tion, or a sole owner of an unincor-
porated business, the application shall
state that it did not have more than 500
employees at the time the proceeding
was initiated, giving the number of its
employees and describing briefly the
type and purpose of its organization or
business.

(d) The application shall itemize the
amount of fees and expenses for which
an award is sought.

(e) The application may include any
other matters that the applicant be-
lieves should be considered in deter-
mining whether and in what amount an
award should be made.

(f) The application shall be signed by
the applicant with respect to the eligi-
bility of the applicant and by the at-
torney of the applicant with respect to
fees and expenses sought. The applica-
tion shall contain or be accompanied
by a written verification under oath or
affirmation under penalty of perjury
that the information provided in the
application and all accompanying ma-
terial is true and complete to the best
of the signer’s information and belief.

§ 24.202 Net worth exhibit.
(a) Each applicant except a qualified

tax exempt organization or a qualified
cooperative must submit with its appli-
cation a detailed exhibit showing its
net worth at the time the proceeding
was initiated. If any individual, cor-
poration, or other entity directly or in-
directly controls or owns a majority of
the voting shares or other interest of
the applicant, or if the applicant di-
rectly or indirectly owns or controls a
majority of the voting shares of other
interest of any corporation or other en-
tity, the exhibit must include a show-
ing of the net worth of all such affili-
ates or of the applicant including the
affiliates. The exhibit may be in any
form convenient to the applicant, pro-
vided that it makes full disclosure of
the applicant’s and any affiliates’ as-
sets and liabilities and is sufficient to
determine whether the applicant quali-
fies under the standards of 5 U.S.C.
504(b)(1)(B)(i). The adjudicative officer
may require an applicant to file addi-
tional information to determine the
applicant’s eligibility for an award.

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or
obligations incurred by, the applicant
or any affiliate, occurring in the one-
year period prior to the date on which
the proceeding was initiated, that re-
duced the net worth of the applicant
and its affiliates below the applicable
net worth ceiling. If there were no such
transactions, the applicant shall so
state.

(c) The net worth exhibit shall be in-
cluded in the public record of the pro-
ceeding.

§ 24.203 Documentation of fees and ex-
penses.

(a) The application shall be accom-
panied by full documentation of the
fees and expenses, including the cost of
any study, engineering report, test, or
project, for which an award is sought.

(b) The documentation shall include
an affidavit from any attorney, agent,
or expert witness representing or ap-
pearing in behalf of the party, stating
the actual time expended and the rate
at which fees and other expenses were
computed and describing the specific
services performed.

(1) The affidavit shall state the serv-
ices performed. In order to establish
the hourly rate, the affidavit shall
state the hourly rate which is billed
and paid by the majority of clients dur-
ing the relevant time periods.

(2) If no hourly rate is paid by the
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency
basis, the attorney or agent shall pro-
vide information about two attorneys
or agents with similar experience, who
perform similar work, stating their
hourly rate.

(c) The documentation shall also in-
clude a description of any expenses for
which reimbursement is sought and a
statement of the amounts paid and
payable by the applicant or by any
other person or entity for the services
provided.

(d) The adjudicative officer may re-
quire the applicant to provide vouch-
ers, receipts, or other substantiation
for any expenses claimed.
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§ 24.204 Time for submission of appli-
cation.

(a) An application must be filed no
later than 30 days after final disposi-
tion of the proceeding. If review or re-
consideration is sought or taken of a
decision as to which an applicant be-
lieves it has prevailed, action on the
award of fees shall be stayed pending
final disposition of the underlying con-
troversy.

(b) Final disposition means the later
of:

(1) The date on which the final agen-
cy decision is issued,

(2) The date on which a petition for
rehearing or reconsideration is dis-
posed of, or

(3) The date of final resolution of the
proceeding, such as settlement or vol-
untary dismissal, which is not subject
to a petition for rehearing or reconsid-
eration.

Subpart C—Procedures for
Considering Applications

§ 24.301 Filing and service of docu-
ments.

An application for an award and any
other pleading or document related to
the application shall be filed and
served on all parties to the proceeding
in the same manner as other pleadings
in the proceeding.

§ 24.302 Answer to application.
(a) Within 30 calendar days after

service of the application, Department
counsel may file an answer. If Depart-
ment counsel fails to answer or other-
wise fails to contest or settle the appli-
cation, the adjudicative officer may
upon a satisfactory showing of entitle-
ment by the applicant make an award
for the applicant’s fees and other ex-
penses under 5 U.S.C. 504.

(b) If Department counsel and appli-
cant believe that they can reach a set-
tlement concerning the award, Depart-
ment counsel may file a statement of
intent to negotiate. The filing of such
a statement shall extend the time for
filing an answer an additional 30 days.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on to sup-
port the objection. If the answer is

based on any alleged facts not already
reflected in the record of the proceed-
ing, Department counsel shall include
with the answer either a supporting af-
fidavit or a request for further filings
or other action.

§ 24.303 Comments by other parties.

Any party to a proceeding other than
the applicant and Department counsel
may file comments on an application
within 30 calendar days after it is
served or on an answer within 15 cal-
endar days after it is served.

§ 24.304 Settlement.

A prevailing party and Department
counsel may agree on a proposed set-
tlement of an award before final action
on the application, either in connec-
tion with a settlement of the underly-
ing proceeding or after the underlying
proceeding has been concluded. If the
party and Department counsel agree on
a proposed settlement of an award be-
fore an application has been filed, the
application shall be filed with the pro-
posed settlement.

§ 24.305 Extensions of time.

(a) The adjudicative officer may on
motion and for good cause shown grant
extensions of time other than for filing
an application for fees and expenses
after final disposition in the adversary
adjudication.

(b) Ordinarily, the determination of
an award will be made on the basis of
the written record of the underlying
proceeding and the filings required or
permitted by the foregoing sections of
these rules. However, the adjudicative
officer may sua sponte or on motion of
any party to the proceedings require or
permit further filings or other action,
such as an informal conference, oral ar-
gument, additional written submis-
sions, or an evidentiary hearing. Such
further action shall occur only when
necessary for full and fair resolution of
the issues arising from the application
and shall take place as promptly as
possible. A motion for further filings or
other action shall specifically identify
the information sought on the disputed
issues and shall explain why the fur-
ther filings or other action is necessary
to resolve the issues.
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(c) In the event that an evidentiary
hearing is required or permitted by the
adjudicative officer, such hearing and
any related filings or other action re-
quired or permitted shall be conducted
pursuant to the procedural rules gov-
erning adversary adjudications con-
ducted by the Department component
in which the underlying adversary ad-
judication was conducted.

§ 24.306 Decision on application.
The adjudicative officer shall

promptly issue a decision on the appli-
cation which shall include proposed
written findings and conclusions on
such of the following as are relevant to
the decision:

(a) The applicant’s status as a pre-
vailing party;

(b) The applicant’s qualification as a
‘‘party’’ under 5 U.S.C. 504(b)(1)(B);

(c) Whether the Department’s posi-
tion as a party to the proceeding was
substantially justified;

(d) Whether special circumstances
make an award unjust;

(e) Whether the applicant during the
course of the proceedings engaged in
conduct that unduly and unreasonably
protracted the final resolution of the
matter in controversy; and

(f) The amounts, if any, awarded for
fees and other expenses, with reasons
for any difference between the amount
requested and the amount awarded.

§ 24.307 Department review.
The decision of the adjudicative offi-

cer will be reviewed to the extent per-
mitted by law by the Department in
accordance with the Department’s pro-
cedures for the type of proceeding in-
volved. The Department will issue the
final decision on the application.

§ 24.308 Judicial review.
Judicial review of final Department

decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§ 24.309 Payment of award.
An applicant seeking payment of an

award shall submit a copy of the final
decision granting the award to the De-
partment’s Accounting Office for proc-
essing. A statement that review of the
underlying decision is not being sought
in the United States courts, or that the

process for seeking review of the award
has been completed, must also be in-
cluded.

PART 26—IMPLEMENTATION OF
DEATH SENTENCES IN FEDERAL
CASES

Sec.
26.1 Applicability.
26.2 Proposed Judgment and Order.
26.3 Date, time, place, and method of execu-

tion.
26.4 Other execution procedures.
26.5 Attendance at or participation in exe-

cutions by Department of Justice person-
nel.

AUTHORITY: 5 U.S.C. 301; 18 U.S.C. 4001(b),
4002; 28 U.S.C. 509, 510.

SOURCE: Order No. 1655–93, 57 FR 4901, Jan.
19, 1993, unless otherwise noted.

§ 26.1 Applicability.
The regulations of this part apply

whenever a sentencing hearing con-
ducted in a United States District
Court has resulted in a recommenda-
tion or determination that a criminal
defendant be sentenced to death for
commission of an offense described in
any federal statute.

§ 26.2 Proposed Judgment and Order.
(a) Whenever this part becomes appli-

cable, the attorney for the government
shall promptly file with the sentencing
court a proposed Judgment and Order.
The proposed Judgment and Order
shall state, in addition to any other
matters required by law or otherwise
appropriate, that:

(1) The sentence shall be executed by
a United States Marshal designated by
the Director of the United States Mar-
shals Service;

(2) The sentence shall be executed by
intravenous injection of a lethal sub-
stance or substances in a quantity suf-
ficient to cause death;

(3) The sentence shall be executed on
a date and at a place designated by the
Director of the Federal Bureau of Pris-
ons; and

(4) The prisoner under sentence of
death shall be committed to the cus-
tody of the Attorney General or his au-
thorized representative for appropriate
detention pending execution of the sen-
tence.
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(b) The attorney for the government
shall append to the proposed Judgment
and Order a Return by which the des-
ignated United States Marshal may in-
form the court that the sentence of
death has been executed.

§ 26.3 Date, time, place, and method of
execution.

(a) Except to the extent a court or-
ders otherwise, a sentence of death
shall be executed:

(1) On a date and at a time des-
ignated by the Director of the Federal
Bureau of Prisons, which date shall be
no sooner than 60 days from the entry
of the judgment of death. If the date
designated for execution passes by rea-
son of a stay of execution, then a new
date shall be designated promptly by
the Director of the Federal Bureau of
Prisons when the stay is lifted;

(2) At a federal penal or correctional
institution designated by the Director
of the Federal Bureau of Prisons;

(3) By a United States Marshal des-
ignated by the Director of the United
States Marshals Service, assisted by
additional personnel selected by the
Marshal and the Warden of the des-
ignated institution and acting at the
direction of the Marshal; and

(4) By intravenous injection of a le-
thal substance or substances in a quan-
tity sufficient to cause death, such sub-
stance or substances to be determined
by the Director of the Federal Bureau
of Prisons and to be administered by
qualified personnel selected by the
Warden and acting at the direction of
the Marshal.

(b) Unless the President interposes,
the United States Marshal shall not
stay execution of the sentence on the
basis that the prisoner has filed a peti-
tion for executive clemency.

§ 26.4 Other execution procedures.

Except to the extent a court orders
otherwise:

(a) The Warden of the designated in-
stitution shall notify the prisoner
under sentence of death of the date des-
ignated for execution at least 20 days
in advance, except when the date fol-
lows a postponement of fewer than 20
days of a previously scheduled and no-
ticed date of execution, in which case

the Warden shall notify the prisoner as
soon as possible.

(b) Beginning seven days before the
designated date of execution, the pris-
oner shall have access only to his spir-
itual advisers (not to exceed two), his
defense attorneys, members of his fam-
ily, and the officers and employees of
the institution. Upon approval of the
Director of the Federal Bureau of Pris-
ons, the Warden may grant access to
such other proper persons as the pris-
oner may request.

(c) In addition to the Marshal and
Warden, the following persons shall be
present at the execution:

(1) Necessary personnel selected by
the Marshal and Warden;

(2) Those attorneys of the Depart-
ment of Justice whom the Deputy At-
torney General determines are nec-
essary;

(3) Not more than the following num-
bers of person selected by the prisoner:

(i) One spiritual adviser;
(ii) Two defense attorneys; and
(iii) Three adult friends or relatives;

and
(4) Not more than the following num-

bers of persons selected by the Warden:
(i) Eight citizens; and
(ii) Ten representatives of the press.
(d) No other person shall be present

at the execution, unless leave for such
person’s presence is granted by the Di-
rector of the Federal Bureau of Pris-
ons. No person younger than 18 years of
age shall witness the execution.

(e) The Warden should notify those
individuals described in paragraph (c)
of this section as soon as practicable
before the designated time of execu-
tion.

(f) No photographic or other visual or
audio recording of the execution shall
be permitted.

(g) After the execution has been car-
ried out, qualified personnel selected
by the Warden shall conduct an exam-
ination of the body of the prisoner to
determine that death has occurred and
shall inform the Marshal and Warden
of his determination. Upon notification
of prisoner’s death, the Marshal shall
complete and sign the Return described
in § 26.2(b) or any similar document and
shall file such document with the sen-
tencing court.
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(h) The remains of the prisoner shall
be disposed of according to procedures
established by the Director of the Fed-
eral Bureau of Prisons.

§ 26.5 Attendance at or participation
in executions by Department of Jus-
tice personnel.

No officer or employee of the Depart-
ment of Justice shall be required to be
in attendance at or to participate in
any execution if such attendance or
participation is contrary to the moral
or religious convictions of the officer
or employee, or if the employee is a
medical professional who considers
such participation or attendance con-
trary to medical ethics. For purposes
of this section, the term ‘‘participa-
tion’’ includes personal preparation of
the condemned individual and the ap-
paratus used for execution and super-
vision of the activities of other person-
nel in carrying out such activities.

PART 29—MOTOR VEHICLE THEFT
PREVENTION ACT REGULATIONS

Sec.
29.1 Purpose.
29.2 Definitions.
29.3 Administration by the Bureau of Jus-

tice Assistance.
29.4 Election to participate by states and

localities.
29.5 Notification of law enforcement offi-

cials.
29.6 Limited participation by states and lo-

calities permitted.
29.7 Withdrawal from the program by states

and localities.
29.8 Motor vehicle owner participation.
29.9 Motor vehicles for hire.
29.10 Owner withdrawal from the program.
29.11 Sale or other transfer of an enrolled

vehicle.
29.12 Specified conditions under which stops

may be authorized.
29.13 No new conditions without consent.

AUTHORITY: 28 U.S.C. 509, 510; 42 U.S.C.
14171.

SOURCE: 61 FR 40725, Aug. 6, 1996, unless
otherwise noted.

§ 29.1 Purpose.
(a) The purpose of this part is to im-

plement the Motor Vehicle Theft Pre-
vention Act, 42 U.S.C. 14171, which re-
quires the Attorney General to de-
velop, in cooperation with the states, a

national voluntary motor vehicle theft
prevention program. The program will
be implemented by states and local-
ities, at their sole option.

(b) Under this program, individual
motor vehicle owners voluntarily sign
a consent form in which the owner

(1) Indicates that the identified vehi-
cle is not normally operated under cer-
tain specified conditions and

(2) Agrees to display a program decal
or license plate on the vehicle and to
permit law enforcement officials in any
jurisdiction to stop the motor vehicle
if it is being operated under specified
conditions and take reasonable steps to
determine whether the vehicle is being
operated by or with the permission of
the owner.

(c) The regulations set forth in this
part establish the conditions under
which an owner may consent to having
his or her vehicle stopped and the man-
ner in which a State or locality may
elect to participate.

§ 29.2 Definitions.

For the purposes of this part:
(a) The Act or the MVTPA means the

Motor Vehicle Theft Prevention Act.
(b) Owner means the person or per-

sons whose name(s) appear(s) on the
certificate of title or to whom the car
is registered. In the instance of a new
vehicle awaiting sale or lease or in the
instance of a used vehicle where the
title has been assigned to a dealership,
the term ‘‘owner’’ shall be construed to
mean new and used automobile dealer-
ships.

(c) The Program refers to the National
Voluntary Motor Vehicle Theft Preven-
tion Program implemented pursuant to
the Motor Vehicle Prevention Act.

§ 29.3 Administration by the Bureau of
Justice Assistance.

The Director of the Bureau of Justice
Assistance shall administer this Pro-
gram and shall issue guidelines govern-
ing the operational aspects of it, in-
cluding the design and production of a
standardized, universally recognizable
MVTPA reflective decal, as well as
model consent and registration forms.
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§ 29.4 Election to participate by states
and localities.

(a) Any State or locality that wishes
to participate in the program shall reg-
ister with the BJA and request pro-
gram enrollment materials. Registra-
tion forms will be available upon re-
quest. Participation in the program is
wholly voluntary on the part of the
State or locality.

(b) By electing to participate in the
program, a State or locality agrees to
do the following:

(1) Make program enrollment mate-
rials, including consent forms, avail-
able to interested motor vehicle own-
ers;

(2) Collect completed consent forms;
(3) Provide enrolled motor vehicle

owners with the decal(s), and license
plate(s) applicable to their program
condition or conditions and instruc-
tions governing program participation;

(4) Take the necessary steps to au-
thorize law enforcement officials to
stop motor vehicles enrolled in the pro-
gram; and

(5) Comply with any other regula-
tion(s) or guideline(s) governing par-
ticipation in this program.

§ 29.5 Notification of law enforcement
officials.

In addition to the actions enumer-
ated in § 29.4(b), as a condition of par-
ticipating in the program, a State or
locality must agree to take reasonable
steps to ensure that law enforcement
officials under its jurisdiction are fa-
miliar with the program and with the
conditions under which motor vehicles
may be stopped.

§ 29.6 Limited participation by states
and localities permitted.

A State or locality need not author-
ize the stopping of motor vehicles
under all sets of conditions specified
under the program in order to partici-
pate in the program.

§ 29.7 Withdrawal from the program
by states and localities.

Any participating State or locality
may withdraw from the program at
any time by sending written notifica-
tion to BJA and by notifying partici-
pating owners individually by mail of
the decision to withdraw.

§ 29.8 Motor vehicle owner participa-
tion.

In order to participate in this pro-
gram, the owner(s) of a motor vehicle
must sign a program consent form and
register with a participating State or
locality. If the vehicle is registered to
more than one person, both owners
must sign the consent form. By enroll-
ing in the federal program, the
owner(s) of the motor vehicle—

(a) State(s) that the vehicle is not
normally operated under the specified
conditions; and

(b) Agree(s) to:
(1) Display the program decals or de-

vices on the owner’s vehicle;
(2) Permit law enforcement officials

in any State or locality to stop the
motor vehicle if the vehicle is being op-
erated under the specified conditions
and take reasonable steps to determine
whether the vehicle is being operated
by or with the permission of the owner;

(3) Expressly advise any borrower of
the vehicle of the existence of this
agreement, and that such user will be
subject to being stopped by law en-
forcement officials if the vehicle is
being operated under the specified con-
dition(s) even if the officials have no
other basis for believing the vehicle is
being operated unlawfully; and

(4) Comply with any other regula-
tion(s) or guideline(s) governing par-
ticipation in this program.

§ 29.9 Motor vehicles for hire.
(a) Any person who is in the business

of renting or leasing motor vehicles
and who rents or leases a motor vehicle
on which a program decal or device is
affixed shall notify the person to whom
the motor vehicle is rented or leased
about the program, prior to transfer-
ring possession of the vehicle.

(b) The notice required by this sec-
tion shall be printed in bold type in the
rental or lease agreement, and on the
envelope in which the rental agreement
is placed. The notice provision in the
rental or lease agreement must utilize
a larger font than the standard type in
the agreement. The notice must state
that the motor vehicle may be stopped
by law enforcement officials if it is op-
erated under the conditions specified
by the program in which the car is en-
rolled even if the officials have no
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other basis for believing that the vehi-
cle is being operated unlawfully.

(c) Failure to provide the notice re-
quired by this section to a renter or
lessee may result in the assessment of
a civil penalty by the Assistant Attor-
ney General, Civil Division, or his or
her designee, of an amount not to ex-
ceed $5,000. No penalty shall be as-
sessed unless the person charged has
been given notice and an opportunity
for a hearing of such charge.

§ 29.10 Owner withdrawal from the
program.

An owner may withdraw from the
program at any time by completely re-
moving the program decal and chang-
ing the license plate if necessary. The
owner is also encouraged to notify the
participating agency in writing of such
withdrawal.

§ 29.11 Sale or other transfer of an en-
rolled vehicle.

Upon the transferral of ownership of
an enrolled vehicle, the transferring
owner must completely remove the
program decals, change the license
plate(s) if necessary, and is encouraged
to notify the participating agency in
writing of the transfer of ownership of
the vehicle.

§ 29.12 Specified conditions under
which stops may be authorized.

A motor vehicle owner may volun-
tarily enroll his or her vehicle(s) and
give written consent to law enforce-
ment official to stop the vehicle if it is
being operated under any or all the
conditions set forth in this section. For
each condition, the owner(s) must
grant consent and affix a separate
decal, device, or license plate.

(a) Time. A motor vehicle owner may
authorize law enforcement officers to
stop the enrolled vehicle if it is being
operated between the hours of 1:00 AM
and 5:00 AM. By enrolling in a program
with this condition, the owner must
state that the vehicle is not normally
operated between the specified hours,
and that the owner understands that
the operation of the vehicle between
those hours provides sufficient grounds
for a law enforcement officer to reason-
ably believe that the vehicle is not
being operated by or with the consent

of the owner, even if the law enforce-
ment official has no other basis for be-
lieving that the vehicle is being oper-
ated unlawfully.

(b) Border crossing or port entry. A
motor vehicle owner may authorize law
enforcement officers to stop the en-
rolled vehicle if it crosses, is about to
cross or is about to be transported
across a United States land border, or
if it enters a United States port. For
purposes of this section, the phrase
‘‘about to cross a United States land
border’’ means the vehicle is operated
or transported within one mile of a
United States land border. Participat-
ing States or localities may implement
this provision in accordance with local
conditions, provided that a participat-
ing State or locality may not extend
the applicable geographic area beyond
one mile from the United States land
border. By enrolling in a program with
this condition, the owner must state
that the vehicle is not normally driven
across a border or into a port, and that
the owner understands that the oper-
ation or transport of the vehicle within
a mile of a United States land border
or into a port provides sufficient
grounds for a law enforcement officer
to believe that the vehicle is not being
operated by or with the consent of the
owner even if the law enforcement offi-
cer has no other basis for believing
that the vehicle is being operated un-
lawfully.

§ 29.13 No new conditions without con-
sent.

After the program has begun, new
conditions under which a vehicle may
be stopped may only be added to an ex-
isting program if the owner consents to
the new condition or conditions.

PART 30—INTERGOVERNMENTAL
REVIEW OF DEPARTMENT OF JUS-
TICE PROGRAMS AND ACTIVITIES

Sec.
30.1 What is the purpose of these regula-

tions?
30.2 What definitions apply to these regula-

tions?
30.3 What programs and activities of the

Department are subject to these regula-
tions?

30.4 What are the Attorney General’s gen-
eral responsibilities under the Order?
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30.5 What is the Attorney General’s obliga-
tion with respect to Federal interagency
coordination?

30.6 What procedures apply to the selection
of programs and activities under these
regulations?

30.7 How does the Attorney General com-
municate with state and local officials
concerning the Department’s programs
and activities?

30.8 How does the Attorney General provide
an opportunity to comment on proposed
Federal financial assistance and direct
Federal development?

30.9 How does the Attorney General receive
and respond to comments?

30.10 How does the Attorney General make
efforts to accommodate intergovern-
mental concerns?

30.11 What are the Attorney General’s obli-
gations in interstate situations?

30.12 How may a state simplify, consolidate,
or substitute federally required state
plans?

30.13 May the Attorney General waive any
provision of these regulations?

AUTHORITY: Executive Order 12372, July 14,
1982 (47 FR 30959), as amended April 8, 1983 (48
FR 15887); Sec. 401 of the Intergovernmental
Cooperation Act of 1968 as amended (31
U.S.C. 6506); Sec. 204 of the Demonstration
Cities and Metropolitan Development Act of
1966 as amended (42 U.S.C. 3334).

SOURCE: Order No. 1018–83, 48 FR 29246,
June 24, 1983, unless otherwise noted.

§ 30.1 What is the purpose of these reg-
ulations?

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations
also implement applicable provisions of
section 401 of the Intergovernmental
Cooperation Act of 1968 and section 204
of the Demonstration Cities and Metro-
politan Development Act of 1966.

(b) These regulations are intended to
foster an intergovernmental partner-
ship and a strengthened Federalism by
relying on state processes and on state,
areawide, regional, and local coordina-
tion for review of proposed federal fi-
nancial assistance and direct federal
development.

(c) These regulations are intended to
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at
law by a party against the Department
or its officers.

§ 30.2 What definitions apply to these
regulations?

Department means the U.S. Depart-
ment of Justice.

Order means Executive Order 12372,
issued July 14, 1982, and amended April
8, 1983 and titled ‘‘Intergovernmental
Review of Federal Programs.’’

Attorney General means the Attorney
General or an official or employee of
the Department acting for the Attor-
ney General under a delegation of au-
thority.

State means any of the 50 states, the
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.

§ 30.3 What programs and activities of
the Department are subject to these
regulations?

The Attorney General publishes in
the FEDERAL REGISTER a list of the De-
partment’s programs and activities
that are subject to these regulations
and identifies which of these are sub-
ject to the requirements of section 204
of the Demonstration Cities and Metro-
politan Development Act.

§ 30.4 What are the Attorney General’s
general responsibilities under the
Order?

(a) The Attorney General provides
opportunities for consultation by elect-
ed officials of those state and local
governments that would provide the
non-federal funds for, or that would be
directly affected by, proposed federal
financial assistance from, or direct fed-
eral development by, the Department.

(b) If a state adopts a process under
the Order to review and coordinate pro-
posed federal financial assistance and
direct federal development, the Attor-
ney General, to the extent permitted
by law:

(1) Uses the state process to deter-
mine official views of state and local
elected officials;

(2) Communicates with state and
local elected officials as early in a pro-
gram planing cycle as is reasonably
feasible to explain specific plans and
actions;
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(3) Makes efforts to accommodate
state and local elected officials’ con-
cerns with proposed federal financial
assistance and direct federal develop-
ment that are communicated through
the state process;

(4) Allows the states to simplify and
consolidate existing federally required
state plan submissions;

(5) Where state planning and budget-
ing systems are sufficient and where
permitted by law, encourages the sub-
stitution of state plans for federally re-
quired state plans;

(6) Seeks the coordination of views of
affected state and local elected offi-
cials in one state with those of another
state when proposed federal financial
assistance or direct federal develop-
ment has an impact on interstate met-
ropolitan urban centers or other inter-
state areas; and

(7) Support state and local govern-
ments by discouraging the reauthoriza-
tion or creations of any planning orga-
nization which is federally-funded,
which has a limited purpose, and which
is not adequately representative of, or
accountable to, state or local elected
officials.

(c) In considering comments received
under these regulations, the Attorney
General considers the objectives set
forth in 31 U.S.C. 6506(b).

§ 30.5 What is the Attorney General’s
obligation with respect to Federal
interagency coordination?

The Attorney General, to the extent
practicable, consults with and seeks
advice from all other substantially af-
fected federal departments and agen-
cies in an effort to assure full coordina-
tion between such agencies and the De-
partment regarding programs and ac-
tivities covered under these regula-
tions.

§ 30.6 What procedures apply to the se-
lection of programs and activities
under these regulations?

(a) A state may select any program
or activity published in the FEDERAL
REGISTER in accordance with § 30.3 of
this part for intergovernmental review
under these regulations. Each state,
before selecting programs and activi-

ties, shall consult with local elected of-
ficials.

(b) Each state that adopts a process
shall notify the Attorney General of
the Department’s programs and activi-
ties selected for that process.

(c) A state may notify the Attorney
General of changes in its selections at
any time. For each change, the state
shall submit to the Attorney General
an assurance that the state has con-
sulted with local elected officials re-
garding the change. The Department
may establish deadlines by which
states are required to inform the At-
torney General of changes in their pro-
gram selections.

(d) The Attorney General uses a
State’s process as soon as feasible, de-
pending on individual programs and ac-
tivities, after the Attorney General is
notified of its selections.

§ 30.7 How does the Attorney General
communicate with state and local
officials concerning the Depart-
ment’s programs and activities?

(a) For those programs and activities
covered by a state process under § 30.6,
the Attorney General, to the extent
permitted by law:

(1) Uses the state process to deter-
mine views of state and local elected
officials; and

(2) Communicates with state and
local elected officials, through the
state process, as early in a program
planning cycle as is reasonably feasible
to explain specific plans and actions.

(b) The Attorney General provides
notice to directly affected state,
areawide, regional, and local entities
in a state or proposed federal financial
assistance or direct federal develop-
ment if:

(1) The state has not adopted a proc-
ess under the Order; or

(2) The assistance or development in-
volves a program or activity not se-
lected for the state process.

This notice may be made by publica-
tion in the FEDERAL REGISTER or other
means which the Department in its dis-
cretion deems appropriate.
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§ 30.8 How does the Attorney General
provide an opportunity to comment
on proposed Federal financial as-
sistance and direct Federal devel-
opment?

(a) Except in unusual circumstances,
the Attorney General gives state proc-
esses or directly affected state,
areawide, regional, and local officials
and entities:

(1) At least 30 days from the date es-
tablished by the Attorney General to
comment on proposed federal financial
assistance in the form of noncompeting
continuation awards; and

(2) At least 60 days from the date es-
tablished by the Attorney General to
comment on proposed direct federal de-
velopment or federal financial assist-
ance other than noncompeting continu-
ation awards.

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
the Department have been delegated.

(c) Applicants for programs and ac-
tivities subject to section 204 of the
Demonstration Cities and Metropolitan
Act shall allow areawide agencies a 60-
day opportunity for review and com-
ments.

§ 30.9 How does the Attorney General
receive and respond to comments?

(a) The Attorney General follows the
procedures in § 30.10 if:

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all
federal agencies; and

(2) That office or official transmits a
state process recommendation for a
program selected under § 30.6.

(b)(1) The single point of contact is
not obligated to transmit comments
from state, areawide, regional, or local
officials and entities where there is no
state process recommendation.

(2) If a state process recommendation
is transmitted by a single point of con-
tact, all comments from state,
areawide, regional, and local officials
and entities that differ from it must
also be transmitted.

(c) If a state has not established a
process, or is unable to submit a state
process recommendation, state,
areawide, regional, and local officials
and entities may submit comments ei-

ther to the applicant or to the Depart-
ment.

(d) If a program or activity is not se-
lected for a state process, state,
areawide, regional, and local officials
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. In addition, if a state process
recommendation for a nonselected pro-
gram or activity is transmitted to the
Department by the single point of con-
tact, the Attorney General follows the
procedures of § 30.10 of this part.

(e) The Attorney General considers
comments which do not constitute a
state process recommendation submit-
ted under these regulations and for
which the Attorney General is not re-
quired to apply the procedures of § 30.10
of this part, when such comments are
provided by a single point of contact,
by the applicant, or directly to the De-
partment by a commenting party.

§ 30.10 How does the Attorney General
make efforts to accommodate inter-
governmental concerns?

(a) If a state process provides a state
process recommendation to the Depart-
ment through its single point of con-
tact, the Attorney General either:

(1) Accepts the recommendation;
(2) Reaches a mutually agreeable so-

lution with the state process; or
(3) Provides the single point of con-

tact with a written explanation of the
decision, in such form as the Attorney
General in his or her discretion deems
appropriate. The Attorney General
may also supplement the written ex-
planation by providing the explanation
to the single point of contact by tele-
phone, other telecommunication, or
other means.

(b) In any explanation under para-
graph (a)(3) of this section, the Attor-
ney General informs the single point of
contact that:

(1) The Department will not imple-
ment its decision for at least ten days
after the single point of contact re-
ceives the explanation; or

(2) The Attorney General has re-
viewed the decision and determined
that, because of unusual cir-
cumstances, the waiting period of at
least ten days is not feasible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
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of this section, a single point of con-
tact is presumed to have received writ-
ten notification five days after the date
of mailing of such notification.

§ 30.11 What are the Attorney Gen-
eral’s obligations in interstate situa-
tions?

(a) The Attorney General is respon-
sible for:

(1) Identifying proposed federal finan-
cial assistance and direct federal devel-
opment that have an impact on inter-
state areas;

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select the
Department’s program or activity;

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Department’s program or ac-
tivity; and

(4) Responding pursuant to § 30.10 if
the Attorney General receives a rec-
ommendation from a designated
areawide agency transmitted by a sin-
gle point of contact in cases in which
the review, coordination, and commu-
nication with the Department have
been delegated.

(b) The Attorney General uses the
procedures in § 30.10 if a state process
provides a state process recommenda-
tion to the Department through a sin-
gle point of contact.

§ 30.12 How may a state simplify, con-
solidate, or substitute federally re-
quired state plans?

(a) As used in this section:
(1) Simplify means that a state may

develop its own format, choose its own
submission date, and select the plan-
ning period for a state plan.

(2) Consolidate means that a state
may meet statutory and regulatory re-
quirements by combining two or more
plans into one document and that the
state can select the format, submission
date, and planning period for the con-
solidated plan.

(3) Substitute means that a state may
use a plan or other document that it
has developed for its own purposes to
meet federal requirements.

(b) If not inconsistent with law, a
state may decide to try to simplify,

consolidate, or substitute federally re-
quired state plans without prior ap-
proval by the Attorney General.

(c) The Attorney General reviews
each state plan that a state has sim-
plified, consolidated, or substituted
and accepts the plan only if its con-
tents meet federal requirements.

§ 30.13 May the Attorney General
waive any provision of these regula-
tions?

In an emergency, the Attorney Gen-
eral may waive any provision of these
regulations.

PART 31—FORMULA GRANTS

Subpart A—General Provisions

Sec.
31.1 General.
31.2 Statutory authority.
31.3 Formula grant plan and applications.

Subpart B—Eligible Applicants

31.100 Eligibility.
31.101 Designation of State agency.
31.102 State agency structure.
31.103 Membership of supervisory board.

Subpart C—General Requirements

31.200 General.
31.201 Audit.
31.202 Civil rights.
31.203 Open meetings and public access to

records.

Subpart D—Juvenile Justice Act
Requirements

31.300 General.
31.301 Funding.
31.302 Applicant State agency.
31.303 Substantive requirements.
31.304 Definitions.

Subpart E—General Conditions and
Assurances

31.400 Compliance with statute.
31.401 Compliance with other Federal laws,

orders, circulars.
31.402 Application on file.
31.403 Civil rights requirements.

AUTHORITY: 42 U.S.C. 5601 et seq.

SOURCE: 60 FR 28440, May 31, 1995, unless
otherwise noted.
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Subpart A—General Provisions

§ 31.1 General.

This part defines eligibility and sets
forth requirements for application for
and administration of formula grants
to State governments authorized by
part B, subpart I, of the Juvenile Jus-
tice and Delinquency Prevention Act.

§ 31.2 Statutory authority.

The Statute establishing the Office of
Juvenile Justice and Delinquency Pre-
vention and giving authority to make
grants for juvenile justice and delin-
quency prevention improvement pro-
grams is the Juvenile Justice and Delin-
quency Prevention Act of 1974, as amend-
ed (42 U.S.C. 5601 et seq.).

§ 31.3 Formula grant plan and applica-
tions.

Formula Grant Applications for each
Fiscal Year should be submitted to
OJJDP by August 1st (60 days prior to
the beginning of the fiscal year) or
within 60 days after the States are offi-
cially notified of the fiscal year for-
mula grant allocations. Beginning with
FY 1995 and each subsequent fiscal
year, all Formula Grant Applications
are due no later than March 31 of the
fiscal year for which the funds are allo-
cated.

Subpart B—Eligible Applicants

§ 31.100 Eligibility.

All States as defined by section 103(7)
of the JJDP Act.

§ 31.101 Designation of State agency.

The Chief Executive of each State
which chooses to apply for a formula
grant shall establish or designate a
State agency as the sole agency for su-
pervising the preparation and adminis-
tration of the plan. The plan must
demonstrate compliance with adminis-
trative and supervisory board member-
ship requirements established by the
OJJDP Administrator pursuant to sec-
tion 299 (c) of the JJDP Act. States
must have available for review a copy
of the State law or executive order es-
tablishing the State agency and its au-
thority.

§ 31.102 State agency structure.
The State agency may be a discrete

unit of State government or a division
or other component of an existing
State crime commission, planning
agency or other appropriate unit of
State government. Details of organiza-
tion and structure are matters of State
discretion, provided that the agency:

(a) Is a definable entity in the execu-
tive branch with the requisite author-
ity to carry out the responsibilities im-
posed by the JJDP Act;

(b) Has a supervisory board (i.e., a
board of directors, commission, com-
mittee, council, or other policy board)
which has responsibility for super-
vising the preparation and administra-
tion of the plan and its implementa-
tion; and

(c) Has sufficient staff and staff capa-
bility to carry out the board’s policies
and the agency’s duties and respon-
sibilities to administer the program,
develop the plan, process applications,
administer grants awarded under the
plan, monitor and evaluate programs
and projects, provide administration/
support services, and perform such ac-
countability functions as are necessary
to the administration of Federal funds,
such as grant close-out and audit of
subgrant and contract funds. At a min-
imum, one full-time Juvenile Justice
Specialist must be assigned to the For-
mula Grants Program by the State
agency. Where the State does not cur-
rently provide or maintain a full-time
Juvenile Justice Specialist, the plan
must clearly establish and document
that the program and administrative
support staff resources currently as-
signed to the program will temporarily
meet the adequate staff requirement,
and provide an assurance that at least
one full-time Juvenile Justice Special-
ist will be assigned to the Formula
Grants Program by the end of FY 1995
(September 30, 1995).

§ 31.103 Membership of supervisory
board.

The State advisory group appointed
under section 223(a)(3) may operate as
the supervisory board for the State
agency, at the discretion of the Gov-
ernor. Where, however, a State has
continuously maintained a broad-based
law enforcement and criminal justice
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supervisory board (council) meeting all
the requirements of section 402(b)(2) of
the Justice System Improvement Act
of 1979, and wishes to maintain such a
board, such composition shall continue
to be acceptable provided that the
board’s membership includes the chair-
man and at least two additional citizen
members of the State advisory group.
For purposes of this requirement a citi-
zen member is defined as any person
who is not a full-time government em-
ployee or elected official. Any execu-
tive committee of such a board must
include the same proportion of juvenile
justice advisory group members as are
included in the total board member-
ship. Any other proposed supervisory
board membership is subject to case by
case review and approval of the OJJDP
Administrator and will require, at a
minimum, ‘‘balanced representation’’
of juvenile justice interests.

Subpart C—General Requirements
§ 31.200 General.

This subpart sets forth general re-
quirements applicable to formula grant
recipients under the JJDP Act of 1974,
as amended. Applicants must assure
compliance or submit necessary infor-
mation on these requirements.

§ 31.201 Audit.
The State must assure that it ad-

heres to the audit requirements enu-
merated in the ‘‘Financial and Admin-
istrative Guide for Grants, Guide Man-
ual 7100.1 (current edition). Chapter 8
of the Manual contains a comprehen-
sive statement of audit policies and re-
quirements relative to grantees and
subgrantees.

§ 31.202 Civil rights.
(a) To carry out the State’s Federal

civil rights responsibilities the plan
must:

(1) Designate a civil rights contact
person who has lead responsibility in
insuring that all applicable civil rights
requirements, assurances, and condi-
tions are met and who shall act as liai-
son in all civil rights matters with
OJJDP and the OJP Office of Civil
Rights Compliance (OCRC); and

(2) Provide the Council’s Equal Em-
ployment Opportunity Program

(EEOP), if required to maintain one
under 28 CFR 42.301, et seq., where the
application is for $500,000 or more.

(b) The application must provide as-
surance that the State will:

(1) Require that every applicant re-
quired to formulate an EEOP in ac-
cordance with 28 CFR 42.201 et seq., sub-
mit a certification to the State that it
has a current EEOP on file, which
meets the requirement therein;

(2) Require that every criminal or ju-
venile justice agency applying for a
grant of $500,000 or more submit a copy
of its EEOP (if required to maintain
one under 28 CFR 42.301, et seq.) to
OCRC at the time it submits its appli-
cation to the State;

(3) Inform the public and subgrantees
of affected persons’ rights to file a
complaint of discrimination with
OCRC for investigation;

(4) Cooperate with OCRC during com-
pliance reviews of recipients located
within the State; and

(5) Comply, and that its subgrantees
and contractors will comply with the
requirement that, in the event that a
Federal or State court or administra-
tive agency makes a finding of dis-
crimination of the basis of race, color,
religion, national origin, or sex (after a
due process hearing) against a State or
a subgrantee or contractor, the af-
fected recipient or contractor will for-
ward a copy of the finding to OCRC.

§ 31.203 Open meetings and public ac-
cess to records.

The State must assure that the State
agency, its supervisory board estab-
lished pursuant to section 299(c) and
the State advisory group established
pursuant to section 223(a)(3) will follow
applicable State open meeting and pub-
lic access laws and regulations in the
conduct of meetings and the mainte-
nance of records relating to their func-
tions.

Subpart D—Juvenile Justice Act
Requirements

§ 31.300 General.

This subpart sets forth specific JJDP
Act requirements for application and
receipt of formula grants.
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§ 31.301 Funding.
(a) Allocation to States. Funds shall be

allocated annually among the States
on the basis of relative population of
persons under age eighteen. If the
amount allocated for Title II (other
than parts D and E) of the JJDP Act is
less than $75 million, the amount allo-
cated to each State will not be less
than $325,000, nor more than $400,000,
provided that no State receives less
than its allocation for FY 1992. The ter-
ritories will receive not less than
$75,000 or more than $100,000. If the
amount appropriated for Title II (other
than parts D and E) is $75 million or
more, the amount allocated for each
State will be not less than $400,000, nor
more than $600,000, provided that parts
D and E have been funded in the full
amounts authorized. For the Terri-
tories, the amount is fixed at $100,000.
For each of FY’s 1994 and 1995, the min-
imum allocation is established at
$600,000 for States and $100,000 for Ter-
ritories.

(b) Funds for local use. At least two-
thirds of the formula grant application
to the state (other than the section
222(d) State Advisory Group set aside)
must be used for programs by local
government, local private agencies,
and eligible Indian tribes, unless the
State applies for and is granted a waiv-
er by the OJJDP. The proportion of
pass-through funds to be made avail-
able to eligible Indian tribes shall be
based upon that proportion of the state
youth population under 18 years of age
who reside in geographical areas where
the tribes perform law enforcement
functions. Pursuant to section
223(a)(5)(C) of the JJDP Act, each of
the standards set forth in paragraphs
(b)(1)(i) through (iii) of this section
must be met in order to establish the
eligibility of Indian tribes to receive
pass through funds:

(1)(i) The tribal entity must be recog-
nized by the Secretary of the Interior
as an Indian tribe that performs law
enforcement functions as defined in
paragraph (b) (2) of this section.

(ii) The tribal entity must agree to
attempt to comply with the require-
ments of section 223(a)(12)(A), (13), and
(14) of the JJDP Act; and

(iii) The tribal entity must identify
the juvenile justice needs to be served

by these funds within the geographical
area where the tribe performs law en-
forcement functions.

(2) Law enforcement functions are
deemed to include those activities per-
taining to the custody of children, in-
cluding, but not limited to, police ef-
forts to prevent, control, or reduce
crime and delinquency or to apprehend
criminal and delinquent offenders, and/
or activities of adult and juvenile cor-
rections, probation, or parole authori-
ties.

(3) To carry out this requirement,
OJJDP will annually provide each
state with the most recent Bureau of
Census statistics on the number of per-
sons under age 18 living within the
state, and the number of persons under
age 18 who reside in geographical areas
where Indian tribes perform law en-
forcement functions.

(4) Pass-through funds available to
tribal entities under section 223(a)(5)(C)
shall be made available within states
to Indian tribes, combinations of In-
dian tribes, or to an organization or or-
ganizations designated by such tribe(s),
that meet the standards set forth in
paragraphs (b)(1)(i)–(iii) of this section.
Where the relative number of persons
under age 18 within a geographic area
where an Indian tribe performs law en-
forcement functions is too small to
warrant an individual subgrant or sub-
grants, the state may, after consulta-
tion with the eligible tribe(s), make
pass-through funds available to a com-
bination of eligible tribes within the
state, or to an organization or organi-
zations designated by and representing
a group of qualifying tribes, or target
the funds on the larger tribal jurisdic-
tions within the state.

(5) Consistent with section 223(a)(4) of
the JJDP Act, the state must provide
for consultation with Indian tribes or a
combination of eligible tribes within
the state, or an organization or organi-
zations designated by qualifying tribes,
in the development of a state plan
which adequately takes into account
the juvenile justice needs and requests
of those Indian tribes within the state.

(c) Match. Formula grants under the
JJDP Act shall be 100% of approved
costs, with the exception of planning
and administration funds, which re-
quire a 100 percent cash match (dollar
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for dollar), and construction projects
funded under section 299C(a)(2) which
also require a 100 percent cash match.

(d) Funds for administration. Not more
than ten percent of the total annual
Formula Grant award may be utilized
to develop the annual juvenile justice
plan and pay for administrative ex-
penses, including project monitoring.
These funds are to be matched on a dol-
lar for dollar basis. The State shall
make available needed funds for plan-
ning and administration to units of
local government on an equitable basis.
Each annual application must identify
uses of such funds.

(e) Nonparticipating States. Pursuant
to section 223(d), the OJJDP Adminis-
trator shall endeavor to make the fund
allotment under section 222(a), of a
State which chooses not to participate
or loses its eligibility to participate in
the formula grant program, directly
available to local public and private
nonprofit agencies within the non-
participating State. The funds may be
used only for the purpose(s) of achiev-
ing deinstitutionalization of status of-
fenders and nonoffenders, separation of
juveniles from incarcerated adults, re-
moval of juveniles from adult jails and
lockups, and reducing the dispropor-
tionate confinement of minority youth
in secure facilities. Absent a request
for extension which demonstrates com-
pelling circumstances justifying the re-
allocation of formula grant funds back
to the State to which the funds were
initially allocated, or the proceedings
under section 223(d), formula grant
funds allocated to a State which has
failed to submit an application, plan,
or monitoring data establishing its eli-
gibility for the funds will, beginning
with FY 1995 be reallocated to the non-
participating State program on Sep-
tember 30 of the fiscal year for which
the funds were appropriated. Reallo-
cated funds will be competitively
awarded to eligible recipients pursuant
to program announcements published
in the FEDERAL REGISTER.

§ 31.302 Applicant State agency.
(a) Pursuant to section 223(a)(1), sec-

tion 223(a)(2) and section 299(c) of the
JJDP Act, the State must assure that
the State agency approved under sec-
tion 299(c) has been designated as the

sole agency for supervising the prepa-
ration and administration of the plan
and has the authority to implement
the plan.

(b) Advisory group. Pursuant to sec-
tion 223(a)(3) of the JJDP Act, the
Chief Executive:

(1) Shall establish an advisory group
pursuant to section 223(a)(3) of the
JJDP Act. The State shall provide a
list of all current advisory group mem-
bers, indicating their respective dates
of appointment and how each member
meets the membership requirements
specified in this section of the Act.

(2) Should consider, in meeting the
statutory membership requirements of
section 223(A)(3) (A)–(E), appointing at
least one member who represents each
of the following: A locally elected offi-
cial representing general purpose local
government; a law enforcement officer;
representatives of juvenile justice
agencies, including a juvenile or family
court judge, a probation officer, a pros-
ecutor, and a person who routinely pro-
vides legal representation to youth in
juvenile court; a public agency rep-
resentative concerned with delin-
quency prevention and treatment; a
representative from a private, non-
profit organization, such as a parents
group, concerned with teenage drug
and alcohol abuse; a high school prin-
cipal; a recreation director; a volunteer
who works with delinquent or at risk
youth; a person with a special focus on
the family; a youth worker experienced
with programs that offer alternatives
to incarceration; persons with special
competence in addressing programs of
school violence and vandalism and al-
ternatives to expulsion and suspension;
and persons with knowledge concerning
learning disabilities, child abuse, ne-
glect, and youth violence.

(c) The State shall assure that it
complies with the Advisory Group fi-
nancial support requirement of section
222(d) and the composition and func-
tion requirements of section 223(a)(3) of
the JJDP Act.

§ 31.303 Substantive requirements.
(a) Assurances. The State must cer-

tify through the provision of assur-
ances that it has complied and will
comply (as appropriate) with sections
223(a)(1), (2), (3), (4), (5), (6), (7), (8), (9),
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(10), (11), (16), (17), (18), (19), (20), (21),
(22), and (25), and sections 229 and
261(d), in formulating and implement-
ing the State plan. The Formula Grant
Application kit provides a form and
guidance for the provision of assur-
ances. OJJDP interprets the section
223(a)(16) assurance as satisfied by an
affirmation that State law and/or pol-
icy clearly require equitable treatment
on the required bases; or by providing
in the State plan that the State agency
will require an assurance of equitable
treatment by all Formula Grant
subgrant and contract recipients, and
establish as a program goal, in con-
junction with the State Advisory
Group, the adoption and implementa-
tion of a statewide juvenile justice pol-
icy that all youth in the juvenile jus-
tice system will be treated equitably
without regard to gender, race, family
income, and mentally, emotionally, or
physically handicapping conditions.
OJJDP interprets the section 223(a)(25)
assurance as satisfied by a provision in
the State plan for the State agency and
the State Advisory Group to promul-
gate policies and budget priorities that
require the funding of programs that
are part of a comprehensive and coordi-
nated community system of services as
set forth in section 103(19) of the JJDP
Act. This requirement is applicable
when a State’s formula grant for any
fiscal year exceeds 105 percent of the
State’s formula grant for FY 1992.

(b) Serious juvenile offender emphasis.
Pursuant to sections 101(a)(10) and
223(a)(10) of the JJDP Act, OJJDP en-
courages States that have identified se-
rious and violent juvenile offenders as
a priority problem to allocate formula
grant funds to programs designed for
serious and violent juvenile offenders
at a level consistent with the extent of
the problem as identified through the
State planning process. Particular at-
tention should be given to improving
prosecution, sentencing procedures,
providing resources necessary for effec-
tive rehabilitation, and facilitating the
coordination of services between the
juvenile justice and criminal justice
systems.

(c) Deinstitutionalization of status of-
fenders and non-offenders. Pursuant to
section 223(a)(12)(A) of the JJDP Act,
the State shall:

(1) Describe its plan, procedure, and
timetable covering the three-year plan-
ning cycle, for assuring that the re-
quirements of this section are met.
Refer to § 31.303(f)(3) for the rules relat-
ed to the valid court order exception to
this Act requirement.

(2) Describe the barriers the State
faces in achieving full compliance with
the provisions of this requirement.

(3) Federal wards. Apply this require-
ment to alien juveniles under Federal
jurisdiction who are held in State or
local facilities.

(4) DSO compliance. Those States
which, based upon the most recently
submitted monitoring report, have
been found to be in full compliance
with section 223(a)(12)(A) may, in lieu
of addressing paragraphs (c)(1) and (2)
of this section, provide an assurance
that adequate plans and resources are
available to maintain full compliance.

(5) Submit the report required under
section 223(a)(12)(B) of the Act as part
of the annual monitoring report re-
quired by section 223(a)(15) of the Act.

(d) Contact with incarcerated adults. (1)
Pursuant to section 223(a)(13) of the
JJDP Act the State shall:

(i) Separation. Describe its plan and
procedure, covering the three-year
planning cycle, for assuring that the
requirements of this section are met.
The term contact includes any physical
or sustained sight or sound contact be-
tween juvenile offenders in a secure
custody status and incarcerated adults,
including inmate trustees. A juvenile
offender in a secure custody status is
one who is physically detained or con-
fined in a locked room or other area set
aside or used for the specific purpose of
securely detaining persons who are in
law enforcement custody. Secure de-
tention or confinement may result ei-
ther from being placed in such a room
or area and/or from being physically se-
cured to a cuffing rail or other station-
ary object. Sight contact is defined as
clear visual contact between incarcer-
ated adults and juveniles within close
proximity to each other. Sound contact
is defined as direct oral communica-
tion between incarcerated adults and
juvenile offenders. Separation must be
accomplished architecturally or
through policies and procedures in all
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secure areas of the facility which in-
clude, but are not limited to, such
areas as admissions, sleeping, and
shower and toilet areas. Brief and inad-
vertent or accidental contact between
juvenile offenders in a secure custody
status and incarcerated adults in se-
cure areas of a facility that are not
dedicated to use by juvenile offenders
and which are nonresidential, which
may include dining, recreational, edu-
cational, vocational, health care, sally
ports or other entry areas, and pas-
sageways (hallways), would not require
a facility or the State to document or
report such contact as a violation.
However, any contact in a dedicated ju-
venile area, including any residential
area of a secure facility, between juve-
niles in a secure custody status and in-
carcerated adults would be a reportable
violation.

(ii) In those instances where accused
juvenile criminal-type offenders are
authorized to be temporarily detained
in facilities where adults are confined,
the State must set forth the procedures
for assuring no sight or sound contact
between such juveniles and confined
adults.

(iii) Describe the barriers which may
hinder the separation of alleged or ad-
judicated criminal type offenders, sta-
tus offenders and non-offenders from
incarcerated adults in any particular
jail, lockup, detention or correctional
facility.

(iv) Those States which, based upon
the most recently submitted monitor-
ing report, have been found to be in
compliance with section 223(a)(13) may,
in lieu of addressing paragraphs
(d)(1)(i), (ii), and (iii) of this section,
provide an assurance that adequate
plans and resources are available to
maintain compliance.

(v) Assure that adjudicated
delinquents are not reclassified admin-
istratively and transferred to an adult
(criminal) correctional authority to
avoid the intent of separating juveniles
from adult criminals in jails or correc-
tional facilities. A State is not prohib-
ited from placing or transferring an al-
leged or adjudicated delinquent who
reaches the State’s age of full criminal
responsibility to an adult facility when
required or authorized by State law.
However, the administrative transfer,

without statutory direction or author-
ization, of a juvenile offender to an
adult correctional authority, or a
transfer within a mixed juvenile and
adult facility for placement with adult
criminals, either before or after a juve-
nile reaches the age of full criminal re-
sponsibility, is prohibited. A State is
also precluded from transferring adult
offenders to a juvenile correctional au-
thority for placement in a juvenile fa-
cility. This neither prohibits nor re-
stricts the waiver or transfer of a juve-
nile to criminal court for prosecution,
in accordance with State law, for a
criminal felony violation, nor the de-
tention or confinement of a waived or
transferred criminal felony violator in
an adult facility.

(2) Implementation. The requirement
of this provision is to be planned and
implemented immediately by each
State.

(e) Removal of juveniles from adult jails
and lockups. Pursuant to section
223(a)(14)of the JJDP Act, the State
shall:

(1) Describe its plan, procedure, and
timetable for assuring that require-
ments of this section will be met begin-
ning after December 8, 1985. Refer to
§ 31.303(f)(4) to determine the regu-
latory exception to this requirement.

(2) Describe the barriers that a State
faces in removing all juveniles from
adult jails and lockups. This require-
ment excepts only those alleged or ad-
judicated juvenile delinquents placed
in a jail or a lockup for up to six hours
from the time they enter a secure cus-
tody status or immediately before or
after a court appearance, those juve-
niles formally waived or transferred to
criminal court and against whom
criminal felony charges have been
filed, or juveniles over whom a crimi-
nal court has original or concurrent ju-
risdiction and such court’s jurisdiction
has been invoked through the filing of
criminal felony charges.

(3) Collocated facilities. (i) Determine
whether or not a facility in which juve-
niles are detained or confined is an
adult jail or lockup. The JJDP Act pro-
hibits the secure custody of juveniles
in adult jails and lockups, except as
otherwise provided under the Act and
implementing OJJDP regulations. Ju-
venile facilities collocated with adult
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facilities are considered adult jails or
lockups absent compliance with cri-
teria established in paragraphs
(e)(3)(i)(C)(1) through (4) of this sec-
tion.

(A) A collocated facility is a juvenile
facility located in the same building as
an adult jail or lockup, or is part of a
related complex of buildings located on
the same grounds as an adult jail or
lockup. A complex of buildings is con-
sidered ‘‘related’’ when it shares phys-
ical features such as walls and fences,
or services beyond mechanical services
(heating, air conditioning, water and
sewer), or the specialized services that
are allowable under paragraph
(e)(3)(i)(C)(3) of this section.

(B) The State must determine wheth-
er a collocated facility qualifies as a
separate juvenile detention facility
under the four criteria set forth in
paragraphs (e)(3)(i)(C) (1) through (4) of
this section for the purpose of monitor-
ing compliance with section 223(a)
(12)(A), (13) and (14) of the JJDP Act.

(C) Each of the following four cri-
teria must be met in order to ensure
the requisite separateness of a juvenile
detention facility that is collocated
with an adult jail or lockup:

(1) Separation between juveniles and
adults such that there could be no sus-
tained sight or sound contact between
juveniles and incarcerated adults in
the facility. Separation can be
achieved architecturally or through
time-phasing of common use nonresi-
dential areas; and

(2) Separate juvenile and adult pro-
grams, including recreation, education,
vocation, counseling, dining, sleeping,
and general living activities. There
must be an independent and com-
prehensive operational plan for the ju-
venile detention facility which pro-
vides for a full range of separate pro-
gram services. No program activities
may be shared by juveniles and incar-
cerated adults. Time-phasing of com-
mon use nonresidential areas is permis-
sible to conduct program activities.
Equipment and other resources may be
used by both populations subject to se-
curity concerns; and

(3) Separate staff for the juvenile and
adult populations, including manage-
ment, security, and direct care staff.
Staff providing specialized services

(medical care, food service, laundry,
maintenance and engineering, etc.)
who are not normally in contact with
detainees, or whose infrequent contacts
occur under conditions of separation of
juveniles and adults, can serve both
populations (subject to State standards
or licensing requirements). The day to
day management, security and direct
care functions of the juvenile detention
center must be vested in a totally sepa-
rate staff, dedicated solely to the juve-
nile population within the collocated
facilities; and

(4) In States that have established
standards or licensing requirements for
juvenile detention facilities, the juve-
nile facility must meet the standards
(on the same basis as a free-standing
juvenile detention center) and be li-
censed as appropriate. If there are no
State standards or licensing require-
ments, OJJDP encourages States to es-
tablish administrative requirements
that authorize the State to review the
facility’s physical plant, staffing pat-
terns, and programs in order to ap-
prove the collocated facility based on
prevailing national juvenile detention
standards.

(ii) The State must determine that
the four criteria are fully met. It is in-
cumbent upon the State to make the
determination through an on-site facil-
ity (or full construction and operations
plan) review and, through the exercise
of its oversight responsibility, to en-
sure that the separate character of the
juvenile detention facility is main-
tained by continuing to fully meet the
four criteria set forth in paragraphs
(e)(3)(i)(C) (1) through (4) of this sec-
tion.

(iii) Collocated juvenile detention fa-
cilities approved by the State and con-
curred with by OJJDP before December
10, 1996 may be reviewed by the State
against the regulatory criteria and
OJJDP policies in effect at the time of
the initial approval and concurrence or
against the regulatory criteria set
forth herein, as the State determines.
Facilities approved on or after the ef-
fective date of this regulation shall be
reviewed against the regulatory cri-
teria set forth herein. All collocated fa-
cilities are subject to the separate staff
requirement established by the 1992
Amendments to the JJDP Act, and set
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forth in paragraph (e)(3)(i)(C)(3) of this
section.

(iv) An annual on-site review of the
facility must be conducted by the com-
pliance monitoring staff person(s) rep-
resenting or employed by the State
agency administering the JJDP Act
Formula Grants Program. The purpose
of the annual review is to determine if
compliance with the criteria set forth
in paragraphs (e)(3)(i)(C) (1) through (4)
of this section is being maintained.

(4) Those States which, based upon
the most recently submitted monitor-
ing report, have been found to be in full
compliance with section 223(a)(14) may,
in lieu of addressing paragraphs (e) (1)
and (2) of this section, provide an as-
surance that adequate plans and re-
sources are available to maintain full
compliance.

(f) Monitoring of jails, detention facili-
ties and correctional facilities. (1) Pursu-
ant to section 223(a)(15) of the JJDP
Act, and except as provided by para-
graph (f)(7) of this section, the State
shall:

(i) Describe its plan, procedure, and
timetable for annually monitoring
jails, lockups, detention facilities, cor-
rectional facilities and non-secure fa-
cilities. The plan must at a minimum
describe in detail each of the following
tasks including the identification of
the specific agency(s) responsible for
each task.

(A) Identification of monitoring uni-
verse: This refers to the identification
of all residential facilities which might
hold juveniles pursuant to public au-
thority and thus must be classified to
determine if it should be included in
the monitoring effort. This includes
those facilities owned or operated by
public and private agencies.

(B) Classification of the monitoring uni-
verse: This is the classification of all
facilities to determine which ones
should be considered as a secure deten-
tion or correctional facility, adult cor-
rectional institution, jail, lockup, or
other type of secure or nonsecure facil-
ity.

(C) Inspection of facilities: Inspection
of facilities is necessary to ensure an
accurate assessment of each facility’s
classification and record keeping. The
inspection must include:

(1) A review of the physical accom-
modations to determine whether it is a
secure or non-secure facility or wheth-
er adequate sight and sound separation
between juvenile and adult offenders
exists and

(2) A review of the record keeping
system to determine whether sufficient
data are maintained to determine com-
pliance with section 223(a) (12), (13) and/
or (14).

(D) Data collection and data verifica-
tion: This is the actual collection and
reporting of data to determine whether
the facility is in compliance with the
applicable requirement(s) of section
223(a) (12), (13) and/or (14). The length of
the reporting period should be 12
months of data, but in no case less
than 6 months. If the data is self-re-
ported by the facility or is collected
and reported by an agency other than
the State agency designated pursuant
to section 223(a)(1) of the JJDP Act,
the plan must describe a statistically
valid procedure used to verify the re-
ported data.

(ii) Provide a description of the bar-
riers which the State faces in imple-
menting and maintaining a monitoring
system to report the level of compli-
ance with section 223(a) (12), (13), and
(14) and how it plans to overcome such
barriers.

(iii) Describe procedures established
for receiving, investigating, and report-
ing complaints of violation of section
223(a) (12), (13), and (14). This should in-
clude both legislative and administra-
tive procedures and sanctions.

(2) For the purpose of monitoring for
compliance with section 223(a)(12)(A) of
the Act, a secure detention or correc-
tional facility is any secure public or
private facility used for the lawful cus-
tody of accused or adjudicated juvenile
offenders or nonoffenders, or used for
the lawful custody of accused or con-
victed adult criminal offenders. Ac-
cused status offenders or nonoffenders
in lawful custody can be held in a se-
cure juvenile detention facility for up
to twenty-four hours, exclusive of
weekends and holidays, prior to an ini-
tial court appearance and for an addi-
tional twenty-four hours, exclusive of
weekends and holidays, following an
initial court appearance.
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(3) Valid court order. For the purpose
of determining whether a valid court
order exists and a juvenile has been
found to be in violation of that valid
order all of the following conditions
must be present prior to secure incar-
ceration:

(i) The juvenile must have been
brought into a court of competent ju-
risdiction and made subject to an order
issued pursuant to proper authority.
The order must be one which regulates
future conduct of the juvenile. Prior to
issuance of the order, the juvenile must
have received the full due process
rights guaranteed by the Constitution
of the United States.

(ii) The court must have entered a
judgment and/or remedy in accord with
established legal principles based on
the facts after a hearing which ob-
serves proper procedures.

(iii) The juvenile in question must
have received adequate and fair warn-
ing of the consequences of violation of
the order at the time it was issued and
such warning must be provided to the
juvenile and to the juvenile’s attorney
and/or legal guardian in writing and be
reflected In the court record and pro-
ceedings.

(iv) All judicial proceedings related
to an alleged violation of a valid court
order must be held before a court of
competent jurisdiction. A juvenile ac-
cused of violating a valid court order
may be held in secure detention beyond
the 24-hour grace period permitted for
a noncriminal juvenile offender under
OJJDP monitoring policy, for protec-
tive purposes as prescribed by State
law, or to assure the juvenile’s appear-
ance at the violation hearing, as pro-
vided by State law, if there has been a
judicial determination based on a hear-
ing during the 24-hour grace period
that there is probable cause to believe
the juvenile violated the court order.
In such case the juveniles may be held
pending a violation hearing for such
period of time as is provided by State
law, but in no event should detention
prior to a violation hearing exceed 72
hours exclusive of nonjudicial days. A
juvenile alleged or found in a violation
hearing to have violated a Valid Court
Order may be held only in a secure ju-
venile detention or correctional facil-
ity, and not in an adult jail or lockup.

(v) Prior to and during the violation
hearing the following full due process
rights must be provided:

(A) The right to have the charges
against the juvenile in writing served
upon him a reasonable time before the
hearing;

(B) The right to a hearing before a
court;

(C) The right to an explanation of the
nature and consequences of the pro-
ceeding;

(D) The right to legal counsel, and
the right to have such counsel ap-
pointed by the court if indigent;

(E) The right to confront witnesses;
(F) The right to present witnesses;
(G) The right to have a transcript or

record of the proceedings; and
(H) The right of appeal to an appro-

priate court.
(vi) In entering any order that di-

rects or authorizes the placement of a
status offender in a secure facility, the
judge presiding over an initial probable
cause hearing or violation hearing
must determine that all the elements
of a valid court order (paragraphs (f)(3)
(i), (ii) and (iii) of this section) and the
applicable due process rights (para-
graph (f)(3)(v) of this section) were af-
forded the juvenile and, in the case of
a violation hearing, the judge must ob-
tain and review a written report that:
reviews the behavior of the juvenile
and the circumstances under which the
juvenile was brought before the court
and made subject to such order; deter-
mines the reasons for the juvenile’s be-
havior; and determines whether all dis-
positions other than secure confine-
ment have been exhausted or are clear-
ly inappropriate. This report must be
prepared and submitted by an appro-
priate public agency (other than a
court or law enforcement agency).

(vii) A non-offender such as a depend-
ent or neglected child cannot be placed
in secure detention or correctional fa-
cilities for violating a valid court
order.

(4) Removal exception (section
223(a)(14)). The following conditions
must be met in order for an accused ju-
venile criminal-type offender, awaiting
an initial court appearance, to be de-
tained up to 24 hours (excluding week-
ends and holidays) in an adult jail or
lockup:
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(i) The State must have an enforce-
able State law requiring an initial
court appearance within 24 hours after
being taken into custody (excluding
weekends and holidays);

(ii) The geographic area having juris-
diction over the juvenile is outside a
metropolitan statistical area pursuant
to the Bureau of Census’ current des-
ignation;

(iii) A determination must be made
that there is no existing acceptable al-
ternative placement for the juvenile
pursuant to criteria developed by the
State and approved by OJJDP;

(iv) The adult jail or lockup must
have been certified by the State to pro-
vide for the sight and sound separation
of juveniles and incarcerated adults;

(v) The State must provide docu-
mentation that the conditions in para-
graphs(f)(4)(i) through (iv) of this sec-
tion have been met and received prior
approval from OJJDP. OJJDP strongly
recommends that jails and lockups
that incarcerate juveniles be required
to provide youth specific admissions
screening and continuous visual super-
vision of juveniles incarcerated pursu-
ant to this exception; and

(vi) Pursuant to section 223(a)(14) of
the JJDP Act, the nonMSA (low popu-
lation density) exception to the jail
and lockup removal requirement as de-
scribed in paragraphs (f)(4) (i) through
(v) of this section shall remain in effect
through 1997, and shall allow for secure
custody beyond the twenty-four hour
period described in paragraph (f)(4)(i) of
this section when the facility is located
where conditions of distance to be trav-
eled or the lack of highway, road, or
other ground transportation do not
allow for court appearances within
twenty-four hours, so that a brief (not
to exceed an additional forty-eight
hours) delay is excusable; or the facil-
ity is located where conditions of safe-
ty exist (such as severely adverse, life-
threatening weather conditions that do
not allow for reasonably safe travel), in
which case the time for an appearance
may be delayed until twenty-four
hours after the time that such condi-
tions allow for reasonably safe travel.
States may use these additional statu-
tory allowances only where the prece-
dent requirements set forth in para-
graphs (f)(4) (i) through (v) of this sec-

tion have been complied with. This
may necessitate statutory or judicial
(court rule or opinion) relief within the
State from the twenty-four hour initial
court appearance standard required by
paragraph (f)(4)(i) of this section.

(5) Reporting requirement. The State
shall report annually to the Adminis-
trator of OJJDP on the results of mon-
itoring for section 223(a)(12),(13), and
(14) of the JJDP Act. The reporting pe-
riod should provide 12 months of data,
but shall not be less than six months.
The report shall be submitted to the
Administrator of OJJDP by December
31 of each year.

(i) To demonstrate the extent of com-
pliance with section 223(a)(12)(A) of the
JJDP Act, the report must include, at
a minimum, the following information
for the current reporting period:

(A) Dates covered by the current re-
porting period;

(B) Total number of public and pri-
vate secure detention and correctional
facilities, the total number reporting,
and the number inspected on-site;

(C) The total number of accused sta-
tus offenders and nonoffenders, includ-
ing out-of-State runaways and Federal
wards, held in any secure detention or
correctional facility for longer than
twenty-four hours (not including week-
ends or holidays), excluding those held
pursuant to the valid court order provi-
sion as set forth in paragraph (f)(3) of
this section or pursuant to section
922(x) of title 18, United States Code
(which prohibits the possession of a
handgun by a juvenile), or a similar
State law. A juvenile who violates this
statute, or a similar state law, is ex-
cepted from the deinstitutionalization
of status offenders requirement;

(D) The total number of accused sta-
tus offenders (including valid court
order violators, out of state runaways,
and Federal wards, but excluding Title
18 922(x) violators) and nonoffenders se-
curely detained in any adult jail, lock-
up, or nonapproved collocated facility
for any length of time;

(E) The total number of adjudicated
status offenders and nonoffenders, in-
cluding out-of-state runaways and Fed-
eral wards, held for any length of time
in a secure detention or correctional
facility, excluding those held pursuant
to the valid court order provision or
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pursuant to title 18 U.S.C. section
922(x);

(F) The total number of status of-
fenders held in any secure detention or
correctional facility pursuant to the
valid court order provision set forth in
paragraph (f)(3) of this section; and

(G) The total number of juvenile of-
fenders held pursuant to title 18 U.S.C.
section 922(x).

(ii) To demonstrate the extent to
which the provisions of section
223(a)(12)(B) of the JJDP Act are being
met, the report must include the total
number of accused and adjudicated sta-
tus offenders and nonoffenders placed
in facilities that are:

(A) Not near their home community;
(B) Not the least restrictive appro-

priate alternative; and
(C) Not community-based.
(iii) To demonstrate the extent of

compliance with section 223(a)(13) of
the JJDP Act, the report must include,
at a minimum, the following informa-
tion for the current reporting period:

(A) Dates covered by the current re-
porting period;

(B) The total number of facilities
used to detain or confine both juvenile
offenders and adult criminal offenders
during the past 12 months and the
number inspected on-site;

(C) The total number of facilities
used for secure detention and confine-
ment of both juvenile offenders and
adult criminal offenders which did not
provide sight and sound separation;

(D) The total number of juvenile of-
fenders and nonoffenders not separated
from adult criminal offenders in facili-
ties used for the secure detention and
confinement of both juveniles and
adults;

(E) The total number of State ap-
proved juvenile detention centers lo-
cated within the same building or on
the same grounds as an adult jail or
lockup, including a list of such facili-
ties;

(F) The total number of juveniles de-
tained in State approved collocated fa-
cilities that were not separated from
the management, security or direct
care staff of the adult jail or lockup;

(G) The total number of juvenile de-
tention centers located within the
same building or on the same grounds
as an adult jail or lockup that have not

been approved by the State, including a
list of such facilities; and

(H) The total number of juveniles de-
tained in collocated facilities not ap-
proved by the State that were not sight
and sound separated from adult crimi-
nal offenders.

(iv) To demonstrate the extent of
compliance with section 223(a)(14) of
the JJDP Act, the report must include,
at a minimum, the following informa-
tion for the current reporting period:

(A) Dates covered by the current re-
porting period;

(B) The total number of adult jails in
the State AND the number inspected
on-site;

(C) The total number of adult lock-
ups in the State AND the number in-
spected on-site;

(D) The total number of adult jails
holding juveniles during the past
twelve months;

(E) The total number of adult lock-
ups holding juveniles during the past
twelve months;

(F) The total number of accused juve-
nile criminal-type offenders held se-
curely in adult jails, lockups, and un-
approved collocated facilities in excess
of six hours, including those held pur-
suant to the ‘‘removal exception’’ as
set forth in paragraph (f)(4) of this sec-
tion;

(G) The total number of accused juve-
nile criminal-type offenders held se-
curely in adult jails, lockups and unap-
proved collocated facilities for less
than six hours for purposes other than
identification, investigations, process-
ing, release to parent(s), transfer to
court, or transfer to a juvenile facility
following initial custody;

(H) The total number of adjudicated
juvenile criminal-type offenders held
securely in adult jails or lockups and
unapproved collocated facilities in ex-
cess of six hours prior to or following a
court appearance or for any length of
time not related to a court appearance;

(I) The total number of accused and
adjudicated status offenders (including
valid court order violators) and non-
offenders held securely in adult jails,
lockups and unapproved collocated fa-
cilities for any length of time;

(J) The total number of adult jails,
lockups, and unapproved collocated fa-
cilities in areas meeting the ‘‘removal
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exception’’ as noted in paragraph (f)(4)
of this section, including a list of such
facilities and the county or jurisdiction
in which each is located;

(K) The total number of juveniles ac-
cused of a criminal-type offense who
were held in excess of six hours but less
than 24 hours in adult jails, lockups
and unapproved collocated facilities
pursuant to the ‘‘removal exception’’
as set forth in paragraph (f)(4) of this
section;

(L) The total number of juveniles ac-
cused of a criminal-type offense who
were held in excess of 24 hours, but not
more than an additional 48 hours, in
adult jails, lockups and unapproved
collocated facilities pursuant to the
‘‘removal exception’’ as noted in para-
graph (f)(4) of this section, due to con-
ditions of distance or lack of ground
transportation; and

(M) The total number of juveniles ac-
cused of a criminal-type offense who
were held in excess of 24 hours, but not
more than an additional 24 hours after
the time such conditions as adverse
weather allow for reasonably safe trav-
el, in adult jails, lockups and unap-
proved collocated facilities, in areas
meeting the ‘‘removal exception’’ as
noted in paragraph (f)(4) of this sec-
tion.

(6) Compliance. The State must dem-
onstrate the extent to which the re-
quirements of sections 223(a)(12)(A),
(13), (14), and (23) of the Act are met. If
the State fails to demonstrate full
compliance with sections 223(a)(12)(A)
and (14), and compliance with sections
223(a)(13) and (23) by the end of the fis-
cal year for any fiscal year beginning
with fiscal year 1994, the State’s allot-
ment under section 222 will be reduced
by twenty five percent for each such
failure, provided that the State will
lose its eligibility for any allotment
unless: the State agrees to expend all
remaining funds (except planning and
administration, State advisory group
set-aside funds and Indian tribe pass-
through funds) for the purpose of
achieving compliance with the man-
date(s) for which the State is in non-
compliance; or the Administrator
makes discretionary determination
that the State has substantially com-
plied with the mandate(s) for which
there is noncompliance and that the

State has made through appropriate
executive or legislative action, an un-
equivocal commitment to achieving
full compliance within a reasonable
time. In order for a determination to
be made that a State has substantially
complied with the mandate(s), the
State must demonstrate that it has:
Diligently carried out the plan ap-
proved by OJJDP; demonstrated sig-
nificant progress toward full compli-
ance; submitted a plan based on an as-
sessment of current barriers to DMC;
and provided an assurance that added
resources will be expended, be it for-
mula grants or other funds, to achieve
compliance. Where a State’s allocation
is reduced, the amount available for
planning and administration and the
required pass-through allocation, other
than State advisory group set-aside,
will be reduced because they are based
on the reduced allocation.

(i) Full compliance with section
223(a)(12)(A) is achieved when a State
has removed 100 percent of status of-
fenders and nonoffenders from secure
detention and correctional facilities or
can demonstrate full compliance with
de minimis exceptions pursuant to the
policy criteria contained in the FED-
ERAL REGISTER of January 9, 1981 (cop-
ies are available from the Office of
General Counsel, Office of Justice Pro-
grams, 633 Indiana Ave. NW., Washing-
ton, DC 20531).

(ii) Compliance with section 223(a)(13)
has been achieved when a State can
demonstrate that:

(A) The last submitted monitoring
report, covering a full 12 months of
data, demonstrates that no juveniles
were incarcerated in circumstances
that were in violation of section
223(a)(13); or

(B)(1) The instances of noncompli-
ance reported in the last submitted
monthly report do not indicate a pat-
tern or practice but rather constitute
isolated instances; and

(2)(i) Where all instances of non-
compliance reported were in violation
of or departure from State law, rule, or
policy that clearly prohibits the incar-
ceration of all juvenile offenders in cir-
cumstances that would be in violation
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of section 223(a)(13), existing enforce-
ment mechanisms are such that the in-
stances of noncompliance are unlikely
to recur in the future; or

(ii) An acceptable plan has been de-
veloped to eliminate the noncompliant
incidents.

(iii)(A) Full compliance is achieved
when a state demonstrates that the
last submitted monitoring report, cov-
ering 12 months of actual data, dem-
onstrates that no juveniles were held
in adult jails or lockups in cir-
cumstances that were in violation of
section 223(a)(14).

(B) Full compliance with de minimis
exceptions is achieved when a State
demonstrates that it has met the
standard set forth in either of para-
graphs (f)(6)(iii)(B) (1) or (2) of this sec-
tion:

(1) Substantive de minimis standard. To
comply with this standard the State
must demonstrate that each of the fol-
lowing requirements have been met:

(i) State law, court rule, or other
statewide executive or judicial policy
clearly prohibits the detention or con-
finement of all juveniles in cir-
cumstances that would be in violation
of section 223(a)(14);

(ii) All instances of noncompliance
reported in the last submitted monitor-
ing reported were in violation of or de-
partures from, the State law, rule, or
policy referred to in paragraph
(f)(6)(iii)(B)(1)(i) of this section;

(iii) The instances of noncompliance
do not indicate a pattern or practice
but rather constitute isolated in-
stances;

(iv) Existing mechanisms for the en-
forcement of the State law, rule or pol-
icy referred to in paragraph
(f)(6)(iii)(B)(1)(i) of this section are
such that the instances of noncompli-
ance are unlikely to recur in the fu-
ture; and

(v) An acceptable plan has been de-
veloped to eliminate the noncompliant
incidents and to monitor the existing
mechanism referred to in paragraph
(f)(6)(iii)(B)(1)(iv) of this section.

(2) Numerical de minimis standard. To
comply with this standard the State
must demonstrate that each of the fol-
lowing requirements under paragraphs
(f)(6)(iii)(B)(2) (i) and (ii) of this section
have been met:

(i) The incidents of noncompliance
reported in the State’s last submitted
monitoring report do not exceed an an-
nual rate of 9 per 100,000 juvenile popu-
lation of the State; and

(ii) An acceptable plan has been de-
veloped to eliminate the noncompliant
incidents through the enactment or en-
forcement of State law, rule, or state-
wide executive or judicial policy, edu-
cation, the provision of alternatives, or
other effective means.

(iii) Exception. When the annual rate
for a State exceeds 9 incidents of non-
compliance per 100,000 juvenile popu-
lation, the State will be considered in-
eligible for a finding of full compliance
with de minimis exceptions under the
numerical de minimis standard unless
the State has recently enacted changes
in State law which have gone into ef-
fect and which the State demonstrates
can reasonably be expected to have a
substantial, significant and positive
impact on the state’s achieving full
(100%) compliance or full compliance
with de minimis exceptions by the end
of the monitoring period immediately
following the monitoring period under
consideration.

(iv) Progress. Beginning with the mon-
itoring report due by December 31, 1990,
any State whose prior full compliance
status is based on having met the nu-
merical de minimis standard set forth
in paragraph (f)(6)(iii)(B)(2)(i) of this
§ 31.303, must annually demonstrate, in
its request for a finding of full compli-
ance with de minimis exceptions, con-
tinued and meaningful progress toward
achieving full (100%) compliance in
order to maintain eligibility for a con-
tinued finding of full compliance with
de minimis exceptions.

(v) Request submission. Determina-
tions of full compliance and full com-
pliance with de minimis exceptions are
made annually by OJJDP following
submission of the monitoring report
due by December 31 of each calendar
year. Any State reporting less than full
(100%) compliance in any annual mon-
itoring report may request a finding of
full compliance with de minimis excep-
tions under paragraph (f)(6)(iii)(B) (1)
or (2) of this section. The request may
be submitted in conjunction with the
monitoring report, as soon thereafter
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as all information required for a deter-
mination is available, or be included in
the annual State plan and application
for the State’s formula grant award.

(C) Waiver. Failure to achieve full
compliance as defined in this section
shall terminate any State’s eligibility
for FY 1993 and prior year formula
grant funds unless the Administrator
of OJJDP waives termination of the
State’s eligibility. ln order to be eligi-
ble for this waiver of termination, a
State must request a waiver and dem-
onstrate that it meets the standards
set forth in paragraphs (f)(6)(iii)(C) (1)–
(7) of this section:

(1) Agrees to expend all of its formula
grant award except planning and ad-
ministration, advisory group set-aside,
and Indian tribe pass-through funds, to
achieve compliance with section
223(a)(14); and

(2) Removed all status and non-
offender juveniles from adult jails and
lockups. Compliance with this standard
requires that the last submitted mon-
itoring report demonstrate that no sta-
tus offender (including those accused of
or adjudicated for violating a valid
court order) or nonoffender juveniles
were securely detained in adult jails or
lock-ups for any length of time; or that
all status offenders and nonoffenders
securely detained in adult jails and
lock-ups for any length of time were
held in violation of an enforceable
State law and did not constitute a pat-
tern or practice within the State; and

(3) Made meaningful progress in re-
moving juvenile criminal-type offend-
ers from adult jails and lockups. Com-
pliance with this standard requires the
State to document a significant reduc-
tion in the number of jurisdictions se-
curely detaining juvenile criminal-type
offenders in violation of section 223
(a)(14) of the JJDP Act; or a significant
reduction in the number of facilities
securely detaining such juveniles; or a
significant reduction in the average
length of time each juvenile criminal-
type offender is securely detained in an
adult jail or lock-up; or State legisla-
tion has recently been enacted and
taken effect and which the State dem-
onstrates will significantly impact the
secure detention of juvenile criminal-
type offenders in adult jails and lock-
ups; and

(4) Diligently carried out the State’s
jail and lockup removal plan approved
by OJJDP. Compliance with this stand-
ard requires that actions have been un-
dertaken to achieve the State’s jail and
lock-up removal goals and objectives
within approved time lines, and that
the State Advisory Group, required by
section 223 (a)(3) of the JJDP Act, has
maintained an appropriate involve-
ment in developing and/or implement-
ing the State’s plan; and

(5) Submitted an acceptable plan,
based on a assessment of current jail
and lockup removal barriers within the
State, to eliminate noncompliant inci-
dents; and

(6) Achieved compliance with section
223(a)(15) of the JJDP Act; and

(7) Demonstrates an unequivocal
commitment, through appropriate ex-
ecutive or legislative action, to achiev-
ing full compliance.

(D) Waiver maximum. A State may re-
ceive a waiver of termination of eligi-
bility from the Administrator under
paragraph (f)(6)(iii)(C) of this section
for a combined maximum of four For-
mula Grant Awards through Fiscal
Year 1993. No additional waivers will be
granted.

(7) Monitoring report exemption. States
which have been determined by the
OJJDP Administrator to have achieved
full compliance with sections
223(a)(12)(A), (a)(14), and compliance
with section 223(a)(13) of the JJDP and
wish to be exempted from the annual
monitoring report requirements must
submit a written request to the OJJDP
Administrator which demonstrates
that:

(i) The State provides for an ade-
quate system of monitoring jails, law
enforcement lockup, detention facili-
ties, to enable an annual determination
of State compliance with sections
223(a)(12)(A), (13), and (14) of the JJDP
Act;

(ii) State legislation has been en-
acted which conforms to the require-
ments of Sections 223(a)(12)(A), (13),
and (14) of the JJDP Act; and

(iii) The enforcement of the legisla-
tion is statutorily or administratively
prescribed, specifically providing that:

(A) Authority for enforcement of the
statute is assigned;
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(B) Time frames for monitoring com-
pliance with the statute are specified;
and

(C) Adequate procedures are set forth
for enforcement of the statute and the
imposition of sanctions for violations.

(g) Juvenile crime analysis. Pursuant
to section 223(a)(8), the State must con-
duct an analysis of juvenile crime
problems, including juvenile gangs that
commit crimes, and juvenile justice
and delinquency prevention needs with-
in the State, including those geo-
graphical areas in which an Indian
tribe performs law enforcement func-
tions. The analysis and needs assess-
ment must include educational needs,
gender specific services, delinquency
prevention and treatment services in
rural areas, and mental health services
available to juveniles in the juvenile
justice system. The analysis should
discuss barriers to accessing services
and provide a plan to provide such
services where needed.

(1) Analysis. The analysis must be
provided in the multiyear application.
A suggested format for the analysis is
provided in the Formula Grant Appli-
cation Kit.

(2) Product. The product of the analy-
sis is a series of brief written problem
statements set forth in the application
that define and describe the priority
problems.

(3) Programs. Applications are to in-
clude descriptions of programs to be
supported with JJDP Act formula
grant funds. A suggested format for
these programs is included in the appli-
cation kit.

(4) Performance indicators. A list of
performance indicators must be devel-
oped and set forth for each program.
These indicators show what data will
be collected at the program level to
measure whether objectives and per-
formance goals have been achieved and
should relate to the measures used in
the problem statement and statement
of program objectives.

(h) Annual performance report. Pursu-
ant to section 223(a) and section
223(a)(22) the State plan shall provide
for submission of an annual perform-
ance report. The State shall report on
its progress in the implementation of
the approved programs, described in
the three-year plan. The performance

indicators will serve as the objective
criteria for a meaningful assessment of
progress toward achievement of meas-
urable goals. The annual performance
report shall describe progress made in
addressing the problem of serious juve-
nile crime, as documented in the juve-
nile crime analysis pursuant to section
223(a)(8)(A). The annual performance
report must be submitted to OJJDP no
later than June 30 and address all for-
mula grant activities carried out dur-
ing the previous complete calendar
year, federal fiscal year, or State fiscal
year for which information is avail-
able, regardless of which year’s for-
mula grant funds were used to support
the activities being reported on, e.g.,
during a reporting period, activities
may have been funded from two or
more formula grant awards.

(i) Technical assistance. States shall
include, within their plan, a descrip-
tion of technical assistance needs. Spe-
cific direction regarding the develop-
ment and inclusion of all technical as-
sistance needs and priorities will be
provided in the ‘‘Application Kit for
Formula Grants under the JJDPA.’’

(j) Minority detention and confinement.
Pursuant to section 223(a)(23) of the
JJDP Act, States must demonstrate
specific efforts to reduce the propor-
tion of juveniles detained or confined
in secure detention facilities, secure
correctional facilities, jails and lock-
ups who are members of minority
groups if such proportion exceeds the
proportion such groups represent in the
general population, viz., in most
States, youth between ages ten-seven-
teen are subject to secure custody. It is
essential that States approach this
statutory mandate in a comprehensive
manner. The purpose of the statute and
the regulation in this part is to encour-
age States to address, program-
matically, any features of its justice
system, and related laws and policies,
that may account for the dispropor-
tionate detention or confinement of
minority juveniles in secure detention
facilities, secure correctional facilities,
jails, and lockups. The disproportion-
ate minority confinement core require-
ment neither establishes nor requires
numerical standards or quotas in order
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for a State to achieve or maintain com-
pliance. Compliance with this provi-
sion is achieved when a State meets
the requirements set forth in para-
graphs (j)(1) through (3) of this section:

(1) Identification. Provide quantifiable
documentation (State, county and
local level) in the State’s FY 1994 For-
mula Grant Plan (and all subsequent
Multi-Year Plans) Juvenile Crime
Analysis and Needs Assessment to de-
termine whether minority juveniles are
disproportionately detained or con-
fined in secure detention and correc-
tional facilities, jails and lockups in
relation to their proportion of the
State juvenile population. Guidelines
are provided in the OJJDP Dispropor-
tionate Minority Confinement Tech-
nical Assistance Manual (see Phase I
Matrix). Where quantifiable docu-
mentation is not available to deter-
mine if disproportionate minority con-
finement exists in secure detention and
correctional facilities, jails and lock-
ups, the State must provide a time-lim-
ited plan of action, not to exceed six
months, for developing and implement-
ing a system for the ongoing collec-
tion, analysis and dissemination of in-
formation regarding minorities for
those facilities where documentation
does not exist.

(2) Assessment. Each State’s FY 1994
Formula Grant Plan must provide a
completed assessment of disproportion-
ate minority confinement. Assessments
must, at minimum, identify and ex-
plain differences in arrest, diversion
and adjudication rates, court disposi-
tions other than incarceration, the
rates and periods of prehearing deten-
tion in and dispositional commitments
to secure facilities of minority youth
in the juvenile justice system, and
transfers to adult court (see Phase II
Matrix). If a completed assessment is
not available, the State must submit a
time-limited plan (not to exceed twelve
months from submission of the For-
mula Grant Application) for complet-
ing the assessment.

(3) Intervention. Each State’s FY 1995
Formula Grant Plan must, where dis-
proportionate confinement has been
demonstrated, provide a time-limited
plan of action for reducing the dis-
proportionate confinement of minority
juveniles in secure facilities. The inter-

vention plan shall be based on the re-
sults of the assessment, and must in-
clude, but not be limited to the follow-
ing:

(i) Diversion. Increasing the availabil-
ity and improving the quality of diver-
sion programs for minorities who come
in contact with the juvenile justice
system, such as police diversion pro-
grams;

(ii) Prevention. Providing develop-
mental, operational, and assessment
assistance (financial and/or technical)
for prevention programs in commu-
nities with a high percentage of minor-
ity residents with emphasis upon sup-
port for community-based organiza-
tions (including non-traditional orga-
nizations) that serve minority youth;

(iii) Reintegration. Providing develop-
mental, operational, and assessment
assistance (financial and/or technical)
for programs designed to reduce recidi-
vism by facilitating the reintegration
of minority youth in the community
following release from dispositional
commitments to reduce recidivism;

(iv) Policies and procedures. Providing
financial and/or technical assistance
that addresses necessary changes in
statewide and local, executive, judicial,
and legal representation policies and
procedures; and

(v) Staffing and training. Providing fi-
nancial and/or technical assistance
that addresses staffing and training
needs that will positively impact the
disproportionate confinement of mi-
nority youth in secure facilities.

(4) The time-limited plans of action
set forth in paragraphs (j) (1), (2) and
(3) of this section must include a clear
indication of current and future bar-
riers; which agencies, organizations, or
individual(s) will be responsible for
taking what specific actions; when; and
what the anticipated outcomes are.
The interim and final outcomes from
implementation of the time-limited
plan of action must be reported in each
State’s Multi-Year Plans and Annual
Plan Updates. Final outcomes for indi-
vidual project awards are to be in-
cluded with each State’s annual per-
formance report (See paragraph (h) of
this section).

(5) Technical assistance is available
through the OJJDP Technical Assist-
ance Contract to help guide States
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with the data collection and analysis,
and with programmatic elements of
this requirement. Information from the
OJJDP Special Emphasis Initiative on
Disproportionate Minority Confine-
ment pilot sites will be disseminated as
it becomes available.

(6) For purposes of this statutory
mandate, minority populations are de-
fined as: African-Americans, American
Indians, Asians, Pacific Islanders, and
Hispanics.

(k) Pursuant to section 223(a)(24) of
the JJDP Act, states shall agree to
other terms and conditions as the Ad-
ministrator may reasonably prescribe
to assure the effectiveness of programs
assisted under the Formula Grant.

[60 FR 28440, May 31, 1995, as amended at 61
FR 65138, Dec. 10, 1996]

§ 31.304 Definitions.
(a) Private agency. A private non-prof-

it agency, organization or institution
is:

(1) Any corporation, foundation,
trust, association, cooperative, or ac-
credited institution of higher edu-
cation not under public supervision or
control; and

(2) Any other agency, organization or
institution which operates primarily
for scientific, education, service, chari-
table, or similar public purposes, but
which is not under public supervision
or control, and no part of the net earn-
ings of which inures or may lawfully
inure to the benefit of any private
shareholder or individual, and which
has been held by IRS to be tax-exempt
under the provisions of section 501(c)(3)
of the 1954 Internal Revenue Code.

(b) Secure. As used to define a deten-
tion or correctional facility this term
includes residential facilities which in-
clude construction features designed to
physically restrict the movements and
activities of persons in custody such as
locked rooms and buildings, fences, or
other physical structures. It does not
include facilities where physical re-
striction of movement or activity is
provided solely through facility staff.

(c) Facility. A place, an institution, a
building or part thereof, set of build-
ings or an area whether or not enclos-
ing a building or set of buildings which
is used for the lawful custody and
treatment of juveniles and may be

owned and/or operated by public and
private agencies.

(d) Juvenile who is accused of having
committed an offense. A juvenile with re-
spect to whom a petition has been filed
In the juvenile court or other action
has occurred alleging that such juve-
nile is a juvenile offender, i.e., a crimi-
nal-type offender or a status offender,
and no final adjudication has been
made by the juvenile court.

(e) Juvenile who has been adjudicated
as having committed an offense. A juve-
nile with respect to whom the juvenile
court has determined that such juve-
nile is a juvenile offender, i.e., a crimi-
nal-type offender or a status offender.

(f) Juvenile offender. An individual
subject to the exercise of juvenile
court jurisdiction for purposes of adju-
dication and treatment based on age
and offense limitations by defined as
State law, i.e., a criminal-type offender
or a status offender.

(g) Criminal-type offender. A juvenile
offender who has been charged with or
adjudicated for conduct which would,
under the law of the jurisdiction in
which the offense was committed, be a
crime if committed by an adult.

(h) Status offender. A juvenile of-
fender who has been charged with or
adjudicated for conduct which would
not, under the law of the jurisdiction
in which the offense was committed, be
a crime if committed by an adult.

(i) Non-offender. A juvenile who is
subject to the jurisdiction of the juve-
nile court, usually under abuse, de-
pendency, or neglect statutes for rea-
sons other than legally prohibited con-
duct of the juvenile.

(j) Lawful custody. The exercise of
care, supervision and control over a ju-
venile offender or non-offender pursu-
ant to the provisions of the law or of a
judicial order or decree.

(k) Other individual accused of having
committed a criminal offense. An individ-
ual, adult or juvenile, who has been
charged with committing a criminal
offense in a court exercising criminal
jurisdiction.

(l) Other individual convicted of a
criminal offense. An individual, adult or
juvenile, who has been convicted of a
criminal offense in court exercising
criminal jurisdiction.
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(m) Adult jail. A locked facility, ad-
ministered by State, county or local
law enforcement and correctional
agencies, the purpose of which is to de-
tain adults charged with violating
criminal law, pending trial. Also con-
sidered as adult jails are those facili-
ties used to hold convicted adult crimi-
nal offenders sentenced for less than
one year.

(n) Adult lockup. Similar to an adult
jail except that an adult lockup is gen-
erally a municipal or police facility of
a temporary nature which does not
hold persons after they have been for-
mally charged.

(o) Valid court order. The term means
a court order given by a juvenile court
judge to a juvenile who has been
brought before the court and made sub-
ject to a court order. The use of the
word ‘‘valid’’ permits the incarceration
of juveniles for violation of a valid
court order only if they received their
full due process rights as guaranteed
by the Constitution of the United
States.

(p) Local private agency. For the pur-
poses of the pass-through requirement
of section 223(a)(5), a local private
agency is defined as a private non-prof-
it agency or organization that provides
program services within an identifiable
unit or a combination of units of gen-
eral local government.

Subpart E—General Conditions
and Assurances

§ 31.400 Compliance with statute.
The applicant State must assure and

certify that the State and its sub-
grantees and contractors will comply
with applicable provisions of the Omni-
bus Crime Control and Safe Streets Act
of 1968, Pub. L. 90–351, as amended, and
with the provisions of the Juvenile
Justice and Delinquency Prevention
Act of 1974, Pub. L. 93–415, as amended,
and the provisions of the current edi-
tion of OJP Financial and Administra-
tive Guide for Grants, M7100.1.

§ 31.401 Compliance with other Fed-
eral laws, orders, circulars.

The applicant State must further as-
sure and certify that the State and its
subgrantees and contractors will ad-
here to other applicable Federal laws,

orders and OMB circulars. These gen-
eral Federal laws and regulations are
described in greater detail in the Fi-
nancial and Administrative Guide for
Grants, M7100.1, and the Formula
Grant Application Kit.

§ 31.402 Application on file.

Any Federal funds awarded pursuant
to an application must be distributed
and expended pursuant to and in ac-
cordance with the programs contained
in the applicant State’s current ap-
proved application. Any departures
therefrom, other than to the extent
permitted by current program and fis-
cal regulations and guidelines, must be
submitted for advance approval by the
Administrator of OJJDP.

§ 31.403 Civil rights requirements.

The State assures that it will com-
ply, and that subgrantees and contrac-
tors will comply, with all applicable
Federal non-discrimination require-
ments, including:

(a) Section 809(c) of the Omnibus
Crime Control and Safe Streets Act as
1968, as amended, and made applicable
by section 299(A) of the Juvenile Jus-
tice and Delinquency Prevention Act of
1974, as amended;

(b) Title VI of the Civil Rights Act of
1964, as amended;

(c) Section 504 of the Rehabilitation
Act of 1973, as amended;

(d) Title IX of the Education Amend-
ments of 1972;

(e) The Age Discrimination Act of
1975;

(f) The Department of Justice Non-
Discrimination regulations, 28 CFR
part 42, subparts C, D, E, and G;

(g) The Department of Justice regu-
lations on disability discrimination, 28
CFR parts 35 and 39; and

(h) Subtitle A, title II of the Ameri-
cans with Disabilities Act (ADA) of
1990.

PART 32—PUBLIC SAFETY OFFICERS’
DEATH AND DISABILITY BENEFITS

Subpart A—Death and Disability Benefits

Sec.
32.1 Purpose and OMB control number.
32.2 Definitions.
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OFFICERS COVERED

32.3 Coverage.
32.4 Reasonable doubt of coverage.
32.5 Findings of State, local, and Federal

agencies.
32.6 Conditions on payment.
32.7 Intentional misconduct of the officer.
32.8 Intention to bring about death or per-

manent and total disability.
32.9 Voluntary intoxication.

BENEFICIARIES

32.10 Order of priority.
32.11 Contributing factor to death.
32.12 Determination of relationship of

spouse.
32.13 Determination of relationship of child.
32.14 Determination of relationship of par-

ent.
32.15 Determination of dependency.

INTERIM AND REDUCED DEATH PAYMENTS

32.16 Interim payment in general.
32.17 Repayment and waiver of repayment.
32.18 Reduction of payment.

FILING AND PROCESSING OF CLAIMS

32.19 Persons executing claims.
32.20 Claims.
32.21 Evidence.
32.22 Representation.

DETERMINATION, HEARING, AND REVIEW

32.23 Finding of eligibility or ineligibility.
32.24 Request for a hearing.

NATIONAL PROGRAMS FOR FAMILIES OF PUBLIC
SAFETY OFFICERS WHO HAVE DIED IN THE
LINE OF DUTY

32.25 National programs.

Subpart B—Federal Law Enforcement
Dependents Assistance

32.31 Purpose.
32.32 Definitions.
32.33 Eligibility for assistance.
32.34 Application for assistance.
32.35 Retroactive benefits.
32.36 Action on applications for assistance.
32.37 Determination of benefits.
32.38 Denial of benefits.
32.39 Appeals.
32.40 Repayment.

APPENDIX TO PART 32—PSOB HEARING AND
APPEAL PROCEDURES

AUTHORITY: Part L of title I of the Omni-
bus Crime Control and Safe Streets Act of
1968, as amended (42 U.S.C. 3711 et seq.).

SOURCE: 57 FR 24913, June 11, 1992, unless
otherwise noted.

Subpart A—Death and Disability
Benefits

§ 32.1 Purpose and OMB control num-
ber.

(a) The purpose of this subpart is to
implement the Public Safety Officers’
Benefits Act of 1976, as amended, which
authorizes the Bureau of Justice As-
sistance, Office of Justice Programs, to
pay a benefit of $100,000, adjusted in ac-
cordance with § 32.3(b), to specified sur-
vivors or public safety officers found to
have died as the direct and proximate
result of a personal injury sustained in
the line of duty, and to claimant public
safety officers found to have been per-
manently and totally disabled as the
direct result of a catastrophic injury
sustained in the line of duty. The Act
also authorizes funds to establish na-
tional programs to assist the families
of public safety officers who have died
in the line of duty. (The Act is subpart
1 of part L of title I of the Omnibus
Crime Control and Safe Streets Act of
1968, as amended, 42 U.S.C. 3711 et seq.)

(b) The information collection re-
quirements in this part have been ap-
proved by the Office of Management
and Budget and have been assigned
OMB control number 1121–0166.

[57 FR 24913, June 11, 1992, as amended at 62
FR 37715, July 15, 1997]

§ 32.2 Definitions.
For purposes of this subpart—
(a) The Act means the Public Safety

Officers’ Benefits Act of 1976, 42 U.S.C.
3796, et seq., Public Law 94–430, 90 Stat.
1346 (September 29, 1976), as amended.

(b)(1) Bureau or BJA means the Bu-
reau of Justice Assistance of the Office
of Justice Programs;

(2) PSOB means the Public Safety Of-
ficers’ Benefits Program of the Bureau
of Justice Assistance.

(c) Line of duty means:
(1) Any action which an officer whose

primary function is crime control or
reduction, enforcement of the criminal
law, or suppression of fires is obligated
or authorized by rule, regulations, con-
dition of employment or service, or law
to perform, including those social, cer-
emonial, or athletic functions to which
the officer is assigned, or for which the
officer is compensated, by the public
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agency he serves. For other officers,
‘‘line of duty’’ means any action the of-
ficer is so obligated or authorized to
perform in the course of controlling or
reducing crime, enforcing the criminal
law, or suppressing fires; and

(2) Any action which an officially
recognized or designated public em-
ployee member of a rescue squad or
ambulance crew is obligated or author-
ized by rule, regulation, condition of
employment or service, or law to per-
form.

(d) Direct and proximate, direct, or
proximate means that the antecedent
event is a substantial factor in the re-
sult.

(e) Personal injury or injury means
any traumatic injury, as well as dis-
eases which are caused by or result
from such an injury, but not occupa-
tional diseases.

(f) Catastrophic injury means con-
sequences of an injury that perma-
nently prevent an individual from per-
forming any gainful work.

(g) Traumatic injury means a wound
or a condition of the body caused by
external force, including injuries in-
flicted by bullets, explosives, sharp in-
struments, blunt objects or other phys-
ical blows, chemicals, electricity, cli-
matic conditions, infectious diseases,
radiation, and bacteria, but excluding
stress and strain.

(h) Permanent and total disability
means medically determinable con-
sequences of a catastrophic, line-of-
duty injury that permanently prevent
a former pubic safety officer from per-
forming any gainful work.

(i) Occupational disease means a dis-
ease which routinely constitutes a spe-
cial hazard in, or is commonly regarded
as a concomitant of the officer’s occu-
pation.

(j) Public safety officer means any in-
dividual serving a public agency in an
official capacity, with or without com-
pensation, as a law enforcement offi-
cer, firefighter, rescue squad member
or ambulance crew member.

(k) Public agency means the United
States, any State of the United States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands of the United States, Guam,
American Samoa, the Trust Territories
of the Pacific Islands, the Common-

wealth of the Northern Mariana Is-
lands, and any territory or possession
of the United States, or any unit of
local government, department, agency,
or instrumentality of any of the fore-
going.

(l) Public employee means an em-
ployee of a public agency.

(m) Law enforcement officer means
any individual involved in crime and
juvenile delinquency control or reduc-
tion, or enforcement of the criminal
law, including but not limited to po-
lice, corrections, probation, parole, and
judicial officers.

(n) Firefighter includes any individual
serving as an officially-recognized or
designated member of a legally-orga-
nized volunteer fire department.

(o) Rescue squad or ambulance crew
member means an officially recognized
or designated employee or member of a
rescue squad or ambulance crew.

(p) Prerequisite disability certification
means:

(1)(i) The employing agency’s official,
certified award to the claimant public
safety officer of its maximum disabil-
ity finding and compensation, includ-
ing the officer’s permanent and com-
plete separation from the employing
public safety agency as the direct re-
sult of an injury sustained in the line
of duty; or

(ii) If the employing agency does not
itself make such disability awards,
then an official, certified award to the
claimant public safety officer by the
cognizant judicial, political or admin-
istrative agency or body of its maxi-
mum disability finding and compensa-
tion, including the officer’s permanent
and complete separation from the em-
ploying public safety agency as the di-
rect result of an injury sustained in the
line of duty.

(2) Nothing in this paragraph (p)
shall be construed to affect State, mu-
nicipal, or local laws, regulations, poli-
cies, or agencies, which have been or
will be established for the purpose of
granting public safety officer disability
pensions, including heart and lung laws
and similar benefits, nor is any stand-
ard for the granting of such benefits
implied in any way by this part.

(q) Gainful work means work activity
that is both substantial and gainful.
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(1) Substantial work activity means
work activity that involves doing sig-
nificant physical or mental activities.
Work may be substantial even if it is
done on a part-time basis or if the pub-
lic safety officer does less, gets paid
less, or has less responsibility than
when he or she was a member of the
former employing public safety agency.

(2) Gainful work activity means work
activity that is done for pay or profit.
Work activity is gainful if it is the
kind of work usually done for pay or
profit, whether or not a profit is real-
ized or pay is received.

(r) Residual functional capacity means
that which a former public safety offi-
cer can still do despite limitations im-
posed by a disability. Residual func-
tional capacity is a medical assess-
ment, a determination to be made by
the Office’s medical experts. Such med-
ical determination will be based on ex-
amination of prerequisite disability
certifications as specified in 28 CFR
32.2(p), and by examination of any addi-
tional case specific medical and other
relevant documentation necessary to a
medical assessment and determination
of residual functional capacity.

(s) Age means a former public safety
officer’s chronological age, and the ex-
tent to which that individual’s age af-
fects his or her ability to adapt to a
new work situation or to do work in
competition with others. PSOB will
evaluate age in the context of residual
functional capacity within the follow-
ing general parameters:

(1) Youthful means that a former pub-
lic safety officer under age 50 will gen-
erally be considered able to adapt to a
new work activity and environment.

(2) Early middle age means that a
former public safety officer, between
age 50 and age 59, will generally be con-
sidered to experience significant dif-
ficulty in adapting to a new work ac-
tivity and environment.

(3) Middle and advanced age means
that a former public safety officer age
60 or over will generally be considered
to experience substantial difficulty in
adapting to a new work activity or en-
vironment.

(t) Education means primarily the
level and content of a former public
safety officer’s formal schooling, in-
cluding vocational training. Education

also includes completion of in-service
training seminars and educational pro-
grams while a member of the former
employing public safety agency or
while formerly employed.

(u) Work experience means the skills
and abilities acquired by the former
public safety officer before, during and
following service in the former public
safety agency, suitable to use in adapt-
ing to a new work activity and envi-
ronment.

(v) Child means any natural, illegit-
imate, adopted, or posthumous child or
stepchild of a deceased public safety of-
ficer who, at the time of the public
safety officer’s death, is:

(1) Eighteen years of age or under;
(2) Over eighteen years of age and a

student, as defined in section 8101 of
title 5, United States Code; or

(3) Over eighteen years of age and in-
capable of self-support because of phys-
ical or mental disability.

(w) Stepchild means a child of the of-
ficer’s spouse who was living with, de-
pendent for support on, or otherwise in
a parent-child relationship, as set forth
in § 32.13(b), with the officer at the time
of the officer’s death. The relationship
of stepchild is not terminated by the
divorce, remarriage, or death of the
stepchild’s natural or adoptive parent.

(x) Student means:
(1) An individual under 23 years of

age who has not completed four years
of education beyond the high school
level and who is regularly pursuing a
full-time course of study or training at
an institution which is:

(i) A school or college or university
operated or directly supported by the
United States, or by a State or local
government or political subdivision
thereof;

(ii) A school or college or university
which has been accredited by a State
or by a State recognized or nationally
recognized accrediting agency or body;

(iii) A school or college or university
not so accredited but whose credits are
accepted, on transfer, by at least three
institutions which are so accredited for
credit on the same basis as if trans-
ferred from an institution so accred-
ited; or

(iv) An additional type of educational
or training institution as defined by
the Secretary of Labor.
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(2) An individual is deemed to be a
student during an interim between
school years if the interim is not more
than 4 months and if the student shows
to the satisfaction of the Bureau, that
the student intends to pursue a full-
time course of study or training during
the semester or other enrollment pe-
riod immediately after the interim or
during periods of reasonable duration
during which, in the judgment of the
Bureau, the student is prevented by
factors beyond the student’s control
from pursuing the student’s education.
A student whose 23rd birthday occurs
during a semester or other enrollment
period is deemed a student until the
end of the semester or other enroll-
ment period.

(y) Spouse means the husband or wife
of the deceased officer at the time of
the officer’s death, and includes a
spouse living apart from the officer at
the time of the officer’s death for any
reason.

(z) Dependent means any individual
who was substantially reliant for sup-
port upon the income of the deceased
public safety officer.

(aa) Intoxication means a disturbance
of mental or physical faculties:

(1) Resulting from the introduction
of alcohol into the body as evidenced
by—

(i) A blood alcohol level of .20 per
centum or greater; or

(ii) A blood alcohol level of at least
.10 per centum unless the Bureau re-
ceives convincing evidence that the
public safety officer was not acting in
an intoxicated manner immediately
prior to the officer’s death or cata-
strophic personal injury which resulted
in permanent and total disability; or

(2) Resulting from drugs or other sub-
stances in the body.

(bb) Rescue means the provision of
first response emergency medical
treatment, transportation of persons in
medical distress and under emergency
conditions to medical care facilities, or
search and rescue assistance in locat-
ing and extracting from danger persons
lost, missing, or in imminent danger of
bodily harm.

(cc) Support means food, shelter,
clothing, ordinary medical expenses,
and other ordinary and customary

items for maintenance of the person
supported.

[57 FR 24913, June 11, 1992, as amended at 61
FR 33657, June 28, 1996; 62 FR 37715, July 15,
1997]

OFFICERS COVERED

§ 32.3 Coverage.

(a) When the Bureau determines
under this part, that a public safety of-
ficer, as defined in § 32.2(h) has died or
become permanently and totally dis-
abled as the direct and proximate re-
sult of an injury sustained in the line
of duty, the Bureau shall pay a benefit
of $100,000, adjusted in accordance with
§ 32.3 (b) or (c), subject to the condi-
tions set forth in § 32.6. Payment of
death benefits shall be made in the
order specified in § 32.10.

(b) For the death benefit program, on
October 1 of each fiscal year after Octo-
ber 15, 1988, the Bureau shall adjust the
level of the death benefit payable im-
mediately before such October 1 under
paragraph (a) of this section, to reflect
the annual percentage change in the
Consumer Price Index for All Urban
Consumers, published by the Bureau of
Labor Statistics, occurring in the 1-
year period ending on June 1 imme-
diately preceding such October 1.

(c) For the disability benefit pro-
gram, the annual cost of living adjust-
ment shall be made in accordance with
the effective date of the enactment of
this program, viz. November 29, 1990.

(d) The amount payable under para-
graph (a) of this section with respect to
the death or permanent and total dis-
ability of a public safety officer shall
be the amount payable under para-
graphs (b) or (c) of this section as of
the date of death or permanent and
total disability of such officer, as the
case may be.

§ 32.4 Reasonable doubt of coverage.

The Bureau shall resolve any reason-
able doubt arising from the cir-
cumstances of the officer’s death or
permanent and total disability in favor
of payment of the death or disability
benefit.
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§ 32.5 Findings of State, local, and Fed-
eral agencies.

The Bureau will give substantial
weight to the evidence and findings of
fact presented by State, local, and Fed-
eral administrative and investigative
agencies. The Bureau will request addi-
tional assistance or conduct its own in-
vestigation when it believes that the
existing evidence does not provide the
Bureau with a rational basis for a deci-
sion on a material element of eligi-
bility.

§ 32.6 Conditions on payment.
(a) No benefit shall be paid—
(1) If the death or permanent and

total disability was caused by the in-
tentional misconduct of the public
safety officer or by such officer’s inten-
tion to bring about the officer’s death
or injury;

(2) If the public safety officer was
voluntarily intoxicated at the time of
the officer’s death or catastrophic per-
sonal injury;

(3) If the public safety officer was
performing the officer’s duties in a
grossly negligent manner at the time
of the officer’s death or catastrophic
personal injury;

(4) To any individual who would oth-
erwise be entitled to a benefit under
this part if such individual’s actions
were a substantial contributing factor
to the death of the public safety offi-
cer; or

(5) To any individual employed in a
capacity other than a civilian capacity.

(b) The Act applies to State and local
public safety officers killed in the line
of duty on or after September 29, 1976;
federal public safety officers killed on
or after October 12, 1984; rescue squad
or public emergency employees killed
in the line of duty on or after October
15, 1986; and to each of these classes of
officers permanently and totally dis-
abled as a result of a catastrophic per-
sonal injury received in the line of
duty on or after November 29, 1990.

§ 32.7 Intentional misconduct of the of-
ficer.

The Bureau will consider at least the
following factors in determining
whether death or permanent and total
disability was caused by the inten-
tional misconduct of the officer:

(a) Whether the conduct was in viola-
tion of rules and regulations of the em-
ployer, or ordinances and laws, and—

(1) Whether the officer knew the con-
duct was prohibited and understood its
import;

(2) Whether there was a reasonable
excuse for the violation; or

(3) Whether the rule violated is habit-
ually observed and enforced;

(b) Whether the officer had pre-
viously engaged in similar misconduct;

(c) Whether the officer’s intentional
misconduct was a substantial factor in
the officer’s death or permanent and
total disability; and

(d) Whether there was an intervening
force which would have independently
caused the officer’s death or permanent
and total disability and which would
not otherwise prohibit payment of a
benefit pursuant to this part.

§ 32.8 Intention to bring about death
or permanent and total disability.

The Bureau will consider at least the
following factors in determining
whether the officer intended to bring
about the officer’s own death or injury:

(a) Whether the death or permanent
and total disability was caused by in-
sanity, through an uncontrollable im-
pulse or without conscious volition to
produce death or injury;

(b) Whether the officer had a prior
history of attempted suicide or at-
tempts to cause physical incapacita-
tion;

(c) Whether the officer’s intent to
bring about the officer’s death or in-
jury was a substantial factor in the of-
ficer’s death or permanent and total
disability; and

(d) The existence of an intervening
force or action which would have inde-
pendently caused the officer’s death or
permanent and total disability and
which would not otherwise prohibit
payment of a benefit pursuant to this
part.

§ 32.9 Voluntary intoxication.
The Bureau will apply the following

evidentiary factors in cases in which
voluntary intoxication is at issue in an
officer’s death or permanent and total
disability.

(a) The primary factor in determin-
ing intoxication at the time the injury
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occurred, from which death or perma-
nent and total disability resulted, is
the blood alcohol level, including a
post-mortem blood alcohol level in the
case of a death.

(1) Benefits will be denied if a de-
ceased or permanently and totally dis-
abled public safety officer had a blood
alcohol level of .20 per centum or great-
er; or

(2) Benefits will be denied if a de-
ceased or permanently and totally dis-
abled public safety officer had a blood
alcohol level of at least .10 per centum
but less than .20 per centum unless the
Bureau receives convincing evidence
that the public safety officer was not
acting in an intoxicated manner imme-
diately prior to death or the receipt of
a catastrophic personal injury.

(b) Convincing evidence includes, but
is not limited to: Affidavits or inves-
tigative reports demonstrating that
the deceased or permanently and to-
tally disabled public safety officer’s
speech, movement, language, emotion,
and judgment were normal (for the of-
ficer) immediately prior to the injury
which caused the death or the perma-
nent and total disability.

(c) In determining whether an offi-
cer’s intoxication was voluntary, the
Bureau will consider:

(1) Whether, and to what extent, the
officer had a prior history of voluntary
intoxication while in the line of duty;

(2) Whether and to what degree the
officer had previously used the intoxi-
cant in question; and

(3) Whether the intoxicant was pre-
scribed medically and was taken within
the prescribed dosage.

BENEFICIARIES

§ 32.10 Order of priority.

(a) When the Bureau had determined
that a death benefit may be paid ac-
cording to the provisions of this sub-
part, a benefit of $100,000, adjusted in
accordance with § 32.3(b), shall be paid
in the following order of precedence:

(1) If there is no surviving child of
such officer, to the surviving spouse of
such officer;

(2) If there are a surviving child or
children and a surviving spouse, one-
half to the surviving child or children

of such officer in equal shares, and one-
half to the surviving spouse;

(3) If there is no surviving spouse, to
the surviving child or children of such
officer in equal shares; or

(4) If none of the above in paragraphs
(a)(1) through (3) of this section to the
surviving parent, or to the surviving
parents in equal shares.

(b) If no one qualifies as provided in
paragraph (a) of this section, no benefit
shall be paid.

[57 FR 24913, June 11, 1992, as amended at 62
FR 37715, July 15, 1997]

§ 32.11 Contributing factor to death.
(a) No death benefit shall be paid to

any person who would otherwise be en-
titled to a death benefit under this part
if such person’s intentional actions
were a substantial contributing factor
to the death of the public safety offi-
cer.

(b) When a potential beneficiary is
denied death benefits under paragraph
(a) of this section, the benefits shall be
paid to the remaining eligible sur-
vivors, if any, of the officer as if the
potential beneficiary denied death ben-
efits did not survive the officer.

§ 32.12 Determination of relationship
of spouse.

(a) Marriage should be established by
one (or more) of the following types of
evidence in the following order of pref-
erence:

(1) Copy of the public record of mar-
riage, certified or attested, or by an ab-
stract of the public record, containing
sufficient data to identify the parties,
the date and place of the marriage, and
the number of prior marriages by ei-
ther party if shown on the official
record, issued by the officer having
custody of the record or other public
official authorized to certify the
record, or a certified copy of the reli-
gious record of marriage;

(2) Official report from a public agen-
cy as to a marriage which occurred
while the officer was employed with
such agency;

(3) The affidavit of the clergyman or
magistrate who officiated;

(4) The original certificate of mar-
riage accompanied by proof of its genu-
ineness and the authority of the person
to perform the marriage;
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(5) The affidavits or sworn state-
ments of two or more eyewitnesses to
the ceremony;

(6) In jurisdictions where ‘‘common
law’’ marriages are recognized, the af-
fidavits or certified statements of the
spouse setting forth all of the facts and
circumstances concerning the alleged
marriage, such as the agreement be-
tween the parties at the beginning of
their cohabitation, the period of co-
habitation, places and dates of resi-
dences, and whether children were born
as the result of the relationship. This
evidence should be supplemented by af-
fidavits or certified statements from
two or more persons who know as the
result of personal observation the re-
puted relationship which existed be-
tween the parties to the alleged mar-
riage including the period of cohabita-
tion, places of residences, whether the
parties held themselves out as husband
and wife and whether they were gen-
erally accepted as such in the commu-
nities in which they lived; or

(7) Any other evidence which would
reasonably support a belief by the Bu-
reau that a valid marriage actually ex-
isted.

(b) BJA will not recognize a claimant
as a ‘‘common law’’ spouse under
§ 32.12(a)(6) unless the State of domicile
recognizes him or her as the spouse of
the officer.

(c) If applicable, certified copies of
divorce decrees of previous marriages
or death certificates of the former
spouses of either party must be submit-
ted.

§ 32.13 Determination of relationship
of child.

(a) In general. A claimant is the child
of a public safety officer if the individ-
ual’s birth certificate shows the officer
as the individual’s parent.

(b) Alternative. If the birth certificate
does not show the public safety officer
as the claimant’s parent, the suffi-
ciency of the evidence will be deter-
mined in accordance with the facts of a
particular case. Proof of the relation-
ship may consist of—

(1) An acknowledgement in writing
signed by the public safety officer; or

(2) Evidence that the officer has been
identified as the child’s parent by a ju-
dicial decree ordering the officer to

contribute to the child’s support or for
other purposes; or

(3) Any other evidence which reason-
ably supports a finding of a parent-
child relationship, such as—

(i) A certified copy of the public
record of birth or a religious record
showing that the officer was the in-
formant and was named as the parent
of the child; or

(ii) Affidavits or sworn statements of
persons who know that the officer ac-
cepted the child as his or her own; or

(iii) Information obtained from a
public agency or public records, such as
school or welfare agencies, which
shows that with the officer’s knowl-
edge the officer was named as the par-
ent of the child.

(c) Adopted child. Except as may be
provided in paragraph (b) of this sec-
tion, evidence of relationship must be
shown by a certified copy of the decree
of adoption and such evidence as may
be necessary. In jurisdictions where pe-
tition must be made to the court for
release of adoption documents or infor-
mation, or where the release of such
documents or information is prohib-
ited, a revised birth certificate will be
sufficient to establish the fact of adop-
tion.

(d) Stepchild. The relationship of a
stepchild to the deceased officer shall
be demonstrated by—

(1)(i) Evidence of birth to the spouse
of the officer as required by paragraphs
(a) and (b) of this section; or

(ii) If adopted by the spouse, evidence
of adoption as required by paragraph
(c) of this section; or

(iii) Other evidence, such as that
specified in § 32.13(b), which reasonably
supports the existence of a parent-child
relationship between the child and the
spouse;

(2) Evidence that the stepchild was
either—

(i) Living with; or
(ii) Dependent for support, as set

forth in § 32.15; or
(iii) In a parent-child relationship, as

set forth in § 32.13(b), with the officer at
the time of the officer’s death; and

(3) Evidence of the marriage of the
officer and the spouse, as required by
§ 32.12.
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§ 32.14 Determination of relationship
of parent.

(a) In general. A claimant is the par-
ent of a public safety officer if the offi-
cer’s birth certificate shows the claim-
ant as the officer’s parent.

(b) Alternative. If the birth certificate
does not show the claimant as the offi-
cer’s parent, proof of the relationship
may be shown by—

(1) An acknowledgement in writing
signed by the claimant before the offi-
cer’s death; or

(2) Evidence that the claimant has
been identified as the officer’s parent
by judicial decree ordering the claim-
ant to contribute to the officer’s sup-
port or for other purposes; or

(3) Any other evidence which reason-
ably supports a finding of a parent-
child relationship, such as:

(i) A certified copy of the public
record of birth or a religious record
showing that the claimant was the in-
formant and was named as the parent
of the officer; or

(ii) Affidavits or sworn statements of
persons who know the claimant had ac-
cepted the officer as the claimant’s
child; or

(iii) Information obtained from a
public agency or public records, such as
school or welfare agencies, which
shows that with the officer’s knowl-
edge the claimant had been named as
the parent of the child.

(c) Adoptive parent. Except as pro-
vided in paragraph (b) of this section,
evidence of relationship must be shown
by a certified copy of the decree of
adoption and such other evidence as
may be necessary. In jurisdictions
where petition must be made to the
court for release of adoption docu-
ments or information, or where release
of such documents or information is
prohibited, a revised birth certificate
showing the claimant as the officer’s
parent will suffice.

(d) Step-parent. The relationship of a
step-parent to the deceased officer
shall be demonstrated by—

(1)(i) Evidence of the officer’s birth
to the spouse of the step-parent as re-
quired by § 32.13 (a) and (b); or

(ii) If adopted by the spouse or the
step-parent, proof of adoption as re-
quired by § 32.13(c); or

(iii) Other evidence, such as that
specified in paragraph (b) of this sec-
tion, which reasonably supports a par-
ent-child relationship between the
spouse and the officer; and

(2) Evidence of the marriage of the
spouse and the step-parent, as required
by § 32.12.

§ 32.15 Determination of dependency.

(a) To be eligible for a death benefit
under the Act, a stepchild not living
with the deceased officer at the time of
the officer’s death shall demonstrate
that he or she was substantially reliant
for support upon the income of the offi-
cer.

(b) The claimant stepchild shall dem-
onstrate that he or she was dependent
upon the decedent at either the time of
the officer’s death or of the personal
injury that was the substantial factor
in the officer’s death.

(c) The claimant stepchild shall dem-
onstrate dependency by submitting a
signed statement of dependency within
a year of the officer’s death. This state-
ment shall include the following infor-
mation—

(1) A list of all sources of income or
support for the twelve months preced-
ing the officer’s injury or death;

(2) The amount of income or value of
support derived from each source list-
ed; and

(3) The nature of support provided by
the each source.

(d) Generally, the Bureau will con-
sider a stepchild ‘‘dependent’’ if he or
she was reliant on the income of the
deceased officer for over one-third of
his or her support.

INTERIM AND REDUCED DEATH

PAYMENTS

§ 32.16 Interim payment in general.

(a) Whenever the Bureau determines
upon a showing of need and prior to
final action that the death of a public
safety officer is one with respect to
which a benefit will probably be paid,
the Bureau may make an interim bene-
fit payment not exceeding $3,000 to the
individual entitled to receive a benefit
under §§ 32.10 through 32.15 of this part.
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(b) The amount of an interim pay-
ment under this subpart shall be de-
ducted from the amount of any final
benefit paid to such individual.

[57 FR 24913, June 11, 1992, as amended at 62
FR 37715, July 15, 1997]

§ 32.17 Repayment and waiver of re-
payment.

Where there is no final benefit paid,
the recipient of any interim benefit
paid under § 32.16 shall be liable for re-
payment of such amount. The Bureau
may waive all or part of such repay-
ment considering for this purpose the
hardship which would result from such
repayment.

§ 32.18 Reduction of payment.

(a) The benefit payable under this
part shall be in addition to any other
benefit that may be due from any other
source, except—

(1) Payments authorized by section
12(k) of the Act of September 1, 1916, as
amended (D.C. Code, Sec. 4–622);

(2) Benefits authorized by section
8191 of title 5, United States Code, pro-
viding compensation for law enforce-
ment officers not employed by the
United States killed in connection with
the commission of a crime against the
United States. Such beneficiaries shall
only receive benefits under such sec-
tion 8191 that are in excess of the bene-
fits received under this part; and

(3) The amount of the interim benefit
payment made to the claimant pursu-
ant to § 32.16.

(b) No benefit paid under this part
shall be subject to execution or attach-
ment.

(c) No benefit is payable under this
part:

(1) With respect to the death of a
public safety officer if a benefit is paid
under this part with respect to the dis-
ability of such public safety officer; or

(2) With respect to the disability of a
public safety officer if a benefit is pay-
able under this part with respect to the
death of such public safety officer.

FILING AND PROCESSING OF CLAIMS

§ 32.19 Persons executing claims.

(a) The Bureau shall determine who
is the proper party to execute a claim

in accordance with paragraphs (a) (1)
through (3) of this section—

(1) The claim shall be executed by the
claimant or the claimant’s legally des-
ignated representative if the claimant
is mentally competent and physically
able to execute the claim.

(2) If the claimant is mentally incom-
petent or physically unable to execute
the claim and—

(i) Has a legally appointed guardian,
committee, or other representative,
the claim may be executed by such
guardian, committee, or other rep-
resentative; or

(ii) Is in the care of an institution,
the claim may be executed by the man-
ager or principal officer of such insti-
tution.

(3) For good cause shown, such as the
age or prolonged absence of the claim-
ant, the Bureau may accept a claim ex-
ecuted by a person other than one de-
scribed in paragraphs (a)(1) and (a)(2) of
this section.

(b) Where the claim is executed by a
person other than the claimant, such
person shall, at the time of filing the
claim or within a reasonable time
thereafter, file evidence of such per-
son’s authority to execute the claim on
behalf of such claimant in accordance
with paragraph (b) (1) and (2) of this
section—

(1) If the person executing the claim
is the legally-appointed guardian, com-
mittee, or other legally-designated rep-
resentative of such claimant, the evi-
dence shall be a certificate executed by
the proper official of the court of ap-
pointment.

(2) If the person executing the claim
is not such a legally designated rep-
resentative, the evidence shall be a
statement describing such person’s re-
lationship to the claimant or the ex-
tent to which such person has the care
of such claimant or such person’s posi-
tion as an officer of the institution of
which the claimant is an inmate or pa-
tient. The Bureau may, at any time,
require additional evidence to establish
the authority of any such person to file
or withdraw a claim.

§ 32.20 Claims.
(a) Claimants are encouraged to sub-

mit their claims on OJP Form 3650/5
for death benefits, or the disability
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benefits claim form, which can be ob-
tained from: Public Safety Officers’
Benefits Program, Bureau of Justice
Assistance, Washington, DC 20531.

(b) Where an individual files OJP
Form 3650/5 for death benefits, or the
disability benefits claim form, or other
written statement with the Bureau
which indicates an intention to claim
benefits, the filing of such written
statement shall be considered to be the
filing of a claim for benefits.

(c) A claim by a permanently and to-
tally disabled public safety officer or
on behalf of survivor of a deceased pub-
lic safety officer shall be filed within 1
year after the date of death or pre-
requisite disability certification unless
the time for filing is extended by the
Director for good cause shown.

(d) Except as otherwise provided in
this part, the withdrawal of a claim,
the cancellation of a request for such
withdrawal, or any notice provided for
pursuant to the regulations in this
part, shall be in writing and shall be
signed by the claimant or the person
legally designated to execute a claim
under § 32.19.

§ 32.21 Evidence.
(a) A claimant for any benefit or fee

under the Act and this part shall sub-
mit such evidence of eligibility or
other material facts as is specified by
this part. The Bureau may require at
any time additional evidence to be sub-
mitted with regard to entitlement, the
right to receive payment, the amount
to be paid, or any other material issue.

(b) Whenever a claimant for any ben-
efit or fee under the Act and this part
has submitted no evidence or insuffi-
cient evidence of any material issue or
fact, the Bureau shall inform the
claimant what evidence is necessary
for a determination as to such issue or
fact and shall request the claimant to
submit such evidence within a reason-
ably specified time. The claimant’s
failure to submit evidence on a mate-
rial issue or fact as requested by the
Bureau shall be a basis for determining
that the claimant fails to satisfy the
conditions required to award a benefit
or fee or any part thereof.

(c) In cases where a copy of a record,
document, or other evidence, or an ex-
cerpt of information therefrom, is ac-

ceptable as evidence in lieu of the
original, such copy or excerpt shall, ex-
cept as may otherwise clearly be indi-
cated thereon, be certified as a true
and exact copy or excerpt by the offi-
cial custodian of such record, or other
public official authorized to certify the
copy.

§ 32.22 Representation.
(a) A claimant may be represented in

any proceeding before the Bureau by an
attorney or other person authorized to
act on behalf of the claimant pursuant
to § 32.19.

(b) No contract for a stipulated fee or
for a fee on a contingent basis will be
recognized. Any agreement between a
representative and a claimant in viola-
tion of this subsection is void.

(c) Any individual who desires to
charge or receive a fee for services ren-
dered for an individual in any applica-
tion or proceeding before the Bureau
must file a written petition therefore
in accordance with paragraph (e) of
this section. The amount of the fee the
petitioner may charge or receive, if
any, shall be determined by the Bureau
on the basis of the factors described in
paragraphs (e) and (g) of this section.

(d) Written notice of a fee determina-
tion made under this section shall be
mailed to the representative and the
claimant at their last known addresses.
Such notice shall inform the parties of
the amount of the fee authorized, the
basis of the determination, and the fact
that the Bureau assumes no respon-
sibility for payment.

(e) To obtain approval of a fee for
services performed before the Bureau, a
representative, upon completion of the
proceedings in which the representa-
tive rendered services, must file with
the Bureau a written petition contain-
ing the following information—

(1) The dates the representative’s
services began and ended;

(2) An itemization of services ren-
dered with the amount of time spent in
hours, or parts thereof;

(3) The amount of the fee the rep-
resentative desires to charge for serv-
ices performed;

(4) The amount of fee requested or
charged for services rendered on behalf
of the claimant in connection with
other claims or causes of action arising
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from the officer’s death or permanent
and total disability before any State or
Federal court or agency;

(5) The amount and itemization of ex-
penses incurred for which reimburse-
ment has been made or is expected;

(6) The special qualifications which
enabled the representative to render
valuable services to the claimant (this
requirement does not apply where the
representative is an attorney); and

(7) A statement showing that a copy
of the petition was sent to the claim-
ant and that the claimant was advised
of the claimant’s opportunity to sub-
mit his or her comments on the peti-
tion to BJA within 20 days.

(f) No fee determination will be made
by the Bureau until 20 days after the
date the petition was sent to the claim-
ant. The Bureau encourages the claim-
ant to submit comments on the peti-
tion to the Bureau during the 20-day
period.

(g) In evaluating a request for ap-
proval of a fee, the purpose of the pub-
lic safety officers’ benefits program—to
provide a measure of economic security
for the beneficiaries thereof—will be
considered, together with the following
factors:

(1) The services performed (including
type of service);

(2) The complexity of the case;
(3) The level of skill and competence

required to render the services;
(4) The amount of time spent on the

case;
(5) The results achieved;
(6) The level of administrative review

to which the claim was carried within
the Bureau and the level of such review
at which the representative entered the
proceedings;

(7) The amount of the fee requested
for services rendered, excluding the
amount of any expenses incurred, but
including any amount previously au-
thorized or requested;

(8) The customary fee for this kind of
service; and

(9) Other awards in similar cases.
(h) In determining the fee, the Bu-

reau shall consider and add thereto the
amount of reasonable and unreim-
bursed expenses incurred in establish-
ing the claimant’s case. No amount of
reimbursement shall be permitted for
expenses incurred in obtaining medical

or documentary evidence in support of
the claim which had previously been
obtained by the Bureau, and no reim-
bursement shall be allowed for ex-
penses incurred in establishing or pur-
suing the representative’s application
for approval of the fee.

DETERMINATION, HEARING, AND REVIEW

§ 32.23 Finding of eligibility or ineli-
gibility.

Upon making a finding of eligibility,
the Bureau shall notify each claimant
of its disposition of his or her claim. In
those cases where the Bureau has found
the claimant to be ineligible for a ben-
efit, the Bureau shall specify the rea-
sons for the finding. The finding shall
set forth the findings of fact and con-
clusions of law supporting the decision.
A copy of the decision, together with
information as to the right to a hear-
ing and review shall be mailed to the
claimant at his or her last known ad-
dress.

§ 32.24 Request for a hearing.

(a) A claimant may, within thirty
(30) days after notification of ineligibil-
ity by the Bureau, request the Bureau
to reconsider its finding of ineligibil-
ity. The Bureau shall provide the
claimant the opportunity for an oral
hearing which shall be held within 60
days after the request for reconsider-
ation. The claimant may waive the
oral hearing and present written evi-
dence to the Bureau within 60 days
after the request. The request for hear-
ing shall be made to the Director, Pub-
lic Safety Officers’ Benefits Program,
BJA, Washington, DC 20531.

(b) If requested, the oral hearing
shall be conducted before a hearing of-
ficer authorized by the Bureau to con-
duct the hearing in any location agree-
able to the claimant and the hearing
officer.

(c) In conducting the hearing, the
hearing officer shall not be bound by
common law or statutory rules of evi-
dence, by technical or formal rules of
procedure, or by chapter 5 of the Ad-
ministrative Procedure Act (5 U.S.C.
551 et seq.), but must conduct the hear-
ing in such manner as to best ascertain
the rights of the claimant. For this
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purpose, the hearing officer shall re-
ceive such relevant evidence as may be
introduced by the claimant and shall,
in addition, receive such other evi-
dence as the hearing officer may deter-
mine to be necessary or useful in evalu-
ating the claim. Evidence may be pre-
sented orally or in the form of written
statements and exhibits. The hearing
shall be recorded, and the original of
the complete transcript shall be made
a part of the claims record.

(d) Pursuant to sections 805, 806 and
1205(a) of the Omnibus Crime Control
and Safe Streets Act of 1968, as amend-
ed, 42 U.S.C. 3786, 3787 and 3796c, the
hearing officer may, whenever nec-
essary:

(1) Issue subpoenas;
(2) Administer oaths;
(3) Examine witnesses; and
(4) Receive evidence at any place in

the United States.
(e) If the hearing officer believes that

there is relevant and material evidence
available which has not been presented
at the hearing, the hearing officer may
adjourn the hearing and, at any time
prior to mailing the decision, reopen
the hearing for the receipt of such evi-
dence.

(f) A claimant may withdraw his or
her request for a hearing at any time
prior to the mailing of the decision by
written notice to the hearing officer so
stating, or by orally so stating at the
hearing. A claimant shall be deemed to
have abandoned his or her request for a
hearing if he or she fails to appear at
the time and place set for the hearing,
and does not, within 10 days after the
time set for the hearing, show good
cause for such failure to appear.

(g) The hearing officer shall, within
30 days after receipt of the last piece of
evidence relevant to the proceeding,
make a determination of eligibility.
The determination shall set forth the
findings of fact and conclusions of law
supporting the determination. The
hearing officer’s determination shall be
the final agency decision, except when
it is reviewed by the Director under
paragraphs (h) or (i) of this section.

(h)(1) The Director may, on his or her
own motion, review a determination
made by a hearing officer. If the BJA
Director decides to review the deter-
mination, he or she shall:

(i) Inform the claimant of the hear-
ing officer’s determination and the
BJA Director’s decision to review that
determination; and

(ii) Give the claimant 30 days to com-
ment on the record and offer new evi-
dence or argument on the issues in con-
troversy.

(2) The BJA Director, in accordance
with the facts found on review, may af-
firm or reverse the hearing officer’s de-
termination. The BJA Director’s deter-
mination shall set forth the findings of
fact and conclusions of law supporting
the determination. The BJA Director’s
determination shall be the final agency
decision.

(i)(1) A claimant determined ineli-
gible by a hearing officer under para-
graph (g) of this section may, within 30
days after notification of the hearing
officer’s determination:

(i) Request the BJA Director to re-
view the record and the hearing offi-
cer’s determination; and

(ii) Comment on the record and offer
new evidence or argument on the issues
in controversy.

(2) The BJA Director shall make the
final agency determination of eligi-
bility within 30 days after expiration of
the comment period. The notice of
final determination shall set forth the
findings of fact and conclusions of law
supporting the determination. The BJA
Director’s determination shall be the
final agency decision.

(j) No payment of any portion of a
death or permanent and total disabil-
ity benefit, except interim death bene-
fits payable under § 32.16, shall be made
until all hearings and reviews which
may affect that payment have been
completed.

NATIONAL PROGRAMS FOR FAMILIES OF

PUBLIC SAFETY OFFICERS WHO HAVE

DIED IN THE LINE OF DUTY

§ 32.25 National programs.

The Director is authorized and di-
rected to use up to $150,000 of the funds
appropriated for this part to establish
national programs to assist the fami-
lies of public safety officers who have
died in the line of duty.
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Subpart B—Federal Law Enforce-
ment Dependents Assistance

SOURCE: 62 FR 37716, July 15, 1997, unless
otherwise noted.

§ 32.31 Purpose.
This subpart implements the Federal

Law Enforcement Dependents Assist-
ance Act of 1996, which authorizes the
payment of financial assistance for the
purpose of higher education to the de-
pendents of Federal law enforcement
officers who are found, under the provi-
sions of subpart A of this part, to have
died as a direct and proximate result of
a personal injury sustained in the line
of duty, or to have been permanently
and totally disabled as the direct result
of a catastrophic injury sustained in
the line of duty.

§ 32.32 Definitions.
For purposes of this subpart:
(a) The Act means the Federal Law

Enforcement Dependents Assistance
Act of 1996, Pub. L. 104–238, Oct. 3, 1996,
codified as Subpart 2 of Part L of title
I of the Omnibus Crime Control and
Safe Streets Act of 1968, 42 U.S.C. 3796d
et seq.

(b)(1) Bureau means the Bureau of
Justice Assistance of the Office of Jus-
tice Programs, which is authorized to
implement the provisions of this sub-
part.

(2) PSOB means the Public Safety Of-
ficers’ Benefits program administered
by the Bureau under subpart A of this
part.

(3) FLEDA means the Federal Law
Enforcement Dependents Assistance
program administered by the Bureau
under this subpart.

(c) Federal law enforcement officer
means any law enforcement officer, as
defined in § 32.2(m), employed in a civil-
ian capacity by an agency of the
United States Government, with re-
spect to whom PSOB benefits have
been approved under subpart A of this
part on account of the officer’s death
or disability in the line of duty.

(d) Child means any person who was
the biological, adopted, or posthumous
child, or the stepchild, of a Federal law
enforcement officer at the time of the
officer’s death or disabling injury with
respect to which PSOB benefits were

approved under subpart A of this part.
A step-child must meet the provisions
set forth in § 32.15.

(e) Spouse means the husband or wife
of a deceased or permanently and to-
tally disabled officer at the time of the
officer’s death or disabling injury with
respect to which PSOB benefits were
approved under subpart A of this part,
and includes a spouse living apart from
the officer at that time for any reason.

(f) Dependent means the child or
spouse of any eligible Federal law en-
forcement officer.

(g) Program of education means any
curriculum or any combination of unit
courses or subjects pursued at an eligi-
ble educational institution, which gen-
erally is accepted as necessary to ful-
fill requirements for the attainment of
a predetermined and identified edu-
cational, professional, or vocational
objective. It includes course work for
the attainment of more than one objec-
tive if, in addition to the previous re-
quirements, all of the objectives gen-
erally are recognized as reasonably re-
lated to a single career field.

(h) Eligible educational institution
means a postsecondary institution
which—

(1) Is described in section 481 of the
Higher Education Act of 1965 (20 U.S.C.
1088), as in effect on October 3, 1996, in-
cluding—

(i) An institution of higher education
as defined in section 1201(a) of such Act
(20 U.S.C. 1141(a)),

(ii) A proprietary institution of high-
er education,

(iii) A postsecondary vocational in-
stitution, or

(iv) A foreign medical school; and
(2) Is eligible to participate in stu-

dent assistance programs under title
IV of such Act (20 U.S.C. 1070 et seq.).

(i) Satisfactory progress means that
the dependent is maintaining satisfac-
tory progress in the program of edu-
cation, as determined under section
484(c) of the Higher Education Act of
1965, as amended (20 U.S.C. 1091(c)).

(j) Educational expenses means tui-
tion, room and board, books, supplies,
fees, and transportation expenses that
are consistent with the educational,
professional or vocational objectives
set forth by the applicant in the appli-
cation for assistance.
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§ 32.33 Eligibility for assistance.
(a) Subject to the availability of ap-

propriations, and the provisions of the
Act and this subpart, the Bureau shall
provide financial assistance to a de-
pendent who attends a program of edu-
cation at an eligible educational insti-
tution and is—

(1) The child of any Federal law en-
forcement officer with respect to whom
PSOB benefits have been approved
under subpart A of this part; or

(2) The spouse of such an officer at
the time of the officer’s death or on the
date of the officer’s totally and perma-
nently disabling injury.

(b) The educational assistance under
this subpart is intended for the sole
purpose of defraying the costs of edu-
cational expenses and may only be used
to defray such costs. A certification of
educational use will be required.

(c) No child shall be eligible for as-
sistance under this subpart after the
child’s 27th birthday, absent a finding
by the Bureau of extraordinary cir-
cumstances precluding the child from
pursuing a program of education, in-
cluding but not limited to the death of
a relative, personal injury or illness of
the student, military service, or finan-
cial hardship.

(d) No dependent shall receive assist-
ance under this subpart for a period in
excess of forty-five months of full-time
education or training, or a propor-
tionate period of time for a part-time
program.

§ 32.34 Application for assistance.
(a) A person seeking assistance under

this subpart shall submit an applica-
tion to the Bureau in such form and
containing such information as the Bu-
reau may reasonably require. The pro-
visions of § 32.21 relating to evidence
shall apply to applications under this
subpart.

(b) An applicant for assistance under
this subpart must establish that the
Bureau previously has received and ap-
proved a claim for PSOB benefits under
subpart A of this part with respect to
the death or disability of the parent or
spouse of the applicant.

(1) A spouse or child recognized as
the beneficiary of a PSOB claim under
subpart A of the part with respect to a
deceased officer will be recognized as a

spouse or child for purposes of this sub-
part.

(2) In the case of a disabled Federal
law enforcement officer approved for
PSOB benefits under subpart A of this
part, applicants for assistance under
this subpart must submit birth or mar-
riage certificates or other proof of rela-
tionship consistent with §§ 32.12
(spouse) and 32.13 (child), if such evi-
dence had not been submitted with re-
spect to the PSOB claim.

(c) The application shall describe the
program of education at an eligible
educational institution, and the edu-
cational expenses for which assistance
is sought. A request for assistance may
be for prospective assistance, for retro-
active benefits pursuant to § 32.35 (if
applicable), or both.

(d)(1) A request for prospective as-
sistance must be accompanied by a cer-
tified copy of the official letter of ac-
ceptance from the eligible educational
institution (on official letterhead) to
the dependent, accepting the applicant
into an educational program.

(2) The applicant also shall submit to
the Bureau, when it is available, the
schedule of classes in which the appli-
cant is enrolled, and which must be
consistent with the educational, pro-
fessional, or vocational objectives stat-
ed in the application.

(e) An applicant may be represented
in any proceeding before the Bureau by
an attorney or other person authorized
to act on behalf of the applicant pursu-
ant to §§ 32.19 and 32.22.

§ 32.35 Retroactive benefits.

(a) Each dependent of a Federal law
enforcement officer killed in the line of
duty on or after May 1, 1992, shall be el-
igible for assistance, on the same basis
and subject to the limitations of this
subpart, for each month in which the
dependent had pursued a program of
education at an eligible educational in-
stitution.

(b) To be eligible for retroactive ben-
efits, the applicant must submit a cer-
tified copy of transcripts from the edu-
cational institution covering the rel-
evant time period. No application will
be accepted more than five years from
the last date the applicant pursued
such program of education.
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(c) Subject to applicable limitations,
retroactive benefits shall be in addi-
tion to prospective assistance provided
under this subpart. A dependent eligi-
ble for retroactive benefits may choose
to waive such assistance and apply
only for prospective assistance under
the provisions of this subpart.

[62 FR 37716, July 15, 1997, as amended at 62
FR 39120, July 22, 1997]

§ 32.36 Action on applications for as-
sistance.

(a) After examining the application
for prospective or retroactive assist-
ance under the provisions and limita-
tions of this subpart, and any addi-
tional relevant information, the Bu-
reau shall notify the dependent in writ-
ing of the approval or disapproval of
the application.

(b) If the application is denied, in
whole or part, the Bureau shall explain
the reasons for the denial. A copy of
the decision, together with information
as to the right to an appeal, shall be
mailed to the applicant’s last known
address.

§ 32.37 Determination of benefits.

(a)(1) Financial assistance under this
subpart shall consist of direct pay-
ments to an eligible dependent and
shall be computed on the basis set
forth in 38 U.S.C. 3532.

(2) The dependent’s status as a full-
time, three-quarter-time, half-time, or
less-than-half-time student will be de-
termined in accordance with the re-
quirements of, and must be certified
by, the eligible educational institution.

(b) In applying the limitations under
this subpart with respect to prospec-
tive assistance, the Bureau shall con-
sider any retroactive benefits provided
to the dependent pursuant to § 32.35.

(c) Benefits payable under this sub-
part shall be in addition to any other
benefit that may be due from any other
source, except that, if the FLEDA as-
sistance in combination with other
benefits would exceed the total ap-
proved costs for the applicant’s pro-
gram of education, the assistance
under this subpart will be reduced by
the amount of such excess.

§ 32.38 Denial of benefits.

(a) No benefit shall be paid under this
subpart if the Bureau determines that
the dependent is not eligible for, is no
longer eligible for, or is not entitled to
the assistance for which application is
made. Without limitation, this will in-
clude circumstances in which—

(1) The benefits would exceed the ap-
plicable durational limits;

(2) A dependent child has exceeded
the age limit for benefits;

(3) The dependent has failed to main-
tain satisfactory progress in the se-
lected program of education as defined
in § 32.32(i);

(4) The dependent is in default on any
student loan obtained through Title IV
of the Higher Education Act of 1965,
unless the assistance under this sub-
part is used for repayment of the de-
faulted loans and the applicant pro-
vides evidence of this fact to the Bu-
reau in the form of an approved repay-
ment plan; or

(5) The dependent is subject to a de-
nial of federal benefits under 21 U.S.C.
862.

(b) The Bureau shall deny benefits
under this subpart if—

(1) The educational institution at-
tended by the dependent fails to meet a
requirement for eligibility described in
§ 32.32(h);

(2) The dependent’s enrollment in or
pursuit of the selected program of edu-
cation would fail to meet the criteria
established in § 32.32(g); or

(3) The dependent already is qualified
by previous education or training for
the educational, professional or voca-
tional objective for which the program
of education is offered.

§ 32.39 Appeals.
An applicant may, within 30 days

after notification of denial, submit a
written appeal request to the Bureau.
Appeals will be handled consistent with
§ 32.24 and the appendix to this part, ex-
cept that such appeals shall not be
handled by oral hearing but will be
conducted through a record review by
an administrative hearing officer. Pro-
visions in § 32.24 and the appendix to
this part relating to oral hearings shall
not be applicable to appeals under this
subpart.
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1 As used in this procedure, the word,
‘‘claimant’’ means a claimant for benefits or,
where appropriate, the claimant’s designated
representative.

§ 32.40 Repayment.
In the event that the recipient of fi-

nancial assistance under this subpart
fails to maintain satisfactory progress,
as defined in § 32.32(i), or otherwise be-
come ineligible for assistance (other
than as a result of age or the expira-
tion of the time limit for assistance),
the dependent is liable for repayment
of funds awarded for prospective assist-
ance. The Director of the Bureau may
waive all or part of such repayment,
based on a consideration of the cir-
cumstances and the hardship that
would result from such repayment.

APPENDIX TO PART 32—PSOB HEARING
AND APPEAL PROCEDURES

a. Notification to Claimant of Denial

These appeal procedures apply to a claim-
ant’s 1 request for reconsideration of a denial
made by the Public Safety Officers’ Benefits
(PSOB) Office. The denial letter will advise
the claimant of the findings of fact and con-
clusions of law supporting the PSOB Office’s
determination, and of the appeal procedures
available under § 32.24 of the PSOB regula-
tions. A copy of every document in the case
file that (1) contributed to the determina-
tion, and (2) was not provided by the claim-
ant shall also be attached to the denial let-
ter, except where disclosure of the material
would result in a clearly unwarranted inva-
sion of a third party’s privacy. The attached
material might typically include medical
opinions offered by the Armed Forces Insti-
tute of Pathology or other medical experts,
legal memoranda from the Office of General
Counsel of the Office of Justice Programs, or
memoranda to the file prepared by PSOB Of-
fice staff. A copy of the PSOB regulations (28
CFR part 32) shall also be enclosed.

b. Receipt of Appeal

1. When an appeal has been received, the
PSOB Office will assign the case and will
transmit the complete case file to a hearing
officer. Assignments will be made in turn,
from a standing roster, except in those cases
where a case is particularly suitable to a spe-
cific hearing officer’s experience.

2. The PSOB Office will inform the claim-
ant of the name of the hearing officer, re-
quest submission of all evidence to the hear-
ing officer, and send a copy of this appeals
procedure. If an oral hearing is requested,
the PSOB Office will be responsible for

scheduling the hearing and making the re-
quired travel arrangements.

3. The PSOB Office will be responsible for
providing all administrative support to the
hearing officer. An attorney from the Office
of General Counsel (OGC) who has not par-
ticipated in the consideration of the claim
will provide legal advice to the hearing offi-
cer. The hearing officer is encouraged to so-
licit the advice of the assigned OGC attorney
on all questions of law.

4. Prior to the hearing, the hearing officer
shall request the claimant to provide a list
of expected witnesses and a brief summary of
their anticipated testimony.

c. Designation of Hearing Officers

A. In an internal instruction the BJA Di-
rector designated a roster of hearing officers
to hear PSOB appeals.

1. The hearing officers are specifically del-
egated the Director’s authority to:

(i) Issue subpoenas;
(ii) Administer oaths;
(iii) Examine witnesses; and
(iv) Receive evidence at any place in the

United States the officer may designate.

d. Conduct of the Oral Hearing

A. If requested, an oral hearing shall be
conducted before the hearing officer in any
location agreeable to the officer and the
claimant.

1. The hearing officer shall call the hearing
to order and advise the claimant of (1) the
findings of fact and conclusions of law sup-
porting the initial determination; (2) the na-
ture of the hearing officer’s authority; and
(3) the manner in which the hearing will be
conducted and a determination reached.

2. In conducting the hearing, the hearing
officer shall not be bound by common law or
statutory rules of evidence, by technical or
formal rules or procedures, or by Chapter 5
of the Administrative Procedure Act, but
must conduct the hearing in such a manner
as best to ascertain the rights of the claim-
ant.

3. The hearing officer shall receive such
relevant evidence as may be introduced by
the claimant and shall, in addition, receive
such other evidence as the hearing officer
may determine to be necessary or useful in
evaluating the claim.

4. Evidence may be presented orally or in
the form of written statements and exhibits.
All witnesses shall be sworn by oath or affir-
mation.

5. If the hearing officer believes that there
is relevant and material evidence available
which has not been presented at the hearing,
the hearing may be adjourned and, at any
time prior to the mailing of notice of the de-
cision, reopened for the receipt of such evi-
dence. The officer should, in any event, seek
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to conclude the hearing within 30 days from
the first day of the hearing.

6. All hearings shall be attended by the
claimant, his or her representative, and such
other persons as the hearing officer deems
necessary and proper. The wishes of the
claimant should always be solicited before
any other persons are admitted to the hear-
ing.

7. The hearing shall be recorded, and the
original of the complete transcript shall be
made a part of the claims record.

8. The hearing will be deemed closed on the
day the hearing officer receives the last
piece of evidence relevant to the proceeding.

9. If the claimant waives the oral hearing,
the hearing officer shall receive all relevant
written evidence the claimant wishes to sub-
mit. The hearing officer may ask the claim-
ant to clarify or explain the evidence sub-
mitted, when appropriate. The hearing offi-
cer should seek to close the record no later
than 60 days after the claimant’s request for
reconsideration.

e. Determination

1. A copy of the transcript shall be pro-
vided to the hearing officer, to the claimant,
to the PSOB Office, and to the OGC after the
conclusion of the hearing.

2. The hearing officer shall make his, or
her, determination no later than the 30th
day after the last evidence has been received.
Copies of the determination shall be made
available to the PSOB Office and the OGC for
their review.

3. If either the PSOB Office or the OGC dis-
agrees with the hearing officer’s final deter-
mination, that office may request the BJA
Director to review the record. If the BJA Di-
rector agrees to review the record, he or she
will send the hearing officer’s determination,
all comments received from the PSOB Office,
the OGC, or other sources (except where dis-
closure of the material would result in an
unwarranted invasion of privacy), and notice
of his or her intent to review the record to
the claimant. The BJA Director will also ad-
vise the claimant of his or her opportunity
to offer comments, new evidence, and argu-
ment within 30 days after the receipt of noti-
fication. The BJA Director shall seek to ad-
vise all parties of the final agency decision
within 30 days after the expiration of the
comment period.

4. If the PSOB Office and the OGC agree
with the hearing officer’s determination or
the BJA Director declines to review the
record, the hearing officer’s determination
will be the final agency decision and will be
sent to the claimant by the PSOB Office im-
mediately.

5. If the hearing officer’s determination is
a denial, all material that (1) contributed to
the determination and (2) was not provided
by the claimant shall be attached to the de-
nial letter, except where disclosure of the

material would result in a clearly unwar-
ranted invasion of a third party’s privacy.
The claimant will be given an opportunity to
request the BJA Director to review the
record and the hearing officer’s decision, and
to offer comments, new evidence, or argu-
ment within 30 days. The BJA Director shall
advise all parties of the final agency decision
within 30 days after the expiration of the
comment period.

6. The PSOB Office will provide adminis-
trative support to the hearing officer and the
BJA Director throughout the appeal process.

PART 33—CRIMINAL JUSTICE
BLOCK GRANTS

Subpart A—General Provisions

Sec.
33.1 General.
33.2 Statutory authority.
33.3 OMB approval of information collection

requirements.

Subpart B—Eligible Applicants

33.10 State government.
33.11 Units of local government.
33.12 Establishment of State Office.

Subpart C—Allocation of Funds

33.20 Fund availability.
33.21 Match.
33.22 Title to personal property.
33.23 Limitations on fund use.

Subpart D—Purposes of Block Grant Funds

33.30 Program criteria.
33.31 Eligible purposes and programs.
33.32 Certified programs.

Subpart E—Application Requirements
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33.41 Application content.

Subpart F—Additional Requirements

33.50 General financial requirements.
33.51 Audit.
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Subpart G—Submission and Review of
Applications

33.60 General.
33.61 Review of State applications.
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33.70 Annual performance reports.
33.71 Initial project report.
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Subpart I—Suspension of Funding

33.80 Suspension of funding.

AUTHORITY: Omnibus Crime Control and
Safe Streets Act of 1968, 42 U.S.C. 3701, et.
seq., as amended (Pub. L. 90–351, as amended
by Pub. L. 93–83, Pub. L. 93–415, Pub. L. 94–
430, Pub. L. 94–503, Pub. L. 95–115, Pub. L. 96–
157, and Pub. L. 98–473) (the Justice Assist-
ance Act of 1984).

SOURCE: 50 FR 22990, May 30, 1985, unless
otherwise noted.

Subpart A—General Provisions
§ 33.1 General.

This part defines eligibility criteria
and sets forth requirements for appli-
cation for and administration of block
grants by state and local governments.

§ 33.2 Statutory authority.
The statutory authority for the regu-

lations is the Omnibus Crime Control
and Safe Streets Act of 1968, 42 U.S.C.
3701, et. seq., as amended (Pub. L. 90–
351, as amended by Pub. L. 93–83, Pub.
L. 93–415, Pub. L. 94–430, Pub. L. 94–503,
Pub. L. 95–115, Pub. L. 96–157, and Pub.
L. 98–473) (hereinafter referred to as the
Justice Assistance Act of 1984 or the
Act).

§ 33.3 OMB approval of information
collection requirements.

The information collection require-
ments in this part 33 have been ap-
proved by the Office of Management
and Budget under control no. 1121–0113.

Subpart B—Eligible Applicants
§ 33.10 State government.

All states are eligible to apply for
and receive block grants. Section 404 of
the Act. State, as defined in the stat-
ute, means any state of the United
States and includes the District of Co-
lumbia, the Commonwealth of Puerto
Rico, and the Virgin Islands. Section
901(a)(2) of the Act.

§ 33.11 Units of local government.
(a) Units of local government are eli-

gible to receive subgrants from a par-
ticipating state. Unit of local govern-
ment means any city, county, town-
ship, borough, parish, village, or other
general purpose political subdivision of

a state and includes Indian tribes
which perform law enforcement func-
tions as determined by the Secretary of
the Interior. Section 901(a)(3) of the
Act.

(b) If the Bureau determines, during
any fiscal year, that a portion of the
funds allocated to a state will not be
required, or that a state will be unable
to qualify and receive funds, or that a
state chooses not to participate in the
program, then the Bureau shall award
the funds allocated to the state di-
rectly to urban, rural, and suburban
units of local government or combina-
tions thereof within the state, giving
priority to those jurisdictions with the
greatest need. Section 407(d) of the Act.

§ 33.12 Establishment of State Office.

(a) Section 408(a) of the Act provides
that the chief executive of each par-
ticipating state shall designate a State
Office for the purposes of:

(1) Preparing an application to obtain
funds; and

(2) Administering funds received
from the Bureau of Justice Assistance,
including receipt, review, processing,
monitoring, progress and financial re-
port review, technical assistance, grant
adjustments, accounting, auditing, and
fund disbursements.

(b) An office or agency performing
other functions within the state’s exec-
utive branch may be designated as the
State Office. Section 408(b) of the Act.

Subpart C—Allocation of Funds

§ 33.20 Fund availability.

Section 407(a) of the Justice Assist-
ance Act provides that 80 percent of
the total amount appropriated for part
D (block grants) and part E (discre-
tionary grants) shall be allocated for
block grants.

(a) Allocation to States. Each partici-
pating state shall receive a base
amount of $250,000 with the remaining
funds allocated to each state on the
basis of the state’s relative share of
total U.S. population. Section 407(a) of
the Act. If a state does not elect to par-
ticipate in the Act, the states alloca-
tion shall be awarded by the Bureau di-
rectly to local units of government and
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combinations of units of local govern-
ment within the state. Section 407(d) of
the Act.

(b) Allocation of funds within the State.
(1) Funds granted to the state are fur-
ther subgranted by the state to state
agencies and units of local government
to carry out programs and projects
contained in an approved application.
Each state shall distribute to its local
units of government, in the aggregate,
a portion of the state’s block grant
funds equal to the local government
share of total state and local criminal
justice expenditures. Section 407(b) of
the Act. In determining the portion to
be distributed to local units, the most
recent and complete data available
from the Bureau of Justice Statistics
of the U.S. Department of Justice shall
be used unless the use of other data has
been approved in advance by the Bu-
reau of Justice Assistance.

(2) To request approval of a distribu-
tion ratio other than that based on
data of the Bureau of Justice Statis-
tics, the head of the State Office must
certify in writing to the Bureau of Jus-
tice Assistance that the ratio it pro-
poses is a correct reflection of the local
share of total state and local criminal
justice expenditures and that the state
has notified its major local govern-
ments of the request and informed
them of the opportunity to contact the
Bureau within 30 days, if they have any
objections. The written request must
also cite the expenditure data used to
substantiate the proposed change.

(c) Allocation based on greatest need. In
distributing funds among urban, rural,
and suburban units of local govern-
ment, the state shall give priority to
those jurisdictions with the greatest
need. Section 407(b)(2) of the Act.

§ 33.21 Match.
(a) Funds may be used to pay up to 50

percent of the cost of a program or
project. Section 403(b)(1) of the Act.
The remaining non-Federal share shall
be in cash. Section 403(b)(2) of the Act.
Match will be provided on a project by
project basis. However, states may re-
quest the Bureau to approve exceptions
such as match on a program by pro-
gram basis, state-wide basis, unit-of-
government basis, or a combination of
the above. States must include any re-

quests for approval of other than
project-by-project match in their appli-
cations to the Bureau.

(b) Funds subgranted to an Indian
tribe which performs law enforcement
functions (as determined by the Sec-
retary of the Interior) shall be used to
pay 100 percent of the cost of a pro-
gram or project. Section 403(b)(1) of the
Act.

§ 33.22 Title to personal property.

Section 808 of the Justice Assistance
Act provides that notwithstanding any
other provision of law, title to all ex-
pendable and nonexpendable personal
property purchased with funds made
available under this title, including
property with funds made available
under this title as in effect before the
effective date of the Justice Assistance
Act of 1984, shall vest in the criminal
justice agency or nonprofit organiza-
tion that purchased the property if it
certifies to the State Office that it will
use the property for criminal justice
purposes. If such certification is not
made, title to the property shall vest
in the State Office, which shall seek to
have the property used for criminal
justice purposes elsewhere in the state
prior to using it or disposing of it in
any other manner. If a State Office
does not exist, certification will be
made directly to the Bureau of Justice
Assistance.

§ 33.23 Limitations on fund use.

In order to insure the most efficient
and effective use of grant funds, the
Justice Assistance Act places restric-
tions on the award of block monies for
routine equipment, personnel costs,
construction, supplanting of state and
local funds, and land acquisition.

(a) Equipment and hardware. The pur-
chase or acquisition of equipment or
hardware with grant funds is prohib-
ited unless the purchase or acquisition
is an incidental and necessary part of a
program. Section 406(c)(1) of the Act.

(b) General salaries and personnel costs.
Payment of personnel costs with grant
funds is prohibited unless the costs are
an incidental and necessary part of a
program. Section 406(c)(1) of the Act.
Programs which have as their primary
purpose the payment of usual salaries
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paid to employees generally, or to spe-
cific classes of employees within a ju-
risdiction, are prohibited. Notwith-
standing the above, grant funds may be
used to compensate personnel for time
engaged in conducting or undergoing
training programs or the compensation
of personnel engaged in research, de-
velopment demonstration, or short-
term programs. Section 406(c)(2) of the
Act.

(c) Construction. Construction
projects are prohibited. Section
406(c)(3) of the Act.

(d) Land acquisition. Acquisition of
land with grant funds is prohibited.
Section 406(c)(3) of the Act.

(e) Ineffective programs. The use of
grant funds is prohibited for programs
or projects which, based upon evalua-
tions by the National Institute of Jus-
tice, Bureau of Justice Assistance, Bu-
reau of Justice Statistics, state or
local agencies, and other public or pri-
vate organizations, have been dem-
onstrated to offer a low probability of
improving the functioning of the crimi-
nal justice system. The Bureau of Jus-
tice Assistance will formally identify
ineffective programs by notice in the
FEDERAL REGISTER after opportunity
for public comment. Section 406(c)(4) of
the Act.

(f) Administrative costs. The use of
grant funds to pay for costs incurred in
applying for or administering the block
grant is prohibited. Block grant funds
may only be used to carry out pro-
grams that fall within one of the pur-
poses listed in secton 403(a) of the Jus-
tice Assistance Act. Section 403(a) of
the Act.

(g) Period of project support. A grant
recipient may receive block grant
funds for a specific program or project
for a period not to exceed four years.
The four-year maximum allowable pe-
riod of funding includes any period
prior to the Justice Assistance Act
when the program or project was sup-
ported by funds made available under
title I of the Omnibus Crime Control
and Safe Streets Act. Section 403(c) of
the Act.

(h) Non-supplantation. Block grant
funds shall not be used to supplant
state or local funds, but will be used to
increase the amounts of such funds
that would, in the absence of Federal

aid, be made available for criminal jus-
tice activities. Section 405(2) of the
Act.

Subpart D—Purposes of Block
Grant Funds

§ 33.30 Program criteria.
The Justice Assistance Act requires

that block grant funds assist states and
local governments to carry out specific
programs which offer a high prob-
ability of improving the functioning of
the criminal justice system, with spe-
cial emphasis on violent crime and se-
rious offenders. Section 403(a) of the
Act.

(a) High probability of improving the
criminal justice system. High probability
of improving the criminal justice system
means that a prudent assessment of
the concepts and implementation plans
included in a proposed program,
project, approach, or practice, together
with an assessment of the problem to
which it is addressed and of data and
information bearing on the problem,
concept, and implementation plan, pro-
vides strong evidence that the proposed
activities would result in identifiable
improvements in the criminal justice
system if implemented as proposed.
Section 901(a)(21) of the Act.

(b) Special emphasis on violent crime
and serious offenders. Special emphasis
on violent crime and serious offenders
means that a relationship exists be-
tween the program and violent crime,
the victims of violent crime, serious of-
fenders and their acts, and the preven-
tion of violent crime and serious of-
fenses. Violent crime, for the purpose
of this program, includes homicide,
robbery, assault, arson, residential bur-
glary, child abuse and molestation,
sexual assault, kidnapping, and all
felonies involving weapons or narcotics
trafficking. Serious offenders are those
who commit violent crimes.

(c) Criminal justice. Criminal justice
means activities pertaining to crime
prevention, control, or reduction, or
the enforcement of the criminal law,
including but not limited to, police ef-
forts to prevent, control, or reduce
crime or to apprehend criminals, in-
cluding juveniles, activities of courts
having criminal jurisdiction, and relat-
ed agencies (including but not limited
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to proescutorial and defender services,
juvenile delinquency agencies, and pre-
trial service or release agencies), ac-
tivities of corrections, probation or pa-
role authorities and related agencies
assisting in the rehabilitation, super-
vision, and care of criminal offenders,
and programs relating to the preven-
tion, control, or reduction of narcotic
addiction and juvenile delinquency.
Section 901(a)(1) of the Act.

§ 33.31 Eligible purposes and pro-
grams.

(a) Eligible purposes. Block grant
funds may be used for the following
purposes listed in section 403(a) of the
Justice Assistance Act:

(1) Providing community and neigh-
borhood programs that enable citizens
and police to undertake initiatives to
prevent and control neighborhood
crime;

(2) Disrupting illicit commerce in
stolen goods and property;

(3) Combating arson;
(4) Effectively investing and bringing

to trial white-collar crime, organized
crime, public corruption crimes, and
fraud against the Government;

(5) Identifying criminal cases involv-
ing persons (including juvenile offend-
ers) with a history of serious criminal
conduct in order to expedite the proc-
essing of such cases and to improve
court system management and sen-
tencing practices and procedures in
such cases;

(6) Developing and implementing pro-
grams which provide assistance to ju-
rors and witnesses, and assistance
(other than compensation) to victims
of crimes;

(7) Providing alternatives to pretrial
detention, jail, and prison for persons
who pose no danger to the community;

(8) Providing programs which iden-
tify and meet the needs of drug-depend-
ent offenders;

(9) Providing programs which allevi-
ate prison and jail overcrowding and
programs which identify existing state
and Federal buildings suitable for pris-
on use;

(10) Providing, management, and
technical assistance to criminal justice
personnel and determining appropriate
prosecutorial and judicial personnel
needs;

(11) Providing prison industry
projects designed to place inmates in a
realistic working and training environ-
ment in which they will be enabled to
acquire marketable skills and to make
financial payments for restitution to
their victims, for support of their own
families, and for support of themselves
in the institution;

(12) Providing for operational infor-
mation systems and workload manage-
ment systems which improve the effec-
tiveness of criminal justice agencies;

(13) Not more than 10 percent of the
state’s block grant funds for providing
programs of the same types as de-
scribed in section 501(a)(4) of the Act
which:

(i) The Bureau establishes under sec-
tion 503(a) of the Act as discretionary
programs for financial assistance; or

(ii) Are innovative and have been
deemed by the Bureau as likely to
prove successful;

(14) Implementing programs which
address critical problems of crime,
such as drug trafficking, which have
been certified by the Director of the
Bureau of Justice Assistance as having
proved successful, after a process of
consultation coordinated by the Assist-
ant Attorney General of the Office of
Justice Programs with the Director of
the National Institute of Justice, Di-
rector of the Bureau of Justice Statis-
tics, and Administrator of the Office of
Juvenile Justice and Delinquency Pre-
vention;

(15) Providing programs which ad-
dress the problem of serious offenses
committed by juveniles;

(16) Addressing the problem of crime
committed against the elderly;

(17) Providing training, technical as-
sistance, and programs to assist state
and local law enforcement authorities
in rural areas in combating crime, with
particular emphasis on violent crime,
juvenile delinquency, and crime pre-
vention; and

(18) Improving the operational effec-
tiveness of law enforcement by inte-
grating and maximizing the effective-
ness of police field operations and the
use of crime analysis techniques.

(b) Programs. The Bureau of Justice
Assistance has certified that specific
programs meet these purposes, conform
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with the program criteria, and are eli-
gible for block grant support. (See
§ 33.32 of the regulations, Certified Pro-
grams). These programs are described in
Program Briefs that are available from
the Bureau of Justice Assistance. The
list of certified programs will be ex-
panded in the future based on the stat-
utory criteria to permit a more com-
plete coverage of each of the purposes.
This certification will be done in con-
sultation with state and local govern-
ments and published in the FEDERAL
REGISTER. States and localities may
use block funds to implement one or
more of these certified programs, if
they agree to comply with the critical
elements set forth in § 33.32 of these
regulations, and to provide data on the
performance indicators listed. States
and localities selecting these programs
may identify the certified program in
their application by name only, with-
out further description. Programs
other than those certified by the Bu-
reau of Justice Assistance may be pro-
posed by the state and/or units of local
government and approved for funding
by the Bureau. To obtain approval to
fund a proposed program, the applicant
must provide in its application a de-
scription of the program and evidence
that it meets the statutory program
criteria. The application requirements
for program approval are contained in
Subpart E—Application Requirements.

§ 33.32 Certified programs.
(a) The Act encourages the imple-

mentation of programs that have been
proven successful. Pursuant to section
403(a)(14) of the Act, the Bureau of Jus-
tice Assistance, after a process of con-
sultation coordinated by the Assistant
Attorney General of the Office of Jus-
tice Programs with the National Insti-
tute of Justice, the Bureau of Justice
Statistics, and the Office of Juvenile
Justice and Delinquency Prevention,
certifies that the following programs
have been proven successful:

(1)(i) Purpose: Providing community
and neighborhood programs that en-
able citizens and police to undertake
initiatives to prevent and control
neighborhood crime.

(ii) Certified program: Community crime
prevention. This program aims to pre-
vent crime and reduce the fear of crime

through organized collective citizen ac-
tion. Community crime prevention pro-
grams may be initiated by either law
enforcement agencies or existing com-
munity groups, but each must have the
active support and involvement of the
other. Local programs must be de-
signed to meet the needs and problems
of specific neighborhoods or commu-
nities and particular population
groups, including the elderly. They
must make extensive use of volunteers.
The specific services or activities to be
implemented depend on the local situa-
tion and crime problem, but usually
have, as a core element, neighborhood
(block) watch with additional activi-
ties optional. Programs to provide
training, technical assistance and
other support services are also eligible
for funding. Program objectives and
elements are described in greater de-
tail in the Program Brief on Community
Crime Prevention.

(A) Critical elements:
(1) Pre-program planning to deter-

mine needs and problems of commu-
nity.

(2) Targeting of activities and serv-
ices to meet local situation.

(3) Maximum use of volunteers.
(4) Cooperation of community organi-

zations and law enforcement.
(B) Optional activities: Projects must

implement one or more of the follow-
ing:

(1) Neighborhood Watch
(2) Operation ID
(3) Security Surveys
(4) Citizen Patrols
(5) Escort or Special Services for the

Elderly
(6) Block Homes or Safe-Houses
(7) Neighborhood Clean-Ups in High

Crime Areas
(8) Public Education
(9) Training
(10) Technical Assistance
(C) Performance indicators:
(1) Number of staff assigned to

project.
(2) Types of services provided.
(3) Units of service delivered (e.g.,

number of block watches organized).
(4) Number of volunteers participat-

ing.
(2)(i) Purpose: Disrupting illicit com-

merce in stolen goods and property.
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(ii) Certified program: Property Crime
(STING) Program. This program targets
the apprehension and prosecution of
burglars/thieves as well as those indi-
viduals who provide the outlets for re-
ceipt of stolen goods and property. The
majority of the model programs have
established storefronts in which law en-
forcement officers pose as fences who
buy stolen goods. In areas where there
is a high concentration of organized
crime, programs have employed tech-
niques to infiltrate organizations in
order to obtain evidence for prosecu-
tion of serious crime. Program objec-
tives and elements are described in
greater detail in the Program Brief on
Property Crime (STING) Program.

(A) Critical elements:
(1) Program planning, which consists

of:
(i) Analysis of the stolen property re-

distribution system in the jurisdiction.
(ii) Selection of the target criminal

population and/or property at which
the program will be directed.

(iii) Establishment of policies and
procedures governing roles of partici-
pants, and program implementation.

(2) Establishment of records mainte-
nance and management system; secu-
rity management procedures; and sto-
len property/contraband/evidence man-
agement.

(3) Implementation of operations, in-
cluding undercover activities and ongo-
ing intelligence gathering and analy-
sis.

(4) Coordination with prosecutorial
personnel in case development and
proper use of undercover techniques;
and cooperation with victims to assure
return of property.

(B) Performance indicators:
(1) Number of arrest and type of of-

fense.
(2) Number of convictions.
(3) Dollar value of property received.
(4) Dollar value of property returned

to victims.
(5) Number of fencing operations dis-

rupted.
(3)(i) Purpose: Combating arson.
(ii) Certified program: Arson Prevention

and Control Program. This program em-
ploys the task force concept as a strat-
egy to prevent and control the mali-
cious or fraudulent burning of prop-
erty. It attempts to reduce the inci-

dence of arson and increase arrest,
prosecution and conviction rates. The
program focuses on arson that is eco-
nomically motivated. Program objec-
tives and elements are described in
greater detail in the Program Brief on
Arson Prevention and Control.

(A) Critical elements:
(1) Program planning to establish:
(i) An understanding to the area’s

specific arson problems.
(ii) A selection of program priorities,

strategies, and the targeting of the
criminal population.

(iii) An outline of policies and proce-
dures for program participants and pro-
gram implementation.

(iv) Written agreements indicating
participation in the program, accept-
ance of established criteria and proce-
dures, and commitment of resources.

(2) Establishment of a system for col-
lecting and analyzing data to target
and identify arson patterns, methods
and areas of vulnerability.

(3) Establishment of investigative
and prosecutorial elements directed at
the crime of arson.

(4) Involvement of community groups
and private industry in support of the
program.

(B) Performance indicators:
(1) Number of staff assigned to the

project.
(2) Number of confirmed arson inci-

dents reported during reporting period.
(3) Number of confirmed arson inci-

dents reported during equivalent pre-
reporting period.

(4) Number of incidents resulting in a
prosecution during program period.

(5) Number of incidents resulting in a
prosecution during equivalent pre-re-
porting period.

(6) Number of prosecutions resulting
in conviction.

(7) Amount of property damage/loss
caused by incendiary/suspicious fires
during program period.

(8) Amount of property damage/loss
by incendiary/suspicious fires during
equivalent pre-reporting period.

(4)(i) Purpose: Effectively investigat-
ing and bringing to trial white-collar
crime, organized crime, public corrup-
tion crime, and fraud against the Gov-
ernment. (No specific program has been
certified by the Bureau. Applicants
may propose programs for approval in
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accordance with the provisions of
§ 33.41.)

(5)(i) Purpose: Identifying criminal
cases involving persons (including ju-
venile offenders) with a history of seri-
ous criminal conduct in order to expe-
dite the processing of such cases and to
improve court system management and
sentencing practices and procedures in
such cases.

(ii) Certificate program: Career Criminal
Prosecution Program. This program tar-
gets the identification and prosecution
of violent and repeat offenders. Model
efforts include a full time prosecutorial
unit devoted to increasing the rate of
prosecution of such offenders, special
screening criteria, and policies that
initiate or enhance vertical prosecu-
tion. Program objectives and elements
are described in greater detail in the
Program Brief on Career Criminal Pros-
ecution.

(A) Critical elements:
(1) Screening and prosecution criteria

to identify cases involving violent of-
fenses and repeat offenders.

(2) A separate, full-time prosecu-
torial unit for violent and repeat of-
fenders to enable vertical prosecution
of assigned cases.

(3) Reduction of caseload to enable
thorough case preparation/presen-
tation.

(4) A policy requiring limited or no
plea negotiations.

(5) A policy of opposing pre-trial mo-
tions for continuances.

(6) A policy to maintain effective
communications with victims and wit-
nesses.

(B) Performance indicators:
(1) Number of full-time prosecutors

assigned to unit.
(2) Number of cases meeting estab-

lished criteria.
(3) Number of cases prosecuted.
(4) Number of and percentage of cases

resulting in conviction.
(5) Number and percentage of individ-

uals incarcerated.
(iii) Certified program: Court Delay Re-

duction Program. This program expe-
dites the processing of felony cases in
trial courts. It emphasizes reduction of
backlogs while maintaining equitable
treatment and due process. Model pro-
grams result in reduction of case proc-
essing time, minimization of court ap-

pearances for victims and witnesses,
and improvement of the public’s per-
ception of the quality of the criminal
justice system. This program is avail-
able for both metropolitan trial courts
and state-level court systems. Program
objectives and elements are described
in greater detail in the Program Brief on
Court Delay Reduction.

(A) Critical elements: Both the metro-
politan and the state level programs
are divided into two phases, planning
and implementation.

(1) Planning (Phase I):
(i) Formation of delay reduction ad-

visory committee.
(ii) Data collection, analysis, and

problem identification.
(iii) Adoption of case processing goals

for criminal cases.
(iv) Development of action plan(s).
(2) Implementation (Phase II):
(i) Education of trial judges and oth-

ers on objectives, standards and proce-
dures.

(ii) Systematic monitoring of all
criminal cases filed in participating
courts.

(iii) System for regular acquisition
and assessment of data from each trial
court (state level only).

(iv) Modification of rules and proce-
dures at all levels of program partici-
pation when program results indicate
need for changes.

(B) Performance indicators.
(1) Time standard established for

processing of criminal cases under the
project (days from arrest to trial).

(2) Percentage of criminal cases prior
to project that met standard.

(3) Percentage of criminal cases dis-
posed of during the project reporting
period that met time disposition stand-
ard.

(4) Reduction in the average number
of continuances from the equivalent
pre-project period.

(6)(i) Purpose: Developing and imple-
menting programs which provide as-
sistance to jurors and witnesses, and
assistance (other than compensation)
to victims of crimes.

(ii) Certified program: victim assistance.
This program provides services and as-
sistance to victims in order to speed
their recovery from the financial loss,
physical suffering and emotional trau-
ma of victimization, and to assure
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proper and sensitive treatment of inno-
cent victims in the criminal justice
process. Victim assistance programs
usually encompass a wide range of sup-
port services. The specific services to
be provided, and the specific target
group should reflect local needs and
priorities. Program objectives and ele-
ments are described in greater detail in
the Program Brief on Victim Assistance.

(A) Critical elements:
(1) Analysis of the community’s vic-

tim/witness needs and problems.
(2) Targeting of existing and planned

activities and services to respond to
this community situation.

(3) Formulation of agreements for co-
operation between criminal justice sys-
tem agencies and public and private
victim/witness service providers.

(B) Optional activities: Projects must
implement a minimum of three (3) or
more of the following:

(1) 24 hour crisis intervention and
support or emergency services.

(2) Counseling.
(3) Assistance with compensation

claims, creditors, community referrals,
and restitution.

(4) Police, prosecutor or court-related
services.

(5) Safety (including shelter), sup-
portive counseling, social services sup-
port and criminal justice advocacy.

(6) Training and education for indi-
viduals having direct contact with the
victims, i.e., police, medical personnel,
prosecutors, judges, etc.

(C) Performance indicators:
(1) Number of staff assigned to

project.
(2) Types of services provided.
(3) Number of victims/witnesses

served (by type of service).
(4) Number of criminal justice per-

sonnel and others trained.
(7)(i) Purpose: Providing alternatives

to pretrial detention, jail, and prison
for persons who pose no danger to the
community.

(ii) Certified program: Jail overcrowd-
ing/alternatives to pretrial detention. This
program aims to control jail popu-
lation through improved intake screen-
ing which assures that persons who
should be in jail are detained, and that
alternatives are available for those re-
quiring less than maximum super-
vision. Particular care must be taken

that persons charged with violent
crimes be detained and that the impact
on victims and witnesses be a factor in
screening decisions. The program calls
for the development of a jail popu-
lation management plan as part of a
planning phase, followed by implemen-
tation of specific activities and serv-
ices. Among the activities and services
that may be funded are central intake
and screening, pretrial services, diver-
sion to detoxification centers, citation
release, community corrections, sen-
tencing alternatives, and jail manage-
ment information systems. Program
objectives and elements are described
in greater detail in the Program Brief on
Jail Overcrowding/Alternatives to Pretrial
Detention.

(A) Critical elements:
(1) Implementation of program by

state.
(2) Formation of broad-based jail pol-

icy committee.
(3) Program planning that includes

data collection, analysis, problem iden-
tification, and development of jail pop-
ulation management plan, including
the removal of juveniles from adult
jails and lockups.

(4) Implementation of plan.
(B) Optional activities: Based on their

plans, projects must implement one or
more of the following activities or
components:

(1) Central intake and classification.
(2) Comprehensive pre-trial services.
(3) Diversion of public inebriates to

detoxification centers.
(4) Diversion of juveniles to secure

and non-secure alternatives.
(5) Citation release.
(6) Community correction centers.
(7) Sentencing alternatives (includ-

ing restitution and work release).
(8) Jail management information sys-

tem.
(C) Performance indicators:
(1) Number of staff assigned to

project.
(2) Pretrial jail population.
(3) Types of services and alternatives

implemented.
(4) Numbers of arrestees served/di-

verted by type of alternative.
(5) Convicted clients completing al-

ternative punishment successfully.
(6) Re-arrest rate of released defend-

ants.
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(7) Estimated jail days saved.
(8)(i) Purpose: Providing programs

which identify and meet the needs of
drug-dependent offenders.

(ii) Certified program: Treatment Alter-
natives to Street Crime Program (TASC).
This program intervenes in the crimi-
nal justice process by early identifica-
tion of substance-abusing offenders, re-
ferral to community treatment re-
sources, and monitoring of treatment.
Model programs provide the following
services: screening arrestees, providing
diagnostic/referral services for treat-
ment, and monitoring progress of cli-
ents. Persons charged with or con-
victed of violent crimes including mur-
der, rape, arson, armed robbery, sexual
assault, burglary, child molestation,
and manslaughter are excluded. Pro-
gram objectives and elements are de-
scribed in greater detail in the Program
Brief on Treatment Alternatives to Street
Crime.

(A) Critical elements:
(1) Broad-based support by criminal

justice agencies.
(2) Establishment of TASC advisory

board.
(3) Establishment of administrative

management unit with full-time direc-
tor.

(4) Development of specific program
eligibility criteria.

(5) Establishment of a process for
screening potential clients and court
liaison.

(6) Development of methods for as-
sessing most appropriate treatment ap-
proaches.

(7) Documentation of the availability
of community treatment programs and
their willingness to accept TASC cli-
ents.

(8) Establishment of monitoring/
tracking system.

(B) Performance indicators:
(1) Number of staff assigned to

project.
(2) Number of persons screened.
(3) Number of clients accepted.
(4) Number of clients completing pro-

gram.
(5) Number of client re-arrests while

in the program.
(9) Purpose: Providing programs

which alleviate prison and jail over-
crowding and programs which identify
existing state and Federal buildings

suitable for prison use. (No specific
program has been certified by the Bu-
reau. Applicants may propose programs
for approval in accordance with the
provisions of § 33.41.)

(10)(i) Purpose: Provide training,
management, and technical assistance
to criminal justice personnel and de-
termining appropriate prosecutorial
and judicial personnel needs. (No spe-
cific program has been certified by the
Bureau. Applicants may propose pro-
grams for approval in accordance with
the provisions in § 33.41. Training, man-
agement, and technical assistance pro-
grams must be focused on one of the 17
other statutory purposes and be based
on a needs assessment. Entry level or
basic training is prohibited.)

(11) Purpose: Providing prison indus-
try projects designed to place inmates
in a realistic working and training en-
vironment in which they will be en-
abled to acquire marketable skills and
to make financial payments for res-
titution to their victims, for support of
their own familes, and for support of
themselves in the institution. (No spe-
cific program has been certified by the
Bureau. Applicants may propose pro-
grams for approval in accordance with
the provisions of § 33.41.)

(12)(i) Purpose: Providing for oper-
ational information systems and work-
load management systems which im-
prove the effectiveness of criminal jus-
tice agencies. All operational informa-
tion system programs must be based on
a needs assessment and requirements
analysis and must include the defini-
tion of goals and objectives. In addi-
tion, they must assure that if public
domain software is not available, any
improvements to proprietary software
will be placed in the public domain.

(ii) Certified program: Prosecution
Management Support System (PMSS).
This program is a specific application
of the generic planning, implementa-
tion, and assessment requirements for
effective system development and per-
formance. PMSS uses automated data
processing systems to support priority
prosecution, improved conviction
rates, speedy trial management, and
improved efficiency/effectiveness of the
prosecutor’s office. Model programs re-
sult in information systems which sup-
port prosecution activities such as
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identification of violent and career
criminals, case and subponena prepara-
tion and witness notification. Systems
are used to monitor management deci-
sions and prosecutor actions and to re-
duce case processing time and case
preparation time. Program objectives
and elements are described in greater
detail in the Program Brief on Prosecu-
tion Management Support System. This
Program Brief has been designed to
provide guidance for all criminal jus-
tice information systems. The critical
elements for PMSS are transferable to
and are equally critical for other
criminal justice information systems.

(A) Critical elements:
(1) Pre-program needs assessment.
(2) Implementation plan for fulfilling

information needs and improving man-
agement and research capabilities.

(3) Process for monitoring manage-
ment decisions and prosecutor actions.

(B) Performance indicators:
(1) Number of staff assigned to

project.
(2) Case processing time.
(3) Conviction rates.
(13) Purpose: Providing programs of

the same types as programs described
in section 501(a)(4) of the Act which:

(i) The Director establishes under
section 503(a) of the Justice Assistance
Act as discretionary programs for fi-
nancial assistance; or

(ii) Are innovative and have been
deemed by the Director as likely to
prove successful.

(14) Purpose: Implementing programs
which address critical problems of
crime, such as drug trafficking, which
have been certified by the Director,
after a process of consultation coordi-
nated by the Assistant Attorney Gen-
eral, Office of Justice Programs, with
the Director of the National Institute
of Justice, Director of the Bureau of
Justice Statistics, and Administrator
of the Office of Juvenile Justice and
Delinquency Prevention, as having
proved successful.

(15)(i) Purpose: Providing programs
which address the problem of serious
offenses committed by juveniles.

(ii) Certified program: Restitution by ju-
venile offenders: This program promotes
the use of restitution by juvenile of-
fenders to make juveniles accountable
to the victim and the community and

to increase community confidence in
the juvenile justice system. Juvenile
restitution has been an effective alter-
native to incarceration in jurisdictions
that have used it, reducing recidivism
and providing benefits to victims. As-
sistance in the design and development
of Juvenile Restitution Programs fund-
ed under this Program is available
through the Restitution Education,
Training and Technical Assistance
(RESTTA) Program funded by the Of-
fice of Juvenile Justice and Delin-
quency Prevention. Program objectives
and elements are described in greater
detail in the Program Brief on Restitu-
tion by Juvenile Offenders.

(A) Critical elements:
(1) Legal authority to order restitu-

tion as a disposition for delinquent of-
fenses.

(2) Commitment of the court and ju-
venile justice personnel.

(3) Pre-program planning to establish
written policies and procedures, includ-
ing:

(i) The stage of the system at which
restitution will be initiated;

(ii) Specification of the target popu-
lation; and

(iii) Establishment of procedures for
determining the appropriate restitu-
tion to be rendered by the juvenile of-
fender, enforcing restitution orders.

(4) Program management and admin-
istration should describe:

(i) Agency roles and responsibilities;
and

(ii) Case management and tracking
system for performance indicators.

(5) Community involvement in the
program.

(B) Performance indicators:
(1) Personnel:
(i) Number employed full and part-

time in restitution; and
(ii) Average restitution caseload per

restitution/probation officer.
(2) Program participation:
(i) Number of juveniles by offense

type;
(ii) Type and amount of restitution

ordered; and
(iii) Number of victims (by type and

amount of loss/injury) receiving res-
titution.

(3) Number/percent juveniles success-
fully completing their restitution or-
ders.
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(4) Total amount of restitution col-
lected/completed.

(5) Number obtaining restitution-re-
lated employment/job services.

(6) Operational costs per case.
(7) Number of participants rearrested

during the program.
(8) Number of participants incarcer-

ated as a result of a rearrest or pro-
gram failure.

(9) Number retaining restitution-re-
lated employment following comple-
tion.

(10) Victim satisfaction with the pro-
gram.

(16) Purpose: Addressing the problem
of crime committed against the elder-
ly. (No specific program has been cer-
tified by the Bureau. Applicants may
propose programs for approval in ac-
cordance with the provisions of § 33.41.
Many of the programs identified under
other purposes indirectly address the
problem of crime against the elderly.
Victim assistance programs and com-
munity crime prevention programs in
particular often provide services that
meet the special needs of the elderly.)

(17) Purpose: Provide training, tech-
nical assistance, and programs to as-
sist state and local law enforcement
authorities in rural areas in combating
crime, with particular emphasis on vio-
lent crime, juvenile delinquency, and
crime prevention. (No specific program
has been certified by the Bureau. Ap-
plicants may propose programs for ap-
proval in accordance with the provi-
sions of § 33.41. Many of the programs
identified under other purposes are
equally applicable to rural and urban
areas.)

(18)(i) Purpose: Improve the oper-
ational effectiveness of law enforce-
ment by integrating and maximizing
the effectiveness of police field oper-
ations and the use of crime analysis
techniques.

(ii) Certified program: Integrated Crimi-
nal Apprehension Program (ICAP). This
program integrates and directs law en-
forcement activities relative to the
prevention, detection and investigation
of serious and violent crime. Compo-
nents of model programs have included
systematic data collection and analy-
sis, crime analysis, structured planning
and service delivery. The program em-
phasizes better use of existing re-

sources and better management of the
patrol operation and investigative
process. It results in a process which
increases arrests for serious crimes.
Program objectives and elements are
described in greater detail in the Pro-
gram Brief on the Integrated Criminal Ap-
prehension Program.

(A) Critical elements:
(1) Commitment of law enforcement

agency top management to concept of
manpower deployment based on crime
analysis.

(2) Modification of agency data gath-
ering methods to enhance planning and
crime analysis.

(3) Establishment of crime analysis
and planning function.

(4) Implementation of strategies, tac-
tics and processes based on analysis
that contribute to better management
of criminal investigation and patrol.

(B) Performance indicators:
(1) Number of staff assigned to

project.
(2) Types of strategies implementa-

tions e.g., directed patrol, crime analy-
sis.

(3) Types of crimes targeted.
(4) Clearance rates (by arrest) for tar-

geted crimes.
(5) Conviction rates for targeted

crimes.

Subpart E—Application
Requirements

§ 33.40 General.
This subpart sets forth the required

programmatic content of block grant
applications.

§ 33.41 Application content.
(a) Format. Applications from the

states for criminal justice block grants
must be submitted on Standard Form
424, Application for Federal Assistance,
at a time specified by the Bureau of
Justice Assistance. The Bureau will
provide to the states an ‘‘Application
Kit’’ that includes SF 424, a list of as-
surances that the applicant must agree
to, a table of fund allocations, and ad-
ditional guidance on how to prepare
and submit an application for criminal
justice block grants.

(b) Programs. Applications must set
forth programs and projects covering a
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two-year period which meet the pur-
poses and criteria of section 403(a) of
the Justice Assistance Act and these
regulations. Applications must be
amended annually, if new programs or
projects are to be added or if the pro-
grams or projects contained in the ap-
proved application are not imple-
mented. The application must des-
ignate which statutory purpose the
program or project is intended to
achieve, identify the state agency or
unit of local government that will im-
plement the program or project, and
provide the estimated funding level for
the program or project including the
amount and source of cash matching
funds. Section 405 of the Act.

(1) Section 33.32 of the regulations
identifies specific programs which have
been certified by the Bureau to meet
the requirements of the Act. Approval
will be given for implementation of
any of these programs, if the applicant
agrees to include all the critical ele-
ments in the program design. An appli-
cant need only identify the program,
which purpose it is intended to achieve,
the state agency or unit of local gov-
ernment which will implement it, the
funding level (including amount and
source of match).

(2) Applicants may request approval
of programs other than one of those
certified by the Bureau. The applica-
tion must contain, in addition to the
information in § 33.41(b), a description
of the program (including its critical
elements and performance indicators)
and evidence that it meets the criteria
of offering a high probability of im-
proving the functions of the criminal
justice system. Evidence may include,
but is not necessarily limited to, the
results of any evaluations of previous
tests or demonstrations of the program
concept.

(3) Applicants may also request ap-
proval to expend up to 10 per centum of
their funds for programs which the Di-
rector of the Bureau of Justice Assist-
ance has established as priorities for
discretionary grants under section 503
of the Act, or which are innovative pro-
grams that are deemed by the Director
as likely to prove successful. For a pro-
gram the same as a discretionary pro-
gram, the applicant may identify it by
name only and provide the information

required under § 33.41(b)(1) of the regu-
lations. For an innovative program,
the applicant must describe the pro-
gram (including its critical elements
and performance indicators) and pro-
vide evidence that it is likely to prove
successful.

(c) Confidential information. Applica-
tions which request funds for the
STING Program should not state the
location of the project. The application
should only include the program des-
ignation, the funds involved, and the
number of projects. The state agency
or unit of local government imple-
menting the project will be made
known to the Bureau of Justice Assist-
ance upon request or upon completion
of the project.

(d) Audit requirement. Applications
from the state must include the date of
the State Office’s last audit and the an-
ticipated date of the next audit.

(e) Civil rights contact. Applications
from the state must include the name
of a civil rights contact person who has
lead responsibility in insuring that all
applicable civil rights requirements are
met and who shall act as liaison in
civil rights matters with the Office of
Civil Rights Compliance of the Office
of Justice Programs.

(f) Application assurances. Applica-
tions must include the following assur-
ances:

(1) An assurance that, following the
first fiscal year covered by an applica-
tion and each fiscal year thereafter,
the applicant will submit to the Bu-
reau of Justice Assistance, where the
applicant is a state or jurisdiction in a
non-participating state, a performance
report concerning the activities carried
out, and an assessment of their impact;
section 405(1) of the Act.

(2) A certification that Federal funds
made available under this title will not
be used to supplant state or local
funds, but will be used to increase the
amounts of such funds that would, in
the absence of Federal funds, be made
available for criminal justice activi-
ties; section 405(2) of the Act.

(3) An assurance that funds account-
ing, auditing, monitoring, and such
evaluation procedures as may be nec-
essary to keep such records as the Bu-
reau of Justice Assistance shall pre-
scribe will be provided to assure fiscal
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control, proper management, and effi-
cient disbursement of funds received
under this title; section 405(3) of the
Act.

(4) An assurance that the applicant
shall maintain such data and informa-
tion and submit such reports, in such
form, at such times, and containing
such information as the Bureau of Jus-
tice Assistance may require; section
405(4) of the Act.

(5) A certification that the programs
meet all the requirements, that all the
information contained in the applica-
tion is correct, that there has been ap-
propriate coordination with affected
agencies, and that the applicant will
comply with all provisions of the Jus-
tice Assistance Act 1984 and all other
applicable Federal laws; section 405(5)
of the Act.

(6) If the applicant is a state, an as-
surance that not more than 10 percent
of the aggregate amount of funds re-
ceived by a State under this part for a
fiscal year will be distributed for pro-
grams and projects designated as in-
tended to achieve the purpose specified
in section 403(a)(13) of the Act; section
405(6) of the Act.

(7) An assurance that the state will
take into account the needs and re-
quests of units of general local govern-
ment in the state and encourage local
initiative in the development of pro-
grams which meet the purposes of the
Act; section 405(7) of the Act.

(8) An assurance that the state appli-
cation and any amendment to such ap-
plication, has been submitted for re-
view to the state legislature or its des-
ignated body (for purpose of this re-
quirement, an application or amend-
ment shall be deemed to be reviewed if
the state legislature or its designated
body does not review it within 60 days
from the time it was submitted to it);
section 405(8) of the Act.

(9) An assurance that the state appli-
cation and any amendment thereto was
made public before submission to the
Bureau and, to the extent provided
under state law or established proce-
dure, an opportunity to comment
thereon was provided to citizens and to
neighborhood and community groups;
section 405(9) of the Act.

(10) An assurance that the applicant
will comply, and all its subgrantees

and contractors will comply, with the
non-discrimination requirements of the
Justice Assistance Act; title VI of the
Civil Rights Act of 1964; section 504 of
the Rehabilitation Act of 1973, as
amended; title IX of the Education
Amendments of 1972; the Age Discrimi-
nation Act of 1975; and the Department
of Justice Non-Discrimination regula-
tions 28 CFR part 42, subparts C, D, E,
and G;

(11) An assurance that in the event a
Federal or state court or Federal or
state administrative agency makes a
finding of discrimination after a due
process hearing on the grounds of race,
color, religion, national orgin or sex
against a recipient of funds, the recipi-
ent will forward a copy of the finding
to the Office of Civil Rights Compli-
ance (OCRC) of the Office of Justice
Programs;

(12) An assurance that the applicant
will require that every recipient re-
quired to formulate an Equal Employ-
ment Opportunity Program (EEOP) in
accordance with 28 CFR 42.301 et. seq.,
submit a certification to the state that
it has a current EEOP on file which
meets the requirements herein;

(13) An assurance that the applicant
will provide an EEOP, if required to
maintain one, where the application is
for $500,000 or more and provide the
EEOP of any subgrantee of $500,000 or
more;

(14) An assurance that the applicant
will comply with the provisions of the
Office of Justice Programs ‘‘Financial
and Administrative Guide for Grants,’’
M 7100.1;

(15) An assurance that the applicant
will comply with the provisions of 28
CFR applicable to grants and coopera-
tive agreements including part 18, Ad-
ministrative Review Procedure; part
20, Criminal Justice Information Sys-
tems; part 22, Confidentiality of Identi-
fiable Research and Statistical Infor-
mation; part 23, Criminal Intelligence
Systems Operating Policies; part 30,
Intergovernmental Review of Depart-
ment of Justice Programs and Activi-
ties; part 42; Non-discrimination Equal
Employment Opportunity Policies and

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00412 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



419

Department of Justice § 33.61

Procedures; part 61, Procedures for Im-
plementing the National Environ-
mental Policy Act; and part 63, Flood-
plain Management and Wetland Pro-
tection Procedures.

(g) Non-participating State. If a state
notifies the Bureau of Justice Assist-
ance of its intent not to apply for block
grant funds or fails to submit an appli-
cation by the submission date, the Bu-
reau will announce the availability of
the block grant funds to local units of
government in the non-participating
state and will invite them to submit
applications directly to the Bureau. A
unit of local government receiving a
block grant award directly from the
Bureau assumes responsibility for all
activities which would normally be the
responsibility of the State Office.

Subpart F—Additional
Requirements

§ 33.50 General financial requirements.
Grants funded under the criminal

justice block grant program are gov-
erned by the provisions of the Office of
Mangement and Budget (OMB) Circu-
lars applicable to financial assistance.
These Circulars along with additional
information and guidance are con-
tained in ‘‘Financial and Administra-
tive Guide for Grants,’’ Guideline Man-
ual 7100.1, available from the Office of
Justice Programs. This Guideline Man-
ual provides information on cost allow-
ability, methods of payment, audit, ac-
counting systems and financial
records.

§ 33.51 Audit.
Pursuant to Office of Management

and Budget Circular A–128 ‘‘Audits of
State and Local Governments,’’ all
grantees and subgrantees must provide
for an independent audit of their ac-
tivities on a periodic basis. For addi-
tional information on audit require-
ments, applicants should refer to the
‘‘Financial and Administrative Guide
for Grants,’’ Guideline Manual 7100.1,
Office of Justice Programs.

§ 33.52 Civil rights.
The Justice Assistance Act provides

that ‘‘no person in any state shall on
the ground of race, color, religion, na-
tional orgin, or sex be excluded from

participation in, be denied the benefits
of, or be subjected to discrimination
under or denied employment in connec-
tion with any programs or activity
funded in whole or in part with funds
made available under this title.’’ Sec-
tion 809(c)(1) of the Act. Recipients of
funds under the Act are also subject to
the provisions of title VI of the Civil
Rights Act of 1964; section 504 of the
Rehabilitation Act of 1973, as amended;
title IX of the Education Amendments
of 1972; the Age Discrimination Act of
1975; and the Department of Justice
Non-Discrimination regulations 28 CFR
part 42, subparts C, D, E, and G.

Subpart G—Submission and
Review of Applications

§ 33.60 General.

This subpart describes the process
and criteria for Bureau of Justice As-
sistance review and approval of state
applications and amendments.

§ 33.61 Review of State applications.

(a) Review criteria. The Act provides
the basis for review and approval or
disapproval of state applications and
amendments in whole or in part. These
are:

(1) Compliance with the statutory re-
quirements of the Justice Assistance
Act and the regulations of the Bureau
of Justice Assistance. Section 406(a)(1)
of the Act.

(2) Compliance with Executive Order
12372, ‘‘Intergovernmental Review of
Federal Programs.’’ This program is
covered by Executive Order 12372 and
Department of Justice Implementing
regulations 28 CFR part 30. States must
submit block grant applications to the
state ‘‘Single Point of Contact’’, if
there is a ‘‘Single Point of Contact’’,
and if this program has been selected
for coverage by the state process, at
the same time applications are submit-
ted to the Bureau of Justice Assist-
ance. State processes have 60 days
starting from the application submis-
sion date to comment on applications.
Applicants should contact their state
‘‘Single Point of Contact’’ as soon as
possible to alert them of the prospec-
tive application and receive instruc-
tions regarding the process.
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(b) Sixty day rule. The Bureau of Jus-
tice Assistance shall approve or dis-
approve applications or amendments
within sixty (60) days of official re-
ceipt. The application or amendment
shall be considered approved unless the
Bureau of Justice Assistance informs
the applicant in writing of specific rea-
sons for disapproval prior to the expi-
ration of the 60-day period. Applica-
tions that are incomplete, as deter-
mined by the Bureau of Justice Assist-
ance, shall not be considered officially
received for purposes of the 60-day rule.
Section 406(a)(2) of the Act.

(c) Written notification and reasons for
disapproval. The Bureau of Justice As-
sistance shall notify the applicant in
writing of the specific reasons for the
disapproval of the application or
amendment, in whole or in part. Sec-
tion 406(a)(2) of the Act.

(d) Affirmative finding. The Bureau of
Justice Assistance, prior to approval of
the application or amendments, must
make an affirmative finding in writing
that the program or project has been
reviewed in accordance with section 405
of the Act and is lilkely to contribute
effectively to the achievement of the
objectives of the Act. Section 406(a)(2)
of the Act.

Subpart H—Reports
§ 33.70 Annual performance report.

(a) Section 405 of the Justice Assist-
ance Act requires that the state, or a
local unit of government in the case of
a non-participating state, submit annu-
ally to the Bureau of Justice Assist-
ance a performance report (including
an assessment of impact) concerning
the activities carried out under the
grant. These performance reports will
provide the basis for the annual report
from the Bureau to the President and
the Congress as required by section 810
of the Act.

(b) The performance report will de-
scribe the activities undertaken and re-
sults achieved of each project funded.
It will include the data gathered on the
approved performance indicators. The
report is due to the Bureau by no later
than December 31 and must cover
projects for the prior Federal fiscal
year that have either been completed
or been in operation for 12 months or

more. The first performance report
shall be due to the Bureau by Decem-
ber 31, 1986.

(c) In order to help states and local-
ities prepare these performance re-
ports, the Bureau will provide data col-
lection forms and instructions that
will enable information to be gathered
and reported in the most convenient
manner possible. These forms and in-
structions will be developed in con-
sultation with states and localities.

§ 33.71 Initial project report.

States are required to provide to the
Bureau of Justice Assistance within 30
days after the award of a subgrant, an
initial project report which provides
information on the subgrant recipient
(name, address, contact person), the
subgrant period, the type of award
(new or renewal), the subgrant funding
level, and the general target area (geo-
graphic area, population group) to be
impacted. The Bureau of Justice As-
sistance will provide a form to assist
the states in reporting this informa-
tion.

Subpart I—Suspension of Funding

§ 33.80 Suspension of funding.

The Bureau of Justice Assistance
shall, after reasonable notice and op-
portunity for a hearing on the record,
terminate or suspend funding for a
state that implements programs or
projects which fail to conform to the
requirements or statutory objectives of
the Act, or that fails to comply sub-
stantially with the Justice Assistance
Act, these regulations or the terms and
conditions of its grant award. Hearing
and appeal procedures are set forth in
Department of Justice regulations 28
CFR part 18.

PART 34—OJJDP COMPETITION
AND PEER REVIEW PROCEDURES

Subpart A—Competition

Sec.
34.1 Purpose and applicability.
34.2 Exceptions to applicability.
34.3 Selection criteria.
34.4 Additional competitive application re-

quirements and procedures.
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Subpart B—Peer Review

34.100 Purpose and applicability.
34.101 Exceptions to applicability.
34.102 Peer review procedures.
34.103 Definition.
34.104 Use of peer review.
34.105 Peer review methods.
34.106 Number of peer reviewers.
34.107 Use of Department of Justice staff.
34.108 Selection of reviewers.
34.109 Qualifications of peer reviewers.
34.110 Management of peer reviews.
34.111 Compensation.

Subpart C—Emergency Expedited Review
[Reserved]

AUTHORITY: Juvenile Justice and Delin-
quency Prevention Act of 1974, as amended,
(42 U.S.C. 5601 et seq.).

SOURCE: 55 FR 39234, Sept. 25, 1990, unless
otherwise noted.

Subpart A—Competition
§ 34.1 Purpose and applicability.

(a) This subpart of the regulation im-
plements section 262(d)(1) (A) and (B) of
the Juvenile Justice and Delinquency
Prevention Act of 1974, as amended (42
U.S.C. 5601 et seq.). This provision re-
quires that project applications, se-
lected for categorical assistance
awards under part C—National Pro-
grams shall be selected through a com-
petitive process established by rule by
the Administrator, OJJDP. The statute
specifies that this process must include
announcement in the FEDERAL REG-
ISTER of the availability of funds for as-
sistance programs, the general criteria
applicable to the selection of applica-
tions for assistance, and a description
of the procedures applicable to the sub-
mission and review of assistance appli-
cations.

(b) This subpart of the regulation ap-
plies to all grant, cooperative agree-
ment, and other assistance awards se-
lected by the Administrator, OJJDP,
or the Administrator’s designee, under
part C—National Programs, of the Ju-
venile Justice and Delinquency Preven-
tion Act of 1974, as amended, except as
provided in the exceptions to applica-
bility set forth below.

§ 34.2 Exceptions to applicability.
The following are assistance and pro-

curement contract award situations

that OJJDP considers to be outside the
scope of the section 262(d)(1) competi-
tion requirement:

(a) Assistance awards to initially
fund or continue projects if the Admin-
istrator has made a written determina-
tion that the proposed program is not
within the scope of any program an-
nouncement expected to be issued, is
otherwise eligible for an award, and the
proposed project is of such outstanding
merit, as determined through peer re-
view under subpart B of this part, that
an assistance award without competi-
tion is justified (section 262(d)(1)(B)(i));

(b) Assistance awards to initially
fund or continue training services to be
funded under part C, section 244, if the
Administrator has made a written de-
termination that the applicant is
uniquely qualified to provide proposed
training services and other qualified
sources are not capable of providing
such services (section 262(d)(1)(B)(ii));

(c) Assistance awards of funds trans-
ferred to OJJDP by another Federal
agency to augment authorized juvenile
justice programs, projects, or purposes;

(d) Funds transferred to other Fed-
eral agencies by OJJDP for program
purposes as authorized by law;

(e) Procurement contract awards
which are subject to applicable Federal
laws and regulations governing the
procurement of goods and services for
the benefit and use of the government;

(f) Assistance awards from the 5%
‘‘set aside’’ of Special Emphasis funds
under section 261(e); and

(g) Assistance awards under section
241(f).

§ 34.3 Selection criteria.
(a) All individual project applications

will, at a minimum, be subject to re-
view based on the extent to which they
meet the following general selection
criteria:

(1) The problem to be addressed by
the project is clearly stated;

(2) The objectives of the proposed
project are clearly defined;

(3) The project design is sound and
contains program elements directly
linked to the achievement of project
objectives;

(4) The project management struc-
ture is adequate to the successful con-
duct of the project;
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(5) Organizational capability is dem-
onstrated at a level sufficient to suc-
cessfully support the project; and

(6) Budgeted costs are reasonable, al-
lowable and cost effective for the ac-
tivities proposed to be undertaken.

(b) The general selection criteria set
forth under paragraph (a) of this sec-
tion, may be supplemented for each an-
nounced competitive program by pro-
gram-specific selection criteria for the
particular part C program. Such an-
nouncements may also modify the gen-
eral selection criteria to provide great-
er specificity or otherwise improve
their applicability to a given program.
The relative weight (point value) for
each selection criterion will be speci-
fied in the program announcement.

§ 34.4 Additional competitive applica-
tion requirements and procedures.

(a) Applications for grants. Any appli-
cant eligible for assistance may submit
on or before such submission deadline
date or dates as the Administrator may
establish in program announcements,
an application containing such perti-
nent information and in accordance
with the forms and instructions as pre-
scribed therein and any additional
forms and instructions as may be speci-
fied by the Administrator. Such appli-
cation shall be executed by the appli-
cant or an official or representative of
the applicant duly authorized to make
such application and to assume on be-
half of the applicant the obligations
imposed by law, applicable regulations,
and any additional terms and condi-
tions of the assistance award. The Ad-
ministrator may require any applicant
eligible for assistance under this sub-
part to submit a preliminary proposal
for review and approval prior to the ac-
ceptance of an application.

(b) Cooperative arrangements. (1) When
specified in program announcements,
eligible parties may enter into cooper-
ative arrangements with other eligible
parties, including those in another
State, and submit joint applications
for assistance.

(2) A joint application made by two
or more applicants for assistance may
have separate budgets corresponding to
the programs, services and activities
performed by each of the joint appli-
cants or may have a combined budget.

If joint applications present separate
budgets, the Administrator may make
separate awards, or may award a single
assistance award authorizing separate
amounts for each of the joint appli-
cants.

(c) Evaluation of applications submitted
under part C of the Act. All applications
filed in accordance with § 34.1 of this
subpart for assistance with part C—Na-
tional Programs funds shall be evalu-
ated by the Administrator through
OJJDP and other DOJ personnel (inter-
nal review) and by such experts or con-
sultants required for this purpose that
the Administrator determines are spe-
cially qualified in the particular part C
program area covered by the an-
nounced program (peer review). Supple-
mentary application review proce-
dures, in addition to internal review
and peer review, may be used for each
competitive part C program announce-
ment. The program announcement
shall clearly state the application re-
view procedures (peer review and other)
to be used for each competitive part C
program announcement.

(d) Applicant’s performance on prior
award. When the applicant has pre-
viously received an award from OJJDP
or another Federal agency, the appli-
cant’s noncompliance with require-
ments applicable to such prior award
as reflected in past written evaluation
reports and memoranda on perform-
ance, and the completeness of required
submissions, may be considered by the
Administrator. In any case where the
Administrator proposes to deny assist-
ance based upon the applicant’s non-
compliance with requirements applica-
ble to a prior award, the Administrator
shall do so only after affording the ap-
plicant reasonable notice and an oppor-
tunity to rebut the proposed basis for
denial of assistance.

(e) Applicant’s fiscal integrity. Appli-
cants must meet OJP standard of fiscal
integrity (see OJP M 7100.1C, par. 24
and OJP HB 4500.2B, par. 48 a and b).

(f) Disposition of applications. On the
basis of competition and applicable re-
view procedures completed pursuant to
this regulation, the Administrator will
either:

(1) Approve the application for fund-
ing, in whole or in part, for such
amount of funds, and subject to such
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conditions as the Administrator deems
necessary or desirable for the comple-
tion of the approved project;

(2) Determine that the application is
of acceptable quality for funding, in
that it meets minimum criteria, but
that the application must be dis-
approved for funding because it did not
rank sufficiently high in relation to
other applications approved for funding
to qualify for an award based on the
level of funding allocated to the pro-
gram; or

(3) Reject the application for failure
to meet the applicable selection cri-
teria at a sufficiently high level to jus-
tify an award of funds, or for other rea-
son which the Administrator deems
compelling, as provided in the docu-
mentation of the funding decision.

(g) Notification of disposition. The Ad-
ministrator will notify the applicant in
writing of the disposition of the appli-
cation. A signed Grant/Cooperative
Agreement form will be issued to no-
tify the applicant of an approved
project application.

(h) Effective date of approved grant.
Federal financial assistance is nor-
mally available only with respect to
obligations incurred subsequent to the
effective date of an approved assistance
project. The effective date of the
project will be set forth in the Grant/
Cooperative Agreement form. Recipi-
ents may be reimbursed for costs re-
sulting from obligations incurred be-
fore the effective date of the assistance
award, if such costs are authorized by
the Administrator in the notification
of assistance award or subsequently in
writing, and otherwise would be allow-
able as costs of the assistance award
under applicable guidelines, regula-
tions, and award terms and conditions.

Subpart B—Peer Review
§ 34.100 Purpose and applicability.

(a) This subpart of the regulation im-
plements section 262(d)(2) of the Juve-
nile Justice and Delinquency Preven-
tion Act of 1974, as amended. This pro-
vision requires that projects funded as
new or continuation programs selected
for categorical assistance awards under
part C—National Programs shall be re-
viewed before selection and thereafter
as appropriate through a formal peer

review process. Such process must uti-
lize experts (other than officials and
employees of the Department of Jus-
tice) in fields related to the technical
and/or subject matter of the proposed
program.

(b) This subpart of the regulation ap-
plies to all applications for grants, co-
operative agreements, and other assist-
ance awards selected by the Adminis-
trator, OJJDP, for funding under part
C—National Programs that are being
considered for competitive and non-
competitive (including continuation)
awards to begin new project periods,
except as provided in the exceptions to
applicability set forth below.

§ 34.101 Exceptions to applicability.
The assistance and procurement con-

tract situations specified in § 34.2 (c),
(d), (e), (f), and (g) of subpart A of this
part are considered by OJJDP to be
outside the scope of the section 262(d)
peer review requirement as set forth in
this subpart.

§ 34.102 Peer review procedures.
The OJJDP peer review process is

contained in an OJJDP ‘‘Peer Review
Guideline,’’ developed in consultation
with the Directors and other appro-
priate officials of the National Science
Foundation and the National Institute
of Mental Health. In addition to speci-
fying substantive and procedural mat-
ters related to the peer review process,
the ‘‘Guideline’’ addresses such issues
as standards of conduct, conflict of in-
terest, compensation of peer reviewers,
etc. The ‘‘Guideline’’ describes a proc-
ess that evolves in accordance with ex-
perience and opportunities to effect
improvements. The peer review process
for all part C—National Programs as-
sistance awards subject to this regula-
tion will be conducted in a manner con-
sistent with this subpart as imple-
mented in the ‘‘Peer Review Guide-
line’’.

§ 34.103 Definition.
Peer review means the technical and

programmatic evaluation by a group of
experts (other than officers and em-
ployees of the Department of Justice)
qualified by training and experience to
give expert advice, based on selection
criteria established under subpart A of
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this part, in a program announcement,
or as established by the Administrator,
on the technical and programmatic
merit of assistance.

§ 34.104 Use of peer review.
(a) Peer review for competitive and non-

competitive applications. (1) For com-
petitive applications, each program an-
nouncement will indicate the program
specific peer review procedures and se-
lection criteria to be followed in peer
review for that program. In the case of
competitive programs for which a large
number of applications is expected,
preapplications (concept papers) may
be required. Preapplications will be re-
viewed by qualified OJJDP staff to
eliminate those pre-applications which
fail to meet minimum program re-
quirements, as specified in a program
announcement, or clearly lack suffi-
cient merit to qualify as potential can-
didates for funding consideration. The
Administrator may subject both pre-
applications and formal applications to
the peer review process.

(2) For noncompetitive applications,
the general selection criteria set forth
under subpart A of this part may be
supplemented by program specific se-
lection criteria for the particular part
C program. Applicants for noncompeti-
tive continuation awards will be fully
informed of any additional specific cri-
teria in writing.

(b) When formal applications are re-
quired in response to a program an-
nouncement, an initial review will be
conducted by qualified OJJDP staff, in
order to eliminate from peer review
consideration applications which do
not meet minimum program require-
ments. Such requirements will be spec-
ified in the program announcement.
Applications determined to be qualified
and eligible for further consideration
will then be considered under the peer
review process.

(c) Ratings will be in the form of nu-
merical scores assigned by individual
peer reviewers as illustrated in the
OJJDP ‘‘Peer Review Guideline.’’ The
results of peer review under a competi-
tive program will be a relative aggre-
gate ranking of applications in the
form of ‘‘Summary Ratings.’’ The re-
sults of peer review for a noncompeti-
tive new or continuation project will

be in the form of numerical scores
based on criteria established by the Ad-
ministrator.

(d) Peer review recommendations, in
conjunction with the results of inter-
nal review and any necessary supple-
mentary review, will assist the Admin-
istrator’s consideration of competitive,
noncompetitive, applications and selec-
tion of applications for funding.

(e) Peer review recommendations are
advisory only and are binding on the
Administrator only as provided by sec-
tion 262(d)(B)(i) for noncompetitive as-
sistance awards to programs deter-
mined through peer review not to be of
such outstanding merit that an award
without competition is justified. In
such case, the determination of wheth-
er to issue a competitive program an-
nouncement will be subject to the exer-
cise of the Administrator’s discretion.

§ 34.105 Peer review methods.
(a) For both competitive and non-

competitive applications, peer review
will normally consist of written com-
ments provided in response to the gen-
eral selection criteria established
under subpart A of this part and any
program specific selection criteria
identified in the program announce-
ment or otherwise established by the
Administrator, together with the as-
signment of numerical values. Peer re-
view may be conducted at meetings
with peer reviewers held under OJJDP
oversight, through mail reviews, or a
combination of both. When advisable,
site visits may also be employed. The
method of peer review anticipated for
each announced competitive program,
including the evaluation criteria to be
used by peer reviewers, will be speci-
fied in each program announcement.

(b) When peer review is conducted
through meetings, peer review panel-
ists will be gathered together for in-
struction by OJJDP, including review
of the OJJDP ‘‘Peer Review Guide-
line’’. OJJDP will oversee the conduct
of individual and group review sessions,
as appropriate. When time or other fac-
tors preclude the convening of a peer
review panel, mail reviews will be used.
For competitive programs, mail re-
views will be used only where the Ad-
ministrator makes a written deter-
mination of necessity.
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§ 34.106 Number of peer reviewers.

The number of peer reviewers will
vary by program (as affected by the
volume of applications anticipated or
received). OJJDP will select a mini-
mum of three peer reviewers (qualified
individuals who are not officers or em-
ployees of the Department of Justice)
for each program or project review in
order to ensure a diversity of back-
grounds and perspectives. In no case
will fewer than three reviews be made
of each individual application.

§ 34.107 Use of Department of Justice
staff.

OJJDP will use qualified OJJDP and
other DOJ staff as internal reviewers.
Internal reviewers determine applicant
compliance with basic program and
statutory requirements, review the re-
sults of peer review, and provide over-
all program evaluation and rec-
ommendations to the Administrator.

§ 34.108 Selection of reviewers.

The Program Manager, through the
Director of the OJJDP program divi-
sion with responsibility for a particu-
lar program or project will propose a
selection of peer reviewers from an ex-
tensive and varied pool of juvenile jus-
tice and delinquency prevention ex-
perts for approval by the Adminis-
trator. The selection process for peer
reviewers is detailed in the OJJDP
‘‘Peer Review Guideline’’.

§ 34.109 Qualifications of peer review-
ers.

The general reviewer qualification
criteria to be used in the selection of
peer reviewers are:

(a) Generalized knowledge of juvenile
justice or related fields; and

(b) Specialized knowledge in areas or
disciplines addressed by the applica-
tions to be reviewed under a particular
program.

(c) Must not have a conflict of inter-
est (see OJP M7100.1C, par. 94).

Additional details concerning peer re-
viewer qualifications are provided in
the OJJDP ‘‘Peer Review Guideline’’.

§ 34.110 Management of peer reviews.
A technical support contractor may

assist in managing the peer review
process.

§ 34.111 Compensation.
All peer reviewers will be eligible to

be paid according to applicable regula-
tions and policies concerning consult-
ing fees and reimbursement for ex-
penses. Detailed information is pro-
vided in the OJJDP ‘‘Peer Review
Guideline’’.

Subpart C—Emergency Expedited
Review [Reserved]

PART 35—NONDISCRIMINATION
ON THE BASIS OF DISABILITY IN
STATE AND LOCAL GOVERN-
MENT SERVICES

Subpart A—General

Sec.
35.101 Purpose.
35.102 Application.
35.103 Relationship to other laws.
35.104 Definitions.
35.105 Self-evaluation.
35.106 Notice.
35.107 Designation of responsible employee

and adoption of grievance procedures.
35.108—35.129 [Reserved]

Subpart B—General Requirements

35.130 General prohibitions against dis-
crimination.

35.131 Illegal use of drugs.
35.132 Smoking.
35.133 Maintenance of accessible features.
35.134 Retaliation or coercion.
35.135 Personal devices and services.
35.136—35.139 [Reserved]

Subpart C—Employment

35.140 Employment discrimination prohib-
ited.

35.141—35.148 [Reserved]

Subpart D—Program Accessibility

35.149 Discrimination prohibited.
35.150 Existing facilities.
35.151 New construction and alterations.
35.152—35.159 [Reserved]

Subpart E—Communications

35.160 General.
35.161 Telecommunication devices for the

deaf (TDD’s).
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35.162 Telephone emergency services.
35.163 Information and signage.
35.164 Duties.
35.165—35.169 [Reserved]

Subpart F—Compliance Procedures

35.170 Complaints.
35.171 Acceptance of complaints.
35.172 Resolution of complaints.
35.173 Voluntary compliance agreements.
35.174 Referral.
35.175 Attorney’s fees.
35.176 Alternative means of dispute resolu-

tion.
35.177 Effect of unavailability of technical

assistance.
35.178 State immunity.
35.179—35.189 [Reserved]

Subpart G—Designated Agencies

35.190 Designated agencies.
35.191—35.999 [Reserved]
APPENDIX A TO PART 35—PREAMBLE TO REGU-

LATION ON NONDISCRIMINATION ON THE
BASIS OF DISABILITY IN STATE AND LOCAL
GOVERNMENT SERVICES (PUBLISHED JULY
26, 1991)

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510;
Title II, Pub. L. 101–336 (42 U.S.C. 12134).

SOURCE: Order No. 1512–91, 56 FR 35716, July
26, 1991, unless otherwise noted.

Subpart A—General
§ 35.101 Purpose.

The purpose of this part is to effec-
tuate subtitle A of title II of the Amer-
icans with Disabilities Act of 1990 (42
U.S.C. 12131), which prohibits discrimi-
nation on the basis of disability by
public entities.

§ 35.102 Application.
(a) Except as provided in paragraph

(b) of this section, this part applies to
all services, programs, and activities
provided or made available by public
entities.

(b) To the extent that public trans-
portation services, programs, and ac-
tivities of public entities are covered
by subtitle B of title II of the ADA (42
U.S.C. 12141), they are not subject to
the requirements of this part.

§ 35.103 Relationship to other laws.
(a) Rule of interpretation. Except as

otherwise provided in this part, this
part shall not be construed to apply a
lesser standard than the standards ap-

plied under title V of the Rehabilita-
tion Act of 1973 (29 U.S.C. 791) or the
regulations issued by Federal agencies
pursuant to that title.

(b) Other laws. This part does not in-
validate or limit the remedies, rights,
and procedures of any other Federal
laws, or State or local laws (including
State common law) that provide great-
er or equal protection for the rights of
individuals with disabilities or individ-
uals associated with them.

§ 35.104 Definitions.
For purposes of this part, the term—
Act means the Americans with Dis-

abilities Act (Pub. L. 101–336, 104 Stat.
327, 42 U.S.C. 12101–12213 and 47 U.S.C.
225 and 611).

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids and services includes—
(1) Qualified interpreters, notetakers,

transcription services, written mate-
rials, telephone handset amplifiers, as-
sistive listening devices, assistive lis-
tening systems, telephones compatible
with hearing aids, closed caption de-
coders, open and closed captioning,
telecommunications devices for deaf
persons (TDD’s), videotext displays, or
other effective methods of making au-
rally delivered materials available to
individuals with hearing impairments;

(2) Qualified readers, taped texts,
audio recordings, Brailled materials,
large print materials, or other effective
methods of making visually delivered
materials available to individuals with
visual impairments;

(3) Acquisition or modification of
equipment or devices; and

(4) Other similar services and ac-
tions.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the public entity’s alleged discrimina-
tory action in sufficient detail to in-
form the agency of the nature and date
of the alleged violation of this part. It
shall be signed by the complainant or
by someone authorized to do so on his
or her behalf. Complaints filed on be-
half of classes or third parties shall de-
scribe or identify (by name, if possible)
the alleged victims of discrimination.
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Current illegal use of drugs means ille-
gal use of drugs that occurred recently
enough to justify a reasonable belief
that a person’s drug use is current or
that continuing use is a real and ongo-
ing problem.

Designated agency means the Federal
agency designated under subpart G of
this part to oversee compliance activi-
ties under this part for particular com-
ponents of State and local govern-
ments.

Disability means, with respect to an
individual, a physical or mental im-
pairment that substantially limits one
or more of the major life activities of
such individual; a record of such an im-
pairment; or being regarded as having
such an impairment.

(1)(i) The phrase physical or mental im-
pairment means—

(A) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: Neuro-
logical, musculoskeletal, special sense
organs, respiratory (including speech
organs), cardiovascular, reproductive,
digestive, genitourinary, hemic and
lymphatic, skin, and endocrine;

(B) Any mental or psychological dis-
order such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

(ii) The phrase physical or mental im-
pairment includes, but is not limited to,
such contagious and noncontagious dis-
eases and conditions as orthopedic, vis-
ual, speech and hearing impairments,
cerebral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retar-
dation, emotional illness, specific
learning disabilities, HIV disease
(whether symptomatic or asymp-
tomatic), tuberculosis, drug addiction,
and alcoholism.

(iii) The phrase physical or mental im-
pairment does not include homosexual-
ity or bisexuality.

(2) The phrase major life activities
means functions such as caring for
one’s self, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and working.

(3) The phrase has a record of such an
impairment means has a history of, or
has been misclassified as having, a

mental or physical impairment that
substantially limits one or more major
life activities.

(4) The phrase is regarded as having an
impairment means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a public entity as constituting such
a limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by a public entity as
having such an impairment.

(5) The term disability does not in-
clude—

(i) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(ii) Compulsive gambling, kleptoma-
nia, or pyromania; or

(iii) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

Drug means a controlled substance,
as defined in schedules I through V of
section 202 of the Controlled Sub-
stances Act (21 U.S.C. 812).

Facility means all or any portion of
buildings, structures, sites, complexes,
equipment, rolling stock or other con-
veyances, roads, walks, passageways,
parking lots, or other real or personal
property, including the site where the
building, property, structure, or equip-
ment is located.

Historic preservation programs means
programs conducted by a public entity
that have preservation of historic prop-
erties as a primary purpose.

Historic Properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under State or local law.

Illegal use of drugs means the use of
one or more drugs, the possession or
distribution of which is unlawful under
the Controlled Substances Act (21
U.S.C. 812). The term illegal use of drugs
does not include the use of a drug
taken under supervision by a licensed
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health care professional, or other uses
authorized by the Controlled Sub-
stances Act or other provisions of Fed-
eral law.

Individual with a disability means a
person who has a disability. The term
individual with a disability does not in-
clude an individual who is currently
engaging in the illegal use of drugs,
when the public entity acts on the
basis of such use.

Public entity means—
(1) Any State or local government;
(2) Any department, agency, special

purpose district, or other instrumen-
tality of a State or States or local gov-
ernment; and

(3) The National Railroad Passenger
Corporation, and any commuter au-
thority (as defined in section 103(8) of
the Rail Passenger Service Act).

Qualified individual with a disability
means an individual with a disability
who, with or without reasonable modi-
fications to rules, policies, or prac-
tices, the removal of architectural,
communication, or transportation bar-
riers, or the provision of auxiliary aids
and services, meets the essential eligi-
bility requirements for the receipt of
services or the participation in pro-
grams or activities provided by a pub-
lic entity.

Qualified interpreter means an inter-
preter who is able to interpret effec-
tively, accurately, and impartially
both receptively and expressively,
using any necessary specialized vocab-
ulary.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended.

State means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands,
the Trust Territory of the Pacific Is-
lands, and the Commonwealth of the
Northern Mariana Islands.

§ 35.105 Self-evaluation.
(a) A public entity shall, within one

year of the effective date of this part,
evaluate its current services, policies,
and practices, and the effects thereof,
that do not or may not meet the re-
quirements of this part and, to the ex-
tent modification of any such services,

policies, and practices is required, the
public entity shall proceed to make the
necessary modifications.

(b) A public entity shall provide an
opportunity to interested persons, in-
cluding individuals with disabilities or
organizations representing individuals
with disabilities, to participate in the
self-evaluation process by submitting
comments.

(c) A public entity that employs 50 or
more persons shall, for at least three
years following completion of the self-
evaluation, maintain on file and make
available for public inspection:

(1) A list of the interested persons
consulted;

(2) A description of areas examined
and any problems identified; and

(3) A description of any modifications
made.

(d) If a public entity has already
complied with the self-evaluation re-
quirement of a regulation implement-
ing section 504 of the Rehabilitation
Act of 1973, then the requirements of
this section shall apply only to those
policies and practices that were not in-
cluded in the previous self-evaluation.

(Approved by the Office of Management and
Budget under control number 1190–0006)

[56 FR 35716, July 26, 1991, as amended by
Order No. 1694–93, 58 FR 17521, Apr. 5, 1993]

§ 35.106 Notice.
A public entity shall make available

to applicants, participants, bene-
ficiaries, and other interested persons
information regarding the provisions of
this part and its applicability to the
services, programs, or activities of the
public entity, and make such informa-
tion available to them in such manner
as the head of the entity finds nec-
essary to apprise such persons of the
protections against discrimination as-
sured them by the Act and this part.

§ 35.107 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
A public entity that employs 50 or
more persons shall designate at least
one employee to coordinate its efforts
to comply with and carry out its re-
sponsibilities under this part, including
any investigation of any complaint
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communicated to it alleging its non-
compliance with this part or alleging
any actions that would be prohibited
by this part. The public entity shall
make available to all interested indi-
viduals the name, office address, and
telephone number of the employee or
employees designated pursuant to this
paragraph.

(b) Complaint procedure. A public en-
tity that employs 50 or more persons
shall adopt and publish grievance pro-
cedures providing for prompt and equi-
table resolution of complaints alleging
any action that would be prohibited by
this part.

§§ 35.108—35.129 [Reserved]

Subpart B—General Requirements

§ 35.130 General prohibitions against
discrimination.

(a) No qualified individual with a dis-
ability shall, on the basis of disability,
be excluded from participation in or be
denied the benefits of the services, pro-
grams, or activities of a public entity,
or be subjected to discrimination by
any public entity.

(b)(1) A public entity, in providing
any aid, benefit, or service, may not,
directly or through contractual, licens-
ing, or other arrangements, on the
basis of disability—

(i) Deny a qualified individual with a
disability the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
a disability an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with a disability with an aid, benefit,
or service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate
aids, benefits, or services to individuals
with disabilities or to any class of indi-
viduals with disabilities than is pro-
vided to others unless such action is
necessary to provide qualified individ-
uals with disabilities with aids, bene-

fits, or services that are as effective as
those provided to others;

(v) Aid or perpetuate discrimination
against a qualified individual with a
disability by providing significant as-
sistance to an agency, organization, or
person that discriminates on the basis
of disability in providing any aid, bene-
fit, or service to beneficiaries of the
public entity’s program;

(vi) Deny a qualified individual with
a disability the opportunity to partici-
pate as a member of planning or advi-
sory boards;

(vii) Otherwise limit a qualified indi-
vidual with a disability in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) A public entity may not deny a
qualified individual with a disability
the opportunity to participate in serv-
ices, programs, or activities that are
not separate or different, despite the
existence of permissibly separate or
different programs or activities.

(3) A public entity may not, directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration:

(i) That have the effect of subjecting
qualified individuals with disabilities
to discrimination on the basis of dis-
ability;

(ii) That have the purpose or effect of
defeating or substantially impairing
accomplishment of the objectives of
the public entity’s program with re-
spect to individuals with disabilities;
or

(iii) That perpetuate the discrimina-
tion of another public entity if both
public entities are subject to common
administrative control or are agencies
of the same State.

(4) A public entity may not, in deter-
mining the site or location of a facil-
ity, make selections—

(i) That have the effect of excluding
individuals with disabilities from, de-
nying them the benefits of, or other-
wise subjecting them to discrimina-
tion; or

(ii) That have the purpose or effect of
defeating or substantially impairing
the accomplishment of the objectives
of the service, program, or activity
with respect to individuals with dis-
abilities.
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(5) A public entity, in the selection of
procurement contractors, may not use
criteria that subject qualified individ-
uals with disabilities to discrimination
on the basis of disability.

(6) A public entity may not admin-
ister a licensing or certification pro-
gram in a manner that subjects quali-
fied individuals with disabilities to dis-
crimination on the basis of disability,
nor may a public entity establish re-
quirements for the programs or activi-
ties of licensees or certified entities
that subject qualified individuals with
disabilities to discrimination on the
basis of disability. The programs or ac-
tivities of entities that are licensed or
certified by a public entity are not,
themselves, covered by this part.

(7) A public entity shall make reason-
able modifications in policies, prac-
tices, or procedures when the modifica-
tions are necessary to avoid discrimi-
nation on the basis of disability, unless
the public entity can demonstrate that
making the modifications would fun-
damentally alter the nature of the
service, program, or activity.

(8) A public entity shall not impose
or apply eligibility criteria that screen
out or tend to screen out an individual
with a disability or any class of indi-
viduals with disabilities from fully and
equally enjoying any service, program,
or activity, unless such criteria can be
shown to be necessary for the provision
of the service, program, or activity
being offered.

(c) Nothing in this part prohibits a
public entity from providing benefits,
services, or advantages to individuals
with disabilities, or to a particular
class of individuals with disabilities be-
yond those required by this part.

(d) A public entity shall administer
services, programs, and activities in
the most integrated setting appro-
priate to the needs of qualified individ-
uals with disabilities.

(e)(1) Nothing in this part shall be
construed to require an individual with
a disability to accept an accommoda-
tion, aid, service, opportunity, or bene-
fit provided under the ADA or this part
which such individual chooses not to
accept.

(2) Nothing in the Act or this part au-
thorizes the representative or guardian
of an individual with a disability to de-

cline food, water, medical treatment,
or medical services for that individual.

(f) A public entity may not place a
surcharge on a particular individual
with a disability or any group of indi-
viduals with disabilities to cover the
costs of measures, such as the provi-
sion of auxiliary aids or program acces-
sibility, that are required to provide
that individual or group with the non-
discriminatory treatment required by
the Act or this part.

(g) A public entity shall not exclude
or otherwise deny equal services, pro-
grams, or activities to an individual or
entity because of the known disability
of an individual with whom the individ-
ual or entity is known to have a rela-
tionship or association.

§ 35.131 Illegal use of drugs.
(a) General. (1) Except as provided in

paragraph (b) of this section, this part
does not prohibit discrimination
against an individual based on that in-
dividual’s current illegal use of drugs.

(2) A public entity shall not discrimi-
nate on the basis of illegal use of drugs
against an individual who is not engag-
ing in current illegal use of drugs and
who—

(i) Has successfully completed a su-
pervised drug rehabilitation program
or has otherwise been rehabilitated
successfully;

(ii) Is participating in a supervised
rehabilitation program; or

(iii) Is erroneously regarded as engag-
ing in such use.

(b) Health and drug rehabilitation serv-
ices. (1) A public entity shall not deny
health services, or services provided in
connection with drug rehabilitation, to
an individual on the basis of that indi-
vidual’s current illegal use of drugs, if
the individual is otherwise entitled to
such services.

(2) A drug rehabilitation or treat-
ment program may deny participation
to individuals who engage in illegal use
of drugs while they are in the program.

(c) Drug testing. (1) This part does not
prohibit a public entity from adopting
or administering reasonable policies or
procedures, including but not limited
to drug testing, designed to ensure that
an individual who formerly engaged in
the illegal use of drugs is not now en-
gaging in current illegal use of drugs.
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(2) Nothing in paragraph (c) of this
section shall be construed to encour-
age, prohibit, restrict, or authorize the
conduct of testing for the illegal use of
drugs.

§ 35.132 Smoking.
This part does not preclude the pro-

hibition of, or the imposition of re-
strictions on, smoking in transpor-
tation covered by this part.

§ 35.133 Maintenance of accessible fea-
tures.

(a) A public entity shall maintain in
operable working condition those fea-
tures of facilities and equipment that
are required to be readily accessible to
and usable by persons with disabilities
by the Act or this part.

(b) This section does not prohibit iso-
lated or temporary interruptions in
service or access due to maintenance or
repairs.

[56 FR 35716, July 26, 1991, as amended by
Order No. 1694–93, 58 FR 17521, Apr. 5, 1993]

§ 35.134 Retaliation or coercion.
(a) No private or public entity shall

discriminate against any individual be-
cause that individual has opposed any
act or practice made unlawful by this
part, or because that individual made a
charge, testified, assisted, or partici-
pated in any manner in an investiga-
tion, proceeding, or hearing under the
Act or this part.

(b) No private or public entity shall
coerce, intimidate, threaten, or inter-
fere with any individual in the exercise
or enjoyment of, or on account of his
or her having exercised or enjoyed, or
on account of his or her having aided
or encouraged any other individual in
the exercise or enjoyment of, any right
granted or protected by the Act or this
part.

§ 35.135 Personal devices and services.
This part does not require a public

entity to provide to individuals with
disabilities personal devices, such as
wheelchairs; individually prescribed
devices, such as prescription eyeglasses
or hearing aids; readers for personal
use or study; or services of a personal
nature including assistance in eating,
toileting, or dressing.

§§ 35.136—35.139 [Reserved]

Subpart C—Employment
§ 35.140 Employment discrimination

prohibited.
(a) No qualified individual with a dis-

ability shall, on the basis of disability,
be subjected to discrimination in em-
ployment under any service, program,
or activity conducted by a public en-
tity.

(b)(1) For purposes of this part, the
requirements of title I of the Act, as
established by the regulations of the
Equal Employment Opportunity Com-
mission in 29 CFR part 1630, apply to
employment in any service, program,
or activity conducted by a public en-
tity if that public entity is also subject
to the jurisdiction of title I.

(2) For the purposes of this part, the
requirements of section 504 of the Re-
habilitation Act of 1973, as established
by the regulations of the Department
of Justice in 28 CFR part 41, as those
requirements pertain to employment,
apply to employment in any service,
program, or activity conducted by a
public entity if that public entity is
not also subject to the jurisdiction of
title I.

§§ 35.141—35.148 [Reserved]

Subpart D—Program Accessibility
§ 35.149 Discrimination prohibited.

Except as otherwise provided in
§ 35.150, no qualified individual with a
disability shall, because a public enti-
ty’s facilities are inaccessible to or un-
usable by individuals with disabilities,
be excluded from participation in, or be
denied the benefits of the services, pro-
grams, or activities of a public entity,
or be subjected to discrimination by
any public entity.

§ 35.150 Existing facilities.
(a) General. A public entity shall op-

erate each service, program, or activity
so that the service, program, or activ-
ity, when viewed in its entirety, is
readily accessible to and usable by in-
dividuals with disabilities. This para-
graph does not—

(1) Necessarily require a public entity
to make each of its existing facilities
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accessible to and usable by individuals
with disabilities;

(2) Require a public entity to take
any action that would threaten or de-
stroy the historic significance of an
historic property; or

(3) Require a public entity to take
any action that it can demonstrate
would result in a fundamental alter-
ation in the nature of a service, pro-
gram, or activity or in undue financial
and administrative burdens. In those
circumstances where personnel of the
public entity believe that the proposed
action would fundamentally alter the
service, program, or activity or would
result in undue financial and adminis-
trative burdens, a public entity has the
burden of proving that compliance with
§ 35.150(a) of this part would result in
such alteration or burdens. The deci-
sion that compliance would result in
such alteration or burdens must be
made by the head of a public entity or
his or her designee after considering all
resources available for use in the fund-
ing and operation of the service, pro-
gram, or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action would result in such an alter-
ation or such burdens, a public entity
shall take any other action that would
not result in such an alteration or such
burdens but would nevertheless ensure
that individuals with disabilities re-
ceive the benefits or services provided
by the public entity.

(b) Methods—(1) General. A public en-
tity may comply with the require-
ments of this section through such
means as redesign of equipment, reas-
signment of services to accessible
buildings, assignment of aides to bene-
ficiaries, home visits, delivery of serv-
ices at alternate accessible sites, alter-
ation of existing facilities and con-
struction of new facilities, use of acces-
sible rolling stock or other convey-
ances, or any other methods that re-
sult in making its services, programs,
or activities readily accessible to and
usable by individuals with disabilities.
A public entity is not required to make
structural changes in existing facilities
where other methods are effective in
achieving compliance with this sec-
tion. A public entity, in making alter-
ations to existing buildings, shall meet

the accessibility requirements of
§ 35.151. In choosing among available
methods for meeting the requirements
of this section, a public entity shall
give priority to those methods that
offer services, programs, and activities
to qualified individuals with disabil-
ities in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of § 35.150(a)
in historic preservation programs, a
public entity shall give priority to
methods that provide physical access
to individuals with disabilities. In
cases where a physical alteration to an
historic property is not required be-
cause of paragraph (a)(2) or (a)(3) of
this section, alternative methods of
achieving program accessibility in-
clude—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide indi-
viduals with handicaps into or through
portions of historic properties that
cannot otherwise be made accessible;
or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. Where
structural changes in facilities are un-
dertaken to comply with the obliga-
tions established under this section,
such changes shall be made within
three years of January 26, 1992, but in
any event as expeditiously as possible.

(d) Transition plan. (1) In the event
that structural changes to facilities
will be undertaken to achieve program
accessibility, a public entity that em-
ploys 50 or more persons shall develop,
within six months of January 26, 1992, a
transition plan setting forth the steps
necessary to complete such changes. A
public entity shall provide an oppor-
tunity to interested persons, including
individuals with disabilities or organi-
zations representing individuals with
disabilities, to participate in the devel-
opment of the transition plan by sub-
mitting comments. A copy of the tran-
sition plan shall be made available for
public inspection.

(2) If a public entity has responsibil-
ity or authority over streets, roads, or
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walkways, its transition plan shall in-
clude a schedule for providing curb
ramps or other sloped areas where pe-
destrian walks cross curbs, giving pri-
ority to walkways serving entities cov-
ered by the Act, including State and
local government offices and facilities,
transportation, places of public accom-
modation, and employers, followed by
walkways serving other areas.

(3) The plan shall, at a minimum—
(i) Identify physical obstacles in the

public entity’s facilities that limit the
accessibility of its programs or activi-
ties to individuals with disabilities;

(ii) Describe in detail the methods
that will be used to make the facilities
accessible;

(iii) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(iv) Indicate the official responsible
for implementation of the plan.

(4) If a public entity has already com-
plied with the transition plan require-
ment of a Federal agency regulation
implementing section 504 of the Reha-
bilitation Act of 1973, then the require-
ments of this paragraph (d) shall apply
only to those policies and practices
that were not included in the previous
transition plan.

(Approved by the Office of Management and
Budget under control number 1190–0004)

[56 FR 35716, July 26, 1991, as amended by
Order No. 1694–93, 58 FR 17521, Apr. 5, 1993]

§ 35.151 New construction and alter-
ations.

(a) Design and construction. Each fa-
cility or part of a facility constructed
by, on behalf of, or for the use of a pub-
lic entity shall be designed and con-
structed in such manner that the facil-
ity or part of the facility is readily ac-
cessible to and usable by individuals
with disabilities, if the construction
was commenced after January 26, 1992.

(b) Alteration. Each facility or part of
a facility altered by, on behalf of, or
for the use of a public entity in a man-
ner that affects or could affect the

usability of the facility or part of the
facility shall, to the maximum extent
feasible, be altered in such manner
that the altered portion of the facility
is readily accessible to and usable by
individuals with disabilities, if the al-
teration was commenced after January
26, 1992.

(c) Accessibility standards. Design,
construction, or alteration of facilities
in conformance with the Uniform Fed-
eral Accessibility Standards (UFAS)
(appendix A to 41 CFR part 101–19.6) or
with the Americans with Disabilities
Act Accessibility Guidelines for Build-
ings and Facilities (ADAAG) (appendix
A to 28 CFR part 36) shall be deemed to
comply with the requirements of this
section with respect to those facilities,
except that the elevator exemption
contained at section 4.1.3(5) and section
4.1.6(1)(k) of ADAAG shall not apply.
Departures from particular require-
ments of either standard by the use of
other methods shall be permitted when
it is clearly evident that equivalent ac-
cess to the facility or part of the facil-
ity is thereby provided.

(d) Alterations: Historic properties. (1)
Alterations to historic properties shall
comply, to the maximum extent fea-
sible, with section 4.1.7 of UFAS or sec-
tion 4.1.7 of ADAAG.

(2) If it is not feasible to provide
physical access to an historic property
in a manner that will not threaten or
destroy the historic significance of the
building or facility, alternative meth-
ods of access shall be provided pursu-
ant to the requirements of § 35.150.

(e) Curb ramps. (1) Newly constructed
or altered streets, roads, and highways
must contain curb ramps or other
sloped areas at any intersection having
curbs or other barriers to entry from a
street level pedestrian walkway.

(2) Newly constructed or altered
street level pedestrian walkways must
contain curb ramps or other sloped
areas at intersections to streets, roads,
or highways.

[56 FR 35716, July 26, 1991, as amended by
Order No. 1694–93, 58 FR 17521, Apr. 5, 1993]
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§§ 35.152—35.159 [Reserved]

Subpart E—Communications

§ 35.160 General.

(a) A public entity shall take appro-
priate steps to ensure that communica-
tions with applicants, participants, and
members of the public with disabilities
are as effective as communications
with others.

(b)(1) A public entity shall furnish
appropriate auxiliary aids and services
where necessary to afford an individual
with a disability an equal opportunity
to participate in, and enjoy the bene-
fits of, a service, program, or activity
conducted by a public entity.

(2) In determining what type of auxil-
iary aid and service is necessary, a pub-
lic entity shall give primary consider-
ation to the requests of the individual
with disabilities.

§ 35.161 Telecommunication devices
for the deaf (TDD’s).

Where a public entity communicates
by telephone with applicants and bene-
ficiaries, TDD’s or equally effective
telecommunication systems shall be
used to communicate with individuals
with impaired hearing or speech.

§ 35.162 Telephone emergency serv-
ices.

Telephone emergency services, in-
cluding 911 services, shall provide di-
rect access to individuals who use
TDD’s and computer modems.

§ 35.163 Information and signage.

(a) A public entity shall ensure that
interested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(b) A public entity shall provide sign-
age at all inaccessible entrances to
each of its facilities, directing users to
an accessible entrance or to a location
at which they can obtain information
about accessible facilities. The inter-
national symbol for accessibility shall
be used at each accessible entrance of a
facility.

§ 35.164 Duties.

This subpart does not require a pub-
lic entity to take any action that it
can demonstrate would result in a fun-
damental alteration in the nature of a
service, program, or activity or in
undue financial and administrative
burdens. In those circumstances where
personnel of the public entity believe
that the proposed action would fun-
damentally alter the service, program,
or activity or would result in undue fi-
nancial and administrative burdens, a
public entity has the burden of proving
that compliance with this subpart
would result in such alteration or bur-
dens. The decision that compliance
would result in such alteration or bur-
dens must be made by the head of the
public entity or his or her designee
after considering all resources avail-
able for use in the funding and oper-
ation of the service, program, or activ-
ity and must be accompanied by a writ-
ten statement of the reasons for reach-
ing that conclusion. If an action re-
quired to comply with this subpart
would result in such an alteration or
such burdens, a public entity shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that, to
the maximum extent possible, individ-
uals with disabilities receive the bene-
fits or services provided by the public
entity.

§§ 35.165—35.169 [Reserved]

Subpart F—Compliance
Procedures

§ 35.170 Complaints.

(a) Who may file. An individual who
believes that he or she or a specific
class of individuals has been subjected
to discrimination on the basis of dis-
ability by a public entity may, by him-
self or herself or by an authorized rep-
resentative, file a complaint under this
part.

(b) Time for filing. A complaint must
be filed not later than 180 days from
the date of the alleged discrimination,
unless the time for filing is extended
by the designated agency for good
cause shown. A complaint is deemed to
be filed under this section on the date
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it is first filed with any Federal agen-
cy.

(c) Where to file. An individual may
file a complaint with any agency that
he or she believes to be the appropriate
agency designated under subpart G of
this part, or with any agency that pro-
vides funding to the public entity that
is the subject of the complaint, or with
the Department of Justice for referral
as provided in § 35.171(a)(2).

§ 35.171 Acceptance of complaints.
(a) Receipt of complaints. (1)(i) Any

Federal agency that receives a com-
plaint of discrimination on the basis of
disability by a public entity shall
promptly review the complaint to de-
termine whether it has jurisdiction
over the complaint under section 504.

(ii) If the agency does not have sec-
tion 504 jurisdiction, it shall promptly
determine whether it is the designated
agency under subpart G of this part re-
sponsible for complaints filed against
that public entity.

(2)(i) If an agency other than the De-
partment of Justice determines that it
does not have section 504 jurisdiction
and is not the designated agency, it
shall promptly refer the complaint, and
notify the complainant that it is refer-
ring the complaint to the Department
of Justice.

(ii) When the Department of Justice
receives a complaint for which it does
not have jurisdiction under section 504
and is not the designated agency, it
shall refer the complaint to an agency
that does have jurisdiction under sec-
tion 504 or to the appropriate agency
designated in subpart G of this part or,
in the case of an employment com-
plaint that is also subject to title I of
the Act, to the Equal Employment Op-
portunity Commission.

(3)(i) If the agency that receives a
complaint has section 504 jurisdiction,
it shall process the complaint accord-
ing to its procedures for enforcing sec-
tion 504.

(ii) If the agency that receives a com-
plaint does not have section 504 juris-
diction, but is the designated agency,
it shall process the complaint accord-
ing to the procedures established by
this subpart.

(b) Employment complaints. (1) If a
complaint alleges employment dis-

crimination subject to title I of the
Act, and the agency has section 504 ju-
risdiction, the agency shall follow the
procedures issued by the Department of
Justice and the Equal Employment Op-
portunity Commission under section
107(b) of the Act.

(2) If a complaint alleges employ-
ment discrimination subject to title I
of the Act, and the designated agency
does not have section 504 jurisdiction,
the agency shall refer the complaint to
the Equal Employment Opportunity
Commission for processing under title I
of the Act.

(3) Complaints alleging employment
discrimination subject to this part, but
not to title I of the Act shall be proc-
essed in accordance with the proce-
dures established by this subpart.

(c) Complete complaints. (1) A des-
ignated agency shall accept all com-
plete complaints under this section and
shall promptly notify the complainant
and the public entity of the receipt and
acceptance of the complaint.

(2) If the designated agency receives
a complaint that is not complete, it
shall notify the complainant and speci-
fy the additional information that is
needed to make the complaint a com-
plete complaint. If the complainant
fails to complete the complaint, the
designated agency shall close the com-
plaint without prejudice.

§ 35.172 Resolution of complaints.

(a) The designated agency shall in-
vestigate each complete complaint, at-
tempt informal resolution, and, if reso-
lution is not achieved, issue to the
complainant and the public entity a
Letter of Findings that shall include—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) Notice of the rights available
under paragraph (b) of this section.

(b) If the designated agency finds
noncompliance, the procedures in
§§ 35.173 and 35.174 shall be followed. At
any time, the complainant may file a
private suit pursuant to section 203 of
the Act, whether or not the designated
agency finds a violation.
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§ 35.173 Voluntary compliance agree-
ments.

(a) When the designated agency
issues a noncompliance Letter of Find-
ings, the designated agency shall—

(1) Notify the Assistant Attorney
General by forwarding a copy of the
Letter of Findings to the Assistant At-
torney General; and

(2) Initiate negotiations with the
public entity to secure compliance by
voluntary means.

(b) Where the designated agency is
able to secure voluntary compliance,
the voluntary compliance agreement
shall—

(1) Be in writing and signed by the
parties;

(2) Address each cited violation;
(3) Specify the corrective or remedial

action to be taken, within a stated pe-
riod of time, to come into compliance;

(4) Provide assurance that discrimi-
nation will not recur; and

(5) Provide for enforcement by the
Attorney General.

§ 35.174 Referral.
If the public entity declines to enter

into voluntary compliance negotia-
tions or if negotiations are unsuccess-
ful, the designated agency shall refer
the matter to the Attorney General
with a recommendation for appropriate
action.

§ 35.175 Attorney’s fees.
In any action or administrative pro-

ceeding commenced pursuant to the
Act or this part, the court or agency,
in its discretion, may allow the pre-
vailing party, other than the United
States, a reasonable attorney’s fee, in-
cluding litigation expenses, and costs,
and the United States shall be liable
for the foregoing the same as a private
individual.

§ 35.176 Alternative means of dispute
resolution.

Where appropriate and to the extent
authorized by law, the use of alter-
native means of dispute resolution, in-
cluding settlement negotiations, con-
ciliation, facilitation, mediation, fact-
finding, minitrials, and arbitration, is
encouraged to resolve disputes arising
under the Act and this part.

§ 35.177 Effect of unavailability of
technical assistance.

A public entity shall not be excused
from compliance with the require-
ments of this part because of any fail-
ure to receive technical assistance, in-
cluding any failure in the development
or dissemination of any technical as-
sistance manual authorized by the Act.

§ 35.178 State immunity.
A State shall not be immune under

the eleventh amendment to the Con-
stitution of the United States from an
action in Federal or State court of
competent jurisdiction for a violation
of this Act. In any action against a
State for a violation of the require-
ments of this Act, remedies (including
remedies both at law and in equity) are
available for such a violation to the
same extent as such remedies are
available for such a violation in an ac-
tion against any public or private en-
tity other than a State.

§§ 35.179—35.189 [Reserved]

Subpart G—Designated Agencies
§ 35.190 Designated agencies.

(a) The Assistant Attorney General
shall coordinate the compliance activi-
ties of Federal agencies with respect to
State and local government compo-
nents, and shall provide policy guid-
ance and interpretations to designated
agencies to ensure the consistent and
effective implementation of the re-
quirements of this part.

(b) The Federal agencies listed in
paragraph (b) (1) through (8) of this sec-
tion shall have responsibility for the
implementation of subpart F of this
part for components of State and local
governments that exercise responsibil-
ities, regulate, or administer services,
programs, or activities in the following
functional areas.

(1) Department of Agriculture: All pro-
grams, services, and regulatory activi-
ties relating to farming and the raising
of livestock, including extension serv-
ices.

(2) Department of Education: All pro-
grams, services, and regulatory activi-
ties relating to the operation of ele-
mentary and secondary education sys-
tems and institutions, institutions of
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higher education and vocational edu-
cation (other than schools of medicine,
dentistry, nursing, and other health-re-
lated schools), and libraries.

(3) Department of Health and Human
Services: All programs, services, and
regulatory activities relating to the
provision of health care and social
services, including schools of medicine,
dentistry, nursing, and other health-re-
lated schools, the operation of health
care and social service providers and
institutions, including ‘‘grass-roots’’
and community services organizations
and programs, and preschool and
daycare programs.

(4) Department of Housing and Urban
Development: All programs, services,
and regulatory activities relating to
state and local public housing, and
housing assistance and referral.

(5) Department of Interior: All pro-
grams, services, and regulatory activi-
ties relating to lands and natural re-
sources, including parks and recre-
ation, water and waste management,
environmental protection, energy, his-
toric and cultural preservation, and
museums.

(6) Department of Justice: All pro-
grams, services, and regulatory activi-
ties relating to law enforcement, pub-
lic safety, and the administration of
justice, including courts and correc-
tional institutions; commerce and in-
dustry, including general economic de-
velopment, banking and finance, con-
sumer protection, insurance, and small
business; planning, development, and
regulation (unless assigned to other
designated agencies); state and local
government support services (e.g.,
audit, personnel, comptroller, adminis-
trative services); all other government
functions not assigned to other des-
ignated agencies.

(7) Department of Labor: All programs,
services, and regulatory activities re-
lating to labor and the work force.

(8) Department of Transportation: All
programs, services, and regulatory ac-
tivities relating to transportation, in-
cluding highways, public transpor-
tation, traffic management (non-law
enforcement), automobile licensing and
inspection, and driver licensing.

(c) Responsibility for the implemen-
tation of subpart F of this part for
components of State or local govern-

ments that exercise responsibilities,
regulate, or administer services, pro-
grams, or activities relating to func-
tions not assigned to specific des-
ignated agencies by paragraph (b) of
this section may be assigned to other
specific agencies by the Department of
Justice.

(d) If two or more agencies have ap-
parent responsibility over a complaint,
the Assistant Attorney General shall
determine which one of the agencies
shall be the designated agency for pur-
poses of that complaint.

§§ 35.191—35.999 [Reserved]

APPENDIX A TO PART 35—PREAMBLE TO
REGULATION ON NONDISCRIMINATION
ON THE BASIS OF DISABILITY IN
STATE AND LOCAL GOVERNMENT
SERVICES (PUBLISHED JULY 26, 1991)

NOTE: For the convenience of the reader,
this appendix contains the text of the pre-
amble to the final regulation on non-
discrimination on the basis of disability in
State and local government services begin-
ning at the heading ‘‘Section-by-Section
Analysis’’ and ending before ‘‘List of Sub-
jects in 28 CFR Part 35’’ (56 FR 35696, July 26,
1991).

SECTION-BY-SECTION ANALYSIS

Subpart A—General

Section 35.101 Purpose

Section 35.101 states the purpose of the
rule, which is to effectuate subtitle A of title
II of the Americans with Disabilities Act of
1990 (the Act), which prohibits discrimina-
tion on the basis of disability by public enti-
ties. This part does not, however, apply to
matters within the scope of the authority of
the Secretary of Transportation under sub-
title B of title II of the Act.

Section 35.102 Application

This provision specifies that, except as pro-
vided in paragraph (b), the regulation applies
to all services, programs, and activities pro-
vided or made available by public entities, as
that term is defined in § 35.104. Section 504 of
the Rehabilitation Act of 1973 (29 U.S.C. 794),
which prohibits discrimination on the basis
of handicap in federally assisted programs
and activities, already covers those pro-
grams and activities of public entities that
receive Federal financial assistance. Title II
of the ADA extends this prohibition of dis-
crimination to include all services, pro-
grams, and activities provided or made avail-
able by State and local governments or any
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of their instrumentalities or agencies, re-
gardless of the receipt of Federal financial
assistance. Except as provided in § 35.l34, this
part does not apply to private entities.

The scope of title II’s coverage of public
entities is comparable to the coverage of
Federal Executive agencies under the 1978
amendment to section 504, which extended
section 504’s application to all programs and
activities ‘‘conducted by’’ Federal Executive
agencies, in that title II applies to anything
a public entity does. Title II coverage, how-
ever, is not limited to ‘‘Executive’’ agencies,
but includes activities of the legislative and
judicial branches of State and local govern-
ments. All governmental activities of public
entities are covered, even if they are carried
out by contractors. For example, a State is
obligated by title II to ensure that the serv-
ices, programs, and activities of a State park
inn operated under contract by a private en-
tity are in compliance with title II’s require-
ments. The private entity operating the inn
would also be subject to the obligations of
public accommodations under title III of the
Act and the Department’s title III regula-
tions at 28 CFR part 36.

Aside from employment, which is also cov-
ered by title I of the Act, there are two
major categories of programs or activities
covered by this regulation: those involving
general public contact as part of ongoing op-
erations of the entity and those directly ad-
ministered by the entities for program bene-
ficiaries and participants. Activities in the
first category include communication with
the public (telephone contacts, office walk-
ins, or interviews) and the public’s use of the
entity’s facilities. Activities in the second
category include programs that provide
State or local government services or bene-
fits.

Paragraph (b) of § 35.102 explains that to
the extent that the public transportation
services, programs, and activities of public
entities are covered by subtitle B of title II
of the Act, they are subject to the regulation
of the Department of Transportation (DOT)
at 49 CFR part 37, and are not covered by
this part. The Department of Transpor-
tation’s ADA regulation establishes specific
requirements for construction of transpor-
tation facilities and acquisition of vehicles.
Matters not covered by subtitle B, such as
the provision of auxiliary aids, are covered
by this rule. For example, activities that are
covered by the Department of Transpor-
tation’s regulation implementing subtitle B
are not required to be included in the self-
evaluation required by § 35.105. In addition,
activities not specifically addressed by
DOT’s ADA regulation may be covered by
DOT’s regulation implementing section 504
for its federally assisted programs and ac-
tivities at 49 CFR part 27. Like other pro-
grams of public entities that are also recipi-
ents of Federal financial assistance, those

programs would be covered by both the sec-
tion 504 regulation and this part. Although
airports operated by public entities are not
subject to DOT’s ADA regulation, they are
subject to subpart A of title II and to this
rule.

Some commenters asked for clarification
about the responsibilities of public school
systems under section 504 and the ADA with
respect to programs, services, and activities
that are not covered by the Individuals with
Disabilities Education Act (IDEA), includ-
ing, for example, programs open to parents
or to the public, graduation ceremonies, par-
ent-teacher organization meetings, plays and
other events open to the public, and adult
education classes. Public school systems
must comply with the ADA in all of their
services, programs, or activities, including
those that are open to parents or to the pub-
lic. For instance, public school systems must
provide program accessibility to parents and
guardians with disabilities to these pro-
grams, activities, or services, and appro-
priate auxiliary aids and services whenever
necessary to ensure effective communica-
tion, as long as the provision of the auxiliary
aids results neither in an undue burden or in
a fundamental alteration of the program.

Section 35.103 Relationship to Other Laws

Section 35.103 is derived from sections 501
(a) and (b) of the ADA. Paragraph (a) of this
section provides that, except as otherwise
specifically provided by this part, title II of
the ADA is not intended to apply lesser
standards than are required under title V of
the Rehabilitation Act of 1973, as amended
(29 U.S.C. 790–94), or the regulations imple-
menting that title. The standards of title V
of the Rehabilitation Act apply for purposes
of the ADA to the extent that the ADA has
not explicitly adopted a different standard
than title V. Because title II of the ADA es-
sentially extends the antidiscrimination pro-
hibition embodied in section 504 to all ac-
tions of State and local governments, the
standards adopted in this part are generally
the same as those required under section 504
for federally assisted programs. Title II,
however, also incorporates those provisions
of titles I and III of the ADA that are not in-
consistent with the regulations implement-
ing section 504. Judiciary Committee report,
H.R. Rep. No. 485, 101st Cong., 2d Sess., pt. 3,
at 51 (1990) (hereinafter ‘‘Judiciary report’’) ;
Education and Labor Committee report, H.R.
Rep. No. 485, 101st Cong., 2d Sess., pt. 2, at 84
(1990) (hereinafter ‘‘Education and Labor re-
port’’). Therefore, this part also includes ap-
propriate provisions derived from the regula-
tions implementing those titles. The inclu-
sion of specific language in this part, how-
ever, should not be interpreted as an indica-
tion that a requirement is not included
under a regulation implementing section 504.
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Paragraph (b) makes clear that Congress
did not intend to displace any of the rights
or remedies provided by other Federal laws
(including section 504) or other State laws
(including State common law) that provide
greater or equal protection to individuals
with disabilities. As discussed above, the
standards adopted by title II of the ADA for
State and local government services are gen-
erally the same as those required under sec-
tion 504 for federally assisted programs and
activities. Subpart F of the regulation estab-
lishes compliance procedures for processing
complaints covered by both this part and
section 504.

With respect to State law, a plaintiff may
choose to pursue claims under a State law
that does not confer greater substantive
rights, or even confers fewer substantive
rights, if the alleged violation is protected
under the alternative law and the remedies
are greater. For example, a person with a
physical disability could seek damages under
a State law that allows compensatory and
punitive damages for discrimination on the
basis of physical disability, but not on the
basis of mental disability. In that situation,
the State law would provide narrower cov-
erage, by excluding mental disabilities, but
broader remedies, and an individual covered
by both laws could choose to bring an action
under both laws. Moreover, State tort claims
confer greater remedies and are not pre-
empted by the ADA. A plaintiff may join a
State tort claim to a case brought under the
ADA. In such a case, the plaintiff must, of
course, prove all the elements of the State
tort claim in order to prevail under that
cause of action.

Section 35.104 Definitions

‘‘Act.’’ The word ‘‘Act’’ is used in this part
to refer to the Americans with Disabilities
Act of 1990, Public Law 101–336, which is also
referred to as the ‘‘ADA.’’

‘‘Assistant Attorney General.’’ The term
‘‘Assistant Attorney General’’ refers to the
Assistant Attorney General of the Civil
Rights Division of the Department of Jus-
tice.

‘‘Auxiliary aids and services.’’ Auxiliary
aids and services include a wide range of
services and devices for ensuring effective
communication. The proposed definition in
§ 35.104 provided a list of examples of auxil-
iary aids and services that were taken from
the definition of auxiliary aids and services
in section 3(1) of the ADA and were supple-
mented by examples from regulations imple-
menting section 504 in federally conducted
programs (see 28 CFR 39.103).

A substantial number of commenters sug-
gested that additional examples be added to
this list. The Department has added several
items to this list but wishes to clarify that
the list is not an all-inclusive or exhaustive
catalogue of possible or available auxiliary

aids or services. It is not possible to provide
an exhaustive list, and an attempt to do so
would omit the new devices that will become
available with emerging technology.

Subparagraph (1) lists several examples,
which would be considered auxiliary aids and
services to make aurally delivered materials
available to individuals with hearing impair-
ments. The Department has changed the
phrase used in the proposed rules, ‘‘orally de-
livered materials,’’ to the statutory phrase,
‘‘aurally delivered materials,’’ to track sec-
tion 3 of the ADA and to include non-verbal
sounds and alarms, and computer generated
speech.

The Department has added videotext dis-
plays, transcription services, and closed and
open captioning to the list of examples.
Videotext displays have become an impor-
tant means of accessing auditory commu-
nications through a public address system.
Transcription services are used to relay au-
rally delivered material almost simulta-
neously in written form to persons who are
deaf or hearing-impaired. This technology is
often used at conferences, conventions, and
hearings. While the proposed rule expressly
included television decoder equipment as an
auxiliary aid or service, it did not mention
captioning itself. The final rule rectifies this
omission by mentioning both closed and
open captioning.

Several persons and organizations re-
quested that the Department replace the
term ‘‘telecommunications devices for deaf
persons’’ or ‘‘TDD’s’’ with the term ‘‘text
telephone.’’ The Department has declined to
do so. The Department is aware that the Ar-
chitectural and Transportation Barriers
Compliance Board (ATBCB) has used the
phrase ‘‘text telephone’’ in lieu of the statu-
tory term ‘‘TDD’’ in its final accessibility
guidelines. Title IV of the ADA, however,
uses the term ‘‘Telecommunications Device
for the Deaf’’ and the Department believes it
would be inappropriate to abandon this stat-
utory term at this time.

Several commenters urged the Department
to include in the definition of ‘‘auxiliary aids
and services’’ devices that are now available
or that may become available with emerging
technology. The Department declines to do
so in the rule. The Department, however,
emphasizes that, although the definition
would include ‘‘state of the art’’ devices,
public entities are not required to use the
newest or most advanced technologies as
long as the auxiliary aid or service that is
selected affords effective communication.

Subparagraph (2) lists examples of aids and
services for making visually delivered mate-
rials accessible to persons with visual im-
pairments. Many commenters proposed addi-
tional examples, such as signage or mapping,
audio description services, secondary audi-
tory programs, telebraillers, and reading ma-
chines. While the Department declines to
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add these items to the list, they are auxil-
iary aids and services and may be appro-
priate depending on the circumstances.

Subparagraph (3) refers to acquisition or
modification of equipment or devices. Sev-
eral commenters suggested the addition of
current technological innovations in micro-
electronics and computerized control sys-
tems (e.g., voice recognition systems, auto-
matic dialing telephones, and infrared eleva-
tor and light control systems) to the list of
auxiliary aids. The Department interprets
auxiliary aids and services as those aids and
services designed to provide effective com-
munications, i.e., making aurally and vis-
ually delivered information available to per-
sons with hearing, speech, and vision impair-
ments. Methods of making services, pro-
grams, or activities accessible to, or usable
by, individuals with mobility or manual dex-
terity impairments are addressed by other
sections of this part, including the provision
for modifications in policies, practices, or
procedures (§ 35.130 (b)(7)).

Paragraph (b)(4) deals with other similar
services and actions. Several commenters
asked for clarification that ‘‘similar services
and actions’’ include retrieving items from
shelves, assistance in reaching a marginally
accessible seat, pushing a barrier aside in
order to provide an accessible route, or as-
sistance in removing a sweater or coat.
While retrieving an item from a shelf might
be an ‘‘auxiliary aid or service’’ for a blind
person who could not locate the item with-
out assistance, it might be a method of pro-
viding program access for a person using a
wheelchair who could not reach the shelf, or
a reasonable modification to a self-service
policy for an individual who lacked the abil-
ity to grasp the item. As explained above,
auxiliary aids and services are those aids and
services required to provide effective com-
munications. Other forms of assistance are
more appropriately addressed by other provi-
sions of the final rule.

‘‘Complete complaint.’’ ‘‘Complete com-
plaint’’ is defined to include all the informa-
tion necessary to enable the Federal agency
designated under subpart G as responsible
for investigation of a complaint to initiate
its investigation.

‘‘Current illegal use of drugs.’’ The phrase
‘‘current illegal use of drugs’’ is used in
§ 35.131. Its meaning is discussed in the pre-
amble for that section.

‘‘Designated agency.’’ The term ‘‘des-
ignated agency’’ is used to refer to the Fed-
eral agency designated under subpart G of
this rule as responsible for carrying out the
administrative enforcement responsibilities
established by subpart F of the rule.

‘‘Disability.’’ The definition of the term
‘‘disability’’ is the same as the definition in
the title III regulation codified at 28 CFR
part 36. It is comparable to the definition of
the term ‘‘individual with handicaps’’ in sec-

tion 7(8) of the Rehabilitation Act and sec-
tion 802(h) of the Fair Housing Act. The Edu-
cation and Labor Committee report makes
clear that the analysis of the term ‘‘individ-
ual with handicaps’’ by the Department of
Health, Education, and Welfare (HEW) in its
regulations implementing section 504 (42 FR
22685 (May 4, 1977)) and the analysis by the
Department of Housing and Urban Develop-
ment in its regulation implementing the
Fair Housing Amendments Act of 1988 (54 FR
3232 (Jan. 23, 1989)) should also apply fully to
the term ‘‘disability’’ (Education and Labor
report at 50).

The use of the term ‘‘disability’’ instead of
‘‘handicap’’ and the term ‘‘individual with a
disability’’ instead of ‘‘individual with
handicaps’’ represents an effort by Congress
to make use of up-to-date, currently accept-
ed terminology. As with racial and ethnic
epithets, the choice of terms to apply to a
person with a disability is overlaid with
stereotypes, patronizing attitudes, and other
emotional connotations. Many individuals
with disabilities, and organizations rep-
resenting such individuals, object to the use
of such terms as ‘‘handicapped person’’ or
‘‘the handicapped.’’ In other recent legisla-
tion, Congress also recognized this shift in
terminology, e.g., by changing the name of
the National Council on the Handicapped to
the National Council on Disability (Pub. L.
100–630).

In enacting the Americans with Disabil-
ities Act, Congress concluded that it was im-
portant for the current legislation to use ter-
minology most in line with the sensibilities
of most Americans with disabilities. No
change in definition or substance is intended
nor should one be attributed to this change
in phraseology.

The term ‘‘disability’’ means, with respect
to an individual—

(A) A physical or mental impairment that
substantially limits one or more of the
major life activities of such individual;

(B) A record of such an impairment; or
(C) Being regarded as having such an im-

pairment. If an individual meets any one of
these three tests, he or she is considered to
be an individual with a disability for pur-
poses of coverage under the Americans with
Disabilities Act.

Congress adopted this same basic defini-
tion of ‘‘disability,’’ first used in the Reha-
bilitation Act of 1973 and in the Fair Housing
Amendments Act of 1988, for a number of
reasons. First, it has worked well since it
was adopted in 1974. Second, it would not be
possible to guarantee comprehensiveness by
providing a list of specific disabilities, espe-
cially because new disorders may be recog-
nized in the future, as they have since the
definition was first established in 1974.
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TEST A—A PHYSICAL OR MENTAL IMPAIRMENT
THAT SUBSTANTIALLY LIMITS ONE OR MORE
OF THE MAJOR LIFE ACTIVITIES OF SUCH INDI-
VIDUAL

Physical or mental impairment. Under the
first test, an individual must have a physical
or mental impairment. As explained in para-
graph (1)(i) of the definition, ‘‘impairment’’
means any physiological disorder or condi-
tion, cosmetic disfigurement, or anatomical
loss affecting one or more of the following
body systems: neurological; musculo-
skeletal; special sense organs (which would
include speech organs that are not res-
piratory such as vocal cords, soft palate,
tongue, etc.); respiratory, including speech
organs; cardiovascular; reproductive; diges-
tive; genitourinary; hemic and lymphatic;
skin; and endocrine. It also means any men-
tal or psychological disorder, such as mental
retardation, organic brain syndrome, emo-
tional or mental illness, and specific learn-
ing disabilities. This list closely tracks the
one used in the regulations for section 504 of
the Rehabilitation Act of 1973 (see, e.g., 45
CFR 84.3(j)(2)(i)).

Many commenters asked that ‘‘traumatic
brain injury’’ be added to the list in para-
graph (1)(i). Traumatic brain injury is al-
ready included because it is a physiological
condition affecting one of the listed body
systems, i.e., ‘‘neurological.’’ Therefore, it
was unnecessary to add the term to the regu-
lation, which only provides representative
examples of physiological disorders.

It is not possible to include a list of all the
specific conditions, contagious and noncon-
tagious diseases, or infections that would
constitute physical or mental impairments
because of the difficulty of ensuring the
comprehensiveness of such a list, particu-
larly in light of the fact that other condi-
tions or disorders may be identified in the
future. However, the list of examples in para-
graph (1)(ii) of the definition includes: ortho-
pedic, visual, speech and hearing impair-
ments, cerebral palsy, epilepsy, muscular
dystrophy, multiple sclerosis, cancer, heart
disease, diabetes, mental retardation, emo-
tional illness, specific learning disabilities,
HIV disease (symptomatic or asymp-
tomatic), tuberculosis, drug addiction, and
alcoholism. The phrase ‘‘symptomatic or
asymptomatic’’ was inserted in the final rule
after ‘‘HIV disease’’ in response to com-
menters who suggested the clarification was
necessary.

The examples of ‘‘physical or mental im-
pairments’’ in paragraph (1)(ii) are the same
as those contained in many section 504 regu-
lations, except for the addition of the phrase
‘‘contagious and noncontagious’’ to describe
the types of diseases and conditions in-
cluded, and the addition of ‘‘HIV disease
(symptomatic or asymptomatic)’’ and ‘‘tu-
berculosis’’ to the list of examples. These ad-

ditions are based on the committee reports,
caselaw, and official legal opinions interpret-
ing section 504. In School Board of Nassau
County v. Arline, 480 U.S. 273 (1987), a case in-
volving an individual with tuberculosis, the
Supreme Court held that people with con-
tagious diseases are entitled to the protec-
tions afforded by section 504. Following the
Arline decision, this Department’s Office of
Legal Counsel issued a legal opinion that
concluded that symptomatic HIV disease is
an impairment that substantially limits a
major life activity; therefore it has been in-
cluded in the definition of disability under
this part. The opinion also concluded that
asymptomatic HIV disease is an impairment
that substantially limits a major life activ-
ity, either because of its actual effect on the
individual with HIV disease or because the
reactions of other people to individuals with
HIV disease cause such individuals to be
treated as though they are disabled. See
Memorandum from Douglas W. Kmiec, Act-
ing Assistant Attorney General, Office of
Legal Counsel, Department of Justice, to Ar-
thur B. Culvahouse, Jr., Counsel to the
President (Sept. 27, 1988), reprinted in Hear-
ings on S. 933, the Americans with Disabil-
ities Act, Before the Subcomm. on the
Handicapped of the Senate Comm. on Labor
and Human Resources, 101st. Cong., 1st Sess.
346 (1989).

Paragraph (1)(iii) states that the phrase
‘‘physical or mental impairment’’ does not
include homosexuality or bisexuality. These
conditions were never considered impair-
ments under other Federal disability laws.
Section 511(a) of the statute makes clear
that they are likewise not to be considered
impairments under the Americans with Dis-
abilities Act.

Physical or mental impairment does not
include simple physical characteristics, such
as blue eyes or black hair. Nor does it in-
clude environmental, cultural, economic, or
other disadvantages, such as having a prison
record, or being poor. Nor is age a disability.
Similarly, the definition does not include
common personality traits such as poor
judgment or a quick temper where these are
not symptoms of a mental or psychological
disorder. However, a person who has these
characteristics and also has a physical or
mental impairment may be considered as
having a disability for purposes of the Amer-
icans with Disabilities Act based on the im-
pairment.

Substantial Limitation of a Major Life Activ-
ity. Under Test A, the impairment must be
one that ‘‘substantially limits a major life
activity.’’ Major life activities include such
things as caring for one’s self, performing
manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00435 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



442

28 CFR Ch. I (7–1–98 Edition) Pt. 35, App. A

For example, a person who is paraplegic is
substantially limited in the major life activ-
ity of walking, a person who is blind is sub-
stantially limited in the major life activity
of seeing, and a person who is mentally re-
tarded is substantially limited in the major
life activity of learning. A person with trau-
matic brain injury is substantially limited in
the major life activities of caring for one’s
self, learning, and working because of mem-
ory deficit, confusion, contextual difficul-
ties, and inability to reason appropriately.

A person is considered an individual with a
disability for purposes of Test A, the first
prong of the definition, when the individual’s
important life activities are restricted as to
the conditions, manner, or duration under
which they can be performed in comparison
to most people. A person with a minor, triv-
ial impairment, such as a simple infected
finger, is not impaired in a major life activ-
ity. A person who can walk for 10 miles con-
tinuously is not substantially limited in
walking merely because, on the eleventh
mile, he or she begins to experience pain, be-
cause most people would not be able to walk
eleven miles without experiencing some dis-
comfort.

The Department received many comments
on the proposed rule’s inclusion of the word
‘‘temporary’’ in the definition of ‘‘disabil-
ity.’’ The preamble indicated that impair-
ments are not necessarily excluded from the
definition of ‘‘disability’’ simply because
they are temporary, but that the duration,
or expected duration, of an impairment is
one factor that may properly be considered
in determining whether the impairment sub-
stantially limits a major life activity. The
preamble recognized, however, that tem-
porary impairments, such as a broken leg,
are not commonly regarded as disabilities,
and only in rare circumstances would the de-
gree of the limitation and its expected dura-
tion be substantial. Nevertheless, many com-
menters objected to inclusion of the word
‘‘temporary’’ both because it is not in the
statute and because it is not contained in
the definition of ‘‘disability’’ set forth in the
title I regulations of the Equal Employment
Opportunity Commission (EEOC). The word
‘‘temporary’’ has been deleted from the final
rule to conform with the statutory language.

The question of whether a temporary im-
pairment is a disability must be resolved on
a case-by-case basis, taking into consider-
ation both the duration (or expected dura-
tion) of the impairment and the extent to
which it actually limits a major life activity
of the affected individual.

The question of whether a person has a dis-
ability should be assessed without regard to
the availability of mitigating measures, such
as reasonable modification or auxiliary aids
and services. For example, a person with
hearing loss is substantially limited in the
major life activity of hearing, even though

the loss may be improved through the use of
a hearing aid. Likewise, persons with impair-
ments, such as epilepsy or diabetes, that sub-
stantially limit a major life activity, are
covered under the first prong of the defini-
tion of disability, even if the effects of the
impairment are controlled by medication.

Many commenters asked that environ-
mental illness (also known as multiple
chemical sensitivity) as well as allergy to
cigarette smoke be recognized as disabilities.
The Department, however, declines to state
categorically that these types of allergies or
sensitivities are disabilities, because the de-
termination as to whether an impairment is
a disability depends on whether, given the
particular circumstances at issue, the im-
pairment substantially limits one or more
major life activities (or has a history of, or
is regarded as having such an effect).

Sometimes respiratory or neurological
functioning is so severely affected that an
individual will satisfy the requirements to
be considered disabled under the regulation.
Such an individual would be entitled to all of
the protections afforded by the Act and this
part. In other cases, individuals may be sen-
sitive to environmental elements or to
smoke but their sensitivity will not rise to
the level needed to constitute a disability.
For example, their major life activity of
breathing may be somewhat, but not sub-
stantially, impaired. In such circumstances,
the individuals are not disabled and are not
entitled to the protections of the statute de-
spite their sensitivity to environmental
agents.

In sum, the determination as to whether
allergies to cigarette smoke, or allergies or
sensitivities characterized by the com-
menters as environmental illness are disabil-
ities covered by the regulation must be made
using the same case-by-case analysis that is
applied to all other physical or mental im-
pairments. Moreover, the addition of specific
regulatory provisions relating to environ-
mental illness in the final rule would be in-
appropriate at this time pending future con-
sideration of the issue by the Architectural
and Transportation Barriers Compliance
Board, the Environmental Protection Agen-
cy, and the Occupational Safety and Health
Administration of the Department of Labor.

TEST B—A RECORD OF SUCH AN IMPAIRMENT

This test is intended to cover those who
have a record of an impairment. As explained
in paragraph (3) of the rule’s definition of
disability, this includes a person who has a
history of an impairment that substantially
limited a major life activity, such as some-
one who has recovered from an impairment.
It also includes persons who have been
misclassified as having an impairment.
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This provision is included in the definition
in part to protect individuals who have re-
covered from a physical or mental impair-
ment that previously substantially limited
them in a major life activity. Discrimination
on the basis of such a past impairment is
prohibited. Frequently occurring examples
of the first group (those who have a history
of an impairment) are persons with histories
of mental or emotional illness, heart disease,
or cancer; examples of the second group
(those who have been misclassified as having
an impairment) are persons who have been
misclassified as having mental retardation
or mental illness.

TEST C—BEING REGARDED AS HAVING SUCH AN
IMPAIRMENT

This test, as contained in paragraph (4) of
the definition, is intended to cover persons
who are treated by a public entity as having
a physical or mental impairment that sub-
stantially limits a major life activity. It ap-
plies when a person is treated as if he or she
has an impairment that substantially limits
a major life activity, regardless of whether
that person has an impairment.

The Americans with Disabilities Act uses
the same ‘‘regarded as’’ test set forth in the
regulations implementing section 504 of the
Rehabilitation Act. See, e.g., 28 CFR
42.540(k)(2)(iv), which provides:

(iv) ‘‘Is regarded as having an impairment’’
means (A) Has a physical or mental impair-
ment that does not substantially limit major
life activities but that is treated by a recipi-
ent as constituting such a limitation; (B)
Has a physical or mental impairment that
substantially limits major life activities
only as a result of the attitudes of others to-
ward such impairment; or (C) Has none of
the impairments defined in paragraph
(k)(2)(i) of this section but is treated by a re-
cipient as having such an impairment.

The perception of the covered entity is a
key element of this test. A person who per-
ceives himself or herself to have an impair-
ment, but does not have an impairment, and
is not treated as if he or she has an impair-
ment, is not protected under this test.

A person would be covered under this test
if a public entity refused to serve the person
because it perceived that the person had an
impairment that limited his or her enjoy-
ment of the goods or services being offered.

For example, persons with severe burns
often encounter discrimination in commu-
nity activities, resulting in substantial limi-
tation of major life activities. These persons
would be covered under this test based on
the attitudes of others towards the impair-
ment, even if they did not view themselves
as ‘‘impaired.’’

The rationale for this third test, as used in
the Rehabilitation Act of 1973, was articu-
lated by the Supreme Court in Arline, 480

U.S. 273 (1987). The Court noted that al-
though an individual may have an impair-
ment that does not in fact substantially
limit a major life activity, the reaction of
others may prove just as disabling. ‘‘Such an
impairment might not diminish a person’s
physical or mental capabilities, but could
nevertheless substantially limit that per-
son’s ability to work as a result of the nega-
tive reactions of others to the impairment.’’
Id. at 283. The Court concluded that, by in-
cluding this test in the Rehabilitation Act’s
definition, ‘‘Congress acknowledged that so-
ciety’s accumulated myths and fears about
disability and diseases are as handicapping
as are the physical limitations that flow
from actual impairment.’’ Id. at 284.

Thus, a person who is denied services or
benefits by a public entity because of myths,
fears, and stereotypes associated with dis-
abilities would be covered under this third
test whether or not the person’s physical or
mental condition would be considered a dis-
ability under the first or second test in the
definition.

If a person is refused admittance on the
basis of an actual or perceived physical or
mental condition, and the public entity can
articulate no legitimate reason for the re-
fusal (such as failure to meet eligibility cri-
teria), a perceived concern about admitting
persons with disabilities could be inferred
and the individual would qualify for cov-
erage under the ‘‘regarded as’’ test. A person
who is covered because of being regarded as
having an impairment is not required to
show that the public entity’s perception is
inaccurate (e.g., that he will be accepted by
others) in order to receive benefits from the
public entity.

Paragraph (5) of the definition lists certain
conditions that are not included within the
definition of ‘‘disability.’’ The excluded con-
ditions are: Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism, gender
identity disorders not resulting from phys-
ical impairments, other sexual behavior dis-
orders, compulsive gambling, kleptomania,
pyromania, and psychoactive substance use
disorders resulting from current illegal use
of drugs. Unlike homosexuality and bisexual-
ity, which are not considered impairments
under either section 504 or the Americans
with Disabilities Act (see the definition of
‘‘disability,’’ paragraph (1)(iv)), the condi-
tions listed in paragraph (5), except for
transvestism, are not necessarily excluded as
impairments under section 504. (Transves-
tism was excluded from the definition of dis-
ability for section 504 by the Fair Housing
Amendments Act of 1988, Pub. L. 100–430, sec-
tion 6(b)).

‘‘Drug.’’ The definition of the term ‘‘drug’’
is taken from section 510(d)(2) of the ADA.

‘‘Facility.’’ ‘‘Facility’’ means all or any
portion of buildings, structures, sites, com-
plexes, equipment, rolling stock or other
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conveyances, roads, walks, passageways,
parking lots, or other real or personal prop-
erty, including the site where the building,
property, structure, or equipment is located.
It includes both indoor and outdoor areas
where human-constructed improvements,
structures, equipment, or property have been
added to the natural environment.

Commenters raised questions about the ap-
plicability of this part to activities operated
in mobile facilities, such as bookmobiles or
mobile health screening units. Such activi-
ties would be covered by the requirement for
program accessibility in § 35.150, and would
be included in the definition of ‘‘facility’’ as
‘‘other real or personal property,’’ although
standards for new construction and alter-
ations of such facilities are not yet included
in the accessibility standards adopted by
§ 35.151. Sections 35.150 and 35.151 specifically
address the obligations of public entities to
ensure accessibility by providing curb ramps
at pedestrian walkways.

‘‘Historic preservation programs’’ and
‘‘Historic properties’’ are defined in order to
aid in the interpretation of §§ 35.150 (a)(2) and
(b)(2), which relate to accessibility of his-
toric preservation programs, and § 35.151(d),
which relates to the alteration of historic
properties.

‘‘Illegal use of drugs.’’ The definition of
‘‘illegal use of drugs’’ is taken from section
510(d)(1) of the Act and clarifies that the
term includes the illegal use of one or more
drugs.

‘‘Individual with a disability’’ means a per-
son who has a disability but does not include
an individual who is currently illegally using
drugs, when the public entity acts on the
basis of such use. The phrase ‘‘current illegal
use of drugs’’ is explained in § 35.131.

‘‘Public entity.’’ The term ‘‘public entity’’
is defined in accordance with section 201(1) of
the ADA as any State or local government;
any department, agency, special purpose dis-
trict, or other instrumentality of a State or
States or local government; or the National
Railroad Passenger Corporation, and any
commuter authority (as defined in section
103(8) of the Rail Passenger Service Act).

‘‘Qualified individual with a disability.’’
The definition of ‘‘qualified individual with a
disability’’ is taken from section 201(2) of the
Act, which is derived from the definition of
‘‘qualified handicapped person’’ in the De-
partment of Health and Human Services’
regulation implementing section 504 (45 CFR
§84.3(k)). It combines the definition at 45
CFR 84.3(k)(1) for employment (‘‘a handi-
capped person who, with reasonable accom-
modation, can perform the essential func-
tions of the job in question’’) with the defini-
tion for other services at 45 CFR 84.3(k)(4)
(‘‘a handicapped person who meets the essen-
tial eligibility requirements for the receipt
of such services’’).

Some commenters requested clarification
of the term ‘‘essential eligibility require-
ments.’’ Because of the variety of situations
in which an individual’s qualifications will
be at issue, it is not possible to include more
specific criteria in the definition. The ‘‘es-
sential eligibility requirements’’ for partici-
pation in some activities covered under this
part may be minimal. For example, most
public entities provide information about
their operations as a public service to any-
one who requests it. In such situations, the
only ‘‘eligibility requirement’’ for receipt of
such information would be the request for it.
Where such information is provided by tele-
phone, even the ability to use a voice tele-
phone is not an ‘‘essential eligibility require-
ment,’’ because § 35.161 requires a public en-
tity to provide equally effective tele-
communication systems for individuals with
impaired hearing or speech.

For other activities, identification of the
‘‘essential eligibility requirements’’ may be
more complex. Where questions of safety are
involved, the principles established in § 36.208
of the Department’s regulation implement-
ing title III of the ADA, to be codified at 28
CFR, part 36, will be applicable. That section
implements section 302(b)(3) of the Act,
which provides that a public accommodation
is not required to permit an individual to
participate in or benefit from the goods,
services, facilities, privileges, advantages
and accommodations of the public accommo-
dation, if that individual poses a direct
threat to the health or safety of others.

A ‘‘direct threat’’ is a significant risk to
the health or safety of others that cannot be
eliminated by a modification of policies,
practices, or procedures, or by the provision
of auxiliary aids or services. In School Board
of Nassau County v. Arline, 480 U.S. 273 (1987),
the Supreme Court recognized that there is a
need to balance the interests of people with
disabilities against legitimate concerns for
public safety. Although persons with disabil-
ities are generally entitled to the protection
of this part, a person who poses a significant
risk to others will not be ‘‘qualified,’’ if rea-
sonable modifications to the public entity’s
policies, practices, or procedures will not
eliminate that risk.

The determination that a person poses a
direct threat to the health or safety of oth-
ers may not be based on generalizations or
stereotypes about the effects of a particular
disability. It must be based on an individual-
ized assessment, based on reasonable judg-
ment that relies on current medical evidence
or on the best available objective evidence,
to determine: the nature, duration, and se-
verity of the risk; the probability that the
potential injury will actually occur; and
whether reasonable modifications of policies,
practices, or procedures will mitigate the
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risk. This is the test established by the Su-
preme Court in Arline. Such an inquiry is es-
sential if the law is to achieve its goal of
protecting disabled individuals from dis-
crimination based on prejudice, stereotypes,
or unfounded fear, while giving appropriate
weight to legitimate concerns, such as the
need to avoid exposing others to significant
health and safety risks. Making this assess-
ment will not usually require the services of
a physician. Sources for medical knowledge
include guidance from public health authori-
ties, such as the U.S. Public Health Service,
the Centers for Disease Control, and the Na-
tional Institutes of Health, including the Na-
tional Institute of Mental Health.

‘‘Qualified interpreter.’’ The Department
received substantial comment regarding the
lack of a definition of ‘‘qualified inter-
preter.’’ The proposed rule defined auxiliary
aids and services to include the statutory
term, ‘‘qualified interpreters’’ (§ 35.104), but
did not define it. Section 35.160 requires the
use of auxiliary aids including qualified in-
terpreters and commenters stated that a
lack of guidance on what the term means
would create confusion among those trying
to secure interpreting services and often re-
sult in less than effective communication.

Many commenters were concerned that,
without clear guidance on the issue of
‘‘qualified’’ interpreter, the rule would be in-
terpreted to mean ‘‘available, rather than
qualified’’ interpreters. Some claimed that
few public entities would understand the dif-
ference between a qualified interpreter and a
person who simply knows a few signs or how
to fingerspell.

In order to clarify what is meant by
‘‘qualified interpreter’’ the Department has
added a definition of the term to the final
rule. A qualified interpreter means an inter-
preter who is able to interpret effectively,
accurately, and impartially both receptively
and expressively, using any necessary spe-
cialized vocabulary. This definition focuses
on the actual ability of the interpreter in a
particular interpreting context to facilitate
effective communication between the public
entity and the individual with disabilities.

Public comment also revealed that public
entities have at times asked persons who are
deaf to provide family members or friends to
interpret. In certain circumstances, notwith-
standing that the family member of friend is
able to interpret or is a certified interpreter,
the family member or friend may not be
qualified to render the necessary interpreta-
tion because of factors such as emotional or
personal involvement or considerations of
confidentiality that may adversely affect the
ability to interpret‘‘effectively, accurately,
and impartially.’’

The definition of ‘‘qualified interpreter’’ in
this rule does not invalidate or limit stand-
ards for interpreting services of any State or
local law that are equal to or more stringent

than those imposed by this definition. For
instance, the definition would not supersede
any requirement of State law for use of a
certified interpreter in court proceedings.

‘‘Section 504.’’ The Department added a
definition of ‘‘section 504’’ because the term
is used extensively in subpart F of this part.

‘‘State.’’ The definition of ‘‘State’’ is iden-
tical to the statutory definition in section
3(3) of the ADA.

Section 35.105 Self-evaluation

Section 35.105 establishes a requirement,
based on the section 504 regulations for fed-
erally assisted and federally conducted pro-
grams, that a public entity evaluate its cur-
rent policies and practices to identify and
correct any that are not consistent with the
requirements of this part. As noted in the
discussion of § 35.102, activities covered by
the Department of Transportation’s regula-
tion implementing subtitle B of title II are
not required to be included in the self-eval-
uation required by this section.

Experience has demonstrated the self-eval-
uation process to be a valuable means of es-
tablishing a working relationship with indi-
viduals with disabilities, which has promoted
both effective and efficient implementation
of section 504. The Department expects that
it will likewise be useful to public entities
newly covered by the ADA.

All public entities are required to do a self-
evaluation. However, only those that employ
50 or more persons are required to maintain
the self-evaluation on file and make it avail-
able for public inspection for three years.
The number 50 was derived from the Depart-
ment of Justice’s section 504 regulations for
federally assisted programs, 28 CFR 42.505(c).
The Department received comments critical
of this limitation, some suggesting the re-
quirement apply to all public entities and
others suggesting that the number be
changed from 50 to 15. The final rule has not
been changed. Although many regulations
implementing section 504 for federally as-
sisted programs do use 15 employees as the
cut-off for this record-keeping requirement,
the Department believes that it would be in-
appropriate to extend it to those smaller
public entities covered by this regulation
that do not receive Federal financial assist-
ance. This approach has the benefit of mini-
mizing paperwork burdens on small entities.

Paragraph (d) provides that the self-eval-
uation required by this section shall apply
only to programs not subject to section 504
or those policies and practices, such as those
involving communications access, that have
not already been included in a self-evalua-
tion required under an existing regulation
implementing section 504. Because most self-
evaluations were done from five to twelve
years ago, however, the Department expects
that a great many public entities will be re-
examining all of their policies and programs.
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Programs and functions may have changed,
and actions that were supposed to have been
taken to comply with section 504 may not
have been fully implemented or may no
longer be effective. In addition, there have
been statutory amendments to section 504
which have changed the coverage of section
504, particularly the Civil Rights Restoration
Act of 1987, Public Law No. 100–259, 102 Stat.
28 (1988), which broadened the definition of a
covered ‘‘program or activity.’’

Several commenters suggested that the
Department clarify public entities’ liability
during the one-year period for compliance
with the self-evaluation requirement. The
self-evaluation requirement does not stay
the effective date of the statute nor of this
part. Public entities are, therefore, not
shielded from discrimination claims during
that time.

Other commenters suggested that the rule
require that every self-evaluation include an
examination of training efforts to assure
that individuals with disabilities are not
subjected to discrimination because of insen-
sitivity, particularly in the law enforcement
area. Although the Department has not
added such a specific requirement to the
rule, it would be appropriate for public enti-
ties to evaluate training efforts because, in
many cases, lack of training leads to dis-
criminatory practices, even when the poli-
cies in place are nondiscriminatory.

Section 35.106 Notice

Section 35.106 requires a public entity to
disseminate sufficient information to appli-
cants, participants, beneficiaries, and other
interested persons to inform them of the
rights and protections afforded by the ADA
and this regulation. Methods of providing
this information include, for example, the
publication of information in handbooks,
manuals, and pamphlets that are distributed
to the public to describe a public entity’s
programs and activities; the display of in-
formative posters in service centers and
other public places; or the broadcast of infor-
mation by television or radio. In providing
the notice, a public entity must comply with
the requirements for effective communica-
tion in § 35.160. The preamble to that section
gives guidance on how to effectively commu-
nicate with individuals with disabilities.

Section 35.107 Designation of Responsible Em-
ployee and Adoption of Grievance Procedures

Consistent with § 35.105, self-evaluation,
the final rule requires that public entities
with 50 or more employees designate a re-
sponsible employee and adopt grievance pro-
cedures. Most of the commenters who sug-
gested that the requirement that self-evalua-
tion be maintained on file for three years not
be limited to those employing 50 or more
persons made a similar suggestion concern-

ing § 35.107. Commenters recommended either
that all public entities be subject to § 35.107,
or that ‘‘50 or more persons’’ be changed to
‘‘15 or more persons.’’ As explained in the
discussion of § 35.105, the Department has not
adopted this suggestion.

The requirement for designation of an em-
ployee responsible for coordination of efforts
to carry out responsibilities under this part
is derived from the HEW regulation imple-
menting section 504 in federally assisted pro-
grams. The requirement for designation of a
particular employee and dissemination of in-
formation about how to locate that em-
ployee helps to ensure that individuals deal-
ing with large agencies are able to easily
find a responsible person who is familiar
with the requirements of the Act and this
part and can communicate those require-
ments to other individuals in the agency who
may be unaware of their responsibilities.
This paragraph in no way limits a public en-
tity’s obligation to ensure that all of its em-
ployees comply with the requirements of this
part, but it ensures that any failure by indi-
vidual employees can be promptly corrected
by the designated employee.

Section 35.107(b) requires public entities
with 50 or more employees to establish griev-
ance procedures for resolving complaints of
violations of this part. Similar requirements
are found in the section 504 regulations for
federally assisted programs (see, e.g., 45 CFR
84.7(b)). The rule, like the regulations for
federally assisted programs, provides for in-
vestigation and resolution of complaints by
a Federal enforcement agency. It is the view
of the Department that public entities sub-
ject to this part should be required to estab-
lish a mechanism for resolution of com-
plaints at the local level without requiring
the complainant to resort to the Federal
complaint procedures established under sub-
part F. Complainants would not, however, be
required to exhaust the public entity’s griev-
ance procedures before filing a complaint
under subpart F. Delay in filing the com-
plaint at the Federal level caused by pursuit
of the remedies available under the griev-
ance procedure would generally be consid-
ered good cause for extending the time al-
lowed for filing under § 35.170(b).

Subpart B—General Requirements

Section 35.130 General Prohibitions Against
Discrimination

The general prohibitions against discrimi-
nation in the rule are generally based on the
prohibitions in existing regulations imple-
menting section 504 and, therefore, are al-
ready familiar to State and local entities
covered by section 504. In addition, § 35.130
includes a number of provisions derived from
title III of the Act that are implicit to a cer-
tain degree in the requirements of regula-
tions implementing section 504.
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Several commenters suggested that this
part should include the section of the pro-
posed title III regulation that implemented
section 309 of the Act, which requires that
courses and examinations related to applica-
tions, licensing, certification, or
credentialing be provided in an accessible
place and manner or that alternative acces-
sible arrangements be made. The Depart-
ment has not adopted this suggestion. The
requirements of this part, including the gen-
eral prohibitions of discrimination in this
section, the program access requirements of
subpart D, and the communications require-
ments of subpart E, apply to courses and ex-
aminations provided by public entities. The
Department considers these requirements to
be sufficient to ensure that courses and ex-
aminations administered by public entities
meet the requirements of section 309. For ex-
ample, a public entity offering an examina-
tion must ensure that modifications of poli-
cies, practices, or procedures or the provi-
sion of auxiliary aids and services furnish
the individual with a disability an equal op-
portunity to demonstrate his or her knowl-
edge or ability. Also, any examination spe-
cially designed for individuals with disabil-
ities must be offered as often and in as time-
ly a manner as are other examinations. Fur-
ther, under this part, courses and examina-
tions must be offered in the most integrated
setting appropriate. The analysis of
§ 35.130(d) is relevant to this determination.

A number of commenters asked that the
regulation be amended to require training of
law enforcement personnel to recognize the
difference between criminal activity and the
effects of seizures or other disabilities such
as mental retardation, cerebral palsy, trau-
matic brain injury, mental illness, or deaf-
ness. Several disabled commenters gave per-
sonal statements about the abuse they had
received at the hands of law enforcement
personnel. Two organizations that com-
mented cited the Judiciary report at 50 as
authority to require law enforcement train-
ing.

The Department has not added such a
training requirement to the regulation. Dis-
criminatory arrests and brutal treatment
are already unlawful police activities. The
general regulatory obligation to modify poli-
cies, practices, or procedures requires law
enforcement to make changes in policies
that result in discriminatory arrests or
abuse of individuals with disabilities. Under
this section law enforcement personnel
would be required to make appropriate ef-
forts to determine whether perceived strange
or disruptive behavior or unconsciousness is
the result of a disability. The Department
notes that a number of States have at-
tempted to address the problem of arresting
disabled persons for noncriminal conduct re-
sulting from their disability through adop-
tion of the Uniform Duties to Disabled Per-

sons Act, and encourages other jurisdictions
to consider that approach.

Paragraph (a) restates the nondiscrimina-
tion mandate of section 202 of the ADA. The
remaining paragraphs in § 35.130 establish the
general principles for analyzing whether any
particular action of the public entity vio-
lates this mandate.

Paragraph (b) prohibits overt denials of
equal treatment of individuals with disabil-
ities. A public entity may not refuse to pro-
vide an individual with a disability with an
equal opportunity to participate in or bene-
fit from its program simply because the per-
son has a disability.

Paragraph (b)(1)(i) provides that it is dis-
criminatory to deny a person with a disabil-
ity the right to participate in or benefit from
the aid, benefit, or service provided by a pub-
lic entity. Paragraph (b)(1)(ii) provides that
the aids, benefits, and services provided to
persons with disabilities must be equal to
those provided to others, and paragraph
(b)(1)(iii) requires that the aids, benefits, or
services provided to individuals with disabil-
ities must be as effective in affording equal
opportunity to obtain the same result, to
gain the same benefit, or to reach the same
level of achievement as those provided to
others. These paragraphs are taken from the
regulations implementing section 504 and
simply restate principles long established
under section 504.

Paragraph (b)(1)(iv) permits the public en-
tity to develop separate or different aids,
benefits, or services when necessary to pro-
vide individuals with disabilities with an
equal opportunity to participate in or bene-
fit from the public entity’s programs or ac-
tivities, but only when necessary to ensure
that the aids, benefits, or services are as ef-
fective as those provided to others. Para-
graph (b)(1)(iv) must be read in conjunction
with paragraphs (b)(2), (d), and (e). Even
when separate or different aids, benefits, or
services would be more effective, paragraph
(b)(2) provides that a qualified individual
with a disability still has the right to choose
to participate in the program that is not de-
signed to accommodate individuals with dis-
abilities. Paragraph (d) requires that a pub-
lic entity administer services, programs, and
activities in the most integrated setting ap-
propriate to the needs of qualified individ-
uals with disabilities.

Paragraph (b)(2) specifies that, notwith-
standing the existence of separate or dif-
ferent programs or activities provided in ac-
cordance with this section, an individual
with a disability shall not be denied the op-
portunity to participate in such programs or
activities that are not separate or different.
Paragraph (e), which is derived from section
501(d) of the Americans with Disabilities Act,
states that nothing in this part shall be con-
strued to require an individual with a dis-
ability to accept an accommodation, aid,
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service, opportunity, or benefit that he or
she chooses not to accept.

Taken together, these provisions are in-
tended to prohibit exclusion and segregation
of individuals with disabilities and the de-
nial of equal opportunities enjoyed by oth-
ers, based on, among other things, presump-
tions, patronizing attitudes, fears, and
stereotypes about individuals with disabil-
ities. Consistent with these standards, public
entities are required to ensure that their ac-
tions are based on facts applicable to indi-
viduals and not on presumptions as to what
a class of individuals with disabilities can or
cannot do.

Integration is fundamental to the purposes
of the Americans with Disabilities Act. Pro-
vision of segregated accommodations and
services relegates persons with disabilities
to second-class status. For example, it would
be a violation of this provision to require
persons with disabilities to eat in the back
room of a government cafeteria or to refuse
to allow a person with a disability the full
use of recreation or exercise facilities be-
cause of stereotypes about the person’s abil-
ity to participate.

Many commenters objected to proposed
paragraphs (b)(1)(iv) and (d) as allowing con-
tinued segregation of individuals with dis-
abilities. The Department recognizes that
promoting integration of individuals with
disabilities into the mainstream of society is
an important objective of the ADA and
agrees that, in most instances, separate pro-
grams for individuals with disabilities will
not be permitted. Nevertheless, section 504
does permit separate programs in limited
circumstances, and Congress clearly in-
tended the regulations issued under title II
to adopt the standards of section 504. Fur-
thermore, Congress included authority for
separate programs in the specific require-
ments of title III of the Act. Section
302(b)(1)(A)(iii) of the Act provides for sepa-
rate benefits in language similar to that in
§ 35.130(b)(1)(iv), and section 302(b)(1)(B) in-
cludes the same requirement for ‘‘the most
integrated setting appropriate’’ as in
§ 35.130(d).

Even when separate programs are per-
mitted, individuals with disabilities cannot
be denied the opportunity to participate in
programs that are not separate or different.
This is an important and overarching prin-
ciple of the Americans with Disabilities Act.
Separate, special, or different programs that
are designed to provide a benefit to persons
with disabilities cannot be used to restrict
the participation of persons with disabilities
in general, integrated activities.

For example, a person who is blind may
wish to decline participating in a special mu-
seum tour that allows persons to touch
sculptures in an exhibit and instead tour the
exhibit at his or her own pace with the muse-
um’s recorded tour. It is not the intent of

this section to require the person who is
blind to avail himself or herself of the spe-
cial tour. Modified participation for persons
with disabilities must be a choice, not a re-
quirement.

In addition, it would not be a violation of
this section for a public entity to offer rec-
reational programs specially designed for
children with mobility impairments. How-
ever, it would be a violation of this section
if the entity then excluded these children
from other recreational services for which
they are qualified to participate when these
services are made available to nondisabled
children, or if the entity required children
with disabilities to attend only designated
programs.

Many commenters asked that the Depart-
ment clarify a public entity’s obligations
within the integrated program when it offers
a separate program but an individual with a
disability chooses not to participate in the
separate program. It is impossible to make a
blanket statement as to what level of auxil-
iary aids or modifications would be required
in the integrated program. Rather, each situ-
ation must be assessed individually. The
starting point is to question whether the
separate program is in fact necessary or ap-
propriate for the individual. Assuming the
separate program would be appropriate for a
particular individual, the extent to which
that individual must be provided with modi-
fications in the integrated program will de-
pend not only on what the individual needs
but also on the limitations and defenses of
this part. For example, it may constitute an
undue burden for a public accommodation,
which provides a full-time interpreter in its
special guided tour for individuals with hear-
ing impairments, to hire an additional inter-
preter for those individuals who choose to
attend the integrated program. The Depart-
ment cannot identify categorically the level
of assistance or aid required in the inte-
grated program.

Paragraph (b)(1)(v) provides that a public
entity may not aid or perpetuate discrimina-
tion against a qualified individual with a dis-
ability by providing significant assistance to
an agency, organization, or person that dis-
criminates on the basis of disability in pro-
viding any aid, benefit, or service to bene-
ficiaries of the public entity’s program. This
paragraph is taken from the regulations im-
plementing section 504 for federally assisted
programs.

Paragraph (b)(1)(vi) prohibits the public
entity from denying a qualified individual
with a disability the opportunity to partici-
pate as a member of a planning or advisory
board.

Paragraph (b)(1)(vii) prohibits the public
entity from limiting a qualified individual
with a disability in the enjoyment of any
right, privilege, advantage, or opportunity

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00442 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



449

Department of Justice Pt. 35, App. A

enjoyed by others receiving any aid, benefit,
or service.

Paragraph (b)(3) prohibits the public entity
from utilizing criteria or methods of admin-
istration that deny individuals with disabil-
ities access to the public entity’s services,
programs, and activities or that perpetuate
the discrimination of another public entity,
if both public entities are subject to common
administrative control or are agencies of the
same State. The phrase ‘‘criteria or methods
of administration’’ refers to official written
policies of the public entity and to the ac-
tual practices of the public entity. This para-
graph prohibits both blatantly exclusionary
policies or practices and nonessential poli-
cies and practices that are neutral on their
face, but deny individuals with disabilities
an effective opportunity to participate. This
standard is consistent with the interpreta-
tion of section 504 by the U.S. Supreme
Court in Alexander v. Choate, 469 U.S. 287
(1985). The Court in Choate explained that
members of Congress made numerous state-
ments during passage of section 504 regard-
ing eliminating architectural barriers, pro-
viding access to transportation, and elimi-
nating discriminatory effects of job quali-
fication procedures. The Court then noted:
‘‘These statements would ring hollow if the
resulting legislation could not rectify the
harms resulting from action that discrimi-
nated by effect as well as by design.’’ Id. at
297 (footnote omitted).

Paragraph (b)(4) specifically applies the
prohibition enunciated in § 35.130(b)(3) to the
process of selecting sites for construction of
new facilities or selecting existing facilities
to be used by the public entity. Paragraph
(b)(4) does not apply to construction of addi-
tional buildings at an existing site.

Paragraph (b)(5) prohibits the public en-
tity, in the selection of procurement con-
tractors, from using criteria that subject
qualified individuals with disabilities to dis-
crimination on the basis of disability.

Paragraph (b)(6) prohibits the public entity
from discriminating against qualified indi-
viduals with disabilities on the basis of dis-
ability in the granting of licenses or certifi-
cation. A person is a ‘‘qualified individual
with a disability’’ with respect to licensing
or certification if he or she can meet the es-
sential eligibility requirements for receiving
the license or certification (see § 35.104).

A number of commenters were troubled by
the phrase ‘‘essential eligibility require-
ments’’ as applied to State licensing require-
ments, especially those for health care pro-
fessions. Because of the variety of types of
programs to which the definition of ‘‘quali-
fied individual with a disability’’ applies, it
is not possible to use more specific language
in the definition. The phrase ‘‘essential eligi-
bility requirements,’’ however, is taken from
the definitions in the regulations imple-
menting section 504, so caselaw under sec-

tion 504 will be applicable to its interpreta-
tion. In Southeastern Community College v.
Davis, 442 U.S. 397, for example, the Supreme
Court held that section 504 does not require
an institution to ‘‘lower or effect substantial
modifications of standards to accommodate
a handicapped person,’’ 442 U.S. at 413, and
that the school had established that the
plaintiff was not ‘‘qualified’’ because she was
not able to ‘‘serve the nursing profession in
all customary ways,’’ id. Whether a particu-
lar requirement is ‘‘essential’’ will, of
course, depend on the facts of the particular
case.

In addition, the public entity may not es-
tablish requirements for the programs or ac-
tivities of licensees or certified entities that
subject qualified individuals with disabilities
to discrimination on the basis of disability.
For example, the public entity must comply
with this requirement when establishing
safety standards for the operations of licens-
ees. In that case the public entity must en-
sure that standards that it promulgates do
not discriminate against the employment of
qualified individuals with disabilities in an
impermissible manner.

Paragraph (b)(6) does not extend the re-
quirements of the Act or this part directly to
the programs or activities of licensees or
certified entities themselves. The programs
or activities of licensees or certified entities
are not themselves programs or activities of
the public entity merely by virtue of the li-
cense or certificate.

Paragraph (b)(7) is a specific application of
the requirement under the general prohibi-
tions of discrimination that public entities
make reasonable modifications in policies,
practices, or procedures where necessary to
avoid discrimination on the basis of disabil-
ity. Section 302(b)(2)(A)(ii) of the ADA sets
out this requirement specifically for public
accommodations covered by title III of the
Act, and the House Judiciary Committee Re-
port directs the Attorney General to include
those specific requirements in the title II
regulation to the extent that they do not
conflict with the regulations implementing
section 504. Judiciary report at 52.

Paragraph (b)(8), a new paragraph not con-
tained in the proposed rule, prohibits the im-
position or application of eligibility criteria
that screen out or tend to screen out an indi-
vidual with a disability or any class of indi-
viduals with disabilities from fully and
equally enjoying any service, program, or ac-
tivity, unless such criteria can be shown to
be necessary for the provision of the service,
program, or activity being offered. This pro-
hibition is also a specific application of the
general prohibitions of discrimination and is
based on section 302(b)(2)(A)(i) of the ADA. It
prohibits overt denials of equal treatment of
individuals with disabilities, or establish-
ment of exclusive or segregative criteria
that would bar individuals with disabilities
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from participation in services, benefits, or
activities.

Paragraph (b)(8) also prohibits policies
that unnecessarily impose requirements or
burdens on individuals with disabilities that
are not placed on others. For example, public
entities may not require that a qualified in-
dividual with a disability be accompanied by
an attendant. A public entity is not, how-
ever, required to provide attendant care, or
assistance in toileting, eating, or dressing to
individuals with disabilities, except in spe-
cial circumstances, such as where the indi-
vidual is an inmate of a custodial or correc-
tional institution.

In addition, paragraph (b)(8) prohibits the
imposition of criteria that ‘‘tend to’’ screen
out an individual with a disability. This con-
cept, which is derived from current regula-
tions under section 504 (see, e.g., 45 CFR
84.13), makes it discriminatory to impose
policies or criteria that, while not creating a
direct bar to individuals with disabilities, in-
directly prevent or limit their ability to par-
ticipate. For example, requiring presen-
tation of a driver’s license as the sole means
of identification for purposes of paying by
check would violate this section in situa-
tions where, for example, individuals with
severe vision impairments or developmental
disabilities or epilepsy are ineligible to re-
ceive a driver’s license and the use of an al-
ternative means of identification, such as
another photo I.D. or credit card, is feasible.

A public entity may, however, impose neu-
tral rules and criteria that screen out, or
tend to screen out, individuals with disabil-
ities if the criteria are necessary for the safe
operation of the program in question. Exam-
ples of safety qualifications that would be
justifiable in appropriate circumstances
would include eligibility requirements for
drivers’ licenses, or a requirement that all
participants in a recreational rafting expedi-
tion be able to meet a necessary level of
swimming proficiency. Safety requirements
must be based on actual risks and not on
speculation, stereotypes, or generalizations
about individuals with disabilities.

Paragraph (c) provides that nothing in this
part prohibits a public entity from providing
benefits, services, or advantages to individ-
uals with disabilities, or to a particular class
of individuals with disabilities, beyond those
required by this part. It is derived from a
provision in the section 504 regulations that
permits programs conducted pursuant to
Federal statute or Executive order that are
designed to benefit only individuals with dis-
abilities or a given class of individuals with
disabilities to be limited to those individuals
with disabilities. Section 504 ensures that
federally assisted programs are made avail-
able to all individuals, without regard to dis-
abilities, unless the Federal program under
which the assistance is provided is specifi-
cally limited to individuals with disabilities

or a particular class of individuals with dis-
abilities. Because coverage under this part is
not limited to federally assisted programs,
paragraph (c) has been revised to clarify that
State and local governments may provide
special benefits, beyond those required by
the nondiscrimination requirements of this
part, that are limited to individuals with dis-
abilities or a particular class of individuals
with disabilities, without thereby incurring
additional obligations to persons without
disabilities or to other classes of individuals
with disabilities.

Paragraphs (d) and (e), previously referred
to in the discussion of paragraph (b)(1)(iv),
provide that the public entity must admin-
ister services, programs, and activities in the
most integrated setting appropriate to the
needs of qualified individuals with disabil-
ities, i.e., in a setting that enables individ-
uals with disabilities to interact with non-
disabled persons to the fullest extent pos-
sible, and that persons with disabilities must
be provided the option of declining to accept
a particular accommodation.

Some commenters expressed concern that
§ 35.130(e), which states that nothing in the
rule requires an individual with a disability
to accept special accommodations and serv-
ices provided under the ADA, could be inter-
preted to allow guardians of infants or older
people with disabilities to refuse medical
treatment for their wards. Section 35.130(e)
has been revised to make it clear that para-
graph (e) is inapplicable to the concern of
the commenters. A new paragraph (e)(2) has
been added stating that nothing in the regu-
lation authorizes the representative or
guardian of an individual with a disability to
decline food, water, medical treatment, or
medical services for that individual. New
paragraph (e) clarifies that neither the ADA
nor the regulation alters current Federal law
ensuring the rights of incompetent individ-
uals with disabilities to receive food, water,
and medical treatment. See, e.g., Child Abuse
Amendments of 1984 (42 U.S.C. 5106a(b)(10),
5106g(10)); Rehabilitation Act of 1973, as
amended (29 U.S.C. 794); the Developmentally
Disabled Assistance and Bill of Rights Act
(42 U.S.C. 6042).

Sections 35.130(e) (1) and (2) are based on
section 501(d) of the ADA. Section 501(d) was
designed to clarify that nothing in the ADA
requires individuals with disabilities to ac-
cept special accommodations and services
for individuals with disabilities that may
segregate them:

The Committee added this section [501(d)]
to clarify that nothing in the ADA is in-
tended to permit discriminatory treatment
on the basis of disability, even when such
treatment is rendered under the guise of pro-
viding an accommodation, service, aid or
benefit to the individual with disability. For
example, a blind individual may choose not
to avail himself or herself of the right to go
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to the front of a line, even if a particular
public accommodation has chosen to offer
such a modification of a policy for blind indi-
viduals. Or, a blind individual may choose to
decline to participate in a special museum
tour that allows persons to touch sculptures
in an exhibit and instead tour the exhibits at
his or her own pace with the museum’s re-
corded tour.
Judiciary report at 71–72. The Act is not to
be construed to mean that an individual with
disabilities must accept special accommoda-
tions and services for individuals with dis-
abilities when that individual can partici-
pate in the regular services already offered.
Because medical treatment, including treat-
ment for particular conditions, is not a spe-
cial accommodation or service for individ-
uals with disabilities under section 501(d),
neither the Act nor this part provides affirm-
ative authority to suspend such treatment.
Section 501(d) is intended to clarify that the
Act is not designed to foster discrimination
through mandatory acceptance of special
services when other alternatives are pro-
vided; this concern does not reach to the pro-
vision of medical treatment for the disabling
condition itself.

Paragraph (f) provides that a public entity
may not place a surcharge on a particular in-
dividual with a disability, or any group of in-
dividuals with disabilities, to cover any costs
of measures required to provide that individ-
ual or group with the nondiscriminatory
treatment required by the Act or this part.
Such measures may include the provision of
auxiliary aids or of modifications required to
provide program accessibility.

Several commenters asked for clarification
that the costs of interpreter services may
not be assessed as an element of ‘‘court
costs.’’ The Department has already recog-
nized that imposition of the cost of court-
room interpreter services is impermissible
under section 504. The preamble to the De-
partment’s section 504 regulation for its fed-
erally assisted programs states that where a
court system has an obligation to provide
qualified interpreters, ‘‘it has the cor-
responding responsibility to pay for the serv-
ices of the interpreters.’’ (45 FR 37630 (June
3, 1980)). Accordingly, recouping the costs of
interpreter services by assessing them as
part of court costs would also be prohibited.

Paragraph (g), which prohibits discrimina-
tion on the basis of an individual’s or enti-
ty’s known relationship or association with
an individual with a disability, is based on
sections 102(b)(4) and 302(b)(1)(E) of the ADA.
This paragraph was not contained in the pro-
posed rule. The individuals covered under
this paragraph are any individuals who are
discriminated against because of their
known association with an individual with a
disability. For example, it would be a viola-
tion of this paragraph for a local government
to refuse to allow a theater company to use

a school auditorium on the grounds that the
company had recently performed for an audi-
ence of individuals with HIV disease.

This protection is not limited to those who
have a familial relationship with the individ-
ual who has a disability. Congress consid-
ered, and rejected, amendments that would
have limited the scope of this provision to
specific associations and relationships.
Therefore, if a public entity refuses admis-
sion to a person with cerebral palsy and his
or her companions, the companions have an
independent right of action under the ADA
and this section.

During the legislative process, the term
‘‘entity’’ was added to section 302(b)(1)(E) to
clarify that the scope of the provision is in-
tended to encompass not only persons who
have a known association with a person with
a disability, but also entities that provide
services to or are otherwise associated with
such individuals. This provision was in-
tended to ensure that entities such as health
care providers, employees of social service
agencies, and others who provide profes-
sional services to persons with disabilities
are not subjected to discrimination because
of their professional association with persons
with disabilities.

Section 35.131 Illegal Use of Drugs

Section 35.131 effectuates section 510 of the
ADA, which clarifies the Act’s application to
people who use drugs illegally. Paragraph (a)
provides that this part does not prohibit dis-
crimination based on an individual’s current
illegal use of drugs.

The Act and the regulation distinguish be-
tween illegal use of drugs and the legal use
of substances, whether or not those sub-
stances are ‘‘controlled substances,’’ as de-
fined in the Controlled Substances Act (21
U.S.C. 812). Some controlled substances are
prescription drugs that have legitimate med-
ical uses. Section 35.131 does not affect use of
controlled substances pursuant to a valid
prescription under supervision by a licensed
health care professional, or other use that is
authorized by the Controlled Substances Act
or any other provision of Federal law. It does
apply to illegal use of those substances, as
well as to illegal use of controlled substances
that are not prescription drugs. The key
question is whether the individual’s use of
the substance is illegal, not whether the sub-
stance has recognized legal uses. Alcohol is
not a controlled substance, so use of alcohol
is not addressed by § 35.131 (although alcohol-
ics are individuals with disabilities, subject
to the protections of the statute).

A distinction is also made between the use
of a substance and the status of being ad-
dicted to that substance. Addiction is a dis-
ability, and addicts are individuals with dis-
abilities protected by the Act. The protec-
tion, however, does not extend to actions
based on the illegal use of the substance. In
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other words, an addict cannot use the fact of
his or her addiction as a defense to an action
based on illegal use of drugs. This distinction
is not artificial. Congress intended to deny
protection to people who engage in the ille-
gal use of drugs, whether or not they are ad-
dicted, but to provide protection to addicts
so long as they are not currently using
drugs.

A third distinction is the difficult one be-
tween current use and former use. The defi-
nition of ‘‘current illegal use of drugs’’ in
§ 35.104, which is based on the report of the
Conference Committee, H.R. Conf. Rep. No.
596, 101st Cong., 2d Sess. 64 (1990) (hereinafter
‘‘Conference report’’), is ‘‘illegal use of drugs
that occurred recently enough to justify a
reasonable belief that a person’s drug use is
current or that continuing use is a real and
ongoing problem.’’

Paragraph (a)(2)(i) specifies that an indi-
vidual who has successfully completed a su-
pervised drug rehabilitation program or has
otherwise been rehabilitated successfully
and who is not engaging in current illegal
use of drugs is protected. Paragraph (a)(2)(ii)
clarifies that an individual who is currently
participating in a supervised rehabilitation
program and is not engaging in current ille-
gal use of drugs is protected. Paragraph
(a)(2)(iii) provides that a person who is erro-
neously regarded as engaging in current ille-
gal use of drugs, but who is not engaging in
such use, is protected.

Paragraph (b) provides a limited exception
to the exclusion of current illegal users of
drugs from the protections of the Act. It pro-
hibits denial of health services, or services
provided in connection with drug rehabilita-
tion to an individual on the basis of current
illegal use of drugs, if the individual is other-
wise entitled to such services. A health care
facility, such as a hospital or clinic, may not
refuse treatment to an individual in need of
the services it provides on the grounds that
the individual is illegally using drugs, but it
is not required by this section to provide
services that it does not ordinarily provide.
For example, a health care facility that spe-
cializes in a particular type of treatment,
such as care of burn victims, is not required
to provide drug rehabilitation services, but
it cannot refuse to treat a individual’s burns
on the grounds that the individual is ille-
gally using drugs.

Some commenters pointed out that absten-
tion from the use of drugs is an essential
condition of participation in some drug reha-
bilitation programs, and may be a necessary
requirement in inpatient or residential set-
tings. The Department believes that this
comment is well-founded. Congress clearly
intended to prohibit exclusion from drug
treatment programs of the very individuals
who need such programs because of their use
of drugs, but, once an individual has been ad-
mitted to a program, abstention may be a

necessary and appropriate condition to con-
tinued participation. The final rule therefore
provides that a drug rehabilitation or treat-
ment program may prohibit illegal use of
drugs by individuals while they are partici-
pating in the program.

Paragraph (c) expresses Congress’ inten-
tion that the Act be neutral with respect to
testing for illegal use of drugs. This para-
graph implements the provision in section
510(b) of the Act that allows entities ‘‘to
adopt or administer reasonable policies or
procedures, including but not limited to drug
testing,’’ that ensure that an individual who
is participating in a supervised rehabilita-
tion program, or who has completed such a
program or otherwise been rehabilitated suc-
cessfully is no longer engaging in the illegal
use of drugs. The section is not to be ‘‘con-
strued to encourage, prohibit, restrict, or au-
thorize the conducting of testing for the ille-
gal use of drugs.’’

Paragraph 35.131(c) clarifies that it is not a
violation of this part to adopt or administer
reasonable policies or procedures to ensure
that an individual who formerly engaged in
the illegal use of drugs is not currently en-
gaging in illegal use of drugs. Any such poli-
cies or procedures must, of course, be reason-
able, and must be designed to identify accu-
rately the illegal use of drugs. This para-
graph does not authorize inquiries, tests, or
other procedures that would disclose use of
substances that are not controlled sub-
stances or are taken under supervision by a
licensed health care professional, or other
uses authorized by the Controlled Sub-
stances Act or other provisions of Federal
law, because such uses are not included in
the definition of ‘‘illegal use of drugs.’’ A
commenter argued that the rule should per-
mit testing for lawful use of prescription
drugs, but most commenters preferred that
tests must be limited to unlawful use in
order to avoid revealing the lawful use of
prescription medicine used to treat disabil-
ities.

Section 35.132 Smoking

Section 35.132 restates the clarification in
section 501(b) of the Act that the Act does
not preclude the prohibition of, or imposi-
tion of restrictions on, smoking in transpor-
tation covered by title II. Some commenters
argued that this section is too limited in
scope, and that the regulation should pro-
hibit smoking in all facilities used by public
entities. The reference to smoking in section
501, however, merely clarifies that the Act
does not require public entities to accommo-
date smokers by permitting them to smoke
in transportation facilities.
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Section 35.133 Maintenance of Accessible
Features

Section 35.133 provides that a public entity
shall maintain in operable working condi-
tion those features of facilities and equip-
ment that are required to be readily acces-
sible to and usable by persons with disabil-
ities by the Act or this part. The Act re-
quires that, to the maximum extent feasible,
facilities must be accessible to, and usable
by, individuals with disabilities. This section
recognizes that it is not sufficient to provide
features such as accessible routes, elevators,
or ramps, if those features are not main-
tained in a manner that enables individuals
with disabilities to use them. Inoperable ele-
vators, locked accessible doors, or ‘‘acces-
sible’’ routes that are obstructed by fur-
niture, filing cabinets, or potted plants are
neither ‘‘accessible to’’ nor ‘‘usable by’’ indi-
viduals with disabilities.

Some commenters objected that this sec-
tion appeared to establish an absolute re-
quirement and suggested that language from
the preamble be included in the text of the
regulation. It is, of course, impossible to
guarantee that mechanical devices will
never fail to operate. Paragraph (b) of the
final regulation provides that this section
does not prohibit isolated or temporary
interruptions in service or access due to
maintenance or repairs. This paragraph is in-
tended to clarify that temporary obstruc-
tions or isolated instances of mechanical
failure would not be considered violations of
the Act or this part. However, allowing ob-
structions or ‘‘out of service’’ equipment to
persist beyond a reasonable period of time
would violate this part, as would repeated
mechanical failures due to improper or inad-
equate maintenance. Failure of the public
entity to ensure that accessible routes are
properly maintained and free of obstruc-
tions, or failure to arrange prompt repair of
inoperable elevators or other equipment in-
tended to provide access would also violate
this part.

Other commenters requested that this sec-
tion be expanded to include specific require-
ments for inspection and maintenance of
equipment, for training staff in the proper
operation of equipment, and for maintenance
of specific items. The Department believes
that this section properly establishes the
general requirement for maintaining access
and that further details are not necessary.

Section 35.134 Retaliation or Coercion

Section 35.134 implements section 503 of
the ADA, which prohibits retaliation against
any individual who exercises his or her
rights under the Act. This section is un-
changed from the proposed rule. Paragraph
(a) of § 35.134 provides that no private or pub-
lic entity shall discriminate against any in-
dividual because that individual has exer-

cised his or her right to oppose any act or
practice made unlawful by this part, or be-
cause that individual made a charge, testi-
fied, assisted, or participated in any manner
in an investigation, proceeding, or hearing
under the Act or this part.

Paragraph (b) provides that no private or
public entity shall coerce, intimidate,
threaten, or interfere with any individual in
the exercise of his or her rights under this
part or because that individual aided or en-
couraged any other individual in the exercise
or enjoyment of any right granted or pro-
tected by the Act or this part.

This section protects not only individuals
who allege a violation of the Act or this
part, but also any individuals who support or
assist them. This section applies to all inves-
tigations or proceedings initiated under the
Act or this part without regard to the ulti-
mate resolution of the underlying allega-
tions. Because this section prohibits any act
of retaliation or coercion in response to an
individual’s effort to exercise rights estab-
lished by the Act and this part (or to support
the efforts of another individual), the section
applies not only to public entities subject to
this part, but also to persons acting in an in-
dividual capacity or to private entities. For
example, it would be a violation of the Act
and this part for a private individual to har-
ass or intimidate an individual with a dis-
ability in an effort to prevent that individual
from attending a concert in a State-owned
park. It would, likewise, be a violation of the
Act and this part for a private entity to take
adverse action against an employee who ap-
peared as a witness on behalf of an individual
who sought to enforce the Act.

Section 35.135 Personal Devices and Services

The final rule includes a new § 35.135, enti-
tles ‘‘Personal devices and services,’’ which
states that the provision of personal devices
and services is not required by title II. This
new section, which serves as a limitation on
all of the requirements of the regulation, re-
places § 35.160(b)(2) of the proposed rule,
which addressed the issue of personal devices
and services explicitly only in the context of
communications. The personal devices and
services limitation was intended to have
general application in the proposed rule in
all contexts where it was relevant. The final
rule, therefore, clarifies this point by includ-
ing a general provision that will explicitly
apply not only to auxiliary aids and services
but across-the-board to include other rel-
evant areas such as, for example, modifica-
tions in policies, practices, and procedures
(§ 35.130(b)(7)). The language of § 35.135 par-
allels an analogous provision in the Depart-
ment’s title III regulations (28 CFR 36.306)
but preserves the explicit reference to ‘‘read-
ers for personal use or study’’ in § 35.160(b)(2)
of the proposed rule. This section does not
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preclude the short-term loan of personal re-
ceivers that are part of an assistive listening
system.

Subpart C—Employment

Section 35.140 Employment Discrimination
Prohibited

Title II of the ADA applies to all activities
of public entities, including their employ-
ment practices. The proposed rule cross-ref-
erenced the definitions, requirements, and
procedures of title I of the ADA, as estab-
lished by the Equal Employment Oppor-
tunity Commission in 29 CFR part 1630. This
proposal would have resulted in use, under
§ 35.140, of the title I definition of ‘‘em-
ployer,’’ so that a public entity with 25 or
more employees would have become subject
to the requirements of § 35.140 on July 26,
1992, one with 15 to 24 employees on July 26,
1994, and one with fewer than 15 employees
would have been excluded completely.

The Department received comments ob-
jecting to this approach. The commenters as-
serted that Congress intended to establish
nondiscrimination requirements for employ-
ment by all public entities, including those
that employ fewer than 15 employees; and
that Congress intended the employment re-
quirements of title II to become effective at
the same time that the other requirements
of this regulation become effective, January
26, 1992. The Department has reexamined the
statutory language and legislative history of
the ADA on this issue and has concluded
that Congress intended to cover the employ-
ment practices of all public entities and that
the applicable effective date is that of title
II.

The statutory language of section 204(b) of
the ADA requires the Department to issue a
regulation that is consistent with the ADA
and the Department’s coordination regula-
tion under section 504, 28 CFR part 41. The
coordination regulation specifically requires
nondiscrimination in employment, 28 CFR
41.52–41.55, and does not limit coverage based
on size of employer. Moreover, under all sec-
tion 504 implementing regulations issued in
accordance with the Department’s coordina-
tion regulation, employment coverage under
section 504 extends to all employers with fed-
erally assisted programs or activities, re-
gardless of size, and the effective date for
those employment requirements has always
been the same as the effective date for non-
employment requirements established in the
same regulations. The Department therefore
concludes that § 35.140 must apply to all pub-
lic entities upon the effective date of this
regulation.

In the proposed regulation the Department
cross-referenced the regulations implement-
ing title I of the ADA, issued by the Equal
Employment Opportunity Commission at 29
CFR part 1630, as a compliance standard for

§ 35.140 because, as proposed, the scope of
coverage and effective date of coverage
under title II would have been coextensive
with title I. In the final regulation this lan-
guage is modified slightly. Subparagraph (1)
of new paragraph (b) makes it clear that the
standards established by the Equal Employ-
ment Opportunity Commission in 29 CFR
part 1630 will be the applicable compliance
standards if the public entity is subject to
title I. If the public entity is not covered by
title I, or until it is covered by title I, sub-
paragraph (b)(2) cross-references section 504
standards for what constitutes employment
discrimination, as established by the Depart-
ment of Justice in 28 CFR part 41. Standards
for title I of the ADA and section 504 of the
Rehabilitation Act are for the most part
identical because title I of the ADA was
based on requirements set forth in regula-
tions implementing section 504.

The Department, together with the other
Federal agencies responsible for the enforce-
ment of Federal laws prohibiting employ-
ment discrimination on the basis of disabil-
ity, recognizes the potential for jurisdic-
tional overlap that exists with respect to
coverage of public entities and the need to
avoid problems related to overlapping cov-
erage. The other Federal agencies include
the Equal Employment Opportunity Com-
mission, which is the agency primarily re-
sponsible for enforcement of title I of the
ADA, the Department of Labor, which is the
agency responsible for enforcement of sec-
tion 503 of the Rehabilitation Act of 1973, and
26 Federal agencies with programs of Federal
financial assistance, which are responsible
for enforcing section 504 in those programs.
Section 107 of the ADA requires that coordi-
nation mechanisms be developed in connec-
tion with the administrative enforcement of
complaints alleging discrimination under
title I and complaints alleging discrimina-
tion in employment in violation of the Reha-
bilitation Act. Although the ADA does not
specifically require inclusion of employment
complaints under title II in the coordinating
mechanisms required by title I, Federal in-
vestigations of title II employment com-
plaints will be coordinated on a government-
wide basis also. The Department is currently
working with the EEOC and other affected
Federal agencies to develop effective coordi-
nating mechanisms, and final regulations on
this issue will be issued on or before January
26, 1992.

Subpart D—Program Accessibility

Section 35.149 Discrimination Prohibited

Section 35.149 states the general non-
discrimination principle underlying the pro-
gram accessibility requirements of §§ 35.150
and 35.151.
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Section 35.150 Existing Facilities

Consistent with section 204(b) of the Act,
this regulation adopts the program acces-
sibility concept found in the section 504 reg-
ulations for federally conducted programs or
activities (e.g., 28 CFR part 39). The concept
of ‘‘program accessibility’’ was first used in
the section 504 regulation adopted by the De-
partment of Health, Education, and Welfare
for its federally assisted programs and ac-
tivities in 1977. It allowed recipients to make
their federally assisted programs and activi-
ties available to individuals with disabilities
without extensive retrofitting of their exist-
ing buildings and facilities, by offering those
programs through alternative methods. Pro-
gram accessibility has proven to be a useful
approach and was adopted in the regulations
issued for programs and activities conducted
by Federal Executive agencies. The Act pro-
vides that the concept of program access will
continue to apply with respect to facilities
now in existence, because the cost of retro-
fitting existing facilities is often prohibitive.

Section 35.150 requires that each service,
program, or activity conducted by a public
entity, when viewed in its entirety, be read-
ily accessible to and usable by individuals
with disabilities. The regulation makes
clear, however, that a public entity is not re-
quired to make each of its existing facilities
accessible (§ 35.150(a)(1)). Unlike title III of
the Act, which requires public accommoda-
tions to remove architectural barriers where
such removal is ‘‘readily achievable,’’ or to
provide goods and services through alter-
native methods, where those methods are
‘‘readily achievable,’’ title II requires a pub-
lic entity to make its programs accessible in
all cases, except where to do so would result
in a fundamental alteration in the nature of
the program or in undue financial and ad-
ministrative burdens. Congress intended the
‘‘undue burden’’ standard in title II to be sig-
nificantly higher than the ‘‘readily achiev-
able’’ standard in title III. Thus, although
title II may not require removal of barriers
in some cases where removal would be re-
quired under title III, the program access re-
quirement of title II should enable individ-
uals with disabilities to participate in and
benefit from the services, programs, or ac-
tivities of public entities in all but the most
unusual cases.

Paragraph (a)(2), which establishes a spe-
cial limitation on the obligation to ensure
program accessibility in historic preserva-
tion programs, is discussed below in connec-
tion with paragraph (b).

Paragraph (a)(3), which is taken from the
section 504 regulations for federally con-
ducted programs, generally codifies case law
that defines the scope of the public entity’s
obligation to ensure program accessibility.
This paragraph provides that, in meeting the
program accessibility requirement, a public

entity is not required to take any action
that would result in a fundamental alter-
ation in the nature of its service, program,
or activity or in undue financial and admin-
istrative burdens. A similar limitation is
provided in § 35.164.

This paragraph does not establish an abso-
lute defense; it does not relieve a public en-
tity of all obligations to individuals with dis-
abilities. Although a public entity is not re-
quired to take actions that would result in a
fundamental alteration in the nature of a
service, program, or activity or in undue fi-
nancial and administrative burdens, it never-
theless must take any other steps necessary
to ensure that individuals with disabilities
receive the benefits or services provided by
the public entity.

It is the Department’s view that compli-
ance with § 35.150(a), like compliance with
the corresponding provisions of the section
504 regulations for federally conducted pro-
grams, would in most cases not result in
undue financial and administrative burdens
on a public entity. In determining whether
financial and administrative burdens are
undue, all public entity resources available
for use in the funding and operation of the
service, program, or activity should be con-
sidered. The burden of proving that compli-
ance with paragraph (a) of § 35.150 would fun-
damentally alter the nature of a service, pro-
gram, or activity or would result in undue fi-
nancial and administrative burdens rests
with the public entity.

The decision that compliance would result
in such alteration or burdens must be made
by the head of the public entity or his or her
designee and must be accompanied by a writ-
ten statement of the reasons for reaching
that conclusion. The Department recognizes
the difficulty of identifying the official re-
sponsible for this determination, given the
variety of organizational forms that may be
taken by public entities and their compo-
nents. The intention of this paragraph is
that the determination must be made by a
high level official, no lower than a Depart-
ment head, having budgetary authority and
responsibility for making spending decisions.

Any person who believes that he or she or
any specific class of persons has been injured
by the public entity head’s decision or fail-
ure to make a decision may file a complaint
under the compliance procedures established
in subpart F.

Paragraph (b)(1) sets forth a number of
means by which program accessibility may
be achieved, including redesign of equip-
ment, reassignment of services to accessible
buildings, and provision of aides.

The Department wishes to clarify that,
consistent with longstanding interpretation
of section 504, carrying an individual with a
disability is considered an ineffective and
therefore an unacceptable method for
achieving program accessibility. Department
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of Health, Education, and Welfare, Office of
Civil Rights, Policy Interpretation No. 4, 43
FR 36035 (August 14, 1978). Carrying will be
permitted only in manifestly exceptional
cases, and only if all personnel who are per-
mitted to participate in carrying an individ-
ual with a disability are formally instructed
on the safest and least humiliating means of
carrying. ‘‘Manifestly exceptional’’ cases in
which carrying would be permitted might in-
clude, for example, programs conducted in
unique facilities, such as an oceanographic
vessel, for which structural changes and de-
vices necessary to adapt the facility for use
by individuals with mobility impairments
are unavailable or prohibitively expensive.
Carrying is not permitted as an alternative
to structural modifications such as installa-
tion of a ramp or a chairlift.

In choosing among methods, the public en-
tity shall give priority consideration to
those that will be consistent with provision
of services in the most integrated setting ap-
propriate to the needs of individuals with
disabilities. Structural changes in existing
facilities are required only when there is no
other feasible way to make the public enti-
ty’s program accessible. (It should be noted
that ‘‘structural changes’’ include all phys-
ical changes to a facility; the term does not
refer only to changes to structural features,
such as removal of or alteration to a load-
bearing structural member.) The require-
ments of § 35.151 for alterations apply to
structural changes undertaken to comply
with this section. The public entity may
comply with the program accessibility re-
quirement by delivering services at alternate
accessible sites or making home visits as ap-
propriate.

Historic Preservation Programs

In order to avoid possible conflict between
the congressional mandates to preserve his-
toric properties, on the one hand, and to
eliminate discrimination against individuals
with disabilities on the other, paragraph
(a)(2) provides that a public entity is not re-
quired to take any action that would threat-
en or destroy the historic significance of an
historic property. The special limitation on
program accessibility set forth in paragraph
(a)(2) is applicable only to historic preserva-
tion programs, as defined in § 35.104, that is,
programs that have preservation of historic
properties as a primary purpose. Narrow ap-
plication of the special limitation is justified
because of the inherent flexibility of the pro-
gram accessibility requirement. Where his-
toric preservation is not a primary purpose
of the program, the public entity is not re-
quired to use a particular facility. It can re-
locate all or part of its program to an acces-
sible facility, make home visits, or use other
standard methods of achieving program ac-
cessibility without making structural alter-

ations that might threaten or destroy sig-
nificant historic features of the historic
property. Thus, government programs lo-
cated in historic properties, such as an his-
toric State capitol, are not excused from the
requirement for program access.

Paragraph (a)(2), therefore, will apply only
to those programs that uniquely concern the
preservation and experience of the historic
property itself. Because the primary benefit
of an historic preservation program is the
experience of the historic property, para-
graph (b)(2) requires the public entity to give
priority to methods of providing program ac-
cessibility that permit individuals with dis-
abilities to have physical access to the his-
toric property. This priority on physical ac-
cess may also be viewed as a specific applica-
tion of the general requirement that the pub-
lic entity administer programs in the most
integrated setting appropriate to the needs
of qualified individuals with disabilities
(§ 35.130(d)). Only when providing physical ac-
cess would threaten or destroy the historic
significance of an historic property, or would
result in a fundamental alteration in the na-
ture of the program or in undue financial
and administrative burdens, may the public
entity adopt alternative methods for provid-
ing program accessibility that do not ensure
physical access. Examples of some alter-
native methods are provided in paragraph
(b)(2).

TIME PERIODS

Paragraphs (c) and (d) establish time peri-
ods for complying with the program acces-
sibility requirement. Like the regulations
for federally assisted programs (e.g., 28 CFR
41.57(b)), paragraph (c) requires the public
entity to make any necessary structural
changes in facilities as soon as practicable,
but in no event later than three years after
the effective date of this regulation.

The proposed rule provided that, aside
from structural changes, all other necessary
steps to achieve compliance with this part
must be taken within sixty days. The sixty
day period was taken from regulations im-
plementing section 504, which generally were
effective no more than thirty days after pub-
lication. Because this regulation will not be
effective until January 26, 1992, the Depart-
ment has concluded that no additional tran-
sition period for non-structural changes is
necessary, so the sixty day period has been
omitted in the final rule. Of course, this sec-
tion does not reduce or eliminate any obliga-
tions that are already applicable to a public
entity under section 504.

Where structural modifications are re-
quired, paragraph (d) requires that a transi-
tion plan be developed by an entity that em-
ploys 50 or more persons, within six months
of the effective date of this regulation. The
legislative history of title II of the ADA
makes it clear that, under title II, ‘‘local and
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state governments are required to provide
curb cuts on public streets.’’ Education and
Labor report at 84. As the rationale for the
provision of curb cuts, the House report ex-
plains, ‘‘The employment, transportation,
and public accommodation sections of * * *
(the ADA) would be meaningless if people
who use wheelchairs were not afforded the
opportunity to travel on and between the
streets.’’ Id. Section 35.151(e), which estab-
lishes accessibility requirements for new
construction and alterations, requires that
all newly constructed or altered streets,
roads, or highways must contain curb ramps
or other sloped areas at any intersection
having curbs or other barriers to entry from
a street level pedestrian walkway, and all
newly constructed or altered street level pe-
destrian walkways must have curb ramps or
other sloped areas at intersections to
streets, roads, or highways. A new paragraph
(d)(2) has been added to the final rule to clar-
ify the application of the general require-
ment for program accessibility to the provi-
sion of curb cuts at existing crosswalks. This
paragraph requires that the transition plan
include a schedule for providing curb ramps
or other sloped areas at existing pedestrian
walkways, giving priority to walkways serv-
ing entities covered by the Act, including
State and local government offices and fa-
cilities, transportation, public accommoda-
tions, and employers, followed by walkways
serving other areas. Pedestrian ‘‘walkways’’
include locations where access is required for
use of public transportation, such as bus
stops that are not located at intersections or
crosswalks.

Similarly, a public entity should provide
an adequate number of accessible parking
spaces in existing parking lots or garages
over which it has jurisdiction.

Paragraph (d)(3) provides that, if a public
entity has already completed a transition
plan required by a regulation implementing
section 504, the transition plan required by
this part will apply only to those policies
and practices that were not covered by the
previous transition plan. Some commenters
suggested that the transition plan should in-
clude all aspects of the public entity’s oper-
ations, including those that may have been
covered by a previous transition plan under
section 504. The Department believes that
such a duplicative requirement would be in-
appropriate. Many public entities may find,
however, that it will be simpler to include
all of their operations in the transition plan
than to attempt to identify and exclude spe-
cifically those that were addressed in a pre-
vious plan. Of course, entities covered under
section 504 are not shielded from their obli-
gations under that statute merely because
they are included under the transition plan
developed under this section.

Section 35.151 New Construction and
Alterations

Section 35.151 provides that those buildings
that are constructed or altered by, on behalf
of, or for the use of a public entity shall be
designed, constructed, or altered to be read-
ily accessible to and usable by individuals
with disabilities if the construction was
commenced after the effective date of this
part. Facilities under design on that date
will be governed by this section if the date
that bids were invited falls after the effec-
tive date. This interpretation is consistent
with Federal practice under section 504.

Section 35.151(c) establishes two standards
for accessible new construction and alter-
ation. Under paragraph (c), design, construc-
tion, or alteration of facilities in conform-
ance with the Uniform Federal Accessibility
Standards (UFAS) or with the Americans
with Disabilities Act Accessibility Guide-
lines for Buildings and Facilities (herein-
after ADAAG) shall be deemed to comply
with the requirements of this section with
respect to those facilities except that, if
ADAAG is chosen, the elevator exemption
contained at §§ 36.40l(d) and 36.404 does not
apply. ADAAG is the standard for private
buildings and was issued as guidelines by the
Architectural and Transportation Barriers
Compliance Board (ATBCB) under title III of
the ADA. It has been adopted by the Depart-
ment of Justice and is published as appendix
A to the Department’s title III rule in to-
day’s FEDERAL REGISTER. Departures from
particular requirements of these standards
by the use of other methods shall be per-
mitted when it is clearly evident that equiv-
alent access to the facility or part of the fa-
cility is thereby provided. Use of two stand-
ards is a departure from the proposed rule.

The proposed rule adopted UFAS as the
only interim accessibility standard because
that standard was referenced by the regula-
tions implementing section 504 of the Reha-
bilitation Act promulgated by most Federal
funding agencies. It is, therefore, familiar to
many State and local government entities
subject to this rule. The Department, how-
ever, received many comments objecting to
the adoption of UFAS. Commenters pointed
out that, except for the elevator exemption,
UFAS is not as stringent as ADAAG. Others
suggested that the standard should be the
same to lessen confusion.

Section 204(b) of the Act states that title II
regulations must be consistent not only with
section 504 regulations but also with ‘‘this
Act.’’ Based on this provision, the Depart-
ment has determined that a public entity
should be entitled to choose to comply either
with ADAAG or UFAS.

Public entities who choose to follow
ADAAG, however, are not entitled to the ele-
vator exemption contained in title III of the
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Act and implemented in the title III regula-
tion at § 36.401(d) for new construction and
§ 36.404 for alterations. Section 303(b) of title
III states that, with some exceptions, ele-
vators are not required in facilities that are
less than three stories or have less than 3000
square feet per story. The section 504 stand-
ard, UFAS, contains no such exemption. Sec-
tion 501 of the ADA makes clear that nothing
in the Act may be construed to apply a lesser
standard to public entities than the stand-
ards applied under section 504. Because per-
mitting the elevator exemption would clear-
ly result in application of a lesser standard
than that applied under section 504, para-
graph (c) states that the elevator exemption
does not apply when public entities choose to
follow ADAAG. Thus, a two-story court-
house, whether built according to UFAS or
ADAAG, must be constructed with an eleva-
tor. It should be noted that Congress did not
include an elevator exemption for public
transit facilities covered by subtitle B of
title II, which covers public transportation
provided by public entities, providing further
evidence that Congress intended that public
buildings have elevators.

Section 504 of the ADA requires the ATBCB
to issue supplemental Minimum Guidelines
and Requirements for Accessible Design of
buildings and facilities subject to the Act,
including title II. Section 204(c) of the ADA
provides that the Attorney General shall
promulgate regulations implementing title
II that are consistent with the ATBCB’s ADA
guidelines. The ATBCB has announced its in-
tention to issue title II guidelines in the fu-
ture. The Department anticipates that, after
the ATBCB’s title II guidelines have been
published, this rule will be amended to adopt
new accessibility standards consistent with
the ATBCB’s rulemaking. Until that time,
however, public entities will have a choice of
following UFAS or ADAAG, without the ele-
vator exemption.

Existing buildings leased by the public en-
tity after the effective date of this part are
not required by the regulation to meet acces-
sibility standards simply by virtue of being
leased. They are subject, however, to the
program accessibility standard for existing
facilities in § 35.150. To the extent the build-
ings are newly constructed or altered, they
must also meet the new construction and al-
teration requirements of § 35.151.

The Department received many comments
urging that the Department require that
public entities lease only accessible build-
ings. Federal practice under section 504 has
always treated newly leased buildings as sub-
ject to the existing facility program acces-
sibility standard. Section 204(b) of the Act
states that, in the area of ‘‘program acces-
sibility, existing facilities,’’ the title II regu-
lations must be consistent with section 504
regulations. Thus, the Department has
adopted the section 504 principles for these

types of leased buildings. Unlike the con-
struction of new buildings where architec-
tural barriers can be avoided at little or no
cost, the application of new construction
standards to an existing building being
leased raises the same prospect of retro-
fitting buildings as the use of an existing
Federal facility, and the same program ac-
cessibility standard should apply to both
owned and leased existing buildings. Simi-
larly, requiring that public entities only
lease accessible space would significantly re-
strict the options of State and local govern-
ments in seeking leased space, which would
be particularly burdensome in rural or
sparsely populated areas.

On the other hand, the more accessible the
leased space is, the fewer structural modi-
fications will be required in the future for
particular employees whose disabilities may
necessitate barrier removal as a reasonable
accommodation. Pursuant to the require-
ments for leased buildings contained in the
Minimum Guidelines and Requirements for
Accessible Design published under the Archi-
tectural Barriers Act by the ATBCB, 36 CFR
1190.34, the Federal Government may not
lease a building unless it contains (1) One ac-
cessible route from an accessible entrance to
those areas in which the principal activities
for which the building is leased are con-
ducted, (2) accessible toilet facilities, and (3)
accessible parking facilities, if a parking
area is included within the lease (36 CFR
1190.34). Although these requirements are not
applicable to buildings leased by public enti-
ties covered by this regulation, such entities
are encouraged to look for the most acces-
sible space available to lease and to attempt
to find space complying at least with these
minimum Federal requirements.

Section 35.151(d) gives effect to the intent
of Congress, expressed in section 504(c) of the
Act, that this part recognize the national in-
terest in preserving significant historic
structures. Commenters criticized the De-
partment’s use of descriptive terms in the
proposed rule that are different from those
used in the ADA to describe eligible historic
properties. In addition, some commenters
criticized the Department’s decision to use
the concept of ‘‘substantially impairing’’ the
historic features of a property, which is a
concept employed in regulations implement-
ing section 504 of the Rehabilitation Act of
1973. Those commenters recommended that
the Department adopt the criteria of ‘‘ad-
verse effect’’ published by the Advisory
Council on Historic Preservation under the
National Historic Preservation Act, 36 CFR
800.9, as the standard for determining wheth-
er an historic property may be altered.

The Department agrees with these com-
ments to the extent that they suggest that
the language of the rule should conform to
the language employed by Congress in the
ADA. A definition of ‘‘historic property,’’

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00452 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



459

Department of Justice Pt. 35, App. A

drawn from section 504 of the ADA, has been
added to § 35.104 to clarify that the term ap-
plies to those properties listed or eligible for
listing in the National Register of Historic
Places, or properties designated as historic
under State or local law.

The Department intends that the excep-
tion created by this section be applied only
in those very rare situations in which it is
not possible to provide access to an historic
property using the special access provisions
established by UFAS and ADAAG. Therefore,
paragraph (d)(1) of § 35.151 has been revised to
clearly state that alterations to historic
properties shall comply, to the maximum ex-
tent feasible, with section 4.1.7 of UFAS or
section 4.1.7 of ADAAG. Paragraph (d)(2) has
been revised to provide that, if it has been
determined under the procedures established
in UFAS and ADAAG that it is not feasible
to provide physical access to an historic
property in a manner that will not threaten
or destroy the historic significance of the
property, alternative methods of access shall
be provided pursuant to the requirements of
§ 35.150.

In response to comments, the Department
has added to the final rule a new paragraph
(e) setting out the requirements of § 36.151 as
applied to curb ramps. Paragraph (e) is taken
from the statement contained in the pre-
amble to the proposed rule that all newly
constructed or altered streets, roads, and
highways must contain curb ramps at any
intersection having curbs or other barriers
to entry from a street level pedestrian walk-
way, and that all newly constructed or al-
tered street level pedestrian walkways must
have curb ramps at intersections to streets,
roads, or highways.

Subpart E—Communications

Section 35.160 General

Section 35.160 requires the public entity to
take such steps as may be necessary to en-
sure that communications with applicants,
participants, and members of the public with
disabilities are as effective as communica-
tions with others.

Paragraph (b)(1) requires the public entity
to furnish appropriate auxiliary aids and
services when necessary to afford an individ-
ual with a disability an equal opportunity to
participate in, and enjoy the benefits of, the
public entity’s service, program, or activity.
The public entity must provide an oppor-
tunity for individuals with disabilities to re-
quest the auxiliary aids and services of their
choice. This expressed choice shall be given
primary consideration by the public entity
(§ 35.160(b)(2)). The public entity shall honor
the choice unless it can demonstrate that
another effective means of communication
exists or that use of the means chosen would
not be required under § 35.164.

Deference to the request of the individual
with a disability is desirable because of the
range of disabilities, the variety of auxiliary
aids and services, and different cir-
cumstances requiring effective communica-
tion. For instance, some courtrooms are now
equipped for ‘‘computer-assisted tran-
scripts,’’ which allow virtually instanta-
neous transcripts of courtroom argument
and testimony to appear on displays. Such a
system might be an effective auxiliary aid or
service for a person who is deaf or has a
hearing loss who uses speech to commu-
nicate, but may be useless for someone who
uses sign language.

Although in some circumstances a notepad
and written materials may be sufficient to
permit effective communication, in other
circumstances they may not be sufficient.
For example, a qualified interpreter may be
necessary when the information being com-
municated is complex, or is exchanged for a
lengthy period of time. Generally, factors to
be considered in determining whether an in-
terpreter is required include the context in
which the communication is taking place,
the number of people involved, and the im-
portance of the communication.

Several commenters asked that the rule
clarify that the provision of readers is some-
times necessary to ensure access to a public
entity’s services, programs or activities.
Reading devices or readers should be pro-
vided when necessary for equal participation
and opportunity to benefit from any govern-
mental service, program, or activity, such as
reviewing public documents, examining de-
monstrative evidence, and filling out voter
registration forms or forms needed to receive
public benefits. The importance of providing
qualified readers for examinations adminis-
tered by public entities is discussed under
§ 35.130. Reading devices and readers are ap-
propriate auxiliary aids and services where
necessary to permit an individual with a dis-
ability to participate in or benefit from a
service, program, or activity.

Section 35.160(b)(2) of the proposed rule,
which provided that a public entity need not
furnish individually prescribed devices, read-
ers for personal use or study, or other de-
vices of a personal nature, has been deleted
in favor of a new section in the final rule on
personal devices and services (see § 35.135).

In response to comments, the term ‘‘auxil-
iary aids and services’’ is used in place of
‘‘auxiliary aids’’ in the final rule. This
phrase better reflects the range of aids and
services that may be required under this sec-
tion.

A number of comments raised questions
about the extent of a public entity’s obliga-
tion to provide access to television program-
ming for persons with hearing impairments.
Television and videotape programming pro-
duced by public entities are covered by this
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section. Access to audio portions of such pro-
gramming may be provided by closed cap-
tioning.

Section 35.161 Telecommunication Devices for
the Deaf (TDD’s)

Section 35.161 requires that, where a public
entity communicates with applicants and
beneficiaries by telephone, TDD’s or equally
effective telecommunication systems be used
to communicate with individuals with im-
paired speech or hearing.

Problems arise when a public entity which
does not have a TDD needs to communicate
with an individual who uses a TDD or vice
versa. Title IV of the ADA addresses this
problem by requiring establishment of tele-
phone relay services to permit communica-
tions between individuals who communicate
by TDD and individuals who communicate
by the telephone alone. The relay services
required by title IV would involve a relay op-
erator using both a standard telephone and a
TDD to type the voice messages to the TDD
user and read the TDD messages to the
standard telephone user.

Section 204(b) of the ADA requires that the
regulation implementing title II with re-
spect to communications be consistent with
the Department’s regulation implementing
section 504 for its federally conducted pro-
grams and activities at 28 CFR part 39. Sec-
tion 35.161, which is taken from § 39.160(a)(2)
of that regulation, requires the use of TDD’s
or equally effective telecommunication sys-
tems for communication with people who use
TDD’s. Of course, where relay services, such
as those required by title IV of the ADA are
available, a public entity may use those
services to meet the requirements of this
section.

Many commenters were concerned that
public entities should not rely heavily on the
establishment of relay services. The com-
menters explained that while relay services
would be of vast benefit to both public enti-
ties and individuals who use TDD’s, the serv-
ices are not sufficient to provide access to
all telephone services. First, relay systems
do not provide effective access to the in-
creasingly popular automated systems that
require the caller to respond by pushing a
button on a touch tone phone. Second, relay
systems cannot operate fast enough to con-
vey messages on answering machines, or to
permit a TDD user to leave a recorded mes-
sage. Third, communication through relay
systems may not be appropriate in cases of
crisis lines pertaining to rape, domestic vio-
lence, child abuse, and drugs. The Depart-
ment believes that it is more appropriate for
the Federal Communications Commission to
address these issues in its rulemaking under
title IV.

Some commenters requested that those en-
tities with frequent contacts with clients
who use TDD’s have on-site TDD’s to provide

for direct communication between the entity
and the individual. The Department encour-
ages those entities that have extensive tele-
phone contact with the public such as city
halls, public libraries, and public aid offices,
to have TDD’s to insure more immediate ac-
cess. Where the provision of telephone serv-
ice is a major function of the entity, TDD’s
should be available.

Section 35.162 Telephone Emergency Services

Many public entities provide telephone
emergency services by which individuals can
seek immediate assistance from police, fire,
ambulance, and other emergency services.
These telephone emergency services—includ-
ing ‘‘911’’ services—are clearly an important
public service whose reliability can be a
matter of life or death. The legislative his-
tory of title II specifically reflects congres-
sional intent that public entities must en-
sure that telephone emergency services, in-
cluding 911 services, be accessible to persons
with impaired hearing and speech through
telecommunication technology (Conference
report at 67; Education and Labor report at
84–85).

Proposed § 35.162 mandated that public en-
tities provide emergency telephone services
to persons with disabilities that are ‘‘func-
tionally equivalent’’ to voice services pro-
vided to others. Many commenters urged the
Department to revise the section to make
clear that direct access to telephone emer-
gency services is required by title II of the
ADA as indicated by the legislative history
(Conference report at 67–68; Education and
Labor report at 85). In response, the final
rule mandates ‘‘direct access,’’ instead of
‘‘access that is functionally equivalent’’ to
that provided to all other telephone users.
Telephone emergency access through a third
party or through a relay service would not
satisfy the requirement for direct access.

Several commenters asked about a sepa-
rate seven-digit emergency call number for
the 911 services. The requirement for direct
access disallows the use of a separate seven-
digit number where 911 service is available.
Separate seven-digit emergency call num-
bers would be unfamiliar to many individ-
uals and also more burdensome to use. A
standard emergency 911 number is easier to
remember and would save valuable time
spent in searching in telephone books for a
local seven-digit emergency number.

Many commenters requested the establish-
ment of minimum standards of service (e.g.,
the quantity and location of TDD’s and com-
puter modems needed in a given emergency
center). Instead of establishing these scoping
requirements, the Department has estab-
lished a performance standard through the
mandate for direct access.

Section 35.162 requires public entities to
take appropriate steps, including equipping
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their emergency systems with modern tech-
nology, as may be necessary to promptly re-
ceive and respond to a call from users of
TDD’s and computer modems. Entities are
allowed the flexibility to determine what is
the appropriate technology for their particu-
lar needs. In order to avoid mandating use of
particular technologies that may become
outdated, the Department has eliminated the
references to the Baudot and ASCII formats
in the proposed rule.

Some commenters requested that the sec-
tion require the installation of a voice am-
plification device on the handset of the dis-
patcher’s telephone to amplify the dispatch-
er’s voice. In an emergency, a person who
has a hearing loss may be using a telephone
that does not have an amplification device.
Installation of speech amplification devices
on the handsets of the dispatchers’ tele-
phones would respond to that situation. The
Department encourages their use.

Several commenters emphasized the need
for proper maintenance of TDD’s used in
telephone emergency services. Section 35.133,
which mandates maintenance of accessible
features, requires public entities to maintain
in operable working condition TDD’s and
other devices that provide direct access to
the emergency system.

Section 35.163 Information and Signage

Section 35.163(a) requires the public entity
to provide information to individuals with
disabilities concerning accessible services,
activities, and facilities. Paragraph (b) re-
quires the public entity to provide signage at
all inaccessible entrances to each of its fa-
cilities that directs users to an accessible en-
trance or to a location with information
about accessible facilities.

Several commenters requested that, where
TDD-equipped pay phones or portable TDD’s
exist, clear signage should be posted indicat-
ing the location of the TDD. The Department
believes that this is required by paragraph
(a). In addition, the Department recommends
that, in large buildings that house TDD’s, di-
rectional signage indicating the location of
available TDD’s should be placed adjacent to
banks of telephones that do not contain a
TDD.

Section 35.164 Duties

Section 35.164, like paragraph (a)(3) of
§ 35.150, is taken from the section 504 regula-
tions for federally conducted programs. Like
paragraph (a)(3), it limits the obligation of
the public entity to ensure effective commu-
nication in accordance with Davis and the
circuit court opinions interpreting it. It also
includes specific requirements for determin-
ing the existence of undue financial and ad-
ministrative burdens. The preamble discus-
sion of § 35.150(a) regarding that determina-
tion is applicable to this section and further

explains the public entity’s obligation to
comply with §§ 35.160–35.164. Because of the
essential nature of the services provided by
telephone emergency systems, the Depart-
ment assumes that § 35.164 will rarely be ap-
plied to § 35.162.

Subpart F—Compliance Procedures

Subpart F sets out the procedures for ad-
ministrative enforcement of this part. Sec-
tion 203 of the Act provides that the rem-
edies, procedures, and rights set forth in sec-
tion 505 of the Rehabilitation Act of 1973 (29
U.S.C. 794a) for enforcement of section 504 of
the Rehabilitation Act, which prohibits dis-
crimination on the basis of handicap in pro-
grams and activities that receive Federal fi-
nancial assistance, shall be the remedies,
procedures, and rights for enforcement of
title II. Section 505, in turn, incorporates by
reference the remedies, procedures, and
rights set forth in title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d to 2000d–4a). Title
VI, which prohibits discrimination on the
basis of race, color, or national origin in fed-
erally assisted programs, is enforced by the
Federal agencies that provide the Federal fi-
nancial assistance to the covered programs
and activities in question. If voluntary com-
pliance cannot be achieved, Federal agencies
enforce title VI either by the termination of
Federal funds to a program that is found to
discriminate, following an administrative
hearing, or by a referral to this Department
for judicial enforcement.

Title II of the ADA extended the require-
ments of section 504 to all services, pro-
grams, and activities of State and local gov-
ernments, not only those that receive Fed-
eral financial assistance. The House Com-
mittee on Education and Labor explained the
enforcement provisions as follows:

It is the Committee’s intent that adminis-
trative enforcement of section 202 of the leg-
islation should closely parallel the Federal
government’s experience with section 504 of
the Rehabilitation Act of 1973. The Attorney
General should use section 504 enforcement
procedures and the Department’s coordina-
tion role under Executive Order 12250 as
models for regulation in this area.

The Committee envisions that the Depart-
ment of Justice will identify appropriate
Federal agencies to oversee compliance ac-
tivities for State and local governments. As
with section 504, these Federal agencies, in-
cluding the Department of Justice, will re-
ceive, investigate, and where possible, re-
solve complaints of discrimination. If a Fed-
eral agency is unable to resolve a complaint
by voluntary means, * * * the major enforce-
ment sanction for the Federal government
will be referral of cases by these Federal
agencies to the Department of Justice.

The Department of Justice may then pro-
ceed to file suits in Federal district court. As
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with section 504, there is also a private right
of action for persons with disabilities, which
includes the full panoply of remedies. Again,
consistent with section 504, it is not the
Committee’s intent that persons with dis-
abilities need to exhaust Federal administra-
tive remedies before exercising their private
right of action.

Education & Labor report at 98. See also S.
Rep. No. 116, 101st Cong., 1st Sess., at 57–58
(1989).

Subpart F effectuates the congressional in-
tent by deferring to section 504 procedures
where those procedures are applicable, that
is, where a Federal agency has jurisdiction
under section 504 by virtue of its provision of
Federal financial assistance to the program
or activity in which the discrimination is al-
leged to have occurred. Deferral to the 504
procedures also makes the sanction of fund
termination available where necessary to
achieve compliance. Because the Civil Rights
Restoration Act (Pub. L. 100–259) extended
the application of section 504 to all of the op-
erations of the public entity receiving the
Federal financial assistance, many activities
of State and local governments are already
covered by section 504. The procedures in
subpart F apply to complaints concerning
services, programs, and activities of public
entities that are covered by the ADA.

Subpart G designates the Federal agencies
responsible for enforcing the ADA with re-
spect to specific components of State and
local government. It does not, however, dis-
place existing jurisdiction under section 504
of the various funding agencies. Individuals
may still file discrimination complaints
against recipients of Federal financial assist-
ance with the agencies that provide that as-
sistance, and the funding agencies will con-
tinue to process those complaints under
their existing procedures for enforcing sec-
tion 504. The substantive standards adopted
in this part for title II of the ADA are gen-
erally the same as those required under sec-
tion 504 for federally assisted programs, and
public entities covered by the ADA are also
covered by the requirements of section 504 to
the extent that they receive Federal finan-
cial assistance. To the extent that title II
provides greater protection to the rights of
individuals with disabilities, however, the
funding agencies will also apply the sub-
stantive requirements established under
title II and this part in processing com-
plaints covered by both this part and section
504, except that fund termination procedures
may be used only for violations of section
504.

Subpart F establishes the procedures to be
followed by the agencies designated in sub-
part G for processing complaints against
State and local government entities when
the designated agency does not have jurisdic-
tion under section 504.

Section 35.170 Complaints

Section 35.170 provides that any individual
who believes that he or she or a specific class
of individuals has been subjected to discrimi-
nation on the basis of disability by a public
entity may, by himself or herself or by an
authorized representative, file a complaint
under this part within 180 days of the date of
the alleged discrimination, unless the time
for filing is extended by the agency for good
cause. Although § 35.107 requires public enti-
ties that employ 50 or more persons to estab-
lish grievance procedures for resolution of
complaints, exhaustion of those procedures
is not a prerequisite to filing a complaint
under this section. If a complainant chooses
to follow the public entity’s grievance proce-
dures, however, any resulting delay may be
considered good cause for extending the time
allowed for filing a complaint under this
part.

Filing the complaint with any Federal
agency will satisfy the requirement for time-
ly filing. As explained below, a complaint
filed with an agency that has jurisdiction
under section 504 will be processed under the
agency’s procedures for enforcing section 504.

Some commenters objected to the com-
plexity of allowing complaints to be filed
with different agencies. The multiplicity of
enforcement jurisdiction is the result of fol-
lowing the statutorily mandated enforce-
ment scheme. The Department has, however,
attempted to simplify procedures for com-
plainants by making the Federal agency that
receives the complaint responsible for refer-
ring it to an appropriate agency.

The Department has also added a new
paragraph (c) to this section providing that a
complaint may be filed with any agency des-
ignated under subpart G of this part, or with
any agency that provides funding to the pub-
lic entity that is the subject of the com-
plaint, or with the Department of Justice.
Under § 35.171(a)(2), the Department of Jus-
tice will refer complaints for which it does
not have jurisdiction under section 504 to an
agency that does have jurisdiction under sec-
tion 504, or to the agency designated under
subpart G as responsible for complaints filed
against the public entity that is the subject
of the complaint or in the case of an employ-
ment complaint that is also subject to title
I of the Act, to the Equal Employment Op-
portunity Commission. Complaints filed
with the Department of Justice may be sent
to the Coordination and Review Section,
P.O. Box 66118, Civil Rights Division, U.S.
Department of Justice, Washington, DC
20035–6118.

Section 35.171 Acceptance of Complaints

Section 35.171 establishes procedures for
determining jurisdiction and responsibility
for processing complaints against public en-
tities. The final rule provides complainants
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an opportunity to file with the Federal fund-
ing agency of their choice. If that agency
does not have jurisdiction under section 504,
however, and is not the agency designated
under subpart G as responsible for that pub-
lic entity, the agency must refer the com-
plaint to the Department of Justice, which
will be responsible for referring it either to
an agency that does have jurisdiction under
section 504 or to the appropriate designated
agency, or in the case of an employment
complaint that is also subject to title I of
the Act, to the Equal Employment Oppor-
tunity Commission.

Whenever an agency receives a complaint
over which it has jurisdiction under section
504, it will process the complaint under its
section 504 procedures. When the agency des-
ignated under subpart G receives a com-
plaint for which it does not have jurisdiction
under section 504, it will treat the complaint
as an ADA complaint under the procedures
established in this subpart.

Section 35.171 also describes agency respon-
sibilities for the processing of employment
complaints. As described in connection with
§ 35.140, additional procedures regarding the
coordination of employment complaints will
be established in a coordination regulation
issued by DOJ and EEOC. Agencies with ju-
risdiction under section 504 for complaints
alleging employment discrimination also
covered by title I will follow the procedures
established by the coordination regulation
for those complaints. Complaints covered by
title I but not section 504 will be referred to
the EEOC, and complaints covered by this
part but not title I will be processed under
the procedures in this part.

Section 35.172 Resolution of Complaints

Section 35.172 requires the designated
agency to either resolve the complaint or
issue to the complainant and the public en-
tity a Letter of Findings containing findings
of fact and conclusions of law and a descrip-
tion of a remedy for each violation found.

The Act requires the Department of Jus-
tice to establish administrative procedures
for resolution of complaints, but does not re-
quire complainants to exhaust these admin-
istrative remedies. The Committee Reports
make clear that Congress intended to pro-
vide a private right of action with the full
panoply of remedies for individual victims of
discrimination. Because the Act does not re-
quire exhaustion of administrative remedies,
the complainant may elect to proceed with a
private suit at any time.

Section 35.173 Voluntary Compliance
Agreements

Section 35.173 requires the agency to at-
tempt to resolve all complaints in which it
finds noncompliance through voluntary com-

pliance agreements enforceable by the Attor-
ney General.

Section 35.174 Referral

Section 35.174 provides for referral of the
matter to the Department of Justice if the
agency is unable to obtain voluntary compli-
ance.

Section 35.175 Attorney’s Fees

Section 35.175 states that courts are au-
thorized to award attorneys fees, including
litigation expenses and costs, as provided in
section 505 of the Act. Litigation expenses
include items such as expert witness fees,
travel expenses, etc. The Judiciary Commit-
tee Report specifies that such items are in-
cluded under the rubric of ‘‘attorneys fees’’
and not ‘‘costs’’ so that such expenses will be
assessed against a plaintiff only under the
standard set forth in Christiansburg Garment
Co. v. Equal Employment Opportunity Commis-
sion, 434 U.S. 412 (1978). (Judiciary report at
73.)

Section 35.176 Alternative Means of Dispute
Resolution

Section 35.176 restates section 513 of the
Act, which encourages use of alternative
means of dispute resolution.

Section 35.177 Effect of Unavailability of
Technical Assistance

Section 35.177 explains that, as provided in
section 506(e) of the Act, a public entity is
not excused from compliance with the re-
quirements of this part because of any fail-
ure to receive technical assistance.

Section 35.178 State Immunity

Section 35.178 restates the provision of sec-
tion 502 of the Act that a State is not im-
mune under the eleventh amendment to the
Constitution of the United States from an
action in Federal or State court for viola-
tions of the Act, and that the same remedies
are available for any such violations as are
available in an action against an entity
other than a State.

Subpart G—Designated Agencies

Section 35.190 Designated Agencies

Subpart G designates the Federal agencies
responsible for investigating complaints
under this part. At least 26 agencies cur-
rently administer programs of Federal finan-
cial assistance that are subject to the non-
discrimination requirements of section 504 as
well as other civil rights statutes. A major-
ity of these agencies administer modest pro-
grams of Federal financial assistance and/or
devote minimal resources exclusively to ‘‘ex-
ternal’’ civil rights enforcement activities.
Under Executive Order 12250, the Department
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of Justice has encouraged the use of delega-
tion agreements under which certain civil
rights compliance responsibilities for a class
of recipients funded by more than one agen-
cy are delegated by an agency or agencies to
a ‘‘lead’’ agency. For example, many agen-
cies that fund institutions of higher edu-
cation have signed agreements that des-
ignate the Department of Education as the
‘‘lead’’ agency for this class of recipients.

The use of delegation agreements reduces
overlap and duplication of effort, and there-
by strengthens overall civil rights enforce-
ment. However, the use of these agreements
to date generally has been limited to edu-
cation and health care recipients. These
classes of recipients are funded by numerous
agencies and the logical connection to a lead
agency is clear (e.g., the Department of Edu-
cation for colleges and universities, and the
Department of Health and Human Services
for hospitals).

The ADA’s expanded coverage of State and
local government operations further com-
plicates the process of establishing Federal
agency jurisdiction for the purpose of inves-
tigating complaints of discrimination on the
basis of disability. Because all operations of
public entities now are covered irrespective
of the presence or absence of Federal finan-
cial assistance, many additional State and
local government functions and organiza-
tions now are subject to Federal jurisdiction.
In some cases, there is no historical or single
clear-cut subject matter relationship with a
Federal agency as was the case in the edu-
cation example described above. Further, the
33,000 governmental jurisdictions subject to
the ADA differ greatly in their organization,
making a detailed and workable division of
Federal agency jurisdiction by individual
State, county, or municipal entity unrealis-
tic.

This regulation applies the delegation con-
cept to the investigation of complaints of
discrimination on the basis of disability by
public entities under the ADA. It designates
eight agencies, rather than all agencies cur-
rently administering programs of Federal fi-
nancial assistance, as responsible for inves-
tigating complaints under this part. These
‘‘designated agencies’’ generally have the
largest civil rights compliance staffs, the
most experience in complaint investigations
and disability issues, and broad yet clear
subject area responsibilities. This division of
responsibilities is made functionally rather
than by public entity type or name designa-
tion. For example, all entities (regardless of
their title) that exercise responsibilities,
regulate, or administer services or programs
relating to lands and natural resources fall
within the jurisdiction of the Department of
Interior.

Complaints under this part will be inves-
tigated by the designated agency most close-
ly related to the functions exercised by the

governmental component against which the
complaint is lodged. For example, a com-
plaint against a State medical board, where
such a board is a recognizable entity, will be
investigated by the Department of Health
and Human Services (the designated agency
for regulatory activities relating to the pro-
vision of health care), even if the board is
part of a general umbrella department of
planning and regulation (for which the De-
partment of Justice is the designated agen-
cy). If two or more agencies have apparent
responsibility over a complaint, § 35.190(c)
provides that the Assistant Attorney Gen-
eral shall determine which one of the agen-
cies shall be the designated agency for pur-
poses of that complaint.

Thirteen commenters, including four pro-
posed designated agencies, addressed the De-
partment of Justice’s identification in the
proposed regulation of nine ‘‘designated
agencies’’ to investigate complaints under
this part. Most comments addressed the pro-
posed specific delegations to the various in-
dividual agencies. The Department of Jus-
tice agrees with several commenters who
pointed out that responsibility for ‘‘historic
and cultural preservation’’ functions appro-
priately belongs with the Department of In-
terior rather than the Department of Edu-
cation. The Department of Justice also
agrees with the Department of Education
that ‘‘museums’’ more appropriately should
be delegated to the Department of Interior,
and that ‘‘preschool and daycare programs’’
more appropriately should be assigned to the
Department of Health and Human Services,
rather than to the Department of Education.
The final rule reflects these decisions.

The Department of Commerce opposed its
listing as the designated agency for ‘‘com-
merce and industry, including general eco-
nomic development, banking and finance,
consumer protection, insurance, and small
business’’. The Department of Commerce
cited its lack of a substantial existing sec-
tion 504 enforcement program and experience
with many of the specific functions to be del-
egated. The Department of Justice accedes
to the Department of Commerce’s position,
and has assigned itself as the designated
agency for these functions.

In response to a comment from the Depart-
ment of Health and Human Services, the reg-
ulation’s category of ‘‘medical and nursing
schools’’ has been clarified to read ‘‘schools
of medicine, dentistry, nursing, and other
health-related fields’’. Also in response to a
comment from the Department of Health and
Human Services, ‘‘correctional institutions’’
have been specifically added to the public
safety and administration of justice func-
tions assigned to the Department of Justice.

The regulation also assigns the Depart-
ment of Justice as the designated agency re-
sponsible for all State and local government
functions not assigned to other designated
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agencies. The Department of Justice, under
an agreement with the Department of the
Treasury, continues to receive and coordi-
nate the investigation of complaints filed
under the Revenue Sharing Act. This entitle-
ment program, which was terminated in 1986,
provided civil rights compliance jurisdiction
for a wide variety of complaints regarding
the use of Federal funds to support various
general activities of local governments. In
the absence of any similar program of Fed-
eral financial assistance administered by an-
other Federal agency, placement of des-
ignated agency responsibilities for mis-
cellaneous and otherwise undesignated func-
tions with the Department of Justice is an
appropriate continuation of current practice.

The Department of Education objected to
the proposed rule’s inclusion of the func-
tional area of ‘‘arts and humanities’’ within
its responsibilities, and the Department of
Housing and Urban Development objected to
its proposed designation as responsible for
activities relating to rent control, the real
estate industry, and housing code enforce-
ment. The Department has deleted these
areas from the lists assigned to the Depart-
ments of Education and Housing and Urban
Development, respectively, and has added a
new paragraph (c) to § 35.190, which provides
that the Department of Justice may assign
responsibility for components of State or
local governments that exercise responsibil-
ities, regulate, or administer services, pro-
grams, or activities relating to functions not
assigned to specific designated agencies by
paragraph (b) of this section to other appro-
priate agencies. The Department believes
that this approach will provide more flexibil-
ity in determining the appropriate agency
for investigation of complaints involving
those components of State and local govern-
ments not specifically addressed by the list-
ings in paragraph (b). As provided in §§ 35.170
and 35.171, complaints filed with the Depart-
ment of Justice will be referred to the appro-
priate agency.

Several commenters proposed a stronger
role for the Department of Justice, espe-
cially with respect to the receipt and assign-
ment of complaints, and the overall monitor-
ing of the effectiveness of the enforcement
activities of Federal agencies. As discussed
above, §§ 35.170 and 35.171 have been revised
to provide for referral of complaints by the
Department of Justice to appropriate en-
forcement agencies. Also, language has been
added to § 35.190(a) of the final regulation
stating that the Assistant Attorney General
shall provide policy guidance and interpreta-
tions to designated agencies to ensure the
consistent and effective implementation of
this part.

PART 36—NONDISCRIMINATION
ON THE BASIS OF DISABILITY BY
PUBLIC ACCOMMODATIONS
AND IN COMMERCIAL FACILITIES

Subpart A—General

Sec.
36.101 Purpose.
36.102 Application.
36.103 Relationship to other laws.
36.104 Definitions.
36.105—36.199 [Reserved]

Subpart B—General Requirements

36.201 General.
36.202 Activities.
36.203 Integrated settings.
36.204 Administrative methods.
36.205 Association.
36.206 Retaliation or coercion.
36.207 Places of public accommodations lo-

cated in private residences.
36.208 Direct threat.
36.209 Illegal use of drugs.
36.210 Smoking.
36.211 Maintenance of accessible features.
36.212 Insurance.
36.213 Relationship of subpart B to subparts

C and D of this part.
36.214—36.299 [Reserved]

Subpart C—Specific Requirements

36.301 Eligibility criteria.
36.302 Modifications in policies, practices,

or procedures.
36.303 Auxiliary aids and services.
36.304 Removal of barriers.
36.305 Alternatives to barrier removal.
36.306 Personal devices and services.
36.307 Accessible or special goods.
36.308 Seating in assembly areas.
36.309 Examinations and courses.
36.310 Transportation provided by public ac-

commodations.
36.311—36.399 [Reserved]

Subpart D—New Construction and
Alterations

36.401 New construction.
36.402 Alterations.
36.403 Alterations: Path of travel.
36.404 Alterations: Elevator exemption.
36.405 Alterations: Historic preservation.
36.406 Standards for new construction and

alterations.
36.407 Temporary suspension of certain de-

tectable warning requirements.
36.408—36.499 [Reserved]

Subpart E—Enforcement

36.501 Private suits.
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36.502 Investigations and compliance re-
views.

36.503 Suit by the Attorney General.
36.504 Relief.
36.505 Attorneys fees.
36.506 Alternative means of dispute resolu-

tion.
36.507 Effect of unavailability of technical

assistance.
36.508 Effective date.
36.509—36.599 [Reserved]

Subpart F—Certification of State Laws or
Local Building Codes

36.601 Definitions.
36.602 General rule.
36.603 Filing a request for certification.
36.604 Preliminary determination.
36.605 Procedure following preliminary de-

termination of equivalency.
36.606 Procedure following preliminary de-

nial of certification.
36.607 Effect of certification.
36.608 Guidance concerning model codes.
APPENDIX A TO PART 36—STANDARDS FOR AC-

CESSIBLE DESIGN
APPENDIX B TO PART 36—PREAMBLE TO REGU-

LATION ON NONDISCRIMINATION ON THE
BASIS OF DISABILITY BY PUBLIC ACCOM-
MODATIONS AND IN COMMERCIAL FACILI-
TIES (PUBLISHED JULY 26, 1991)

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510;
42 U.S.C. 12186(b).

SOURCE: Order No. 1513–91, 56 FR 35592, July
26, 1991, unless otherwise noted.

Subpart A—General
§ 36.101 Purpose.

The purpose of this part is to imple-
ment title III of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12181),
which prohibits discrimination on the
basis of disability by public accom-
modations and requires places of public
accommodation and commercial facili-
ties to be designed, constructed, and al-
tered in compliance with the acces-
sibility standards established by this
part.

§ 36.102 Application.
(a) General. This part applies to any—
(1) Public accommodation;
(2) Commercial facility; or
(3) Private entity that offers exami-

nations or courses related to applica-
tions, licensing, certification, or
credentialing for secondary or post-
secondary education, professional, or
trade purposes.

(b) Public accommodations. (1) The re-
quirements of this part applicable to
public accommodations are set forth in
subparts B, C, and D of this part.

(2) The requirements of subparts B
and C of this part obligate a public ac-
commodation only with respect to the
operations of a place of public accom-
modation.

(3) The requirements of subpart D of
this part obligate a public accommoda-
tion only with respect to—

(i) A facility used as, or designed or
constructed for use as, a place of public
accommodation; or

(ii) A facility used as, or designed and
constructed for use as, a commercial
facility.

(c) Commercial facilities. The require-
ments of this part applicable to com-
mercial facilities are set forth in sub-
part D of this part.

(d) Examinations and courses. The re-
quirements of this part applicable to
private entities that offer examina-
tions or courses as specified in para-
graph (a) of this section are set forth in
§ 36.309.

(e) Exemptions and exclusions. This
part does not apply to any private club
(except to the extent that the facilities
of the private club are made available
to customers or patrons of a place of
public accommodation), or to any reli-
gious entity or public entity.

§ 36.103 Relationship to other laws.
(a) Rule of interpretation. Except as

otherwise provided in this part, this
part shall not be construed to apply a
lesser standard than the standards ap-
plied under title V of the Rehabilita-
tion Act of 1973 (29 U.S.C. 791) or the
regulations issued by Federal agencies
pursuant to that title.

(b) Section 504. This part does not af-
fect the obligations of a recipient of
Federal financial assistance to comply
with the requirements of section 504 of
the Rehabilitation Act of 1973 (29
U.S.C. 794) and regulations issued by
Federal agencies implementing section
504.

(c) Other laws. This part does not in-
validate or limit the remedies, rights,
and procedures of any other Federal
laws, or State or local laws (including
State common law) that provide great-
er or equal protection for the rights of
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individuals with disabilities or individ-
uals associated with them.

§ 36.104 Definitions.

For purposes of this part, the term—
Act means the Americans with Dis-

abilities Act of 1990 (Pub. L. 101–336, 104
Stat. 327, 42 U.S.C. 12101–12213 and 47
U.S.C. 225 and 611).

Commerce means travel, trade, traffic,
commerce, transportation, or commu-
nication—

(1) Among the several States;
(2) Between any foreign country or

any territory or possession and any
State; or

(3) Between points in the same State
but through another State or foreign
country.

Commercial facilities means facilities—
(1) Whose operations will affect com-

merce;
(2) That are intended for nonresiden-

tial use by a private entity; and
(3) That are not—
(i) Facilities that are covered or ex-

pressly exempted from coverage under
the Fair Housing Act of 1968, as amend-
ed (42 U.S.C. 3601–3631);

(ii) Aircraft; or
(iii) Railroad locomotives, railroad

freight cars, railroad cabooses, com-
muter or intercity passenger rail cars
(including coaches, dining cars, sleep-
ing cars, lounge cars, and food service
cars), any other railroad cars described
in section 242 of the Act or covered
under title II of the Act, or railroad
rights-of-way. For purposes of this defi-
nition, ‘‘rail’’ and ‘‘railroad’’ have the
meaning given the term ‘‘railroad’’ in
section 202(e) of the Federal Railroad
Safety Act of 1970 (45 U.S.C. 431(e)).

Current illegal use of drugs means ille-
gal use of drugs that occurred recently
enough to justify a reasonable belief
that a person’s drug use is current or
that continuing use is a real and ongo-
ing problem.

Disability means, with respect to an
individual, a physical or mental im-
pairment that substantially limits one
or more of the major life activities of
such individual; a record of such an im-
pairment; or being regarded as having
such an impairment.

(1) The phrase physical or mental im-
pairment means—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine;

(ii) Any mental or psychological dis-
order such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities;

(iii) The phrase physical or mental
impairment includes, but is not limited
to, such contagious and noncontagious
diseases and conditions as orthopedic,
visual, speech, and hearing impair-
ments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, specific
learning disabilities, HIV disease
(whether symptomatic or asymp-
tomatic), tuberculosis, drug addiction,
and alcoholism;

(iv) The phrase physical or mental im-
pairment does not include homosexual-
ity or bisexuality.

(2) The phrase major life activities
means functions such as caring for
one’s self, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and working.

(3) The phrase has a record of such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) The phrase is regarded as having an
impairment means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a private entity as constituting
such a limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by a private entity as
having such an impairment.

(5) The term disability does not in-
clude—
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(i) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(ii) Compulsive gambling, kleptoma-
nia, or pyromania; or

(iii) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

Drug means a controlled substance,
as defined in schedules I through V of
section 202 of the Controlled Sub-
stances Act (21 U.S.C. 812).

Facility means all or any portion of
buildings, structures, sites, complexes,
equipment, rolling stock or other con-
veyances, roads, walks, passageways,
parking lots, or other real or personal
property, including the site where the
building, property, structure, or equip-
ment is located.

Illegal use of drugs means the use of
one or more drugs, the possession or
distribution of which is unlawful under
the Controlled Substances Act (21
U.S.C. 812). The term ‘‘illegal use of
drugs’’ does not include the use of a
drug taken under supervision by a li-
censed health care professional, or
other uses authorized by the Controlled
Substances Act or other provisions of
Federal law.

Individual with a disability means a
person who has a disability. The term
‘‘individual with a disability’’ does not
include an individual who is currently
engaging in the illegal use of drugs,
when the private entity acts on the
basis of such use.

Place of public accommodation means a
facility, operated by a private entity,
whose operations affect commerce and
fall within at least one of the following
categories—

(1) An inn, hotel, motel, or other
place of lodging, except for an estab-
lishment located within a building that
contains not more than five rooms for
rent or hire and that is actually occu-
pied by the proprietor of the establish-
ment as the residence of the proprietor;

(2) A restaurant, bar, or other estab-
lishment serving food or drink;

(3) A motion picture house, theater,
concert hall, stadium, or other place of
exhibition or entertainment;

(4) An auditorium, convention center,
lecture hall, or other place of public
gathering;

(5) A bakery, grocery store, clothing
store, hardware store, shopping center,
or other sales or rental establishment;

(6) A laundromat, dry-cleaner, bank,
barber shop, beauty shop, travel serv-
ice, shoe repair service, funeral parlor,
gas station, office of an accountant or
lawyer, pharmacy, insurance office,
professional office of a health care pro-
vider, hospital, or other service estab-
lishment;

(7) A terminal, depot, or other sta-
tion used for specified public transpor-
tation;

(8) A museum, library, gallery, or
other place of public display or collec-
tion;

(9) A park, zoo, amusement park, or
other place of recreation;

(10) A nursery, elementary, second-
ary, undergraduate, or postgraduate
private school, or other place of edu-
cation;

(11) A day care center, senior citizen
center, homeless shelter, food bank,
adoption agency, or other social serv-
ice center establishment; and

(12) A gymnasium, health spa, bowl-
ing alley, golf course, or other place of
exercise or recreation.

Private club means a private club or
establishment exempted from coverage
under title II of the Civil Rights Act of
1964 (42 U.S.C. 2000a(e)).

Private entity means a person or en-
tity other than a public entity.

Public accommodation means a private
entity that owns, leases (or leases to),
or operates a place of public accommo-
dation.

Public entity means—
(1) Any State or local government;
(2) Any department, agency, special

purpose district, or other instrumen-
tality of a State or States or local gov-
ernment; and

(3) The National Railroad Passenger
Corporation, and any commuter au-
thority (as defined in section 103(8) of
the Rail Passenger Service Act). (45
U.S.C. 541)

Qualified interpreter means an inter-
preter who is able to interpret effec-
tively, accurately and impartially both
receptively and expressively, using any
necessary specialized vocabulary.
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Readily achievable means easily ac-
complishable and able to be carried out
without much difficulty or expense. In
determining whether an action is read-
ily achievable factors to be considered
include—

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-
ation, including crime prevention
measures; or the impact otherwise of
the action upon the operation of the
site;

(3) The geographic separateness, and
the administrative or fiscal relation-
ship of the site or sites in question to
any parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect to
the number of its employees; the num-
ber, type, and location of its facilities;
and

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity, including the com-
position, structure, and functions of
the workforce of the parent corpora-
tion or entity.

Religious entity means a religious or-
ganization, including a place of wor-
ship.

Service animal means any guide dog,
signal dog, or other animal individ-
ually trained to do work or perform
tasks for the benefit of an individual
with a disability, including, but not
limited to, guiding individuals with
impaired vision, alerting individuals
with impaired hearing to intruders or
sounds, providing minimal protection
or rescue work, pulling a wheelchair,
or fetching dropped items.

Specified public transportation means
transportation by bus, rail, or any
other conveyance (other than by air-
craft) that provides the general public
with general or special service (includ-
ing charter service) on a regular and
continuing basis.

State means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,

American Samoa, the Virgin Islands,
the Trust Territory of the Pacific Is-
lands, and the Commonwealth of the
Northern Mariana Islands.

Undue burden means significant dif-
ficulty or expense. In determining
whether an action would result in an
undue burden, factors to be considered
include—

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-
ation, including crime prevention
measures; or the impact otherwise of
the action upon the operation of the
site;

(3) The geographic separateness, and
the administrative or fiscal relation-
ship of the site or sites in question to
any parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect to
the number of its employees; the num-
ber, type, and location of its facilities;
and

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity, including the com-
position, structure, and functions of
the workforce of the parent corpora-
tion or entity.

§§ 36.105—36.199 [Reserved]

Subpart B—General Requirements

§ 36.201 General.

(a) Prohibition of discrimination. No in-
dividual shall be discriminated against
on the basis of disability in the full and
equal enjoyment of the goods, services,
facilities, privileges, advantages, or ac-
commodations of any place of public
accommodation by any private entity
who owns, leases (or leases to), or oper-
ates a place of public accommodation.

(b) Landlord and tenant responsibil-
ities. Both the landlord who owns the
building that houses a place of public
accommodation and the tenant who
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owns or operates the place of public ac-
commodation are public accommoda-
tions subject to the requirements of
this part. As between the parties, allo-
cation of responsibility for complying
with the obligations of this part may
be determined by lease or other con-
tract.

§ 36.202 Activities.

(a) Denial of participation. A public
accommodation shall not subject an in-
dividual or class of individuals on the
basis of a disability or disabilities of
such individual or class, directly, or
through contractual, licensing, or
other arrangements, to a denial of the
opportunity of the individual or class
to participate in or benefit from the
goods, services, facilities, privileges,
advantages, or accommodations of a
place of public accommodation.

(b) Participation in unequal benefit. A
public accommodation shall not afford
an individual or class of individuals, on
the basis of a disability or disabilities
of such individual or class, directly, or
through contractual, licensing, or
other arrangements, with the oppor-
tunity to participate in or benefit from
a good, service, facility, privilege, ad-
vantage, or accommodation that is not
equal to that afforded to other individ-
uals.

(c) Separate benefit. A public accom-
modation shall not provide an individ-
ual or class of individuals, on the basis
of a disability or disabilities of such in-
dividual or class, directly, or through
contractual, licensing, or other ar-
rangements with a good, service, facil-
ity, privilege, advantage, or accommo-
dation that is different or separate
from that provided to other individ-
uals, unless such action is necessary to
provide the individual or class of indi-
viduals with a good, service, facility,
privilege, advantage, or accommoda-
tion, or other opportunity that is as ef-
fective as that provided to others.

(d) Individual or class of individuals.
For purposes of paragraphs (a) through
(c) of this section, the term ‘‘individual
or class of individuals’’ refers to the
clients or customers of the public ac-
commodation that enters into the con-
tractual, licensing, or other arrange-
ment.

§ 36.203 Integrated settings.
(a) General. A public accommodation

shall afford goods, services, facilities,
privileges, advantages, and accom-
modations to an individual with a dis-
ability in the most integrated setting
appropriate to the needs of the individ-
ual.

(b) Opportunity to participate. Not-
withstanding the existence of separate
or different programs or activities pro-
vided in accordance with this subpart,
a public accommodation shall not deny
an individual with a disability an op-
portunity to participate in such pro-
grams or activities that are not sepa-
rate or different.

(c) Accommodations and services. (1)
Nothing in this part shall be construed
to require an individual with a disabil-
ity to accept an accommodation, aid,
service, opportunity, or benefit avail-
able under this part that such individ-
ual chooses not to accept.

(2) Nothing in the Act or this part au-
thorizes the representative or guardian
of an individual with a disability to de-
cline food, water, medical treatment,
or medical services for that individual.

§ 36.204 Administrative methods.
A public accommodation shall not,

directly or through contractual or
other arrangements, utilize standards
or criteria or methods of administra-
tion that have the effect of discrimi-
nating on the basis of disability, or
that perpetuate the discrimination of
others who are subject to common ad-
ministrative control.

§ 36.205 Association.
A public accommodation shall not

exclude or otherwise deny equal goods,
services, facilities, privileges, advan-
tages, accommodations, or other oppor-
tunities to an individual or entity be-
cause of the known disability of an in-
dividual with whom the individual or
entity is known to have a relationship
or association.

§ 36.206 Retaliation or coercion.
(a) No private or public entity shall

discriminate against any individual be-
cause that individual has opposed any
act or practice made unlawful by this
part, or because that individual made a
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charge, testified, assisted, or partici-
pated in any manner in an investiga-
tion, proceeding, or hearing under the
Act or this part.

(b) No private or public entity shall
coerce, intimidate, threaten, or inter-
fere with any individual in the exercise
or enjoyment of, or on account of his
or her having exercised or enjoyed, or
on account of his or her having aided
or encouraged any other individual in
the exercise or enjoyment of, any right
granted or protected by the Act or this
part.

(c) Illustrations of conduct prohib-
ited by this section include, but are not
limited to:

(1) Coercing an individual to deny or
limit the benefits, services, or advan-
tages to which he or she is entitled
under the Act or this part;

(2) Threatening, intimidating, or
interfering with an individual with a
disability who is seeking to obtain or
use the goods, services, facilities, privi-
leges, advantages, or accommodations
of a public accommodation;

(3) Intimidating or threatening any
person because that person is assisting
or encouraging an individual or group
entitled to claim the rights granted or
protected by the Act or this part to ex-
ercise those rights; or

(4) Retaliating against any person be-
cause that person has participated in
any investigation or action to enforce
the Act or this part.

§ 36.207 Places of public accommoda-
tion located in private residences.

(a) When a place of public accommo-
dation is located in a private residence,
the portion of the residence used exclu-
sively as a residence is not covered by
this part, but that portion used exclu-
sively in the operation of the place of
public accommodation or that portion
used both for the place of public ac-
commodation and for residential pur-
poses is covered by this part.

(b) The portion of the residence cov-
ered under paragraph (a) of this section
extends to those elements used to enter
the place of public accommodation, in-
cluding the homeowner’s front side-
walk, if any, the door or entryway, and
hallways; and those portions of the res-
idence, interior or exterior, available

to or used by customers or clients, in-
cluding restrooms.

§ 36.208 Direct threat.

(a) This part does not require a pub-
lic accommodation to permit an indi-
vidual to participate in or benefit from
the goods, services, facilities, privi-
leges, advantages and accommodations
of that public accommodation when
that individual poses a direct threat to
the health or safety of others.

(b) Direct threat means a significant
risk to the health or safety of others
that cannot be eliminated by a modi-
fication of policies, practices, or proce-
dures, or by the provision of auxiliary
aids or services.

(c) In determining whether an indi-
vidual poses a direct threat to the
health or safety of others, a public ac-
commodation must make an individ-
ualized assessment, based on reason-
able judgment that relies on current
medical knowledge or on the best
available objective evidence, to ascer-
tain: the nature, duration, and severity
of the risk; the probability that the po-
tential injury will actually occur; and
whether reasonable modifications of
policies, practices, or procedures will
mitigate the risk.

§ 36.209 Illegal use of drugs.

(a) General. (1) Except as provided in
paragraph (b) of this section, this part
does not prohibit discrimination
against an individual based on that in-
dividual’s current illegal use of drugs.

(2) A public accommodation shall not
discriminate on the basis of illegal use
of drugs against an individual who is
not engaging in current illegal use of
drugs and who—

(i) Has successfully completed a su-
pervised drug rehabilitation program
or has otherwise been rehabilitated
successfully;

(ii) Is participating in a supervised
rehabilitation program; or

(iii) Is erroneously regarded as engag-
ing in such use.

(b) Health and drug rehabilitation serv-
ices. (1) A public accommodation shall
not deny health services, or services
provided in connection with drug reha-
bilitation, to an individual on the basis
of that individual’s current illegal use
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of drugs, if the individual is otherwise
entitled to such services.

(2) A drug rehabilitation or treat-
ment program may deny participation
to individuals who engage in illegal use
of drugs while they are in the program.

(c) Drug testing. (1) This part does not
prohibit a public accommodation from
adopting or administering reasonable
policies or procedures, including but
not limited to drug testing, designed to
ensure that an individual who formerly
engaged in the illegal use of drugs is
not now engaging in current illegal use
of drugs.

(2) Nothing in this paragraph (c) shall
be construed to encourage, prohibit, re-
strict, or authorize the conducting of
testing for the illegal use of drugs.

§ 36.210 Smoking.
This part does not preclude the pro-

hibition of, or the imposition of re-
strictions on, smoking in places of pub-
lic accommodation.

§ 36.211 Maintenance of accessible fea-
tures.

(a) A public accommodation shall
maintain in operable working condi-
tion those features of facilities and
equipment that are required to be read-
ily accessible to and usable by persons
with disabilities by the Act or this
part.

(b) This section does not prohibit iso-
lated or temporary interruptions in
service or access due to maintenance or
repairs.

§ 36.212 Insurance.
(a) This part shall not be construed

to prohibit or restrict—
(1) An insurer, hospital or medical

service company, health maintenance
organization, or any agent, or entity
that administers benefit plans, or simi-
lar organizations from underwriting
risks, classifying risks, or administer-
ing such risks that are based on or not
inconsistent with State law; or

(2) A person or organization covered
by this part from establishing, sponsor-
ing, observing or administering the
terms of a bona fide benefit plan that
are based on underwriting risks,
classifying risks, or administering such
risks that are based on or not incon-
sistent with State law; or

(3) A person or organization covered
by this part from establishing, sponsor-
ing, observing or administering the
terms of a bona fide benefit plan that is
not subject to State laws that regulate
insurance.

(b) Paragraphs (a) (1), (2), and (3) of
this section shall not be used as a sub-
terfuge to evade the purposes of the
Act or this part.

(c) A public accommodation shall not
refuse to serve an individual with a dis-
ability because its insurance company
conditions coverage or rates on the ab-
sence of individuals with disabilities.

§ 36.213 Relationship of subpart B to
subparts C and D of this part.

Subpart B of this part sets forth the
general principles of nondiscrimination
applicable to all entities subject to this
part. Subparts C and D of this part pro-
vide guidance on the application of the
statute to specific situations. The spe-
cific provisions, including the limita-
tions on those provisions, control over
the general provisions in cir-
cumstances where both specific and
general provisions apply.

§§ 36.214—36.299 [Reserved]

Subpart C—Specific Requirements
§ 36.301 Eligibility criteria.

(a) General. A public accommodation
shall not impose or apply eligibility
criteria that screen out or tend to
screen out an individual with a disabil-
ity or any class of individuals with dis-
abilities from fully and equally enjoy-
ing any goods, services, facilities,
privileges, advantages, or accommoda-
tions, unless such criteria can be
shown to be necessary for the provision
of the goods, services, facilities, privi-
leges, advantages, or accommodations
being offered.

(b) Safety. A public accommodation
may impose legitimate safety require-
ments that are necessary for safe oper-
ation. Safety requirements must be
based on actual risks and not on mere
speculation, stereotypes, or generaliza-
tions about individuals with disabil-
ities.

(c) Charges. A public accommodation
may not impose a surcharge on a par-
ticular individual with a disability or
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any group of individuals with disabil-
ities to cover the costs of measures,
such as the provision of auxiliary aids,
barrier removal, alternatives to barrier
removal, and reasonable modifications
in policies, practices, or procedures,
that are required to provide that indi-
vidual or group with the nondiscrim-
inatory treatment required by the Act
or this part.

§ 36.302 Modifications in policies, prac-
tices, or procedures.

(a) General. A public accommodation
shall make reasonable modifications in
policies, practices, or procedures, when
the modifications are necessary to af-
ford goods, services, facilities, privi-
leges, advantages, or accommodations
to individuals with disabilities, unless
the public accommodation can dem-
onstrate that making the modifica-
tions would fundamentally alter the
nature of the goods, services, facilities,
privileges, advantages, or accommoda-
tions.

(b) Specialties—(1) General. A public
accommodation may refer an individ-
ual with a disability to another public
accommodation, if that individual is
seeking, or requires, treatment or serv-
ices outside of the referring public ac-
commodation’s area of specialization,
and if, in the normal course of its oper-
ations, the referring public accommo-
dation would make a similar referral
for an individual without a disability
who seeks or requires the same treat-
ment or services.

(2) Illustration—medical specialties. A
health care provider may refer an indi-
vidual with a disability to another pro-
vider, if that individual is seeking, or
requires, treatment or services outside
of the referring provider’s area of spe-
cialization, and if the referring pro-
vider would make a similar referral for
an individual without a disability who
seeks or requires the same treatment
or services. A physician who specializes
in treating only a particular condition
cannot refuse to treat an individual
with a disability for that condition,
but is not required to treat the individ-
ual for a different condition.

(c) Service animals—(1) General. Gen-
erally, a public accommodation shall
modify policies, practices, or proce-
dures to permit the use of a service

animal by an individual with a disabil-
ity.

(2) Care or supervision of service ani-
mals. Nothing in this part requires a
public accommodation to supervise or
care for a service animal.

(d) Check-out aisles. A store with
check-out aisles shall ensure that an
adequate number of accessible check-
out aisles are kept open during store
hours, or shall otherwise modify its
policies and practices, in order to en-
sure that an equivalent level of conven-
ient service is provided to individuals
with disabilities as is provided to oth-
ers. If only one check-out aisle is ac-
cessible, and it is generally used for ex-
press service, one way of providing
equivalent service is to allow persons
with mobility impairments to make all
their purchases at that aisle.

§ 36.303 Auxiliary aids and services.
(a) General. A public accommodation

shall take those steps that may be nec-
essary to ensure that no individual
with a disability is excluded, denied
services, segregated or otherwise treat-
ed differently than other individuals
because of the absence of auxiliary aids
and services, unless the public accom-
modation can demonstrate that taking
those steps would fundamentally alter
the nature of the goods, services, facili-
ties, privileges, advantages, or accom-
modations being offered or would re-
sult in an undue burden, i.e., signifi-
cant difficulty or expense.

(b) Examples. The term ‘‘auxiliary
aids and services’’ includes—

(1) Qualified interpreters, notetakers,
computer-aided transcription services,
written materials, telephone handset
amplifiers, assistive listening devices,
assistive listening systems, telephones
compatible with hearing aids, closed
caption decoders, open and closed cap-
tioning, telecommunications devices
for deaf persons (TDD’s), videotext dis-
plays, or other effective methods of
making aurally delivered materials
available to individuals with hearing
impairments;

(2) Qualified readers, taped texts,
audio recordings, Brailled materials,
large print materials, or other effective
methods of making visually delivered
materials available to individuals with
visual impairments;
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(3) Acquisition or modification of
equipment or devices; and

(4) Other similar services and ac-
tions.

(c) Effective communication. A public
accommodation shall furnish appro-
priate auxiliary aids and services
where necessary to ensure effective
communication with individuals with
disabilities.

(d) Telecommunication devices for the
deaf (TDD’s). (1) A public accommoda-
tion that offers a customer, client, pa-
tient, or participant the opportunity to
make outgoing telephone calls on more
than an incidental convenience basis
shall make available, upon request, a
TDD for the use of an individual who
has impaired hearing or a communica-
tion disorder.

(2) This part does not require a public
accommodation to use a TDD for re-
ceiving or making telephone calls inci-
dent to its operations.

(e) Closed caption decoders. Places of
lodging that provide televisions in five
or more guest rooms and hospitals that
provide televisions for patient use shall
provide, upon request, a means for de-
coding captions for use by an individ-
ual with impaired hearing.

(f) Alternatives. If provision of a par-
ticular auxiliary aid or service by a
public accommodation would result in
a fundamental alteration in the nature
of the goods, services, facilities, privi-
leges, advantages, or accommodations
being offered or in an undue burden,
i.e., significant difficulty or expense,
the public accommodation shall pro-
vide an alternative auxiliary aid or
service, if one exists, that would not
result in an alteration or such burden
but would nevertheless ensure that, to
the maximum extent possible, individ-
uals with disabilities receive the goods,
services, facilities, privileges, advan-
tages, or accommodations offered by
the public accommodation.

§ 36.304 Removal of barriers.
(a) General. A public accommodation

shall remove architectural barriers in
existing facilities, including commu-
nication barriers that are structural in
nature, where such removal is readily
achievable, i.e., easily accomplishable
and able to be carried out without
much difficulty or expense.

(b) Examples. Examples of steps to re-
move barriers include, but are not lim-
ited to, the following actions—

(1) Installing ramps;
(2) Making curb cuts in sidewalks and

entrances;
(3) Repositioning shelves;
(4) Rearranging tables, chairs, vend-

ing machines, display racks, and other
furniture;

(5) Repositioning telephones;
(6) Adding raised markings on eleva-

tor control buttons;
(7) Installing flashing alarm lights;
(8) Widening doors;
(9) Installing offset hinges to widen

doorways;
(10) Eliminating a turnstile or pro-

viding an alternative accessible path;
(11) Installing accessible door hard-

ware;
(12) Installing grab bars in toilet

stalls;
(13) Rearranging toilet partitions to

increase maneuvering space;
(14) Insulating lavatory pipes under

sinks to prevent burns;
(15) Installing a raised toilet seat;
(16) Installing a full-length bathroom

mirror;
(17) Repositioning the paper towel

dispenser in a bathroom;
(18) Creating designated accessible

parking spaces;
(19) Installing an accessible paper cup

dispenser at an existing inaccessible
water fountain;

(20) Removing high pile, low density
carpeting; or

(21) Installing vehicle hand controls.
(c) Priorities. A public accommoda-

tion is urged to take measures to com-
ply with the barrier removal require-
ments of this section in accordance
with the following order of priorities.

(1) First, a public accommodation
should take measures to provide access
to a place of public accommodation
from public sidewalks, parking, or pub-
lic transportation. These measures in-
clude, for example, installing an en-
trance ramp, widening entrances, and
providing accessible parking spaces.

(2) Second, a public accommodation
should take measures to provide access
to those areas of a place of public ac-
commodation where goods and services
are made available to the public. These
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measures include, for example, adjust-
ing the layout of display racks, rear-
ranging tables, providing Brailled and
raised character signage, widening
doors, providing visual alarms, and in-
stalling ramps.

(3) Third, a public accommodation
should take measures to provide access
to restroom facilities. These measures
include, for example, removal of ob-
structing furniture or vending ma-
chines, widening of doors, installation
of ramps, providing accessible signage,
widening of toilet stalls, and installa-
tion of grab bars.

(4) Fourth, a public accommodation
should take any other measures nec-
essary to provide access to the goods,
services, facilities, privileges, advan-
tages, or accommodations of a place of
public accommodation.

(d) Relationship to alterations require-
ments of subpart D of this part. (1) Ex-
cept as provided in paragraph (d)(2) of
this section, measures taken to comply
with the barrier removal requirements
of this section shall comply with the
applicable requirements for alterations
in § 36.402 and §§ 36.404–36.406 of this part
for the element being altered. The path
of travel requirements of § 36.403 shall
not apply to measures taken solely to
comply with the barrier removal re-
quirements of this section.

(2) If, as a result of compliance with
the alterations requirements specified
in paragraph (d)(1) of this section, the
measures required to remove a barrier
would not be readily achievable, a pub-
lic accommodation may take other
readily achievable measures to remove
the barrier that do not fully comply
with the specified requirements. Such
measures include, for example, provid-
ing a ramp with a steeper slope or wid-
ening a doorway to a narrower width
than that mandated by the alterations
requirements. No measure shall be
taken, however, that poses a signifi-
cant risk to the health or safety of in-
dividuals with disabilities or others.

(e) Portable ramps. Portable ramps
should be used to comply with this sec-
tion only when installation of a perma-
nent ramp is not readily achievable. In
order to avoid any significant risk to
the health or safety of individuals with
disabilities or others in using portable
ramps, due consideration shall be given

to safety features such as nonslip sur-
faces, railings, anchoring, and strength
of materials.

(f) Selling or serving space. The rear-
rangement of temporary or movable
structures, such as furniture, equip-
ment, and display racks is not readily
achievable to the extent that it results
in a significant loss of selling or serv-
ing space.

(g) Limitation on barrier removal obli-
gations. (1) The requirements for bar-
rier removal under § 36.304 shall not be
interpreted to exceed the standards for
alterations in subpart D of this part.

(2) To the extent that relevant stand-
ards for alterations are not provided in
subpart D of this part, then the re-
quirements of § 36.304 shall not be inter-
preted to exceed the standards for new
construction in subpart D of this part.

(3) This section does not apply to
rolling stock and other conveyances to
the extent that § 36.310 applies to roll-
ing stock and other conveyances.

§ 36.305 Alternatives to barrier re-
moval.

(a) General. Where a public accommo-
dation can demonstrate that barrier re-
moval is not readily achievable, the
public accommodation shall not fail to
make its goods, services, facilities,
privileges, advantages, or accommoda-
tions available through alternative
methods, if those methods are readily
achievable.

(b) Examples. Examples of alter-
natives to barrier removal include, but
are not limited to, the following ac-
tions—

(1) Providing curb service or home
delivery;

(2) Retrieving merchandise from in-
accessible shelves or racks;

(3) Relocating activities to accessible
locations;

(c) Multiscreen cinemas. If it is not
readily achievable to remove barriers
to provide access by persons with mo-
bility impairments to all of the thea-
ters of a multiscreen cinema, the cin-
ema shall establish a film rotation
schedule that provides reasonable ac-
cess for individuals who use wheel-
chairs to all films. Reasonable notice
shall be provided to the public as to the
location and time of accessible
showings.
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§ 36.306 Personal devices and services.
This part does not require a public

accommodation to provide its cus-
tomers, clients, or participants with
personal devices, such as wheelchairs;
individually prescribed devices, such as
prescription eyeglasses or hearing aids;
or services of a personal nature includ-
ing assistance in eating, toileting, or
dressing.

§ 36.307 Accessible or special goods.
(a) This part does not require a pub-

lic accommodation to alter its inven-
tory to include accessible or special
goods that are designed for, or facili-
tate use by, individuals with disabil-
ities.

(b) A public accommodation shall
order accessible or special goods at the
request of an individual with disabil-
ities, if, in the normal course of its op-
eration, it makes special orders on re-
quest for unstocked goods, and if the
accessible or special goods can be ob-
tained from a supplier with whom the
public accommodation customarily
does business.

(c) Examples of accessible or special
goods include items such as Brailled
versions of books, books on audio cas-
settes, closed-captioned video tapes,
special sizes or lines of clothing, and
special foods to meet particular die-
tary needs.

§ 36.308 Seating in assembly areas.
(a) Existing facilities. (1) To the extent

that it is readily achievable, a public
accommodation in assembly areas
shall—

(i) Provide a reasonable number of
wheelchair seating spaces and seats
with removable aisle-side arm rests;
and

(ii) Locate the wheelchair seating
spaces so that they—

(A) Are dispersed throughout the
seating area;

(B) Provide lines of sight and choice
of admission prices comparable to
those for members of the general pub-
lic;

(C) Adjoin an accessible route that
also serves as a means of egress in case
of emergency; and

(D) Permit individuals who use
wheelchairs to sit with family mem-
bers or other companions.

(2) If removal of seats is not readily
achievable, a public accommodation
shall provide, to the extent that it is
readily achievable to do so, a portable
chair or other means to permit a fam-
ily member or other companion to sit
with an individual who uses a wheel-
chair.

(3) The requirements of paragraph (a)
of this section shall not be interpreted
to exceed the standards for alterations
in subpart D of this part.

(b) New construction and alterations.
The provision and location of wheel-
chair seating spaces in newly con-
structed or altered assembly areas
shall be governed by the standards for
new construction and alterations in
subpart D of this part.

§ 36.309 Examinations and courses.
(a) General. Any private entity that

offers examinations or courses related
to applications, licensing, certifi-
cation, or credentialing for secondary
or postsecondary education, profes-
sional, or trade purposes shall offer
such examinations or courses in a place
and manner accessible to persons with
disabilities or offer alternative acces-
sible arrangements for such individ-
uals.

(b) Examinations. (1) Any private en-
tity offering an examination covered
by this section must assure that—

(i) The examination is selected and
administered so as to best ensure that,
when the examination is administered
to an individual with a disability that
impairs sensory, manual, or speaking
skills, the examination results accu-
rately reflect the individual’s aptitude
or achievement level or whatever other
factor the examination purports to
measure, rather than reflecting the in-
dividual’s impaired sensory, manual, or
speaking skills (except where those
skills are the factors that the examina-
tion purports to measure);

(ii) An examination that is designed
for individuals with impaired sensory,
manual, or speaking skills is offered at
equally convenient locations, as often,
and in as timely a manner as are other
examinations; and

(iii) The examination is administered
in facilities that are accessible to indi-
viduals with disabilities or alternative
accessible arrangements are made.
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(2) Required modifications to an ex-
amination may include changes in the
length of time permitted for comple-
tion of the examination and adaptation
of the manner in which the examina-
tion is given.

(3) A private entity offering an exam-
ination covered by this section shall
provide appropriate auxiliary aids for
persons with impaired sensory, man-
ual, or speaking skills, unless that pri-
vate entity can demonstrate that offer-
ing a particular auxiliary aid would
fundamentally alter the measurement
of the skills or knowledge the examina-
tion is intended to test or would result
in an undue burden. Auxiliary aids and
services required by this section may
include taped examinations, inter-
preters or other effective methods of
making orally delivered materials
available to individuals with hearing
impairments, Brailled or large print
examinations and answer sheets or
qualified readers for individuals with
visual impairments or learning disabil-
ities, transcribers for individuals with
manual impairments, and other similar
services and actions.

(4) Alternative accessible arrange-
ments may include, for example, provi-
sion of an examination at an individ-
ual’s home with a proctor if accessible
facilities or equipment are unavailable.
Alternative arrangements must pro-
vide comparable conditions to those
provided for nondisabled individuals.

(c) Courses. (1) Any private entity
that offers a course covered by this sec-
tion must make such modifications to
that course as are necessary to ensure
that the place and manner in which the
course is given are accessible to indi-
viduals with disabilities.

(2) Required modifications may in-
clude changes in the length of time
permitted for the completion of the
course, substitution of specific require-
ments, or adaptation of the manner in
which the course is conducted or
course materials are distributed.

(3) A private entity that offers a
course covered by this section shall
provide appropriate auxiliary aids and
services for persons with impaired sen-
sory, manual, or speaking skills, unless
the private entity can demonstrate
that offering a particular auxiliary aid
or service would fundamentally alter

the course or would result in an undue
burden. Auxiliary aids and services re-
quired by this section may include
taped texts, interpreters or other effec-
tive methods of making orally deliv-
ered materials available to individuals
with hearing impairments, Brailled or
large print texts or qualified readers
for individuals with visual impair-
ments and learning disabilities, class-
room equipment adapted for use by in-
dividuals with manual impairments,
and other similar services and actions.

(4) Courses must be administered in
facilities that are accessible to individ-
uals with disabilities or alternative ac-
cessible arrangements must be made.

(5) Alternative accessible arrange-
ments may include, for example, provi-
sion of the course through videotape,
cassettes, or prepared notes. Alter-
native arrangements must provide
comparable conditions to those pro-
vided for nondisabled individuals.

§ 36.310 Transportation provided by
public accommodations.

(a) General. (1) A public accommoda-
tion that provides transportation serv-
ices, but that is not primarily engaged
in the business of transporting people,
is subject to the general and specific
provisions in subparts B, C, and D of
this part for its transportation oper-
ations, except as provided in this sec-
tion.

(2) Examples. Transportation services
subject to this section include, but are
not limited to, shuttle services oper-
ated between transportation terminals
and places of public accommodation,
customer shuttle bus services operated
by private companies and shopping
centers, student transportation sys-
tems, and transportation provided
within recreational facilities such as
stadiums, zoos, amusement parks, and
ski resorts.

(b) Barrier removal. A public accom-
modation subject to this section shall
remove transportation barriers in ex-
isting vehicles and rail passenger cars
used for transporting individuals (not
including barriers that can only be re-
moved through the retrofitting of vehi-
cles or rail passenger cars by the in-
stallation of a hydraulic or other lift)
where such removal is readily achiev-
able.
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(c) Requirements for vehicles and sys-
tems. A public accommodation subject
to this section shall comply with the
requirements pertaining to vehicles
and transportation systems in the reg-
ulations issued by the Secretary of
Transportation pursuant to section 306
of the Act.

§§ 36.311—36.399 [Reserved]

Subpart D—New Construction and
Alterations

§ 36.401 New construction.
(a) General. (1) Except as provided in

paragraphs (b) and (c) of this section,
discrimination for purposes of this part
includes a failure to design and con-
struct facilities for first occupancy
after January 26, 1993, that are readily
accessible to and usable by individuals
with disabilities.

(2) For purposes of this section, a fa-
cility is designed and constructed for
first occupancy after January 26, 1993,
only—

(i) If the last application for a build-
ing permit or permit extension for the
facility is certified to be complete, by
a State, County, or local government
after January 26, 1992 (or, in those ju-
risdictions where the government does
not certify completion of applications,
if the last application for a building
permit or permit extension for the fa-
cility is received by the State, County,
or local government after January 26,
1992); and

(ii) If the first certificate of occu-
pancy for the facility is issued after
January 26, 1993.

(b) Commercial facilities located in pri-
vate residences. (1) When a commercial
facility is located in a private resi-
dence, the portion of the residence used
exclusively as a residence is not cov-
ered by this subpart, but that portion
used exclusively in the operation of the
commercial facility or that portion
used both for the commercial facility
and for residential purposes is covered
by the new construction and alter-
ations requirements of this subpart.

(2) The portion of the residence cov-
ered under paragraph (b)(1) of this sec-
tion extends to those elements used to
enter the commercial facility, includ-
ing the homeowner’s front sidewalk, if

any, the door or entryway, and hall-
ways; and those portions of the resi-
dence, interior or exterior, available to
or used by employees or visitors of the
commercial facility, including rest-
rooms.

(c) Exception for structural imprac-
ticability. (1) Full compliance with the
requirements of this section is not re-
quired where an entity can dem-
onstrate that it is structurally imprac-
ticable to meet the requirements. Full
compliance will be considered struc-
turally impracticable only in those
rare circumstances when the unique
characteristics of terrain prevent the
incorporation of accessibility features.

(2) If full compliance with this sec-
tion would be structurally impractica-
ble, compliance with this section is re-
quired to the extent that it is not
structurally impracticable. In that
case, any portion of the facility that
can be made accessible shall be made
accessible to the extent that it is not
structurally impracticable.

(3) If providing accessibility in con-
formance with this section to individ-
uals with certain disabilities (e.g.,
those who use wheelchairs) would be
structurally impracticable, accessibil-
ity shall nonetheless be ensured to per-
sons with other types of disabilities
(e.g., those who use crutches or who
have sight, hearing, or mental impair-
ments) in accordance with this section.

(d) Elevator exemption. (1) For pur-
poses of this paragraph (d)—

(i) Professional office of a health care
provider means a location where a per-
son or entity regulated by a State to
provide professional services related to
the physical or mental health of an in-
dividual makes such services available
to the public. The facility housing the
‘‘professional office of a health care
provider’’ only includes floor levels
housing at least one health care pro-
vider, or any floor level designed or in-
tended for use by at least one health
care provider.

(ii) Shopping center or shopping mall
means—

(A) A building housing five or more
sales or rental establishments; or

(B) A series of buildings on a common
site, either under common ownership
or common control or developed either
as one project or as a series of related
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projects, housing five or more sales or
rental establishments. For purposes of
this section, places of public accommo-
dation of the types listed in paragraph
(5) of the definition of ‘‘place of public
accommodation’’ in section § 36.104 are
considered sales or rental establish-
ments. The facility housing a ‘‘shop-
ping center or shopping mall’’ only in-
cludes floor levels housing at least one
sales or rental establishment, or any
floor level designed or intended for use
by at least one sales or rental estab-
lishment.

(2) This section does not require the
installation of an elevator in a facility
that is less than three stories or has
less than 3000 square feet per story, ex-
cept with respect to any facility that
houses one or more of the following:

(i) A shopping center or shopping
mall, or a professional office of a
health care provider.

(ii) A terminal, depot, or other sta-
tion used for specified public transpor-
tation, or an airport passenger termi-
nal. In such a facility, any area hous-
ing passenger services, including
boarding and debarking, loading and
unloading, baggage claim, dining facili-
ties, and other common areas open to
the public, must be on an accessible
route from an accessible entrance.

(3) The elevator exemption set forth
in this paragraph (d) does not obviate
or limit, in any way the obligation to
comply with the other accessibility re-
quirements established in paragraph
(a) of this section. For example, in a fa-
cility that houses a shopping center or
shopping mall, or a professional office
of a health care provider, the floors
that are above or below an accessible
ground floor and that do not house
sales or rental establishments or a pro-
fessional office of a health care pro-
vider, must meet the requirements of
this section but for the elevator.

§ 36.402 Alterations.
(a) General. (1) Any alteration to a

place of public accommodation or a
commercial facility, after January 26,
1992, shall be made so as to ensure that,
to the maximum extent feasible, the
altered portions of the facility are
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs.

(2) An alteration is deemed to be un-
dertaken after January 26, 1992, if the
physical alteration of the property be-
gins after that date.

(b) Alteration. For the purposes of
this part, an alteration is a change to
a place of public accommodation or a
commercial facility that affects or
could affect the usability of the build-
ing or facility or any part thereof.

(1) Alterations include, but are not
limited to, remodeling, renovation, re-
habilitation, reconstruction, historic
restoration, changes or rearrangement
in structural parts or elements, and
changes or rearrangement in the plan
configuration of walls and full-height
partitions. Normal maintenance, re-
roofing, painting or wallpapering, as-
bestos removal, or changes to mechani-
cal and electrical systems are not al-
terations unless they affect the
usability of the building or facility.

(2) If existing elements, spaces, or
common areas are altered, then each
such altered element, space, or area
shall comply with the applicable provi-
sions of appendix A to this part.

(c) To the maximum extent feasible. The
phrase ‘‘to the maximum extent fea-
sible,’’ as used in this section, applies
to the occasional case where the nature
of an existing facility makes it vir-
tually impossible to comply fully with
applicable accessibility standards
through a planned alteration. In these
circumstances, the alteration shall
provide the maximum physical acces-
sibility feasible. Any altered features
of the facility that can be made acces-
sible shall be made accessible. If pro-
viding accessibility in conformance
with this section to individuals with
certain disabilities (e.g., those who use
wheelchairs) would not be feasible, the
facility shall be made accessible to per-
sons with other types of disabilities
(e.g., those who use crutches, those
who have impaired vision or hearing,
or those who have other impairments).

§ 36.403 Alterations: Path of travel.
(a) General. An alteration that affects

or could affect the usability of or ac-
cess to an area of a facility that con-
tains a primary function shall be made
so as to ensure that, to the maximum
extent feasible, the path of travel to
the altered area and the restrooms,
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telephones, and drinking fountains
serving the altered area, are readily ac-
cessible to and usable by individuals
with disabilities, including individuals
who use wheelchairs, unless the cost
and scope of such alterations is dis-
proportionate to the cost of the overall
alteration.

(b) Primary function. A ‘‘primary
function’’ is a major activity for which
the facility is intended. Areas that con-
tain a primary function include, but
are not limited to, the customer serv-
ices lobby of a bank, the dining area of
a cafeteria, the meeting rooms in a
conference center, as well as offices
and other work areas in which the ac-
tivities of the public accommodation
or other private entity using the facil-
ity are carried out. Mechanical rooms,
boiler rooms, supply storage rooms,
employee lounges or locker rooms,
janitorial closets, entrances, corridors,
and restrooms are not areas containing
a primary function.

(c) Alterations to an area containing a
primary function. (1) Alterations that
affect the usability of or access to an
area containing a primary function in-
clude, but are not limited to—

(i) Remodeling merchandise display
areas or employee work areas in a de-
partment store;

(ii) Replacing an inaccessible floor
surface in the customer service or em-
ployee work areas of a bank;

(iii) Redesigning the assembly line
area of a factory; or

(iv) Installing a computer center in
an accounting firm.

(2) For the purposes of this section,
alterations to windows, hardware, con-
trols, electrical outlets, and signage
shall not be deemed to be alterations
that affect the usability of or access to
an area containing a primary function.

(d) Landlord/tenant: If a tenant is
making alterations as defined in § 36.402
that would trigger the requirements of
this section, those alterations by the
tenant in areas that only the tenant
occupies do not trigger a path of travel
obligation upon the landlord with re-
spect to areas of the facility under the
landlord’s authority, if those areas are
not otherwise being altered.

(e) Path of travel. (1) A ‘‘path of trav-
el’’ includes a continuous, unob-
structed way of pedestrian passage by

means of which the altered area may
be approached, entered, and exited, and
which connects the altered area with
an exterior approach (including side-
walks, streets, and parking areas), an
entrance to the facility, and other
parts of the facility.

(2) An accessible path of travel may
consist of walks and sidewalks, curb
ramps and other interior or exterior
pedestrian ramps; clear floor paths
through lobbies, corridors, rooms, and
other improved areas; parking access
aisles; elevators and lifts; or a com-
bination of these elements.

(3) For the purposes of this part, the
term ‘‘path of travel’’ also includes the
restrooms, telephones, and drinking
fountains serving the altered area.

(f) Disproportionality. (1) Alterations
made to provide an accessible path of
travel to the altered area will be
deemed disproportionate to the overall
alteration when the cost exceeds 20% of
the cost of the alteration to the pri-
mary function area.

(2) Costs that may be counted as ex-
penditures required to provide an ac-
cessible path of travel may include:

(i) Costs associated with providing an
accessible entrance and an accessible
route to the altered area, for example,
the cost of widening doorways or in-
stalling ramps;

(ii) Costs associated with making
restrooms accessible, such as installing
grab bars, enlarging toilet stalls, insu-
lating pipes, or installing accessible
faucet controls;

(iii) Costs associated with providing
accessible telephones, such as relocat-
ing the telephone to an accessible
height, installing amplification de-
vices, or installing a telecommuni-
cations device for deaf persons (TDD);

(iv) Costs associated with relocating
an inaccessible drinking fountain.

(g) Duty to provide accessible features
in the event of disproportionality. (1)
When the cost of alterations necessary
to make the path of travel to the al-
tered area fully accessible is dispropor-
tionate to the cost of the overall alter-
ation, the path of travel shall be made
accessible to the extent that it can be
made accessible without incurring dis-
proportionate costs.

(2) In choosing which accessible ele-
ments to provide, priority should be
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given to those elements that will pro-
vide the greatest access, in the follow-
ing order:

(i) An accessible entrance;
(ii) An accessible route to the altered

area;
(iii) At least one accessible restroom

for each sex or a single unisex rest-
room;

(iv) Accessible telephones;
(v) Accessible drinking fountains;

and
(vi) When possible, additional acces-

sible elements such as parking, stor-
age, and alarms.

(h) Series of smaller alterations. (1) The
obligation to provide an accessible
path of travel may not be evaded by
performing a series of small alterations
to the area served by a single path of
travel if those alterations could have
been performed as a single undertak-
ing.

(2)(i) If an area containing a primary
function has been altered without pro-
viding an accessible path of travel to
that area, and subsequent alterations
of that area, or a different area on the
same path of travel, are undertaken
within three years of the original alter-
ation, the total cost of alterations to
the primary function areas on that
path of travel during the preceding
three year period shall be considered in
determining whether the cost of mak-
ing that path of travel accessible is dis-
proportionate.

(ii) Only alterations undertaken after
January 26, 1992, shall be considered in
determining if the cost of providing an
accessible path of travel is dispropor-
tionate to the overall cost of the alter-
ations.

§ 36.404 Alterations: Elevator exemp-
tion.

(a) This section does not require the
installation of an elevator in an altered
facility that is less than three stories
or has less than 3,000 square feet per
story, except with respect to any facil-
ity that houses a shopping center, a
shopping mall, the professional office
of a health care provider, a terminal,
depot, or other station used for speci-
fied public transportation, or an air-
port passenger terminal.

(1) For the purposes of this section,
professional office of a health care pro-

vider means a location where a person
or entity regulated by a State to pro-
vide professional services related to
the physical or mental health of an in-
dividual makes such services available
to the public. The facility that houses
a professional office of a health care pro-
vider only includes floor levels housing
by at least one health care provider, or
any floor level designed or intended for
use by at least one health care pro-
vider.

(2) For the purposes of this section,
shopping center or shopping mall
means—

(i) A building housing five or more
sales or rental establishments; or

(ii) A series of buildings on a common
site, connected by a common pedes-
trian access route above or below the
ground floor, that is either under com-
mon ownership or common control or
developed either as one project or as a
series of related projects, housing five
or more sales or rental establishments.
For purposes of this section, places of
public accommodation of the types
listed in paragraph (5) of the definition
of place of public accommodation in
§ 36.104 are considered sales or rental
establishments. The facility housing a
shopping center or shopping mall only in-
cludes floor levels housing at least one
sales or rental establishment, or any
floor level designed or intended for use
by at least one sales or rental estab-
lishment.

(b) The exemption provided in para-
graph (a) of this section does not obvi-
ate or limit in any way the obligation
to comply with the other accessibility
requirements established in this sub-
part. For example, alterations to floors
above or below the accessible ground
floor must be accessible regardless of
whether the altered facility has an ele-
vator.

§ 36.405 Alterations: Historic preserva-
tion.

(a) Alterations to buildings or facili-
ties that are eligible for listing in the
National Register of Historic Places
under the National Historic Preserva-
tion Act (16 U.S.C. 470 et seq.), or are
designated as historic under State or
local law, shall comply to the maxi-
mum extent feasible with section 4.1.7
of appendix A to this part.
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(b) If it is determined under the pro-
cedures set out in section 4.1.7 of ap-
pendix A that it is not feasible to pro-
vide physical access to an historic
property that is a place of public ac-
commodation in a manner that will not
threaten or destroy the historic signifi-
cance of the building or facility, alter-
native methods of access shall be pro-
vided pursuant to the requirements of
subpart C of this part.

§ 36.406 Standards for new construc-
tion and alterations.

(a) New construction and alterations
subject to this part shall comply with
the standards for accessible design pub-
lished as appendix A to this part
(ADAAG).

(b) The chart in the appendix to this
section provides guidance to the user
in reading appendix A to this part
(ADAAG) together with subparts A
through D of this part, when determin-
ing requirements for a particular facil-
ity.

APPENDIX TO § 36.406

This chart has no effect for purposes of
compliance or enforcement. It does not nec-
essarily provide complete or mandatory in-
formation.

Subparts A–D ADAAG

Application,
General.

36.102(b)(3): public
accommodations.

36.102(c): commer-
cial facilities.

36.102(e): public en-
tities.

36.103 (other laws)
36.401 (‘‘for first oc-

cupancy’’).
36.402(a) (alter-

ations).

1, 2, 3, 4.1.1.

Definitions ....... 36.104: commercial
facilities, facility,
place of public ac-
commodation, pri-
vate club, public
accommodation,
public entity, reli-
gious entity.

3.5 Definitions, in-
cluding: addition,
alteration, building,
element, facility,
space, story.

Subparts A–D ADAAG

36.401(d)(1)(ii),
36.404(a)(2):
shopping center
or shopping mall.

36.401(d)(1)(i),
36.404(a)(1): pro-
fessional office of
a health care pro-
vider.

36.402: alteration;
usability.

36.402(c): to the
maximum extent
feasible.

4.1.6(j), technical in-
feasibility.

New Construc-
tion:.

36.401(a) General .. 4.1.2.

General ........... 36.401(b) Commer-
cial facilities in pri-
vate residences.

36.207 Places of
public accommo-
dation in private
residences.

4.1.3.

Work Areas ..... ................................. 4.1.1(3).
Structural Im-

practicability.
36.401(c) ................ 4.1.1(5)(a).

Elevator Ex-
emption.

36.401(d) ................
36.404 .....................

4.1.3(5).

Other Excep-
tions.

................................. 4.1.1(5), 4.1.3(5)
and throughout.

Alterations:
General.

36.401(b): commer-
cial facilities in pri-
vate residences.

36.402 ..................... 4.1.6(1).
Alterations Af-

fecting an
Area Con-
taining A Pri-
mary Func-
tion; Path of
Travel;
Disproportio-
nality.

36.403 ..................... 4.1.6(2).

Alterations:
Special
Technical
Provisions.

................................. 4.1.6(3).

Additions ......... 36.401–36.405 ........ 4.1.5.
Historic Preser-

vation.
36.405 ..................... 4.1.7.

Technical Pro-
visions.

................................. 4.2 through 4.35.

Restaurants
and Cafe-
terias.

................................. 5.

Medical Care
Facilities.

................................. 6.

Business and
Mercantile.

................................. 7.

Libraries .......... ................................. 8.
Transient Lodg-

ing (Hotels,
Homeless
Shelters,
Etc.).

................................. 9.

Transportation
Facilities.

................................. 10.

[Order No. 1513–91, 56 FR 35592, July 26, 1991,
as amended by Order No. 1836–94, 59 FR 2675,
Jan. 18, 1994]
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§ 36.407 Temporary suspension of cer-
tain detectable warning require-
ments.

The detectable warning requirements
contained in sections 4.7.7, 4.29.5, and
4.29.6 of appendix A to this part are sus-
pended temporarily until July 26, 1998.

[Order No. 2043–96, 61 FR 39324, July 29, 1996]

§§ 36.408—36.499 [Reserved]

Subpart E—Enforcement

§ 36.501 Private suits.

(a) General. Any person who is being
subjected to discrimination on the
basis of disability in violation of the
Act or this part or who has reasonable
grounds for believing that such person
is about to be subjected to discrimina-
tion in violation of section 303 of the
Act or subpart D of this part may insti-
tute a civil action for preventive relief,
including an application for a perma-
nent or temporary injunction, restrain-
ing order, or other order. Upon timely
application, the court may, in its dis-
cretion, permit the Attorney General
to intervene in the civil action if the
Attorney General or his or her designee
certifies that the case is of general
public importance. Upon application by
the complainant and in such cir-
cumstances as the court may deem
just, the court may appoint an attor-
ney for such complainant and may au-
thorize the commencement of the civil
action without the payment of fees,
costs, or security. Nothing in this sec-
tion shall require a person with a dis-
ability to engage in a futile gesture if
the person has actual notice that a per-
son or organization covered by title III
of the Act or this part does not intend
to comply with its provisions.

(b) Injunctive relief. In the case of vio-
lations of § 36.304, §§ 36.308, 36.310(b),
36.401, 36.402, 36.403, and 36.405 of this
part, injunctive relief shall include an
order to alter facilities to make such
facilities readily accessible to and usa-
ble by individuals with disabilities to
the extent required by the Act or this
part. Where appropriate, injunctive re-
lief shall also include requiring the
provision of an auxiliary aid or service,
modification of a policy, or provision

of alternative methods, to the extent
required by the Act or this part.

§ 36.502 Investigations and compliance
reviews.

(a) The Attorney General shall inves-
tigate alleged violations of the Act or
this part.

(b) Any individual who believes that
he or she or a specific class of persons
has been subjected to discrimination
prohibited by the Act or this part may
request the Department to institute an
investigation.

(c) Where the Attorney General has
reason to believe that there may be a
violation of this part, he or she may
initiate a compliance review.

§ 36.503 Suit by the Attorney General.
Following a compliance review or in-

vestigation under § 36.502, or at any
other time in his or her discretion, the
Attorney General may commence a
civil action in any appropriate United
States district court if the Attorney
General has reasonable cause to believe
that—

(a) Any person or group of persons is
engaged in a pattern or practice of dis-
crimination in violation of the Act or
this part; or

(b) Any person or group of persons
has been discriminated against in vio-
lation of the Act or this part and the
discrimination raises an issue of gen-
eral public importance.

§ 36.504 Relief.
(a) Authority of court. In a civil action

under § 36.503, the court—
(1) May grant any equitable relief

that such court considers to be appro-
priate, including, to the extent re-
quired by the Act or this part—

(i) Granting temporary, preliminary,
or permanent relief;

(ii) Providing an auxiliary aid or
service, modification of policy, prac-
tice, or procedure, or alternative meth-
od; and

(iii) Making facilities readily acces-
sible to and usable by individuals with
disabilities;

(2) May award other relief as the
court considers to be appropriate, in-
cluding monetary damages to persons
aggrieved when requested by the Attor-
ney General; and
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(3) May, to vindicate the public inter-
est, assess a civil penalty against the
entity in an amount

(i) Not exceeding $50,000 for a first
violation; and

(ii) Not exceeding $100,000 for any
subsequent violation.

(b) Single violation. For purposes of
paragraph (a) (3) of this section, in de-
termining whether a first or subse-
quent violation has occurred, a deter-
mination in a single action, by judg-
ment or settlement, that the covered
entity has engaged in more than one
discriminatory act shall be counted as
a single violation.

(c) Punitive damages. For purposes of
paragraph (a)(2) of this section, the
terms ‘‘monetary damages’’ and ‘‘such
other relief’’ do not include punitive
damages.

(d) Judicial consideration. In a civil ac-
tion under § 36.503, the court, when con-
sidering what amount of civil penalty,
if any, is appropriate, shall give consid-
eration to any good faith effort or at-
tempt to comply with this part by the
entity. In evaluating good faith, the
court shall consider, among other fac-
tors it deems relevant, whether the en-
tity could have reasonably anticipated
the need for an appropriate type of
auxiliary aid needed to accommodate
the unique needs of a particular indi-
vidual with a disability.

§ 36.505 Attorneys fees.

In any action or administrative pro-
ceeding commenced pursuant to the
Act or this part, the court or agency,
in its discretion, may allow the pre-
vailing party, other than the United
States, a reasonable attorney’s fee, in-
cluding litigation expenses, and costs,
and the United States shall be liable
for the foregoing the same as a private
individual.

§ 36.506 Alternative means of dispute
resolution.

Where appropriate and to the extent
authorized by law, the use of alter-
native means of dispute resolution, in-
cluding settlement negotiations, con-
ciliation, facilitation, mediation, fact-
finding, minitrials, and arbitration, is
encouraged to resolve disputes arising
under the Act and this part.

§ 36.507 Effect of unavailability of
technical assistance.

A public accommodation or other pri-
vate entity shall not be excused from
compliance with the requirements of
this part because of any failure to re-
ceive technical assistance, including
any failure in the development or dis-
semination of any technical assistance
manual authorized by the Act.

§ 36.508 Effective date.
(a) General. Except as otherwise pro-

vided in this section and in this part,
this part shall become effective on Jan-
uary 26, 1992.

(b) Civil actions. Except for any civil
action brought for a violation of sec-
tion 303 of the Act, no civil action shall
be brought for any act or omission de-
scribed in section 302 of the Act that
occurs—

(1) Before July 26, 1992, against busi-
nesses with 25 or fewer employees and
gross receipts of $1,000,000 or less.

(2) Before January 26, 1993, against
businesses with 10 or fewer employees
and gross receipts of $500,000 or less.

(c) Transportation services provided by
public accommodations. Newly purchased
or leased vehicles required to be acces-
sible by § 36.310 must be readily acces-
sible to and usable by individuals with
disabilities, including individuals who
use wheelchairs, if the solicitation for
the vehicle is made after August 25,
1990.

§§ 36.509—36.599 [Reserved]

Subpart F—Certification of State
Laws or Local Building Codes

§ 36.601 Definitions.
Assistant Attorney General means the

Assistant Attorney General for Civil
Rights or his or her designee.

Certification of equivalency means a
final certification that a code meets or
exceeds the minimum requirements of
title III of the Act for accessibility and
usability of facilities covered by that
title.

Code means a State law or local
building code or similar ordinance, or
part thereof, that establishes acces-
sibility requirements.

Model code means a nationally recog-
nized document developed by a private
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entity for use by State or local juris-
dictions in developing codes as defined
in this section. A model code is in-
tended for incorporation by reference
or adoption in whole or in part, with or
without amendment, by State or local
jurisdictions.

Preliminary determination of equiva-
lency means a preliminary determina-
tion that a code appears to meet or ex-
ceed the minimum requirements of
title III of the Act for accessibility and
usability of facilities covered by that
title.

Submitting official means the State or
local official who—

(1) Has principal responsibility for
administration of a code, or is author-
ized to submit a code on behalf of a ju-
risdiction; and

(2) Files a request for certification
under this subpart.

§ 36.602 General rule.
On the application of a State or local

government, the Assistant Attorney
General may certify that a code meets
or exceeds the minimum requirements
of the Act for the accessibility and
usability of places of public accommo-
dation and commercial facilities under
this part by issuing a certification of
equivalency. At any enforcement pro-
ceeding under title III of the Act, such
certification shall be rebuttable evi-
dence that such State law or local ordi-
nance does meet or exceed the mini-
mum requirements of title III.

§ 36.603 Filing request for certifi-
cation.

(a) A submitting official may file a
request for certification of a code
under this subpart.

(b) Before filing a request for certifi-
cation of a code, the submitting offi-
cial shall ensure that—

(1) Adequate public notice of inten-
tion to file a request for certification,
notice of a hearing, and notice of the
location at which the request and ma-
terials can be inspected is published
within the relevant jurisdiction;

(2) Copies of the proposed request and
supporting materials are made avail-
able for public examination and copy-
ing at the office of the State or local
agency charged with administration
and enforcement of the code; and

(3) The local or State jurisdiction
holds a public hearing on the record, in
the State or locality, at which the pub-
lic is invited to comment on the pro-
posed request for certification.

(c) The submitting official shall in-
clude the following materials and in-
formation in support of the request:

(1) The text of the jurisdiction’s code;
any standard, regulation, code, or
other relevant document incorporated
by reference or otherwise referenced in
the code; the law creating and empow-
ering the agency; any relevant manu-
als, guides, or any other interpretive
information issued that pertain to the
code; and any formal opinions of the
State Attorney General or the chief
legal officer of the jurisdiction that
pertain to the code;

(2) Any model code or statute on
which the pertinent code is based, and
an explanation of any differences be-
tween the model and the pertinent
code;

(3) A transcript of the public hearing
required by paragraph (b)(3) of this sec-
tion; and

(4) Any additional information that
the submitting official may wish to be
considered.

(d) The submitting official shall file
the original and one copy of the re-
quest and of supporting materials with
the Assistant Attorney General. The
submitting official shall clearly label
the request as a ‘‘request for certifi-
cation’’ of a code. A copy of the request
and supporting materials will be avail-
able for public examination and copy-
ing at the offices of the Assistant At-
torney General in Washington, DC. The
submitting official shall ensure that
copies of the request and supporting
materials are available for public ex-
amination and copying at the office of
the State or local agency charged with
administration and enforcement of the
code. The submitting official shall en-
sure that adequate public notice of the
request for certification and of the lo-
cation at which the request and mate-
rials can be inspected is published
within the relevant jurisdiction.

(e) Upon receipt of a request for cer-
tification, the Assistant Attorney Gen-
eral may request further information
that he or she considers relevant to the
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determinations required to be made
under this subpart.

(Approved by the Office of Management and
Budget under control number 1190–0005)

[56 FR 35592, July 26, 1991, as amended by
Order No. 1679–93, 58 FR 17522, Apr. 5, 1993]

§ 36.604 Preliminary determination.
After consultation with the Architec-

tural and Transportation Barriers
Compliance Board, the Assistant At-
torney General shall make a prelimi-
nary determination of equivalency or a
preliminary determination to deny cer-
tification.

§ 36.605 Procedure following prelimi-
nary determination of equivalency.

(a) If the Assistant Attorney General
makes a preliminary determination of
equivalency under § 36.604, he or she
shall inform the submitting official, in
writing, of that preliminary determina-
tion. The Assistant Attorney General
shall also—

(1) Publish a notice in the FEDERAL
REGISTER that advises the public of the
preliminary determination of equiva-
lency with respect to the particular
code, and invite interested persons and
organizations, including individuals
with disabilities, during a period of at
least 60 days following publication of
the notice, to file written comments
relevant to whether a final certifi-
cation of equivalency should be issued;

(2) After considering the information
received in response to the notice de-
scribed in paragraph (a) of this section,
and after publishing a separate notice
in the FEDERAL REGISTER, hold an in-
formal hearing in Washington, DC at
which interested persons, including in-
dividuals with disabilities, are provided
an opportunity to express their views
with respect to the preliminary deter-
mination of equivalency; and

(b) The Assistant Attorney General,
after consultation with the Architec-
tural and Transportation Barriers
Compliance Board, and consideration
of the materials and information sub-
mitted pursuant to this section and
§ 36.603, shall issue either a certifi-
cation of equivalency or a final deter-
mination to deny the request for cer-
tification. He or she shall publish no-
tice of the certification of equivalency

or denial of certification in the FED-
ERAL REGISTER.

§ 36.606 Procedure following prelimi-
nary denial of certification.

(a) If the Assistant Attorney General
makes a Preliminary determination to
deny certification of a code under
§ 36.604, he or she shall notify the sub-
mitting official of the determination.
The notification may include specifica-
tion of the manner in which the code
could be amended in order to qualify
for certification.

(b) The Assistant Attorney General
shall allow the submitting official not
less than 15 days to submit data, views,
and arguments in opposition to the
preliminary determination to deny cer-
tification. If the submitting official
does not submit materials, the Assist-
ant Attorney General shall not be re-
quired to take any further action. If
the submitting official submits mate-
rials, the Assistant Attorney General
shall evaluate those materials and any
other relevant information. After eval-
uation of any newly submitted mate-
rials, the Assistant Attorney General
shall make either a final denial of cer-
tification or a preliminary determina-
tion of equivalency.

§ 36.607 Effect of certification.
(a)(1) A certification shall be consid-

ered a certification of equivalency only
with respect to those features or ele-
ments that are both covered by the cer-
tified code and addressed by the stand-
ards against which equivalency is
measured.

(2) For example, if certain equipment
is not covered by the code, the deter-
mination of equivalency cannot be used
as evidence with respect to the ques-
tion of whether equipment in a build-
ing built according to the code satisfies
the Act’s requirements with respect to
such equipment. By the same token,
certification would not be relevant to
construction of a facility for children,
if the regulations against which
equivalency is measured do not address
children’s facilities.

(b) A certification of equivalency is
effective only with respect to the par-
ticular edition of the code for which
certification is granted. Any amend-
ments or other changes to the code
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after the date of the certified edition
are not considered part of the certifi-
cation.

(c) A submitting official may reapply
for certification of amendments or
other changes to a code that has al-
ready received certification.

§ 36.608 Guidance concerning model
codes.

Upon application by an authorized
representative of a private entity re-

sponsible for developing a model code,
the Assistant Attorney General may
review the relevant model code and
issue guidance concerning whether and
in what respects the model code is con-
sistent with the minimum require-
ments of the Act for the accessibility
and usability of places of public accom-
modation and commercial facilities
under this part.
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APPENDIX B TO PART 36—PREAMBLE TO
REGULATION ON NONDISCRIMINATION
ON THE BASIS OF DISABILITY BY PUB-
LIC ACCOMMODATIONS AND IN COM-
MERCIAL FACILITIES (PUBLISHED
JULY 26, 1991)

NOTE: For the convenience of the reader,
this appendix contains the text of the pre-
amble to the final regulation on non-
discrimination on the basis of disability by
public accommodations and in commercial
facilities beginning at the heading ‘‘Section-
by-Section Analysis and Response to Com-
ments’’ and ending before ‘‘List of Subjects
in 28 CFR part 36’’ (56 FR 35546, July 26, 1991).

SECTION-BY-SECTION ANALYSIS AND RESPONSE
TO COMMENTS

Subpart A—General

Section 36.101 Purpose

Section 36.101 states the purpose of the
rule, which is to effectuate title III of the
Americans with Disabilities Act of 1990. This
title prohibits discrimination on the basis of
disability by public accommodations, re-
quires places of public accommodation and
commercial facilities to be designed, con-
structed, and altered in compliance with the
accessibility standards established by this
part, and requires that examinations or
courses related to licensing or certification
for professional or trade purposes be acces-
sible to persons with disabilities.

Section 36.102 Application

Section 36.102 specifies the range of enti-
ties and facilities that have obligations
under the final rule. The rule applies to any
public accommodation or commercial facil-
ity as those terms are defined in § 36.104. It
also applies, in accordance with section 309
of the ADA, to private entities that offer ex-
aminations or courses related to applica-
tions, licensing, certification, or
credentialing for secondary or postsecondary
education, professional, or trade purposes.
Except as provided in § 36.206, ‘‘Retaliation or
coercion,’’ this part does not apply to indi-
viduals other than public accommodations or
to public entities. Coverage of private indi-
viduals and public entities is discussed in the
preamble to § 36.206.

As defined in § 36.104, a public accommoda-
tion is a private entity that owns, leases or
leases to, or operates a place of public ac-
commodation. Section 36.102(b)(2) empha-
sizes that the general and specific public ac-
commodations requirements of subparts B
and C obligate a public accommodation only
with respect to the operations of a place of
public accommodation. This distinction is
drawn in recognition of the fact that a pri-
vate entity that meets the regulatory defini-

tion of public accommodation could also
own, lease or lease to, or operate facilities
that are not places of public accommodation.
The rule would exceed the reach of the ADA
if it were to apply the public accommoda-
tions requirements of subparts B and C to
the operations of a private entity that do not
involve a place of public accommodation.
Similarly, § 36.102(b)(3) provides that the new
construction and alterations requirements of
subpart D obligate a public accommodation
only with respect to facilities used as, or de-
signed or constructed for use as, places of
public accommodation or commercial facili-
ties.

On the other hand, as mandated by the
ADA and reflected in § 36.102(c), the new con-
struction and alterations requirements of
subpart D apply to a commercial facility
whether or not the facility is a place of pub-
lic accommodation, or is owned, leased,
leased to, or operated by a public accommo-
dation.

Section 36.102(e) states that the rule does
not apply to any private club, religious en-
tity, or public entity. Each of these terms is
defined in § 36.104. The exclusion of private
clubs and religious entities is derived from
section 307 of the ADA; and the exclusion of
public entities is based on the statutory defi-
nition of public accommodation in section
301(7) of the ADA, which excludes entities
other than private entities from coverage
under title III of the ADA.

Section 36.103 Relationship to Other Laws

Section 36.103 is derived from sections 501
(a) and (b) of the ADA. Paragraph (a) pro-
vides that, except as otherwise specifically
provided by this part, the ADA is not in-
tended to apply lesser standards than are re-
quired under title V of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 790–794), or
the regulations implementing that title. The
standards of title V of the Rehabilitation
Act apply for purposes of the ADA to the ex-
tent that the ADA has not explicitly adopted
a different standard from title V. Where the
ADA explicitly provides a different standard
from section 504, the ADA standard applies
to the ADA, but not to section 504. For ex-
ample, section 504 requires that all federally
assisted programs and activities be readily
accessible to and usable by individuals with
handicaps, even if major structural alter-
ations are necessary to make a program ac-
cessible. Title III of the ADA, in contrast,
only requires alterations to existing facili-
ties if the modifications are ‘‘readily achiev-
able,’’ that is, able to be accomplished easily
and without much difficulty or expense. A
public accommodation that is covered under
both section 504 and the ADA is still required
to meet the ‘‘program accessibility’’ stand-
ard in order to comply with section 504, but
would not be in violation of the ADA unless
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it failed to make ‘‘readily achievable’’ modi-
fications. On the other hand, an entity cov-
ered by the ADA is required to make ‘‘read-
ily achievable’’ modifications, even if the
program can be made accessible without any
architectural modifications. Thus, an entity
covered by both section 504 and title III of
the ADA must meet both the ‘‘program ac-
cessibility’’ requirement and the ‘‘readily
achievable’’ requirement.

Paragraph (b) makes explicit that the rule
does not affect the obligation of recipients of
Federal financial assistance to comply with
the requirements imposed under section 504
of the Rehabilitation Act of 1973.

Paragraph (c) makes clear that Congress
did not intend to displace any of the rights
or remedies provided by other Federal laws
or other State or local laws (including State
common law) that provide greater or equal
protection to individuals with disabilities. A
plaintiff may choose to pursue claims under
a State law that does not confer greater sub-
stantive rights, or even confers fewer sub-
stantive rights, if the alleged violation is
protected under the alternative law and the
remedies are greater. For example, assume
that a person with a physical disability
seeks damages under a State law that allows
compensatory and punitive damages for dis-
crimination on the basis of physical disabil-
ity, but does not allow them on the basis of
mental disability. In that situation, the
State law would provide narrower coverage,
by excluding mental disabilities, but broader
remedies, and an individual covered by both
laws could choose to bring an action under
both laws. Moreover, State tort claims con-
fer greater remedies and are not preempted
by the ADA. A plaintiff may join a State tort
claim to a case brought under the ADA. In
such a case, the plaintiff must, of course,
prove all the elements of the State tort
claim in order to prevail under that cause of
action.

A commenter had concerns about privacy
requirements for banking transactions using
telephone relay services. Title IV of the Act
provides adequate protections for ensuring
the confidentiality of communications using
the relay services. This issue is more appro-
priately addressed by the Federal Commu-
nications Commission in its regulation im-
plementing title IV of the Act.

Section 36.104 Definitions

‘‘Act.’’ The word ‘‘Act’’ is used in the regu-
lation to refer to the Americans with Dis-
abilities Act of 1990, Pub. L. 101–336, which is
also referred to as the ‘‘ADA.’’

‘‘Commerce.’’ The definition of ‘‘com-
merce’’ is identical to the statutory defini-
tion provided in section 301(l) of the ADA. It
means travel, trade, traffic, commerce,
transportation, or communication among
the several States, between any foreign
country or any territory or possession and

any State, or between points in the same
State but through another State or foreign
country. Commerce is defined in the same
manner as in title II of the Civil Rights Act
of 1964, which prohibits racial discrimination
in public accommodations.

The term ‘‘commerce’’ is used in the defi-
nition of ‘‘place of public accommodation.’’
According to that definition, one of the cri-
teria that an entity must meet before it can
be considered a place of public accommoda-
tion is that its operations affect commerce.
The term ‘‘commerce’’ is similarly used in
the definition of ‘‘commercial facility.’’

The use of the phrase ‘‘operations affect
commerce’’ applies the full scope of coverage
of the Commerce Clause of the Constitution
in enforcing the ADA. The Constitution
gives Congress broad authority to regulate
interstate commerce, including the activi-
ties of local business enterprises (e.g., a phy-
sician’s office, a neighborhood restaurant, a
laundromat, or a bakery) that affect inter-
state commerce through the purchase or sale
of products manufactured in other States, or
by providing services to individuals from
other States. Because of the integrated na-
ture of the national economy, the ADA and
this final rule will have extremely broad ap-
plication.

‘‘Commercial facilities’’ are those facili-
ties that are intended for nonresidential use
by a private entity and whose operations af-
fect commerce. As explained under § 36.401,
‘‘New construction,’’ the new construction
and alteration requirements of subpart D of
the rule apply to all commercial facilities,
whether or not they are places of public ac-
commodation. Those commercial facilities
that are not places of public accommodation
are not subject to the requirements of sub-
parts B and C (e.g., those requirements con-
cerning auxiliary aids and general non-
discrimination provisions).

Congress recognized that the employees
within commercial facilities would generally
be protected under title I (employment) of
the Act. However, as the House Committee
on Education and Labor pointed out, ‘‘[t]o
the extent that new facilities are built in a
manner that make[s] them accessible to all
individuals, including potential employees,
there will be less of a need for individual em-
ployers to engage in reasonable accommoda-
tions for particular employees.’’ H.R. Rep.
No. 485, 101st Cong., 2d Sess., pt. 2, at 117
(1990) [hereinafter ‘‘Education and Labor re-
port’’]. While employers of fewer than 15 em-
ployees are not covered by title I’s employ-
ment discrimination provisions, there is no
such limitation with respect to new con-
struction covered under title III. Congress
chose not to so limit the new construction
provisions because of its desire for a uniform
requirement of accessibility in new construc-
tion, because accessibility can be accom-
plished easily in the design and construction
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stage, and because future expansion of a
business or sale or lease of the property to a
larger employer or to a business that is a
place of public accommodation is always a
possibility.

The term ‘‘commercial facilities’’ is not in-
tended to be defined by dictionary or com-
mon industry definitions. Included in this
category are factories, warehouses, office
buildings, and other buildings in which em-
ployment may occur. The phrase, ‘‘whose op-
erations affect commerce,’’ is to be read
broadly, to include all types of activities
reached under the commerce clause of the
Constitution.

Privately operated airports are also in-
cluded in the category of commercial facili-
ties. They are not, however, places of public
accommodation because they are not termi-
nals used for ‘‘specified public transpor-
tation.’’ (Transportation by aircraft is spe-
cifically excluded from the statutory defini-
tion of ‘‘specified public transportation.’’)
Thus, privately operated airports are subject
to the new construction and alteration re-
quirements of this rule (subpart D) but not
to subparts B and C. (Airports operated by
public entities are covered by title II of the
Act.) Places of public accommodation lo-
cated within airports, such as restaurants,
shops, lounges, or conference centers, how-
ever, are covered by subparts B and C of this
part.

The statute’s definition of ‘‘commercial fa-
cilities’’ specifically includes only facilities
‘‘that are intended for nonresidential use’’
and specifically exempts those facilities that
are covered or expressly exempted from cov-
erage under the Fair Housing Act of 1968, as
amended (42 U.S.C. 3601–3631). The interplay
between the Fair Housing Act and the ADA
with respect to those facilities that are
‘‘places of public accommodation’’ was the
subject of many comments and is addressed
in the preamble discussion of the definition
of ‘‘place of public accommodation.’’

‘‘Current illegal use of drugs.’’ The phrase
‘‘current illegal use of drugs’’ is used in
§ 36.209. Its meaning is discussed in the pre-
amble for that section.

‘‘Disability.’’ The definition of the term
‘‘disability’’ is comparable to the definition
of the term ‘‘individual with handicaps’’ in
section 7(8)(B) of the Rehabilitation Act and
section 802(h) of the Fair Housing Act. The
Education and Labor Committee report
makes clear that the analysis of the term
‘‘individual with handicaps’’ by the Depart-
ment of Health, Education, and Welfare in
its regulations implementing section 504 (42
FR 22685 (May 4, 1977)) and the analysis by
the Department of Housing and Urban Devel-
opment in its regulation implementing the
Fair Housing Amendments Act of 1988 (54 FR
3232 (Jan. 23, 1989)) should also apply fully to
the term ‘‘disability’’ (Education and Labor
report at 50).

The use of the term ‘‘disability’’ instead of
‘‘handicap’’ and the term ‘‘individual with a
disability’’ instead of ‘‘individual with
handicaps’’ represents an effort by the Con-
gress to make use of up-to-date, currently
accepted terminology. The terminology ap-
plied to individuals with disabilities is a
very significant and sensitive issue. As with
racial and ethnic terms, the choice of words
to describe a person with a disability is over-
laid with stereotypes, patronizing attitudes,
and other emotional connotations. Many in-
dividuals with disabilities, and organizations
representing such individuals, object to the
use of such terms as ‘‘handicapped person’’
or ‘‘the handicapped.’’ In other recent legis-
lation, Congress also recognized this shift in
terminology, e.g., by changing the name of
the National Council on the Handicapped to
the National Council on Disability (Pub. L.
100–630).

In enacting the Americans with Disabil-
ities Act, Congress concluded that it was im-
portant for the current legislation to use ter-
minology most in line with the sensibilities
of most Americans with disabilities. No
change in definition or substance is intended
nor should be attributed to this change in
phraseology.

The term ‘‘disability’’ means, with respect
to an individual—

(A) A physical or mental impairment that
substantially limits one or more of the
major life activities of such individual;

(B) A record of such an impairment; or
(C) Being regarded as having such an im-

pairment.
If an individual meets any one of these

three tests, he or she is considered to be an
individual with a disability for purposes of
coverage under the Americans with Disabil-
ities Act.

Congress adopted this same basic defini-
tion of ‘‘disability,’’ first used in the Reha-
bilitation Act of 1973 and in the Fair Housing
Amendments Act of 1988, for a number of
reasons. It has worked well since it was
adopted in 1974. There is a substantial body
of administrative interpretation and judicial
precedent on this definition. Finally, it
would not be possible to guarantee com-
prehensiveness by providing a list of specific
disabilities, especially because new disorders
may be recognized in the future, as they
have since the definition was first estab-
lished in 1974.

Test A—A Physical or Mental Impairment
That Substantially Limits One or More of
the Major Life Activities of Such Individ-
ual

Physical or mental impairment. Under the
first test, an individual must have a physical
or mental impairment. As explained in para-
graph (1) (i) of the definition, ‘‘impairment’’
means any physiological disorder or condi-
tion, cosmetic disfigurement, or anatomical
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loss affecting one or more of the following
body systems: Neurological; musculo-
skeletal; special sense organs (including
speech organs that are not respiratory, such
as vocal cords, soft palate, and tongue); res-
piratory, including speech organs; cardio-
vascular; reproductive; digestive; genito-
urinary; hemic and lymphatic; skin; and en-
docrine. It also means any mental or psycho-
logical disorder, such as mental retardation,
organic brain syndrome, emotional or men-
tal illness, and specific learning disabilities.
This list closely tracks the one used in the
regulations for section 504 of the Rehabilita-
tion Act of 1973 (see, e.g., 45 CFR 84.3(j)(2)(i)).

Many commenters asked that ‘‘traumatic
brain injury’’ be added to the list in para-
graph (1)(i). Traumatic brain injury is al-
ready included because it is a physiological
condition affecting one of the listed body
systems, i.e., ‘‘neurological.’’ Therefore, it
was unnecessary for the Department to add
the term to the regulation.

It is not possible to include a list of all the
specific conditions, contagious and noncon-
tagious diseases, or infections that would
constitute physical or mental impairments
because of the difficulty of ensuring the
comprehensiveness of such a list, particu-
larly in light of the fact that other condi-
tions or disorders may be identified in the
future. However, the list of examples in para-
graph (1)(iii) of the definition includes: Or-
thopedic, visual, speech and hearing impair-
ments; cerebral palsy; epilepsy, muscular
dystrophy, multiple sclerosis, cancer, heart
disease, diabetes, mental retardation, emo-
tional illness, specific learning disabilities,
HIV disease (symptomatic or asymp-
tomatic), tuberculosis, drug addiction, and
alcoholism.

The examples of ‘‘physical or mental im-
pairments’’ in paragraph (1)(iii) are the same
as those contained in many section 504 regu-
lations, except for the addition of the phrase
‘‘contagious and noncontagious’’ to describe
the types of diseases and conditions in-
cluded, and the addition of ‘‘HIV disease
(symptomatic or asymptomatic)’’ and ‘‘tu-
berculosis’’ to the list of examples. These ad-
ditions are based on the ADA committee re-
ports, caselaw, and official legal opinions in-
terpreting section 504. In School Board of Nas-
sau County v. Arline, 480 U.S. 273 (1987), a case
involving an individual with tuberculosis,
the Supreme Court held that people with
contagious diseases are entitled to the pro-
tections afforded by section 504. Following
the Arline decision, this Department’s Office
of Legal Counsel issued a legal opinion that
concluded that symptomatic HIV disease is
an impairment that substantially limits a
major life activity; therefore it has been in-
cluded in the definition of disability under
this part. The opinion also concluded that
asymptomatic HIV disease is an impairment
that substantially limits a major life activ-

ity, either because of its actual effect on the
individual with HIV disease or because the
reactions of other people to individuals with
HIV disease cause such individuals to be
treated as though they are disabled. See
Memorandum from Douglas W. Kmiec, Act-
ing Assistant Attorney General, Office of
Legal Counsel, Department of Justice, to Ar-
thur B. Culvahouse, Jr., Counsel to the
President (Sept. 27, 1988), reprinted in Hear-
ings on S. 933, the Americans with Disabil-
ities Act, Before the Subcomm. on the
Handicapped of the Senate Comm. on Labor
and Human Resources, 101st Cong., 1st Sess.
346 (1989). The phrase ‘‘symptomatic or
asymptomatic’’ was inserted in the final rule
after ‘‘HIV disease’’ in response to com-
menters who suggested that the clarification
was necessary to give full meaning to the
Department’s opinion.

Paragraph (1)(iv) of the definition states
that the phrase ‘‘physical or mental impair-
ment’’ does not include homosexuality or bi-
sexuality. These conditions were never con-
sidered impairments under other Federal dis-
ability laws. Section 511(a) of the statute
makes clear that they are likewise not to be
considered impairments under the Ameri-
cans with Disabilities Act.

Physical or mental impairment does not
include simple physical characteristics, such
as blue eyes or black hair. Nor does it in-
clude environmental, cultural, economic, or
other disadvantages, such as having a prison
record, or being poor. Nor is age a disability.
Similarly, the definition does not include
common personality traits such as poor
judgment or a quick temper where these are
not symptoms of a mental or psychological
disorder. However, a person who has these
characteristics and also has a physical or
mental impairment may be considered as
having a disability for purposes of the Amer-
icans with Disabilities Act based on the im-
pairment.

Substantial limitation of a major life activity.
Under Test A, the impairment must be one
that ‘‘substantially limits a major life activ-
ity.’’ Major life activities include such
things as caring for one’s self, performing
manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.
For example, a person who is paraplegic is
substantially limited in the major life activ-
ity of walking, a person who is blind is sub-
stantially limited in the major life activity
of seeing, and a person who is mentally re-
tarded is substantially limited in the major
life activity of learning. A person with trau-
matic brain injury is substantially limited in
the major life activities of caring for one’s
self, learning, and working because of mem-
ory deficit, confusion, contextual difficul-
ties, and inability to reason appropriately.

A person is considered an individual with a
disability for purposes of Test A, the first
prong of the definition, when the individual’s
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important life activities are restricted as to
the conditions, manner, or duration under
which they can be performed in comparison
to most people. A person with a minor, triv-
ial impairment, such as a simple infected
finger, is not impaired in a major life activ-
ity. A person who can walk for 10 miles con-
tinuously is not substantially limited in
walking merely because, on the eleventh
mile, he or she begins to experience pain, be-
cause most people would not be able to walk
eleven miles without experiencing some dis-
comfort.

The Department received many comments
on the proposed rule’s inclusion of the word
‘‘temporary’’ in the definition of ‘‘disabil-
ity.’’ The preamble indicated that impair-
ments are not necessarily excluded from the
definition of ‘‘disability’’ simply because
they are temporary, but that the duration,
or expected duration, of an impairment is
one factor that may properly be considered
in determining whether the impairment sub-
stantially limits a major life activity. The
preamble recognized, however, that tem-
porary impairments, such as a broken leg,
are not commonly regarded as disabilities,
and only in rare circumstances would the de-
gree of the limitation and its expected dura-
tion be substantial: Nevertheless, many com-
menters objected to inclusion of the word
‘‘temporary’’ both because it is not in the
statute and because it is not contained in
the definition of ‘‘disability’’ set forth in the
title I regulations of the Equal Employment
Opportunity Commission (EEOC). The word
‘‘temporary’’ has been deleted from the final
rule to conform with the statutory language.
The question of whether a temporary impair-
ment is a disability must be resolved on a
case-by-case basis, taking into consideration
both the duration (or expected duration) of
the impairment and the extent to which it
actually limits a major life activity of the
affected individual.

The question of whether a person has a dis-
ability should be assessed without regard to
the availability of mitigating measures, such
as reasonable modifications or auxiliary aids
and services. For example, a person with
hearing loss is substantially limited in the
major life activity of hearing, even though
the loss may be improved through the use of
a hearing aid. Likewise, persons with impair-
ments, such as epilepsy or diabetes, that sub-
stantially limit a major life activity, are
covered under the first prong of the defini-
tion of disability, even if the effects of the
impairment are controlled by medication.

Many commenters asked that environ-
mental illness (also known as multiple
chemical sensitivity) as well as allergy to
cigarette smoke be recognized as disabilities.
The Department, however, declines to state
categorically that these types of allergies or
sensitivities are disabilities, because the de-
termination as to whether an impairment is

a disability depends on whether, given the
particular circumstances at issue, the im-
pairment substantially limits one or more
major life activities (or has a history of, or
is regarded as having such an effect).

Sometimes respiratory or neurological
functioning is so severely affected that an
individual will satisfy the requirements to
be considered disabled under the regulation.
Such an individual would be entitled to all of
the protections afforded by the Act and this
part. In other cases, individuals may be sen-
sitive to environmental elements or to
smoke but their sensitivity will not rise to
the level needed to constitute a disability.
For example, their major life activity of
breathing may be somewhat, but not sub-
stantially, impaired. In such circumstances,
the individuals are not disabled and are not
entitled to the protections of the statute de-
spite their sensitivity to environmental
agents.

In sum, the determination as to whether
allergies to cigarette smoke, or allergies or
sensitivities characterized by the com-
menters as environmental illness are disabil-
ities covered by the regulation must be made
using the same case-by-case analysis that is
applied to all other physical or mental im-
pairments. Moreover, the addition of specific
regulatory provisions relating to environ-
mental illness in the final rule would be in-
appropriate at this time pending future con-
sideration of the issue by the Architectural
and Transportation Barriers Compliance
Board, the Environmental Protection Agen-
cy, and the Occupational Safety and Health
Administration of the Department of Labor.

Test B—A Record of Such an Impairment

This test is intended to cover those who
have a record of an impairment. As explained
in paragraph (3) of the rule’s definition of
disability, this includes a person who has a
history of an impairment that substantially
limited a major life activity, such as some-
one who has recovered from an impairment.
It also includes persons who have been
misclassified as having an impairment.

This provision is included in the definition
in part to protect individuals who have re-
covered from a physical or mental impair-
ment that previously substantially limited
them in a major life activity. Discrimination
on the basis of such a past impairment is
prohibited. Frequently occurring examples
of the first group (those who have a history
of an impairment) are persons with histories
of mental or emotional illness, heart disease,
or cancer; examples of the second group
(those who have been misclassified as having
an impairment) are persons who have been
misclassified as having mental retardation
or mental illness.
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Test C—Being Regarded as Having Such an
Impairment

This test, as contained in paragraph (4) of
the definition, is intended to cover persons
who are treated by a private entity or public
accommodation as having a physical or men-
tal impairment that substantially limits a
major life activity. It applies when a person
is treated as if he or she has an impairment
that substantially limits a major life activ-
ity, regardless of whether that person has an
impairment.

The Americans with Disabilities Act uses
the same ‘‘regarded as’’ test set forth in the
regulations implementing section 504 of the
Rehabilitation Act. See, e.g., 28 CFR
42.540(k)(2)(iv), which provides:

(iv) ‘‘Is regarded as having an impairment’’
means (A) Has a physical or mental impair-
ment that does not substantially limit major
life activities but that is treated by a recipi-
ent as constituting such a limitation; (B)
Has a physical or mental impairment that
substantially limits major life activities
only as a result of the attitudes of others to-
ward such impairment; or (C) Has none of
the impairments defined in paragraph
(k)(2)(i) of this section but is treated by a re-
cipient as having such an impairment.

The perception of the private entity or
public accommodation is a key element of
this test. A person who perceives himself or
herself to have an impairment, but does not
have an impairment, and is not treated as if
he or she has an impairment, is not pro-
tected under this test. A person would be
covered under this test if a restaurant re-
fused to serve that person because of a fear
of ‘‘negative reactions’’ of others to that per-
son. A person would also be covered if a pub-
lic accommodation refused to serve a patron
because it perceived that the patron had an
impairment that limited his or her enjoy-
ment of the goods or services being offered.

For example, persons with severe burns
often encounter discrimination in commu-
nity activities, resulting in substantial limi-
tation of major life activities. These persons
would be covered under this test based on
the attitudes of others towards the impair-
ment, even if they did not view themselves
as ‘‘impaired.’’

The rationale for this third test, as used in
the Rehabilitation Act of 1973, was articu-
lated by the Supreme Court in Arline, 480
U.S. 273 (1987). The Court noted that, al-
though an individual may have an impair-
ment that does not in fact substantially
limit a major life activity, the reaction of
others may prove just as disabling. ‘‘Such an
impairment might not diminish a person’s
physical or mental capabilities, but could
nevertheless substantially limit that per-
son’s ability to work as a result of the nega-
tive reactions of others to the impairment.’’
Id. at 283. The Court concluded that, by in-

cluding this test in the Rehabilitation Act’s
definition, ‘‘Congress acknowledged that so-
ciety’s accumulated myths and fears about
disability and disease are as handicapping as
are the physical limitations that flow from
actual impairment.’’ Id. at 284.

Thus, a person who is not allowed into a
public accommodation because of the myths,
fears, and stereotypes associated with dis-
abilities would be covered under this third
test whether or not the person’s physical or
mental condition would be considered a dis-
ability under the first or second test in the
definition.

If a person is refused admittance on the
basis of an actual or perceived physical or
mental condition, and the public accommo-
dation can articulate no legitimate reason
for the refusal (such as failure to meet eligi-
bility criteria), a perceived concern about
admitting persons with disabilities could be
inferred and the individual would qualify for
coverage under the ‘‘regarded as’’ test. A
person who is covered because of being re-
garded as having an impairment is not re-
quired to show that the public accommoda-
tion’s perception is inaccurate (e.g., that he
will be accepted by others, or that insurance
rates will not increase) in order to be admit-
ted to the public accommodation.

Paragraph (5) of the definition lists certain
conditions that are not included within the
definition of ‘‘disability.’’ The excluded con-
ditions are: transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism, gender
identity disorders not resulting from phys-
ical impairments, other sexual behavior dis-
orders, compulsive gambling, kleptomania,
pyromania, and psychoactive substance use
disorders resulting from current illegal use
of drugs. Unlike homosexuality and bisexual-
ity, which are not considered impairments
under either the Americans with Disabilities
Act (see the definition of ‘‘disability,’’ para-
graph (1)(iv)) or section 504, the conditions
listed in paragraph (5), except for transves-
tism, are not necessarily excluded as impair-
ments under section 504. (Transvestism was
excluded from the definition of disability for
section 504 by the Fair Housing Amendments
Act of 1988, Pub. L. 100–430, § 6(b).) The phrase
‘‘current illegal use of drugs’’ used in this
definition is explained in the preamble to
§ 36.209.

‘‘Drug.’’ The definition of the term ‘‘drug’’
is taken from section 510(d)(2) of the ADA.

‘‘Facility.’’ ‘‘Facility’’ means all or any
portion of buildings, structures, sites, com-
plexes, equipment, rolling stock or other
conveyances, roads, walks, passageways,
parking lots, or other real or personal prop-
erty, including the site where the building,
property, structure, or equipment is located.
Committee reports made clear that the defi-
nition of facility was drawn from the defini-
tion of facility in current Federal regula-
tions (see, e.g., Education and Labor report
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at 114). It includes both indoor and outdoor
areas where human-constructed improve-
ments, structures, equipment, or property
have been added to the natural environment.

The term ‘‘rolling stock or other convey-
ances’’ was not included in the definition of
facility in the proposed rule. However, com-
menters raised questions about the applica-
bility of this part to places of public accom-
modation operated in mobile facilities (such
as cruise ships, floating restaurants, or mo-
bile health units). Those places of public ac-
commodation are covered under this part,
and would be included in the definition of
‘‘facility.’’ Thus the requirements of sub-
parts B and C would apply to those places of
public accommodation. For example, a cov-
ered entity could not discriminate on the
basis of disability in the full and equal en-
joyment of the facilities (§ 36.201). Similarly,
a cruise line could not apply eligibility cri-
teria to potential passengers in a manner
that would screen out individuals with dis-
abilities, unless the criteria are ‘‘necessary,’’
as provided in § 36.301.

However, standards for new construction
and alterations of such facilities are not yet
included in the Americans with Disabilities
Act Accessibility Guidelines for Buildings
and Facilities (ADAAG) adopted by § 36.406
and incorporated in appendix A. The Depart-
ment therefore will not interpret the new
construction and alterations provisions of
subpart D to apply to the types of facilities
discussed here, pending further development
of specific requirements.

Requirements pertaining to accessible
transportation services provided by public
accommodations are included in § 36.310 of
this part; standards pertaining to accessible
vehicles will be issued by the Secretary of
Transportation pursuant to section 306 of the
Act, and will be codified at 49 CFR part 37.

A public accommodation has obligations
under this rule with respect to a cruise ship
to the extent that its operations are subject
to the laws of the United States.

The definition of ‘‘facility’’ only includes
the site over which the private entity may
exercise control or on which a place of public
accommodation or a commercial facility is
located. It does not include, for example, ad-
jacent roads or walks controlled by a public
entity that is not subject to this part. Public
entities are subject to the requirements of
title II of the Act. The Department’s regula-
tion implementing title II, which will be
codified at 28 CFR part 35, addresses the obli-
gations of public entities to ensure acces-
sibility by providing curb ramps at pedes-
trian walkways.

‘‘Illegal use of drugs.’’ The definition of
‘‘illegal use of drugs’’ is taken from section
510(d)(1) of the Act and clarifies that the
term includes the illegal use of one or more
drugs.

‘‘Individual with a disability’’ means a per-
son who has a disability but does not include
an individual who is currently illegally using
drugs, when the public accommodation acts
on the basis of such use. The phrase ‘‘current
illegal use of drugs’’ is explained in the pre-
amble to § 36.209.

‘‘Place of public accommodation.’’ The
term ‘‘place of public accommodation’’ is an
adaptation of the statutory definition of
‘‘public accommodation’’ in section 301(7) of
the ADA and appears as an element of the
regulatory definition of public accommoda-
tion. The final rule defines ‘‘place of public
accommodation’’ as a facility, operated by a
private entity, whose operations affect com-
merce and fall within at least one of 12 speci-
fied categories. The term ‘‘public accommo-
dation,’’ on the other hand, is reserved by
the final rule for the private entity that
owns, leases (or leases to), or operates a
place of public accommodation. It is the pub-
lic accommodation, and not the place of pub-
lic accommodation, that is subject to the
regulation’s nondiscrimination require-
ments. Placing the obligation not to dis-
criminate on the public accommodation, as
defined in the rule, is consistent with section
302(a) of the ADA, which places the obliga-
tion not to discriminate on any person who
owns, leases (or leases to), or operates a
place of public accommodation.

Facilities operated by government agen-
cies or other public entities as defined in this
section do not qualify as places of public ac-
commodation. The actions of public entities
are governed by title II of the ADA and will
be subject to regulations issued by the De-
partment of Justice under that title. The re-
ceipt of government assistance by a private
entity does not by itself preclude a facility
from being considered as a place of public ac-
commodation.

The definition of place of public accommo-
dation incorporates the 12 categories of fa-
cilities represented in the statutory defini-
tion of public accommodation in section
301(7) of the ADA:

1. Places of lodging.
2. Establishments serving food or drink.
3. Places of exhibition or entertainment.
4. Places of public gathering.
5. Sales or rental establishments.
6. Service establishments.
7. Stations used for specified public trans-

portation.
8. Places of public display or collection.
9. Places of recreation.
10. Places of education.
11. Social service center establishments.
12. Places of exercise or recreation.
In order to be a place of public accommo-

dation, a facility must be operated by a pri-
vate entity, its operations must affect com-
merce, and it must fall within one of these 12
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categories. While the list of categories is ex-
haustive, the representative examples of fa-
cilities within each category are not. Within
each category only a few examples are given.
The category of social service center estab-
lishments would include not only the types
of establishments listed, day care centers,
senior citizen centers, homeless shelters,
food banks, adoption agencies, but also es-
tablishments such as substance abuse treat-
ment centers, rape crisis centers, and half-
way houses. As another example, the cat-
egory of sales or rental establishments would
include an innumerable array of facilities
that would sweep far beyond the few exam-
ples given in the regulation. For example,
other retail or wholesale establishments sell-
ing or renting items, such as bookstores, vid-
eotape rental stores, car rental establish-
ment, pet stores, and jewelry stores would
also be covered under this category, even
though they are not specifically listed.

Several commenters requested clarifica-
tion as to the coverage of wholesale estab-
lishments under the category of ‘‘sales or
rental establishments.’’ The Department in-
tends for wholesale establishments to be cov-
ered under this category as places of public
accommodation except in cases where they
sell exclusively to other businesses and not
to individuals. For example, a company that
grows food produce and supplies its crops ex-
clusively to food processing corporations on
a wholesale basis does not become a public
accommodation because of these trans-
actions. If this company operates a road side
stand where its crops are sold to the public,
the road side stand would be a sales estab-
lishment covered by the ADA. Conversely, a
sales establishment that markets its goods
as ‘‘wholesale to the public’’ and sells to in-
dividuals would not be exempt from ADA
coverage despite its use of the word ‘‘whole-
sale’’ as a marketing technique.

Of course, a company that operates a place
of public accommodation is subject to this
part only in the operation of that place of
public accommodation. In the example given
above, the wholesale produce company that
operates a road side stand would be a public
accommodation only for the purposes of the
operation of that stand. The company would
be prohibited from discriminating on the
basis of disability in the operation of the
road side stand, and it would be required to
remove barriers to physical access to the ex-
tent that it is readily achievable to do so
(see § 36.304); however, in the event that it is
not readily achievable to remove barriers,
for example, by replacing a gravel surface or
regrading the area around the stand to per-
mit access by persons with mobility impair-
ments, the company could meet its obliga-
tions through alternative methods of making
its goods available, such as delivering
produce to a customer in his or her car (see
§ 36.305). The concepts of readily achievable

barrier removal and alternatives to barrier
removal are discussed further in the pre-
amble discussion of §§ 36.304 and 36.305.

Even if a facility does not fall within one
of the 12 categories, and therefore does not
qualify as a place of public accommodation,
it still may be a commercial facility as de-
fined in § 36.104 and be subject to the new
construction and alterations requirements of
subpart D.

A number of commenters questioned the
treatment of residential hotels and other
residential facilities in the Department’s
proposed rule. These commenters were essen-
tially seeking resolution of the relationship
between the Fair Housing Act and the ADA
concerning facilities that are both residen-
tial in nature and engage in activities that
would cause them to be classified as ‘‘places
of public accommodation’’ under the ADA.
The ADA’s express exemption relating to the
Fair Housing Act applies only to ‘‘commer-
cial facilities’’ and not to ‘‘places of public
accommodation.’’

A facility whose operations affect inter-
state commerce is a place of public accom-
modation for purposes of the ADA to the ex-
tent that its operations include those types
of activities engaged in or services provided
by the facilities contained on the list of 12
categories in section 301(7) of the ADA. Thus,
a facility that provides social services would
be considered a ‘‘social service center estab-
lishment.’’ Similarly, the category ‘‘places
of lodging’’ would exclude solely residential
facilities because the nature of a place of
lodging contemplates the use of the facility
for short-term stays.

Many facilities, however, are mixed use fa-
cilities. For example, in a large hotel that
has a separate residential apartment wing,
the residential wing would not be covered by
the ADA because of the nature of the occu-
pancy of that part of the facility. This resi-
dential wing would, however, be covered by
the Fair Housing Act. The separate nonresi-
dential accommodations in the rest of the
hotel would be a place of lodging, and thus a
public accommodation subject to the re-
quirements of this final rule. If a hotel al-
lows both residential and short-term stays,
but does not allocate space for these dif-
ferent uses in separate, discrete units, both
the ADA and the Fair Housing Act may
apply to the facility. Such determinations
will need to be made on a case-by-case basis.
Any place of lodging of the type described in
paragraph (1) of the definition of place of
public accommodation and that is an estab-
lishment located within a building that con-
tains not more than five rooms for rent or
hire and is actually occupied by the propri-
etor of the establishment as his or her resi-
dence is not covered by the ADA. (This ex-
clusion from coverage does not apply to
other categories of public accommodations,
for example, professional offices or homeless
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shelters, that are located in a building that
is also occupied as a private residence.)

A number of commenters noted that the
term ‘‘residential hotel’’ may also apply to a
type of hotel commonly known as a ‘‘single
room occupancy hotel.’’ Although such ho-
tels or portions of such hotels may fall under
the Fair Housing Act when operated or used
as long-term residences, they are also con-
sidered ‘‘places of lodging’’ under the ADA
when guests of such hotels are free to use
them on a short-term basis. In addition,
‘‘single room occupancy hotels’’ may provide
social services to their guests, often through
the operation of Federal or State grant pro-
grams. In such a situation, the facility would
be considered a ‘‘social service center estab-
lishment’’ and thus covered by the ADA as a
place of public accommodation, regardless of
the length of stay of the occupants.

A similar analysis would also be applied to
other residential facilities that provide so-
cial services, including homeless shelters,
shelters for people seeking refuge from do-
mestic violence, nursing homes, residential
care facilities, and other facilities where per-
sons may reside for varying lengths of time.
Such facilities should be analyzed under the
Fair Housing Act to determine the applica-
tion of that statute. The ADA, however, re-
quires a separate and independent analysis.
For example, if the facility, or a portion of
the facility, is intended for or permits short-
term stays, or if it can appropriately be cat-
egorized as a service establishment or as a
social service establishment, then the facil-
ity or that portion of the facility used for
the covered purpose is a place of public ac-
commodation under the ADA. For example, a
homeless shelter that is intended and used
only for long-term residential stays and that
does not provide social services to its resi-
dents would not be covered as a place of pub-
lic accommodation. However, if this facility
permitted short-term stays or provided so-
cial services to its residents, it would be cov-
ered under the ADA either as a ‘‘place of
lodging’’ or as a ‘‘social service center estab-
lishment,’’ or as both.

A private home, by itself, does not fall
within any of the 12 categories. However, it
can be covered as a place of public accommo-
dation to the extent that it is used as a facil-
ity that would fall within one of the 12 cat-
egories. For example, if a professional office
of a dentist, doctor, or psychologist is lo-
cated in a private home, the portion of the
home dedicated to office use (including areas
used both for the residence and the office,
e.g., the entrance to the home that is also
used as the entrance to the professional of-
fice) would be considered a place of public
accommodation. Places of public accommo-
dation located in residential facilities are
specifically addressed in § 36.207.

If a tour of a commercial facility that is
not otherwise a place of public accommoda-

tion, such as, for example, a factory or a
movie studio production set, is open to the
general public, the route followed by the
tour is a place of public accommodation and
the tour must be operated in accordance
with the rule’s requirements for public ac-
commodations. The place of public accom-
modation defined by the tour does not in-
clude those portions of the commercial facil-
ity that are merely viewed from the tour
route. Hence, the barrier removal require-
ments of § 36.304 only apply to the physical
route followed by the tour participants and
not to work stations or other areas that are
merely adjacent to, or within view of, the
tour route. If the tour is not open to the gen-
eral public, but rather is conducted, for ex-
ample, for selected business colleagues, part-
ners, customers, or consultants, the tour
route is not a place of public accommodation
and the tour is not subject to the require-
ments for public accommodations.

Public accommodations that receive Fed-
eral financial assistance are subject to the
requirements of section 504 of the Rehabili-
tation Act as well as the requirements of the
ADA.

Private schools, including elementary and
secondary schools, are covered by the rule as
places of public accommodation. The rule
itself, however, does not require a private
school to provide a free appropriate edu-
cation or develop an individualized edu-
cation program in accordance with regula-
tions of the Department of Education imple-
menting section 504 of the Rehabilitation
Act of 1973, as amended (34 CFR part 104),
and regulations implementing the Individ-
uals with Disabilities Education Act (34 CFR
part 300). The receipt of Federal assistance
by a private school, however, would trigger
application of the Department of Education’s
regulations to the extent mandated by the
particular type of assistance received.

‘‘Private club.’’ The term ‘‘private club’’ is
defined in accordance with section 307 of the
ADA as a private club or establishment ex-
empted from coverage under title II of the
Civil Rights Act of 1964. Title II of the 1964
Act exempts any ‘‘private club or other es-
tablishment not in fact open to the public,
except to the extent that the facilities of
such establishment are made available to
the customers or patrons of [a place of public
accommodation as defined in title II].’’ The
rule, therefore, as reflected in § 36.102(e) of
the application section, limits the coverage
of private clubs accordingly. The obligations
of a private club that rents space to any
other private entity for the operation of a
place of public accommodation are discussed
further in connection with § 36.201.

In determining whether a private entity
qualifies as a private club under title II,
courts have considered such factors as the
degree of member control of club operations,
the selectivity of the membership selection
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process, whether substantial membership
fees are charged, whether the entity is oper-
ated on a nonprofit basis, the extent to
which the facilities are open to the public,
the degree of public funding, and whether the
club was created specifically to avoid com-
pliance with the Civil Rights Act. See e.g.,
Tillman v. Wheaton-Haven Recreation Ass’n,
410 U.S. 431 (1973); Daniel v. Paul, 395 U.S. 298
(1969); Olzman v. Lake Hills Swim Club, Inc.,
495 F.2d 1333 (2d Cir. 1974); Anderson v. Pass
Christian Isles Golf Club, Inc., 488 F.2d 855 (5th
Cir. 1974); Smith v. YMCA, 462 F.2d 634 (5th
Cir. 1972); Stout v. YMCA, 404 F.2d 687 (5th
Cir. 1968); United States v. Richberg, 398 F.2d
523 (5th Cir. 1968); Nesmith v. YMCA, 397 F.2d
96 (4th Cir. 1968); United States v. Lansdowne
Swim Club, 713 F. Supp. 785 (E.D. Pa. 1989);
Durham v. Red Lake Fishing and Hunting
Club, Inc., 666 F. Supp. 954 (W.D. Tex. 1987);
New York v. Ocean Club, Inc., 602 F. Supp. 489
(E.D.N.Y. 1984); Brown v. Loudoun Golf and
Country Club, Inc., 573 F. Supp. 399 (E.D. Va.
1983); United States v. Trustees of Fraternal
Order of Eagles, 472 F. Supp. 1174 (E.D. Wis.
1979); Cornelius v. Benevolent Protective Order
of Elks, 382 F. Supp. 1182 (D. Conn. 1974).

‘‘Private entity.’’ The term ‘‘private en-
tity’’ is defined as any individual or entity
other than a public entity. It is used as part
of the definition of ‘‘public accommodation’’
in this section.

The definition adds ‘‘individual’’ to the
statutory definition of private entity (see
section 301(6) of the ADA). This addition
clarifies that an individual may be a private
entity and, therefore, may be considered a
public accommodation if he or she owns,
leases (or leases to), or operates a place of
public accommodation. The explicit inclu-
sion of individuals under the definition of
private entity is consistent with section
302(a) of the ADA, which broadly prohibits
discrimination on the basis of disability by
any person who owns, leases (or leases to), or
operates a place of public accommodation.

‘‘Public accommodation.’’ The term ‘‘pub-
lic accommodation’’ means a private entity
that owns, leases (or leases to), or operates a
place of public accommodation. The regu-
latory term, ‘‘public accommodation,’’ cor-
responds to the statutory term, ‘‘person,’’ in
section 302(a) of the ADA. The ADA prohibits
discrimination ‘‘by any person who owns,
leases (or leases to), or operates a place of
public accommodation.’’ The text of the reg-
ulation consequently places the ADA’s non-
discrimination obligations on ‘‘public ac-
commodations’’ rather than on ‘‘persons’’ or
on ‘‘places of public accommodation.’’

As stated in § 36.102(b)(2), the requirements
of subparts B and C obligate a public accom-
modation only with respect to the operations
of a place of public accommodation. A public
accommodation must also meet the require-
ments of subpart D with respect to facilities
used as, or designed or constructed for use

as, places of public accommodation or com-
mercial facilities.

‘‘Public entity.’’ The term ‘‘public entity’’
is defined in accordance with section 201(1) of
the ADA as any State or local government;
any department, agency, special purpose dis-
trict, or other instrumentality of a State or
States or local government; and the National
Railroad Passenger Corporation, and any
commuter authority (as defined in section
103(8) of the Rail Passenger Service Act). It
is used in the definition of ‘‘private entity’’
in § 36.104. Public entities are excluded from
the definition of private entity and therefore
cannot qualify as public accommodations
under this regulation. However, the actions
of public entities are covered by title II of
the ADA and by the Department’s title II
regulations codified at 28 CFR part 35.

‘‘Qualified interpreter.’’ The Department
received substantial comment regarding the
lack of a definition of ‘‘qualified inter-
preter.’’ The proposed rule defined auxiliary
aids and services to include the statutory
term, ‘‘qualified interpreters’’ (§ 36.303(b)),
but did not define that term. Section 36.303
requires the use of a qualified interpreter
where necessary to achieve effective commu-
nication, unless an undue burden or fun-
damental alteration would result. Com-
menters stated that a lack of guidance on
what the term means would create confusion
among those trying to secure interpreting
services and often result in less than effec-
tive communication.

Many commenters were concerned that,
without clear guidance on the issue of
‘‘qualified’’ interpreter, the rule would be in-
terpreted to mean ‘‘available, rather than
qualified’’ interpreters. Some claimed that
few public accommodations would under-
stand the difference between a qualified in-
terpreter and a person who simply knows a
few signs or how to fingerspell.

In order to clarify what is meant by
‘‘qualified interpreter’’ the Department has
added a definition of the term to the final
rule. A qualified interpreter means an inter-
preter who is able to interpret effectively,
accurately, and impartially both receptively
and expressively, using any necessary spe-
cialized vocabulary. This definition focuses
on the actual ability of the interpreter in a
particular interpreting context to facilitate
effective communication between the public
accommodation and the individual with dis-
abilities.

Public comment also revealed that public
accommodations have at times asked per-
sons who are deaf to provide family members
or friends to interpret. In certain cir-
cumstances, notwithstanding that the fam-
ily member or friend is able to interpret or
is a certified interpreter, the family member
or friend may not be qualified to render the
necessary interpretation because of factors
such as emotional or personal involvement
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or considerations of confidentiality that may
adversely affect the ability to interpret ‘‘ef-
fectively, accurately, and impartially.’’

‘‘Readily achievable.’’ The definition of
‘‘readily achievable’’ follows the statutory
definition of that term in section 301(9) of
the ADA. Readily achievable means easily
accomplishable and able to be carried out
without much difficulty or expense. The
term is used as a limitation on the obliga-
tion to remove barriers under §§ 36.304(a),
36.305(a), 36.308(a), and 36.310(b). Further dis-
cussion of the meaning and application of
the term ‘‘readily achievable’’ may be found
in the preamble section for § 36.304.

The definition lists factors to be consid-
ered in determining whether barrier removal
is readily achievable in any particular cir-
cumstance. A significant number of com-
menters objected to § 36.306 of the proposed
rule, which listed identical factors to be con-
sidered for determining ‘‘readily achievable’’
and ‘‘undue burden’’ together in one section.
They asserted that providing a consolidated
section blurred the distinction between the
level of effort required by a public accommo-
dation under the two standards. The readily
achievable standard is a ‘‘lower’’ standard
than the ‘‘undue burden’’ standard in terms
of the level of effort required, but the factors
used in determining whether an action is
readily achievable or would result in an
undue burden are identical (See Education
and Labor report at 109). Although the pre-
amble to the proposed rule clearly delineated
the relationship between the two standards,
to eliminate any confusion the Department
has deleted § 36.306 of the proposed rule. That
section, in any event, as other commenters
noted, had merely repeated the lists of fac-
tors contained in the definitions of readily
achievable and undue burden.

The list of factors included in the defini-
tion is derived from section 301(9) of the
ADA. It reflects the congressional intention
that a wide range of factors be considered in
determining whether an action is readily
achievable. It also takes into account that
many local facilities are owned or operated
by parent corporations or entities that con-
duct operations at many different sites. This
section makes clear that, in some instances,
resources beyond those of the local facility
where the barrier must be removed may be
relevant in determining whether an action is
readily achievable. One must also evaluate
the degree to which any parent entity has re-
sources that may be allocated to the local fa-
cility.

The statutory list of factors in section
301(9) of the Act uses the term ‘‘covered en-
tity’’ to refer to the larger entity of which a
particular facility may be a part. ‘‘Covered
entity’’ is not a defined term in the ADA and
is not used consistently throughout the Act.
The definition, therefore, substitutes the
term ‘‘parent entity’’ in place of ‘‘covered

entity’’ in paragraphs (3), (4), and (5) when
referring to the larger private entity whose
overall resources may be taken into account.
This usage is consistent with the House Ju-
diciary Committee’s use of the term ‘‘parent
company’’ to describe the larger entity of
which the local facility is a part (H.R. Rep.
No. 485, 101st Cong., 2d Sess., pt. 3, at 40–41,
54–55 (1990) (hereinafter ‘‘Judiciary report’’)).

A number of commenters asked for more
specific guidance as to when and how the re-
sources of a parent corporation or entity are
to be taken into account in determining
what is readily achievable. The Department
believes that this complex issue is most ap-
propriately resolved on a case-by-case basis.
As the comments reflect, there is a wide va-
riety of possible relationships between the
site in question and any parent corporation
or other entity. It would be unwise to posit
legal ramifications under the ADA of even
generic relationships (e.g., banks involved in
foreclosures or insurance companies operat-
ing as trustees or in other similar fiduciary
relationships), because any analysis will de-
pend so completely on the detailed fact situ-
ations and the exact nature of the legal rela-
tionships involved. The final rule does, how-
ever, reorder the factors to be considered.
This shift and the addition of the phrase ‘‘if
applicable’’ make clear that the line of in-
quiry concerning factors will start at the
site involved in the action itself. This change
emphasizes that the overall resources, size,
and operations of the parent corporation or
entity should be considered to the extent ap-
propriate in light of ‘‘the geographic sepa-
rateness, and the administrative or fiscal re-
lationship of the site or sites in question to
any parent corporation or entity.’’

Although some commenters sought more
specific numerical guidance on the definition
of readily achievable, the Department has
declined to establish in the final rule any
kind of numerical formula for determining
whether an action is readily achievable. It
would be difficult to devise a specific ceiling
on compliance costs that would take into ac-
count the vast diversity of enterprises cov-
ered by the ADA’s public accommodations
requirements and the economic situation
that any particular entity would find itself
in at any moment. The final rule, therefore,
implements the flexible case-by-case ap-
proach chosen by Congress.

A number of commenters requested that
security considerations be explicitly recog-
nized as a factor in determining whether a
barrier removal action is readily achievable.
The Department believes that legitimate
safety requirements, including crime preven-
tion measures, may be taken into account so
long as they are based on actual risks and
are necessary for safe operation of the public
accommodation. This point has been in-
cluded in the definition.
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Some commenters urged the Department
not to consider acts of barrier removal in
complete isolation from each other in deter-
mining whether they are readily achievable.
The Department believes that it is appro-
priate to consider the cost of other barrier
removal actions as one factor in determining
whether a measure is readily achievable.

‘‘Religious entity.’’ The term ‘‘religious
entity’’ is defined in accordance with section
307 of the ADA as a religious organization or
entity controlled by a religious organization,
including a place of worship. Section 36.102(e)
of the rule states that the rule does not
apply to any religious entity.

The ADA’s exemption of religious organi-
zations and religious entities controlled by
religious organizations is very broad, encom-
passing a wide variety of situations. Reli-
gious organizations and entities controlled
by religious organizations have no obliga-
tions under the ADA. Even when a religious
organization carries out activities that
would othervise make it a public accommo-
dation, the religious organization is exempt
from ADA coverage. Thus, if a church itself
operates a day care center, a nursing home,
a private school, or a diocesan school sys-
tem, the operations of the center, home,
school, or schools would not be subject to
the requirements of the ADA or this part.
The religious entity would not lose its ex-
emption merely because the services pro-
vided were open to the general public. The
test is whether the church or other religious
organization operates the public accommo-
dation, not which individuals receive the
public accommodation’s services.

Religious entities that are controlled by
religious organizations are also exempt from
the ADA’s requirements. Many religious or-
ganizations in the United States use lay
boards and other secular or corporate mecha-
nisms to operate schools and an array of so-
cial services. The use of a lay board or other
mechanism does not itself remove the ADA’s
religious exemption. Thus, a parochial
school, having religious doctrine in its cur-
riculum and sponsored by a religious order,
could be exempt either as a religious organi-
zation or as an entity controlled by a reli-
gious organization, even if it has a lay board.
The test remains a factual one—whether the
church or other religious organization con-
trols the operations of the school or of the
service or whether the school or service is
itself a religious organization.

Although a religious organization or a reli-
gious entity that is controlled by a religious
organization has no obligations under the
rule, a public accommodation that is not
itself a religious organization, but that oper-
ates a place of public accommodation in
leased space on the property of a religious
entity, which is not a place of worship, is
subject to the rule’s requirements if it is not
under control of a religious organization.

When a church rents meeting space, which is
not a place of worship, to a local community
group or to a private, independent day care
center, the ADA applies to the activities of
the local community group and day care cen-
ter if a lease exists and consideration is paid.

‘‘Service animal.’’ The term ‘‘service ani-
mal’’ encompasses any guide dog, signal dog,
or other animal individually trained to pro-
vide assistance to an individual with a dis-
ability. The term is used in § 36.302(c), which
requires public accommodations generally to
modify policies, practices, and procedures to
accommodate the use of service animals in
places of public accommodation.

‘‘Specified public transportation.’’ The def-
inition of ‘‘specified public transportation’’
is identical to the statutory definition in
section 301(10) of the ADA. The term means
transportation by bus, rail, or any other con-
veyance (other than by aircraft) that pro-
vides the general public with general or spe-
cial service (including charter service) on a
regular and continuing basis. It is used in
category (7) of the definition of ‘‘place of
public accommodation,’’ which includes sta-
tions used for specified public transpor-
tation.

The effect of this definition, which ex-
cludes transportation by aircraft, is that it
excludes privately operated airports from
coverage as places of public accommodation.
However, places of public accommodation lo-
cated within airports would be covered by
this part. Airports that are operated by pub-
lic entities are covered by title II of the ADA
and, if they are operated as part of a pro-
gram receiving Federal financial assistance,
by section 504 of the Rehabilitation Act. Pri-
vately operated airports are similarly cov-
ered by section 504 if they are operated as
part of a program receiving Federal financial
assistance. The operations of any portion of
any airport that are under the control of an
air carrier are covered by the Air Carrier Ac-
cess Act. In addition, airports are covered as
commercial facilities under this rule.

‘‘State.’’ The definition of ‘‘State’’ is iden-
tical to the statutory definition in section
3(3) of the ADA. The term is used in the defi-
nitions of ‘‘commerce’’ and ‘‘public entity’’
in § 36.104.

‘‘Undue burden.’’ The definition of ‘‘undue
burden’’ is analogous to the statutory defini-
tion of ‘‘undue hardship’’ in employment
under section 101(10) of the ADA. The term
undue burden means ‘‘significant difficulty
or expense’’ and serves as a limitation on the
obligation to provide auxiliary aids and serv-
ices under § 36.303 and §§ 36.309 (b)(3) and
(c)(3). Further discussion of the meaning and
application of the term undue burden may be
found in the preamble discussion of § 36.303.

The definition lists factors considered in
determining whether provision of an auxil-
iary aid or service in any particular cir-
cumstance would result in an undue burden.
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The factors to be considered in determining
whether an action would result in an undue
burden are identical to those to be consid-
ered in determining whether an action is
readily achievable. However, ‘‘readily
achievable’’ is a lower standard than ‘‘undue
burden’’ in that it requires a lower level of
effort on the part of the public accommoda-
tion (see Education and Labor report at 109).

Further analysis of the factors to be con-
sidered in determining undue burden may be
found in the preamble discussion of the defi-
nition of the term ‘‘readily achievable.’’

Subpart B—General Requirements

Subpart B includes general prohibitions re-
stricting a public accommodation from dis-
criminating against people with disabilities
by denying them the opportunity to benefit
from goods or services, by giving them un-
equal goods or services, or by giving them
different or separate goods or services. These
general prohibitions are patterned after the
basic, general prohibitions that exist in
other civil rights laws that prohibit dis-
crimination on the basis of race, sex, color,
religion, or national origin.

Section 36.201 General

Section 36.201(a) contains the general rule
that prohibits discrimination on the basis of
disability in the full and equal enjoyment of
goods, services, facilities, privileges, advan-
tages, and accommodations of any place of
public accommodation.

Full and equal enjoyment means the right
to participate and to have an equal oppor-
tunity to obtain the same results as others
to the extent possible with such accommoda-
tions as may be required by the Act and
these regulations. It does not mean that an
individual with a disability must achieve an
identical result or level of achievement as
persons without a disability. For example,
an exercise class cannot exclude a person
who uses a wheelchair because he or she can-
not do all of the exercises and derive the
same result from the class as persons with-
out a disability.

Section 302(a) of the ADA states that the
prohibition against discrimination applies to
‘‘any person who owns, leases (or leases to),
or operates a place of public accommoda-
tion,’’ and this language is reflected in
§ 36.201(a). The coverage is quite extensive
and would include sublessees, management
companies, and any other entity that owns,
leases, leases to, or operates a place of public
accommodation, even if the operation is only
for a short time.

The first sentence of paragraph (b) of
§ 36.201 reiterates the general principle that
both the landlord that owns the building
that houses the place of public accommoda-
tion, as well as the tenant that owns or oper-
ates the place of public accommodation, are

public accommodations subject to the re-
quirements of this part. Although the statu-
tory language could be interpreted as placing
equal responsibility on all private entities,
whether lessor, lessee, or operator of a public
accommodation, the committee reports sug-
gest that liability may be allocated. Section
36.201(b) of that section of the proposed rule
attempted to allocate liability in the regula-
tion itself. Paragraph (b)(2) of that section
made a specific allocation of liability for the
obligation to take readily achievable meas-
ures to remove barriers, and paragraph (b)(3)
made a specific allocation for the obligation
to provide auxiliary aids.

Numerous commenters pointed out that
these allocations would not apply in all situ-
ations. Some asserted that paragraph (b)(2)
of the proposed rule only addressed the situ-
ation when a lease gave the tenant the right
to make alterations with permission of the
landlord, but failed to address other types of
leases, e.g., those that are silent on the right
to make alterations, or those in which the
landlord is not permitted to enter a tenant’s
premises to make alterations. Several com-
menters noted that many leases contain
other clauses more relevant to the ADA than
the alterations clause. For example, many
leases contain a ‘‘compliance clause,’’ a
clause which allocates responsibility to a
particular party for compliance with all rel-
evant Federal, State, and local laws. Many
commenters pointed out various types of re-
lationships that were left unaddressed by the
regulation, e.g., sale and leaseback arrange-
ments where the landlord is a financial insti-
tution with no control or responsibility for
the building; franchises; subleases; and man-
agement companies which, at least in the
hotel industry, often have control over oper-
ations but are unable to make modifications
to the premises.

Some commenters raised specific questions
as to how the barrier removal allocation
would work as a practical matter. Paragraph
(b)(2) of the proposed rule provided that the
burden of making readily achievable modi-
fications within the tenant’s place of public
accommodation would shift to the landlord
when the modifications were not readily
achievable for the tenant or when the land-
lord denied a tenant’s request for permission
to make such modifications. Commenters
noted that the rule did not specify exactly
when the burden would actually shift from
tenant to landlord and whether the landlord
would have to accept a tenant’s word that a
particular action is not readily achievable.
Others questioned if the tenant should be ob-
ligated to use alternative methods of barrier
removal before the burden shifts. In light of
the fact that readily achievable removal of
barriers can include such actions as moving
of racks and displays, some commenters
doubted the appropriateness of requiring a
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landlord to become involved in day-to-day
operations of its tenants’ businesses.

The Department received widely differing
comments in response to the preamble ques-
tion asking whether landlord and tenant ob-
ligations should vary depending on the
length of time remaining on an existing
lease. Many suggested that tenants should
have no responsibilities in ‘‘shorter leases,’’
which commenters defined as ranging any-
where from 90 days to three years. Other
commenters pointed out that the time re-
maining on the lease should not be a factor
in the rule’s allocation of responsibilities,
but is relevant in determining what is read-
ily achievable for the tenant. The Depart-
ment agrees with this latter approach and
will interpret the rule in that manner.

In recognition of the somewhat limited ap-
plicability of the allocation scheme con-
tained in the proposed rule, paragraphs (b)(2)
and (b)(3) have been deleted from the final
rule. The Department has substituted in-
stead a statement that allocation of respon-
sibility as between the parties for taking
readily achievable measures to remove bar-
riers and to provide auxiliary aids and serv-
ices both in common areas and within places
of public accommodation may be determined
by the lease or other contractual relation-
ships between the parties. The ADA was not
intended to change existing landlord/tenant
responsibilities as set forth in the lease. By
deleting specific provisions from the rule,
the Department gives full recognition to this
principle. As between the landlord and ten-
ant, the extent of responsibility for particu-
lar obligations may be, and in many cases
probably will be, determined by contract.

The suggested allocation of responsibilities
contained in the proposed rule may be used
if appropriate in a particular situation.
Thus, the landlord would generally be held
responsible for making readily achievable
changes and providing auxiliary aids and
services in common areas and for modifying
policies, practices, or procedures applicable
to all tenants, and the tenant would gen-
erally be responsible for readily achievable
changes, provision of auxiliary aids, and
modification of policies within its own place
of public accommodation.

Many commenters objected to the proposed
rule’s allocation of responsibility for provid-
ing auxiliary aids and services solely to the
tenant, pointing out that this exclusive allo-
cation may not be appropriate in the case of
larger public accommodations that operate
their businesses by renting space out to
smaller public accommodations. For exam-
ple, large theaters often rent to smaller trav-
eling companies and hospitals often rely on
independent contractors to provide child-
birth classes. Groups representing persons
with disabilities objected to the proposed
rule because, in their view, it permitted the
large theater or hospital to evade ADA re-

sponsibilities by leasing to independent
smaller entities. They suggested that these
types of public accommodations are not real-
ly landlords because they are in the business
of providing a service, rather than renting
space, as in the case of a shopping center or
office building landlord. These commenters
believed that responsibility for providing
auxiliary aids should shift to the landlord, if
the landlord relies on a smaller public ac-
commodation or independent contractor to
provide services closely related to those of
the larger public accommodation, and if the
needed auxiliary aids prove to be an undue
burden for the smaller public accommoda-
tion. The final rule no longer lists specific
allocations to specific parties but, rather,
leaves allocation of responsibilities to the
lease negotiations. Parties are, therefore,
free to allocate the responsibility for auxil-
iary aids.

Section 36.201(b)(4) of the proposed rule,
which provided that alterations by a tenant
on its own premises do not trigger a path of
travel obligation on the landlord, has been
moved to § 36.403(d) of the final rule.

An entity that is not in and of itself a pub-
lic accommodation, such as a trade associa-
tion or performing artist, may become a pub-
lic accommodation when it leases space for a
conference or performance at a hotel, con-
vention center, or stadium. For an entity to
become a public accommodation when it is
the lessee of space, however, the Department
believes that consideration in some form
must be given. Thus, a Boy Scout troop that
accepts donated space does not become a
public accommodation because the troop has
not ‘‘leased’’ space, as required by the ADA.

As a public accommodation, the trade as-
sociation or performing artist will be respon-
sible for compliance with this part. Specific
responsibilities should be allocated by con-
tract, but, generally, the lessee should be re-
sponsible for providing auxiliary aids and
services (which could include interpreters,
Braille programs, etc.) for the participants
in its conference or performance as well as
for assuring that displays are accessible to
individuals with disabilities.

Some commenters suggested that the rule
should allocate responsibilities for areas
other than removal of barriers and auxiliary
aids. The final rule leaves allocation of all
areas to the lease negotiations. However, in
general landlords should not be given respon-
sibility for policies a tenant applies in oper-
ating its business, if such policies are solely
those of the tenant. Thus, if a restaurant
tenant discriminates by refusing to seat a
patron, it would be the tenant, and not the
landlord, who would be responsible, because
the discriminatory policy is imposed solely
by the tenant and not by the landlord. If,
however, a tenant refuses to modify a ‘‘no
pets’’ rule to allow service animals in its res-
taurant because the landlord mandates such
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a rule, then both the landlord and the tenant
would be liable for violation of the ADA
when a person with a service dog is refused
entrance. The Department wishes to empha-
size, however, that the parties are free to al-
locate responsibilities in any way they
choose.

Private clubs are also exempt from the
ADA. However, consistent with title II of the
Civil Rights Act (42 U.S.C. 2000a(e), a private
club is considered a public accommodation
to the extent that ‘‘the facilities of such es-
tablishment are made available to the cus-
tomers or patrons’’ of a place of public ac-
commodation. Thus, if a private club runs a
day care center that is open exclusively to
its own members, the club, like the church
in the example above, would have no respon-
sibility for compliance with the ADA. Nor
would the day care center have any respon-
sibilities because it is part of the private
club exempt from the ADA.

On the other hand, if the private club rents
to a day care center that is open to the pub-
lic, then the private club would have the
same obligations as any other public accom-
modation that functions as a landlord with
respect to compliance with title III within
the day care center. In such a situation, both
the private club that ‘‘leases to’’ a public ac-
commodation and the public accommodation
lessee (the day care center) would be subject
to the ADA. This same principle would apply
if the private club were to rent to, for exam-
ple, a bar association, which is not generally
a public accommodation but which, as ex-
plained above, becomes a public accommoda-
tion when it leases space for a conference.

Section 36.202 Activities

Section 36.202 sets out the general forms of
discrimination prohibited by title III of the
ADA. These general prohibitions are further
refined by the specific prohibitions in sub-
part C. Section 36.213 makes clear that the
limitations on the ADA’s requirements con-
tained in subpart C, such as ‘‘necessity’’
(§ 36.301(a)) and ‘‘safety’’ (§ 36.301(b)), are ap-
plicable to the prohibitions in § 36.202. Thus,
it is unnecessary to add these limitations to
§ 36.202 as has been requested by some com-
menters. In addition, the language of § 36.202
very closely tracks the language of section
302(b)(1)(A) of the Act, and that statutory
provision does not expressly contain these
limitations.

Deny participation—Section 36.202(a) pro-
vides that it is discriminatory to deny a per-
son with a disability the right to participate
in or benefit from the goods, services, facili-
ties, privileges, advantages, or accommoda-
tions of a place of public accommodation.

A public accommodation may not exclude
persons with disabilities on the basis of dis-
ability for reasons other than those specifi-
cally set forth in this part. For example, a
public accommodation cannot refuse to serve

a person with a disability because its insur-
ance company conditions coverage or rates
on the absence of persons with disabilities.
This is a frequent basis of exclusion from a
variety of community activities and is pro-
hibited by this part.

Unequal benefit—Section 36.202(b) prohibits
services or accommodations that are not
equal to those provided others. For example,
persons with disabilities must not be limited
to certain performances at a theater.

Separate benefit—Section 36.202(c) permits
different or separate benefits or services
only when necessary to provide persons with
disabilities opportunities as effective as
those provided others. This paragraph per-
mitting separate benefits ‘‘when necessary’’
should be read together with § 36.203(a),
which requires integration in ‘‘the most in-
tegrated setting appropriate to the needs of
the individual.’’ The preamble to that sec-
tion provides further guidance on separate
programs. Thus, this section would not pro-
hibit the designation of parking spaces for
persons with disabilities.

Each of the three paragraphs (a)–(c) pro-
hibits discrimination against an individual
or class of individuals ‘‘either directly or
through contractual, licensing, or other ar-
rangements.’’ The intent of the contractual
prohibitions of these paragraphs is to pro-
hibit a public accommodation from doing in-
directly, through a contractual relationship,
what it may not do directly. Thus, the ‘‘indi-
vidual or class of individuals’’ referenced in
the three paragraphs is intended to refer to
the clients and customers of the public ac-
commodation that entered into a contrac-
tual arrangement. It is not intended to en-
compass the clients or customers of other
entities. A public accommodation, therefore,
is not liable under this provision for dis-
crimination that may be practiced by those
with whom it has a contractual relationship,
when that discrimination is not directed
against its own clients or customers. For ex-
ample, if an amusement park contracts with
a food service company to operate its res-
taurants at the park, the amusement park is
not responsible for other operations of the
food service company that do not involve cli-
ents or customers of the amusement park.
Section 36.202(d) makes this clear by provid-
ing that the term ‘‘individual or class of in-
dividuals’’ refers to the clients or customers
of the public accommodation that enters
into the contractual, licensing, or other ar-
rangement.

Section 36.203 Integrated Settings

Section 36.203 addresses the integration of
persons with disabilities. The ADA recog-
nizes that the provision of goods and services
in an integrated manner is a fundamental
tenet of nondiscrimination on the basis of
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disability. Providing segregated accommoda-
tions and services relegates persons with dis-
abilities to the status of second-class citi-
zens. For example, it would be a violation of
this provision to require persons with mental
disabilities to eat in the back room of a res-
taurant or to refuse to allow a person with a
disability the full use of a health spa because
of stereotypes about the person’s ability to
participate. Section 36.203(a) states that a
public accommodation shall afford goods,
services, facilities, privileges, advantages,
and accommodations to an individual with a
disability in the most integrated setting ap-
propriate to the needs of the individual. Sec-
tion 36.203(b) specifies that, notwithstanding
the existence of separate or different pro-
grams or activities provided in accordance
with this section, an individual with a dis-
ability shall not be denied the opportunity
to participate in such programs or activities
that are not separate or different. Section
306.203(c), which is derived from section
501(d) of the Americans with Disabilities Act,
states that nothing in this part shall be con-
strued to require an individual with a dis-
ability to accept an accommodation, aid,
service, opportunity, or benefit that he or
she chooses not to accept.

Taken together, these provisions are in-
tended to prohibit exclusion and segregation
of individuals with disabilities and the de-
nial of equal opportunities enjoyed by oth-
ers, based on, among other things, presump-
tions, patronizing attitudes, fears, and
stereotypes about individuals with disabil-
ities. Consistent with these standards, public
accommodations are required to make deci-
sions based on facts applicable to individuals
and not on the basis of presumptions as to
what a class of individuals with disabilities
can or cannot do.

Sections 36.203 (b) and (c) make clear that
individuals with disabilities cannot be de-
nied the opportunity to participate in pro-
grams that are not separate or different.
This is an important and overarching prin-
ciple of the Americans with Disabilities Act.
Separate, special, or different programs that
are designed to provide a benefit to persons
with disabilities cannot be used to restrict
the participation of persons with disabilities
in general, integrated activities.

For example, a person who is blind may
wish to decline participating in a special mu-
seum tour that allows persons to touch
sculptures in an exhibit and instead tour the
exhibit at his or her own pace with the muse-
um’s recorded tour. It is not the intent of
this section to require the person who is
blind to avail himself or herself of the spe-
cial tour. Modified participation for persons
with disabilities must be a choice, not a re-
quirement.

Further, it would not be a violation of this
section for an establishment to offer rec-
reational programs specially designed for

children with mobility impairments in those
limited circumstances. However, it would be
a violation of this section if the entity then
excluded these children from other rec-
reational services made available to non-
disabled children, or required children with
disabilities to attend only designated pro-
grams.

Many commenters asked that the Depart-
ment clarify a public accommodation’s obli-
gations within the integrated program when
it offers a separate program, but an individ-
ual with a disability chooses not to partici-
pate in the separate program. It is impos-
sible to make a blanket statement as to
what level of auxiliary aids or modifications
are required in the integrated program.
Rather, each situation must be assessed indi-
vidually. Assuming the integrated program
would be appropriate for a particular indi-
vidual, the extent to which that individual
must be provided with modifications will de-
pend not only on what the individual needs
but also on the limitations set forth in sub-
part C. For example, it may constitute an
undue burden for a particular public accom-
modation, which provides a full-time inter-
preter in its special guided tour for individ-
uals with hearing impairments, to hire an
additional interpreter for those individuals
who choose to attend the integrated pro-
gram. The Department cannot identify cat-
egorically the level of assistance or aid re-
quired in the integrated program.

The preamble to the proposed rule con-
tained a statement that some interpreted as
encouraging the continuation of separate
schools, sheltered workshops, special rec-
reational programs, and other similar pro-
grams. It is important to emphasize that
§ 36.202(c) only calls for separate programs
when such programs are ‘‘necessary’’ to pro-
vide as effective an opportunity to individ-
uals with disabilities as to other individuals.
Likewise, § 36.203(a) only permits separate
programs when a more integrated setting
would not be ‘‘appropriate.’’ Separate pro-
grams are permitted, then, in only limited
circumstances. The sentence at issue has
been deleted from the preamble because it
was too broadly stated and had been erro-
neously interpreted as Departmental encour-
agement of separate programs without quali-
fication.

The proposed rule’s reference in § 36.203(b)
to separate programs or activities provided
in accordance with ‘‘this section’’ has been
changed to ‘‘this subpart’’ in recognition of
the fact that separate programs or activities
may, in some limited circumstances, be per-
mitted not only by § 36.203(a) but also by
§ 36.202(c).

In addition, some commenters suggested
that the individual with the disability is the
only one who can decide whether a setting is
‘‘appropriate’’ and what the ‘‘needs’’ are.
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Others suggested that only the public accom-
modation can make these determinations.
The regulation does not give exclusive re-
sponsibility to either party. Rather, the de-
terminations are to be made based on an ob-
jective view, presumably one which would
take into account views of both parties.

Some commenters expressed concern that
§ 36.203(c), which states that nothing in the
rule requires an individual with a disability
to accept special accommodations and serv-
ices provided under the ADA, could be inter-
preted to allow guardians of infants or older
people with disabilities to refuse medical
treatment for their wards. Section 36.203(c)
has been revised to make it clear that para-
graph (c) is inapplicable to the concern of
the commenters. A new paragraph (c)(2) has
been added stating that nothing in the regu-
lation authorizes the representative or
guardian of an individual with a disability to
decline food, water, medical treatment, or
medical services for that individual. New
paragraph (c) clarifies that neither the ADA
nor the regulation alters current Federal law
ensuring the rights of incompetent individ-
uals with disabilities to receive food, water,
and medical treatment. See, e.g., Child Abuse
Amendments of 1984 (42 U.S.C. 5106a(b)(10),
5106g(10)); Rehabilitation Act of 1973, as
amended (29 U.S.C 794); Developmentally Dis-
abled Assistance and Bill of Rights Act (42
U.S.C. 6042).

Sections 36.203(c) (1) and (2) are based on
section 501(d) of the ADA. Section § 501(d)
was designed to clarify that nothing in the
ADA requires individuals with disabilities to
accept special accommodations and services
for individuals with disabilities that may
segregate them:

The Committee added this section (501(d))
to clarify that nothing in the ADA is in-
tended to permit discriminatory treatment
on the basis of disability, even when such
treatment is rendered under the guise of pro-
viding an accommodation, service, aid or
benefit to the individual with disability. For
example, a blind individual may choose not
to avail himself or herself of the right to go
to the front of a line, even if a particular
public accommodation has chosen to offer
such a modification of a policy for blind indi-
viduals. Or, a blind individual may choose to
decline to participate in a special museum
tour that allows persons to touch sculptures
in an exhibit and instead tour the exhibits at
his or her own pace with the museum’s re-
corded tour.
(Judiciary report at 71–72.) The Act is not to
be construed to mean that an individual with
disabilities must accept special accommoda-
tions and services for individuals with dis-
abilities when that individual chooses to par-
ticipate in the regular services already of-
fered. Because medical treatment, including
treatment for particular conditions, is not a

special accommodation or service for indi-
viduals with disabilities under section 501(d),
neither the Act nor this part provides affirm-
ative authority to suspend such treatment.
Section 501(d) is intended to clarify that the
Act is not designed to foster discrimination
through mandatory acceptance of special
services when other alternatives are pro-
vided; this concern does not reach to the pro-
vision of medical treatment for the disabling
condition itself.

Section 36.213 makes clear that the limita-
tions contained in subpart C are to be read
into subpart B. Thus, the integration re-
quirement is subject to the various defenses
contained in subpart C, such as safety, if eli-
gibility criteria are at issue (§ 36.301(b)), or
fundamental alteration and undue burden, if
the concern is provision of auxiliary aids
(§ 36.303(a)).

Section 36.204 Administrative Methods

Section 36.204 specifies that an individual
or entity shall not, directly, or through con-
tractual or other arrangements, utilize
standards or criteria or methods of adminis-
tration that have the effect of discriminat-
ing on the basis of disability or that perpet-
uate the discrimination of others who are
subject to common administrative control.
The preamble discussion of § 36.301 addresses
eligibility criteria in detail.

Section 36.204 is derived from section
302(b)(1)(D) of the Americans with Disabil-
ities Act, and it uses the same language used
in the employment section of the ADA (sec-
tion 102(b)(3)). Both sections incorporate a
disparate impact standard to ensure the ef-
fectiveness of the legislative mandate to end
discrimination. This standard is consistent
with the interpretation of section 504 by the
U.S. Supreme Court in Alexander v. Choate,
469 U.S. 287 (1985). The Court in Choate ex-
plained that members of Congress made nu-
merous statements during passage of section
504 regarding eliminating architectural bar-
riers, providing access to transportation, and
eliminating discriminatory effects of job
qualification procedures. The Court then
noted: ‘‘These statements would ring hollow
if the resulting legislation could not rectify
the harms resulting from action that dis-
criminated by effect as well as by design.’’ Id
at 297 (footnote omitted).

Of course, § 36.204 is subject to the various
limitations contained in subpart C including,
for example, necessity (§ 36.301(a)), safety
(§ 36.301(b)), fundamental alteration
(§ 36.302(a)), readily achievable (§ 36.304(a)),
and undue burden (§ 36.303(a)).

Section 36.205 Association

Section 36.205 implements section
302(b)(1)(E) of the Act, which provides that a
public accommodation shall not exclude or
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otherwise deny equal goods, services, facili-
ties, privileges, advantages, accommoda-
tions, or other opportunities to an individual
or entity because of the known disability of
an individual with whom the individual or
entity is known to have a relationship or as-
sociation. This section is unchanged from
the proposed rule.

The individuals covered under this section
include any individuals who are discrimi-
nated against because of their known asso-
ciation with an individual with a disability.
For example, it would be a violation of this
part for a day care center to refuse admis-
sion to a child because his or her brother has
HIV disease.

This protection is not limited to those who
have a familial relationship with the individ-
ual who has a disability. If a place of public
accommodation refuses admission to a per-
son with cerebral palsy and his or her com-
panions, the companions have an independ-
ent right of action under the ADA and this
section.

During the legislative process, the term
‘‘entity’’ was added to section 302(b)(1)(E) to
clarify that the scope of the provision is in-
tended to encompass not only persons who
have a known association with a person with
a disability, but also entities that provide
services to or are otherwise associated with
such individuals. This provision was in-
tended to ensure that entities such as health
care providers, employees of social service
agencies, and others who provide profes-
sional services to persons with disabilities
are not subjected to discrimination because
of their professional association with persons
with disabilities. For example, it would be a
violation of this section to terminate the
lease of a entity operating an independent
living center for persons with disabilities, or
to seek to evict a health care provider be-
cause that individual or entity provides serv-
ices to persons with mental impairments.

Section 36.206 Retaliation or Coercion

Section 36.206 implements section 503 of
the ADA, which prohibits retaliation against
any individual who exercises his or her
rights under the Act. This section is un-
changed from the proposed rule. Paragraph
(a) of § 36.206 provides that no private entity
or public entity shall discriminate against
any individual because that individual has
exercised his or her right to oppose any act
or practice made unlawful by this part, or
because that individual made a charge, testi-
fied, assisted, or participated in any manner
in an investigation, proceeding, or hearing
under the Act or this part.

Paragraph (b) provides that no private en-
tity or public entity shall coerce, intimidate,
threaten, or interfere with any individual in
the exercise of his or her rights under this
part or because that individual aided or en-
couraged any other individual in the exercise

or enjoyment of any right granted or pro-
tected by the Act or this part.

Illustrations of practices prohibited by this
section are contained in paragraph (c), which
is modeled on a similar provision in the reg-
ulations issued by the Department of Hous-
ing and Urban Development to implement
the Fair Housing Act (see 24 CFR
100.400(c)(l)). Prohibited actions may include:

(1) Coercing an individual to deny or limit
the benefits, services, or advantages to
which he or she is entitled under the Act or
this part;

(2) Threatening, intimidating, or interfer-
ing with an individual who is seeking to ob-
tain or use the goods, services, facilities,
privileges, advantages, or accommodations
of a public accommodation;

(3) Intimidating or threatening any person
because that person is assisting or encourag-
ing an individual or group entitled to claim
the rights granted or protected by the Act or
this part to exercise those rights; or

(4) Retaliating against any person because
that person has participated in any inves-
tigation or action to enforce the Act or this
part.

This section protects not only individuals
who allege a violation of the Act or this
part, but also any individuals who support or
assist them. This section applies to all inves-
tigations or proceedings initiated under the
Act or this part without regard to the ulti-
mate resolution of the underlying allega-
tions. Because this section prohibits any act
of retaliation or coercion in response to an
individual’s effort to exercise rights estab-
lished by the Act and this part (or to support
the efforts of another individual), the section
applies not only to public accommodations
that are otherwise subject to this part, but
also to individuals other than public accom-
modations or to public entities. For exam-
ple, it would be a violation of the Act and
this part for a private individual, e.g., a res-
taurant customer, to harass or intimidate an
individual with a disability in an effort to
prevent that individual from patronizing the
restaurant. It would, likewise, be a violation
of the Act and this part for a public entity to
take adverse action against an employee who
appeared as a witness on behalf of an individ-
ual who sought to enforce the Act.

Section 36.207 Places of Public Accommodation
Located in Private Residences

A private home used exclusively as a resi-
dence is not covered by title III because it is
neither a ‘‘commercial facility’’ nor a ‘‘place
of public accommodation.’’ In some situa-
tions, however, a private home is not used
exclusively as a residence, but houses a place
of public accommodation in all or part of a
home (e.g., an accountant who meets with
his or her clients at his or her residence).
Section 36.207(a) provides that those portions
of the private residence used in the operation
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of the place of public accommodation are
covered by this part.

For instance, a home or a portion of a
home may be used as a day care center dur-
ing the day and a residence at night. If all
parts of the house are used for the day care
center, then the entire residence is a place of
public accommodation because no part of the
house is used exclusively as a residence. If an
accountant uses one room in the house sole-
ly as his or her professional office, then a
portion of the house is used exclusively as a
place of public accommodation and a portion
is used exclusively as a residence. Section
36.207 provides that when a portion of a resi-
dence is used exclusively as a residence, that
portion is not covered by this part. Thus, the
portions of the accountant’s house, other
than the professional office and areas and
spaces leading to it, are not covered by this
part. All of the requirements of this rule
apply to the covered portions, including re-
quirements to make reasonable modifica-
tions in policies, eliminate discriminatory
eligibility criteria, take readily achievable
measures to remove barriers or provide read-
ily achievable alternatives (e.g., making
house calls), provide auxiliary aids and serv-
ices and undertake only accessible new con-
struction and alterations.

Paragraph (b) was added in response to
comments that sought clarification on the
extent of coverage of the private residence
used as the place of public accommodation.
The final rule makes clear that the place of
accommodation extends to all areas of the
home used by clients and customers of the
place of public accommodation. Thus, the
ADA would apply to any door or entry way,
hallways, a restroom, if used by customers
and clients; and any other portion of the res-
idence, interior or exterior, used by cus-
tomers or clients of the public accommoda-
tion. This interpretation is simply an appli-
cation of the general rule for all public ac-
commodations, which extends statutory re-
quirements to all portions of the facility
used by customers and clients, including, if
applicable, restrooms, hallways, and ap-
proaches to the public accommodation. As
with other public accommodations, barriers
at the entrance and on the sidewalk leading
up to the public accommodation, if the side-
walk is under the control of the public ac-
commodation, must be removed if doing so is
readily achievable.

The Department recognizes that many
businesses that operate out of personal resi-
dences are quite small, often employing only
the homeowner and having limited total rev-
enues. In these circumstances the effect of
ADA coverage would likely be quite mini-
mal. For example, because the obligation to
remove existing architectural barriers is
limited to those that are easily accomplish-
able without much difficulty or expense (see
§ 36.304), the range of required actions would

be quite modest. It might not be readily
achievable for such a place of public accom-
modation to remove any existing barriers. If
it is not readily achievable to remove exist-
ing architectural barriers, a public accom-
modation located in a private residence may
meet its obligations under the Act and this
part by providing its goods or services to cli-
ents or customers with disabilities through
the use of alternative measures, including
delivery of goods or services in the home of
the customer or client, to the extent that
such alternative measures are readily
achievable (See § 36.305).

Some commenters asked for clarification
as to how the new construction and alter-
ation standards of subpart D will apply to
residences. The new construction standards
only apply to the extent that the residence
or portion of the residence was designed or
intended for use as a public accommodation.
Thus, for example, if a portion of a home is
designed or constructed for use exclusively
as a lawyer’s office or for use both as a law-
yer’s office and for residential purposes, then
it must be designed in accordance with the
new construction standards in the appendix.
Likewise, if a homeowner is undertaking al-
terations to convert all or part of his resi-
dence to a place of public accommodation,
that work must be done in compliance with
the alterations standards in the appendix.

The preamble to the proposed rule ad-
dressed the applicable requirements when a
commercial facility is located in a private
residence. That situation is now addressed in
§ 36.401(b) of subpart D.

Section 36.208 Direct Threat

Section 36.208(a) implements section
302(b)(3) of the Act by providing that this
part does not require a public accommoda-
tion to permit an individual to participate in
or benefit from the goods, services, facilities,
privileges, advantages and accommodations
of the public accommodation, if that individ-
ual poses a direct threat to the health or
safety of others. This section is unchanged
from the proposed rule.

The Department received a significant
number of comments on this section. Com-
menters representing individuals with dis-
abilities generally supported this provision,
but suggested revisions to further limit its
application. Commenters representing public
accommodations generally endorsed modi-
fications that would permit a public accom-
modation to exercise its own judgment in de-
termining whether an individual poses a di-
rect threat.

The inclusion of this provision is not in-
tended to imply that persons with disabil-
ities pose risks to others. It is intended to
address concerns that may arise in this area.
It establishes a strict standard that must be
met before denying service to an individual
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with a disability or excluding that individual
from participation.

Paragraph (b) of this section explains that
a ‘‘direct threat’’ is a significant risk to the
health or safety of others that cannot be
eliminated by a modification of policies,
practices, or procedures, or by the provision
of auxiliary aids and services. This para-
graph codifies the standard first applied by
the Supreme Court in School Board of Nassau
County v. Arline, 480 U.S. 273 (1987), in which
the Court held that an individual with a con-
tagious disease may be an ‘‘individual with
handicaps’’ under section 504 of the Rehabili-
tation Act. In Arline, the Supreme Court rec-
ognized that there is a need to balance the
interests of people with disabilities against
legitimate concerns for public safety. Al-
though persons with disabilities are gen-
erally entitled to the protection of this part,
a person who poses a significant risk to oth-
ers may be excluded if reasonable modifica-
tions to the public accommodation’s poli-
cies, practices, or procedures will not elimi-
nate that risk. The determination that a per-
son poses a direct threat to the health or
safety of others may not be based on gen-
eralizations or stereotypes about the effects
of a particular disability; it must be based on
an individual assessment that conforms to
the requirements of paragraph (c) of this sec-
tion.

Paragraph (c) establishes the test to use in
determining whether an individual poses a
direct threat to the health or safety of oth-
ers. A public accommodation is required to
make an individualized assessment, based on
reasonable judgment that relies on current
medical evidence or on the best available ob-
jective evidence, to determine: The nature,
duration, and severity of the risk; the prob-
ability that the potential injury will actu-
ally occur; and whether reasonable modifica-
tions of policies, practices, or procedures
will mitigate the risk. This is the test estab-
lished by the Supreme Court in Arline. Such
an inquiry is essential if the law is to
achieve its goal of protecting disabled indi-
viduals from discrimination based on preju-
dice, stereotypes, or unfounded fear, while
giving appropriate weight to legitimate con-
cerns, such as the need to avoid exposing
others to significant health and safety risks.
Making this assessment will not usually re-
quire the services of a physician. Sources for
medical knowledge include guidance from
public health authorities, such as the U.S.
Public Health Service, the Centers for Dis-
ease Control, and the National Institutes of
Health, including the National Institute of
Mental Health.

Many of the commenters sought clarifica-
tion of the inquiry requirement. Some sug-
gested that public accommodations should
be prohibited from making any inquiries to
determine if an individual with a disability
would pose a direct threat to other persons.

The Department believes that to preclude all
such inquiries would be inappropriate. Under
§ 36.301 of this part, a public accommodation
is permitted to establish eligibility criteria
necessary for the safe operation of the place
of public accommodation. Implicit in that
right is the right to ask if an individual
meets the criteria. However, any eligibility
or safety standard established by a public ac-
commodation must be based on actual risk,
not on speculation or stereotypes; it must be
applied to all clients or customers of the
place of public accommodation; and inquiries
must be limited to matters necessary to the
application of the standard.

Some commenters suggested that the test
established in the Arline decision, which was
developed in the context of an employment
case, is too stringent to apply in a public ac-
commodations context where interaction be-
tween the public accommodation and its cli-
ent or customer is often very brief. One sug-
gested alternative was to permit public ac-
commodations to exercise ‘‘good faith’’ judg-
ment in determining whether an individual
poses a direct threat, particularly when a
public accommodation is dealing with a cli-
ent or customer engaged in disorderly or dis-
ruptive behavior.

The Department believes that the ADA
clearly requires that any determination to
exclude an individual from participation
must be based on an objective standard. A
public accommodation may establish neutral
eligibility criteria as a condition of receiving
its goods or services. As long as these cri-
teria are necessary for the safe provision of
the public accommodation’s goods and serv-
ices and applied neutrally to all clients or
customers, regardless of whether they are in-
dividuals with disabilities, a person who is
unable to meet the criteria may be excluded
from participation without inquiry into the
underlying reason for the inability to com-
ply. In places of public accommodation such
as restaurants, theaters, or hotels, where the
contact between the public accommodation
and its clients is transitory, the uniform ap-
plication of an eligibility standard preclud-
ing violent or disruptive behavior by any cli-
ent or customer should be sufficient to en-
able a public accommodation to conduct its
business in an orderly manner.

Some other commenters asked for clari-
fication of the application of this provision
to persons, particularly children, who have
short-term, contagious illnesses, such as fe-
vers, influenza, or the common cold. It is
common practice in schools and day care set-
tings to exclude persons with such illnesses
until the symptoms subside. The Department
believes that these commenters misunder-
stand the scope of this rule. The ADA only
prohibits discrimination against an individ-
ual with a disability. Under the ADA and
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this part, a ‘‘disability’’ is defined as a phys-
ical or mental impairment that substan-
tially limits one or more major life activi-
ties. Common, short-term illnesses that pre-
dictably resolve themselves within a matter
of days do not ‘‘substantially limit’’ a major
life activity; therefore, it is not a violation
of this part to exclude an individual from re-
ceiving the services of a public accommoda-
tion because of such transitory illness. How-
ever, this part does apply to persons who
have long-term illnesses. Any determination
with respect to a person who has a chronic or
long-term illness must be made in compli-
ance with the requirements of this section.

Section 36.209 Illegal Use of Drugs

Section 36.209 effectuates section 510 of the
ADA, which clarifies the Act’s application to
people who use drugs illegally. Paragraph (a)
provides that this part does not prohibit dis-
crimination based on an individual’s current
illegal use of drugs.

The Act and the regulation distinguish be-
tween illegal use of drugs and the legal use
of substances, whether or not those sub-
stances are ‘‘controlled substances,’’ as de-
fined in the Controlled Substances Act (21
U.S.C. 812). Some controlled substances are
prescription drugs that have legitimate med-
ical uses. Section 36.209 does not affect use of
controlled substances pursuant to a valid
prescription, under supervision by a licensed
health care professional, or other use that is
authorized by the Controlled Substances Act
or any other provision of Federal law. It does
apply to illegal use of those substances, as
well as to illegal use of controlled substances
that are not prescription drugs. The key
question is whether the individual’s use of
the substance is illegal, not whether the sub-
stance has recognized legal uses. Alcohol is
not a controlled substance, so use of alcohol
is not addressed by § 36.209. Alcoholics are in-
dividuals with disabilities, subject to the
protections of the statute.

A distinction is also made between the use
of a substance and the status of being ad-
dicted to that substance. Addiction is a dis-
ability, and addicts are individuals with dis-
abilities protected by the Act. The protec-
tion, however, does not extend to actions
based on the illegal use of the substance. In
other words, an addict cannot use the fact of
his or her addiction as a defense to an action
based on illegal use of drugs. This distinction
is not artificial. Congress intended to deny
protection to people who engage in the ille-
gal use of drugs, whether or not they are ad-
dicted, but to provide protection to addicts
so long as they are not currently using
drugs.

A third distinction is the difficult one be-
tween current use and former use. The defi-
nition of ‘‘current illegal use of drugs’’ in
§ 36.104, which is based on the report of the
Conference Committee, H.R. Conf. Rep. No.

596, 101st Cong., 2d Sess. 64 (1990), is ‘‘illegal
use of drugs that occurred recently enough
to justify a reasonable belief that a person’s
drug use is current or that continuing use is
a real and ongoing problem.’’

Paragraph (a)(2)(i) specifies that an indi-
vidual who has successfully completed a su-
pervised drug rehabilitation program or has
otherwise been rehabilitated successfully
and who is not engaging in current illegal
use of drugs is protected. Paragraph (a)(2)(ii)
clarifies that an individual who is currently
participating in a supervised rehabilitation
program and is not engaging in current ille-
gal use of drugs is protected. Paragraph
(a)(2)(iii) provides that a person who is erro-
neously regarded as engaging in current ille-
gal use of drugs, but who is not engaging in
such use, is protected.

Paragraph (b) provides a limited exception
to the exclusion of current illegal users of
drugs from the protections of the Act. It pro-
hibits denial of health services, or services
provided in connection with drug rehabilita-
tion, to an individual on the basis of current
illegal use of drugs, if the individual is other-
wise entitled to such services. As explained
further in the discussion of § 36.302, a health
care facility that specializes in a particular
type of treatment, such as care of burn vic-
tims, is not required to provide drug reha-
bilitation services, but it cannot refuse to
treat an individual’s burns on the grounds
that the individual is illegally using drugs.

A commenter argued that health care pro-
viders should be permitted to use their medi-
cal judgment to postpone discretionary med-
ical treatment of individuals under the influ-
ence of alcohol or drugs. The regulation per-
mits a medical practitioner to take into ac-
count an individual’s use of drugs in deter-
mining appropriate medical treatment. Sec-
tion 36.209 provides that the prohibitions on
discrimination in this part do not apply
when the public accommodation acts on the
basis of current illegal use of drugs. Al-
though those prohibitions do apply under
paragraph (b), the limitations established
under this part also apply. Thus, under
§ 36.208, a health care provider or other public
accommodation covered under § 36.209(b) may
exclude an individual whose current illegal
use of drugs poses a direct threat to the
health or safety of others, and, under § 36.301,
a public accommodation may impose or
apply eligibility criteria that are necessary
for the provision of the services being of-
fered, and may impose legitimate safety re-
quirements that are necessary for safe oper-
ation. These same limitations also apply to
individuals with disabilities who use alcohol
or prescription drugs. The Department be-
lieves that these provisions address this
commenter’s concerns.

Other commenters pointed out that ab-
stention from the use of drugs is an essential
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condition for participation in some drug re-
habilitation programs, and may be a nec-
essary requirement in inpatient or residen-
tial settings. The Department believes that
this comment is well-founded. Congress
clearly did not intend to exclude from drug
treatment programs the very individuals
who need such programs because of their use
of drugs. In such a situation, however, once
an individual has been admitted to a pro-
gram, abstention may be a necessary and ap-
propriate condition to continued participa-
tion. The final rule therefore provides that a
drug rehabilitation or treatment program
may deny participation to individuals who
use drugs while they are in the program.

Paragraph (c) expresses Congress’ inten-
tion that the Act be neutral with respect to
testing for illegal use of drugs. This para-
graph implements the provision in section
510(b) of the Act that allows entities ‘‘to
adopt or administer reasonable policies or
procedures, including but not limited to drug
testing,’’ that ensure an individual who is
participating in a supervised rehabilitation
program, or who has completed such a pro-
gram or otherwise been rehabilitated suc-
cessfully, is no longer engaging in the illegal
use of drugs. Paragraph (c) is not to be con-
strued to encourage, prohibit, restrict, or au-
thorize the conducting of testing for the ille-
gal use of drugs.

Paragraph (c) of § 36.209 clarifies that it is
not a violation of this part to adopt or ad-
minister reasonable policies or procedures to
ensure that an individual who formerly en-
gaged in the illegal use of drugs is not cur-
rently engaging in illegal use of drugs. Any
such policies or procedures must, of course,
be reasonable, and must be designed to iden-
tify accurately the illegal use of drugs. This
paragraph does not authorize inquiries,
tests, or other procedures that would dis-
close use of substances that are not con-
trolled substances or are taken under super-
vision by a licensed health care professional,
or other uses authorized by the Controlled
Substances Act or other provisions of Fed-
eral law, because such uses are not included
in the definition of ‘‘illegal use of drugs.’’

One commenter argued that the rule
should permit testing for lawful use of pre-
scription drugs, but most favored the expla-
nation that tests must be limited to unlawful
use in order to avoid revealing the use of pre-
scription medicine used to treat disabilities.
Tests revealing legal use of prescription
drugs might violate the prohibition in § 36.301
of attempts to unnecessarily identify the ex-
istence of a disability.

Section 36.210 Smoking

Section 36.210 restates the clarification in
section 501(b) of the Act that the Act does
not preclude the prohibition of, or imposi-
tion of restrictions on, smoking. Some com-
menters argued that § 36.210 does not go far

enough, and that the regulation should pro-
hibit smoking in all places of public accom-
modation. The reference to smoking in sec-
tion 501 merely clarifies that the Act does
not require public accommodations to ac-
commodate smokers by permitting them to
smoke in places of public accommodations.

Section 36.211 Maintenance of Accessible
Features

Section 36.211 provides that a public ac-
commodation shall maintain in operable
working condition those features of facilities
and equipment that are required to be read-
ily accessible to and usable by persons with
disabilities by the Act or this part. The Act
requires that, to the maximum extent fea-
sible, facilities must be accessible to, and us-
able by, individuals with disabilities. This
section recognizes that it is not sufficient to
provide features such as accessible routes,
elevators, or ramps, if those features are not
maintained in a manner that enables indi-
viduals with disabilities to use them. Inoper-
able elevators, locked accessible doors, or
‘‘accessible’’ routes that are obstructed by
furniture, filing cabinets, or potted plants
are neither ‘‘accessible to’’ nor ‘‘usable by’’
individuals with disabilities.

Some commenters objected that this sec-
tion appeared to establish an absolute re-
quirement and suggested that language from
the preamble be included in the text of the
regulation. It is, of course, impossible to
guarantee that mechanical devices will
never fail to operate. Paragraph (b) of the
final regulation provides that this section
does not prohibit isolated or temporary
interruptions in service or access due to
maintenance or repairs. This paragraph is in-
tended to clarify that temporary obstruc-
tions or isolated instances of mechanical
failure would not be considered violations of
the Act or this part. However, allowing ob-
structions or ‘‘out of service’’ equipment to
persist beyond a reasonable period of time
would violate this part, as would repeated
mechanical failures due to improper or inad-
equate maintenance. Failure of the public
accommodation to ensure that accessible
routes are properly maintained and free of
obstructions, or failure to arrange prompt
repair of inoperable elevators or other equip-
ment intended to provide access, would also
violate this part.

Other commenters requested that this sec-
tion be expanded to include specific require-
ments for inspection and maintenance of
equipment, for training staff in the proper
operation of equipment, and for maintenance
of specific items. The Department believes
that this section properly establishes the
general requirement for maintaining access
and that further, more detailed requirements
are not necessary.
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Section 36.212 Insurance

The Department received numerous com-
ments on proposed § 36.212. Most supported
the proposed regulation but felt that it did
not go far enough in protecting individuals
with disabilities and persons associated with
them from discrimination. Many com-
menters argued that language from the pre-
amble to the proposed regulation should be
included in the text of the final regulation.
Other commenters argued that even that
language was not strong enough, and that
more stringent standards should be estab-
lished. Only a few commenters argued that
the Act does not apply to insurance under-
writing practices or the terms of insurance
contracts. These commenters cited language
from the Senate committee report (S. Rep.
No. 116, 101st Cong., 1st Sess., at 84–86 (1989)
(hereinafter ‘‘Senate report’’)), indicating
that Congress did not intend to affect exist-
ing insurance practices.

The Department has decided to adopt the
language of the proposed rule without
change. Sections 36.212 (a) and (b) restate
section 501(c) of the Act, which provides that
the Act shall not be construed to restrict
certain insurance practices on the part of in-
surance companies and employers, as long as
such practices are not used to evade the pur-
poses of the Act. Section 36.212(c) is a spe-
cific application of § 36.202(a), which pro-
hibits denial of participation on the basis of
disability. It provides that a public accom-
modation may not refuse to serve an individ-
ual with a disability because of limitations
on coverage or rates in its insurance policies
(see Judiciary report at 56).

Many commenters supported the require-
ments of § 36.212(c) in the proposed rule be-
cause it addressed an important reason for
denial of services by public accommodations.
One commenter argued that services could
be denied if the insurance coverage required
exclusion of people whose disabilities were
reasonably related to the risks involved in
that particular place of public accommoda-
tion. Sections 36.208 and 36.301 establish cri-
teria for denial of participation on the basis
of legitimate safety concerns. This para-
graph does not prohibit consideration of such
concerns in insurance policies, but provides
that any exclusion on the basis of disability
must be based on the permissible criteria,
rather than on the terms of the insurance
contract.

Language in the committee reports indi-
cates that Congress intended to reach insur-
ance practices by prohibiting differential
treatment of individuals with disabilities in
insurance offered by public accommodations
unless the differences are justified. ‘‘Under
the ADA, a person with a disability cannot
be denied insurance or be subject to different
terms or conditions of insurance based on
disability alone, if the disability does not

pose increased risks’’ (Senate report at 84;
Education and Labor report at 136). Section
501(c) (1) of the Act was intended to empha-
size that ‘‘insurers may continue to sell to
and underwrite individuals applying for life,
health, or other insurance on an individually
underwritten basis, or to service such insur-
ance products, so long as the standards used
are based on sound actuarial data and not on
speculation’’ (Judiciary report at 70 (empha-
sis added); see also Senate report at 85; Edu-
cation and Labor report at 137).

The committee reports indicate that un-
derwriting and classification of risks must
be ‘‘based on sound actuarial principles or be
related to actual or reasonably anticipated
experience’’ (see, e.g., Judiciary report at 71).
Moreover, ‘‘while a plan which limits certain
kinds of coverage based on classification of
risk would be allowed * * *, the plan may
not refuse to insure, or refuse to continue to
insure, or limit the amount, extent, or kind
of coverage available to an individual, or
charge a different rate for the same coverage
solely because of a physical or mental im-
pairment, except where the refusal, limita-
tion, or rate differential is based on sound
actuarial principles or is related to actual or
reasonably anticipated experience’’ (Senate
report at 85; Education and Labor report at
136–37; Judiciary report at 71). The ADA,
therefore, does not prohibit use of legitimate
actuarial considerations to justify differen-
tial treatment of individuals with disabil-
ities in insurance.

The committee reports provide some guid-
ance on how nondiscrimination principles in
the disability rights area relate to insurance
practices. For example, a person who is blind
may not be denied coverage based on blind-
ness independent of actuarial risk classifica-
tion. With respect to group health insurance
coverage, an individual with a pre-existing
condition may be denied coverage for that
condition for the period specified in the pol-
icy, but cannot be denied coverage for illness
or injuries unrelated to the pre-existing con-
dition. Also, a public accommodation may
offer insurance policies that limit coverage
for certain procedures or treatments, but
may not entirely deny coverage to a person
with a disability.

The Department requested comment on
the extent to which data that would estab-
lish statistically sound correlations are
available. Numerous commenters cited per-
vasive problems in the availability and cost
of insurance for individuals with disabilities
and parents of children with disabilities. No
commenters cited specific data, or sources of
data, to support specific exclusionary prac-
tices. Several commenters reported that,
even when statistics are available, they are
often outdated and do not reflect current
medical technology and treatment methods.
Concern was expressed that adequate efforts
are not made to distinguish those individuals
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who are high users of health care from indi-
viduals in the same diagnostic groups who
may be low users of health care. One insurer
reported that ‘‘hard data and actuarial sta-
tistics are not available to provide precise
numerical justifications for every underwrit-
ing determination,’’ but argued that deci-
sions may be based on ‘‘logical principles
generally accepted by actuarial science and
fully consistent with state insurance laws.’’
The commenter urged that the Department
recognize the validity of information other
than statistical data as a basis for insurance
determinations.

The most frequent comment was a rec-
ommendation that the final regulation
should require the insurance company to
provide a copy of the actuarial data on which
its actions are based when requested by the
applicant. Such a requirement would be be-
yond anything contemplated by the Act or
by Congress and has therefore not been in-
cluded in the Department’s final rule. Be-
cause the legislative history of the ADA
clarifies that different treatment of individ-
uals with disabilities in insurance may be
justified by sound actuarial data, such actu-
arial data will be critical to any potential
litigation on this issue. This information
would presumably be obtainable in a court
proceeding where the insurer’s actuarial
data was the basis for different treatment of
persons with disabilities. In addition, under
some State regulatory schemes, insurers
may have to file such actuarial information
with the State regulatory agency and this
information may be obtainable at the State
level.

A few commenters representing the insur-
ance industry conceded that underwriting
practices in life and health insurance are
clearly covered, but argued that property
and casualty insurance are not covered. The
Department sees no reason for this distinc-
tion. Although life and health insurance are
the areas where the regulation will have its
greatest application, the Act applies equally
to unjustified discrimination in all types of
insurance provided by public accommoda-
tions. A number of commenters, for example,
reported difficulties in obtaining automobile
insurance because of their disabilities, de-
spite their having good driving records.

Section 36.213 Relationship of Subpart 8 to
Subparts C and D

This section explains that subpart B sets
forth the general principles of non-
discrimination applicable to all entities sub-
ject to this regulation, while subparts C and
D provide guidance on the application of this
part to specific situations. The specific pro-
visions in subparts C and D, including the
limitations on those provisions, control over
the general provisions in circumstances
where both specific and general provisions

apply. Resort to the general provisions of
subpart B is only appropriate where there
are no applicable specific rules of guidance
in subparts C or D. This interaction between
the specific requirements and the general re-
quirements operates with regard to contrac-
tual obligations as well.

One illustration of this principle is its ap-
plication to the obligation of a public accom-
modation to provide access to services by re-
moval of architectural barriers or by alter-
natives to barrier removal. The general re-
quirement, established in subpart B by
§ 36.203, is that a public accommodation must
provide its services to individuals with dis-
abilities in the most integrated setting ap-
propriate. This general requirement would
appear to categorically prohibit ‘‘seg-
regated’’ seating for persons in wheelchairs.
Section 36.304, however, only requires re-
moval of architectural barriers to the extent
that removal is ‘‘readily achievable.’’ If pro-
viding access to all areas of a restaurant, for
example, would not be ‘‘readily achievable,’’
a public accommodation may provide access
to selected areas only. Also, § 36.305 provides
that, where barrier removal is not readily
achievable, a public accommodation may use
alternative, readily achievable methods of
making services available, such as curbside
service or home delivery. Thus, in this man-
ner, the specific requirements of §§ 36.304 and
36.305 control over the general requirement
of § 36.203.

Subpart C—Specific Requirements

In general, subpart C implements the ‘‘spe-
cific prohibitions’’ that comprise section
302(b)(2) of the ADA. It also addresses the re-
quirements of section 309 of the ADA regard-
ing examinations and courses.

Section 36.301 Eligibility Criteria

Section 36.301 of the rule prohibits the im-
position or application of eligibility criteria
that screen out or tend to screen out an indi-
vidual with a disability or any class of indi-
viduals with disabilities from fully and
equally enjoying any goods, services, facili-
ties, privileges, advantages, and accommoda-
tions, unless such criteria can be shown to be
necessary for the provision of the goods,
services, facilities, privileges, advantages, or
accommodations being offered. This prohibi-
tion is based on section 302(b)(2)(A)(i) of the
ADA.

It would violate this section to establish
exclusive or segregative eligibility criteria
that would bar, for example, all persons who
are deaf from playing on a golf course or all
individuals with cerebral palsy from attend-
ing a movie theater, or limit the seating of
individuals with Down’s syndrome to only
particular areas of a restaurant. The wishes,
tastes, or preferences of other customers
may not be asserted to justify criteria that
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would exclude or segregate individuals with
disabilities.

Section 36.301 also prohibits attempts by a
public accommodation to unnecessarily iden-
tify the existence of a disability; for exam-
ple, it would be a violation of this section for
a retail store to require an individual to
state on a credit application whether the ap-
plicant has epilepsy, mental illness, or any
other disability, or to inquire unnecessarily
whether an individual has HIV disease.

Section 36.301 also prohibits policies that
unnecessarily impose requirements or bur-
dens on individuals with disabilities that are
not placed on others. For example, public ac-
commodations may not require that an indi-
vidual with a disability be accompanied by
an attendant. As provided by § 36.306, how-
ever, a public accommodation is not required
to provide services of a personal nature in-
cluding assistance in toileting, eating, or
dressing.

Paragraph (c) of § 36.301 provides that pub-
lic accommodations may not place a sur-
charge on a particular individual with a dis-
ability or any group of individuals with dis-
abilities to cover the costs of measures, such
as the provision of auxiliary aids and serv-
ices, barrier removal, alternatives to barrier
removal, and reasonable modifications in
policies, practices, and procedures, that are
required to provide that individual or group
with the nondiscriminatory treatment re-
quired by the Act or this part.

A number of commenters inquired as to
whether deposits required for the use of aux-
iliary aids, such as assistive listening de-
vices, are prohibited surcharges. It is the De-
partment’s view that reasonable, completely
refundable, deposits are not to be considered
surcharges prohibited by this section. Re-
quiring deposits is an important means of
ensuring the availability of equipment nec-
essary to ensure compliance with the ADA.

Other commenters sought clarification as
to whether § 36.301(c) prohibits professionals
from charging for the additional time that it
may take in certain cases to provide services
to an individual with disabilities. The De-
partment does not intend § 36.301(c) to pro-
hibit professionals who bill on the basis of
time from charging individuals with disabil-
ities on that basis. However, fees may not be
charged for the provision of auxiliary aids
and services, barrier removal, alternatives to
barrier removal, reasonable modifications in
policies, practices, and procedures, or any
other measures necessary to ensure compli-
ance with the ADA.

Other commenters inquired as to whether
day care centers may charge for extra serv-
ices provided to individuals with disabilities.
As stated above, § 36.302(c) is intended only
to prohibit charges for measures necessary
to achieve compliance with the ADA.

Another commenter asserted that charges
may be assessed for home delivery provided

as an alternative to barrier removal under
§ 36.305, when home delivery is provided to all
customers for a fee. Charges for home deliv-
ery are permissible if home delivery is not
considered an alternative to barrier removal.
If the public accommodation offers an alter-
native, such as curb, carry-out, or sidewalk
service for which no surcharge is assessed,
then it may charge for home delivery in ac-
cordance with its standard pricing for home
delivery.

In addition, § 36.301 prohibits the imposi-
tion of criteria that ‘‘tend to’’ screen out an
individual with a disability. This concept,
which is derived from current regulations
under section 504 (see, e.g., 45 CFR 84.13),
makes it discriminatory to impose policies
or criteria that, while not creating a direct
bar to individuals with disabilities, indi-
rectly prevent or limit their ability to par-
ticipate. For example, requiring presen-
tation of a driver’s license as the sole means
of identification for purposes of paying by
check would violate this section in situa-
tions where, for example, individuals with
severe vision impairments or developmental
disabilities or epilepsy are ineligible to re-
ceive a driver’s license and the use of an al-
ternative means of identification, such as
another photo I.D. or credit card, is feasible.

A public accommodation may, however,
impose neutral rules and criteria that screen
out, or tend to screen out, individuals with
disabilities, if the criteria are necessary for
the safe operation of the public accommoda-
tion. Examples of safety qualifications that
would be justifiable in appropriate cir-
cumstances would include height require-
ments for certain amusement park rides or a
requirement that all participants in a rec-
reational rafting expedition be able to meet
a necessary level of swimming proficiency.
Safety requirements must be based on actual
risks and not on speculation, stereotypes, or
generalizations about individuals with dis-
abilities.

Section 36.302 Modifications in Policies,
Practices, or Procedures

Section 36.302 of the rule prohibits the fail-
ure to make reasonable modifications in
policies, practices, and procedures when such
modifications may be necessary to afford
any goods, services, facilities, privileges, ad-
vantages, or accommodations, unless the en-
tity can demonstrate that making such
modifications would fundamentally alter the
nature of such goods, services, facilities,
privileges, advantages, or accommodations.
This prohibition is based on section
302(b)(2)(A)(ii) of the ADA.

For example, a parking facility would be
required to modify a rule barring all vans or
all vans with raised roofs, if an individual
who uses a wheelchair-accessible van wishes
to park in that facility, and if overhead
structures are high enough to accommodate
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the height of the van. A department store
may need to modify a policy of only permit-
ting one person at a time in a dressing room,
if an individual with mental retardation
needs and requests assistance in dressing
from a companion. Public accommodations
may need to revise operational policies to
ensure that services are available to individ-
uals with disabilities. For instance, a hotel
may need to adopt a policy of keeping an ac-
cessible room unoccupied until an individual
with a disability arrives at the hotel, assum-
ing the individual has properly reserved the
room.

One example of application of this prin-
ciple is specifically included in a new
§ 36.302(d) on check-out aisles. That para-
graph provides that a store with check-out
aisles must ensure that an adequate number
of accessible check-out aisles is kept open
during store hours, or must otherwise mod-
ify its policies and practices, in order to en-
sure that an equivalent level of convenient
service is provided to individuals with dis-
abilities as is provided to others. For exam-
ple, if only one check-out aisle is accessible,
and it is generally used for express service,
one way of providing equivalent service is to
allow persons with mobility impairments to
make all of their purchases at that aisle.
This principle also applies with respect to
other accessible elements and services. For
example, a particular bank may be in com-
pliance with the accessibility guidelines for
new construction incorporated in appendix A
with respect to automated teller machines
(ATM) at a new branch office by providing
one accessible walk-up machine at that loca-
tion, even though an adjacent walk-up ATM
is not accessible and the drive-up ATM is not
accessible. However, the bank would be in
violation of this section if the accessible
ATM was located in a lobby that was locked
during evening hours while the drive-up
ATM was available to customers without dis-
abilities during those same hours. The bank
would need to ensure that the accessible
ATM was available to customers during the
hours that any of the other ATM’s was avail-
able.

A number of commenters inquired as to
the relationship between this section and
§ 36.307, ‘‘Accessible or special goods.’’ Under
§ 36.307, a public accommodation is not re-
quired to alter its inventory to include ac-
cessible or special goods that are designed
for, or facilitate use by, individuals with dis-
abilities. The rule enunciated in § 36.307 is
consistent with the ‘‘fundamental alter-
ation’’ defense to the reasonable modifica-
tions requirement of § 36.302. Therefore,
§ 36.302 would not require the inventory of
goods provided by a public accommodation
to be altered to include goods with acces-
sibility features. For example, § 36.302 would
not require a bookstore to stock Brailled

books or order Brailled books, if it does not
do so in the normal course of its business.

The rule does not require modifications to
the legitimate areas of specialization of serv-
ice providers. Section 36.302(b) provides that
a public accommodation may refer an indi-
vidual with a disability to another public ac-
commodation, if that individual is seeking,
or requires, treatment or services outside of
the referring public accommodation’s area of
specialization, and if, in the normal course of
its operations, the referring public accom-
modation would make a similar referral for
an individual without a disability who seeks
or requires the same treatment or services.

For example, it would not be discrimina-
tory for a physician who specializes only in
burn treatment to refer an individual who is
deaf to another physician for treatment of
an injury other than a burn injury. To re-
quire a physician to accept patients outside
of his or her specialty would fundamentally
alter the nature of the medical practice and,
therefore, not be required by this section.

A clinic specializing exclusively in drug re-
habilitation could similarly refuse to treat a
person who is not a drug addict, but could
not refuse to treat a person who is a drug ad-
dict simply because the patient tests posi-
tive for HIV. Conversely, a clinic that spe-
cializes in the treatment of individuals with
HIV could refuse to treat an individual that
does not have HIV, but could not refuse to
treat a person for HIV infection simply be-
cause that person is also a drug addict.

Some commenters requested clarification
as to how this provision would apply to situ-
ations where manifestations of the disability
in question, itself, would raise complications
requiring the expertise of a different practi-
tioner. It is not the Department’s intention
in § 36.302(b) to prohibit a physician from re-
ferring an individual with a disability to an-
other physician, if the disability itself cre-
ates specialized complications for the pa-
tient’s health that the physician lacks the
experience or knowledge to address (see Edu-
cation and Labor report at 106).

Section 36.302(c)(1) requires that a public
accommodation modify its policies, prac-
tices, or procedures to permit the use of a
service animal by an individual with a dis-
ability in any area open to the general pub-
lic. The term ‘‘service animal’’ is defined in
§ 36.104 to include guide dogs, signal dogs, or
any other animal individually trained to pro-
vide assistance to an individual with a dis-
ability.

A number of commenters pointed to the
difficulty of making the distinction required
by the proposed rule between areas open to
the general public and those that are not.
The ambiguity and uncertainty surrounding
these provisions has led the Department to
adopt a single standard for all public accom-
modations.
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Section 36.302(c)(1) of the final rule now
provides that ‘‘[g]enerally, a public accom-
modation shall modify policies, practices,
and procedures to permit the use of a service
animal by an individual with a disability.’’
This formulation reflects the general intent
of Congress that public accommodations
take the necessary steps to accommodate
service animals and to ensure that individ-
uals with disabilities are not separated from
their service animals. It is intended that the
broadest feasible access be provided to serv-
ice animals in all places of public accommo-
dation, including movie theaters, res-
taurants, hotels, retail stores, hospitals, and
nursing homes (see Education and Labor re-
port at 106; Judiciary report at 59). The sec-
tion also acknowledges, however, that, in
rare circumstances, accommodation of serv-
ice animals may not be required because a
fundamental alteration would result in the
nature of the goods, services, facilities,
privileges, or accommodations offered or
provided, or the safe operation of the public
accommodation would be jeopardized.

As specified in § 36.302(c)(2), the rule does
not require a public accommodation to su-
pervise or care for any service animal. If a
service animal must be separated from an in-
dividual with a disability in order to avoid a
fundamental alteration or a threat to safety,
it is the responsibility of the individual with
the disability to arrange for the care and su-
pervision of the animal during the period of
separation.

A museum would not be required by § 36.302
to modify a policy barring the touching of
delicate works of art in order to enhance the
participation of individuals who are blind, if
the touching threatened the integrity of the
work. Damage to a museum piece would
clearly be a fundamental alteration that is
not required by this section.

Section 36.303 Auxiliary Aids and Services.

Section 36.303 of the final rule requires a
public accommodation to take such steps as
may be necessary to ensure that no individ-
ual with a disability is excluded, denied serv-
ices, segregated or otherwise treated dif-
ferently than other individuals because of
the absence of auxiliary aids and services,
unless the public accommodation can dem-
onstrate that taking such steps would fun-
damentally alter the nature of the goods,
services, facilities, advantages, or accom-
modations being offered or would result in
an undue burden. This requirement is based
on section 302(b)(2)(A)(iii) of the ADA.

Implicit in this duty to provide auxiliary
aids and services is the underlying obligation
of a public accommodation to communicate
effectively with its customers, clients, pa-
tients, or participants who have disabilities
affecting hearing, vision, or speech. To give
emphasis to this underlying obligation,
§ 36.303(c) of the rule incorporates language

derived from section 504 regulations for fed-
erally conducted programs (see e.g., 28 CFR
39.160(a)) that requires that appropriate aux-
iliary aids and services be furnished to en-
sure that communication with persons with
disabilities is as effective as communication
with others.

Auxiliary aids and services include a wide
range of services and devices for ensuring ef-
fective communication. Use of the most ad-
vanced technology is not required so long as
effective communication is ensured. The De-
partment’s proposed § 36.303(b) provided a list
of examples of auxiliary aids and services
that was taken from the definition of auxil-
iary aids and services in section 3(1) of the
ADA and was supplemented by examples
from regulations implementing section 504 in
federally conducted programs (see e.g., 28
CFR 39.103). A substantial number of com-
menters suggested that additional examples
be added to this list. The Department has
added several items to this list but wishes to
clarify that the list is not an all-inclusive or
exhaustive catalogue of possible or available
auxiliary aids or services. It is not possible
to provide an exhaustive list, and such an at-
tempt would omit new devices that will be-
come available with emerging technology.

The Department has added videotext dis-
plays, computer-aided transcription services,
and open and closed captioning to the list of
examples. Videotext displays have become
an important means of accessing auditory
communications through a public address
system. Transcription services are used to
relay aurally delivered material almost si-
multaneously in written form to persons who
are deaf or hard of hearing. This technology
is often used at conferences, conventions,
and hearings. While the proposed rule ex-
pressly included television decoder equip-
ment as an auxiliary aid or service, it did
not mention captioning itself. The final rule
rectifies this omission by mentioning both
closed and open captioning.

In this section, the Department has
changed the proposed rule’s phrase, ‘‘orally
delivered materials,’’ to the phrase, ‘‘aurally
delivered materials.’’ This new phrase tracks
the language in the definition of ‘‘auxiliary
aids and services’’ in section 3 of the ADA
and is meant to include nonverbal sounds
and alarms and computer-generated speech.

Several persons and organizations re-
quested that the Department replace the
term ‘‘telecommunications devices for deaf
persons’’ or ‘‘TDD’s’’ with the term ‘‘text
telephone.’’ The Department has declined to
do so. The Department is aware that the Ar-
chitectural and Transportation Barriers
Compliance Board has used the phrase ‘‘text
telephone’’ in lieu of the statutory term
‘‘TDD’’ in its final accessibility guidelines.
Title IV of the ADA, however, uses the term
‘‘Telecommunications Device for the Deaf,’’
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and the Department believes it would be in-
appropriate to abandon this statutory term
at this time.

Paragraph (b)(2) lists examples of aids and
services for making visually delivered mate-
rials accessible to persons with visual im-
pairments. Many commenters proposed addi-
tional examples such as signage or mapping,
audio description services, secondary audi-
tory programs (SAP), telebraillers, and read-
ing machines. While the Department de-
clines to add these items to the list in the
regulation, they may be considered appro-
priate auxiliary aids and services.

Paragraph (b)(3) refers to the acquisition
or modification of equipment or devices. For
example, tape players used for an audio-guid-
ed tour of a museum exhibit may require the
addition of Brailled adhesive labels to the
buttons on a reasonable number of the tape
players to facilitate their use by individuals
who are blind. Similarly, permanent or port-
able assistive listening systems for persons
with hearing impairments may be required
at a hotel conference center.

Several commenters suggested the addi-
tion of current technological innovations in
microelectronics and computerized control
systems (e.g., voice recognition systems,
automatic dialing telephones, and infrared
elevator and light control systems) to the
list of auxiliary aids and services. The De-
partment interprets auxiliary aids and serv-
ices as those aids and services designed to
provide effective communications, i. e., mak-
ing aurally and visually delivered informa-
tion available to persons with hearing,
speech, and vision impairments. Methods of
making services, programs, or activities ac-
cessible to, or usable by, individuals with
mobility or manual dexterity impairments
are addressed by other sections of this part,
including the requirements for modifications
in policies, practices, or procedures (§ 36.302),
the elimination of existing architectural
barriers (§ 36.304), and the provision of alter-
natives to barriers removal (§ 36.305).

Paragraph (b)(4) refers to other similar
services and actions. Several commenters
asked for clarification that ‘‘similar services
and actions’’ include retrieving items from
shelves, assistance in reaching a marginally
accessible seat, pushing a barrier aside in
order to provide an accessible route, or as-
sistance in removing a sweater or coat.
While retrieving an item from a shelf might
be an ‘‘auxiliary aid or service’’ for a blind
person who could not locate the item with-
out assistance, it might be a readily achiev-
able alternative to barrier removal for a per-
son using a wheelchair who could not reach
the shelf, or a reasonable modification to a
self-service policy for an individual who
lacked the ability to grasp the item. (Of
course, a store would not be required to pro-
vide a personal shopper.) As explained above,
auxiliary aids and services are those aids and

services required to provide effective com-
munications. Other forms of assistance are
more appropriately addressed by other provi-
sions of the final rule.

The auxiliary aid requirement is a flexible
one. A public accommodation can choose
among various alternatives as long as the re-
sult is effective communication. For exam-
ple, a restaurant would not be required to
provide menus in Braille for patrons who are
blind, if the waiters in the restaurant are
made available to read the menu. Similarly,
a clothing boutique would not be required to
have Brailled price tags if sales personnel
provide price information orally upon re-
quest; and a bookstore would not be required
to make available a sign language inter-
preter, because effective communication can
be conducted by notepad.

A critical determination is what con-
stitutes an effective auxiliary aid or service.
The Department’s proposed rule rec-
ommended that, in determining what auxil-
iary aid to use, the public accommodation
consult with an individual before providing
him or her with a particular auxiliary aid or
service. This suggestion sparked a signifi-
cant volume of public comment. Many per-
sons with disabilities, particularly persons
who are deaf or hard of hearing, rec-
ommended that the rule should require that
public accommodations give ‘‘primary con-
sideration’’ to the ‘‘expressed choice’’ of an
individual with a disability. These com-
menters asserted that the proposed rule was
inconsistent with congressional intent of the
ADA, with the Department’s proposed rule
implementing title II of the ADA, and with
longstanding interpretations of section 504 of
the Rehabilitation Act.

Based upon a careful review of the ADA
legislative history, the Department believes
that Congress did not intend under title III
to impose upon a public accommodation the
requirement that it give primary consider-
ation to the request of the individual with a
disability. To the contrary, the legislative
history demonstrates congressional intent to
strongly encourage consulting with persons
with disabilities. In its analysis of the ADA’s
auxiliary aids requirement for public accom-
modations, the House Education and Labor
Committee stated that it ‘‘expects’’ that
‘‘public accommodation(s) will consult with
the individual with a disability before pro-
viding a particular auxiliary aid or service’’
(Education and Labor report at 107). Some
commenters also cited a different committee
statement that used mandatory language as
evidence of legislative intent to require pri-
mary consideration. However, this statement
was made in the context of reasonable ac-
commodations required by title I with re-
spect to employment (Education and Labor
report at 67). Thus, the Department finds
that strongly encouraging consultation with
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persons with disabilities, in lieu of mandat-
ing primary consideration of their expressed
choice, is consistent with congressional in-
tent.

The Department wishes to emphasize that
public accommodations must take steps nec-
essary to ensure that an individual with a
disability will not be excluded, denied serv-
ices, segregated or otherwise treated dif-
ferently from other individuals because of
the use of inappropriate or ineffective auxil-
iary aids. In those situations requiring an in-
terpreter, the public accommodations must
secure the services of a qualified interpreter,
unless an undue burden would result.

In the analysis of § 36.303(c) in the proposed
rule, the Department gave as an example the
situation where a note pad and written ma-
terials were insufficient to permit effective
communication in a doctor’s office when the
matter to be decided was whether major sur-
gery was necessary. Many commenters ob-
jected to this statement, asserting that it
gave the impression that only decisions
about major surgery would merit the provi-
sion of a sign language interpreter. The
statement would, as the commenters also
claimed, convey the impression to other pub-
lic accommodations that written commu-
nications would meet the regulatory require-
ments in all but the most extreme situa-
tions. The Department, when using the ex-
ample of major surgery, did not intend to
limit the provision of interpreter services to
the most extreme situations.

Other situations may also require the use
of interpreters to ensure effective commu-
nication depending on the facts of the par-
ticular case. It is not difficult to imagine a
wide range of communications involving
areas such as health, legal matters, and fi-
nances that would be sufficiently lengthy or
complex to require an interpreter for effec-
tive communication. In some situations, an
effective alternative to use of a notepad or
an interpreter may be the use of a computer
terminal upon which the representative of
the public accommodation and the customer
or client can exchange typewritten mes-
sages.

Section 36.303(d) specifically addresses re-
quirements for TDD’s. Partly because of the
availability of telecommunications relay
services to be established under title IV of
the ADA, § 36.303(d)(2) provides that a public
accommodation is not required to use a tele-
communication device for the deaf (TDD) in
receiving or making telephone calls incident
to its operations. Several commenters were
concerned that relay services would not be
sufficient to provide effective access in a
number of situations. Commenters argued
that relay systems (1) do not provide effec-
tive access to the automated systems that
require the caller to respond by pushing a
button on a touch tone phone, (2) cannot op-
erate fast enough to convey messages on an-

swering machines, or to permit a TDD user
to leave a recorded message, and (3) are not
appropriate for calling crisis lines relating
to such matters as rape, domestic violence,
child abuse, and drugs where confidentiality
is a concern. The Department believes that
it is more appropriate for the Federal Com-
munications Commission to address these
issues in its rulemaking under title IV.

A public accommodation is, however, re-
quired to make a TDD available to an indi-
vidual with impaired hearing or speech, if it
customarily offers telephone service to its
customers, clients, patients, or participants
on more than an incidental convenience
basis. Where entry to a place of public ac-
commodation requires use of a security en-
trance telephone, a TDD or other effective
means of communication must be provided
for use by an individual with impaired hear-
ing or speech.

In other words, individual retail stores,
doctors’ offices, restaurants, or similar es-
tablishments are not required by this section
to have TDD’s, because TDD users will be
able to make inquiries, appointments, or res-
ervations with such establishments through
the relay system established under title IV
of the ADA. The public accommodation will
likewise be able to contact TDD users
through the relay system. On the other hand,
hotels, hospitals, and other similar estab-
lishments that offer nondisabled individuals
the opportunity to make outgoing telephone
calls on more than an incidental convenience
basis must provide a TDD on request.

Section 36.303(e) requires places of lodging
that provide televisions in five or more guest
rooms and hospitals to provide, upon re-
quest, a means for decoding closed captions
for use by an individual with impaired hear-
ing. Hotels should also provide a TDD or
similar device at the front desk in order to
take calls from guests who use TDD’s in
their rooms. In this way guests with hearing
impairments can avail themselves of such
hotel services as making inquiries of the
front desk and ordering room service. The
term ‘‘hospital’’ is used in its general sense
and should be interpreted broadly.

Movie theaters are not required by § 36.303
to present open-captioned films. However,
other public accommodations that impart
verbal information through soundtracks on
films, video tapes, or slide shows are re-
quired to make such information accessible
to persons with hearing impairments. Cap-
tioning is one means to make the informa-
tion accessible to individuals with disabil-
ities.

The rule specifies that auxiliary aids and
services include the acquisition or modifica-
tion of equipment or devices. For example,
tape players used for an audio-guided tour of
a museum exhibit may require the addition
of Brailled adhesive labels to the buttons on
a reasonable number of the tape players to
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facilitate their use by individuals who are
blind. Similarly, a hotel conference center
may need to provide permanent or portable
assistive listening systems for persons with
hearing impairments.

As provided in § 36.303(f), a public accom-
modation is not required to provide any par-
ticular aid or service that would result ei-
ther in a fundamental alteration in the na-
ture of the goods, services, facilities, privi-
leges, advantages, or accommodations of-
fered or in an undue burden. Both of these
statutory limitations are derived from exist-
ing regulations and caselaw under section 504
and are to be applied on a case-by-case basis
(see, e.g., 28 CFR 39.160(d) and Southeastern
Community College v. Davis, 442 U.S. 397
(1979)). Congress intended that ‘‘undue bur-
den’’ under § 36.303 and ‘‘undue hardship,’’
which is used in the employment provisions
of title I of the ADA, should be determined
on a case-by-case basis under the same
standards and in light of the same factors
(Judiciary report at 59). The rule, therefore,
in accordance with the definition of undue
hardship in section 101(10) of the ADA, de-
fines undue burden as ‘‘significant difficulty
or expense’’ (see §§ 36.104 and 36.303(a)) and re-
quires that undue burden be determined in
light of the factors listed in the definition in
36.104.

Consistent with regulations implementing
section 504 in federally conducted programs
(see, e.g., 28 CFR 39.160(d)), § 36.303(f) provides
that the fact that the provision of a particu-
lar auxiliary aid or service would result in
an undue burden does not relieve a public ac-
commodation from the duty to furnish an al-
ternative auxiliary aid or service, if avail-
able, that would not result in such a burden.

Section 36.303(g) of the proposed rule has
been deleted from this section and included
in a new § 36.306. That new section continues
to make clear that the auxiliary aids re-
quirement does not mandate the provision of
individually prescribed devices, such as pre-
scription eyeglasses or hearing aids.

The costs of compliance with the require-
ments of this section may not be financed by
surcharges limited to particular individuals
with disabilities or any group of individuals
with disabilities (§ 36.301(c)).

Section 36.304 Removal of Barriers

Section 36.304 requires the removal of ar-
chitectural barriers and communication bar-
riers that are structural in nature in exist-
ing facilities, where such removal is readily
achievable, i.e., easily accomplishable and
able to be carried out without much dif-
ficulty or expense. This requirement is based
on section 302(b)(2)(A)(iv) of the ADA.

A number of commenters interpreted the
phrase ‘‘communication barriers that are
structural in nature’’ broadly to encompass
the provision of communications devices
such as TDD’s, telephone handset amplifiers,

assistive listening devices, and digital check-
out displays. The statute, however, as read
by the Department, limits the application of
the phrase ‘‘communications barriers that
are structural in nature’’ to those barriers
that are an integral part of the physical
structure of a facility. In addition to the
communications barriers posed by perma-
nent signage and alarm systems noted by
Congress (see Education and Labor report at
110), the Department would also include
among the communications barriers covered
by § 36.304 the failure to provide adequate
sound buffers, and the presence of physical
partitions that hamper the passage of sound
waves between employees and customers.
Given that § 36.304’s proper focus is on the re-
moval of physical barriers, the Department
believes that the obligation to provide com-
munications equipment and devices such as
TDD’s, telephone handset amplifiers, assist-
ive listening devices, and digital check-out
displays is more appropriately determined
by the requirements for auxiliary aids and
services under § 36.303 (see Education and
Labor report at 107–108). The obligation to
remove communications barriers that are
structural in nature under § 36.304, of course,
is independent of any obligation to provide
auxiliary aids and services under § 36.303.

The statutory provision also requires the
readily achievable removal of certain bar-
riers in existing vehicles and rail passenger
cars. This transportation requirement is not
included in § 36.304, but rather in § 36.310(b) of
the rule.

In striking a balance between guaranteeing
access to individuals with disabilities and
recognizing the legitimate cost concerns of
businesses and other private entities, the
ADA establishes different standards for ex-
isting facilities and new construction. In ex-
isting facilities, which are the subject of
§ 36.304, where retrofitting may prove costly,
a less rigorous degree of accessibility is re-
quired than in the case of new construction
and alterations (see §§ 36.401–36.406) where ac-
cessibility can be more conveniently and
economically incorporated in the initial
stages of design and construction.

For example, a bank with existing auto-
matic teller machines (ATM’s) would have to
remove barriers to the use of the ATM’s, if it
is readily achievable to do so. Whether or
not it is necessary to take actions such as
ramping a few steps or raising or lowering an
ATM would be determined by whether the
actions can be accomplished easily and with-
out much difficulty or expense.

On the other hand, a newly constructed
bank with ATM’s would be required by
§ 36.401 to have an ATM that is ‘‘readily ac-
cessible to and usable by’’ persons with dis-
abilities in accordance with accessibility
guidelines incorporated under § 36.406.

The requirement to remove architectural
barriers includes the removal of physical
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barriers of any kind. For example, § 36.304 re-
quires the removal, when readily achievable,
of barriers caused by the location of tem-
porary or movable structures, such as fur-
niture, equipment, and display racks. In
order to provide access to individuals who
use wheelchairs, for example, restaurants
may need to rearrange tables and chairs, and
department stores may need to reconfigure
display racks and shelves. As stated in
§ 36.304(f), such actions are not readily
achievable to the extent that they would re-
sult in a significant loss of selling or serving
space. If the widening of all aisles in selling
or serving areas is not readily achievable,
then selected widening should be undertaken
to maximize the amount of merchandise or
the number of tables accessible to individ-
uals who use wheelchairs. Access to goods
and services provided in any remaining inac-
cessible areas must be made available
through alternative methods to barrier re-
moval, as required by § 36.305.

Because the purpose of title III of the ADA
is to ensure that public accommodations are
accessible to their customers, clients, or pa-
trons (as opposed to their employees, who
are the focus of title I), the obligation to re-
move barriers under § 36.304 does not extend
to areas of a facility that are used exclu-
sively as employee work areas.

Section 36.304(b) provides a wide-ranging
list of the types of modest measures that
may be taken to remove barriers and that
are likely to be readily achievable. The list
includes examples of measures, such as add-
ing raised letter markings on elevator con-
trol buttons and installing flashing alarm
lights, that would be used to remove commu-
nications barriers that are structural in na-
ture. It is not an exhaustive list, but merely
an illustrative one. Moreover, the inclusion
of a measure on this list does not mean that
it is readily achievable in all cases. Whether
or not any of these measures is readily
achievable is to be determined on a case-by-
case basis in light of the particular cir-
cumstances presented and the factors listed
in the definition of readily achievable
(§ 36.104).

A public accommodation generally would
not be required to remove a barrier to phys-
ical access posed by a flight of steps, if re-
moval would require extensive ramping or an
elevator. Ramping a single step, however,
will likely be readily achievable, and
ramping several steps will in many cir-
cumstances also be readily achievable. The
readily achievable standard does not require
barrier removal that requires extensive re-
structuring or burdensome expense. Thus,
where it is not readily achievable to do, the
ADA would not require a restaurant to pro-
vide access to a restroom reachable only by
a flight of stairs.

Like § 36.405, this section permits deference
to the national interest in preserving signifi-

cant historic structures. Barrier removal
would not be considered ‘‘readily achiev-
able’’ if it would threaten or destroy the his-
toric significance of a building or facility
that is eligible for listing in the National
Register of Historic Places under the Na-
tional Historic Preservation Act (16 U.S.C.
470, et seq.), or is designated as historic under
State or local law.

The readily achievable defense requires a
less demanding level of exertion by a public
accommodation than does the undue burden
defense to the auxiliary aids requirements of
§ 36.303. In that sense, it can be characterized
as a ‘‘lower’’ standard than the undue burden
standard. The readily achievable defense is
also less demanding than the undue hardship
defense in section 102(b)(5) of the ADA, which
limits the obligation to make reasonable ac-
commodation in employment. Barrier re-
moval measures that are not easily accom-
plishable and are not able to be carried out
without much difficulty or expense are not
required under the readily achievable stand-
ard, even if they do not impose an undue bur-
den or an undue hardship.

Section 36.304(f)(1) of the proposed rule,
which stated that ‘‘barrier removal is not
readily achievable if it would result in sig-
nificant loss of profit or significant loss of
efficiency of operation,’’ has been deleted
from the final rule. Many commenters ob-
jected to this provision because it
impermissibly introduced the notion of prof-
it into a statutory standard that did not in-
clude it. Concern was expressed that, in
order for an action not to be considered read-
ily achievable, a public accommodation
would inappropriately have to show, for ex-
ample, not only that the action could not be
done without ‘‘much difficulty or expense’’,
but that a significant loss of profit would re-
sult as well. In addition, some commenters
asserted use of the word ‘‘significant,’’ which
is used in the definition of undue hardship
under title I (the standard for interpreting
the meaning of undue burden as a defense to
title III’s auxiliary aids requirements) (see
§§ 36.104, 36.303(f)), blurs the fact that the
readily achievable standard requires a lower
level of effort on the part of a public accom-
modation than does the undue burden stand-
ard.

The obligation to engage in readily achiev-
able barrier removal is a continuing one.
Over time, barrier removal that initially was
not readily achievable may later be required
because of changed circumstances. Many
commenters expressed support for the De-
partment’s position that the obligation to
comply with § 36.304 is continuing in nature.
Some urged that the rule require public ac-
commodations to assess their compliance on
at least an annual basis in light of changes
in resources and other factors that would be
relevant to determining what barrier re-
moval measures would be readily achievable.
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Although the obligation to engage in read-
ily achievable barrier removal is clearly a
continuing duty, the Department has de-
clined to establish any independent require-
ment for an annual assessment or self-eval-
uation. It is best left to the public accom-
modations subject to § 36.304 to establish
policies to assess compliance that are appro-
priate to the particular circumstances faced
by the wide range of public accommodations
covered by the ADA. However, even in the
absence of an explicit regulatory require-
ment for periodic self-evaluations, the De-
partment still urges public accommodations
to establish procedures for an ongoing as-
sessment of their compliance with the ADA’s
barrier removal requirements. The Depart-
ment recommends that this process include
appropriate consultation with individuals
with disabilities or organizations represent-
ing them. A serious effort at self-assessment
and consultation can diminish the threat of
litigation and save resources by identifying
the most efficient means of providing re-
quired access.

The Department has been asked for guid-
ance on the best means for public accom-
modations to comply voluntarily with this
section. Such information is more appro-
priately part of the Department’s technical
assistance effort and will be forthcoming
over the next several months. The Depart-
ment recommends, however, the develop-
ment of an implementation plan designed to
achieve compliance with the ADA’s barrier
removal requirements before they become ef-
fective on January 26, 1992. Such a plan, if
appropriately designed and diligently exe-
cuted, could serve as evidence of a good faith
effort to comply with the requirements of
§ 36.104. In developing an implementation
plan for readily achievable barrier removal,
a public accommodation should consult with
local organizations representing persons
with disabilities and solicit their suggestions
for cost-effective means of making individ-
ual places of public accommodation acces-
sible. Such organizations may also be helpful
in allocating scarce resources and establish-
ing priorities. Local associations of busi-
nesses may want to encourage this process
and serve as the forum for discussions on the
local level between disability rights organi-
zations and local businesses.

Section 36.304(c) recommends priorities for
public accommodations in removing barriers
in existing facilities. Because the resources
available for barrier removal may not be
adequate to remove all existing barriers at
any given time, § 36.304(c) suggests priorities
for determining which types of barriers
should be mitigated or eliminated first. The
purpose of these priorities is to facilitate
long-term business planning and to maxi-
mize, in light of limited resources, the de-
gree of effective access that will result from
any given level of expenditure.

Although many commenters expressed sup-
port for the concept of establishing prior-
ities, a significant number objected to their
mandatory nature in the proposed rule. The
Department shares the concern of these com-
menters that mandatory priorities would in-
crease the likelihood of litigation and inap-
propriately reduce the discretion of public
accommodations to determine the most ef-
fective mix of barrier removal measures to
undertake in particular circumstances.
Therefore, in the final rule the priorities are
no longer mandatory.

In response to comments that the prior-
ities failed to address communications
issues, the Department wishes to emphasize
that the priorities encompass the removal of
communications barriers that are structural
in nature. It would be counter to the ADA’s
carefully wrought statutory scheme to in-
clude in this provision the wide range of
communication devices that are required by
the ADA’s provisions on auxiliary aids and
services. The final rule explicitly includes
Brailled and raised letter signage and visual
alarms among the examples of steps to re-
move barriers provided in § 36.304(c)(2).

Section 36.304(c)(1) places the highest pri-
ority on measures that will enable individ-
uals with disabilities to physically enter a
place of public accommodation. This priority
on ‘‘getting through the door’’ recognizes
that providing actual physical access to a fa-
cility from public sidewalks, public transpor-
tation, or parking is generally preferable to
any alternative arrangements in terms of
both business efficiency and the dignity of
individuals with disabilities.

The next priority, which is established in
§ 36.304(c)(2), is for measures that provide ac-
cess to those areas of a place of public ac-
commodation where goods and services are
made available to the public. For example,
in a hardware store, to the extent that it is
readily achievable to do so, individuals with
disabilities should be given access not only
to assistance at the front desk, but also ac-
cess, like that available to other customers,
to the retail display areas of the store.

The Department agrees with those com-
menters who argued that access to the areas
where goods and services are provided is gen-
erally more important than the provision of
restrooms. Therefore, the final rule reverses
priorities two and three of the proposed rule
in order to give lower priority to accessible
restrooms. Consequently, the third priority
in the final rule (§ 36.304(c)(3)) is for measures
to provide access to restroom facilities and
the last priority is placed on any remaining
measures required to remove barriers.

Section 36.304(d) requires that measures
taken to remove barriers under § 36.304 be
subject to subpart D’s requirements for al-
terations (except for the path of travel re-
quirements in § 36.403). It only permits devi-
ations from the subpart D requirements
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when compliance with those requirements is
not readily achievable. In such cases,
§ 36.304(d) permits measures to be taken that
do not fully comply with the subpart D re-
quirements, so long as the measures do not
pose a significant risk to the health or safety
of individuals with disabilities or others.

This approach represents a change from
the proposed rule which stated that ‘‘readily
achievable’’ measures taken solely to re-
move barriers under § 36.304 are exempt from
the alterations requirements of subpart D.
The intent of the proposed rule was to maxi-
mize the flexibility of public accommoda-
tions in undertaking barrier removal by al-
lowing deviations from the technical stand-
ards of subpart D. It was thought that allow-
ing slight deviations would provide access
and release additional resources for expand-
ing the amount of barrier removal that could
be obtained under the readily achievable
standard.

Many commenters, however, representing
both businesses and individuals with disabil-
ities, questioned this approach because of
the likelihood that unsafe or ineffective
measures would be taken in the absence of
the subpart D standards for alterations as a
reference point. Some advocated a rule re-
quiring strict compliance with the subpart D
standard.

The Department in the final rule has
adopted the view of many commenters that
(1) public accommodations should in the first
instance be required to comply with the sub-
part D standards for alterations where it is
readily achievable to do so and (2) safe, read-
ily achievable measures must be taken when
compliance with the subpart D standards is
not readily achievable. Reference to the sub-
part D standards in this manner will pro-
mote certainty and good design at the same
time that permitting slight deviations will
expand the amount of barrier removal that
may be achieved under § 36.304.

Because of the inconvenience to individ-
uals with disabilities and the safety prob-
lems involved in the use of portable ramps,
§ 36.304(e) permits the use of a portable ramp
to comply with § 36.304(a) only when installa-
tion of a permanent ramp is not readily
achievable. In order to promote safety,
§ 36.304(e) requires that due consideration be
given to the incorporation of features such
as nonslip surfaces, railings, anchoring, and
strength of materials in any portable ramp
that is used.

Temporary facilities brought in for use at
the site of a natural disaster are subject to
the barrier removal requirements of § 36.304.

A number of commenters requested clari-
fication regarding how to determine when a
public accommodation has discharged its ob-
ligation to remove barriers in existing facili-
ties. For example, is a hotel required by
§ 36.304 to remove barriers in all of its guest
rooms? Or is some lesser percentage ade-

quate? A new paragraph (g) has been added
to § 36.304 to address this issue. The Depart-
ment believes that the degree of barrier re-
moval required under § 36.304 may be less, but
certainly would not be required to exceed,
the standards for alterations under the ADA
Accessibility Guidelines incorporated by
subpart D of this part (ADAAG). The ADA’s
requirements for readily achievable barrier
removal in existing facilities are intended to
be substantially less rigorous than those for
new construction and alterations. It, there-
fore, would be obviously inappropriate to re-
quire actions under § 36.304 that would exceed
the ADAAG requirements. Hotels, then, in
order to satisfy the requirements of § 36.304,
would not be required to remove barriers in
a higher percentage of rooms than required
by ADAAG. If relevant standards for alter-
ations are not provided in ADAAG, then ref-
erence should be made to the standards for
new construction.

Section 36.305 Alternatives to Barrier Removal

Section 36.305 specifies that where a public
accommodation can demonstrate that re-
moval of a barrier is not readily achievable,
the public accommodation must make its
goods, services, facilities, privileges, advan-
tages, or accommodations available through
alternative methods, if such methods are
readily achievable. This requirement is
based on section 302(b)(2)(A)(v) of the ADA.

For example, if it is not readily achievable
for a retail store to raise, lower, or remove
shelves or to rearrange display racks to pro-
vide accessible aisles, the store must, if read-
ily achievable, provide a clerk or take other
alternative measures to retrieve inaccessible
merchandise. Similarly, if it is not readily
achievable to ramp a long flight of stairs
leading to the front door of a restaurant or
a pharmacy, the restaurant or the pharmacy
must take alternative measures, if readily
achievable, such as providing curb service or
home delivery. If, within a restaurant, it is
not readily achievable to remove physical
barriers to a certain section of a restaurant,
the restaurant must, where it is readily
achievable to do so, offer the same menu in
an accessible area of the restaurant.

Where alternative methods are used to pro-
vide access, a public accommodation may
not charge an individual with a disability for
the costs associated with the alternative
method (see § 36.301(c)). Further analysis of
the issue of charging for alternative meas-
ures may be found in the preamble discus-
sion of § 36.301(c).

In some circumstances, because of security
considerations, some alternative methods
may not be readily achievable. The rule does
not require a cashier to leave his or her post
to retrieve items for individuals with disabil-
ities, if there are no other employees on
duty.
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Section 36.305(c) of the proposed rule has
been deleted and the requirements have been
included in a new § 36.306. That section
makes clear that the alternative methods re-
quirement does not mandate the provision of
personal devices, such as wheelchairs, or
services of a personal nature.

In the final rule, § 36.305(c) provides specific
requirements regarding alternatives to bar-
rier removal in multiscreen cinemas. In
some situations, it may not be readily
achievable to remove enough barriers to pro-
vide access to all of the theaters of a multi-
screen cinema. If that is the case, § 36.305(c)
requires the cinema to establish a film rota-
tion schedule that provides reasonable access
for individuals who use wheelchairs to films
being presented by the cinema. It further re-
quires that reasonable notice be provided to
the public as to the location and time of ac-
cessible showings. Methods for providing no-
tice include appropriate use of the inter-
national accessibility symbol in a cinema’s
print advertising and the addition of acces-
sibility information to a cinema’s recorded
telephone information line.

Section 36.306 Personal Devices and Services

The final rule includes a new § 36.306, enti-
tled ‘‘Personal devices and services.’’ Section
36.306 of the proposed rule, ‘‘Readily achiev-
able and undue burden: Factors to be consid-
ered,’’ was deleted for the reasons described
in the preamble discussion of the definition
of the term ‘‘readily achievable’’ in § 36.104.
In place of §§ 36.303(g) and 36.305(c) of the pro-
posed rule, which addressed the issue of per-
sonal devices and services in the contexts of
auxiliary aids and alternatives to barrier re-
moval, § 36.306 provides a general statement
that the regulation does not require the pro-
vision of personal devices and services. This
section states that a public accommodation
is not required to provide its customers, cli-
ents, or participants with personal devices,
such as wheelchairs; individually prescribed
devices, such as prescription eyeglasses or
hearing aids; or services of a personal nature
including assistance in eating, toileting, or
dressing.

This statement serves as a limitation on
all the requirements of the regulation. The
personal devices and services limitation was
intended to have general application in the
proposed rule in all contexts where it was
relevant. The final rule, therefore, clarifies,
this point by including a general provision
that will explicitly apply not just to auxil-
iary aids and services and alternatives to
barrier removal, but across-the-board to in-
clude such relevant areas as modifications in
policies, practices, and procedures (§ 36.302)
and examinations and courses (§ 36.309), as
well.

The Department wishes to clarify that
measures taken as alternatives to barrier re-
moval, such as retrieving items from shelves

or providing curb service or home delivery,
are not to be considered personal services.
Similarly, minimal actions that may be re-
quired as modifications in policies, practices,
or procedures under § 36.302, such as a wait-
er’s removing the cover from a customer’s
straw, a kitchen’s cutting up food into
smaller pieces, or a bank’s filling out a de-
posit slip, are not services of a personal na-
ture within the meaning of § 36.306. (Of
course, such modifications may be required
under § 36.302 only if they are ‘‘reasonable.’’)
Similarly, this section does not preclude the
short-term loan of personal receivers that
are part of an assistive listening system.

Of course, if personal services are cus-
tomarily provided to the customers or cli-
ents of a public accommodation, e.g., in a
hospital or senior citizen center, then these
personal services should also be provided to
persons with disabilities using the public ac-
commodation.

Section 36.307 Accessible or Special Goods.

Section 36.307 establishes that the rule
does not require a public accommodation to
alter its inventory to include accessible or
special goods with accessibility features that
are designed for, or facilitate use by, individ-
uals with disabilities. As specified in
§ 36.307(c), accessible or special goods include
such items as Brailled versions of books,
books on audio-cassettes, closed captioned
video tapes, special sizes or lines of clothing,
and special foods to meet particular dietary
needs.

The purpose of the ADA’s public accom-
modations requirements is to ensure acces-
sibility to the goods offered by a public ac-
commodation, not to alter the nature or mix
of goods that the public accommodation has
typically provided. In other words, a book-
store, for example, must make its facilities
and sales operations accessible to individuals
with disabilities, but is not required to stock
Brailled or large print books. Similarly, a
video store must make its facilities and
rental operations accessible, but is not re-
quired to stock closed-captioned video tapes.
The Department has been made aware, how-
ever, that the most recent titles in video-
tape rental establishments are, in fact,
closed captioned.

Although a public accommodation is not
required by § 36.307(a) to modify its inven-
tory, it is required by § 36.307(b), at the re-
quest of an individual with disabilities, to
order accessible or special goods that it does
not customarily maintain in stock if, in the
normal course of its operation, it makes spe-
cial orders for unstocked goods, and if the
accessible or special goods can be obtained
from a supplier with whom the public accom-
modation customarily does business. For ex-
ample, a clothing store would be required to
order specially-sized clothing at the request
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of an individual with a disability, if it cus-
tomarily makes special orders for clothing
that it does not keep in stock, and if the
clothing can be obtained from one of the
store’s customary suppliers.

One commenter asserted that the proposed
rule could be interpreted to require a store
to special order accessible or special goods of
all types, even if only one type is specially
ordered in the normal course of its business.
The Department, however, intends for
§ 36.307(b) to require special orders only of
those particular types of goods for which a
public accommodation normally makes spe-
cial orders. For example, a book and record-
ing store would not have to specially order
Brailled books if, in the normal course of its
business, it only specially orders recordings
and not books.

Section 36.308 Seating in Assembly Areas.

Section 36.308 establishes specific require-
ments for removing barriers to physical ac-
cess in assembly areas, which include such
facilities as theaters, concert halls, audito-
riums, lecture halls, and conference rooms.
This section does not address the provision
of auxiliary aids or the removal of commu-
nications barriers that are structural in na-
ture. These communications requirements
are the focus of other provisions of the regu-
lation (see §§ 36.303–36.304).

Individuals who use wheelchairs histori-
cally have been relegated to inferior seating
in the back of assembly areas separate from
accompanying family members and friends.
The provisions of § 36.308 are intended to pro-
mote integration and equality in seating.

In some instances it may not be readily
achievable for auditoriums or theaters to re-
move seats to allow individuals with wheel-
chairs to sit next to accompanying family
members or friends. In these situations, the
final rule retains the requirement that the
public accommodation provide portable
chairs or other means to allow the accom-
panying individuals to sit with the persons
in wheelchairs. Persons in wheelchairs
should have the same opportunity to enjoy
movies, plays, and similar events with their
families and friends, just as other patrons
do. The final rule specifies that portable
chairs or other means to permit family
members or companions to sit with individ-
uals who use wheelchairs must be provided
only when it is readily achievable to do so.

In order to facilitate seating of wheelchair
users who wish to transfer to existing seat-
ing, paragraph (a)(1) of the final rule adds a
requirement that, to the extent readily
achievable, a reasonable number of seats
with removable aisle-side armrests must be
provided. Many persons in wheelchairs are
able to transfer to existing seating with this
relatively minor modification. This solution
avoids the potential safety hazard created by
the use of portable chairs and fosters inte-

gration. The final ADA Accessibility Guide-
lines incorporated by subpart D (ADAAG)
also add a requirement regarding aisle seat-
ing that was not in the proposed guidelines.
In situations when a person in a wheelchair
transfers to existing seating, the public ac-
commodation shall provide assistance in
handling the wheelchair of the patron with
the disability.

Likewise, consistent vith ADAAG, the
final rule adds in § 36.308(a)(1)(ii)(B) a re-
quirement that, to the extent readily achiev-
able, wheelchair seating provide lines of
sight and choice of admission prices com-
parable to those for members of the general
public.

Finally, because Congress intended that
the requirements for barrier removal in ex-
isting facilities be substantially less rigor-
ous than those required for new construction
and alterations, the final rule clarifies in
§ 36.308(a)(3) that in no event can the require-
ments for existing facilities be interpreted to
exceed the standards for alterations under
ADAAG. For example, § 4.33 of ADAAG only
requires wheelchair spaces to be provided in
more than one location when the seating ca-
pacity of the assembly area exceeds 300.
Therefore, paragraph (a) of § 36.308 may not
be interpreted to require readily achievable
dispersal of wheelchair seating in assembly
areas with 300 or fewer seats. Similarly,
§ 4.1.3(19) of ADAAG requires six accessible
wheelchair locations in an assembly area
with 301 to 500 seats. The reasonable number
of wheelchair locations required by para-
graph (a), therefore, may be less than six,
but may not be interpreted to exceed six.

Proposed Section 36.309 Purchase of Furniture
and Equipment

Section 36.309 of the proposed rule would
have required that newly purchased fur-
niture or equipment made available for use
at a place of public accommodation be acces-
sible, to the extent such furniture or equip-
ment is available, unless this requirement
would fundamentally alter the goods, serv-
ices, facilities, privileges, advantages, or ac-
commodations offered, or would not be read-
ily achievable. Proposed § 36.309 has been
omitted from the final rule because the De-
partment has determined that its require-
ments are more properly addressed under
other sections, and because there are cur-
rently no appropriate accessibility standards
addressing many types of furniture and
equipment.

Some types of equipment will be required
to meet the accessibility requirements of
subpart D. For example, ADAAG establishes
technical and scoping requirements in new
construction and alterations for automated
teller machines and telephones. Purchase or
modification of equipment is required in cer-
tain instances by the provisions in §§ 36.201
and 36.202. For example, an arcade may need
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to provide accessible video machines in order
to ensure full and equal enjoyment of the fa-
cilities and to provide an opportunity to par-
ticipate in the services and facilities it pro-
vides. The barrier removal requirements of
§ 36.304 will apply as well to furniture and
equipment (lowering shelves, rearranging
furniture, adding Braille labels to a vending
machine).

Section 36.309 Examinations and Courses

Section 36.309(a) sets forth the general rule
that any private entity that offers examina-
tions or courses related to applications, li-
censing, certification, or credentialing for
secondary or postsecondary education, pro-
fessional, or trade purposes shall offer such
examinations or courses in a place and man-
ner accessible to persons with disabilities or
offer alternative accessible arrangements for
such individuals.

Paragraph (a) restates section 309 of the
Americans with Disabilities Act. Section 309
is intended to fill the gap that is created
when licensing, certification, and other test-
ing authorities are not covered by section 504
of the Rehabilitation Act or title II of the
ADA. Any such authority that is covered by
section 504, because of the receipt of Federal
money, or by title II, because it is a function
of a State or local government, must make
all of its programs accessible to persons with
disabilities, which includes physical access
as well as modifications in the way the test
is administered, e.g., extended time, written
instructions, or assistance of a reader.

Many licensing, certification, and testing
authorities are not covered by section 504,
because no Federal money is received; nor
are they covered by title II of the ADA be-
cause they are not State or local agencies.
However, States often require the licenses
provided by such authorities in order for an
individual to practice a particular profession
or trade. Thus, the provision was included in
the ADA in order to assure that persons with
disabilities are not foreclosed from edu-
cational, professional, or trade opportunities
because an examination or course is con-
ducted in an inaccessible site or without
needed modifications.

As indicated in the ‘‘Application’’ section
of this part (§ 36.102), § 36.309 applies to any
private entity that offers the specified types
of examinations or courses. This is consist-
ent with section 309 of the Americans with
Disabilities Act, which states that the re-
quirements apply to ‘‘any person’’ offering
examinations or courses.

The Department received a large number
of comments on this section, reflecting the
importance of ensuring that the key gate-
ways to education and employment are open
to individuals with disabilities. The most
frequent comments were objections to the
fundamental alteration and undue burden
provisions in §§ 36.309 (b)(3) and (c)(3) and to

allowing courses and examinations to be pro-
vided through alternative accessible ar-
rangements, rather than in an integrated
setting.

Although section 309 of the Act does not
refer to a fundamental alteration or undue
burden limitation, those limitations do ap-
pear in section 302(b)(2)(A)(iii) of the Act,
which establishes the obligation of public ac-
commodations to provide auxiliary aids and
services. The Department, therefore, in-
cluded it in the paragraphs of § 36.309 requir-
ing the provision of auxiliary aids. One com-
menter argued that similar limitations
should apply to all of the requirements of
§ 36.309, but the Department did not consider
this extension appropriate.

Commenters who objected to permitting
‘‘alternative accessible arrangements’’ ar-
gued that such arrangements allow segrega-
tion and should not be permitted, unless
they are the least restrictive available alter-
native, for example, for someone who cannot
leave home. Some commenters made a dis-
tinction between courses, where interaction
is an important part of the educational expe-
rience, and examinations, where it may be
less important. Because the statute specifi-
cally authorizes alternative accessible ar-
rangements as a method of meeting the re-
quirements of section 309, the Department
has not adopted this suggestion. The Depart-
ment notes, however, that, while examina-
tions of the type covered by § 36.309 may not
be covered elsewhere in the regulation,
courses will generally be offered in a ‘‘place
of education,’’ which is included in the defi-
nition of ‘‘place of public accommodation’’
in § 36.104, and, therefore, will be subject to
the integrated setting requirement of § 36.203.

Section 36.309(b) sets forth specific require-
ments for examinations. Examinations cov-
ered by this section would include a bar
exam or the Scholastic Aptitude Test pre-
pared by the Educational Testing Service.
Paragraph (b)(1) is adopted from the Depart-
ment of Education’s section 504 regulation
on admission tests to postsecondary edu-
cational programs (34 CFR 104.42(b)(3)). Para-
graph (b)(1)(i) requires that a private entity
offering an examination covered by the sec-
tion must assure that the examination is se-
lected and administered so as to best ensure
that the examination accurately reflects an
individual’s aptitude or achievement level or
other factor the examination purports to
measure, rather than reflecting the individ-
ual’s impaired sensory, manual, or speaking
skills (except where those skills are the fac-
tors that the examination purports to meas-
ure).

Paragraph (b)(1)(ii) requires that any ex-
amination specially designed for individuals
with disabilities be offered as often and in as
timely a manner as other examinations.
Some commenters noted that persons with
disabilities may be required to travel long
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distances when the locations for examina-
tions for individuals with disabilities are
limited, for example, to only one city in a
State instead of a variety of cities. The De-
partment has therefore revised this para-
graph to add a requirement that such exami-
nations be offered at locations that are as
convenient as the location of other examina-
tions.

Commenters representing organizations
that administer tests wanted to be able to
require individuals with disabilities to pro-
vide advance notice and appropriate docu-
mentation, at the applicants’ expense, of
their disabilities and of any modifications or
aids that would be required. The Department
agrees that such requirements are permis-
sible, provided that they are not unreason-
able and that the deadline for such notice is
no earlier than the deadline for others apply-
ing to take the examination. Requiring indi-
viduals with disabilities to file earlier appli-
cations would violate the requirement that
examinations designed for individuals with
disabilities be offered in as timely a manner
as other examinations.

Examiners may require evidence that an
applicant is entitled to modifications or aids
as required by this section, but requests for
documentation must be reasonable and must
be limited to the need for the modification
or aid requested. Appropriate documentation
might include a letter from a physician or
other professional, or evidence of a prior di-
agnosis or accommodation, such as eligi-
bility for a special education program. The
applicant may be required to bear the cost of
providing such documentation, but the en-
tity administering the examination cannot
charge the applicant for the cost of any
modifications or auxiliary aids, such as in-
terpreters, provided for the examination.

Paragraph (b)(1)(iii) requires that examina-
tions be administered in facilities that are
accessible to individuals with disabilities or
alternative accessible arrangements are
made.

Paragraph (b)(2) gives examples of modi-
fications to examinations that may be nec-
essary in order to comply with this section.
These may include providing more time for
completion of the examination or a change
in the manner of giving the examination,
e.g., reading the examination to the individ-
ual.

Paragraph (b)(3) requires the provision of
auxiliary aids and services, unless the pri-
vate entity offering the examination can
demonstrate that offering a particular auxil-
iary aid would fundamentally alter the ex-
amination or result in an undue burden. Ex-
amples of auxiliary aids include taped ex-
aminations, interpreters or other effective
methods of making aurally delivered mate-
rials available to individuals with hearing
impairments, readers for individuals with
visual impairments or learning disabilities,

and other similar services and actions. The
suggestion that individuals with learning
disabilities may need readers is included, al-
though it does not appear in the Department
of Education regulation, because, in fact,
some individuals with learning disabilities
have visual perception problems and would
benefit from a reader.

Many commenters pointed out the impor-
tance of ensuring that modifications provide
the individual with a disability an equal op-
portunity to demonstrate his or her knowl-
edge or ability. For example, a reader who is
unskilled or lacks knowledge of specific ter-
minology used in the examination may be
unable to convey the information in the
questions or to follow the applicant’s in-
structions effectively. Commenters pointed
out that, for persons with visual impair-
ments who read Braille, Braille provides the
closest functional equivalent to a printed
test. The Department has, therefore, added
Brailled examinations to the examples of
auxiliary aids and services that may be re-
quired. For similar reasons, the Department
also added to the list of examples of auxil-
iary aids and services large print examina-
tions and answer sheets; ‘‘qualified’’ readers;
and transcribers to write answers.

A commenter suggested that the phrase
‘‘fundamentally alter the examination’’ in
this paragraph of the proposed rule be re-
vised to more accurately reflect the function
affected. In the final rule the Department
has substituted the phrase ‘‘fundamentally
alter the measurement of the skills or
knowledge the examination is intended to
test.’’

Paragraph (b)(4) gives examples of alter-
native accessible arrangements. For in-
stance, the private entity might be required
to provide the examination at an individual’s
home with a proctor. Alternative arrange-
ments must provide conditions for individ-
uals with disabilities that are comparable to
the conditions under which other individuals
take the examinations. In other words, an
examination cannot be offered to an individ-
ual with a disability in a cold, poorly lit
basement, if other individuals are given the
examination in a warm, well lit classroom.

Some commenters who provide examina-
tions for licensing or certification for par-
ticular occupations or professions urged that
they be permitted to refuse to provide modi-
fications or aids for persons seeking to take
the examinations if those individuals, be-
cause of their disabilities, would be unable to
perform the essential functions of the profes-
sion or occupation for which the examina-
tion is given, or unless the disability is rea-
sonably determined in advance as not being
an obstacle to certification. The Department
has not changed its rule based on this com-
ment. An examination is one stage of a li-
censing or certification process. An individ-
ual should not be barred from attempting to
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pass that stage of the process merely because
he or she might be unable to meet other re-
quirements of the process. If the examina-
tion is not the first stage of the qualification
process, an applicant may be required to
complete the earlier stages prior to being ad-
mitted to the examination. On the other
hand, the applicant may not be denied ad-
mission to the examination on the basis of
doubts about his or her abilities to meet re-
quirements that the examination is not de-
signed to test.

Paragraph (c) sets forth specific require-
ments for courses. Paragraph (c)(1) contains
the general rule that any course covered by
this section must be modified to ensure that
the place and manner in which the course is
given is accessible. Paragraph (c)(2) gives ex-
amples of possible modifications that might
be required, including extending the time
permitted for completion of the course, per-
mitting oral rather than written delivery of
an assignment by a person with a visual im-
pairment, or adapting the manner in which
the course is conducted (i.e., providing cas-
settes of class handouts to an individual
with a visual impairment). In response to
comments, the Department has added to the
examples in paragraph (c)(2) specific ref-
erence to distribution of course materials. If
course materials are published and available
from other sources, the entity offering the
course may give advance notice of what ma-
terials will be used so as to allow an individ-
ual to obtain them in Braille or on tape but
materials provided by the course offerer
must be made available in alternative for-
mats for individuals with disabilities.

In language similar to that of paragraph
(b), paragraph (c)(3) requires auxiliary aids
and services, unless a fundamental alter-
ation or undue burden would result, and
paragraph (c)(4) requires that courses be ad-
ministered in accessible facilities. Paragraph
(c)(5) gives examples of alternative acces-
sible arrangements. These may include pro-
vision of the course through videotape, cas-
settes, or prepared notes. Alternative ar-
rangements must provide comparable condi-
tions to those provided to others, including
similar lighting, room temperature, and the
like. An entity offering a variety of courses,
to fulfill continuing education requirements
for a profession, for example, may not limit
the selection or choice of courses available
to individuals with disabilities.

Section 36.310 Transportation Provided by
Public Accommodations

Section 36.310 contains specific provisions
relating to public accommodations that pro-
vide transportation to their clients or cus-
tomers. This section has been substantially
revised in order to coordinate the require-
ments of this section with the requirements
applicable to these transportation systems

that will be contained in the regulations
issued by the Secretary of Transportation
pursuant to section 306 of the ADA, to be
codified at 49 CFR part 37. The Department
notes that, although the responsibility for
issuing regulations applicable to transpor-
tation systems operated by public accom-
modations is divided between this Depart-
ment and the Department of –Transpor-
tation, enforcement authority is assigned
only to the Department of Justice.

The Department received relatively few
comments on this section of the proposed
rule. Most of the comments addressed issues
that are not specifically addressed in this
part, such as the standards for accessible ve-
hicles and the procedure for determining
whether equivalent service is provided.
Those standards will be contained in the reg-
ulation issued by the Department of Trans-
portation. Other commenters raised ques-
tions about the types of transportation that
will be subject to this section. In response to
these inquiries, the Department has revised
the list of examples contained in the regula-
tion.

Paragraph (a)(1) states the general rule
that covered public accommodations are sub-
ject to all of the specific provisions of sub-
parts B, C, and D, except as provided in
§ 36.310. Examples of operations covered by
the requirements are listed in paragraph
(a)(2). The stated examples include hotel and
motel airport shuttle services, customer
shuttle bus services operated by private com-
panies and shopping centers, student trans-
portation, and shuttle operations of rec-
reational facilities such as stadiums, zoos,
amusement parks, and ski resorts. This brief
list is not exhaustive. The section applies to
any fixed route or demand responsive trans-
portation system operated by a public ac-
commodation for the benefit of its clients or
customers. The section does not apply to
transportation services provided only to em-
ployees. Employee transportation will be
subject to the regulations issued by the
Equal Employment Opportunity Commission
to implement title I of the Act. However, if
employees and customers or clients are
served by the same transportation system,
the provisions of this section will apply.

Paragraph (b) specifically provides that a
public accommodation shall remove trans-
portation barriers in existing vehicles to the
extent that it is readily achievable to do so,
but that the installation of hydraulic or
other lifts is not required.

Paragraph (c) provides that public accom-
modations subject to this section shall com-
ply with the requirements for transportation
vehicles and systems contained in the regu-
lations issued by the Secretary of Transpor-
tation.
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Subpart D—New Construction and Alterations

Subpart D implements section 303 of the
Act, which requires that newly constructed
or altered places of public accommodation or
commercial facilities be readily accessible to
and usable by individuals with disabilities.
This requirement contemplates a high de-
gree of convenient access. It is intended to
ensure that patrons and employees of places
of public accommodation and employees of
commercial facilities are able to get to,
enter, and use the facility.

Potential patrons of places of public ac-
commodation, such as retail establishments,
should be able to get to a store, get into the
store, and get to the areas where goods are
being provided. Employees should have the
same types of access, although those individ-
uals require access to and around the em-
ployment area as well as to the area in
which goods and services are provided.

The ADA is geared to the future—its goal
being that, over time, access will be the rule,
rather than the exception. Thus, the Act
only requires modest expenditures, of the
type addressed in § 36.304 of this part, to pro-
vide access to existing facilities not other-
wise being altered, but requires all new con-
struction and alterations to be accessible.

The Act does not require new construction
or alterations; it simply requires that, when
a public accommodation or other private en-
tity undertakes the construction or alter-
ation of a facility subject to the Act, the
newly constructed or altered facility must be
made accessible. This subpart establishes the
requirements for new construction and alter-
ations.

As explained under the discussion of the
definition of ‘‘facility,’’ § 36.104, pending de-
velopment of specific requirements, the De-
partment will not apply this subpart to
places of public accommodation located in
mobile units, boats, or other conveyances.

Section 36.401 New Construction

General

Section 36.401 implements the new con-
struction requirements of the ADA. Section
303 (a)(1) of the Act provides that discrimina-
tion for purposes of section 302(a) of the Act
includes a failure to design and construct fa-
cilities for first occupancy later than 30
months after the date of enactment (i.e.,
after January 26, 1993) that are readily acces-
sible to and usable by individuals with dis-
abilities.

Paragraph 36.401(a)(1) restates the general
requirement for accessible new construction.
The proposed rule stated that ‘‘any public
accommodation or other private entity re-
sponsible for design and construction’’ must
ensure that facilities conform to this re-
quirement. Various commenters suggested
that the proposed language was not consist-

ent with the statute because it substituted
‘‘private entity responsible for design and
construction’’ for the statutory language;
because it did not address liability on the
part of architects, contractors, developers,
tenants, owners, and other entities; and be-
cause it limited the liability of entities re-
sponsible for commercial facilities. In re-
sponse, the Department has revised this
paragraph to repeat the language of section
303(a) of the ADA. The Department will in-
terpret this section in a manner consistent
with the intent of the statute and with the
nature of the responsibilities of the various
entities for design, for construction, or for
both.

Designed and Constructed for First
Occupancy

According to paragraph (a)(2), a facility is
subject to the new construction require-
ments only if a completed application for a
building permit or permit extension is filed
after January 26, 1992, and the facility is oc-
cupied after January 26, 1993.

The proposed rule set forth for comment
two alternative ways by which to determine
what facilities are subject to the Act and
what standards apply. Paragraph (a)(2) of the
final rule is a slight variation on Option One
in the proposed rule. The reasons for the De-
partment’s choice of Option One are dis-
cussed later in this section.

Paragraph (a)(2) acknowledges that Con-
gress did not contemplate having actual oc-
cupancy be the sole trigger for the acces-
sibility requirements, because the statute
prohibits a failure to ‘‘design and construct
for first occupancy,’’ rather than requiring
accessibility in facilities actually occupied
after a particular date.

The commenters overwhelmingly agreed
with the Department’s proposal to use a date
certain; many cited the reasons given in the
preamble to the proposed rule. First, it is
helpful for designers and builders to have a
fixed date for accessible design, so that they
can determine accessibility requirements
early in the planning and design stage. It is
difficult to determine accessibility require-
ments in anticipation of the actual date of
first occupancy because of unpredictable and
uncontrollable events (e.g., strikes affecting
suppliers or labor, or natural disasters) that
may delay occupancy. To redesign or recon-
struct portions of a facility if it begins to ap-
pear that occupancy will be later than an-
ticipated would be quite costly. A fixed date
also assists those responsible for enforcing,
or monitoring compliance with, the statute,
and those protected by it.

The Department considered using as a trig-
ger date for application of the accessibility
standards the date on which a permit is
granted. The Department chose instead the
date on which a complete permit application
is certified as received by the appropriate
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government entity. Almost all commenters
agreed with this choice of a trigger date.
This decision is based partly on information
that several months or even years can pass
between application for a permit and receipt
of a permit. Design is virtually complete at
the time an application is complete (i.e., cer-
tified to contain all the information required
by the State, county, or local government).
After an application is filed, delays may
occur before the permit is granted due to nu-
merous factors (not necessarily relating to
accessibility): for example, hazardous waste
discovered on the property, flood plain re-
quirements, zoning disputes, or opposition to
the project from various groups. These fac-
tors should not require redesign for acces-
sibility if the application was completed be-
fore January 26, 1992. However, if the facility
must be redesigned for other reasons, such as
a change in density or environmental preser-
vation, and the final permit is based on a
new application, the rule would require ac-
cessibility if that application was certified
complete after January 26, 1992.

The certification of receipt of a complete
application for a building permit is an appro-
priate point in the process because certifi-
cations are issued in writing by govern-
mental authorities. In addition, this ap-
proach presents a clear and objective stand-
ard.

However, a few commenters pointed out
that in some jurisdictions it is not possible
to receive a ‘‘certification’’ that an applica-
tion is complete, and suggested that in those
cases the fixed date should be the date on
which an application for a permit is received
by the government agency. The Department
has included such a provision in
§ 36.401(a)(2)(i).

The date of January 26, 1992, is relevant
only with respect to the last application for
a permit or permit extension for a facility.
Thus, if an entity has applied for only a
‘‘foundation’’ permit, the date of that permit
application has no effect, because the entity
must also apply for and receive a permit at
a later date for the actual superstructure. In
this case, it is the date of the later applica-
tion that would control, unless construction
is not completed within the time allowed by
the permit, in which case a third permit
would be issued and the date of the applica-
tion for that permit would be determinative
for purposes of the rule.

Choice of Option One for Defining ‘‘Designed
and Constructed for First Occupancy’’

Under the option the Department has cho-
sen for determining applicability of the new
construction standards, a building would be
considered to be ‘‘for first occupancy’’ after
January 26, 1993, only (1) if the last applica-
tion for a building permit or permit exten-
sion for the facility is certified to be com-
plete (or, in some jurisdictions, received) by

a State, county, or local government after
January 26, 1992, and (2) if the first certifi-
cate of occupancy is issued after January 26,
1993. The Department also asked for com-
ment on an Option Two, which would have
imposed new construction requirements if a
completed application for a building permit
or permit extension was filed after the enact-
ment of the ADA (July 26, 1990), and the fa-
cility was occupied after January 26, 1993.

The request for comment on this issue
drew a large number of comments expressing
a wide range of views. Most business groups
and some disability rights groups favored
Option One, and some business groups and
most disability rights groups favored Option
Two. Individuals and government entities
were equally divided; several commenters
proposed other options.

Those favoring Option One pointed out
that it is more reasonable in that it allows
time for those subject to the new construc-
tion requirements to anticipate those re-
quirements and to receive technical assist-
ance pursuant to the Act. Numerous com-
menters said that time frames for designing
and constructing some types of facilities (for
example, health care facilities) can range
from two to four years or more. They ex-
pressed concerns that Option Two, which
would apply to some facilities already under
design or construction as of the date the Act
was signed, and to some on which construc-
tion began shortly after enactment, could re-
sult in costly redesign or reconstruction of
those facilities. In the same vein, some Op-
tion One supporters found Option Two objec-
tionable on due process grounds. In their
view, Option Two would mean that in July
1991 (upon issuance of the final DOJ rule) the
responsible entities would learn that ADA
standards had been in effect since July 26,
1990, and this would amount to retroactive
application of standards. Numerous com-
menters characterized Option Two as having
no support in the statute and Option One as
being more consistent with congressional in-
tent.

Those who favored Option Two pointed out
that it would include more facilities within
the coverage of the new construction stand-
ards. They argued that because similar ac-
cessibility requirements are in effect under
State laws, no hardship would be imposed by
this option. Numerous commenters said that
hardship would also be eliminated in light of
their view that the ADA requires compliance
with the Uniform Federal Accessibility
Standards (UFAS) until issuance of DOJ
standards. Those supporting Option Two
claimed that it was more consistent with the
statute and its legislative history.

The Department has chosen Option One
rather than Option Two, primarily on the
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basis of the language of three relevant sec-
tions of the statute. First, section 303(a) re-
quires compliance with accessibility stand-
ards set forth, or incorporated by reference
in, regulations to be issued by the Depart-
ment of Justice. Standing alone, this section
cannot be read to require compliance with
the Department’s standards before those
standards are issued (through this rule-
making). Second, according to section 310 of
the statute, section 303 becomes effective on
January 26, 1992. Thus, section 303 cannot
impose requirements on the design of build-
ings before that date. Third, while section
306(d) of the Act requires compliance with
UFAS if final regulations have not been
issued, that provision cannot reasonably be
read to take effect until July 26, 1991, the
date by which the Department of Justice
must issue final regulations under title III.

Option Two was based on the premise that
the interim standards in section 306(d) take
effect as of the ADA’s enactment (July 26,
1990), rather than on the date by which the
Department of Justice regulations are due to
be issued (July 26, 1991). The initial clause of
section 306(d)(1) itself is silent on this ques-
tion:

If final regulations have not been issued
pursuant to this section, for new construc-
tion for which a * * * building permit is ob-
tained prior to the issuance of final regula-
tions * * * (interim standards apply).

The approach in Option Two relies partly
on the language of section 310 of the Act,
which provides that section 306, the interim
standards provision, takes effect on the date
of enactment. Under this interpretation the
interim standards provision would prevail
over the operative provision, section 303,
which requires that new construction be ac-
cessible and which becomes effective Janu-
ary 26, 1992. This approach would also require
construing the language of section 306(d)(1)
to take effect before the Department’s stand-
ards are due to be issued. The preferred read-
ing of section 306 is that it would require
that, if the Department’s final standards had
not been issued by July 26, 1991, UFAS would
apply to certain buildings until such time as
the Department’s standards were issued.

General Substantive Requirements of the
New Construction Provisions

The rule requires, as does the statute, that
covered newly constructed facilities be read-
ily accessible to and usable by individuals
with disabilities. The phrase ‘‘readily acces-
sible to and usable by individuals with dis-
abilities’’ is a term that, in slightly varied
formulations, has been used in the Architec-
tural Barriers Act of 1968, the Fair Housing
Act, the regulations implementing section
504 of the Rehabilitation Act of 1973, and cur-
rent accessibility standards. It means, with
respect to a facility or a portion of a facility,

that it can be approached, entered, and used
by individuals with disabilities (including
mobility, sensory, and cognitive impair-
ments) easily and conveniently. A facility
that is constructed to meet the requirements
of the rule’s accessibility standards will be
considered readily accessible and usable with
respect to construction. To the extent that a
particular type or element of a facility is not
specifically addressed by the standards, the
language of this section is the safest guide.

A private entity that renders an ‘‘acces-
sible’’ building inaccessible in its operation,
through policies or practices, may be in vio-
lation of section 302 of the Act. For example,
a private entity can render an entrance to a
facility inaccessible by keeping an accessible
entrance open only during certain hours
(whereas the facility is available to others
for a greater length of time). A facility could
similarly be rendered inaccessible if a person
with disabilities is significantly limited in
her or his choice of a range of accommoda-
tions.

Ensuring access to a newly constructed fa-
cility will include providing access to the fa-
cility from the street or parking lot, to the
extent the responsible entity has control
over the route from those locations. In some
cases, the private entity will have no control
over access at the point where streets, curbs,
or sidewalks already exist, and in those in-
stances the entity is encouraged to request
modifications to a sidewalk, including in-
stallation of curb cuts, from a public entity
responsible for them. However, as some com-
menters pointed out, there is no obligation
for a private entity subject to title III of the
ADA to seek or ensure compliance by a pub-
lic entity with title II. Thus, although a lo-
cality may have an obligation under title II
of the Act to install curb cuts at a particular
location, that responsibility is separate from
the private entity’s title III obligation, and
any involvement by a private entity in seek-
ing cooperation from a public entity is pure-
ly voluntary in this context.

Work Areas

Proposed paragraph 36.401(b) addressed ac-
cess to employment areas, rather than to the
areas where goods or services are being pro-
vided. The preamble noted that the proposed
paragraph provided guidance for new con-
struction and alterations until more specific
guidance was issued by the ATBCB and re-
flected in this Department’s regulation. The
entire paragraph has been deleted from this
section in the final rule. The concepts of
paragraphs (b) (1), (2), and (5) of the proposed
rule are included, with modifications and ex-
pansion, in ADAAG. Paragraphs (3) and (4) of
the proposed rule, concerning fixtures and
equipment, are not included in the rule or in
ADAAG.

Some commenters asserted that questions
relating to new construction and alterations
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of work areas should be addressed by the
EEOC under title I, as employment concerns.
However, the legislative history of the stat-
ute clearly indicates that the new construc-
tion and alterations requirements of title III
were intended to ensure accessibility of new
facilities to all individuals, including em-
ployees. The language of section 303 sweeps
broadly in its application to all public ac-
commodations and commercial facilities.
EEOC’s title I regulations will address acces-
sibility requirements that come into play
when ‘‘reasonable accommodation’’ to indi-
vidual employees or applicants with disabil-
ities is mandated under title I.

The issues dealt with in proposed § 36.401(b)
(1) and (2) are now addressed in ADAAG sec-
tion 4.1.1(3). The Department’s proposed
paragraphs would have required that areas
that will be used only by employees as work
stations be constructed so that individuals
with disabilities could approach, enter, and
exit the areas. They would not have required
that all individual work stations be con-
structed or equipped (for example, with
shelves that are accessible or adaptable) to
be accessible. This approach was based on
the theory that, as long as an employee with
disabilities could enter the building and get
to and around the employment area, modi-
fications in a particular work station could
be instituted as a ‘‘reasonable accommoda-
tion’’ to that employee if the modifications
were necessary and they did not constitute
an undue hardship.

Almost all of the commenters agreed with
the proposal to require access to a work area
but not to require accessibility of each indi-
vidual work station. This principle is in-
cluded in ADAAG 4.1.1(3). Several of the
comments related to the requirements of the
proposed ADAAG and have been addressed in
the accessibility standards.

Proposed paragraphs (b) (3) and (4) would
have required that consideration be given to
placing fixtures and equipment at accessible
heights in the first instance, and to purchas-
ing new equipment and fixtures that are ad-
justable. These paragraphs have not been in-
cluded in the final rule because the rule in
most instances does not establish accessibil-
ity standards for purchased equipment. (See
discussion elsewhere in the preamble of pro-
posed § 36.309.) While the Department encour-
ages entities to consider providing accessible
or adjustable fixtures and equipment for em-
ployees, this rule does not require them to
do so.

Paragraph (b)(5) of proposed § 36.401 clari-
fied that proposed paragraph (b) did not
limit the requirement that employee areas
other than individual work stations must be
accessible. For example, areas that are em-
ployee ‘‘common use’’ areas and are not sole-
ly used as work stations (e.g., employee
lounges, cafeterias, health units, exercise fa-
cilities) are treated no differently under this

regulation than other parts of a building;
they must be constructed or altered in com-
pliance with the accessibility standards.
This principle is not stated in § 36.401 but is
implicit in the requirements of this section
and ADAAG.

Commercial Facilities in Private Residences

Section 36.401(b) of the final rule is a new
provision relating to commercial facilities
located in private residences. The proposed
rule addressed these requirements in the pre-
amble to § 36.207, ‘‘Places of public accommo-
dation located in private residences.’’ The
preamble stated that the approach for com-
mercial facilities would be the same as that
for places of public accommodation, i.e.,
those portions used exclusively as a commer-
cial facility or used as both a commercial fa-
cility and for residential purposes would be
covered. Because commercial facilities are
only subject to new construction and alter-
ations requirements, however, the covered
portions would only be subject to subpart D.
This approach is reflected in § 36.401(b)(1).

The Department is aware that the statu-
tory definition of ‘‘commercial facility’’ ex-
cludes private residences because they are
‘‘expressly exempted from coverage under
the Fair Housing Act of 1968, as amended.’’
However, the Department interprets that ex-
emption as applying only to facilities that
are exclusively residential. When a facility is
used as both a residence and a commercial
facility, the exemption does not apply.

Paragraph (b)(2) is similar to the new para-
graph (b) under § 36.207, ‘‘Places of public ac-
commodation located in private residences.’’
The paragraph clarifies that the covered por-
tion includes not only the space used as a
commercial facility, but also the elements
used to enter the commercial facility, e.g.,
the homeowner’s front sidewalk, if any; the
doorway; the hallways; the restroom, if used
by employees or visitors of the commercial
facility; and any other portion of the resi-
dence, interior or exterior, used by employ-
ees or visitors of the commercial facility.

As in the case of public accommodations
located in private residences, the new con-
struction standards only apply to the extent
that a portion of the residence is designed or
intended for use as a commercial facility.
Likewise, if a homeowner alters a portion of
his home to convert it to a commercial facil-
ity, that work must be done in compliance
with the alterations standards in appendix
A.

Structural Impracticability

Proposed § 36.401(c) is included in the final
rule with minor changes. It details a statu-
tory exception to the new construction re-
quirement: the requirement that new con-
struction be accessible does not apply where
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an entity can demonstrate that it is struc-
turally impracticable to meet the require-
ments of the regulation. This provision is
also included in ADAAG, at section
4.1.1(5)(a).

Consistent with the legislative history of
the ADA, this narrow exception will apply
only in rare and unusual circumstances
where unique characteristics of terrain make
accessibility unusually difficult. Such limi-
tations for topographical problems are anal-
ogous to an acknowledged limitation in the
application of the accessibility requirements
of the Fair Housing Amendments Act
(FHAA) of 1988.

Almost all commenters supported this in-
terpretation. Two commenters argued that
the DOJ requirement is too limiting and
would not exempt some buildings that
should be exempted because of soil condi-
tions, terrain, and other unusual site condi-
tions. These commenters suggested consist-
ency with HUD’s Fair Housing Accessibility
Guidelines (56 FR 9472 (1991)), which gen-
erally would allow exceptions from acces-
sibility requirements, or allow compliance
with less stringent requirements, on sites
with slopes exceeding 10%.

The Department is aware of the provisions
in HUD’s guidelines, which were issued on
March 6, 1991, after passage of the ADA and
publication of the Department’s proposed
rule. The approach taken in these guidelines,
which apply to different types of construc-
tion and implement different statutory re-
quirements for new construction, does not
bind this Department in regulating under
the ADA. The Department has included in
the final rule the substance of the proposed
provision, which is faithful to the intent of
the statute, as expressed in the legislative
history. (See Senate report at 70–71; Edu-
cation and Labor report at 120.)

The limited structural impracticability ex-
ception means that it is acceptable to devi-
ate from accessibility requirements only
where unique characteristics of terrain pre-
vent the incorporation of accessibility fea-
tures and where providing accessibility
would destroy the physical integrity of a fa-
cility. A situation in which a building must
be built on stilts because of its location in
marshlands or over water is an example of
one of the few situations in which the excep-
tion for structural impracticability would
apply.

This exception to accessibility require-
ments should not be applied to situations in
which a facility is located in ‘‘hilly’’ terrain
or on a plot of land upon which there are
steep grades. In such circumstances, acces-
sibility can be achieved without destroying
the physical integrity of a structure, and is
required in the construction of new facili-
ties.

Some commenters asked for clarification
concerning when and how to apply the ADA

rules or the Fair Housing Accessibility
Guidelines, especially when a facility may be
subject to both because of mixed use. Guid-
ance on this question is provided in the dis-
cussion of the definitions of place of public
accommodation and commercial facility.
With respect to the structural impracticabil-
ity exception, a mixed-use facility could not
take advantage of the Fair Housing exemp-
tion, to the extent that it is less stringent
than the ADA exemption, except for those
portions of the facility that are subject only
to the Fair Housing Act.

As explained in the preamble to the pro-
posed rule, in those rare circumstances in
which it is structurally impracticable to
achieve full compliance with accessibility re-
tirements under the ADA, places of public
accommodation and commercial facilities
should still be designed and constructed to
incorporate accessibility features to the ex-
tent that the features are structurally prac-
ticable. The accessibility requirements
should not be viewed as an all-or-nothing
proposition in such circumstances.

If it is structurally impracticable for a fa-
cility in its entirety to be readily accessible
to and usable by people with disabilities,
then those portions that can be made acces-
sible should be made accessible. If a building
cannot be constructed in compliance with
the full range of accessibility requirements
because of structural impracticability, then
it should still incorporate those features
that are structurally practicable. If it is
structurally impracticable to make a par-
ticular facility accessible to persons who
have particular types of disabilities, it is
still appropriate to require it to be made ac-
cessible to persons with other types of dis-
abilities. For example, a facility that is of
necessity built on stilts and cannot be made
accessible to persons who use wheelchairs be-
cause it is structurally impracticable to do
so, must be made accessible for individuals
with vision or hearing impairments or other
kinds of disabilities.

Elevator Exemption

Section 36.401(d) implements the ‘‘elevator
exemption’’ for new construction in section
303(b) of the ADA. The elevator exemption is
an exception to the general requirement that
new facilities be readily accessible to and us-
able by individuals with disabilities. Gen-
erally, an elevator is the most common way
to provide individuals who use wheelchairs
‘‘ready access’’ to floor levels above or below
the ground floor of a multi-story building.
Congress, however, chose not to require ele-
vators in new small buildings, that is, those
with less than three stories or less than 3,000
square feet per story. In buildings eligible for
the exemption, therefore, ‘‘ready access’’
from the building entrance to a floor above
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or below the ground floor is not required, be-
cause the statute does not require that an el-
evator be installed in such buildings. The el-
evator exemption does not apply, however,
to a facility housing a shopping center, a
shopping mall, or the professional office of a
health care provider, or other categories of
facilities as determined by the Attorney
General. For example, a new office building
that will have only two stories, with no ele-
vator planned, will not be required to have
an elevator, even if each story has 20,000
square feet. In other words, having either
less than 3000 square feet per story or less
than three stories qualifies a facility for the
exemption; it need not qualify for the ex-
emption on both counts. Similarly, a facility
that has five stories of 2800 square feet each
qualifies for the exemption. If a facility has
three or more stories at any point, it is not
eligible for the elevator exemption unless all
the stories are less than 3000 square feet.

The terms ‘‘shopping center or shopping
mall’’ and ‘‘professional office of a health
care provider’’ are defined in this section.
They are substantively identical to the defi-
nitions included in the proposed rule in
§ 36.104, ‘‘Definitions.’’ They have been moved
to this section because, as commenters
pointed out, they are relevant only for the
purposes of the elevator exemption, and in-
clusion in the general definitions section
could give the incorrect impression that an
office of a health care provider is not covered
as a place of public accommodation under
other sections of the rule, unless the office
falls within the definition.

For purposes of § 36.401, a ‘‘shopping center
or shopping mall’’ is (1) a building housing
five or more sales or rental establishments,
or (2) a series of buildings on a common site,
either under common ownership or common
control or developed either as one project or
as a series of related projects, housing five or
more sales or rental establishments. The
term ‘‘shopping center or shopping mall’’
only includes floor levels containing at least
one sales or rental establishment, or any
floor level that was designed or intended for
use by at least one sales or rental establish-
ment.

Any sales or rental establishment of the
type that is included in paragraph (5) of the
definition of ‘‘place of public accommoda-
tion’’ (for example, a bakery, grocery store,
clothing store, or hardware store) is consid-
ered a sales or rental establishment for pur-
poses of this definition; the other types of
public accommodations (e.g., restaurants,
laundromats, banks, travel services, health
spas) are not.

In the preamble to the proposed rule, the
Department sought comment on whether the
definition of ‘‘shopping center or mall’’
should be expanded to include any of these
other types of public accommodations. The
Department also sought comment on wheth-

er a series of buildings should fall within the
definition only if they are physically con-
nected.

Most of those responding to the first ques-
tion (overwhelmingly groups representing
people with disabilities, or individual com-
menters) urged that the definition encom-
pass more places of public accommodation,
such as restaurants, motion picture houses,
laundromats, dry cleaners, and banks. They
pointed out that often it is not known what
types of establishments will be tenants in a
new facility. In addition, they noted that
malls are advertised as entities, that their
appeal is in the ‘‘package’’ of services offered
to the public, and that this package often in-
cludes the additional types of establishments
mentioned.

Commenters representing business groups
sought to exempt banks, travel services, gro-
cery stores, drug stores, and freestanding re-
tail stores from the elevator requirement.
They based this request on the desire to con-
tinue the practice in some locations of incor-
porating mezzanines housing administrative
offices, raised pharmacist areas, and raised
areas in the front of supermarkets that
house safes and are used by managers to
oversee operations of check-out aisles and
other functions. Many of these concerns are
adequately addressed by ADAAG. Apart from
those addressed by ADAAG, the Department
sees no reason to treat a particular type of
sales or rental establishment differently
from any other. Although banks and travel
services are not included as ‘‘sales or rental
establishments,’’ because they do not fall
under paragraph (5) of the definition of place
of public accommodation, grocery stores and
drug stores are included.

The Department has declined to include
places of public accommodation other than
sales or rental establishments in the defini-
tion. The statutory definition of ‘‘public ac-
commodation’’ (section 301(7)) lists 12 types
of establishments that are considered public
accommodations. Category (E) includes ‘‘a
bakery, grocery store, clothing store, hard-
ware store, shopping center, or other sales or
rental establishment.’’ This arrangement
suggests that it is only these types of estab-
lishments that would make up a shopping
center for purposes of the statute. To include
all types of places of public accommodation,
or those from 6 or 7 of the categories, as
commenters suggest, would overly limit the
elevator exemption; the universe of facilities
covered by the definition of ‘‘shopping cen-
ter’’ could well exceed the number of multi-
tenant facilities not covered, which would
render the exemption almost meaningless.

For similar reasons, the Department is re-
taining the requirement that a building or
series of buildings must house five or more
sales or rental establishments before it falls
within the definition of ‘‘shopping center.’’
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Numerous commenters objected to the num-
ber and requested that the number be low-
ered from five to three or four. Lowering the
number in this manner would include an in-
ordinately large number of two-story multi-
tenant buildings within the category of
those required to have elevators.

The responses to the question concerning
whether a series of buildings should be con-
nected in order to be covered were varied.
Generally, disability rights groups and some
government agencies said a series of build-
ings should not have to be connected, and
pointed to a trend in some areas to build
shopping centers in a garden or village set-
ting. The Department agrees that this design
choice should not negate the elevator re-
quirement for new construction. Some busi-
ness groups answered the question in the af-
firmative, and some suggested a different
definition of shopping center. For example,
one commenter recommended the addition of
a requirement that the five or more estab-
lishments be physically connected on the
non-ground floors by a common pedestrian
walkway or pathway, because otherwise a se-
ries of stand-alone facilities would have to
comply with the elevator requirement, which
would be unduly burdensome and perhaps in-
feasible. Another suggested use of what it
characterized as the standard industry defi-
nition: ‘‘A group of retail stores and related
business facilities, the whole planned, devel-
oped, operated and managed as a unit.’’
While the rule’s definition would reach a se-
ries of related projects that are under com-
mon control but were not developed as a sin-
gle project, the Department considers such a
facility to be a shopping center within the
meaning of the statute. However, in light of
the hardship that could confront a series of
existing small stand-alone buildings if ele-
vators were required in alterations, the De-
partment has included a common access
route in the definition of shopping center or
shopping mall for purposes of § 36.404.

Some commenters suggested that access to
restrooms and other shared facilities open to
the public should be required even if those
facilities were not on a shopping floor. Such
a provision with respect to toilet or bathing
facilities is included in the elevator excep-
tion in final ADAAG 4.1.3(5).

For purposes of this subpart, the rule does
not distinguish between a ‘‘shopping mall’’
(usually a building with a roofed-over com-
mon pedestrian area serving more than one
tenant in which a majority of the tenants
have a main entrance from the common pe-
destrian area) and a ‘‘shopping center’’ (e.g.,
a ‘‘shopping strip’’). Any facility housing
five or more of the types of sales or rental
establishments described, regardless of the
number of other types of places of public ac-
commodation housed there (e.g., offices,
movie theatres, restaurants), is a shopping
center or shopping mall.

For example, a two-story facility built for
mixed-use occupancy on both floors (e.g., by
sales and rental establishments, a movie the-
ater, restaurants, and general office space) is
a shopping center or shopping mall if it
houses five or more sales or rental establish-
ments. If none of these establishments is lo-
cated on the second floor, then only the
ground floor, which contains the sales or
rental establishments, would be a ‘‘shopping
center or shopping mall,’’ unless the second
floor was designed or intended for use by at
least one sales or rental establishment. In
determining whether a floor was intended for
such use, factors to be considered include the
types of establishments that first occupied
the floor, the nature of the developer’s mar-
keting strategy, i.e., what types of establish-
ments were sought, and inclusion of any de-
sign features particular to rental and sales
establishments.

A ‘‘professional office of a health care pro-
vider’’ is defined as a location where a person
or entity regulated by a State to provide
professional services related to the physical
or mental health of an individual makes
such services available to the public. In a
two-story development that houses health
care providers only on the ground floor, the
‘‘professional office of a health care pro-
vider’’ is limited to the ground floor unless
the second floor was designed or intended for
use by a health care provider. In determining
if a floor was intended for such use, factors
to be considered include whether the facility
was constructed with special plumbing, elec-
trical, or other features needed by health
care providers, whether the developer mar-
keted the facility as a medical office center,
and whether any of the establishments that
first occupied the floor was, in fact, a health
care provider.

In addition to requiring that a building
that is a shopping center, shopping mall, or
the professional office of a health care pro-
vider have an elevator regardless of square
footage or number of floors, the ADA (sec-
tion 303(b)) provides that the Attorney Gen-
eral may determine that a particular cat-
egory of facilities requires the installation of
elevators based on the usage of the facilities.
The Department, as it proposed to do, has
added to the nonexempt categories termi-
nals, depots, or other stations used for speci-
fied public transportation, and airport pas-
senger terminals. Numerous commenters in
all categories endorsed this proposal; none
opposed it. It is not uncommon for an airport
passenger terminal or train station, for ex-
ample, to have only two floors, with gates on
both floors. Because of the significance of
transportation, because a person with dis-
abilities could be arriving or departing at
any gate, and because inaccessible facilities
could result in a total denial of transpor-
tation services, it is reasonable to require
that newly constructed transit facilities be
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accessible, regardless of square footage or
number of floors. One comment suggested an
amendment that would treat terminals and
stations similarly to shopping centers, by re-
quiring an accessible route only to those
areas used for passenger loading and unload-
ing and for other passenger services. Para-
graph (d)(2)(ii) has been modified accord-
ingly.

Some commenters suggested that other
types of facilities (e.g., educational facili-
ties, libraries, museums, commercial facili-
ties, and social service facilities) should be
included in the category of nonexempt facili-
ties. The Department has not found adequate
justification for including any other types of
facilities in the nonexempt category at this
time.

Section 36.401(d)(2) establishes the opera-
tive requirements concerning the elevator
exemption and its application to shopping
centers and malls, professional offices of
health care providers, transit stations, and
airport passenger terminals. Under the rule’s
framework, it is necessary first to determine
if a new facility (including one or more
buildings) houses places of public accommo-
dation or commercial facilities that are in
the categories for which elevators are re-
quired. If so, and the facility is a shopping
center or shopping mall, or a professional of-
fice of a health care provider, then any area
housing such an office or a sales or rental es-
tablishment or the professional office of a
health care provider is not entitled to the el-
evator exemption.

The following examples illustrate the ap-
plication of these principles:

1. A shopping mall has an upper and a
lower level. There are two ‘‘anchor stores’’
(in this case, major department stores at ei-
ther end of the mall, both with exterior en-
trances and an entrance on each level from
the common area). In addition, there are 30
stores (sales or rental establishments) on the
upper level, all of which have entrances from
a common central area. There are 30 stores
on the lower level, all of which have en-
trances from a common central area. Ac-
cording to the rule, elevator access must be
provided to each store and to each level of
the anchor stores. This requirement could be
satisfied with respect to the 60 stores
through elevators connecting the two pedes-
trian levels, provided that an individual
could travel from the elevator to any other
point on that level (i.e., into any store
through a common pedestrian area) on an ac-
cessible path.

2. A commercial (nonresidential) ‘‘town-
house’’ development is composed of 20 two-
story attached buildings. The facility is de-
veloped as one project, with common owner-
ship, and the space will be leased to retail-
ers. Each building has one accessible en-
trance from a pedestrian walk to the first
floor. From that point, one can enter a store

on the first floor, or walk up a flight of
stairs to a store on the second floor. All 40
stores must be accessible at ground floor
level or by accessible vertical access from
that level. This does not mean, however,
that 20 elevators must be installed. Access
could be provided to the second floor by an
elevator from the pedestrian area on the
lower level to an upper walkway connecting
all the areas on the second floor.

3. In the same type of development, it is
planned that retail stores will be housed ex-
clusively on the ground floor, with only of-
fice space (not professional offices of health
care providers) on the second. Elevator ac-
cess need not be provided to the second floor
because all the sales or rental establish-
ments (the entities that make the facility a
shopping center) are located on an accessible
ground floor.

4. In the same type of development, the
space is designed and marketed as medical or
office suites, or as a medical office facility.
Accessible vertical access must be provided
to all areas, as described in example 2.

Some commenters suggested that building
owners who knowingly lease or rent space to
nonexempt places of public accommodation
would violate § 36.401. However, the Depart-
ment does not consider leasing or renting in-
accessible space in itself to constitute a vio-
lation of this part. Nor does a change in use
of a facility, with no accompanying alter-
ations (e.g., if a psychiatrist replaces an at-
torney as a tenant in a second-floor office,
but no alterations are made to the office)
trigger accessibility requirements.

Entities cannot evade the requirements of
this section by constructing facilities in
such a way that no story is intended to con-
stitute a ‘‘ground floor.’’ For example, if a
private entity constructs a building whose
main entrance leads only to stairways or es-
calators that connect with upper or lower
floors, the Department would consider at
least one level of the facility a ground story.

The rule requires in § 36.401(d)(3), consist-
ent with the proposed rule, that, even if a
building falls within the elevator exemption,
the floor or floors other than the ground
floor must nonetheless be accessible, except
for elevator access, to individuals with dis-
abilities, including people who use wheel-
chairs. This requirement applies to buildings
that do not house sales or rental establish-
ments or the professional offices of a health
care provider as well as to those in which
such establishments or offices are all located
on the ground floor. In such a situation, lit-
tle added cost is entailed in making the sec-
ond floor accessible, because it is similar in
structure and floor plan to the ground floor.

There are several reasons for this provi-
sion. First, some individuals who are mobil-
ity impaired may work on a building’s sec-
ond floor, which they can reach by stairs and
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the use of crutches; however, the same indi-
viduals, once they reach the second floor,
may then use a wheelchair that is kept in
the office. Secondly, because the first floor
will be accessible, there will be little addi-
tional cost entailed in making the second
floor, with the same structure and generally
the same floor plan, accessible. In addition,
the second floor must be accessible to those
persons with disabilities who do not need ele-
vators for level changes (for example, per-
sons with sight or hearing impairments and
those with certain mobility impairments).
Finally, if an elevator is installed in the fu-
ture for any reason, full access to the floor
will be facilitated.

One commenter asserted that this provi-
sion goes beyond the Department’s authority
under the Act, and disagreed with the De-
partment’s claim that little additional cost
would be entailed in compliance. However,
the provision is taken directly from the leg-
islative history (see Education and Labor re-
port at 114).

One commenter said that where an eleva-
tor is not required, platform lifts should be
required. Two commenters pointed out that
the elevator exemption is really an exemp-
tion from the requirement for providing an
accessible route to a second floor not served
by an elevator. The Department agrees with
the latter comment. Lifts to provide access
between floors are not required in buildings
that are not required to have elevators. This
point is specifically addressed in the appen-
dix to ADAAG (§ 4.1.3(5)). ADAAG also ad-
dresses in detail the situations in which lifts
are permitted or required.

Section 36.402 Alterations

Sections 36.402–36.405 implement section
303(a)(2) of the Act, which requires that al-
terations to existing facilities be made in a
way that ensures that the altered portion is
readily accessible to and usable by individ-
uals with disabilities. This part does not re-
quire alterations; it simply provides that
when alterations are undertaken, they must
be made in a manner that provides access.

Section 36.402(a)(1) provides that any alter-
ation to a place of public accommodation or
a commercial facility, after January 26, 1992,
shall be made so as to ensure that, to the
maximum extent feasible, the altered por-
tions of the facility are readily accessible to
and usable by individuals with disabilities,
including individuals who use wheelchairs.

The proposed rule provided that an alter-
ation would be deemed to be undertaken
after January 26, 1992, if the physical alter-
ation of the property is in progress after that
date. Commenters pointed out that this pro-
vision would, in some cases, produce an un-
just result by requiring the redesign or ret-
rofitting of projects initiated before this
part established the ADA accessibility stand-
ards. The Department agrees that the pro-

posed rule would, in some instances, unfairly
penalize projects that were substantially
completed before the effective date. There-
fore, paragraph (a)(2) has been revised to
specify that an alteration will be deemed to
be undertaken after January 26, 1992, if the
physical alteration of the property begins
after that date. As a matter of interpreta-
tion, the Department will construe this pro-
vision to apply to alterations that require a
permit from a State, County or local govern-
ment, if physical alterations pursuant to the
terms of the permit begin after January 26,
1992. The Department recognizes that this
application of the effective date may require
redesign of some facilities that were planned
prior to the publication of this part, but no
retrofitting will be required of facilities on
which the physical alterations were initiated
prior to the effective date of the Act. Of
course, nothing in this section in any way al-
ters the obligation of any facility to remove
architectural barriers in existing facilities
to the extent that such barrier removal is
readily achievable.

Paragraph (b) provides that, for the pur-
poses of this part, an ‘‘alteration’’ is a
change to a place of public accommodation
or a commercial facility that affects or could
affect the usability of the building or facility
or any part thereof. One commenter sug-
gested that the concept of usability should
apply only to those changes that affect ac-
cess by persons with disabilities. The Depart-
ment remains convinced that the Act re-
quires the concept of ‘‘usability’’ to be read
broadly to include any change that affects
the usability of the facility, not simply
changes that relate directly to access by in-
dividuals with disabilities.

The Department received a significant
number of comments on the examples pro-
vided in paragraphs (b)(1) and (b)(2) of the
proposed rule. Some commenters urged the
Department to limit the application of this
provision to major structural modifications,
while others asserted that it should be ex-
panded to include cosmetic changes such as
painting and wallpapering. The Department
believes that neither approach is consistent
with the legislative history, which requires
this Department’s regulation to be consist-
ent with the accessibility guidelines
(ADAAG) developed by the Architectural and
Transportation Barriers Compliance Board
(ATBCB). Although the legislative history
contemplates that, in some instances, the
ADA accessibility standards will exceed the
current MGRAD requirements, it also clear-
ly indicates the view of the drafters that
‘‘minor changes such as painting or papering
walls * * * do not affect usability’’ (Edu-
cation and Labor report at 111, Judiciary re-
port at 64), and, therefore, are not alter-
ations. The proposed rule was based on the
existing MGRAD definition of ‘‘alteration.’’
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The language of the final rule has been re-
vised to be consistent with ADAAG, incor-
porated as appendix A to this part.

Some commenters sought clarification of
the intended scope of this section. The pro-
posed rule contained illustrations of changes
that affect usability and those that do not.
The intent of the illustrations was to explain
the scope of the alterations requirement; the
effect was to obscure it. As a result of the il-
lustrations, some commenters concluded
that any alteration to a facility, even a
minor alteration such as relocating an elec-
trical outlet, would trigger an extensive ob-
ligation to provide access throughout an en-
tire facility. That result was never con-
templated.

Therefore, in this final rule paragraph
(b)(1) has been revised to include the major
provisions of paragraphs (b)(1) and (b)(2) of
the proposed rule. The examples in the pro-
posed rule have been deleted. Paragraph
(b)(1) now provides that alterations include,
but are not limited to, remodeling, renova-
tion, rehabilitation, reconstruction, historic
restoration, changes or rearrangement in
structural parts or elements, and changes or
rearrangement in the plan configuration of
walls and full-height partitions. Normal
maintenance, reroofing, painting or
wallpapering, asbestos removal, or changes
to mechanical and electrical systems are not
alterations unless they affect the usability
of building or facility.

Paragraph (b)(2) of this final rule was
added to clarify the scope of the alterations
requirement. Paragraph (b)(2) provides that
if existing elements, spaces, or common
areas are altered, then each such altered ele-
ment, space, or area shall comply with the
applicable provisions of appendix A
(ADAAG). As provided in § 36.403, if an al-
tered space or area is an area of the facility
that contains a primary function, then the
requirements of that section apply.

Therefore, when an entity undertakes a
minor alteration to a place of public accom-
modation or commercial facility, such as
moving an electrical outlet, the new outlet
must be installed in compliance with
ADAAG. (Alteration of the elements listed in
§ 36.403(c)(2) cannot trigger a path of travel
obligation.) If the alteration is to an area,
such as an employee lounge or locker room,
that is not an area of the facility that con-
tains a primary function, that area must
comply with ADAAG. It is only when an al-
teration affects access to or usability of an
area containing a primary function, as op-
posed to other areas or the elements listed in
§ 36.403(c)(2), that the path of travel to the al-
tered area must be made accessible.

The Department received relatively few
comments on paragraph (c), which explains
the statutory phrase ‘‘to the maximum ex-
tent feasible.’’ Some commenters suggested
that the regulation should specify that cost

is a factor in determining whether it is fea-
sible to make an altered area accessible. The
legislative history of the ADA indicates that
the concept of feasibility only reaches the
question of whether it is possible to make
the alteration accessible in compliance with
this part. Costs are to be considered only
when an alteration to an area containing a
primary function triggers an additional re-
quirement to make the path of travel to the
altered area accessible.

Section 36.402(c) is, therefore, essentially
unchanged from the proposed rule. At the
recommendation of a commenter, the De-
partment has inserted the word ‘‘virtually’’
to modify ‘‘impossible’’ to conform to the
language of the legislative history. It ex-
plains that the phrase ‘‘to the maximum ex-
tent feasible’’ as used in this section applies
to the occasional case where the nature of an
existing facility makes it virtually impos-
sible to comply fully with applicable acces-
sibility standards through a planned alter-
ation. In the occasional cases in which full
compliance is impossible, alterations shall
provide the maximum physical accessibility
feasible. Any features of the facility that are
being altered shall be made accessible unless
it is technically infeasible to do so. If provid-
ing accessibility in conformance with this
section to individuals with certain disabil-
ities (e.g., those who use wheelchairs) would
not be feasible, the facility shall be made ac-
cessible to persons with other types of dis-
abilities (e.g., those who use crutches or who
have impaired vision or hearing, or those
who have other types of impairments).

Section 36.403 Alterations: Path of Travel

Section 36.403 implements the statutory re-
quirement that any alteration that affects or
could affect the usability of or access to an
area of a facility that contains a primary
function shall be made so as to ensure that,
to the maximum extent feasible, the path of
travel to the altered area, and the restrooms,
telephones, and drinking fountains serving
the altered area, are readily accessible to
and usable by individuals with disabilities,
including individuals who use wheelchairs,
unless the cost and scope of such alterations
is disproportionate to the cost of the overall
alteration. Paragraph (a) restates this statu-
tory requirement.

Paragraph (b) defines a ‘‘primary function’’
as a major activity for which the facility is
intended. This paragraph is unchanged from
the proposed rule. Areas that contain a pri-
mary function include, but are not limited
to, the customer services lobby of a bank,
the dining area of a cafeteria, the meeting
rooms in a conference center, as well as of-
fices and all other work areas in which the
activities of the public accommodation or
other private entities using the facility are
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carried out. The concept of ‘‘areas contain-
ing a primary function’’ is analogous to the
concept of ‘‘functional spaces’’ in § 3.5 of the
existing Uniform Federal Accessibility
Standards, which defines ‘‘functional spaces’’
as ‘‘[t]he rooms and spaces in a building or
facility that house the major activities for
which the building or facility is intended.’’

Paragraph (b) provides that areas such as
mechanical rooms, boiler rooms, supply stor-
age rooms, employee lounges and locker
rooms, janitorial closets, entrances, cor-
ridors, and restrooms are not areas contain-
ing a primary function. There may be excep-
tions to this general rule. For example, the
availability of public restrooms at a place of
public accommodation at a roadside rest
stop may be a major factor affecting cus-
tomers’ decisions to patronize the public ac-
commodation. In that case, a restroom
would be considered to be an ‘‘area contain-
ing a primary function’’ of the facility.

Most of the commenters who addressed
this issue supported the approach taken by
the Department; but a few commenters sug-
gested that areas not open to the general
public or those used exclusively by employ-
ees should be excluded from the definition of
primary function. The preamble to the pro-
posed rule noted that the Department con-
sidered an alternative approach to the defi-
nition of ‘‘primary function,’’ under which a
primary function of a commercial facility
would be defined as a major activity for
which the facility was intended, while a pri-
mary function of a place of public accommo-
dation would be defined as an activity which
involves providing significant goods, serv-
ices, facilities, privileges, advantages, or ac-
commodations. However, the Department
concluded that, although portions of the leg-
islative history of the ADA support this al-
ternative, the better view is that the lan-
guage now contained in § 36.403(b) most accu-
rately reflects congressional intent. No com-
menter made a persuasive argument that the
Department’s interpretation of the legisla-
tive history is incorrect.

When the ADA was introduced, the re-
quirement to make alterations accessible
was included in section 302 of the Act, which
identifies the practices that constitute dis-
crimination by a public accommodation. Be-
cause section 302 applies only to the oper-
ation of a place of public accommodation,
the alterations requirement was intended
only to provide access to clients and cus-
tomers of a public accommodation. It was
anticipated that access would be provided to
employees with disabilities under the ‘‘rea-
sonable accommodation’’ requirements of
title I. However, during its consideration of
the ADA, the House Judiciary Committee
amended the bill to move the alterations
provision from section 302 to section 303,
which applies to commercial facilities as
well as public accommodations. The Com-

mittee report accompanying the bill explains
that:

New construction and alterations of both
public accommodations and commercial fa-
cilities must be made readily accessible to
and usable by individuals with disabilities
* * *. Essentially, [this requirement] is de-
signed to ensure that patrons and employees
of public accommodations and commercial
facilities are able to get to, enter and use the
facility * * *. The rationale for making new
construction accessible applies with equal
force to alterations.
Judiciary report at 62–63 (emphasis added).

The ADA, as enacted, contains the lan-
guage of section 303 as it was reported out of
the Judiciary Committee. Therefore, the De-
partment has concluded that the concept of
‘‘primary function’’ should be applied in the
same manner to places of public accommoda-
tion and to commercial facilities, thereby in-
cluding employee work areas in places of
public accommodation within the scope of
this section.

Paragraph (c) provides examples of alter-
ations that affect the usability of or access
to an area containing a primary function.
The examples include: Remodeling a mer-
chandise display area or employee work
areas in a department store; installing a new
floor surface to replace an inaccessible sur-
face in the customer service area or em-
ployee work areas of a bank; redesigning the
assembly line area of a factory; and install-
ing a computer center in an accounting firm.
This list is illustrative, not exhaustive. Any
change that affects the usability of or access
to an area containing a primary function
triggers the statutory obligation to make
the path of travel to the altered area acces-
sible.

When the proposed rule was drafted, the
Department believed that the rule made it
clear that the ADA would require alterations
to the path of travel only when such alter-
ations are not disproportionate to the alter-
ation to the primary function area. However,
the comments that the Department received
indicated that many commenters believe
that even minor alterations to individual
elements would require additional alter-
ations to the path of travel. To address the
concern of these commenters, a new para-
graph (c)(2) has been added to the final rule
to provide that alterations to such elements
as windows, hardware, controls (e.g. light
switches or thermostats), electrical outlets,
or signage will not be deemed to be alter-
ations that affect the usability of or access
to an area containing a primary function. Of
course, each element that is altered must
comply with ADAAG (appendix A) . The cost
of alterations to individual elements would
be included in the overall cost of an alter-
ation for purposes of determining
disproportionality and would be counted
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when determining the aggregate cost of a se-
ries of small alterations in accordance with
§ 36.401(h) if the area is altered in a manner
that affects access to or usability of an area
containing a primary function.

Paragraph (d) concerns the respective obli-
gations of landlords and tenants in the cases
of alterations that trigger the path of travel
requirement under § 36.403. This paragraph
was contained in the landlord/tenant section
of the proposed rule, § 36.201(b). If a tenant is
making alterations upon its premises pursu-
ant to terms of a lease that grant it the au-
thority to do so (even if they constitute al-
terations that trigger the path of travel re-
quirement), and the landlord is not making
alterations to other parts of the facility,
then the alterations by the tenant on its own
premises do not trigger a path of travel obli-
gation upon the landlord in areas of the fa-
cility under the landlord’s authority that are
not otherwise being altered. The legislative
history makes clear that the path of travel
requirement applies only to the entity that
is already making the alteration, and thus
the Department has not changed the final
rule despite numerous comments suggesting
that the tenant be required to provide a path
of travel.

Paragraph (e) defines a ‘‘path of travel’’ as
a continuous, unobstructed way of pedes-
trian passage by means of which an altered
area may be approached, entered, and exited;
and which connects the altered area with an
exterior approach (including sidewalks,
streets, and parking areas), an entrance to
the facility, and other parts of the facility.
This concept of an accessible path of travel
is analogous to the concepts of ‘‘accessible
route’’ and ‘‘circulation path’’ contained in
section 3.5 of the current UFAS. Some com-
menters suggested that this paragraph
should address emergency egress. The De-
partment disagrees. ‘‘Path of travel’’ as it is
used in this section is a term of art under the
ADA that relates only to the obligation of
the public accommodation or commercial fa-
cility to provide additional accessible ele-
ments when an area containing a primary
function is altered. The Department recog-
nizes that emergency egress is an important
issue, but believes that it is appropriately
addressed in ADAAG (appendix A), not in
this paragraph. Furthermore, ADAAG does
not require changes to emergency egress
areas in alterations.

Paragraph (e)(2) is drawn from section 3.5
of UFAS. It provides that an accessible path
of travel may consist of walks and sidewalks,
curb ramps and other interior or exterior pe-
destrian ramps; clear floor paths through
lobbies, corridors, rooms, and other im-
proved areas; parking access aisles; elevators
and lifts; or a combination of such elements.
Paragraph (e)(3) provides that, for the pur-
poses of this part, the term ‘‘path of travel’’

also includes the restrooms, telephones, and
drinking fountains serving an altered area.

Although the Act establishes an expecta-
tion that an accessible path of travel should
generally be included when alterations are
made to an area containing a primary func-
tion, Congress recognized that, in some cir-
cumstances, providing an accessible path of
travel to an altered area may be sufficiently
burdensome in comparison to the alteration
being undertaken to the area containing a
primary function as to render this require-
ment unreasonable. Therefore, Congress pro-
vided, in section 303(a)(2) of the Act, that al-
terations to the path of travel that are dis-
proportionate in cost and scope to the over-
all alteration are not required.

The Act requires the Attorney General to
determine at what point the cost of provid-
ing an accessible path of travel becomes dis-
proportionate. The proposed rule provided
three options for making this determination.

Two committees of Congress specifically
addressed this issue: the House Committee
on Education and Labor and the House Com-
mittee on the Judiciary. The reports issued
by each committee suggested that accessibil-
ity alterations to a path of travel might be
‘‘disproportionate’’ if they exceed 30% of the
alteration costs (Education and Labor report
at 113; Judiciary report at 64). Because the
Department believed that smaller percent-
age rates might be appropriate, the proposed
rule sought comments on three options: 10%,
20%, or 30%.

The Department received a significant
number of comments on this section. Com-
menters representing individuals with dis-
abilities generally supported the use of 30%
(or more); commenters representing covered
entities supported a figure of 10% (or less).
The Department believes that alterations
made to provide an accessible path of travel
to the altered area should be deemed dis-
proportionate to the overall alteration when
the cost exceeds 20% of the cost of the alter-
ation to the primary function area. This ap-
proach appropriately reflects the intent of
Congress to provide access for individuals
with disabilities without causing economic
hardship for the covered public accommoda-
tions and commercial facilities.

The Department has determined that the
basis for this cost calculation shall be the
cost of the alterations to the area containing
the primary function. This approach will en-
able the public accommodation or other pri-
vate entity that is making the alteration to
calculate its obligation as a percentage of a
clearly ascertainable base cost, rather than
as a percentage of the ‘‘total’’ cost, an
amount that will change as accessibility al-
terations to the path of travel are made.
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Paragraph (f)(2) (paragraph (e)(2) in the
proposed rule) is unchanged. It provides ex-
amples of costs that may be counted as ex-
penditures required to provide an accessible
path of travel. They include:

• Costs associated with providing an acces-
sible entrance and an accessible route to the
altered area, for example, the cost of widen-
ing doorways or installing ramps;

• Costs associated with making restrooms
accessible, such as installing grab bars, en-
larging toilet stalls, insulating pipes, or in-
stalling accessible faucet controls;

• Costs associated with providing acces-
sible telephones, such as relocating tele-
phones to an accessible height, installing
amplification devices, or installing tele-
communications devices for deaf persons
(TDD’s);

• Costs associated with relocating an inac-
cessible drinking fountain.

Paragraph (f)(1) of the proposed rule pro-
vided that when the cost of alterations nec-
essary to make the path of travel serving an
altered area fully accessible is disproportion-
ate to the cost of the overall alteration, the
path of travel shall be made accessible to the
maximum extent feasible. In response to the
suggestion of a commenter, the Department
has made an editorial change in the final
rule (paragraph (g)(1)) to clarify that if the
cost of providing a fully accessible path of
travel is disproportionate, the path of travel
shall be made accessible ‘‘to the extent that
it can be made accessible without incurring
disproportionate costs.’’

Paragraph (g)(2) (paragraph (f)(2) in the
NPRM) establishes that priority should be
given to those elements that will provide the
greatest access, in the following order: An
accessible entrance; an accessible route to
the altered area; at least one accessible rest-
room for each sex or a single unisex rest-
room; accessible telephones; accessible
drinking fountains; and, whenever possible,
additional accessible elements such as park-
ing, storage, and alarms. This paragraph is
unchanged from the proposed rule.

Paragraph (h) (paragraph (g) in the pro-
posed rule) provides that the obligation to
provide an accessible path of travel may not
be evaded by performing a series of small al-
terations to the area served by a single path
of travel if those alterations could have been
performed as a single undertaking. If an area
containing a primary function has been al-
tered without providing an accessible path of
travel to serve that area, and subsequent al-
terations of that area, or a different area on
the same path of travel, are undertaken
within three years of the original alteration,
the total cost of alterations to primary func-
tion areas on that path of travel during the
preceding three year period shall be consid-
ered in determining whether the cost of
making the path of travel serving that area
accessible is disproportionate. Only alter-

ations undertaken after January 26, 1992,
shall be considered in determining if the cost
of providing accessible features is dispropor-
tionate to the overall cost of the alterations.

Section 36.404 Alterations: Elevator Exemption

Section 36.404 implements the elevator ex-
emption in section 303(b) of the Act as it ap-
plies to altered facilities. The provisions of
section 303(b) are discussed in the preamble
to § 36.401(d) above. The statute applies the
same exemption to both new construction
and alterations. The principal difference be-
tween the requirements of § 36.401(d) and
§ 36.404 is that, in altering an existing facil-
ity that is not eligible for the statutory ex-
emption, the public accommodation or other
private entity responsible for the alteration
is not required to install an elevator if the
installation of an elevator would be dis-
proportionate in cost and scope to the cost of
the overall alteration as provided in
§ 36.403(f)(1). In addition, the standards ref-
erenced in § 36.406 (ADAAG) provide that in-
stallation of an elevator in an altered facil-
ity is not required if it is ‘‘technically infea-
sible.’’

This section has been revised to define the
terms ‘‘professional office of a health care
provider’’ and ‘‘shopping center or shopping
mall’’ for the purposes of this section. The
definition of ‘‘professional office of a health
care provider’’ is identical to the definition
included in § 36.401(d).

It has been brought to the attention of the
Department that there is some misunder-
standing about the scope of the elevator ex-
emption as it applies to the professional of-
fice of a health care provider. A public ac-
commodation, such as the professional office
of a health care provider, is required to re-
move architectural barriers to its facility to
the extent that such barrier removal is read-
ily achievable (see § 36.304), but it is not oth-
erwise required by this part to undertake
new construction or alterations. This part
does not require that an existing two story
building that houses the professional office
of a health care provider be altered for the
purpose of providing elevator access. If, how-
ever, alterations to the area housing the of-
fice of the health care provider are under-
taken for other purposes, the installation of
an elevator might be required, but only if
the cost of the elevator is not disproportion-
ate to the cost of the overall alteration. Nei-
ther the Act nor this part prohibits a health
care provider from locating his or her profes-
sional office in an existing facility that does
not have an elevator.

Because of the unique challenges presented
in altering existing facilities, the Depart-
ment has adopted a definition of ‘‘shopping
center or shopping mall’’ for the purposes of
this section that is slightly different from
the definition adopted under § 36.401(d). For
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the purposes of this section, a ‘‘shopping cen-
ter or shopping mall’’ is (1) a building hous-
ing five or more sales or rental establish-
ments, or (2) a series of buildings on a com-
mon site, connected by a common pedestrian
access route above or below the ground floor,
either under common ownership or common
control or developed either as one project or
as a series of related projects, housing five or
more sales or rental establishments. As is
the case with new construction, the term
‘‘shopping center or shopping mall’’ only in-
cludes floor levels housing at least one sales
or rental establishment, or any floor level
that was designed or intended for use by at
least one sales or rental establishment.

The Department believes that it is appro-
priate to use a different definition of ‘‘shop-
ping center or shopping mall’’ for this sec-
tion than for § 36.401, in order to make it
clear that a series of existing buildings on a
common site that is altered for the use of
sales or rental establishments does not be-
come a ‘‘shopping center or shopping mall’’
required to install an elevator, unless there
is a common means of pedestrian access
above or below the ground floor. Without
this exemption, separate, but adjacent,
buildings that were initially designed and
constructed independently of each other
could be required to be retrofitted with ele-
vators, if they were later renovated for a
purpose not contemplated at the time of con-
struction.

Like § 36.401(d), § 36.404 provides that the
exemptions in this paragraph do not obviate
or limit in any way the obligation to comply
with the other accessibility requirements es-
tablished in this subpart. For example, alter-
ations to floors above or below the ground
floor must be accessible regardless of wheth-
er the altered facility has an elevator. If a
facility that is not required to install an ele-
vator nonetheless has an elevator, that ele-
vator shall meet, to the maximum extent
feasible, the accessibility requirements of
this section.

Section 36.405 Alterations: Historic
Preservation

Section 36.405 gives effect to the intent of
Congress, expressed in section 504(c) of the
Act, that this part recognize the national in-
terest in preserving significant historic
structures. Commenters criticized the De-
partment’s use of descriptive terms in the
proposed rule that are different from those
used in the ADA to describe eligible historic
properties. In addition, some commenters
criticized the Department’s decision to use
the concept of ‘‘substantially impairing’’ the
historic features of a property, which is a
concept employed in regulations implement-
ing section 504 of the Rehabilitation Act of
1973. Those commenters recommended that
the Department adopt the criteria of ‘‘ad-

verse effect’’ published by the Advisory
Council on Historic Preservation under the
National Historic Preservation Act (36 CFR
800.9) as the standard for determining wheth-
er an historic property may be altered.

The Department agrees with these com-
ments to the extent that they suggest that
the language of the rule should conform to
the language employed by Congress in the
ADA. Therefore, the language of this section
has been revised to make it clear that this
provision applies to buildings or facilities
that are eligible for listing in the National
Register of Historic Places under the Na-
tional Historic Preservation Act (16 U.S.C.
470 et seq.) and to buildings or facilities that
are designated as historic under State or
local law. The Department believes, how-
ever, that the criteria of adverse effect em-
ployed under the National Historic Preserva-
tion Act are inappropriate for this rule be-
cause section 504(c) of the ADA specifies that
special alterations provisions shall apply
only when an alteration would ‘‘threaten or
destroy the historic significance of qualified
historic buildings and facilities.’’

The Department intends that the excep-
tion created by this section be applied only
in those very rare situations in which it is
not possible to provide access to an historic
property using the special access provisions
in ADAAG. Therefore, paragraph (a) of
§ 36.405 has been revised to provide that alter-
ations to historic properties shall comply, to
the maximum extent feasible, with section
4.1.7 of ADAAG. Paragraph (b) of this section
has been revised to provide that if it has
been determined, under the procedures estab-
lished in ADAAG, that it is not feasible to
provide physical access to an historic prop-
erty that is a place of public accommodation
in a manner that will not threaten or de-
stroy the historic significance of the prop-
erty, alternative methods of access shall be
provided pursuant to the requirements of
Subpart C.

Section 36.406 Standards for New Construction
and Alterations

Section 36.406 implements the require-
ments of sections 306(b) and 306(c) of the Act,
which require the Attorney General to pro-
mulgate standards for accessible design for
buildings and facilities subject to the Act
and this part that are consistent with the
supplemental minimum guidelines and re-
quirements for accessible design published
by the Architectural and Transportation
Barriers Compliance Board (ATBCB or
Board) pursuant to section 504 of the Act.
This section of the rule provides that new
construction and alterations subject to this
part shall comply with the standards for ac-
cessible design published as appendix A to
this part.

Appendix A contains the Americans with
Disabilities Act Accessibility Guidelines for
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Buildings and Facilities (ADAAG) which is
being published by the ATBCB as a final rule
elsewhere in this issue of the FEDERAL REG-
ISTER. As proposed in this Department’s pro-
posed rule, § 36.406(a) adopts ADAAG as the
accessibility standard applicable under this
rule.

Paragraph (b) was not included in the pro-
posed rule. It provides, in chart form, guid-
ance for using ADAAG together with sub-
parts A through D of this part when deter-
mining requirements for a particular facil-
ity. This chart is intended solely as guidance
for the user; it has no effect for purposes of
compliance or enforcement. It does not nec-
essarily provide complete or mandatory in-
formation.

Proposed § 36.406(b) is not included in the
final rule. That provision, which would have
taken effect only if the final rule had fol-
lowed the proposed Option Two for § 36.401(a),
is unnecessary because the Department has
chosen Option One, as explained in the pre-
amble for that section.

Section 504(a) of the ADA requires the
ATBCB to issue minimum guidelines to sup-
plement the existing Minimum Guidelines
and Requirements for Accessible Design
(MGRAD) (36 CFR part 1190) for purposes of
title III. According to section 504(b) of the
Act, the guidelines are to establish addi-
tional requirements, consistent with the
Act, ‘‘to ensure that buildings and facilities
are accessible, in terms of architecture and
design, . . . and communication, to individ-
uals with disabilities.’’ Section 306(c) of the
Act requires that the accessibility standards
included in the Department’s regulations be
consistent with the minimum guidelines, in
this case ADAAG.

As explained in the ATBCB’s preamble to
ADAAG, the substance and form of the
guidelines are drawn from several sources.
They use as their model the 1984 Uniform
Federal Accessibility Standards (UFAS) (41
CFR part 101, subpart 101–19.6, appendix),
which are the standards implementing the
Architectural Barriers Act. UFAS is based
on the Board’s 1982 MGRAD. ADAAG follows
the numbering system and format of the pri-
vate sector American National Standard In-
stitute’s ANSI A117.1 standards. (American
National Specifications for Making Build-
ings and Facilities Accessible to and Usable
by Physically Handicapped People (ANSI
A117–1980) and American National Standard
for Buildings and Facilities—Providing Ac-
cessibility and Usability for Physically
Handicapped People (ANSI A117.1–1986).)
ADAAG supplements MGRAD. In developing
ADAAG, the Board made every effort to be
consistent with MGRAD and the current and
proposed ANSI Standards, to the extent con-
sistent with the ADA.

ADAAG consists of nine main sections and
a separate appendix. Sections 1 through 3
contain general provisions and definitions.

Section 4 contains scoping provisions and
technical specifications applicable to all cov-
ered buildings and facilities. The scoping
provisions are listed separately for new con-
struction of sites and exterior facilities; new
construction of buildings; additions; alter-
ations; and alterations to historic properties.
The technical specifications generally re-
print the text and illustrations of the ANSI
A117.1 standard, except where differences are
noted by italics. Sections 5 through 9 of the
guidelines are special application sections
and contain additional requirements for res-
taurants and cafeterias, medical care facili-
ties, business and mercantile facilities, li-
braries, and transient lodging. The appendix
to the guidelines contains additional infor-
mation to aid in understanding the technical
specifications. The section numbers in the
appendix correspond to the sections of the
guidelines to which they relate. An asterisk
after a section number indicates that addi-
tional information appears in the appendix.

ADAAG’s provisions are further explained
under Summary of ADAAG below.

GENERAL COMMENTS

One commenter urged the Department to
move all or portions of subpart D, New Con-
struction and Alterations, to the appendix
(ADAAG) or to duplicate portions of subpart
D in the appendix. The commenter correctly
pointed out that subpart D is inherently
linked to ADAAG, and that a self-contained
set of rules would be helpful to users. The
Department has attempted to simplify use of
the two documents by deleting some para-
graphs from subpart D (e.g., those relating to
work areas), because they are included in
ADAAG. However, the Department has re-
tained in subpart D those sections that are
taken directly from the statute or that give
meaning to specific statutory concepts (e.g.,
structural impracticability, path of travel).
While some of the subpart D provisions are
duplicated in ADAAG, others are not. For
example, issues relating to path of travel and
disproportionality in alterations are not ad-
dressed in detail in ADAAG. (The structure
and contents of the two documents are ad-
dressed below under Summary of ADAAG.)
While the Department agrees that it would
be useful to have one self-contained docu-
ment, the different focuses of this rule and
ADAAG do not permit this result at this
time. However, the chart included in
§ 36.406(b) should assist users in applying the
provisions of subparts A through D, and
ADAAG together.

Numerous business groups have urged the
Department not to adopt the proposed
ADAAG as the accessibility standards, be-
cause the requirements established are too
high, reflect the ‘‘state of the art,’’ and are
inflexible, rigid, and impractical. Many of
these objections have been lodged on the

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00625 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



632

28 CFR Ch. I (7–1–98 Edition) Pt. 36, App. B

basis that ADAAG exceeds the statutory
mandate to establish ‘‘minimum’’ guidelines.
In the view of the Department, these com-
menters have misconstrued the meaning of
the term ‘‘minimum guidelines.’’ The statute
clearly contemplates that the guidelines es-
tablish a level of access—a minimum—that
the standards must meet or exceed. The
guidelines are not to be ‘‘minimal’’ in the
sense that they would provide for a low level
of access. To the contrary, Congress empha-
sized that the ADA requires a ‘‘high degree
of convenient access.’’ Education and Labor
report at 117–18. The legislative history ex-
plains that the guidelines may not ‘‘reduce,
weaken, narrow or set less accessibility
standards than those included in existing
MGRAD’’ and should provide greater guid-
ance in communication accessibility for in-
dividuals with hearing and vision impair-
ments. Id. at 139. Nor did Congress con-
template a set of guidelines less detailed
than ADAAG; the statute requires that the
ADA guidelines supplement the existing
MGRAD. When it established the statutory
scheme, Congress was aware of the content
and purpose of the 1982 MGRAD; as ADAAG
does with respect to ADA, MGRAD estab-
lishes a minimum level of access that the Ar-
chitectural Barriers Act standards (i.e.,
UFAS) must meet or exceed, and includes a
high level of detail.

Many of the same commenters urged the
Department to incorporate as its accessibil-
ity standards the ANSI standard’s technical
provisions and to adopt the proposed scoping
provisions under development by the Council
of American Building Officials’ Board for the
Coordination of Model Codes (BCMC). They
contended that the ANSI standard is famil-
iar to and accepted by professionals, and
that both documents are developed through
consensus. They suggested that ADAAG will
not stay current, because it does not follow
an established cyclical review process, and
that it is not likely to be adopted by non-
federal jurisdictions in State and local codes.
They urged the Department and the Board to
coordinate the ADAAG provisions and any
substantive changes to them with the ANSI
A117 committee in order to maintain a con-
sistent and uniform set of accessibility
standards that can be efficiently and effec-
tively implemented at the State and local
level through the existing building regu-
latory processes.

The Department shares the commenters’
goal of coordination between the private sec-
tor and Federal standards, to the extent that
coordination can lead to substantive require-
ments consistent with the ADA. A single ac-
cessibility standard, or consistent accessibil-
ity standards, that can be used for ADA pur-
poses and that can be incorporated or ref-
erenced by State and local governments,
would help to ensure that the ADA require-
ments are routinely implemented at the de-

sign stage. The Department plans to work
toward this goal.

The Department, however, must comply
with the requirements of the ADA, the Fed-
eral Advisory Committee Act (5 U.S.C app. 1
et seq.) and the Administrative Procedure
Act (5 U.S.C 551 et seq.). Neither the Depart-
ment nor the Board can adopt private re-
quirements wholesale. Furthermore, neither
the 1991 ANSI A117 Standard revision nor the
BCMC process is complete. Although the
ANSI and BCMC provisions are not final, the
Board has carefully considered both the draft
BCMC scoping provisions and draft ANSI
technical standards and included their lan-
guage in ADAAG wherever consistent with
the ADA.

Some commenters requested that, if the
Department did not adopt ANSI by ref-
erence, the Department declare compliance
with ANSI/BCMC to constitute equivalency
with the ADA standards. The Department
has not adopted this recommendation but
has instead worked as a member of the
ATBCB to ensure that its accessibility
standards are practical and usable. In addi-
tion, as explained under subpart F, Certifi-
cation of State Laws or Local Building
Codes, the proper forum for further evalua-
tion of this suggested approach would be in
conjunction with the certification process.

Some commenters urged the Department
to allow an additional comment period after
the Board published its guidelines in final
form, for purposes of affording the public a
further opportunity to evaluate the appro-
priateness of including them as the Depart-
ments accessibility standards. Such an addi-
tional comment period is unnecessary and
would unduly delay the issuance of final reg-
ulations. The Department put the public on
notice, through the proposed rule, of its in-
tention to adopt the proposed ADAAG, with
any changes made by the Board, as the ac-
cessibility standards. As a member of the
Board and of its ADA Task Force, the De-
partment participated actively in the public
hearings held on the proposed guidelines and
in preparation of both the proposed and final
versions of ADAAG. Many individuals and
groups commented directly to the Depart-
ment’s docket, or at its public hearings,
about ADAAG. The comments received on
ADAAG, whether by the Board or by this De-
partment, were thoroughly analyzed and
considered by the Department in the context
of whether the proposed ADAAG was consist-
ent with the ADA and suitable for adoption
as both guidelines and standards. The De-
partment is convinced that ADAAG as
adopted in its final form is appropriate for
these purposes. The final guidelines, adopted
here as standards, will ensure the high level
of access contemplated by Congress, consist-
ent with the ADA’s balance between the in-
terests of people with disabilities and the
business community.
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A few commenters, citing the Senate re-
port (at 70) and the Education and Labor re-
port (at 119), asked the Department to in-
clude in the regulations a provision stating
that departures from particular technical
and scoping requirements of the accessibility
standards will be permitted so long as the al-
ternative methods used will provide substan-
tially equivalent or greater access to and
utilization of the facility. Such a provision is
found in ADAAG 2.2 and by virtue of that
fact is included in these regulations.

Comments on specific provisions of proposed
ADAAG

During the course of accepting comments
on its proposed rule, the Department re-
ceived numerous comments on ADAAG.
Those areas that elicited the heaviest re-
sponse included assistive listening systems,
automated teller machines, work areas,
parking, areas of refuge, telephones (scoping
for TDD’s and volume controls) and visual
alarms. Strenuous objections were raised by
some business commenters to the proposed
provisions of the guidelines concerning
check-out aisles, counters, and scoping for
hotels and nursing facilities. All these com-
ments were considered in the same manner
as other comments on the Department’s pro-
posed rule and, in the Department’s view,
have been addressed adequately in the final
ADAAG.

Largely in response to comments, the
Board made numerous changes from its pro-
posal, including the following:

• Generally, at least 50% of public en-
trances to new buildings must be accessible,
rather than all entrances, as would often
have resulted from the proposed approach.

• Not all check-out aisles are required to
be accessible.

• The final guidelines provide greater flexi-
bility in providing access to sales counters,
and no longer require a portion of every
counter to be accessible.

• Scoping for TDD’s or text telephones was
increased. One TDD or text telephone, for
speech and hearing impaired persons, must
be provided at locations with 4, rather than
6, pay phones, and in hospitals and shopping
malls. Use of portable (less expensive) TDD’s
is allowed.

• Dispersal of wheelchair seating areas in
theaters will be required only where there
are more than 300 seats, rather than in all
cases. Seats with removable armrests (i.e.,
seats into which persons with mobility im-
pairments can transfer) will also be required.

• Areas of refuge (areas with direct access
to a stairway, and where people who cannot
use stairs may await assistance during a
emergency evacuation) will be required, as
proposed, but the final provisions are based
on the Uniform Building Code. Such areas
are not required in alterations.

• Rather than requiring 5% of new hotel
rooms to be accessible to people with mobil-
ity impairments, between 2 and 4% acces-
sibility (depending on total number of
rooms) is required. In addition, 1% of the
rooms must have roll-in showers.

• The proposed rule reserved the provisions
on alterations to homeless shelters. The
final guidelines apply alterations require-
ments to homeless shelters, but the require-
ments are less stringent than those applied
to other types of facilities.

• Parking spaces that can be used by peo-
ple in vans (with lifts) will be required.

• As mandated by the ADA, the Board has
established a procedure to be followed with
respect to alterations to historic facilities.

SUMMARY OF ADAAG

This section of the preamble summarizes
the structure of ADAAG, and highlights the
more important portions.

• Sections 1 Through 3

Sections 1 through 3 contain general re-
quirements, including definitions.

• Section 4.1.1, Application

Section 4 contains scoping requirements.
Section 4.1.1, Application, provides that all
areas of newly designed or newly constructed
buildings and facilities and altered portions
of existing buildings and facilities required
to be accessible by § 4.1.6 must comply with
the guidelines unless otherwise provided in
§ 4.1.1 or a special application section. It ad-
dresses areas used only by employees as
work areas, temporary structures, and gen-
eral exceptions.

Section 4.1.1(3) preserves the basic prin-
ciple of the proposed rule: Areas that may be
used by employees with disabilities shall be
designed and constructed so that an individ-
ual with a disability can approach, enter,
and exit the area. The language has been
clarified to provide that it applies to any
area used only as a work area (not just to
areas ‘‘that may be used by employees with
disabilities’’), and that the guidelines do not
require that any area used as an individual
work station be designed with maneuvering
space or equipped to be accessible. The ap-
pendix to ADAAG explains that work areas
must meet the guidelines’ requirements for
doors and accessible routes, and rec-
ommends, but does not require, that 5% of
individual work stations be designed to per-
mit a person using a wheelchair to maneuver
within the space.

Further discussion of work areas is found
in the preamble concerning proposed
§ 36.401(b).

Section 4.1.1(5)(a) includes an exception for
structural impracticability that corresponds
to the one found in § 36.401(c) and discussed
in that portion of the preamble.
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• Section 4.1.2, Accessible Sites and Exterior
Facilities: New Construction

This section addresses exterior features,
elements, or spaces such as parking, portable
toilets, and exterior signage, in new con-
struction. Interior elements and spaces are
covered by § 4.1.3.

The final rule retains the UFAS scoping
for parking but also requires that at least
one of every eight accessible parking spaces
be designed with adequate adjacent space to
deploy a lift used with a van. These spaces
must have a sign indicating that they are
van-accessible, but they are not to be re-
served exclusively for van users.

• Section 4.1.3, Accessible Buildings: New
Construction

This section establishes scoping require-
ments for new construction of buildings and
facilities.

Sections 4.1.3 (1) through (4) cover acces-
sible routes, protruding objects, ground and
floor surfaces, and stairs.

Section 4.1.3(5) generally requires elevators
to serve each level in a newly constructed
building, with four exceptions included in
the subsection. Exception 1 is the ‘‘elevator
exception’’ established in § 36.401(d), which
must be read with this section. Exception 4
allows the use of platform lifts under certain
conditions.

Section 4.1.3(6), Windows, is reserved. Sec-
tion 4.1.3(7) applies to doors.

Under § 4.1.3(8), at least 50% of all public
entrances must be accessible. In addition, if
a building is designed to provide access to
enclosed parking, pedestrian tunnels, or ele-
vated walkways, at least one entrance that
serves each such function must be accessible.
Each tenancy in a building must be served
by an accessible entrance. Where local regu-
lations (e.g., fire codes) require that a mini-
mum number of exits be provided, an equiva-
lent number of accessible entrances must be
provided. (The latter provision does not re-
quire a greater number of entrances than
otherwise planned.)

ADAAG Section 4.1.3(9), with accompany-
ing technical requirements in Section 4.3, re-
quires an area of rescue assistance (i.e., an
area with direct access to an exit stairway
and where people who are unable to use
stairs may await assistance during an emer-
gency evacuation) to be established on each
floor of a multi-story building. This was one
of the most controversial provisions in the
guidelines. The final ADAAG is based on cur-
rent Uniform Building Code requirements
and retains the requirement that areas of
refuge (renamed ‘‘areas of rescue assist-
ance’’) be provided, but specifies that this re-
quirement does not apply to buildings that
have a supervised automatic sprinkler sys-
tem. Areas of refuge are not required in al-
terations.

The next seven subsections deal with
drinking fountains (§ 4.1.3(10)); toilet facili-
ties (§ 4.1.3(11)); storage, shelving, and display
units (§ 4.1.3(12)), controls and operating
mechanisms (§ 4.1.3(13)), emergency warning
systems (§ 4.1.3(14)), detectable warnings
(§ 4.1.3(15)), and building signage (§ 4.1.3(16)).
Paragraph 11 requires that toilet facilities
comply with § 4.22, which requires one acces-
sible toilet stall (60″×60″) in each newly con-
structed restroom. In response to public
comments, the final rule requires that a sec-
ond accessible stall (36″×60″) be provided in
restrooms that have six or more stalls.

ADAAG Section 4.1.3(17) establishes re-
quirements for accessibility of pay phones to
persons with mobility impairments, hearing
impairments (requiring some phones with
volume controls), and those who cannot use
voice telephones. It requires one interior
‘‘text telephone’’ to be provided at any facil-
ity that has a total of four or more public
pay phones. (The term ‘‘text telephone’’ has
been adopted to reflect current terminology
and changes in technology.) In addition, text
telephones will be required in specific loca-
tions, such as covered shopping malls, hos-
pitals (in emergency rooms, waiting rooms,
and recovery areas), and convention centers.

Paragraph 18 of Section 4.1.3 generally re-
quires that at least five percent of fixed or
built-in seating or tables be accessible.

Paragraph 19, covering assembly areas,
specifies the number of wheelchair seating
spaces and types and numbers of assistive
listening systems required. It requires dis-
persal of wheelchair seating locations in fa-
cilities where there are more than 300 seats.
The guidelines also require that at least one
percent of all fixed seats be aisle seats with-
out armrests (or with moveable armrests) on
the aisle side to increase accessibility for
persons with mobility impairments who pre-
fer to transfer from their wheelchairs to
fixed seating. In addition, the final ADAAG
requires that fixed seating for a companion
be located adjacent to each wheelchair loca-
tion.

Paragraph 20 requires that where auto-
mated teller machines are provided, at least
one must comply with section 4.34, which,
among other things, requires accessible con-
trols, and instructions and other information
that are accessible to persons with sight im-
pairments.

Under paragraph 21, where dressing rooms
are provided, five percent or at least one
must comply with section 4.35.

• Section 4.1.5, Additions

Each addition to an existing building or fa-
cility is regarded as an alteration subject to
§§ 36.402 through 36.406 of subpart D, includ-
ing the date established in § 36.402(a). But ad-
ditions also have attributes of new construc-
tion, and to the extent that a space or ele-
ment in the addition is newly constructed,
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each new space or element must comply with
the applicable scoping provisions of sections
4.1.1 to 4.1.3 for new construction, the appli-
cable technical specifications of sections 4.2
through 4.34, and any applicable special pro-
visions in sections 5 through 10. For in-
stance, if a restroom is provided in the addi-
tion, it must comply with the requirements
for new construction. Construction of an ad-
dition does not, however, create an obliga-
tion to retrofit the entire existing building
or facility to meet requirements for new con-
struction. Rather, the addition is to be re-
garded as an alteration and to the extent
that it affects or could affect the usability of
or access to an area containing a primary
function, the requirements in section 4.1.6(2)
are triggered with respect to providing an
accessible path of travel to the altered area
and making the restrooms, telephones, and
drinking fountains serving the altered area
accessible. For example, if a museum adds a
new wing that does not have a separate en-
trance as part of the addition, an accessible
path of travel would have to be provided
through the existing building or facility un-
less it is disproportionate to the overall cost
and scope of the addition as established in
§ 36.403(f).

• Section 4.1.6, Alterations

An alteration is a change to a building or
facility that affects or could affect the
usability of or access to the building or facil-
ity or any part thereof. There are three gen-
eral principles for alterations. First, if any
existing element or space is altered, the al-
tered element or space must meet new con-
struction requirements (section 4.1.6(1)(b)).
Second, if alterations to the elements in a
space when considered together amount to
an alteration of the space, the entire space
must meet new construction requirements
(section 4.1.6(1)(c)). Third, if the alteration
affects or could affect the usability of or ac-
cess to an area containing a primary func-
tion, the path of travel to the altered area
and the restrooms, drinking fountains, and
telephones serving the altered area must be
made accessible unless it is disproportionate
to the overall alterations in terms of cost
and scope as determined under criteria es-
tablished by the Attorney General (§ 4.1.6(2)).

Section 4.1.6 should be read with §§ 36.402
through 36.405. Requirements concerning al-
terations to an area serving a primary func-
tion are addressed with greater detail in the
latter sections than in section 4.1.6(2). Sec-
tion 4.1.6(1)(j) deals with technical infeasibil-
ity. Section 4.1.6(3) contains special tech-
nical provisions for alterations to existing
buildings and facilities.

• Section 4.1.7, Historic Preservation

This section contains scoping provisions
and alternative requirements for alterations

to qualified historic buildings and facilities.
It clarifies the procedures under the Na-
tional Historic Preservation Act and their
application to alterations covered by the
ADA. An individual seeking to alter a facil-
ity that is subject to the ADA guidelines and
to State or local historic preservation stat-
utes shall consult with the State Historic
Preservation Officer to determine if the
planned alteration would threaten or destroy
the historic significance of the facility.

• Sections 4.2 Through 4.35

Sections 4.2 through 4.35 contain the tech-
nical specifications for elements and spaces
required to be accessible by the scoping pro-
visions (sections 4.1 through 4.1.7) and spe-
cial application sections (sections 5 through
10). The technical specifications are the
same as the 1980 version of ANSI A117.1
standard, except as noted in the text by
italics.

• Sections 5 Through 9

These are special application sections and
contain additional requirements for res-
taurants and cafeterias, medical care facili-
ties, business and mercantile facilities, li-
braries, and transient lodging. For example,
at least 5 percent, but not less than one, of
the fixed tables in a restaurant must be ac-
cessible.

In section 7, Business and Mercantile,
paragraph 7.2 (Sales and Service Counters,
Teller Windows, Information Counters) has
been revised to provide greater flexibility in
new construction than did the proposed rule.
At least one of each type of sales or service
counter where a cash register is located shall
be made accessible. Accessible counters shall
be dispersed throughout the facility. At
counters such as bank teller windows or
ticketing counters, alternative methods of
compliance are permitted. A public accom-
modation may lower a portion of the
counter, provide an auxiliary counter, or
provide equivalent facilitation through such
means as installing a folding shelf on the
front of the counter at an accessible height
to provide a work surface for a person using
a wheelchair.

Section 7.3., Check-out Aisles, provides
that, in new construction, a certain number
of each design of check-out aisle, as listed in
a chart based on the total number of check-
out aisles of each design, shall be accessible.
The percentage of check-outs required to be
accessible generally ranges from 20% to 40%.
In a newly constructed or altered facility
with less than 5,000 square feet of selling
space, at least one of each type of check-out
aisle must be accessible. In altered facilities
with 5,000 or more square feet of selling
space, at least one of each design of check-
out aisle must be made accessible when al-
tered, until the number of accessible aisles
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of each design equals the number that would
be required for new construction.

• Section 9, Accessible Transient Lodging

Section 9 addresses two types of transient
lodging: hotels, motels, inns, boarding
houses, dormitories, resorts, and other simi-
lar places (sections 9.1 through 9.4); and
homeless shelters, halfway houses, transient
group homes, and other social service estab-
lishments (section 9.5). The interplay of the
ADA and Fair Housing Act with respect to
such facilities is addressed in the preamble
discussion of the definition of ‘‘place of pub-
lic accommodation’’ in § 36.104.

The final rule establishes scoping require-
ments for accessibility of newly constructed
hotels. Four percent of the first hundred
rooms, and roughly two percent of rooms in
excess of 100, must meet certain require-
ments for accessibility to persons with mo-
bility or hearing impairments, and an addi-
tional identical percentage must be acces-
sible to persons with hearing impairments.
An additional 1% of the available rooms
must be equipped with roll-in showers, rais-
ing the actual scoping for rooms accessible
to persons with mobility impairments to 5%
of the first hundred rooms and 3% thereafter.
The final ADAAG also provides that when a
hotel is being altered, one fully accessible
room and one room equipped with visual
alarms, notification devices, and amplified
telephones shall be provided for each 25
rooms being altered until the number of ac-
cessible rooms equals that required under
the new construction standard. Accessible
rooms must be dispersed in a manner that
will provide persons with disabilities with a
choice of single or multiple-bed accommoda-
tions.

In new construction, homeless shelters and
other social service entities must comply
with ADAAG; at least one type of amenity in
each common area must be accessible. In a
facility that is not required to have an eleva-
tor, it is not necessary to provide accessible
amenities on the inaccessible floors if at
least one of each type of amenity is provided
in accessible common areas. The percentage
of accessible sleeping accommodations re-
quired is the same as that required for other
places of transient lodging. Requirements for
facilities altered for use as a homeless shel-
ter parallel the current MGRAD accessibility
requirements for leased buildings. A shelter
located in an altered facility must have at
least one accessible entrance, accessible
sleeping accommodations in a number equiv-
alent to that established for new construc-
tion, at least one accessible toilet and bath,
at least one accessible common area, and an
accessible route connecting all accessible
areas. All accessible areas in a homeless
shelter in an altered facility may be located
on one level.

Section 10, Transportation Facilities

Section 10 of ADAAG is reserved. On March
20, 1991, the ATBCB published a supple-
mental notice of proposed rulemaking (56 FR
11874) to establish special access require-
ments for transportation facilities. The De-
partment anticipates that when the ATBCB
issues final guidelines for transportation fa-
cilities, this part will be amended to include
those provisions.

Subpart E—Enforcement

Because the Department of Justice does
not have authority to establish procedures
for judicial review and enforcement, subpart
E generally restates the statutory proce-
dures for enforcement.

Section 36.501 describes the procedures for
private suits by individuals and the judicial
remedies available. In addition to the lan-
guage in section 308(a)(1) of the Act,
§ 36.501(a) of this part includes the language
from section 204(a) of the Civil Rights Act of
1964 (42 U.S.C. 2000a–3(a)) which is incor-
porated by reference in the ADA. A com-
menter noted that the proposed rule did not
include the provision in section 204(a) allow-
ing the court to appoint an attorney for the
complainant and authorize the commence-
ment of the civil action without the pay-
ment of fees, costs, or security. That provi-
sion has been included in the final rule.

Section 308(a)(1) of the ADA permits a pri-
vate suit by an individual who has reason-
able grounds for believing that he or she is
‘‘about to be’’ subjected to discrimination in
violation of section 303 of the Act (subpart D
of this part), which requires that new con-
struction and alterations be readily acces-
sible to and usable by individuals with dis-
abilities. Authorizing suits to prevent con-
struction of facilities with architectural bar-
riers will avoid the necessity of costly retro-
fitting that might be required if suits were
not permitted until after the facilities were
completed. To avoid unnecessary suits, this
section requires that the individual bringing
the suit have ‘reasonable grounds’’ for be-
lieving that a violation is about to occur,
but does not require the individual to engage
in a futile gesture if he or she has notice
that a person or organization covered by
title III of the Act does not intend to comply
with its provisions.

Section 36.501(b) restates the provisions of
section 308(a)(2) of the Act, which states that
injunctive relief for the failure to remove ar-
chitectural barriers in existing facilities or
the failure to make new construction and al-
terations accessible ‘‘shall include’’ an order
to alter these facilities to make them read-
ily accessible to and usable by persons with
disabilities to the extent required by title
III. The Report of the Energy and Commerce
Committee notes that ‘‘an order to make a
facility readily accessible to and usable by
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individuals with disabilities is mandatory’’
under this standard. H.R. Rep. No. 485, 101st
Cong., 2d Sess, pt 4, at 64 (1990). Also, injunc-
tive relief shall include, where appropriate,
requiring the provision of an auxiliary aid or
service, modification of a policy, or provi-
sion of alternative methods, to the extent re-
quired by title III of the Act and this part.

Section 36.502 is based on section
308(b)(1)(A)(i) of the Act, which provides that
the Attorney General shall investigate al-
leged violations of title III and undertake
periodic reviews of compliance of covered en-
tities. Although the Act does not establish a
comprehensive administrative enforcement
mechanism for investigation and resolution
of all complaints received, the legislative
history notes that investigation of alleged
violations and periodic compliance reviews
are essential to effective enforcement of title
III, and that the Attorney General is ex-
pected to engage in active enforcement and
to allocate sufficient resources to carry out
this responsibility. Judiciary Report at 67.

Many commenters argued for inclusion of
more specific provisions for administrative
resolution of disputes arising under the Act
and this part in order to promote voluntary
compliance and avoid the need for litigation.
Administrative resolution is far more effi-
cient and economical than litigation, par-
ticularly in the early stages of implementa-
tion of complex legislation when the specific
requirements of the statute are not widely
understood. The Department has added a
new paragraph (c) to this section authorizing
the Attorney General to initiate a compli-
ance review where he or she has reason to be-
lieve there may be a violation of this rule.

Section 36.503 describes the procedures for
suits by the Attorney General set out in sec-
tion 308(b)(1)(B) of the Act. If the Depart-
ment has reasonable cause to believe that
any person or group of persons is engaged in
a pattern or practice of resistance to the full
enjoyment of any of the rights granted by
title III or that any person or group of per-
sons has been denied any of the rights grant-
ed by title III and such denial raises an issue
of general public importance, the Attorney
General may commence a civil action in any
appropriate United States district court. The
proposed rule provided for suit by the Attor-
ney General ‘‘or his or her designee.’’ The
reference to a ‘‘designee’’ has been omitted
in the final rule because it is unnecessary.
The Attorney General has delegated enforce-
ment authority under the ADA to the Assist-
ant Attorney General for Civil Rights. 55 FR
40653 (October 4, 1990) (to be codified at 28
CFR 0.50(l).)

Section 36.504 describes the relief that may
be granted in a suit by the Attorney General
under section 308(b)(2) of the Act. In such an
action, the court may grant any equitable
relief it considers to be appropriate, includ-
ing granting temporary, preliminary, or per-

manent relief, providing an auxiliary aid or
service, modification of policy or alternative
method, or making facilities readily acces-
sible to and usable by individuals with dis-
abilities, to the extent required by title III.
In addition, a court may award such other
relief as the court considers to be appro-
priate, including monetary damages to per-
sons aggrieved, when requested by the Attor-
ney General.

Furthermore, the court may vindicate the
public interest by assessing a civil penalty
against the covered entity in an amount not
exceeding $50,000 for a first violation and not
exceeding $100,000 for any subsequent viola-
tion. Section 36.504(b) of the rule adopts the
standard of section 308(b)(3) of the Act. This
section makes it clear that, in counting the
number of previous determinations of viola-
tions for determining whether a ‘‘first’’ or
‘‘subsequent’’ violation has occurred, deter-
minations in the same action that the entity
has engaged in more than one discriminatory
act are to be counted as a single violation. A
‘‘second violation’’ would not accrue to that
entity until the Attorney General brought
another suit against the entity and the en-
tity was again held in violation. Again, all of
the violations found in the second suit would
be cumulatively considered as a ‘‘subsequent
violation.’’

Section 36.504(c) clarifies that the terms
‘‘monetary damages’’ and ‘‘other relief’’ do
not include punitive damages. They do in-
clude, however, all forms of compensatory
damages, including out-of-pocket expenses
and damages for pain and suffering.

Section 36.504(a)(3) is based on section
308(b)(2)(C) of the Act, which provides that,
‘‘to vindicate the public interest,’’ a court
may assess a civil penalty against the entity
that has been found to be in violation of the
Act in suits brought by the Attorney Gen-
eral. In addition, § 36.504(d), which is taken
from section 308(b)(5) of the Act, further pro-
vides that, in considering what amount of
civil penalty, if any, is appropriate, the
court shall give consideration to ‘‘any good
faith effort or attempt to comply with this
part.’’ In evaluating such good faith, the
court shall consider ‘‘among other factors it
deems relevant, whether the entity could
have reasonably anticipated the need for an
appropriate type of auxiliary aid needed to
accommodate the unique needs of a particu-
lar individual with a disability.’’

The ‘‘good faith’’ standard referred to in
this section is not intended to imply a will-
ful or intentional standard—that is, an en-
tity cannot demonstrate good faith simply
by showing that it did not willfully, inten-
tionally, or recklessly disregard the law. At
the same time, the absence of such a course
of conduct would be a factor a court should
weigh in determining the existence of good
faith.
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Section 36.505 states that courts are au-
thorized to award attorneys fees, including
litigation expenses and costs, as provided in
section 505 of the Act. Litigation expenses
include items such as expert witness fees,
travel expenses, etc. The Judiciary Commit-
tee Report specifies that such items are in-
cluded under the rubric of ‘‘attorneys fees’’
and not ‘‘costs’’ so that such expenses will be
assessed against a plaintiff only under the
standard set forth in Christiansburg Garment
Co. v. Equal Employment Opportunity Commis-
sion, 434 U.S. 412 (1978). (Judiciary report at
73.)

Section 36.506 restates section 513 of the
Act, which encourages use of alternative
means of dispute resolution. Section 36.507
explains that, as provided in section 506(e) of
the Act, a public accommodation or other
private entity is not excused from compli-
ance with the requirements of this part be-
cause of any failure to receive technical as-
sistance.

Section 36.305 Effective Date

In general, title III is effective 18 months
after enactment of the Americans with Dis-
abilities Act, i.e., January 26, 1992. However,
there are several exceptions to this general
rule contained throughout title III. Section
36.508 sets forth all of these exceptions in one
place.

Paragraph (b) contains the rule on civil ac-
tions. It states that, except with respect to
new construction and alterations, no civil
action shall be brought for a violation of this
part that occurs before July 26, 1992, against
businesses with 25 or fewer employees and
gross receipts of $1,000,000 or less; and before
January 26, 1993, against businesses with 10
or fewer employees and gross receipts of
$500,000 or less. In determining what con-
stitutes gross receipts, it is appropriate to
exclude amounts collected for sales taxes.

Paragraph (c) concerns transportation
services provided by public accommodations
not primarily engaged in the business of
transporting people. The 18-month effective
date applies to all of the transportation pro-
visions except those requiring newly pur-
chased or leased vehicles to be accessible.
Vehicles subject to that requirement must
be accessible to and usable by individuals
with disabilities if the solicitation for the
vehicle is made on or after August 26, 1990.

Subpart F—Certification of State Labs or Local
Building Codes

Subpart F establishes procedures to imple-
ment section 308(b)(1)(A)(ii) of the Act,
which provides that, on the application of a
State or local government, the Attorney
General may certify that a State law or local
building code or similar ordinance meets or
exceeds the minimum accessibility require-
ments of the Act. In enforcement proceed-

ings, this certification will constitute rebut-
table evidence that the law or code meets or
exceeds the ADA’s requirements.

Three significant changes, further ex-
plained below, were made from the proposed
subpart, in response to comments. First, the
State or local jurisdiction is required to hold
a public hearing on its proposed request for
certification and to submit to the Depart-
ment, as part of the information and mate-
rials in support of a request for certification,
a transcript of the hearing. Second, the time
allowed for interested persons and organiza-
tions to comment on the request filed with
the Department (§ 36.605(a)(1)) has been
changed from 30 to 60 days. Finally, a new
§ 36.608, Guidance concerning model codes,
has been added.

Section 36.601 establishes the definitions to
be used for purposes of this subpart. Two of
the definitions have been modified, and a
definition of ‘‘model code’’ has been added.
First, in response to a comment, a reference
to a code ‘‘or part thereof’’ has been added to
the definition of ‘‘code.’’ The purpose of this
addition is to clarify that an entire code
need not be submitted if only part of it is
relevant to accessibility, or if the jurisdic-
tion seeks certification of only some of the
portions that concern accessibility. The De-
partment does not intend to encourage
‘‘piecemeal’’ requests for certification by a
single jurisdiction. In fact, the Department
expects that in some cases, rather than cer-
tifying portions of a particular code and re-
fusing to certify others, it may notify a sub-
mitting jurisdiction of deficiencies and en-
courage a reapplication that cures those de-
ficiencies, so that the entire code can be cer-
tified eventually. Second, the definition of
‘‘submitting official’’ has been modified. The
proposed rule defined the submitting official
to be the State or local official who has prin-
cipal responsibility for administration of a
code. Commenters pointed out that in some
cases more than one code within the same
jurisdiction is relevant for purposes of cer-
tification. It was also suggested that the De-
partment allow a State to submit a single
application on behalf of the State, as well as
on behalf of any local jurisdictions required
to follow the State accessibility require-
ments. Consistent with these comments, the
Department has added to the definition lan-
guage clarifying that the official can be one
authorized to submit a code on behalf of a ju-
risdiction.

A definition of ‘‘model code’’ has been
added in light of new § 36.608.

Most commenters generally approved of
the proposed certification process. Some ap-
proved of what they saw as the Department’s
attempt to bring State and local codes into
alignment with the ADA. A State agency
said that this section will be the backbone of
the intergovernmental cooperation essential
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if the accessibility provisions of the ADA are
to be effective.

Some comments disapproved of the pro-
posed process as timeconsuming and labori-
ous for the Department, although some of
these comments pointed out that, if the At-
torney General certified model codes on
which State and local codes are based, many
perceived problems would be alleviated.
(This point is further addressed by new
§ 36.608.)

Many of the comments received from busi-
ness organizations, as well as those from
some individuals and disability rights
groups, addressed the relationship of the
ADA requirements and their enforcement, to
existing State and local codes and code en-
forcement systems. These commenters urged
the Department to use existing code-making
bodies for interpretations of the ADA, and to
actively participate in the integration of the
ADA into the text of the national model
codes that are adopted by State and local en-
forcement agencies. These issues are dis-
cussed in preamble section 36.406 under Gen-
eral comments.

Many commenters urged the Department
to evaluate or certify the entire code en-
forcement system (including any process for
hearing appeals from builders of denials by
the building code official of requests for
variances, waivers, or modifications). Some
urged that certification not be allowed in ju-
risdictions where waivers can be granted, un-
less there is a clearly identified decision-
making process, with written rulings and no-
tice to affected parties of any waiver or
modification request. One commenter urged
establishment of a dispute resolution mecha-
nism, providing for interpretation (usually
through a building official) and an adminis-
trative appeals mechanism (generally called
Boards of Appeal, Boards of Construction Ap-
peals, or Boards of Review), before certifi-
cation could be granted.

The Department thoroughly considered
these proposals but has declined to provide
for certification of processes of enforcement
or administration of State and local codes.
The statute clearly authorizes the Depart-
ment to certify the codes themselves for
equivalency with the statute; it would be ill-
advised for the Department at this point to
inquire beyond the face of the code and writ-
ten interpretations of it. It would be inap-
propriate to require those jurisdictions that
grant waivers or modifications to establish
certain procedures before they can apply for
certification, or to insist that no deviations
can be permitted. In fact, the Department
expects that many jurisdictions will allow
slight variations from a particular code, con-
sistent with ADAAG itself. ADAAG includes
in § 2.2 a statement allowing departures from
particular requirements where substantially
equivalent or greater access and usability is
provided. Several sections specifically allow

for alternative methods providing equivalent
facilitation and, in some cases, provide ex-
amples. (See, e.g., section 4.31.9, Text Tele-
phones; section 7.2(2) (iii), Sales and Service
Counters.) Section 4.1.6 includes less strin-
gent requirements that are permitted in al-
terations, in certain circumstances.

However, in an attempt to ensure that it
does not certify a code that in practice has
been or will be applied in a manner that de-
feats its equivalency with the ADA, the De-
partment will require that the submitting
official include, with the application for cer-
tification, any relevant manuals, guides, or
any other interpretive information issued
that pertain to the code. (§ 36.603(c)(1).) The
requirement that this information be pro-
vided is in addition to the NPRM’s require-
ment that the official provide any pertinent
formal opinions of the State Attorney Gen-
eral or the chief legal officer of the jurisdic-
tion.

The first step in the certification process is
a request for certification, filed by a ‘‘sub-
mitting official’’ (§ 36.603). The Department
will not accept requests for certification
until after January 26, 1992, the effective
date of this part. The Department received
numerous comments from individuals and
organizations representing a variety of inter-
ests, urging that the hearing required to be
held by the Assistant Attorney General in
Washington, DC, after a preliminary deter-
mination of equivalency (§ 36.605(a)(2)), be
held within the State or locality requesting
certification, in order to facilitate greater
participation by all interested parties. While
the Department has not modified the re-
quirement that it hold a hearing in Washing-
ton, it has added a new subparagraph
36.603(b)(3) requiring a hearing within the
State or locality before a request for certifi-
cation is filed. The hearing must be held
after adequate notice to the public and must
be on the record; a transcript must be pro-
vided with the request for certification. This
procedure will insure input from the public
at the State or local level and will also in-
sure a Washington, DC, hearing as men-
tioned in the legislative history.

The request for certification, along with
supporting documents (§ 36.603(c)), must be
filed in duplicate with the office of the As-
sistant Attorney General for Civil Rights.
The Assistant Attorney General may request
further information. The request and sup-
porting materials will be available for public
examination at the office of the Assistant
Attorney General and at the office of the
State or local agency charged with adminis-
tration and enforcement of the code. The
submitting official must publish public no-
tice of the request for certification.

Next, under § 36.604, the Assistant Attorney
General’s office will consult with the ATBCB
and make a preliminary determination to ei-
ther (1) find that the code is equivalent
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(make a ‘‘preliminary determination of
equivalency’’) or (2) deny certification. The
next step depends on which of these prelimi-
nary determinations is made.

If the preliminary determination is to find
equivalency, the Assistant Attorney Gen-
eral, under § 36.605, will inform the submit-
ting official in writing of the preliminary de-
termination and publish a notice in the FED-
ERAL REGISTER informing the public of the
preliminary determination and inviting com-
ment for 60 days. (This time period has been
increased from 30 days in light of public com-
ment pointing out the need for more time
within which to evaluate the code.) After
considering the information received in re-
sponse to the comments, the Department
will hold an hearing in Washington. This
hearing will not be subject to the formal re-
quirements of the Administrative Procedure
Act. In fact, this requirement could be satis-
fied by a meeting with interested parties.
After the hearing, the Assistant Attorney
General’s office will consult again with the
ATBCB and make a final determination of
equivalency or a final determination to deny
the request for certification, with a notice of
the determination published in the FEDERAL
REGISTER.

1If the preliminary determination is to
deny certification, there will be no hearing
(§ 36.606). The Department will notify the
submitting official of the preliminary deter-
mination, and may specify how the code
could be modified in order to receive a pre-
liminary determination of equivalency. The
Department will allow at least 15 days for
the submitting official to submit relevant
material in opposition to the preliminary de-
nial. If none is received, no further action
will be taken. If more information is re-
ceived, the Department will consider it and
make either a final decision to deny certifi-
cation or a preliminary determination of
equivalency. If at that stage the Assistant
Attorney General makes a preliminary de-
termination of equivalency, the hearing pro-
cedures set out in § 36.605 will be followed.

Section 36.607 addresses the effect of cer-
tification. First, certification will only be ef-
fective concerning those features or ele-
ments that are both (1) covered by the cer-
tified code and (2) addressed by the regula-
tions against which they are being certified.
For example, if children’s facilities are not
addressed by the Department’s standards,
and the building in question is a private ele-
mentary school, certification will not be ef-
fective for those features of the building to
be used by children. And if the Department’s
regulations addressed equipment but the
local code did not, a building’s equipment
would not be covered by the certification.

In addition, certification will be effective
only for the particular edition of the code
that is certified. Amendments will not auto-
matically be considered certified, and a sub-

mitting official will need to reapply for cer-
tification of the changed or additional provi-
sions.

Certification will not be effective in those
situations where a State or local building
code official allows a facility to be con-
structed or altered in a manner that does not
follow the technical or scoping provisions of
the certified code. Thus, if an official either
waives an accessible element or feature or
allows a change that does not provide equiv-
alent facilitation, the fact that the Depart-
ment has certified the code itself will not
stand as evidence that the facility has been
constructed or altered in accordance with
the minimum accessibility requirements of
the ADA. The Department’s certification of
a code is effective only with respect to the
standards in the code; it is not to be inter-
preted to apply to a State or local govern-
ment’s application of the code. The fact that
the Department has certified a code with
provisions concerning waivers, variances, or
equivalent facilitation shall not be inter-
preted as an endorsement of actions taken
pursuant to those provisions.

The final rule includes a new § 36.608 con-
cerning model codes. It was drafted in re-
sponse to concerns raised by numerous com-
menters, many of which have been discussed
under General comments (§ 36.406). It is in-
tended to assist in alleviating the difficulties
posed by attempting to certify possibly tens
of thousands of codes. It is included in rec-
ognition of the fact that many codes are
based on, or incorporate, model or consensus
standards developed by nationally recog-
nized organizations (e.g., the American Na-
tional Standards Institute (ANSI); Building
Officials and Code Administrators (BOCA)
International; Council of American Building
Officials (CABO) and its Board for the Co-
ordination of Model Codes (BCMC); Southern
Building Code Congress International
(SBCCI)). While the Department will not cer-
tify or ‘‘precertify’’ model codes, as urged by
some commenters, it does wish to encourage
the continued viability of the consensus and
model code process consistent with the pur-
poses of the ADA.

The new section therefore allows an au-
thorized representative of a private entity
responsible for developing a model code to
apply to the Assistant Attorney General for
review of the code. The review process will
be informal and will not be subject to the
procedures of §§ 36.602 through 36.607. The re-
sult of the review will take the form of guid-
ance from the Assistant Attorney General as
to whether and in what respects the model
code is consistent with the ADA’s require-
ments. The guidance will not be binding on
any entity or on the Department; it will as-
sist in evaluations of individual State or
local codes and may serve as a basis for es-
tablishing priorities for consideration of in-
dividual codes. The Department anticipates
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that this approach will foster further co-
operation among various government levels,
the private entities developing standards,
and individuals with disabilities.

PART 37—PROCEDURES FOR CO-
ORDINATING THE INVESTIGATION
OF COMPLAINTS OR CHARGES
OF EMPLOYMENT DISCRIMINA-
TION BASED ON DISABILITY SUB-
JECT TO THE AMERICANS WITH
DISABILITIES ACT AND SECTION
504 OF THE REHABILITATION ACT
OF 1973

Sec.
37.1 Purpose and application.
37.2 Definitions.
37.3 Exchange of information.
37.4 Confidentiality.
37.5 Date of receipt.
37.6 Processing of complaints of employ-

ment discrimination filed with an agency
other than the EEOC.

37.7 Processing of charges of employment
discrimination filed with the EEOC.

37.8 Processing of complaints or charges of
employment discrimination filed with
both the EEOC and a section 504 agency.

37.9 Processing of complaints or charges of
employment discrimination filed with a
designated agency and either a section
504 agency, the EEOC, or both.

37.10 Section 504 agency review of deferred
complaints.

37.11 EEOC review of deferred charges.
37.12 Standards.
37.13 Agency specific memoranda of under-

standing.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510;
29 U.S.C. 794 (d); 42 U.S.C. 12117(b); 28 CFR
0.50(l).

SOURCE: Order No. 1899–94, 59 FR 39904,
39908, Aug. 4, 1994, unless otherwise noted.

§ 37.1 Purpose and application.

(a) This part establishes the proce-
dures to be followed by the Federal
agencies responsible for processing and
resolving complaints or charges of em-
ployment discrimination filed against
recipients of Federal financial assist-
ance when jurisdiction exists under
both section 504 and title I.

(b) This part also repeats the provi-
sions established by 28 CFR 35.171 for
determining which Federal agency
shall process and resolve complaints or
charges of employment discrimination:

(1) That fall within the overlapping
jurisdiction of titles I and II (but are
not covered by section 504); and

(2) That are covered by title II, but
not title I (whether or not they are
also covered by section 504).

(c) This part also describes the proce-
dures to be followed when a complaint
or charge arising solely under section
504 or title I is filed with a section 504
agency or the EEOC.

(d) This part does not apply to com-
plaints or charges against Federal con-
tractors under section 503 of the Reha-
bilitation Act.

(e) This part does not create rights in
any person or confer agency jurisdic-
tion not created or conferred by the
ADA or section 504 over any complaint
or charge.

§ 37.2 Definitions.

As used in this part, the term:
Americans with Disabilities Act of 1990

or ADA means the Americans with Dis-
abilities Act of 1990 (Pub. L. 101–336, 104
Stat. 327, 42 U.S.C. 12101–12213 and 47
U.S.C. 225 and 611).

Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice, or his or her designee.

Chairman of the Equal Employment Op-
portunity Commission refers to the
Chairman of the United States Equal
Employment Opportunity Commission,
or his or her designee.

Civil Rights Division means the Civil
Rights Division of the United States
Department of Justice.

Designated agency means any one of
the eight agencies designated under
§ 35.190 of 28 CFR part 35 (the Depart-
ment’s title II regulation) to imple-
ment and enforce title II of the ADA
with respect to the functional areas
within their jurisdiction.

Dual-filed complaint or charge means a
complaint or charge of employment
discrimination that:

(1) Arises under both section 504 and
title I;

(2) Has been filed with both a section
504 agency that has jurisdiction under
section 504 and with the EEOC, which
has jurisdiction under title I; and

(3) Alleges the same facts and raises
the same issues in both filings.
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Due weight shall mean, with respect
to the weight a section 504 agency or
the EEOC shall give to the other agen-
cy’s findings and conclusions, such full
and careful consideration as is appro-
priate, taking into account such fac-
tors as:

(1) The extent to which the underly-
ing investigation is complete and the
evidence is supportive of the findings
and conclusions;

(2) The nature and results of any sub-
sequent proceedings;

(3) The extent to which the findings,
conclusions and any actions taken:

(i) Under title I are consistent with
the effective enforcement of section
504; or

(ii) Under section 504 are consistent
with the effective enforcement of title
I; and

(4) The section 504 agency’s respon-
sibilities under section 504 or the
EEOC’s responsibilities under title I.

Equal Employment Opportunity Com-
mission or EEOC refers to the United
States Equal Employment Opportunity
Commission, and, when appropriate, to
any of its headquarters, district, area,
local, or field offices.

Federal financial assistance shall have
the meaning, with respect to each sec-
tion 504 agency, as defined in such
agency’s regulations implementing sec-
tion 504 for Federally- assisted pro-
grams.

Program or activity shall have the
meaning defined in the Rehabilitation
Act of 1973 (Pub. L. 93–112, 87 Stat. 394,
29 U.S.C. 794), as amended.

Public entity means:
(1) Any State or local government;
(2) Any department, agency, special

purpose district, or other instrumen-
tality of a State or States or local gov-
ernment; and

(3) The National Railroad Passenger
Corporation, and any commuter au-
thority (as defined in section 103(8) of
the Rail Passenger Service Act, 45
U.S.C. 502(8)).

Recipient means any State, political
subdivision of any State, or instrumen-
tality of any State or political subdivi-
sion, any public or private agency, in-
stitution, organization, or other en-
tity, or any individual, in any State, to
whom Federal financial assistance is
extended, directly or through another

recipient, for any program, including
any successor, assignee, or transferee
thereof, but such term does not include
any ultimate beneficiary under such
program.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394, 29 U.S.C. 794), as
amended.

Section 504 agency means any Federal
department or agency that extends
Federal financial assistance to pro-
grams or activities of recipients.

Title I means title I of the ADA.
Title II means subtitle A of title II of

the ADA.

§ 37.3 Exchange of information.
The EEOC, section 504 agencies, and

designated agencies shall share any in-
formation relating to the employment
policies and practices of a respondent
that may assist each agency in carry-
ing out its responsibilities, to the ex-
tent permissible by law. Such informa-
tion shall include, but is not limited
to, complaints, charges, investigative
files, compliance review reports and
files, affirmative action programs, and
annual employment reports.

§ 37.4 Confidentiality.
(a) When a section 504 agency or a

designated agency receives information
obtained by the EEOC, such agency
shall observe the confidentiality re-
quirements of section 706(b) and sec-
tion 709(e) of the Civil Rights Act of
1964, as amended (42 U.S.C. 2000e-5(b)
and 2000e-8(e)), as incorporated by sec-
tion 107(a) of the ADA, to the same ex-
tent as these provisions would bind the
EEOC, except when the agency receives
the same information from a source
independent of the EEOC. Agency ques-
tions concerning the confidentiality re-
quirements of title I shall be directed
to the Associate Legal Counsel for
Legal Services, Office of Legal Counsel,
the EEOC.

(b) When the EEOC receives informa-
tion from a section 504 or a designated
agency, the EEOC shall observe any
confidentiality requirements applica-
ble to that information.

§ 37.5 Date of receipt.
A complaint or charge of employ-

ment discrimination is deemed to be
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filed, for purposes of determining time-
liness, on the date the complaint or
charge is first received by a Federal
agency with section 504 or ADA juris-
diction, regardless of whether it is sub-
sequently transferred to another agen-
cy for processing.

§ 37.6 Processing of complaints of em-
ployment discrimination filed with
an agency other than the EEOC.

(a) Agency determination of jurisdic-
tion. Upon receipt of a complaint of
employment discrimination, an agency
other than the EEOC shall:

(1) Determine whether it has jurisdic-
tion over the complaint under section
504 or under title II of the ADA; and

(2) Determine whether the EEOC may
have jurisdiction over the complaint
under title I of the ADA.

(b) Referral to the Civil Rights Division.
If the agency determines that it does
not have jurisdiction under section 504
or title II, and determines that the
EEOC does not have jurisdiction under
title I, the agency shall promptly refer
the complaint to the Civil Rights Divi-
sion. The Civil Rights Division shall
determine if another Federal agency
may have jurisdiction over the com-
plaint under section 504 or title II, and,
if so, shall promptly refer the com-
plaint to a section 504 or a designated
agency with jurisdiction over the com-
plaint.

(c) Referral to the EEOC—(1) Referral
by an agency without jurisdiction. If an
agency determines that it does not
have jurisdiction over a complaint of
employment discrimination under ei-
ther section 504 or title II and deter-
mines that the EEOC may have juris-
diction under title I, the agency shall
promptly refer the complaint to the
EEOC for investigation and processing
under title I of the ADA.

(2) Referral by a section 504 agency. (i)
A section 504 agency that otherwise has
jurisdiction over a complaint of em-
ployment discrimination under section
504 shall promptly refer to the EEOC,
for investigation and processing under
title I of the ADA, any complaint of
employment discrimination that solely
alleges discrimination against an indi-
vidual (and that does not allege dis-
crimination in both employment and in
other practices or services of the re-

spondent or a pattern or practice of
employment discrimination), unless:

(A) The section 504 agency deter-
mines that the EEOC does not have ju-
risdiction over the complaint under
title I; or

(B) The EEOC has jurisdiction over
the complaint under title I, but the
complainant, either independently, or
following receipt of the notification
letter required to be sent to the com-
plainant pursuant to paragraph
(c)(2)(ii) of this section, specifically re-
quests that the complaint be inves-
tigated by the section 504 agency.

(ii) Prior to referring an individual
complaint of employment discrimina-
tion to the EEOC pursuant to para-
graph (c)(2)(i) of this section (but not
prior to making such a referral pursu-
ant to paragraph (c)(1) of this section),
a section 504 agency that otherwise has
jurisdiction over the complaint shall
promptly notify the complainant, in
writing, of its intention to make such
a referral. The notice letter shall:

(A) Inform the complainant that, un-
less the agency receives a written re-
quest from the complainant within
twenty days of the date of the notice
letter requesting that the agency re-
tain the complaint for investigation,
the agency will forward the complaint
to the EEOC for investigation and
processing; and

(B) Describe the basic procedural dif-
ferences between an investigation
under section 504 and an investigation
under title I, and inform the complain-
ant of the potential for differing rem-
edies under each statute.

(3) Referral by a designated agency. A
designated agency that does not have
section 504 jurisdiction over a com-
plaint of employment discrimination
and that has determined that the
EEOC may have jurisdiction over the
complaint under title I shall promptly
refer the complaint to the EEOC.

(4) Processing of complaints referred to
the EEOC. (i) A complaint referred to
the EEOC in accordance with this sec-
tion by an agency with jurisdiction
over the complaint under section 504
shall be deemed to be a dual-filed com-
plaint under section 504 and title I.
When a section 504 agency with juris-
diction over a complaint refers the
complaint to the EEOC, the section 504
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agency shall defer its processing of the
complaint pursuant to §—.10, pending
resolution by the EEOC.

(ii) A complaint referred to the EEOC
by an agency that has jurisdiction over
the complaint solely under title II (and
not under section 504) will be treated as
a complaint filed under title I only.

(iii) Any complaint referred to the
EEOC pursuant to this section shall be
processed by the EEOC under its title I
procedures.

(d) Retention by the agency for inves-
tigation—(1) Retention by a section 504
agency. A section 504 agency shall re-
tain a complaint for investigation
when the agency determines that it has
jurisdiction over the complaint under
section 504, and one or more of the fol-
lowing conditions are met:

(i) The EEOC does not have jurisdic-
tion over the complaint under title I;
or

(ii) The EEOC has jurisdiction over
the complaint, but the complainant
elects to have the section 504 agency
process the complaint and the section
504 agency receives a written request
from the complainant for section 504
agency processing within twenty days
of the date of the notice letter required
to be sent pursuant to paragraph
(c)(2)(ii) of this section; or

(iii) The complaint alleges discrimi-
nation in both employment and in
other practices or services of the re-
spondent that are covered by section
504; or

(iv) The complaint alleges a pattern
or practice of employment discrimina-
tion.

(2) Retention by a designated agency. A
designated agency that does not have
jurisdiction over the complaint under
section 504 shall retain a complaint for
investigation when the agency deter-
mines that it has jurisdiction over the
complaint under title II of the ADA
and that the EEOC does not have juris-
diction over the complaint under title
I.

(3) Processing of complaints retained by
an agency. Any complaint retained for
investigation and processing by an
agency pursuant to paragraphs (d)(1)
and (d)(2) of this section will be inves-
tigated and processed under section
504, title II, or both, as applicable, and

will not be considered to be dual filed
under title I.

§ 37.7 Processing of charges of employ-
ment discrimination filed with the
EEOC.

(a) EEOC determination of jurisdiction.
Upon receipt of a charge of employ-
ment discrimination, the EEOC shall:

(1) Determine whether it has jurisdic-
tion over the charge under title I of the
ADA. If it has jurisdiction, except as
provided in paragraph (b)(2) of this sec-
tion, the EEOC shall process the charge
pursuant to title I procedures.

(2) If the EEOC determines that it
does not have jurisdiction under title I,
the EEOC shall promptly refer the
charge to the Civil Rights Division.
The Civil Rights Division shall deter-
mine if a Federal agency may have ju-
risdiction over the charge under sec-
tion 504 or title II, and, if so, shall refer
the charge to a section 504 agency or to
a designated agency with jurisdiction
over the complaint.

(b) Retention by the EEOC for inves-
tigation. (1) The EEOC shall retain a
charge for investigation when it deter-
mines that it has jurisdiction over the
charge under title I.

(2) Referral to an agency. Any charge
retained by the EEOC for investigation
and processing will be investigated and
processed under title I only, and will
not be deemed dual filed under section
504, except that ADA cause charges (as
defined in 29 CFR 1601.21) that also fall
within the jurisdiction of a section 504
agency and that the EEOC (or the Civil
Rights Division, if such a charge is
against a government, governmental
agency, or political subdivision) has
declined to litigate shall be referred to
the appropriate section 504 agency for
review of the file and any administra-
tive or other action deemed appro-
priate under section 504. Such charges
shall be deemed complaints, dual filed
under section 504, solely for the pur-
poses of the agency review and action
described in this paragraph. The date
of such dual filing shall be deemed to
be the date the complaint was received
by the EEOC.
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§ 37.8 Processing of complaints or
charges of employment discrimina-
tion filed with both the EEOC and a
section 504 agency.

(a) Procedures for handling dual-filed
complaints or charges. As between the
EEOC and a section 504 agency, except
as provided in paragraph (e) of this sec-
tion, a complaint or charge of employ-
ment discrimination that is dual filed
with both the EEOC and a section 504
agency shall be processed as follows:

(1) EEOC processing. The EEOC shall
investigate and process the charge
when the EEOC determines that it has
jurisdiction over the charge under title
I and the charge solely alleges employ-
ment discrimination against an indi-
vidual, unless the charging party elects
to have the section 504 agency process
the charge and the section 504 agency
receives a written request from the
complainant for section 504 agency
processing within twenty days of the
date of the notice letter required to be
sent pursuant to § 37.6(c)(2)(ii).

(2) Section 504 agency processing. A
section 504 agency shall investigate
and process the complaint when the
agency determines that it has jurisdic-
tion over the complaint under section
504, and:

(i) The complaint alleges discrimina-
tion in both employment and in other
practices or services of the respondent;
or

(ii) The complaint alleges a pattern
or practice of discrimination in em-
ployment; or

(iii) In the case of a complaint solely
alleging employment discrimination
against an individual, the complainant
elects to have a section 504 agency
process the complaint and the section
504 agency receives a written request
from the complainant for section 504
agency processing within twenty days
of the date of the notice letter required
to be sent pursuant to § 37.6(c)(2)(ii).

(b) Referral to the Civil Rights Division.
If the EEOC determines that it does
not have jurisdiction under title I, and
the section 504 agency determines that
it does not have jurisdiction under sec-
tion 504 or title II, the complaint or
charge shall be promptly referred to
the Civil Rights Division. The Civil
Rights Division shall determine if an-
other Federal agency may have juris-

diction over the complaint under sec-
tion 504 or title II, and, if so, shall
promptly refer the complaint to a sec-
tion 504 or a designated agency with ju-
risdiction over the complaint.

(c) Procedures for determining whether
a complaint or charge has been dual filed.
The EEOC and each agency with juris-
diction to investigate and process com-
plaints of employment discrimination
under section 504 shall jointly develop
procedures for determining whether
complaints or charges of discrimina-
tion have been dual filed with the
EEOC and with one or more other
agencies.

(d) Notification of deferral. The agency
required to process a dual-filed com-
plaint or charge under this section
shall notify the complainant or charg-
ing party and the respondent that the
complaint or charge was dual filed with
one or more other agencies and that
such other agencies have agreed to
defer processing and will take no fur-
ther action except as provided in § 37.10
or § 37.11, as applicable.

(e) Exceptions. When special cir-
cumstances make deferral as provided
in this section inappropriate, the
EEOC, and an agency with investiga-
tive authority under section 504, may
jointly determine to reallocate inves-
tigative responsibilities. Special cir-
cumstances include, but are not lim-
ited to, cases in which the EEOC has
already commenced its investigation
at the time that the agency discovers
that the complaint or charge is a dual-
filed complaint or charge in which the
complainant has elected section 504
processing, alleged discrimination in
both employment and in other prac-
tices or services of the respondent, or
alleged a pattern or practice of em-
ployment discrimination.

§ 37.9 Processing of complaints or
charges of employment discrimina-
tion filed with a designated agency
and either a section 504 agency, the
EEOC, or both.

(a) Designated agency processing. A
designated agency shall investigate
and process a complaint that has been
filed with it and with the EEOC, a sec-
tion 504 agency, or both, when either of
the following conditions is met:
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(1) The designated agency determines
that it has jurisdiction over the com-
plaint under title II and that neither
the EEOC nor a section 504 agency
(other than the designated agency, if
the designated agency is also a section
504 agency) has jurisdiction over the
complaint; or

(2) The designated agency determines
that it has jurisdiction over the com-
plaint under section 504 and the com-
plaint meets the requirements for proc-
essing by a section 504 agency set forth
in § 37.8(a)(2).

(b) Referral by a designated agency. A
designated agency that has jurisdiction
over a complaint solely under title II
(and not under section 504) shall for-
ward a complaint that has been filed
with it and with the EEOC, a section
504 agency, or both, to either the EEOC
or to a section 504 agency, as follows:

(1) If the designated agency deter-
mines that the EEOC is the sole agen-
cy, other than the designated agency,
with jurisdiction over the complaint,
the designated agency shall forward
the complaint to the EEOC for process-
ing under title I; or

(2) If the designated agency deter-
mines that the section 504 agency is
the sole agency, other than the des-
ignated agency, with jurisdiction over
the complaint, the designated agency
shall forward the complaint to the sec-
tion 504 agency for processing under
section 504; or

(3) If the designated agency deter-
mines that both the EEOC and a sec-
tion 504 agency have jurisdiction over
the complaint, the designated agency
shall forward the complaint to the
EEOC if it determines that the com-
plaint solely alleges employment dis-
crimination against an individual, or it
shall forward the complaint to the sec-
tion 504 agency if it determines that
the complaint meets the requirements
for processing by a section 504 agency
set out in § 37.8(a)(2)(i) or (a)(2)(ii).

§ 37.10 Section 504 agency review of
deferred complaints.

(a) Deferral by the section 504 agency.
When a section 504 agency refers a
complaint to the EEOC pursuant to
§ 37.6(c)(2) or when it is determined
that, as between the EEOC and a sec-
tion 504 agency, the EEOC is the agen-

cy that shall process a dual-filed com-
plaint or charge under § 37.8(a)(1) or
§ 37.8(e), the section 504 agency shall
defer further action until:

(1) The EEOC issues a no cause find-
ing and a notice of right-to-sue pursu-
ant to 29 CFR 1601.19; or

(2) The EEOC enters into a concilia-
tion agreement; or

(3) The EEOC issues a cause finding
and a notice of failure of conciliation
pursuant to 29 CFR 1601.21, and:

(i) If the recipient is not a govern-
ment, governmental agency, or politi-
cal subdivision, the EEOC completes
enforcement proceedings or issues a no-
tice of right-to-sue in accordance with
29 CFR 1601.28; or

(ii) If the recipient is a government,
governmental agency, or political sub-
division, the EEOC refers the charge to
the Civil Rights Division in accordance
with 29 CFR 1601.29, and the Civil
Rights Division completes enforcement
proceedings or issues a notice of right-
to-sue in accordance with 29 CFR
1601.28(d); or

(4) The EEOC or, when a case has
been referred pursuant to 29 CFR
1601.29, the Civil Rights Division, oth-
erwise resolves the charge.

(b) Notification of the deferring agency.
The EEOC or the Civil Rights Division,
as appropriate, shall notify the agency
that has deferred processing of the
charge upon resolution of any dual-
filed complaint or charge.

(c) Agency review. After receipt of no-
tification that the EEOC or the Civil
Rights Division, as appropriate, has re-
solved the complaint or charge, the
agency shall promptly determine what
further action by the agency is war-
ranted. In reaching that determina-
tion, the agency shall give due weight
to the findings and conclusions of the
EEOC and to those of the Civil Rights
Division, as applicable. If the agency
proposes to take an action inconsistent
with the EEOC’s or the Civil Rights Di-
vision’s findings and conclusions as to
whether a violation has occurred, the
agency shall notify in writing the As-
sistant Attorney General, the Chair-
man of the EEOC, and the head of the
EEOC office that processed the com-
plaint. In the written notification, the
agency shall state the action that it
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proposes to take and the basis of its de-
cision to take such action.

(d) Provision of information. Upon
written request, the EEOC or the Civil
Rights Division shall provide the sec-
tion 504 agency with any materials re-
lating to its resolution of the charge,
including its findings and conclusions,
investigative reports and files, and any
conciliation agreement.

§ 37.11 EEOC review of deferred
charges.

(a) Deferral by the EEOC. When it is
determined that a section 504 agency is
the agency that shall process a dual-
filed complaint or charge under
§ 37.8(a)(2) or § 37.8(e), the EEOC shall
defer further action until the section
504 agency takes one of the following
actions:

(1) Makes a finding that a violation
has not occurred;

(2) Enters into a voluntary compli-
ance agreement;

(3) Following a finding that a viola-
tion has occurred, refers the complaint
to the Civil Rights Division for judicial
enforcement and the Civil Rights Divi-
sion resolves the complaint;

(4) Following a finding that a viola-
tion has occurred, resolves the com-
plaint through final administrative en-
forcement action; or

(5) Otherwise resolves the charge.
(b) Notification of the EEOC. The sec-

tion 504 agency shall notify the EEOC
upon resolution of any dual-filed com-
plaint or charge.

(c) Agency review. After receipt of no-
tification that the section 504 agency
has resolved the complaint, the EEOC
shall promptly determine what further
action by the EEOC is warranted. In
reaching that determination, the EEOC
shall give due weight to the section 504
agency’s findings and conclusions. If
the EEOC proposes to take an action
inconsistent with the section 504 agen-
cy’s findings and conclusions as to
whether a violation has occurred, the
EEOC shall notify in writing the As-
sistant Attorney General, the Chair-
man of the EEOC, and the head of the
section 504 agency that processed the
complaint. In the written notification,
the EEOC shall state the action that it
proposes to take and the basis of its de-
cision to take such action.

(d) Provision of information. Upon
written request, the section 504 agency
shall provide the EEOC with any mate-
rials relating to its resolution of the
complaint, including its conclusions,
investigative reports and files, and any
voluntary compliance agreement.

§ 37.12 Standards.
In any investigation, compliance re-

view, hearing or other proceeding, the
standards used to determine whether
section 504 has been violated in a com-
plaint alleging employment discrimi-
nation shall be the standards applied
under title I of the ADA and the provi-
sions of sections 501 through 504, and
510, of the ADA, as such sections relate
to employment. Section 504 agencies
shall consider the regulations and ap-
pendix implementing title I of the
ADA, set forth at 29 CFR part 1630, and
case law arising under such regula-
tions, in determining whether a recipi-
ent of Federal financial assistance has
engaged in an unlawful employment
practice.

§ 37.13 Agency specific memoranda of
understanding.

When a section 504 agency amends its
regulations to make them consistent
with title I of the ADA, the EEOC and
the individual section 504 agency may
elect to enter into a memorandum of
understanding providing for the inves-
tigation and processing of complaints
dual filed under both section 504 and
title I of the ADA by the section 504
agency.

PART 39—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
THE DEPARTMENT OF JUSTICE

Sec.
39.101 Purpose.
39.102 Application.
39.103 Definitions.
39.104—39.109 [Reserved]
39.110 Self-evaluation.
39.111 Notice.
39.112—39.129 [Reserved]
39.130 General prohibitions against dis-

crimination.
39.131—39.139 [Reserved]
39.140 Employment.
39.141—39.148 [Reserved]
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39.149 Program accessibility: Discrimina-
tion prohibited.

39.150 Program accessibility: Existing fa-
cilities.

39.151 Program accessibility: New construc-
tion and alterations.

39.152—39.159 [Reserved]
39.160 Communications.
39.161—39.169 [Reserved]
39.170 Compliance procedures.

AUTHORITY: 29 U.S.C. 794.

SOURCE: Order No. 1065–84, 49 FR 35734,
Sept. 11, 1984, unless otherwise noted.

§ 39.101 Purpose.
This part effectuates section 119 of

the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the U.S. Postal Serv-
ice.

§ 39.102 Application.
This part applies to all programs or

activities conducted by the agency.

§ 39.103 Definitions.
For purposes of this part, the term—
Agency means the Department of Jus-

tice.
Assistant Attorney General means the

Assistant Attorney General, Civil
Rights Division, U.S. Department of
Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complaint Adjudication Officer means
the Complaint Adjudication Officer ap-

pointed by the Assistant Attorney Gen-
eral for Civil Rights.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment. As used
in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitorurinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’’ includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alcohol-
ism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
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limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Official or Responsible Official means
the Director of Equal Employment Op-
portunity for the Department of Jus-
tice or his or her designee.

Qualified handicapped person means—
(1) With respect to any agency pro-

gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture; or

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

Respondent means the organizational
unit in which a complainant alleges
that discrimination occurred.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93–516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95–602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

§§ 39.104—39.109 [Reserved]

§ 39.110 Self-evaluation.

(a) The agency shall, by October 11,
1985, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until October
11, 1987, maintain on file and make
available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§ 39.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the program or activities con-
ducted by the agency, and make such
information available to them in such
manner as the Attorney General finds
necessary to apprise such persons of
the protections against discrimination
assured them by section 504 and this
regulation.

§§ 39.112—39.129 [Reserved]

§ 39.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—
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(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination

under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activites in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§ 39.131—39.139 [Reserved]

§ 39.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.
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§§ 39.141—39.148 [Reserved]

§ 39.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§ 39.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§ 39.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§ 39.150(a) would result in such alter-
ations or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
Attorney General or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section

through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is not required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-
tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151–4157), and any regulations
implementing it. In choosing among
available methods for meeting the re-
quirements of this section, the agency
shall give priority to those methods
that offer programs and activities to
qualified handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
December 10, 1984, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by October 11, 1987, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
April 11, 1985, a transition plan setting
forth the steps necessary to complete
such changes. The agency shall provide
an opportunity to interested persons,
including handicapped persons or orga-
nizations representing handicapped
persons, to participate in the develop-
ment of the transition by submitting
comments (both oral and written). A
copy of the tansition plan shall be
made available for public inspection.
The plan shall, at a minimum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;
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(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§ 39.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151–4157), as established
in 41 CFR 101–19.600 to 101–19.607, apply
to buildings covered by this section.

§§ 39.152—39.159 [Reserved]

§ 39.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with § 39.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the Attorney General or his or
her designee after considering all agen-
cy resources available for use in the
funding and operation of the conducted
program or activity, and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, handicapped persons
receive the benefits and services of the
program or activity.

§§ 39.161—39.169 [Reserved]

§ 39.170 Compliance procedures.

(a) Applicability. Except as provided
in paragraph (b) of this section, this
section applies to all allegations of dis-
crimination on the basis of handicap in
programs or activities conducted by
the agency.

(b) Employment complaints. The agen-
cy shall process complaints alleging
violations of section 504 with respect to
employment according to the proce-
dures established by the Equal Employ-
ment Opportunity Commission in 29
CFR part 1613 pursuant to section 501
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of the Rehabilitation Act of 1973 (29
U.S.C. 791).

(c) Responsible Official. The Respon-
sible Official shall coordinate imple-
mentation of this section.

(d) Filing a complaint—(1) Who may
file. (i) Any person who believes that he
or she has been subjected to discrimi-
nation prohibited by this part may by
him or herself or by his or her author-
ized representative file a complaint
with the Official. Any person who be-
lieves that any specific class of persons
has been subjected to discrimination
prohibited by this part and who is a
member of that class or the authorized
representative of a member of that
class may file a complaint with the Of-
ficial.

(ii) Before filing a complaint under
this section, an inmate of a Federal
penal institution must exhaust the Bu-
reau of Prisons Administrative Remedy
Procedure as set forth in 28 CFR part
542.

(2) Confidentiality. The Official shall
hold in confidence the identity of any
person submitting a complaint, unless
the person submits written authoriza-
tion otherwise, and except to the ex-
tent necessary to carry out the pur-
poses of this part, including the con-
duct of any investigation, hearing, or
proceeding under this part.

(3) When to file. Complaints shall be
filed within 180 days of the alleged act
of discrimination, except that com-
plaints by inmates of Federal penal in-
stitutions shall be filed within 180 days
of the final administrative decision of
the Bureau of Prisons under 28 CFR
part 542. The Official may extend this
time limit for good cause shown. For
purposes of determining when a com-
plaint is timely filed under this sub-
paragraph, a complaint mailed to the
agency shall be deemed filed on the
date it is postmarked. Any other com-
plaint shall be deemed filed on the date
it is received by the agency.

(4) How to file. Complaints may be de-
livered or mailed to the Attorney Gen-
eral, the Responsible Official, or agen-
cy officials. Complaints should be sent
to the Director for Equal Employment
Opportunity, U.S. Department of Jus-
tice, 10th and Pennsylvania Avenue,
NW., Room 1232, Washington, DC 20530.
If any agency official other than the

Official receives a complaint, he or she
shall forward the complaint to the Offi-
cial immediately.

(e) Notification to the Architectural and
Transportation Barriers Compliance
Board. The agency shall promptly send
to the Architectural and Transpor-
tation Barriers Compliance Board a
copy of any complaint alleging that a
building or facility that is subject to
the Architectural Barriers Act of 1968,
as amended (42 U.S.C. 4151–4157), or sec-
tion 502 of the Rehabilitation Act, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons. The agency shall delete
the identity of the complainant from
the copy of the complaint.

(f) Acceptance of complaint. (1) The Of-
ficial shall accept a complete com-
plaint that is filed in accordance with
paragraph (d) of this section and over
which the agency has jurisdiction. The
Official shall notify the complainant
and the respondent of receipt and ac-
ceptance of the complaint.

(2) If the Official receives a com-
plaint that is not complete, he or she
shall notify the complainant, within 30
days of receipt of the incomplete com-
plaint, that additional information is
needed. If the complainant fails to
complete the complaint within 30 days
of receipt of this notice, the Official
shall dismiss the complaint without
prejudice.

(3) If the Official receives a com-
plaint over which the agency does not
have jurisdiction, the Official shall
promptly notify the complainant and
shall make reasonable efforts to refer
the complaint to the appropriate Gov-
ernment entity.

(g) Investigation/conciliation. (1) With-
in 180 days of the receipt of a complete
complaint, the Official shall complete
the investigation of the complaint, at-
tempt informal resolution, and, if no
informal resolution is achieved, issue a
letter of findings.

(2) The Official may require agency
employees to cooperate in the inves-
tigation and attempted resolution of
complaints. Employees who are re-
quired by the Official to participate in
any investigation under this section
shall do so as part of their official du-
ties and during the course of regular
duty hours.
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(3) The Official shall furnish the com-
plainant and the respondent a copy of
the investigative report promptly after
receiving it from the investigator and
provide the complainant and respond-
ent with an opportunity for informal
resolution of the complaint.

(4) If a complaint is resolved infor-
mally, the terms of the agreement
shall be reduced to writing and made
part of the complaint file, with a copy
of the agreement provided to the com-
plainant and respondent. The written
agreement may include a finding on
the issue of discrimination and shall
describe any corrective action to which
the complainant and respondent have
agreed.

(h) Letter of findings. If an informal
resolution of the complaint is not
reached, the Official shall, within 180
days of receipt of the complete com-
plaint, notify the complainant and the
respondent of the results of the inves-
tigation in a letter sent by certified
mail, return receipt requested, contain-
ing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found;

(3) A notice of the right of the com-
plainant and respondent to appeal to
the Complaint Adjudication Officer;
and

(4) A notice of the right of the com-
plainant and respondent to request a
hearing.

(i) Filing an appeal. (1) Notice of ap-
peal to the Complaint Adjudication Of-
ficer, with or without a request for
hearing, shall be filed by the complain-
ant or the respondent with the Respon-
sible Official within 30 days of receipt
from the Official of the letter required
by paragraph (h) of this section.

(2) If a timely appeal without a re-
quest for hearing is filed by a party,
any other party may file a written re-
quest for hearing within the time limit
specified in paragraph (i)(1) of this sec-
tion or within 10 days of the date on
which the first timely appeal without a
request for hearing was filed, which-
ever is later.

(3) If no party requests a hearing, the
Responsible Official shall promptly
transmit the notice of appeal and in-

vestigative record to the Complaint
Adjudication Officer.

(4) If neither party files an appeal
within the time prescribed in para-
graph (i)(1) of this section, the Respon-
sible Official shall certify that the let-
ter of findings is the final agency deci-
sion on the complaint at the expiration
of that time.

(j) Acceptance of appeal. The Respon-
sible Official shall accept and process
any timely appeal. A party may appeal
to the Complaint Adjudication Officer
from a decision of the Official that an
appeal is untimely. This appeal shall be
filed within 15 days of receipt of the de-
cision from the Official.

(k) Hearing. (1) Upon a timely request
for a hearing, the Responsible Official
shall appoint an administrative law
judge to conduct the hearing. The ad-
ministrative law judge shall issue a no-
tice to all parties specifying the date,
time, and place of the scheduled hear-
ing. The hearing shall be commenced
no earlier than 15 days after the notice
is issued and no later than 60 days after
the request for a hearing is filed, unless
all parties agree to a different date.

(2) The complainant and respondent
shall be parties to the hearing. Any in-
terested person or organization may
petition to become a party or amicus
curiae. The administrative law judge
may, in his or her discretion, grant
such a petition if, in his or her opinion,
the petitioner has a legitimate interest
in the proceedings and the participa-
tion will not unduly delay the outcome
and may contribute materially to the
proper disposition of the proceedings.

(3) The hearing, decision, and any ad-
ministrative review thereof shall be
conducted in conformity with 5 U.S.C.
554–557 (sections 5–8 of the Administra-
tive Procedure Act). The administra-
tive law judge shall have the duty to
conduct a fair hearing, to take all nec-
essary action to avoid delay, and to
maintain order. He or she shall have all
powers necessary to these ends, includ-
ing (but not limited to) the power to—

(i) Arrange and change the date,
time, and place of hearings and pre-
hearing conferences and issue notice
thereof;

(ii) Hold conferences to settle, sim-
plify, or determine the issues in a hear-
ing, or to consider other matters that
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may aid in the expeditious disposition
of the hearing;

(iii) Require parties to state their po-
sition in writing with respect to the
various issues in the hearing and to ex-
change such statements with all other
parties;

(iv) Examine witnesses and direct
witnesses to testify;

(v) Receive, rule on, exclude, or limit
evidence;

(vi) Rule on procedural items pending
before him or her; and

(vii) Take any action permitted to
the administrative law judge as au-
thorized by this part or by the provi-
sions of the Administrative Procedure
Act (5 U.S.C. 551–559).

(4) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this paragraph, but rules or
principles designed to assure produc-
tion of credible evidence and to subject
testimony to cross-examination shall
be applied by the administrative law
judge whenever reasonably necessary.
The administrative law judge may ex-
clude irrelevant, immaterial, or unduly
repetitious evidence. All documents
and other evidence offered or taken for
the record shall be open to examina-
tion by the parties, and opportunity
shall be given to refute facts and argu-
ments advanced on either side of the
issues. A transcript shall be made of
the oral evidence except to the extent
the substance thereof is stipulated for
the record. All decisions shall be based
upon the hearing record.

(5) The costs and expenses for the
conduct of a hearing shall be allocated
as follows:

(i) Persons employed by the agency,
shall, upon request to the agency by
the administrative law judge, be made
available to participate in the hearing
and shall be on official duty status for
this purpose. They shall not receive
witness fees.

(ii) Employees of other Federal agen-
cies called to testify at a hearing shall,
at the request of the administrative
law judge and with the approval of the
employing agency, be on official duty
status during any period of absence
from normal duties caused by their tes-
timony, and shall not receive witness
fees.

(iii) The fees and expenses of other
persons called to testify at a hearing
shall be paid by the party requesting
their appearance.

(iv) The administrative law judge
may require the agency to pay travel
expenses necessary for the complainant
to attend the hearing.

(v) The respondent shall pay the re-
quired expenses and charges for the ad-
ministrative law judge and court re-
porter.

(vi) All other expenses shall be paid
by the party, the intervening party, or
amicus curiae incurring them.

(6) The administrative law judge
shall submit in writing recommended
findings of fact, conclusions of law, and
remedies to all parties and the Com-
plaint Adjudication Officer within 30
days after receipt of the hearing tran-
scripts, or within 30 days after the con-
clusion of the hearing if no transcript
is made. This time limit may be ex-
tended with the permission of the Com-
plaint Adjudication Officer.

(7) Within 15 days after receipt of the
recommended decision of the adminis-
trative law judge, any party may file
exceptions to the decision with the
Complaint Adjudication Officer. There-
after, each party will have ten days to
file reply exceptions with the Officer.

(l) Decision. (1) The Complaint Adju-
dication Officer shall make the deci-
sion of the agency based on informa-
tion in the investigative record and, if
a hearing is held, on the hearing
record. The decision shall be made
within 60 days of receipt of the trans-
mittal of the notice of appeal and in-
vestigative record pursuant to
§ 39.170(i)(3) or after the period for fil-
ing exceptions ends, whichever is appli-
cable. If the Complaint Adjudication
Officer determines that he or she needs
additional information from any party,
he or she shall request the information
and provide the other party or parties
an opportunity to respond to that in-
formation. The Complaint Adjudica-
tion Officer shall have 60 days from re-
ceipt of the additional information to
render the decision on the appeal. The
Complaint Adjudication Officer shall
transmit his or her decision by letter
to the parties. The decision shall set
forth the findings, remedial action re-
quired, and reasons for the decision. If
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the decision is based on a hearing
record, the Complaint Adjudication Of-
ficer shall consider the recommended
decision of the administrative law
judge and render a final decision based
on the entire record. The Complaint
Adjudication Officer may also remand
the hearing record to the administra-
tive law judge for a fuller development
of the record.

(2) Any respondent required to take
action under the terms of the decision
of the agency shall do so promptly. The
Official may require periodic compli-
ance reports specifying—

(i) The manner in which compliance
with the provisions of the decision has
been achieved;

(ii) The reasons any action required
by the final decision has not yet been
taken; and

(iii) The steps being taken to ensure
full compliance.
The Complaint Adjudication Officer
may retain responsibility for resolving
disagreements that arise between the
parties over interpretation of the final
agency decision, or for specific adju-
dicatory decisions arising out of imple-
mentation.

EDITORIAL NOTE: For the convenience of
the user, the ‘‘Supplementary Information’’
portion of the document published at 49 FR
35724, Sept. 11, 1984, is set forth below:
SUPPLEMENTARY INFORMATION: On De-
cember 16, 1983, the Department of Justice
published a Notice of Proposed Rulemaking
(NPRM) for the enforcement of section 504 of
the Rehabilitation Act of 1973, as amended,
which prohibits discrimination on the basis
of handicap, as it applies to programs and ac-
tivities conducted by the Department of Jus-
tice. 48 FR 55996. Shortly after the NPRM
was published, the Department received a
number of preliminary comments from
handicapped individuals and from organiza-
tions representing handicapped individuals.
The tone and nature of these comments indi-
cated to the Department that some of the
regulatory provisions of the NPRM were
being misunderstood. As a result, the De-
partment, on March 1, 1984, published a Sup-
plementary Notice further explaining the
NPRM and requesting comments on possible
revisions to the original NPRM. 49 FR 7792.

By April 16, 1984, close of the comment pe-
riod, the Department received 1,194 com-
ments. Two hundred and six of these com-
ments also addressed the supplemental no-
tice. Over 90% of the comments that the De-
partment received came from individuals
(908), most frequently handicapped persons,

and from organizations representing the in-
terests of handicapped persons (180). The De-
partment received comments from all fifty
states, the District of Columbia, Puerto
Rico, Canada, and Denmark. Most of the
comments that the Department received
were general in nature. The Department re-
ceived 721 comments based on a form letter.
This form letter, written before issuance of
the Supplemental Notice, expressed dismay
at the inclusion of the regulation’s ‘‘undue
financial and administrative burdens’’ lan-
guage, asserted that the Department was im-
posing a lesser requirement on the Federal
government than on recipients of Federal as-
sistance, and requested that the regulation
be withdrawn. This form letter did not con-
tain any substantive or detailed analysis. In
fact, only 55 of the 1,194 comments contained
specific, detailed analysis of the Depart-
ment’s proposal.

The Department read and analyzed each
comment. Each comment was then sub-
divided according to one or more of over 90
issue categories. Because comments often
addressed, even in general terms, more than
one issue, the 1,194 comments were trans-
lated into 4,256 issue-specific comments. The
decisions that the Department made in re-
sponse to these comments, however, were
not made on the basis of the number of com-
menters addressing any one point but on a
thorough consideration of the merits of the
points of view expressed in the comments.
Copies of the written comments will remain
available for public inspection in Room 854
of the HOLC Building, 320 First Street, NW.,
Washington, DC from 9:00 a.m. to 5:30 p.m.,
Monday through Friday, except for legal
holidays, until November 13, 1984.

Section 504 requires that regulations that
apply to the programs and activities of Fed-
eral executive agencies shall be submitted to
the appropriate authorizing committees of
Congress and that such regulations may take
effect no earlier than the thirtieth day after
they have been so submitted. The Depart-
ment has today submitted this regulation to
the Senate Committee on Labor and Human
Resources and its Subcommittee on the
Handicapped and the House Committee on
Education and Labor and its Subcommittee
on Select Education pursuant to the terms of
section 504. The regulation will become effec-
tive on October 11, 1984.

This rule applies to all programs and ac-
tivities conducted by the Department of Jus-
tice. Thus, this rule regulates the activities
of over 30 separate subunits in the Depart-
ment, including, for example, the Federal
Bureau of Investigation, the Drug Enforce-
ment Administration, the Immigration and
Naturalization Service, the Bureau of Pris-
ons, Federal Prison Industries, and the
United States Attorneys.
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BACKGROUND

The purpose of this rule is to provide for
the enforcement of section 504 of the Reha-
bilitation Act of 1973, as amended (29 U.S.C.
794), as it applies to programs and activities
conducted by the Department of Justice
(DOJ). As amended by the Rehabilitation,
Comprehensive Services, and Developmental
Disabilities Amendments of 1978 (Sec. 119,
Pub. L. 95–602, 92 Stat. 2982), section 504 of
the Rehabilitation Act of 1973 states that:

No otherwise qualified handicapped indi-
vidual in the United States, . . . shall, solely
by reason of his handicap, be excluded from
the participation in, be denied the benefits
of, or be subjected to discrimination under
any program or activity receiving Federal fi-
nancial assistance or under any program or
activity conducted by any Executive agency or
by the United States Postal Service. The head of
each such agency shall promulgate such regula-
tions as may be necessary to carry out the
amendments to this section made by the Reha-
bilitation, Comprehensive Services, and Develop-
mental Disabilities Act of 1978. Copies of any
proposed regulation shall be submitted to appro-
priate authorizing committees of the Congress,
and such regulation may take effect no earlier
than the thirtieth day after the date on which
such regulation is so submitted to such commit-
tees.
(29 U.S.C. 794) (amendment italicized).

The substantive nondiscrimination obliga-
tions of the agency, as set forth in this rule,
are identical, for the most part, to those es-
tablished by Federal regulations for pro-
grams or activities receiving Federal finan-
cial assistance. See 28 CFR part 41 (section
504 coordination regulation for federally as-
sisted programs). This general parallelism is
in accord with the intent expressed by sup-
porters of the 1978 amendment in floor de-
bate, including its sponsor, Rep. James M.
Jeffords, that the Federal government
should have the same section 504 obligations
as recipients of Federal financial assistance.
124 Cong. Rec. 13,901 (1978) (remarks of Rep.
Jeffords); 124 Cong. Rec. E2668, E2670 (daily
ed. May 17, 1984) id., 124 Cong. Rec. 13,897 (re-
marks of Rep. Brademas); id. at 38,552 (re-
marks of Rep. Sarasin).

Nine hundred and two comments that the
Department received agreed that the obliga-
tions of section 504 for federally conducted
programs should be identical to those devel-
oped by the Federal agencies over the past
seven years for federally assisted programs.
These commenters, however, objected to any
language differences between the Depart-
ment’s proposed rule for federally conducted
programs and the Department’s section 504
coordination regulation for federally as-
sisted programs (28 CFR part 41). The com-
menters asserted that a number of language
differences that the Department had pro-
posed created less stringent standards for

the Federal government than those applied
to recipients of Federal assistance under sec-
tion 504. They wrote that such a result could
not be justified by Executive Order 12250, by
the wording of the statute itself, nor by the
legislative history of the 1978 amendments.

The commenters appear to have misunder-
stood the basis for inclusion of the new lan-
guage in the DOJ regulation. The changes in
this regulation are based on the Supreme
Court’s decision in Southeastern Community
College v. Davis, 442 U.S. 397 (1979), and the
subsequent circuit court decisions interpret-
ing Davis and section 504. See Dopico v.
Goldschmidt, 687 F.2d 644 (2d Cir. 1982); Amer-
ican Public Transit Association v. Lewis, 655
F.2d 1272 (D.C. Cir. 1981) (APTA); see also
Rhode Island Handicapped Action Committee v.
Rhode Island Public Transit Authority, 718 F.2d
490 (1st Cir. 1983).

Some commenters questioned the use of
Davis as justification for the inclusion of the
new provisions in the federally conducted
regulation. They noted that the Department
had not included these changes when, subse-
quent to the Davis decision, it issued a regu-
lation implementing section 504 in programs
receiving Federal financial assistance from
this Department. The Department’s section
504 federally assisted regulation, however,
was issued prior to the D.C. circuit’s decision
in APTA. In APTA, the Department had ar-
gued a position similar to that advocated by
the commenters. Judge Abner Mikva’s deci-
sion in APTA clearly rejected the Depart-
ment’s position in that case. Other circuit
court decisions followed the APTA interpre-
tation of Davis. Since these decisions, the
Department has interpreted its section 504
regulation for federally assisted programs in
a manner consistent with the language of
this final rule. The Department believes that
judicial interpretation of section 504 compels
it to incorporate the new language in the
federally conducted regulation.

Incorporation of these changes, therefore,
makes this section 504 federally conducted
regulation consistent with the Federal gov-
ernment’s section 504 federally assisted regu-
lations. Because many of these federally as-
sisted regulations were issued prior to the
judicial interpretations of Davis and its prog-
eny, their language does not reflect the in-
terpretation of section 504 provided by the
Supreme Court and by the various circuit
courts. Of course, these federally assisted
regulations must be interpreted to reflect
the holdings of the Federal judiciary. Hence
the Department believes that there are no
significant differences between this final
rule for federally conducted programs and
the Federal government’s interpretation of
section 504 regulations for federally assisted
programs.

This regulation has been reviewed by the
Equal Employment Opportunity Commission
under Executive Order 12067 (43 FR 28967, 3
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CFR, 1978 Comp., p. 206). It is not a major
rule within the meaning of Executive Order
12291 (46 FR 13193, 3 CFR, 1981 Comp., p. 127)
and, therefore, a regulatory impact analysis
has not been prepared. This regulation does
not have an impact on small entities. It is
not, therefore, subject to the Regulatory
Flexibility Act (5 U.S.C. 601–612).

SECTION-BY-SECTION ANALYSIS AND RESPONSE
TO COMMENTS

Section 39.101 Purpose

Section 39.101 states the purpose of the
rule, which is to effectuate section 119 of the
Rehabilitation, Comprehensive Services, and
Developmental Disabilities Amendments of
1978, which amended section 504 of the Reha-
bilitation Act of 1973 to prohibit discrimina-
tion on the basis of handicap in programs or
activities conducted by Executive agencies
or the United States Postal Service.

The Department received no comments on
this section and it remains unchanged from
the Department’s proposed rule.

Section 39.102 Application

The regulation applies to all programs or
activities conducted by the Department of
Justice. Under this section, a federally con-
ducted program or activity is, in simple
terms, anything a Federal agency does.
Aside from employment, there are two major
categories of federally conducted programs
or activities covered by this regulation:
those involving general public contact as
part of ongoing agency operations and those
directly administered by the Department for
program beneficiaries and participants. Ac-
tivities in the first part include communica-
tion with the public (telephone contacts, of-
fice walk-ins, or interviews) and the public’s
use of the Department’s facilities (cafeteria,
library). Activities in the second category
include programs that provide Federal serv-
ices or benefits (immigration activities, op-
eration of the Federal prison system). No
comments were received on this section.

Section 39.103 Definitions

The Department received 469 comments on
the definitions section. Most of the com-
ment, however, concentrated on the defini-
tion of ‘‘qualified handicapped person.’’

‘‘Agency’’ is defined as the Department of
Justice.

‘‘Assistant Attorney General.’’ ‘‘Assistant
Attorney General’’ refers to the Assistant
Attorney General, Civil Rights Division,
United States Department of Justice.

‘‘Auxiliary aids.’’ ‘‘Auxiliary aids’’ means
services or devices that enable persons with
impaired sensory, manual, or speaking skills
to have an equal opportunity to participate
in and enjoy the benefits of the agency’s pro-
grams or activities. The definition provides

examples of commonly used auxiliary aids.
Auxiliary aids are addressed in § 39.160(a)(1).
Comments on the definition of ‘‘auxiliary
aids’’ are discussed in connection with that
section.

‘‘Complete complaint.’’ ‘‘Complete com-
plaint’’ is defined to include all the informa-
tion necessary to enable the agency to inves-
tigate the complaint. The definition is nec-
essary, because the 180 day period for the
agency’s investigation (see § 39.170(g)) begins
when it receives a complete complaint.

‘‘Facility.’’ The definition of ‘‘facility’’ is
similar to that in the section 504 coordina-
tion regulation for federally assisted pro-
grams, 28 CFR 41.3(f), except that the term
‘‘rolling stock or other conveyances’’ has
been added and the phrase ‘‘or interest in
such property’’ has been deleted.

Twenty commenters on the NPRM ob-
jected to the omission of the phrase ‘‘or in-
terest in such property’’ from the definition
of ‘‘facility.’’ As explained in the Supple-
mental Notice, the term ‘‘facility,’’ as used
in this regulation, refers to structures, and
does not include intangible property rights.
The definition, therefore, has no effect on
the scope of coverage of programs, including
those conducted in facilities not included in
the definition. The phrase has been omitted
because the requirement that facilities be
accessible would be a logical absurdity if ap-
plied to a lease, life estate, mortgage, or
other intangible property interest. The regu-
lation applies to all programs and activities
conducted by the agency regardless of
whether the facility in which they are con-
ducted is owned, leased, or used on some
other basis by the agency. Sixty commenters
supported the clarification of this issue in
the Supplemental Notice.

‘‘Handicapped person.’’ The definition of
‘‘handicapped person’’ has been revised to
make it identical to the definition appearing
in the section 504 coordination regulation for
federally assisted programs (28 CFR 41.31). In
its NPRM, the Department omitted the list
of physical or mental impairments included
in the definition of ‘‘handicapped persons.’’
The Department received 19 negative com-
ments on this omission, and, in the Supple-
mental Notice, requested comments on
whether it should be re-inserted. On the
basis of the comments received, we have in-
cluded the list in the final rule.

‘‘Qualified handicapped person’’ The defini-
tion of ‘‘qualified handicapped person’’ is a
revised version of the definition appearing in
the section 504 coordination regulation for
federally assisted programs (28 CFR 41.32).

Subparagraph (1) of the definition states
that a ‘‘qualified handicapped person’’ with
regard to any program under which a person
is required to perform services or to achieve
a level of accomplishment is a handicapped
person who can achieve the purpose of the
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program without modifications in the pro-
gram that the agency can demonstrate
would result in a fundamental alteration in
its nature. This definition is based on the
Supreme Court’s Davis decision.

In Davis, the Court ruled that a hearing-
impaired applicant to a nursing school was
not a ‘‘qualified handicapped person’’ be-
cause her hearing impairment would prevent
her from participating in the clinical train-
ing portion of the program. The Court found
that, if the program were modified so as to
enable the respondent to participate (by ex-
empting her from the clinical training re-
quirements), ‘‘she would not receive even a
rough equivalent of the training a nursing
program normally gives.’’ 442 U.S. at 410. It
also found that ‘‘the purpose of [the] pro-
gram was to train persons who could serve
the nursing profession in all customary
ways,’’ id. at 413, and that the respondent
would be unable, because of her hearing im-
pairment, to perform some functions ex-
pected of a registered nurse. It therefore con-
cluded that the school was not required by
section 504 to make such modifications that
would result in ‘‘a fundamental alteration in
the nature of the program.’’ Id. at 410.

The Department incorporated the Court’s
language in the definition of ‘‘qualified
handicapped person’’ in order to make clear
that such a person must be able to partici-
pate in the program offered by the agency.
The agency is required to make modifica-
tions in order to enable a handicapped appli-
cant to participate, but is not required to
offer a program of a fundamentally different
nature. The test is whether, with appropriate
modifications, the applicant can achieve the
purpose of the program offered; not whether
the applicant could benefit or obtain results
from some other program that the agency
does not offer. Although the revised defini-
tion allows exclusion of some handicapped
people from some programs, it requires that
a handicapped person who is capable of
achieving the purpose of the program must
be accommodated, provided that the modi-
fications do not fundamentally alter the na-
ture of the program.

Two hundred and forty-four commenters
objected to this revised definition for a vari-
ety of reasons. Several commenters stated
that the Department incorrectly used Davis
as the justification for explaining the dif-
ferences between the federally assisted and
the federally conducted regulations because
the Supreme Court upheld the validity of the
existing regulations in Consolidated Rail
Corp. v. Darrone, 104 S. Ct. 1248 (1984). This
view misunderstands the Court’s actions in
Darrone. In that case the Court ruled on a se-
ries of issues, the most important of which
was under what circumstances section 504
applied to employment discrimination by re-
cipients. The Court did not concern itself ei-
ther directly or indirectly with the defini-

tion of ‘‘qualified handicapped person’’ or
whether section 504 included limitations
based on ‘‘undue financial and administra-
tive burdens.’’

Many commenters stated that the proposal
would change the definition of qualified
handicapped person for employment. ‘‘Quali-
fied handicapped person’’ is defined for pur-
poses of employment in 29 CFR 1613.702(f),
which is made applicable to this part by
§ 39.140. Nothing in this part changes existing
regulations applicable to employment.

Many commenters assumed that the defini-
tion would have the effect of placing on the
handicapped person the burden of proving
that he or she is qualified. The definition has
been revised to make it clear that the agen-
cy has the burden of demonstrating that a
proposed modification would constitute a
fundamental alteration in the nature of its
program or activity. Furthermore, in dem-
onstrating that a modification would result
in such an alteration, the agency must fol-
low the procedures established in
§§39.150(a)(2) and 39.160(d), which are dis-
cussed below, for demonstrating that an ac-
tion would result in undue financial and ad-
ministrative burdens. That is, the decision
must be made by the agency head or his or
her designee in writing after consideration of
all resources available for the program or ac-
tivity and must be accompanied by an expla-
nation of the reasons for the decision. If the
agency head determines that an action
would result in a fundamental alteration,
the agency must consider options that would
enable the handicapped person to achieve the
purpose of the program but would not result
in such an alteration.

Some commenters said that the definition
of ‘‘qualified handicapped person’’ places
handicapped persons in a ‘‘Catch-22’’ situa-
tion: because only qualified handicapped per-
sons are protected by the statute, a deter-
mination that a person is not qualified would
make enforcement remedies unavailable to
that person. This concern is misplaced. If the
Department determined that a handicapped
person was not ‘‘qualified,’’ the person could
use the procedures established by § 39.170 to
challenge that determination, just as he or
she could challenge any other decision by
the agency that he or she believed to be dis-
criminatory.

Many commenters argued that the defini-
tion of ‘‘qualified handicapped person’’ con-
fused what should be two separate inquiries:
whether a person meets essential eligibility
requirements and, if so, whether accommo-
dation is required. They argued that the ref-
erence to ‘‘fundamental alteration’’ in the
definition focuses attention on accommoda-
tions rather than on a handicapped person’s
abilities. As another commenter noted, how-
ever, the Supreme Court in Davis developed
the ‘‘fundamental alteration’’ language in a
decision that was determining the nature
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and scope of what constitutes a qualified
handicapped person. The Department contin-
ues to believe that the concept of ‘‘qualified
handicapped person’’ properly encompasses
both the notion of ‘‘essential eligibility re-
quirements’’ and the notion of program
modifications that might fundamentally
alter a program.

Some commenters argued that our analy-
sis of Davis was inappropriate because Davis
was decided on the basis of individual facts
unique to that case or because Davis involved
federally assisted and not federally con-
ducted programs. While cases are decided on
the basis of specific factual situations,
courts, especially the Supreme Court, de-
velop general principles of law for use in ana-
lyzing facts. The Davis decision was the Su-
preme Court’s first comprehensive view of
section 504, a major new civil rights statute.
The Davis holding, that a person who cannot
achieve the purpose of a program without
fundamental changes in its nature is not a
‘‘qualified handicapped person,’’ is a general
principle, a statement by the Court on how
it views section 504. It is therefore necessary
to reflect it in the Department’s regulation.

Subparagraph (2) of the definition adopts
the existing definition in the coordination
regulation of ‘‘qualified handicapped person’’
with respect to services for programs receiv-
ing Federal financial assistance (28 CFR
41.32(b)). Under this part of the definition, a
qualified handicapped person is a handi-
capped person who meets the essential eligi-
bility requirements for participation in the
program or activity.

‘‘Section 504.’’ This definition makes clear
that, as used in this regulation, ‘‘section 504’’
applies only to programs or activities con-
ducted by the agency and not to programs or
activities to which it provides Federal finan-
cial assistance.

Section 39.110 Self-evaluation

This section requires that the agency con-
duct a self-evaluation of its compliance with
section 504 within one year of the effective
date of this regulation. The self-evaluation
requirement is present in the existing sec-
tion 504 coordination regulation for pro-
grams or activities receiving Federal finan-
cial assistance (28 CFR 41.5(b)(2)). Experience
has demonstrated the self-evaluation process
to be a valuable means of establishing a
working relationship with handicapped per-
sons that promotes both effective and effi-
cient implementation of section 504.

In response to preliminary comments that
the proposed rule had no specific criteria for
conducting a self-evaluation, we requested
comment on a proposed alternative in our
Supplemental Notice (49 FR 7792). We re-
ceived 64 comments, 57 of which were posi-
tive. The comments generally favored adop-
tion of the alternative section, instead of the
proposed section. We agree.

With respect to the applicability of the
Federal Advisory Committee Act (5 U.S.C.
App. 1 et seq.) (FACA), several comments
were received. They argued that the FACA is
not intended to apply to meetings with a
self-evaluation group comprised of private
individuals because they are rather
unstructured, ad hoc meetings.

Authority for interpreting FACA was dele-
gated to the General Services Administra-
tion (GSA) by Executive Order 12024 in 1977.
Regulations issued by GSA place specific
limitations on the scope of the Act by delin-
eating examples of meetings or groups not
covered. 41 CFR part 101–6. GSA identified a
major issue in the promulgation of the regu-
lations to be the extent of applicability of
the Act

Some commenters believe, as a matter of
general policy, that advisory groups which
are not formally structured, which do not
have a continuing existence, which meet to
deal with specific issues, and whose meetings
do not constitute an established pattern of
conduct should not be covered under the Act.
* * * This rule reflects our judgment that
the exclusion of certain non-recurring meet-
ings from the Act’s coverage is fully consist-
ent with the statute, its legislative history,
and judicial interpretation. * * * The in-
terim rule provides guidance for those meet-
ings between Federal officials and non-Fed-
eral individuals which do not fall within the
scope of the Act, and for which a charter and
consultation with GSA is not required.

48 FR 19324 (Preamble to interim rules).

The regulations define ‘‘advisory commit-
tee’’ in pertinent part as:

Any committee, board, commission, coun-
cil, conference, panel, task force or other
similar group * * * established by * * * or
utilized by * * * any agency official for the
purpose of obtaining advice or recommendations
on issues or policy which are within the scope
of his or her responsibilities.

41 CFR 101–6. 1003 (emphasis added).

In turn, ‘‘utilized’’ is defined in pertinent
part as a

group * * * which * * * agency official(s)
adopts, such as through institutional ar-
rangements, as a preferred source from which
to obtain advice or recommendations on a spe-
cific issue or policy within the scope of his or
her responsibilities in the same manner as
that individual would obtain advice or rec-
ommendations from an established advisory
committee.

41 CFR 101–6.1003 (emphasis added).

The GSA regulation further provides that
the Act does not apply to

(g) Any meeting initiated by the President
or one or more Federal official [sic] for the
purpose of obtaining advice or recommenda-
tions from one individual;

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00654 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



661

Department of Justice Pt. 39, Editorial Note

(h) Except with respect to established advi-
sory committees:

(1) Any meeting with a group initiated by
the President or one or more Federal offi-
cial(s) for the purpose of exchanging facts or
information; or

(2) Any meeting initiated by a group with
the President or one or more Federal offi-
cial(s) for the purpose of expressing the
group’s view, provided that the President or
Federal official(s) does not use the group as
a preferred source of advice or recommenda-
tions;

* * * * *

(j) Any meeting initiated by a Federal offi-
cial(s) with more than one individual for the
purpose of obtaining the advice of individual
attendees and not for the purpose of utilizing
the group to obtain consensus advice or rec-
ommendations.

41 CFR 101–6.1004 (g), (h), and (j).

This final rule provides that the agency
shall provide an opportunity for interested
persons, including handicapped persons or
organizations representing handicapped per-
sons, to participate in the self-evaluation
process and development of transition plans
by submitting comments (both oral and writ-
ten).

Section 39.111 Notice

The Department received negative com-
ments on its omission of a paragraph rou-
tinely used in section 504 regulations for fed-
erally assisted programs requiring recipients
to inform interested persons of their rights
under section 504. In the Department’s Sup-
plemental Notice, we requested comments on
inclusion of specific regulatory language.
Fifty-four positive comments were received.
As a result, the Department has incor-
porated that new provision on notice into
the final rule. It appears as § 39.111.

Section 39.111 requires the agency to dis-
seminate sufficient information to employ-
ees, applicants, participants, beneficiaries,
and other interested persons to apprise them
of rights and protections afforded by section
504 of this regulation. Methods of providing
this information include, for example, the
publication of information in handbooks,
manuals, and pamphlets that are distributed
to the public to describe the agency’s pro-
grams and activities; the display of inform-
ative posters in service centers and other
public places; or the broadcast of informa-
tion by television or radio.

Section 39.111 is, in fact, a broader and
more detailed version of the proposed rule’s
requirement (at § 39.160(d)) that the agency
provide handicapped persons with informa-
tion concerning their rights. Because § 39.111
encompasses the requirements of proposed

§ 39.160(d), that latter paragraph has been de-
leted as duplicative.

Section 39.130 General prohibitions against
discrimination

Section 39.130 is an adaptation of the cor-
responding section of the section 504 coordi-
nation regulation for programs or activities
receiving Federal financial assistance (28
CFR 41.51). This regulatory provision at-
tracted relatively few public comments and
has not been changed from the proposed rule.

Paragraph (a) restates the nondiscrimina-
tion mandate of section 504. The remaining
paragraphs in § 39.130 establish the general
principles for analyzing whether any particu-
lar action of the agency violates this man-
date. These principles serve as the analytical
foundation for the remaining sections of the
regulation. If the agency violates a provision
in any of the subsequent sections, it will also
violate one of the general prohibitions found
in § 39.130. When there is no applicable subse-
quent provision, the general prohibitions
stated in this section apply.

Paragraph (b) prohibits overt denials of
equal treatment of handicapped persons. The
agency may not refuse to provide a handi-
capped person with an equal opportunity to
participate in or benefit from its program
simply because the person is handicapped.
Such blatantly exclusionary practices often
result from the use of irrebuttable presump-
tions that absolutely exclude certain classes
of disabled persons (e.g., epileptics, hearing-
impaired persons, persons with heart ail-
ments) from participation in programs or ac-
tivities without regard to an individual’s ac-
tual ability to participate. Use of an
irrebuttable presumption is permissible only
when in all cases a physical condition by its
very nature would prevent an individual
from meeting the essential eligiblity re-
quirements for participation in the activity
in question. It would be permissible, there-
fore, to exclude without an individual eval-
uation all persons who are blind in both eyes
from eligibility for a license to operate a
commercial vehicle in interstate commerce;
but it may not be permissible to disqualify
automatically all those who are blind in just
one eye.

In addition, section 504 prohibits more
than just the most obvious denials of equal
treatment. It is not enough to admit persons
in wheelchairs to a program if the facilities
in which the program is conducted are inac-
cessible. Subparagraph (b)(1)(iii), therefore,
requires that the opportunity to participate
or benefit afforded to a handicapped person
be as effective as that afforded to others. The
later sections on program accessibility
(§§ 39.149–39.151) and communications (§ 39.160)
are specific applications of this principle.
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Despite the mandate of paragraph (d) that
the agency administer its programs and ac-
tivities in the most integrated setting appro-
priate to the needs of qualified handicapped
persons, subparagraph (b)(1)(iv), in conjunc-
tion with paragraph (d), permits the agency
to develop separate or different aids, bene-
fits, or services when necessary to provide
handicapped persons with an equal oppor-
tunity to participate in or benefit from the
agency’s programs or activities. Subpara-
graph (b)(1)(iv) requires that different or sep-
arate aids, benefits, or services be provided
only when necessary to ensure that the aids,
benefits, or services are as effective as those
provided to others. Even when separate or
different aids, benefits, or services would be
more effective, subparagraph (b)(2) provides
that a qualified handicapped person still has
the right to choose to participate in the pro-
gram that is not designed to accommodate
handicapped persons.

Subparagraph (b)(1)(v) prohibits the agen-
cy from denying a qualified handicapped per-
son the opportunity to participate as a mem-
ber of a planning or advisory board.

Subparagraph (b)(1)(vi) prohibits the agen-
cy from limiting a qualified handicapped per-
son in the enjoyment of any right, privilege,
advantage, or opportunity enjoyed by others
receiving any aid, benefit, or service.

Subparagraph (b)(3) prohibits the agency
from utilizing criteria or methods of admin-
istration that deny handicapped persons ac-
cess to the agency’s programs or activities.
The phrase ‘‘criteria or methods of adminis-
tration’’ refers to official written agency
policies and to the actual practices of the
agency. This subparagraph prohibits both
blatantly exclusionary policies or practices
and nonessential policies and practices that
are neutral on their face, but deny handi-
capped persons an effective opportunity to
participate.

Subparagraph (b)(4) specifically applies the
prohibition enunciated in § 39.130(b)(3) to the
process of selecting sites for construction of
new facilities or existing facilities to be used
by the agency. Subparagraph (b)(4) does not
apply to construction of additional buildings
at an existing site.

Subparagraph (b)(5) prohibits the agency,
in the selection of procurement contractors,
from using criteria that subject qualified
handicapped persons to discrimination on
the basis of handicap.

Subparagraph (b)(6) prohibits the agency
from discriminating against qualified handi-
capped persons on the basis of handicap in
the granting of licenses or certification. A
person is a ‘‘qualified handicapped person’’
with respect to licensing or certification, if
he or she can meet the essential eligibility
requirements for receiving the license or cer-
tification (see § 39.103).

In addition, the agency may not establish
requirements for the programs or activities

of licensees or certified entities that subject
qualified handicapped persons to discrimina-
tion on the basis of handicap. For example,
the agency must comply with this require-
ment when establishing safety standards for
the operations of licensees. In that case the
agency must ensure that standards that it
promulgates do not discriminate in an im-
permissible manner against the employment
of qualified handicapped persons.

Subparagraph (b)(6) does not extend sec-
tion 504 directly to the programs or activi-
ties of licensees or certified entities them-
selves. The programs or activities of Federal
licensees or certified entities are not them-
selves federally conducted programs or ac-
tivities nor are they programs or activities
receiving Federal financial assistance mere-
ly by virtue of the Federal license or certifi-
cate. However, as noted above, section 504
may affect the content of the rules estab-
lished by the agency for the operation of the
program or activity of the licensee or cer-
tified entity, and thereby indirectly affect
limited aspects of its operations.

Twenty-three commenters argued that the
regulation should extend to the activities of
licensees or certified entities, citing Commu-
nity Television of Southern California v.
Gottfried, 103 S. Ct. 885 (1983). In that case,
the Court held that section 504 as applied to
federally assisted programs did not require
the Federal Communications Commission to
prohibit discrimination on the basis of hand-
icap by licensed broadcasters, but that ‘‘the
policies underlying the Communications
Act’’ might authorize the Commission to
issue a regulation governing such discrimi-
nation. The Court did not, however, indicate
that section 504 itself could serve as the
source of such regulatory authority.

The Court has held that ‘‘the use of the
words ‘public interest’ in a regulatory stat-
ute is not a broad license to promote the
general public welfare. Rather the words
take meaning from the purposes of the regu-
latory legislation.’’ National Association for
the Advancement of Colored People v. Federal
Power Commission, 425 U.S. 662, 669 (1976). In
our view, section 504 does not of itself extend
an agency’s regulatory authority to the ac-
tivities of licensees or certified entities.
Where an agency has existing regulatory au-
thority that is broad enough to enable it to
establish a nondiscrimination requirement
for its licensees or certified entities, section
504 may support the exercise of that author-
ity. Because the Department of Justice has
no such underlying authority, it cannot pro-
hibit discrimination by licensees.

Twenty-two commenters objected to the
omission of a paragraph from the regulations
for federally assisted programs that pro-
hibits a recipient from providing significant
assistance to an organization that discrimi-
nates. To the extent that assistance from the
agency would provide significant support to
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an organization, it would constitute Federal
financial assistance and the organization, as
a recipient of such assistance, would be cov-
ered by the agency’s section 504 regulation
for federally assisted programs. The regu-
latory ‘‘significant assistance’’ provision,
however, would be inappropriate in a regula-
tion applying only to federally conducted
programs or activities.

Paragraph (c) provides that programs con-
ducted pursuant to Federal statute or Execu-
tive order that are designed to benefit only
handicapped persons or a given class of
handicapped persons may be limited to those
handicapped persons.

Paragraph (d), discussed above, provides
that the agency must administer programs
and activities in the most integrated setting
appropriate to the needs of qualified handi-
capped persons.

Section 39.140 Employment

Section 39.140 prohibits discrimination on
the basis of handicap in employment by the
agency. Comments on proposed § 39.140 iden-
tified two types of problems. First, several
commenters felt that the rule’s treatment of
employment was not sufficiently comprehen-
sive. They pointed out that the rule does not
enumerate the employment practices cov-
ered (e.g., hiring, promotion, assignment); it
does not say what must be done to avoid or
correct possible discrimination (e.g., reason-
able accommodation, review of preemploy-
ment tests, limitations on preemployment
inquiries and the use of medical examina-
tions); nor does it define a ‘‘qualified handi-
capped person’’ with respect to employment.

Second, one commenter objected to the
rule’s adoption of ‘‘the definitions, require-
ments and procedures of section 501 of the
Rehabilitation Act’’ as established in rules
of the Equal Employment Opportunity Com-
mission (EEOC) at 29 CFR part 1613. This
commenter argued that EEOC’s rules on
physical examinations were too restrictive
and claimed that the proposed rule did not
limit employment coverage to the program
conducted by the Federal government in a
manner similar to the ‘‘program or activity’’
limitation on coverage of programs receiving
Federal financial assistance. Finally, the
commenter asserted that reliance on section
501 was misplaced because that section of the
Rehabilitation Act requires affirmative ac-
tion whereas section 504, which the rule im-
plements, contains only a nondiscrimination
requirement.

The original notice of proposed rulemaking
explained that the regulation is in accord
with Prewitt v. United States Postal Service, 662
F.2d 292 (5th Cir. 1981), which held that Con-
gress intended section 504 to cover the em-
ployment practices of Executive agencies. In
Prewitt, the court also held that, in order to
give effect to sections 501 and 504, both of
which cover Federal employment, the ad-

ministrative procedures of section 501 must
be followed. Accordingly, the proposed rule
adopted the definitions, requirements and
procedures of section 501 as established in
EEOC’s rules.

The final rule has not been changed. The
Department intends to avoid duplicative,
competing or conflicting standards under the
Rehabilitation Act with respect to Federal
employment. While the rule could define
terms with respect to employment and enu-
merate what practices are covered and what
requirements apply, reference to the Govern-
ment-wide rules of the Equal Employment
Opportunity Commission is sufficient and
avoids duplication. The class of Federal em-
ployees and applicants for employment cov-
ered by section 504 is identical to or sub-
sumed within that covered by section 501. To
apply different or lesser standards to persons
alleging violations of section 504 could lead
unnecessarily to confusion in the enforce-
ment of the Rehabilitation Act with respect
to Federal employment.

Section 39.149 Program accessibility:
Discrimination prohibited

The proposed regulation did not contain a
general statement of the program accessibil-
ity requirement similar to that appearing in
the section 504 coordination regulation for
federally assisted programs (28 CFR 41.56).
The decision not to include this language in
the proposed regulation created the
misperception that a change in substance
was intended. In order to remedy this mis-
understanding, the Supplemental Notice re-
quested comments on explicitly including it.
Sixty-two commenters favored inclusion of
the specific regulatory language that was
published in the Supplemental Notice. Con-
sequently, the final rule has been revised to
include the language of the Supplemental
Notice. The language appears at § 39.149.

Section 39.150 Program accessibility: Existing
facilities

This regulation adopts the program acces-
sibility concept found in the existing section
504 coordination regulation for programs or
activities receiving Federal financial assist-
ance (28 CFR 41.57), with certain modifica-
tions. Thus, § 39.150 requires that the agen-
cy’s program or activity, when viewed in its
entirety, be readily accessible to and usable
by handicapped persons. The regulation also
makes clear that the agency is not required
to make each of its existing facilities acces-
sible (§ 39.150(a)(1)). However, § 39.150, unlike
28 CFR 41.56–41.57, places explicit limits on
the agency’s obligation to ensure program
accessibility (§ 39.150(a)(2)). This provision
provoked 959 comments, the largest number
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received on any single issue. Most com-
menters sought the deletion of the ‘‘undue fi-
nancial and administrative burdens’’ lan-
guage from the regulation. On the basis of
preliminary comments on this paragraph,
the Department published clarifying lan-
guage in its Supplemental Notice. The final
version includes that clarification.

The ‘‘undue financial and administrative
burdens’’ language (found at §§ 39.150(a)(2)
and 39.160(d)) is based on the Supreme
Court’s Davis holding that section 504 does
not require program modifications that re-
sult in a fundamental alteration in the na-
ture of a program, and on the Court’s state-
ment that section 504 does not require modi-
fications that would result in ‘‘undue finan-
cial and administrative burdens.’’ 442 U.S. at
412. Since Davis, circuit courts have applied
this limitation on a showing that only one of
the two ‘‘undue burdens’’ would be created as
a result of the modification sought to be im-
posed under section 504. See, e.g., Dopico v.
Goldschmidt, supra; American Public Transit
Association v. Lewis, supra (APTA). In APTA
the United States Court of Appeals for the
District of Columbia Circuit applied the
Davis language and invalidated the section
504 regulations of the Department of Trans-
portation (DOT). The court in APTA noted
‘‘that at some point a transit system’s re-
fusal to take modest, affirmative steps to ac-
commodate handicapped persons might well
violate section 504. But DOT’s rules do not
mandate only modest expenditures. The reg-
ulations require extensive modifications of
existing systems and impose extremely
heavy financial burdens on local transit au-
thorities.’’ 655 F.2d at 1278.

The inclusion of subparagraph (a)(2) is an
effort to conform the agency’s regulation
implementing section 504 to the Supreme
Court’s interpretation of the statute in Davis
as well as to the decisions of lower courts
following the Davis opinion. This subpara-
graph acknowledges, in light of recent case
law, that, in some situations, certain accom-
modations for a handicapped person may so
alter an agency’s program or activity, or en-
tail such extensive costs and administrative
burdens that the refusal to undertake the ac-
commodations is not discriminatory. The
failure to include such a provision could lead
to judicial invalidation of the regulation or
reversal of a particular enforcement action
taken pursuant to the regulation.

Many commenters argued that the Su-
preme Court’s decision in Davis did not re-
quire inclusion of an undue burdens defense
in this regulation. These commenters as-
serted that the holding in Davis was that the
plaintiff was not a qualified handicapped per-
son and that the subsequent reference to
‘‘undue financial and administrative bur-
dens’’ was mere dicta. These commenters
overlook the interpretations of Davis pro-
vided by the Federal circuit court cases men-

tioned above. The APTA and Dopico decisions
make it clear that financial burdens can
limit the obligation to comply with section
504. See also New Mexico Association for Re-
tarded Citizens v. New Mexico, 678 F.2d 847
(10th Cir. 1982).

Many commenters argued that inclusion of
the undue burdens defense was inconsistent
with the position taken by Vice President
Bush in his letter of March 21, 1983, in which
he announced the Administration’s decision
not to revise the coordination regulation for
federally assisted programs. The decision to
include the undue burdens defense represents
no contradiction with the position taken by
Vice President Bush on the guidelines for
federally assisted programs. In his letter the
Vice President stated that ‘‘extensive change
of the existing 504 coordination regulations
was not required, and that with respect to
those few areas where clarification might be
desirable, the courts are currently providing
useful guidance and can be expected to con-
tinue to do so in the future.’’ One element of
that ‘‘useful guidance’’ obviously comes from
interpretations of the Davis decision by the
lower Federal courts.

The Department has carefully considered
the comments on the process that the De-
partment should follow in determining
whether a program modification would re-
sult in undue financial and administrative
burdens. The Department intends to be guid-
ed by six principles in its application of the
‘‘fundamental alteration’’ and ‘‘undue finan-
cial and administrative burdens’’ language.

First, because of the extensive resources
and capabilities that could properly be
drawn upon for section 504 purposes by a
large Federal agency like the Department of
Justice, the Department explicitly acknowl-
edges that, in most cases, making a Depart-
ment program accessible will likely not re-
sult in undue burdens. Second, the burden of
proving that the accommodation request will
result in a fundamental alteration or undue
burdens has been placed squarely on the De-
partment of Justice, not on the handicapped
person. Third, in determining whether finan-
cial and administrative burdens are undue,
the Department is to consider all Depart-
ment resources available for use in the fund-
ing and operation of the conducted program.
Fourth, the ‘‘fundamental alteration’’/
‘‘undue burdens’’ decision is to be made by
the Attorney General or his designee and
must be accompanied by a written statement
of reasons for reaching such a conclusion.
Fifth, if a disabled person disagrees with the
Attorney General’s finding, he or she can file
a complaint under the complaint procedures
established by the final regulation. A signifi-
cant feature of this complaint adjudication
procedure is the availability of a hearing be-
fore an independent administrative law
judge under the due process protections of
the Administrative Procedure Act. Sixth and

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00658 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



665

Department of Justice Pt. 39, Editorial Note

finally, even if there is a determination that
making a program accessible will fundamen-
tally alter the nature of the program, or will
result in undue financial and administrative
burdens, the Department must still take ac-
tion, short of that outer limit, that will open
participation in the Department’s program
to disabled persons to the fullest extent pos-
sible.

One hundred and eighty-one commenters
on the Supplemental Notice objected to the
provision that the ‘‘undue burdens’’ decision
would be based on consideration of ‘‘all agen-
cy resources available for use in the funding
and operation of the conducted program,’’
arguing that it should be based on the re-
sources of the agency as a whole. Some ar-
gued that this formulation was required be-
cause all agency resources come from tax-
payer monies and should not be used to sup-
port discrimination.

The Department’s entire budget is an inap-
propriate touchstone for making determina-
tions as to undue financial and administra-
tive burdens. Many parts of the Depart-
ment’s budget are earmarked for specific
purposes and are simply not available for use
in making the Department’s programs acces-
sible to disabled persons. For example, funds
for the operation of the Bureau of Prisons
are unavailable for defraying the cost of a
sign language interpreter at a deportation
hearing conducted by the Immigration and
Naturalization Service. There are extensive
resources available to the Department and it
is expected that the Department will, only
on very rare occasions, be faced with ‘‘undue
burdens’’ in meeting the program accessibil-
ity or communications sections of the regu-
lation.

One commenter said that the term ‘‘undue
hardship’’ used in regulations for federally
assisted programs is more specific and less
discriminatory than the term ‘‘undue bur-
dens.’’ The term ‘‘undue hardship’’ is a term
of art used in connection with employment.
The term ‘‘undue burdens’’ is taken from the
Supreme Court’s opinion in Davis and is ap-
propriately included in this regulation.

Some commenters argued that section 504
creates an absolute right to access, and that
cost cannot limit this right, although it may
be a factor in determining timeframes for
compliance. Section 504 does not create an
absolute right to access. The Supreme Court
stated in Davis that recipients need not un-
dertake modifications to their programs to
meet the requirements of section 504 that
would result in ‘‘undue financial and admin-
istrative burdens.’’ This understanding of
section 504 and its implementing regulations
for federally assisted programs is shared by
the lower Federal courts, which have rou-
tinely applied the ‘‘undue burdens’’ limita-
tion to accessibility issues. Congress sug-
gested no different interpretation of section
504 when applying it to federally conducted

programs. Spreading the cost of compliance
over a period of time is, however, one way of
avoiding undue financial and administrative
burdens, and the Department will consider
that as an option whenever it considers as-
serting that defense.

Paragraph (b) sets forth a number of means
by which program accessibility may be
achieved, including redesign of equipment,
reassignment of services to accessible build-
ings, and provision of aides. In choosing
among methods, the agency shall give prior-
ity consideration to those that will be con-
sistent with provision of services in the most
integrated setting appropriate to the needs
of handicapped persons. Structural changes
in existing facilities are required only when
there is no other feasible way to make the
agency’s program accessible. The agency
may comply with the program accessibility
requirement by delivering services at alter-
nate accessible sites or making home visits
as appropriate.

Paragraphs (c) and (d) establish time peri-
ods for complying with the program acces-
sibility requirement. As currently required
for federally assisted programs by 28 CFR
41.57(b), the agency must make any nec-
essary structural changes in facilities as
soon as practicable, but in no event later
than three years after the effective date of
this regulation. Where structural modifica-
tions are required, a transition plan shall be
developed within six months of the effective
date of this regulation. Aside from struc-
tural changes, all other necessary steps to
achieve compliance shall be taken within
sixty days.

Section 39.151 Program accessibility: New
construction and alterations

Overlapping coverage exists with respect
to new construction under section 504, sec-
tion 502 of the Rehabilitation Act of 1973, as
amended (29 U.S.C 792), and the Architec-
tural Barriers Act of 1968, as amended (42
U.S.C. 4151–4157). Section 39.151 provides that
those buildings that are constructed or al-
tered by, on behalf of, or for the use of the
agency shall be designed, constructed, or al-
tered to be readily accessible to and usable
by handicapped persons in accordance with
41 CFR 101–19.600 to 101–19.607. This standard
was promulgated pursuant to the Architec-
tural Barriers Act of 1968, as amended (42
U.S.C. 4151–4157). It is appropriate to adopt
the existing Architectural Barriers Act
standard for section 504 compliance because
new and altered buildings subject to this reg-
ulation are also subject to the Architectural
Barriers Act and because adoption of the
standard will avoid duplicative and possibly
inconsistent standards.

Existing buildings leased by the agency
after the effective date of this regulation are
not required to meet the new construction
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standard. They are subject, however, to the
requirements of § 39.150.

A commenter has recommended that the
regulation should require that buildings
leased after the effective date of the regula-
tion should meet the new construction
standards of § 39.151, rather than the program
accessibility standard for existing facilities
in § 39.150. Federal practice under section 504
has always treated newly leased buildings as
subject to the existing facility program ac-
cessibility standard. Unlike the construction
of new buildings where architectural barriers
can be avoided at little or no cost, the appli-
cation of new construction standards to an
existing building being leased raises the
same prospect of retrofitting buildings as the
use of an existing Federal facility, and the
Department believes the same program ac-
cessibility standard should apply to both
owned and leased existing buildings.

Section 39.160 Communications

Section 39.160 requires the agency to take
appropriate steps to ensure effective commu-
nication with personnel of other Federal en-
tities, applicants, participants, and members
of the public. These steps include procedures
for determining when auxiliary aids are nec-
essary under § 39.160(a)(1) to afford a handi-
capped person an equal opportunity to par-
ticipate in, and enjoy the benefits of, the
agency’s program or activity. They also in-
clude an opportunity for handicapped per-
sons to request the auxiliary aids of their
choice. This expressed choice shall be given
primary consideration by the agency
(§ 39.160(a)(1)(i)). The agency shall honor the
choice unless it can demonstrate that an-
other effective means of communication ex-
ists or that use of the means chosen would
not be required under § 39.160(d). That para-
graph limits the obligation of the agency to
ensure effective communication in accord-
ance with Davis and the circuit court opin-
ions interpreting it (see supra preamble
§ 39.150(a)(2)). Unless not required by
§ 39.160(d), the agency shall provide auxiliary
aids at no cost to the handicapped person.

In some circumstances, a notepad and
written materials may be sufficient to per-
mit effective communication with a hearing-
impaired person. In many circumstances,
however, they may not be, particularly when
the information being communicated is com-
plex or exchanged for a lengthy period of
time (e.g., a meeting) or where the hearing-
impaired applicant or participant is not
skilled in spoken or written language. In
these cases, a sign language interpreter may
be appropriate. For vision-impaired persons,
effective communication might be achieved
by several means, including readers and
audio recordings. In general, the agency in-
tends to inform the public of (1) the commu-
nications services it offers to afford handi-

capped persons an equal opportunity to par-
ticipate in or benefit from its programs or
activities, (2) the opportunity to request a
particular mode of communication, and (3)
the agency’s preferences regarding auxiliary
aids when several different modes are effec-
tive.

The agency shall ensure effective commu-
nication with vision-impaired and hearing-
impaired persons involved in hearings con-
ducted by the agency, e.g., INS deportation
proceedings. Auxiliary aids in these proceed-
ings must be afforded where they are
necesssary to ensure effective communica-
tion at the proceedings. When sign language
interpreters are necessary, the agency may
require that it be given reasonable notice
prior to the proceeding of the need for an in-
terpreter. Moreover, the agency need not
provide individually prescribed devices, read-
ers for personal use or study, or other de-
vices of a personal nature (§ 39.160(a)(1)(ii)).
For example, the agency need not provide
eye glasses or hearing aids to applicants or
participants in its programs. Similarly, the
regulation does not require the agency to
provide wheelchairs to persons with mobility
impairments.

Some commenters suggested that the De-
partment’s language in § 39.160(a)(1)(ii) that
states that the agency need not provide indi-
vidually prescribed devices or readers for
personal use or study be modified to state
that such devices are not required for ‘‘non-
program material.’’ This suggestion has not
been adopted because it is less clear than the
existing formulation, which is intended to
distinguish between communications that
are necessary to obtain the benefits of the
federal programs and those that are not and
which parallels the requirements of the Fed-
eral government’s section 504 regulations for
federally assisted programs. For example, a
federally operated library would have to en-
sure effective communication between its li-
brarian and a patron, but not between the
patron and a friend who had accompanied
him or her to the library.

Several comments suggested that the defi-
nition of auxiliary aids should include at-
tendant services that may be needed to aid
disabled persons to travel to meetings. Other
comments recommended that in some cases
attendant services may be an appropriate
auxiliary aid to achieve program
accessiblity.

The Department has not adopted the ap-
proach recommended by these comments.To
the extent that the services of an attendant
are not directly related to a federally con-
ducted program or activity, it would be inap-
propriate to require them at Federal ex-
pense. For example, the services of a sign
language interpreter make a workshop as
available to any deaf participant as it is to
other participants. The need for services of
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interpreters arises directly out of the presen-
tation of information in a form that can be
understood by hearing persons. However, the
Department views the services of an attend-
ant for a disabled person as generally per-
sonal in nature and not directly related to
the federally conducted program.

A different conclusion, however, might be
reached for Federal employees or other per-
sons traveling for the agency. Where a dis-
abled person who is unable to travel without
an attendant is required to perform official
travel, the travel expenses of an attendant,
including per diem and transportation ex-
penses, may be paid by the Department. See
5 U.S.C. 3102(d) (1982).

Paragraph (b) requires the agency to pro-
vide information to handicapped persons
concerning accessible services, activities,
and facilities. Paragraph (c) requires the
agency to provide signage at inaccessible fa-
cilities that directs users to locations with
information about accessible facilities.

Section 39.170 Compliance procedures

Section 39.170 establishes a detailed com-
plaint processing and review procedure for
resolving allegations of discrimination in
violation of section 504 in the Department of
Justice’s programs and activities. The 1978
amendments to section 504 failed to provide
a specific statutory remedy for violations of
section 504 in federally conducted programs.
The amendment’s legislative history sug-
gesting parallelism between section 504 for
federally conducted and federally assisted
programs is unhelpful in this area because
the fund termination mechanism used in sec-
tion 504 federally assisted regulations de-
pends on the legal relationship between a
Federal funding agency and the recipients to
which the Federal funding is extended. The
Department has decided that the most effec-
tive and appropriate manner in which to en-
force section 504 in the federally conducted
area is through an equitable complaint reso-
lution process. Section 39.170 establishes this
process.

The complaint process in the final rule is
substantially the same as the one that the
Department proposed. The Department re-
ceived 57 comments on this section. These
comments did not question the use of a com-
plaint-responsive enforcement scheme as ap-
propriate for section 504 for federally con-
ducted programs. The Department continues
to view its specific proposal as satisfactory.

Paragraph (a) specifies that paragraphs (c)
through (l) of this section establish the pro-
cedures for processing complaints other than
employment complaints. Paragraph (b) pro-
vides that the agency will process employ-
ment complaints according to procedures es-
tablished in existing regulations of the EEOC
(29 CFR part 1613) pursuant to section 501 of
the Rehabilitation Act of 1973 (29 U.S.C. 791).

Paragraph (c) vests in the Responsible Offi-
cial the responsibility for the overall man-
agement of the 504 compliance program. ‘‘Re-
sponsible Official’’ or ‘‘Official,’’ as defined
in § 39.103, refers to the Director of Equal
Employment Opportunity, who is designated
as the official responsible for coordinating
implementation of compliance procedures
set forth in § 39.170. The definition of ‘‘Offi-
cial’’ includes other Department Officials to
whom authority has been delegated by the
Official. The Assistant Attorney General for
Administration has been designated as the
Director of Equal Employment Opportunity
for the Department. See 28 CFR 42.2(a).

Although one person has responsibility
both for administering the Equal Employ-
ment Opportunity Program for the Depart-
ment and for coordinating implementation
of the compliance procedures under this
part, the procedures for carrying out these
two responsibilities are different. The Offi-
cial would follow the procedures for enforc-
ing equal employment opportunity, as set
forth in 29 CFR part 1613, only for complaints
alleging employment discrimination (see
§ 39.170(b)). Other complaints would be proc-
essed under the procedures in § 39.170. Au-
thority for processing complaints of employ-
ment discrimination has been delegated to
Equal Employment Opportunity Officers in
some Department components, and it is ex-
pected that authority for enforcing this part
will be similarly delegated.

Subparagraphs (d) (1) and (3) provide that
any person who believes that he or she has
been discriminated against may file a com-
plaint within 180 days from the date of the
alleged discrimination. The Official may ex-
tend the time limit when the complainant
shows good cause. Good cause could be found
if, for example, (1) the complainant mistak-
enly filed with the wrong agency and was not
informed of the mistake within the 180 days;
or (2) the complainant could not reasonably
be expected to know of the act or event said
to be discriminatory.

Several commenters argued that the pro-
posed rule unnecessarily restricted the right
to file a complaint by not allowing an indi-
vidual victim of discrimination to authorize
a representative to file on his or her behalf.
The final rule permits filing by the author-
ized representative of an individual victim,
or, in the case of class discrimination, of a
member of the class, as well as by an individ-
ual victim or class member. The final rule
has been revised to make it clear that com-
plaints alleging that a specific class of per-
sons has been discriminated against may
only be filed by a member of that specific
class or by a representative authorized to
file the complaint by a member of that class
(§ 39.170(d)(1)).

The Federal Bureau of Prisons has estab-
lished an Administrative Remedy Procedure
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for handling grievances of inmates of Fed-
eral penal institutions (28 CFR part 542).
This procedure allows an inmate to file a for-
mal written complaint with the Warden of
the Institution or with the Regional Direc-
tor. While these remedies are not a sub-
stitute for the right to an independent inves-
tigation by a civil rights office and appeal to
the Complaint Adjudication Officer, the final
rule requires inmates to exhaust these proce-
dural remedies before filing a complaint with
the Official. The time period for filing a com-
plaint with the Official would be extended by
the time spent exhausting these remedies.
This requirement applies only to inmates
and does not extend to visitors and employ-
ees.

The Department received several com-
ments on how prisoners’ complaints should
be handled. Some of them suggested that
both the discrimination procedure and the
prison grievance procedures should be in-
voked simultaneously. The Department be-
lieves that this proposal would require the
unnecessary duplication of efforts without
materially enhancing results. The Bureau of
Prisons reported that thousands of inmate
complaints were filed in 1983 alone and that
several court decisions have held that the in-
mate administrative remedy procedure must
be exhausted before suit can be filed. Al-
though the volume of complaints by prison
inmates might be burdensome, it is not pos-
sible now to forecast the number that will be
filed. The Department believes, however,
that handicapped prisoners must be afforded
the right to have their complaints inves-
tigated by an office that specializes in dis-
crimination complaints, including section
504 complaints, as well as the right to appeal
to the Complaint Adjudication Officer. It is
expected that the requirement that inmates
first exhaust prison administrative remedies
will be effective in resolving most meritori-
ous complaints. It may be necessary, of
course, for the Department to provide addi-
tional resources to handle complaints filed
under the new regulation.

Subparagraph (d)(2) requires that the name
and identity of a complainant be held in con-
fidence unless he or she waives that right in
writing and except to the extent necessary
for compliance purposes.

Complaints may be mailed or delivered to
the Attorney General, the Responsible Offi-
cial, or other agency officials. Complaints
received by any agency official other than
the Responsible Official must be forwarded
immediately to the Responsible Official (sub-
paragraph (d)(4)).

Paragraph (e) requires the agency to send
to the Architectural and Transportation
Barriers Compliance Board a copy of any
complaint alleging that a building or facility
subject to the Architectural Barriers Act or
section 502 was designed, constructed, or al-
tered in a manner that does not provide

ready access to and use by handicapped per-
sons.

The Official is required to accept all com-
plete complaints over which the agency has
jurisdiction (§ 39.170(f)(1)). If the Official de-
termines that the agency does not have ju-
risdiction over a complaint, the Official shall
promptly notify the complainant and make
reasonable efforts to refer the complaint to
the appropriate entity of the Federal govern-
ment (§ 39.170(f)(3)).

If a complaint is not complete when it is
filed, the Official must notify the complain-
ant within 30 days that additional informa-
tion is needed. The complainant must fur-
nish the necessary information within 30
days of receipt of the notice, or the com-
plaint will be dismissed without prejudice.
Filing an incomplete complaint within 180
days from the date of the alleged discrimina-
tion satisfies the requirement of subpara-
graph (d)(3), but the timeframes governing
the Official’s other obligations to process the
complaint (see, e.g., § 39.170(g)(1), § 39.170(h))
do not begin to operate until the Official re-
ceives a complete complaint.

Within 180 days of receipt of the complete
complaint, the Official is to investigate the
complaint, attempt an informal resolution,
and, if informal resolution is not achieved,
issue a letter of findings (§ 39.170(h)). Within
the time limit, the Official should make
every effort to achieve informal resolution
whenever possible.

In response to a suggestion from a com-
menter, the Department no longer refers to
the letter of findings as ‘‘preliminary.’’ The
word ‘‘preliminary’’ has been deleted be-
cause, if there is no appeal, the determina-
tion made in the letter of findings will con-
stitute the final agency decision.

Paragraph (h) requires that the Official’s
letter be sent to the complainant and re-
spondent, and that it contain findings of fact
and conclusions of law, the relief granted if
discrimination is found, and notice of the
right to appeal. The regulation provides that
a party may appeal the Official’s letter or
findings to the Complaint Adjudication Offi-
cer (CAO). If neither party files an appeal
from the letter of findings within 30 days
after receipt of the letter, the letter will con-
stitute the final decision of the agency
(§ 39.170(i)(4)).

The Department’s final rule provides an
opportunity for a hearing before an adminis-
trative law judge (ALJ). The ALJ would
make a recommended decision to the CAO,
who would make the final agency decision.
The purpose of the hearing is to provide a
forum in which the complainant or respond-
ent can have an opportunity to be heard,
confront witnesses, and present evidence so
that an administrative law judge can issue a
recommended decision that is well-reasoned
and justified on the basis of the evidence pre-
sented.
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The opportunity for a hearing before an
ALJ assures more impartiality and the ap-
pearance of more impartiality than a deci-
sion made by one agency official concerning
other officials of the same agency. The De-
partment expects that agency decisions
based on a hearing record would more likely
survive later judicial review.

Under the regulation, another person or or-
ganization would be allowed to participate as
a third party or amicus curiae if the ALJ de-
termines that the petitioner has a legitimate
interest in the proceedings, that participa-
tion will not duly delay the outcome, and
that petitioner’s participation may contrib-
ute materially to the disposition of the pro-
ceedings.

The Department received comments on the
proposed opportunity for a hearing before an
administrative law judge. Some commenters
were primarily concerned that by invoking a
hearing before the ALJ with the procedural
safeguards adopted from the Administrative
Procedure Act (APA) (5 U.S.C. 554–557), the
complainant would lose the right to a de
novo review of the agency’s final decision,
because the APA allows a Federal court only
to determine if the agency’s final decisions
are ‘‘arbitrary and capricious’’ (5 U.S.C.
706(2)(A)). It is beyond our jurisdiction to
specify that a de novo review is available to
complaints seeking judicial review of final
agency decisions. This issue is for the courts
to decide. That is also true for the issue of
the availability of a private right of action,
either without invoking our compliance pro-
cedures or after the issuance of letters of
findings.

Given the inherent conflicts of interest in
situations where complaints allege discrimi-
nation on the part of the Department, it is
critically important to ensure that a com-
plaint be reviewed in a fair, independent
process. The availability of a hearing before
an independent ALJ would provide the ap-
pearance as well as the actuality of an im-
partial compliance mechanism. The Depart-
ment has therefore included the provision for
a hearing in the final regulation.

One comment requested the addition of a
provision whereby the Department would
award attorneys fees to complainants. An-
other comment suggested that the Equal Ac-
cess to Justice Act (5 U.S.C. 504) might pro-
vide for the award of fees. Nothing contained
in title V of the Rehabilitation Act provides
for the agency award of attorneys fees in ad-
ministrative proceedings other than those
involving Federal employment. Nor does the
EAJA and the Department’s implementing
regulations at 28 CFR part 24 provide for
such awards in hearings conducted under
§ 39.170(k). We have therefore included no at-
torneys fee provision in the current regula-
tions.

Under paragraph (1), the CAO renders a
final agency decision after appeal without a

hearing or after a hearing. The CAO directs
appropriate remedial action if discrimina-
tion is found. The CAO’s decision will in-
volve reviewing the entire file, including the
investigation report, letter of findings, and,
if a hearing was held, the hearing record and
recommended decision of the administrative
law judge. The decision shall be made within
60 days of receipt of the complaint file or the
hearing record.

One commenter objected to the require-
ment in subparagraph (l)(1) that the CAO ex-
plain specifically a decision to reject or mod-
ify the ALJ’s proposed findings, arguing that
it would inappropriately limit the CAO’s
consideration of the issues. We have adopted
the suggestion and eliminated the require-
ment.

In response to recommendations from the
Department’s CAO and the Drug Enforce-
ment Administration’s ALJ, some changes
have been made in the compliance proce-
dures. Among the changes are a new require-
ment that the ALJ provide findings to all
parties, not just the CAO, an added provision
for filing exceptions to an ALJ’s rec-
ommended decision, a delineation of the au-
thorities of the ALJ, and a clarification of
the responsibility for supervising compliance
with the final agency decision between the
Responsible Official and the CAO.

The Department also received some com-
ments on the appropriateness of providing
for an appeal by either the complainant or
respondent. Some commenters objected to
allowing a respondent to obtain an adminis-
trative appeal because it could delay rem-
edying discrimination. On the other hand, an
impartial adjudicatory mechanism would re-
quire that opportunity is provided for both
sides to appeal. For this reason, the Depart-
ment finds it necessary and appropriate for
both complainant and respondent to have
the right to an administrative appeal.

PART 40—STANDARDS FOR INMATE
GRIEVANCE PROCEDURES

Subpart A—Minimum Standards for Inmate
Grievance Procedures

Sec.
40.1 Definitions.
40.2 Adoption of procedures.
40.3 Communication of procedures.
40.4 Accessibility.
40.5 Applicability.
40.6 Remedies.
40.7 Operation and decision.
40.8 Emergency procedure.
40.9 Reprisals.
40.10 Records—nature; confidentiality.
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Subpart B—Procedures for Obtaining
Certification of a Grievance Procedure

40.11 Submissions by applicant.
40.12 Notice of intent to apply for certifi-

cation.
40.13 Review by the Attorney General.
40.14 Conditional certification.
40.15 Full certification.
40.16 Denial of certification.
40.17 Reapplication after denial of certifi-

cation.
40.18 Suspension of certification.
40.19 Withdrawal of certification.
40.20 Contemplated change in certified pro-

cedure.
40.21 Notification of court.
40.22 Significance of certification.

AUTHORITY: 42 U.S.C. 1997e.

SOURCE: Order No. 957–81, 46 FR 48186, Oct.
1, 1981, unless otherwise noted.

Subpart A—Minimum Standards
for Inmate Grievance Procedures

§ 40.1 Definitions.
For the purposes of this part—
(a) Act means the Civil Rights of In-

stitutionalized Persons Act, Public
Law 96–247, 94 Stat. 349 (42 U.S.C. 1997).

(b) Applicant means a state or politi-
cal subdivision of a state that submits
to the Attorney General a request for
certification of a grievance procedure.

(c) Attorney General means the Attor-
ney General of the United States or the
Attorney General’s designees.

(d) Grievance means a written com-
plaint by an inmate on the inmate’s
own behalf regarding a policy applica-
ble within an institution, a condition
in an institution, an action involving
an inmate of an institution, or an inci-
dent occurring within an institution.
The term ‘‘grievance’’ does not include
a complaint relating to a parole deci-
sion.

(e) Inmate means an individual con-
fined in an institution for adults, who
has been convicted of a crime.

(f) Institution means a jail, prison, or
other correctional facility, or pretrial
detention facility that houses adult in-
mates and is owned, operated, or man-
aged by or provides services on behalf
of a State or political subdivision of a
State.

(g) State means a State of the United
States, the District of Columbia, the
commonwealth of Puerto Rico, or any

of the territories and possessions of the
United States.

(h) Substantial compliance means that
there is no omission of any essential
part from compliance, that any omis-
sion consists only of an unimportant
defect or omission, and that there has
been a firm effort to comply fully with
the standards.

§ 40.2 Adoption of procedures.
Each applicant seeking certification

of its grievance procedure for purposes
of the Act shall adopt a written griev-
ance procedure. Inmates and employees
shall be afforded an advisory role in
the formulation and implementation of
a grievance procedure adopted after the
effective date of these regulations, and
shall be afforded an advisory role in re-
viewing the compliance with the stand-
ards set forth herein of a grievance pro-
cedure adopted prior to the effective
date of these regulations.

§ 40.3 Communication of procedures.
The written grievance procedure

shall be readily available to all em-
ployees and inmates of the institution.
Additionally, each inmate and em-
ployee shall, upon arrival at the insti-
tution, receive written notification and
an oral explanation of the procedure,
including the opportunity to have
questions regarding the procedure an-
swered orally. The written procedure
shall be available in any language spo-
ken by a significant portion of the in-
stitution’s population, and appropriate
provisions shall be made for those not
speaking those languages, as well as
for the impaired and the handicapped.

§ 40.4 Accessibility.
Each inmate shall be entitled to in-

voke the grievance procedure regard-
less of any disciplinary, classification,
or other administrative or legislative
decision to which the inmate may be
subject. The institution shall ensure
that the procedure is accessible to im-
paired and handicapped inmates.

§ 40.5 Applicability.
The grievance procedure shall be ap-

plicable to a broad range of complaints
and shall state specifically the types of
complaints covered and excluded. At a
minimum, the grievance procedure
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shall permit complaints by inmates re-
garding policies and conditions within
the jurisdiction of the institution or
the correctional agency that affect
them personally, as well as actions by
employees and inmates, and incidents
occurring within the institution that
affect them personally. The grievance
procedure shall not be used as a dis-
ciplinary procedure.

§ 40.6 Remedies.
The grievance procedure shall afford

a successful grievant a meaningful
remedy. Although available remedies
may vary among institutions, a reason-
able range of meaningful remedies in
each institution is necessary.

§ 40.7 Operation and decision.
(a) Initiation. The institution may re-

quire an inmate to attempt informal
resolution before the inmate files a
grievance under this procedure. The
procedure for initiating a grievance
shall be simple and include the use of a
standard form. Necessary materials
shall be freely available to all inmates
and assistance shall be readily avail-
able for inmates who cannot complete
the forms themselves. Forms shall not
demand unnecessary technical compli-
ance with formal structure or detail,
but shall encourage a simple and
straightforward statement of the in-
mate’s grievance.

(b) Inmate and employee participation.
The institution shall provide for an ad-
visory role for employees and inmates
in the operation of the grievance sys-
tem. In-person hearings and commit-
tees consisting of either inmates or
employees or both are not required by
this paragraph, but they are permitted
so long as no inmate participates in
the resolution of any other inmate’s
grievance over the objection of the
grievant.

(c) Investigation and consideration. No
inmate or employee who appears to be
involved in the matter shall partici-
pate in any capacity in the resolution
of the grievance.

(d) Reasoned, written responses. Each
grievance shall be answered in writing
at each level of decision and review.
The response shall state the reasons for
the decision reached and shall include
a statement that the inmate is entitled

to further review, if such is available,
and shall contain simple directions for
obtaining such review.

(e) Fixed time limits. Responses shall
be made within fixed time limits at
each level of decision. Time limits may
vary between institutions, but expedi-
tious processing of grievances at each
level of decision is essential to prevent
grievance from becoming moot. Unless
the grievant has been notified of an ex-
tension of time for a response, expira-
tion of a time limit at any stage of the
process shall entitle the grievant to
move to the next stage of the process.
In all instances grievances must be
processed from initiation to final dis-
position within 180 days, inclusive of
any extensions.

(f) Review. The grievant shall be enti-
tled to review by a person or other en-
tity, not under the institution’s super-
vision or control, of the disposition of
all grievances, including alleged repris-
als by an employee against an inmate.
A request for review shall be allowed
automatically without interference by
administrators or employees of the in-
stitution and such review shall be con-
ducted without influence or inter-
ference by administrators or employees
of the institution.

[Order No. 957–81, 46 FR 48186, Oct. 1, 1981, as
amended by Order No. 1618–92, 57 FR 38773,
Aug. 27, 1992; Order No. 1955–95, 60 FR 13902,
Mar. 15, 1995]

§ 40.8 Emergency procedure.

The grievance procedure shall con-
tain special provision for responding to
grievances of an emergency nature.
Emergency grievances shall be defined,
at a minimum, as matters regarding
which disposition according to the reg-
ular time limits would subject the in-
mate to a substantial risk of personal
injury, or cause other serious and ir-
reparable harm to the inmate. Emer-
gency grievances shall be forwarded
immediately, without substantive re-
view, to the level at which corrective
action can be taken. The procedure for
resolving emergency grievances shall
provide for expedited responses at evey
level of decision. The emergency proce-
dure shall also include review by a per-
son or entity not under the supervision
or control of the institution.
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§ 40.9 Reprisals.
The grievance procedure shall pro-

hibit reprisals. ‘‘Reprisal’’ means any
action or threat of action against any-
one for the good faith use of or good
faith participation in the grievance
procedure. The written procedure shall
include asurance that good faith use of
or good faith participation in the griev-
ance mechanism will not result in for-
mal or informal reprisal. An inmate
shall be entitled to pursue through the
grievance procedure a complaint that a
reprisal occurred.

§ 40.10 Records—nature; confidential-
ity.

(a) Nature. Records regarding the fil-
ing and disposition of grievances shall
be collected and maintained systemati-
cally by the institution. Such records
shall be preserved for at least three
years following final disposition of the
grievance. At a minimum, such records
shall include aggregate information re-
garding the numbers, types and dis-
positions of grievances, as well as indi-
vidual records of the date of and the
reasons for each disposition at each
stage of the procedure.

(b) Confidentiality. Records regarding
the participation of an individual in
the grievance proceedings shall be con-
sidered confidential and shall be han-
dled under the same procedures used to
protect other confidential case records.
Consistent with ensuring confidential-
ity, staff who are participating in the
disposition of a grievance shall have
access to records essential to the reso-
lution of the grievance.

Subpart B—Procedures for Obtain-
ing Certification of a Griev-
ance Procedure

§ 40.11 Submissions by applicant.
(a) Written statement. An application

for certification of a grievance proce-
dure under the Act shall be submitted
to the Office of the Attorney General,
U.S. Department of Justice, Main Jus-
tice Building, Washington, DC 20530,
and shall include a written statement
describing the grievance procedure, a
brief description of the institution or
institutions covered by the procedure,
and accompanying plans for or evi-

dence of implementation in each insti-
tution.

(b) Evidence of compliance with estab-
lished standards. An applicant seeking
certification of a grievance procedure
as being in substantial compliance
with the standards promulgated herein
should submit evidence of compliance
with those standards, including the fol-
lowing information:

(1) Instructional materials. A copy of
the instructional materials for inmates
and employees regarding use of the
grievance procedure together with a
description of the manner in which
such materials are distributed, a de-
scription of the oral explanation of the
grievance procedure, including the cir-
cumstances under which it is delivered,
and a description of the training, if
any, provided to employees and in-
mates in the skills necessary to oper-
ate the grievance procedure.

(2) Form. A copy of the form used by
inmates to initiate a grievance and to
obtain review of the disposition of a
grievance.

(3) Information regarding past compli-
ance. For a grievance procedure that
has operated for more than one year at
the time of the application, the appli-
cant shall submit information regard-
ing the number and types of grievances
filed over the preceding year, the dis-
position of the grievances with sample
responses from each level of decision,
the remedies granted, evidence of com-
pliance with time limits at each level
of decision, and a description of the
role of inmates and employees in the
formulation, implementation, and op-
eration of the grievance procedure.

(4) Plan for collecting information. For
a grievance procedure that has oper-
ated for less than one year at the time
of the application, the applicant shall
submit a plan for collecting the infor-
mation described in paragraph (b)(3) of
this section.

(5) Assurance of confidentiality. A de-
scription of the steps taken to ensure
the confidentiality of records of indi-
vidual use of or participation in the
grievance procedure.

(6) Evaluation. A description of the
plans for periodic evaluation of the
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grievance procedure, including identi-
fication of the group, individuals or in-
dividual who will conduct the evalua-
tion and identification of the person or
entity not under the control of super-
vision of the institution who will re-
view the evaluation, together with two
copies of the most recent evaluation, if
one has been performed.

(c) Fair and effective procedures. The
Attorney General shall also certify a
grievance procedure under the Act,
even if the procedure is not in substan-
tial compliance with the standards pro-
mulgated herein, if the Attorney Gen-
eral determines that the procedure is
otherwise fair and effective for the con-
sideration and disposition of grievances
filed by inmates. If a grievance proce-
dure is not in substantial compliance
with all standards herein, the applicant
shall identify the aspects in which the
procedure is in substantial compliance
and those in which it is not, describe
the other relevant features of the pro-
cedure, and explain why the procedure
is otherwise fair and effective.

[Order No. 1955–95, 60 FR 13903, Mar. 15, 1995]

§ 40.12 Notice of intent to apply for
certification.

The applicant shall post notice of its
intent to request certification in
prominent places in each institution to
be covered by the procedure and shall
provide similar written notice to the
U.S. District Court(s) having jurisdic-
tion over each institution to be covered
by the procedure. The notices shall in-
vite comments regarding the grievance
procedure and direct them to the At-
torney General.

§ 40.13 Review by the Attorney Gen-
eral.

The Attorney General shall review
and respond to each application as
promptly as the circumstances, includ-
ing the need for independent investiga-
tion and consideration of the com-
ments of agencies, and interested
groups and persons, permit.

§ 40.14 Conditional certification.
If, in the judgment of the Attorney

General, a grievance procedure that
has been in existence less than one
year is at the time of application in
substantial compliance with the stand-

ards promulgated herein or is other-
wise fair and effective, the Attorney
General shall grant conditional certifi-
cation for one year or until the appli-
cant satisfies the requirements of
§ 40.15, whichever period is shorter.

[Order No. 1955–95, 60 FR 13903, Mar. 15, 1995]

§ 40.15 Full certification.
If, in the judgment of the Attorney

General, a grievance procedure that
has been in existence longer than one
year at the time of application is in
substantial compliance with the stand-
ards promulgated herein or is other-
wise fair and effective, the Attorney
General shall grant full certification.
Such certification shall remain in ef-
fect unless and until the Attorney Gen-
eral finds reasonable cause to believe
that the grievance procedure is no
longer in substantial compliance with
the minimum standards or is no longer
fair and effective, and so notifies the
applicant in writing.

[Order No. 1955–95, 60 FR 13903, Mar. 15, 1995]

§ 40.16 Denial of certification.
If the Attorney General finds that

the grievance procedure is not in sub-
stantial compliance with the standards
promulgated herein or is no longer fair
and effective, the Attorney General
shall deny certification and inform the
applicant in writing of the area or
areas in which the grievance procedure
or the application is deemed inad-
equate.

[Order No. 1955–95, 60 FR 13903, Mar. 15, 1995]

§ 40.17 Reapplication after denial of
certification.

An applicant denied certification
may resubmit an application for cer-
tification at any time after the inad-
equacy in the application or the griev-
ance procedure is corrected.

§ 40.18 Suspension of certification.
(a) Reasonable belief of non-compliance.

If the Attorney General has reasonable
grounds to believe that a previously
certified grievance procedure may no
longer be in substantial compliance
with the minimum standards or may
no longer be fair and effective, the At-
torney General shall suspend certifi-
cation. The suspension shall continue
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until such time as the deficiency is cor-
rected, in which case certification shall
be reinstated, or until the Attorney
General determines that substantial
compliance no longer exists or that the
procedure is no longer fair and effec-
tive, in which case, except as provided
in paragraph (b) of this section, the At-
torney General shall withdraw certifi-
cation pursuant to § 40.19 of this part.

(b) Defect may be readily remedied;
good faith effort. If the Attorney Gen-
eral determines that a grievance proce-
dure is no longer in substantial compli-
ance with the minimum standards or is
no longer fair and effective, but has
reason to believe that the defect may
be readily corrected and that good
faith efforts are underway to correct it,
the Attorney General may suspend cer-
tification until the grievance proce-
dure returns to compliance with the
minimum standards or is otherwise fair
and effective.

(c) Recertification after suspension pur-
suant to paragraph (a) of this section.
The Attorney General shall reinstate
the certification of an appliant whose
certification was suspended pursuant
to paragraph (a) of this section upon a
demonstration in writing by the appli-
cant that the specific deficiency on
which the suspension was based has
been corrected or that the information
that caused the Attorney General to
suspend certification was erroneous.

(d) Recertification after suspension pur-
suant to paragraph (b) of this section.
The Attorney General shall reinstate
the certification of an applicant whose
certification has been suspended pursu-
ant to paragraph (b) of this section
upon a demonstration in writing that
the deficiency on which the suspension
was based has been corrected.

(e) Notification in writing of suspension
or reinstatement. The Attorney General
shall notify an applicant in writing
that certification has been suspended
or reinstated and state the reasons for
the action.

[Order No. 957–81, 46 FR 48186, Oct. 1, 1981, as
amended by Order No. 1955–95, 60 FR 13903,
Mar. 15, 1995]

§ 40.19 Withdrawal of certification.
(a) Finding of non-compliance. If the

Attorney General finds that a griev-
ance procedure is no longer in substan-

tial compliance with the minimum
standards or is no longer otherwise fair
and effective, the Attorney General
shall withdraw certification, unless the
Attorney General concludes that sus-
pension of certification under § 40.18(b)
of this part is appropriate.

(b) Notification in writing of with-
drawal of certification. The Attorney
General shall notify an applicant in
writing that certification has been
withdrawn and state the reasons for
the action.

(c) Recertification after withdrawal. An
applicant whose certification has been
withdrawn and who wishes to receive
recertification shall submit a new ap-
plication for certification.

[Order No. 957–81, 46 FR 48186, Oct. 1, 1981, as
amended by Order No. 1955–95, 60 FR 13903,
Mar. 15, 1995]

§ 40.20 Contemplated change in cer-
tified procedure.

A proposed change in a certified pro-
cedure must be submitted to the Attor-
ney General thirty days in advance of
its proposed effective date. The Attor-
ney General shall review such proposed
change and notify the applicant in
writing before the effective date of the
proposed change if such change will re-
sult in suspension or withdrawal of the
certification of the grievance proce-
dure.

§ 40.21 Notification of court.
The Attorney General shall notify in

writing the Chief Judges of the U.S.
Court of Appeals and of the U.S. Dis-
trict Court(s) within whose jurisdiction
the applicant is located of the certifi-
cation, suspension of certification,
withdrawal of certification and recer-
tification of the applicant’s grievance
procedure. The Attorney General shall
also notify the court of the certifi-
cation status of any grievance proce-
dure at the request of the court or any
party in an action by an adult inmate
pursuant to 42 U.S.C. 1983.

§ 40.22 Significance of certification.
Certification of a grievance proce-

dure by the Attorney General shall sig-
nify only that on the basis of the infor-
mation submitted, the Attorney Gen-
eral believes the grievance procedure is
in substantial compliance with the

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00668 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



675

Department of Justice § 41.3

minimum standards or is otherwise fair
and effective. Certification shall not
indicate approval of the use or applica-
tion of the grievance procedure in a
particular case.

[Order No. 1955–95, 60 FR 13904, Mar. 15, 1995]

PART 41—IMPLEMENTATION OF EX-
ECUTIVE ORDER 12250, NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN FEDERALLY AS-
SISTED PROGRAMS

Subpart A—Federal Agency
Responsibilities

Sec.
41.1 Purpose.
41.2 Application.
41.3 Definitions.
41.4 Issuance of agency regulations.
41.5 Enforcement.
41.6 Interagency cooperation.
41.7 Coordination with sections 502 and 503.

Subpart B—Standards for Determining Who
Are Handicapped Persons

41.31 Handicapped person.
41.32 Qualified handicapped person.

Subpart C—Guidelines for Determining
Discriminatory Practices

GENERAL

41.51 General prohibitions against discrimi-
nation.

EMPLOYMENT

41.52 General prohibitions against employ-
ment discrimination.

41.53 Reasonable accommodation.
41.54 Employment criteria.
41.55 Preemployment inquiries.

PROGRAM ACCESSIBILITY

41.56 General requirement concerning pro-
gram accessibility.

41.57 Existing facilities.
41.58 New construction.

APPENDIX A TO PART 41—LEADERSHIP AND CO-
ORDINATION OF NONDISCRIMINATION LAWS

AUTHORITY: Executive Order 12250, 45 FR
72995; sec. 504, Rehabilitation Act of 1973,
Pub. L. 93–112, 87 Stat. 394 (29 U.S.C. 794); sec.
111(a), Rehabilitation Act Amendments of
1974, Pub. L. 93–516, 88 Stat. 1619 (29 U.S.C.
706).

SOURCE: 43 FR 2132, Jan. 13, 1978, unless
otherwise noted. Redesignated at 46 FR 40686,
40687, Aug. 11, 1981.

EFFECTIVE DATE NOTE: At 46 FR 40687, Aug.
11, 1981, the application of part 41 with re-
spect to mass transportation was suspended
until further notice.

Subpart A—Federal Agency
Responsibilities

§ 41.1 Purpose.

The purpose of this part is to imple-
ment Executive Order 12250, which re-
quires the Department of Justice to co-
ordinate the implementation of section
504 of the Rehabilitation Act of 1973.

[43 FR 2132, Jan. 13, 1978. Redesignated and
amended at 46 FR 40686, 40687, Aug. 11, 1981]

§ 41.2 Application.

This part applies to each Federal de-
partment and agency that is empow-
ered to extend Federal financial assist-
ance.

§ 41.3 Definitions.

As used in this regulation, the term:
(a) Executive Order means Executive

Order 12250, titled ‘‘Leadership and Co-
ordination of Nondiscrimination
Laws,’’ issued November 2, 1980.

(b) Section 504 means section 504 of
the Rehabilitation Act of 1973, Public
Law 93–112, as amended by the Reha-
bilitation Act Amendments of 1974,
Public Law 93–516, 29 U.S.C. 794.

(c) Agency means a Federal depart-
ment or agency that is empowered to
extend financial assistance.

(d) Recipient means any State or its
political subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other en-
tity, or any person to which Federal fi-
nancial assistance is extended directly
or through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance.

(e) Federal financial assistance means
any grant, loan, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of:

(1) Funds;
(2) Services of Federal personnel; or
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(3) Real and personal property or any
interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment.

(f) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property.

[43 FR 2132, Jan. 13, 1978. Redesignated and
amended at 46 FR 40686, 40687, Aug. 11, 1981]

§ 41.4 Issuance of agency regulations.

(a) Each agency shall issue, after no-
tice and opportunity for comment, a
regulation to implement section 504
with respect to the programs and ac-
tivities to which it provides assistance.
The regulation shall be consistent with
this part.

(b) Each agency shall issue a notice
of proposed rulemaking no later than
90 days after the effective date of this
part. Each agency shall issue a final
regulation no later than 135 days after
the end of the period for comment on
its proposed regulation: Provided, That
the agency shall submit its proposed
final regulation to the Assistant Attor-
ney General, Civil Rights Division, De-
partment of Justice, for review at least
45 days before it is to be issued.

(c) Each such agency regulation
shall:

(1) Define appropriate terms, consist-
ent with the definitions set forth in
§ 41.3 and with the standards for deter-
mining who are handicapped persons
set forth in subpart B of this part; and

(2) Prohibit discriminatory practices
against qualified handicapped persons
in employment and in the provision of
aid, benefits, or services, consistent
with the guidelines set forth in subpart
C of this part.

The regulation shall include, where ap-
propriate, specific provisions adapted
to the particular programs and activi-

ties receiving financial assistance from
the agency.

[43 FR 2132, Jan. 13, 1978. Redesignated and
amended at 46 FR 40686, 40687, Aug. 11, 1981]

§ 41.5 Enforcement.

(a) Each agency shall establish a sys-
tem for the enforcement of section 504
and its implementing regulation with
respect to the programs and activities
to which it provides assistance. The
system shall include:

(1) The enforcement and hearing pro-
cedures that the agency has adopted
for the enforcement of title VI of the
Civil Rights Act of 1964, and

(2) A requirement that recipients
sign assurances of compliance with sec-
tion 504.

(b) Each agency regulation shall also
include requirements that recipients:

(1) Notify employees and bene-
ficiaries of their rights under section
504,

(2) Conduct a self-evaluation of their
compliance with section 504, with the
assistance of interested persons, in-
cluding handicapped persons or organi-
zations representing handicapped per-
sons, and

(3) Otherwise consult with interested
persons, including handicapped persons
or organizations representing handi-
capped persons, in achieving compli-
ance with section 504.

§ 41.6 Interagency cooperation.

(a) Where each of a substantial num-
ber of recipients is receiving assistance
for similar or related purposes from
two or more agencies or where two or
more agencies cooperate in administer-
ing assistance for a given class of re-
cipients, the agencies shall:

(1) Coordinate compliance with sec-
tion 504, and

(2) Designate one of the agencies as
the primary agency for section 504
compliance purposes.

(b) Any agency conducting a compli-
ance review or investigating a com-
pliant of an alleged section 504 viola-
tion shall notify any other affected
agency upon discovery of its jurisdic-
tion and shall inform it of the findings
made. Reviews or investigations may
be made on a joint basis.
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§ 41.7 Coordination with sections 502
and 503.

(a) Agencies shall consult with the
Architectural and Transportation Bar-
riers Compliance Board in developing
requirements for the accessibility of
new facilities and alterations, as re-
quired in § 41.58, and shall coordinate
with the Board in enforcing such re-
quirements with respect to facilities
that are subject to section 502 of the
Rehabilitation Act of 1973, as amended,
as well as to section 504.

(b) Agencies shall coordinate with
the Department of Labor in enforcing
requirements concerning employment
discriminination with respect to recipi-
ents that are also federal contractors
subject to section 503 of the Rehabilita-
tion Act of 1973, as amended.

Subpart B—Standards for Deter-
mining Who Are Handi-
capped Persons

§ 41.31 Handicapped person.

(a) Handicapped person means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.

(b) As used in paragraph (a) of this
section, the phrase:

(1) Physical or mental impairment
means:

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

The term ‘‘physical or mental impair-
ment’’ includes, but is not limited to,
such diseases and conditions as ortho-
pedic, visual, speech, and hearing im-
pairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental

retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by a
recipient as constituting such a limita-
tion;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (b)(1) of this section
but is treated by a recipient as having
such an impairment.

§ 41.32 Qualified handicapped person.

Qualified handicapped person means:
(a) With respect to employment, a

handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion and

(b) With respect to services, a handi-
capped person who meets the essential
eligibility requirements for the receipt
of such services.

Subpart C—Guidelines for Deter-
mining Discriminatory Prac-
tices

GENERAL

§ 41.51 General prohibitions against
discrimination.

(a) No qualified handicapped person,
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity that receives or bene-
fits from federal financial assistance.
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(b)(1) A recipient, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
an agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or service
to beneficiaries of the recipient’s pro-
gram;

(vi) Deny a qualified handicapped
person the opportunity to participate
as a member of planning or advisory
boards; or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) A recipient may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration:

(i) That have the effect of subjecting
qualified handicapped persons to dis-
crimination on the basis of handicap,

(ii) That have the purpose or effect of
defeating or substantially impairing
accomplishment of the objectives of
the recipient’s program with respect to
handicapped persons, or

(iii) That perpetuate the discrimina-
tion of another recipient if both recipi-
ents are subject to common adminis-
trative control or are agencies of the
same state.

(4) A recipient may not, in determin-
ing the site or location of a facility,
make selections:

(i) That have the effect of excluding
handicapped persons from, denying
them the benefits of, or otherwise sub-
jecting them to discrimination under
any program or activity that receives
or benefits from federal financial as-
sistance or

(ii) That have the purpose or effect of
defeating or substantially impairing
the accomplishment of the objectives
of the program or activity with respect
to handicapped persons.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by federal statute or executive
order to handicapped persons or the ex-
clusion of a specific class of handi-
capped persons from a program limited
by federal statute or executive order to
a different class of handicapped persons
is not prohibited by this part.

(d) Recipients shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

(e) Recipients shall take appropriate
steps to ensure that communications
with their applicants, employees, and
beneficiaries are available to persons
with impaired vision and hearing.

EMPLOYMENT

§ 41.52 General prohibitions against
employment discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
that receives or benefits from federal
financial assistance.

(b) A recipient shall make all deci-
sions concerning employment under
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any program or activity to which this
part applies in a manner which ensures
that discrimination on the basis of
handicap does not occur and may not
limit, segregate, or classify applicants
or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(c) The prohibition against discrimi-
nation in employment applies to the
following activities:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
ing;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(9) Any other term, condition, or
privilege of employment.

(d) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this subpart. The relationships referred
to in this paragraph include relation-
ships with employment and referral
agencies, with labor unions, with orga-
nizations providing or administering
fringe benefits to employees of the re-
cipient, and with organizations provid-
ing training and apprenticeship pro-
grams.

§ 41.53 Reasonable accommodation.
A recipient shall make reasonable ac-

commodation to the known physical or

mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation
would impose an undue hardship on the
operation of its program.

§ 41.54 Employment criteria.
A recipient may not use employment

tests or criteria that discriminate
against handicapped persons and shall
ensure that employment tests are
adapted for use by persons who have
handicaps that impair sensory, man-
ual, or speaking skills.

§ 41.55 Preemployment inquiries.
A recipient may not conduct a pre-

employment medical examination or
make a preemployment inquiry as to
whether an applicant is a handicapped
person or as to the nature or severity
of a handicap except under the cir-
cumstances described in 28 CFR 42.513.

[43 FR 2132, Jan. 13, 1978. Redesignated and
amended at 46 FR 40686, 40687, Aug. 11, 1981]

PROGRAM ACCESSIBILITY

§ 41.56 General requirement concern-
ing program accessibility.

No qualified handicapped person
shall, because a recipient’s facilities
are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity that receives or benefits from
federal financial assistance.

§ 41.57 Existing facilities.
(a) A recipient shall operate each

program or activity so that the pro-
gram or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not necessarily require
a recipient to make each of its existing
facilities or every part of an existing
facility accessible to and usable by
handicapped persons.

(b) Where structural changes are nec-
essary to make programs or activities
in existing facilities accessible, such
changes shall be made as soon as prac-
ticable, but in no event later than
three years after the effective date of
the agency regulation: Provided, That,
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if the program is a particular mode of
transportation (e.g., a subway system)
that can be made accessible only
through extraordinarily expensive
structural changes to, or replacement
of, existing facilities and if other ac-
cessible modes of transportation are
available, the federal agency respon-
sible for enforcing section 504 with re-
spect to that program may extend this
period of time, but only for a reason-
able and definite period, such period to
be set forth in the agency’s regulation.

(c) In the event that structural
changes to facilities are necessary to
meet the requirement of paragraph (a)
of this section, a recipient shall de-
velop, within a definite period to be es-
tablished in each agency’s regulation, a
transition plan setting forth the steps
necessary to complete such changes.
The plan shall be developed with the
assistance of interested persons, in-
cluding handicapped persons or organi-
zations representing handicapped per-
sons.

[43 FR 2132, Jan. 13, 1978. Redesignated and
amended at 46 FR 40686, 40687, Aug. 11, 1981]

EFFECTIVE DATE NOTE: At Order No. 1301–
88, 53 FR 37754, Sept. 28, 1988, the application
of § 41.57(b) to public housing timeframes was
suspended.

§ 41.58 New construction.

(a) Except as provided in paragraph
(b) of this section, new facilities shall
be designed and constructed to be read-
ily accessible to and usable by handi-
capped persons. Alterations to existing
facilities shall, to the maximum extent
feasible, be designed and constructed to
be readily accessible to and usable by
handicapped persons.

(b) The Department of Transpor-
tation may defer the effective date for
requiring all new buses to be accessible
if it concludes on the basis of its sec-
tion 504 rulemaking process that it is
not feasible to require compliance on
the effective date of its regulation: Pro-
vided, That comparable, accessible
services are available to handicapped
persons in the interim and that the
date is not deferred later than October
1, 1979.

APPENDIX A TO PART 41—LEADERSHIP
AND COORDINATION OF NON-
DISCRIMINATION LAWS

EXECUTIVE ORDER 12250, NOV. 2, 1980

By the authority vested in me as President
by the Constitution and statutes of the
United States of America, including section
602 of the Civil Rights Act of 1964 (42 U.S.C.
2000d–1), section 902 of the Education Amend-
ments of 1972 (20 U.S.C. 1682), and section 301
of title 3 of the United States Code, and in
order to provide, under the leadership of the
Attorney General, for the consistent and ef-
fective implementation of various laws pro-
hibiting discriminatory practices in Federal
programs and programs receiving Federal fi-
nancial assistance, it is hereby ordered as
follows:

1–1. Delegation of Function.

1–101. The function vested in the President
by section 602 of the Civil Rights Act of 1964
(42 U.S.C. 2000d–1), relating to the approval
of rules, regulations, and orders of general
applicability, is hereby delegated to the At-
torney General.

1–102. The function vested in the President
by section 902 of the Education Amendments
of 1972 (20 U.S.C. 1682), relating to the ap-
proval of rules, regulations, and orders of
general applicability, is hereby delegated to
the Attorney General.

1–2. Coordination of Nondiscrimination Provi-
sions.

1–201. The Attorney General shall coordi-
nate the implementation and enforcement
by Executive agencies of various non-
discrimination provisions of the following
laws:

(a) Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d et seq.).

(b) Title IX of the Education Amendments
of 1972 (20 U.S.C. 1681 et seq.).

(c) Section 504 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 794).

(d) Any other provision of Federal statu-
tory law which provides, in whole or in part,
that no person in the United States shall, on
the ground of race, color, national origin,
handicap, religion, or sex, be excluded from
participation in, be denied the benefits of, or
be subject to discrimination under any pro-
gram or activity receiving Federal financial
assistance.

1–202. In furtherance of the Attorney Gen-
eral’s responsibility for the coordination of
the implementation and enforcement of the
nondiscrimination provisions of laws covered
by this Order, the Attorney General shall re-
view the existing and proposed rules, regula-
tions, and orders of general applicability of
the Executive agencies in order to identify
those which are inadequate, unclear or un-
necessarily inconsistent.
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1–203. The Attorney General shall develop
standards and procedures for taking enforce-
ment actions and for conducting investiga-
tions and compliance reviews.

1–204. The Attorney General shall issue
guidelines for establishing reasonable time
limits on efforts to secure voluntary compli-
ance, on the initiation of sanctions, and for
referral to the Department of Justice for en-
forcement where there is noncompliance.

1–205. The Attorney General shall establish
and implement a schedule for the review of
the agencies’ regulations which implement
the various nondiscrimination laws covered
by this Order.

1–206. The Attorney General shall establish
guidelines and standards for the development
of consistent and effective recordkeeping and
reporting requirements by Executive agen-
cies; for the sharing and exchange by agen-
cies of compliance records, findings, and sup-
porting documentation; for the development
of comprehensive employee training pro-
grams; for the development of effective in-
formation programs; and for the develop-
ment of cooperative programs with State
and local agencies, including sharing of in-
formation, deferring of enforcement activi-
ties, and providing technical assistance.

1–207. The Attorney General shall initiate
cooperative programs between and among
agencies, including the development of sam-
ple memoranda of understanding, designed to
improve the coordination of the laws covered
by this Order.

1–3. Implementation by the Attorney General.

1–301. In consultation with the affected
agencies, the Attorney General shall prompt-
ly prepare a plan for the implementation of
this Order. This plan shall be submitted to
the Director of the Office of Management
and Budget.

1–302. The Attorney General shall periodi-
cally evaluate the implementation of the
nondiscrimination provisions of the laws
covered by this Order, and advise the heads
of the agencies concerned on the results of
such evaluations as to recommendations for
needed improvement in implementation or
enforcement.

1–303. The Attorney General shall carry out
his functions under this Order, including the
issuance of such regulations as he deems nec-
essary, in consultation with affected agen-
cies.

1–304. The Attorney General shall annually
report to the President through the Director
of the Office of Management and Budget on
the progress in achieving the purposes of this
Order. This report shall include any rec-
ommendations for changes in the implemen-
tation or enforcement of the nondiscrimina-
tion provisions of the laws covered by this
Order.

1–305. The Attorney General shall chair the
Interagency Coordinating Council estab-
lished by section 507 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 794c).

1–4. Agency Implementation.

1–401. Each Executive agency shall cooper-
ate with the Attorney General in the per-
formance of the Attorney General’s func-
tions under this Order and shall, unless pro-
hibited by law, furnish such reports and in-
formation as the Attorney General may re-
quest.

1–402. Each Executive agency responsible
for implementing a nondiscrimination provi-
sion of a law covered by this Order shall
issue appropriate implementing directives
(whether in the nature of regulations or pol-
icy guidance). To the extent permitted by
law, they shall be consistent with the re-
quirements prescribed by the Attorney Gen-
eral pursuant to this Order and shall be sub-
ject to the approval of the Attorney General,
who may require that some or all of them be
submitted for approval before taking effect.

1–403. Within 60 days after a date set by the
Attorney General, Executive agencies shall
submit to the Attorney General their plans
for implementing their responsibilities under
this Order.

1–5. General Provisions.

1–501. Executive Order No. 11764 is revoked.
The present regulations of the Attorney Gen-
eral relating to the coordination of enforce-
ment of title VI of the Civil Rights Act of
1964 shall continue in effect until revoked or
modified (28 CFR 42.401 to 42.415).

1–502. Executive Order No. 11914 is revoked.
The present regulations of the Secretary of
Health and Human Services relating to the
coordination of the implementation of sec-
tion 504 of the Rehabilitation Act of 1973, as
amended, shall be deemed to have been
issued by the Attorney General pursuant to
this Order and shall continue in effect until
revoked or modified by the Attorney Gen-
eral.

1–503. Nothing in this Order shall vest the
Attorney General with the authority to co-
ordinate the implementation and enforce-
ment by Executive agencies of statutory pro-
visions relating to equal employment.

1–504. Existing agency regulations imple-
menting the nondiscrimination provisions of
laws covered by this Order shall continue in
effect until revoked or modified.

JIMMY CARTER

The White House,
November 2, 1980.

[47 FR 32421, July 27, 1982]
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PART 42—NONDISCRIMINATION;
EQUAL EMPLOYMENT OPPOR-
TUNITY; POLICIES AND PROCE-
DURES

Subpart A—Equal Employment Opportunity
Within the Department of Justice

Sec.
42.1 Policy.
42.2 Designation of Director of Equal Em-

ployment Opportunity and Complaint
Adjudication Officer.

42.3 Responsibility for Department of Jus-
tice Equal Opportunity Recruitment Pro-
gram.

Subpart B [Reserved]

Subpart C—Nondiscrimination in Federally
Assisted Programs—Implementation of
Title VI of the Civil Rights Act of 1964

42.101 Purpose.
42.102 Definitions.
42.103 Application of this subpart.
42.104 Discrimination prohibited.
42.105 Assurance required.
42.106 Compliance information.
42.107 Conduct of investigations.
42.108 Procedure for effecting compliance.
42.109 Hearings.
42.110 Decisions and notices.
42.111 Judicial review.
42.112 Effect on other regulations; forms

and instructions.

APPENDIX A TO SUBPART C—FEDERAL FINAN-
CIAL ASSISTANCE ADMINISTERED BY THE
DEPARTMENT OF JUSTICE TO WHICH THIS
SUBPART APPLIES

Subpart D—Nondiscrimination in Federally
Assisted Programs—Implementation of
Section 815(c)(1) of the Justice System
Improvement Act of 1979

42.201 Purpose and application.
42.202 Definitions.
42.203 Discrimination prohibited.
42.204 Applicants’ obligations.
42.205 Complaint investigation.
42.206 Compliance reviews.
42.207 Compliance information.
42.208 Notice of noncompliance.
42.209 Compliance secured.
42.210 Compliance not secured.
42.211 Resumption of suspended funds.
42.212 Preliminary hearing.
42.213 Full hearing.
42.214 Judicial review.
42.215 Other actions authorized under the

JSIA.

APPENDIX A TO SUBPART D—COMMENTARY

Subpart E—Equal Employment Opportunity
Program Guidelines

42.301 Purpose.
42.302 Application.
42.303 Evaluation of employment opportu-

nities.
42.304 Written equal employment oppor-

tunity program.
42.305 Recordkeeping and certification.
42.306 Guidelines.
42.307 Obligations of recipients.
42.308 Noncompliance.

Subpart F—Coordination of Enforcement of
Non-discrimination in Federally As-
sisted Programs

42.401 Purpose and application.
42.402 Definitions.
42.403 Agency regulations.
42.404 Guidelines.
42.405 Public dissemination of title VI infor-

mation.
42.406 Data and information collection.
42.407 Procedures to determine compliance.
42.408 Complaint procedures.
42.409 Employment practices.
42.410 Continuing State programs.
42.411 Methods of resolving noncompliance.
42.412 Coordination.
42.413 Interagency cooperation and delega-

tions.
42.414 Federal agency staff.
42.415 Federal agency title VI enforcement

plan.

Subpart G—Nondiscrimination Based on
Handicap in Federally Assisted Pro-
grams—Implementation of Section 504
of the Rehabilitation Act of 1973

GENERAL PROVISIONS

42.501 Purpose.
42.502 Application.
42.503 Discrimination prohibited.
42.504 Assurances required.
42.505 Administrative requirements for re-

cipients.

EMPLOYMENT

42.510 Discrimination prohibited.
42.511 Reasonable accommodation.
42.512 Employment criteria.
42.513 Preemployment inquiries.

PROGRAM ACCESSIBILITY

42.520 Discrimination prohibited.
42.521 Existing facilities.
42.522 New construction.

PROCEDURES

42.530 Procedures.
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DEFINITIONS

42.540 Definitions.

APPENDIXES TO SUBPART G

APPENDIX A—FEDERAL FINANCIAL ASSIST-
ANCE ADMINISTERED BY THE DEPARTMENT
OF JUSTICE TO WHICH THIS SUBPART AP-
PLIES

APPENDIX B [RESERVED]
APPENDIX C—DEPARTMENT REGULATIONS

UNDER TITLE VI OF THE CIVIL RIGHTS ACT
OF 1964 (28 CFR 42.106–42.110) WHICH
APPLY TO THIS SUBPART [NOTE]

APPENDIX D—OJARS’ REGULATIONS UNDER
THE OMNIBUS CRIME CONTROL AND SAFE
STREETS ACT, AS AMENDED, WHICH APPLY
TO THIS SUBPART (28 CFR 42.205 AND
42.206) [NOTE]

Subpart H—Procedures for Complaints of
Employment Discrimination Filed
Against Recipients of Federal Financial
Assistance

42.601 Purpose and application.
42.602 Exchange of information.
42.603 Confidentiality.
42.604 Standards for investigation, reviews

and hearings.
42.605 Agency processing of complaints of

employment discrimination.
42.606 General rules concerning EEOC ac-

tion on complaints.
42.607 EEOC dismissals of complaints.
42.608 Agency action on complaints dis-

missed by EEOC.
42.609 EEOC reasonable cause determina-

tion and conciliation efforts.
42.610 Agency enforcement of unresolved

complaints.
42.611 EEOC negotiated settlements and

conciliation agreements.
42.612 Interagency consultation.
42.613 Definitions.

Subpart I—Nondiscrimination on the Basis
of Age in Federally Assisted Programs
and Activities; Implementation of the
Age Discrimination Act of 1975

GENERAL PROVISIONS

42.700 Purpose.
42.701 Application.
42.702 Definitions.
42.703–42.709 [Reserved]

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

42.710 General prohibition.
42.711 Exception; authorized by law.
42.712 Exception; normal operation or statu-

tory objective.
42.713 Exception; reasonable factors other

than age.
42.714 Special benefits.

42.715 Burden of proof regarding exceptions.
42.716–42.719 [Reserved]

DUTIES OF RECIPIENTS

42.720 General responsibility.
42.721 Notice to subrecipients.
42.722 Recipient assessment of age distinc-

tions.
42.723 Compliance information.
42.724 Remedial and affirmative action.
42.725 Assurance of compliance.
42.726–42.729 [Reserved]

COMPLIANCE PROCEDURES

42.730 Compliance reviews.
42.731 Complaints.
42.732 Prohibition against intimidation.
42.733 Enforcement procedures.
42.734 Alternative funding.
42.735 Judicial review.
42.736 Private lawsuits.
42.737–42.799 [Reserved]

APPENDIX A TO SUBPART I OF PART 42—FED-
ERAL FINANCIAL ASSISTANCE ADMINIS-
TERED BY THE DEPARTMENT OF JUSTICE TO
WHICH THIS SUBPART APPLIES

APPENDIX B TO SUBPART I OF PART 42—AGE
DISTINCTIONS IN FEDERAL STATUTES OR
REGULATIONS AFFECTING FINANCIAL AS-
SISTANCE ADMINISTERED BY THE DEPART-
MENT OF JUSTICE

Subpart A—Equal Employment
Opportunity Within the De-
partment of Justice

AUTHORITY: 5 U.S.C. 301, 28 U.S.C. 509, 510;
E.O. 11246, 3 CFR 1964–1965 Comp., p. 339; E.O.
11478, 3 CFR 1966–1970 Comp., p. 803.

§ 42.1 Policy.

(a) It is the policy of the Department
of Justice to seek to eliminate dis-
crimination on the basis of race, color,
religion, sex, sexual orientation, na-
tional origin, marital status, political
affiliation, age, or physical or mental
handicap in employment within the
Department and to assure equal em-
ployment opportunity for all employ-
ees and applicants for employment.

(b) No person shall be subject to re-
taliation for opposing any practice pro-
hibited by the above policy or for par-
ticipating in any stage of administra-
tive or judicial proceedings related to
this policy.

[Order No. 2037–96, 61 FR 34730, July 3, 1996; 61
FR 43119, Aug. 20, 1996]
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1 See also 28 CFR 50.3. Guidelines for en-
forcement of Title VI, Civil Rights Act.

§ 42.2 Designation of Director of Equal
Employment Opportunity and Com-
plaint Adjudication Officer.

(a) In compliance with the regula-
tions of the Equal Employment Oppor-
tunity Commission (29 CFR 1613.204(c)),
the Assistant Attorney General for Ad-
ministration is hereby designated as
Director of Equal Employment Oppor-
tunity for the Department of Justice
with responsibilities for administra-
tion of the Equal Employment Oppor-
tunity Program within the Depart-
ment. The Director of Equal Employ-
ment Opportunity shall publish and
implement the Department of Justice
regulations, which shall include a posi-
tive action program to eliminate
causes of discrimination and shall in-
clude procedures for processing com-
plaints of discrimination within the
Department.

(b) The Assistant Attorney General
in charge of the Civil Rights Division
shall appoint a Complaint Adjudication
Officer, who shall render final decisions
for the Department of Justice on com-
plaints of discrimination filed by em-
ployees and applicants for employment
in the Department pursuant to the De-
partment’s Equal Employment Oppor-
tunity Regulations. In rendering deci-
sions, the Complaint Adjudication Offi-
cer shall order such remedial action as
may be appropriate, whether or not
there is a finding of discrimination, but
in cases where no discrimination is
found any remedial action ordered
shall have the prior approval of the As-
sistant Attorney General in charge of
the Civil Rights Division, who shall
consult with the Deputy Attorney Gen-
eral on the matter.

[Order No. 420–69, 34 FR 12281, July 25, 1969,
as amended by Order No. 721–77, 42 FR 25725,
May 19, 1977; Order No. 731–77, 42 FR 35646,
July 11, 1977; Order No. 899–80, 45 FR 43703,
June 30, 1980; Order No. 960–81, 46 FR 52357,
Oct. 27, 1981]

§ 42.3 Responsibility for Department of
Justice Equal Opportunity Recruit-
ment Program.

The Assistant Attorney General for
Administration shall be responsible for
establishing and implementing the De-
partment of Justice Equal Opportunity

Recruitment Program under 5 U.S.C.
7201.

[Order No. 865–79, 44 FR 77157, Dec. 31, 1979, as
amended by Order No. 960–81, 46 FR 52357,
Oct. 27, 1981]

Subpart B [Reserved]

Subpart C—Nondiscrimination in
Federally Assisted Programs—
Implementation of Title VI of
the Civil Rights Act of 1964 1

AUTHORITY: 42 U.S.C. 2000d–2000d–4; E.O.
12250, 45 FR 72995, 3 CFR, 1980 Comp., p. 298.

SOURCE: Order No. 365–66, 31 FR 10265, July
29, 1966, unless otherwise noted.

§ 42.101 Purpose.
The purpose of this subpart is to im-

plement the provisions of title VI of
the Civil Rights Act of 1964, 78 Stat. 252
(hereafter referred to as the ‘‘Act’’), to
the end that no person in the United
States shall, on the ground of race,
color, or national origin, be excluded
from participation in, be denied the
benefits of, or otherwise be subjected
to discrimination under any program
or activity receiving Federal financial
assistance from the Department of Jus-
tice.

§ 42.102 Definitions.
As used in this subpart—
(a) The term responsible Department

official with respect to any program re-
ceiving Federal financial assistance
means the Attorney General, or Dep-
uty Attorney General, or such other of-
ficial of the Department as has been as-
signed the principal responsibility
within the Department for the admin-
istration of the law extending such as-
sistance.

(b) The term United States includes
the several States of the United States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, American Samoa, Guam, Wake
Island, the Canal Zone, and all other
territories and possessions of the
United States, and the term State in-
cludes any one of the foregoing.
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(c) The term Federal financial assist-
ance includes:

(1) Grants and loans of Federal funds,
(2) The grant or donation of Federal

property and interests in property,
(3) The detail of Federal personnel,
(4) The sale and lease of, and the per-

mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and

(5) Any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(d) The term program includes any
program, project, or activity for the
provision of services, financial aid, or
other benefits to individuals (including
education or training, rehabilitation,
or other services or disposition, wheth-
er provided through employees of the
recipient of Federal financial assist-
ance or provided by others through
contracts or other arrangements with
the recipient, and including work op-
portunities and cash or loan or other
assistance to individuals), or for the
provision of facilities for furnishing
services, financial aid, or other bene-
fits to individuals. The disposition,
services, financial aid, or benefits pro-
vided under a program receiving Fed-
eral financial assistance shall be
deemed to include any disposition,
services, financial aid, or benefits pro-
vided with the aid of Federal financial
assistance or with the aid of any non-
Federal funds, property, or other re-
sources required to be expended or
made available for the program to
meet matching requirements or other
conditions which must be met in order
to receive the Federal financial assist-
ance, and to include any disposition,
services, financial aid, or benefits pro-
vided in or through a facility provided
with the aid of Federal financial assist-
ance or such non-Federal resources.

(e) The term facility includes all or
any portion of structures, equipment,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-

pansion, renovation, remodeling, alter-
ation, or acquisition of facilities.

(f) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, or organi-
zation, or other entity, or any individ-
ual, in any State, to whom Federal fi-
nancial assistance is extended, directly
or through another recipient, for any
program, including any successor, as-
sign, or transferee thereof, but such
term does not include any ultimate
beneficiary under any such program.

(g) The term primary recipient means
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient for the
purpose of carrying out a program.

(h) The term applicant means one
who submits an application, request, or
plan required to be approved by a re-
sponsible Department official, or by a
primary recipient, as a condition to
eligibility for Federal financial assist-
ance, and the term application means
such an application, request, or plan.

(i) The term academic institution in-
cludes any school, academy, college,
university, institute, or other associa-
tion, organization, or agency conduct-
ing or administering any program,
project, or facility designed to educate
or train individuals.

(j) The term disposition means any
treatment, handling, decision, sentenc-
ing, confinement, or other prescription
of conduct.

(k) The term governmental organiza-
tion means the political subdivision for
a prescribed geographical area.

[Order No. 365–66, 31 FR 10265, July 29, 1966,
as amended by Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 960–81, 46 FR 52357,
Oct. 27, 1981]

§ 42.103 Application of this subpart.
This subpart applies to any program

for which Federal financial assistance
is authorized under a law administered
by the Department. It applies to money
paid, property transferred, or other
Federal financial assistance extended
under any such program after the date
of this subpart pursuant to an applica-
tion whether approved before or after
such date. This subpart does not apply
to:
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(a) Any Federal financial assistance
by way of insurance or guaranty con-
tracts, or

(b) Employment practices except to
the extent described in § 42.104(c).

[Order No. 365–66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519–73, 38 FR 17955,
July 5, 1973]

§ 42.104 Discrimination prohibited.
(a) General. No person in the United

States shall, on the ground of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under any program
to which this subpart applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram to which this subpart applies
may not, directly or through contrac-
tual or other arrangements, on the
ground of race, color, or national ori-
gin:

(i) Deny an individual any disposi-
tion, service, financial aid, or benefit
provided under the program;

(ii) Provide any disposition, service,
financial aid, or benefit to an individ-
ual which is different, or is provided in
a different manner, from that provided
to others under the program;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any disposi-
tion, service, financial aid, or benefit
under the program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any disposition, service, financial aid,
or benefit under the program;

(v) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership, or
other requirement or condition which
individuals must meet in order to be
provided any disposition, service, fi-
nancial aid, function or benefit pro-
vided under the program; or

(vi) Deny an individual an oppor-
tunity to participate in the program
through the provision of services or
otherwise or afford him an opportunity
to do so which is different from that af-
forded others under the program (in-
cluding the opportunity to participate
in the program as an employee but

only to the extent set forth in para-
graph (c) of this section).

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.

(2) A recipient, in determining the
type of disposition, services, financial
aid, benefits, or facilities which will be
provided under any such program, or
the class of individuals to whom, or the
situations in which, such will be pro-
vided under any such program, or the
class of individuals to be afforded an
opportunity to participate in any such
program, may not, directly or through
contractual or other arrangements,
utilize criteria or methods of adminis-
tration which have the effect of sub-
jecting individuals to discrimination
because of their race, color, or national
origin, or have the effect of defeating
or substantially impairing accomplish-
ment of the objectives of the program
as respects individuals of a particular
race, color, or national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under any program to which this
subpart applies, on the ground of race,
color, or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the Act or
this subpart.

(4) For the purposes of this section
the disposition, services, financial aid,
or benefits provided under a program
receiving Federal financial assistance
shall be deemed to include any portion
of any program or function or activity
conducted by any recipient of Federal
financial assistance which program,
function, or activity is directly or indi-
rectly improved, enhanced, enlarged, or
benefited by such Federal financial as-
sistance or which makes use of any fa-
cility, equipment or property provided
with the aid of Federal financial assist-
ance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph and in paragraph (c) of this
section does not limit the generality of

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00680 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



687

Department of Justice § 42.105

the prohibition in paragraph (a) of this
section.

(6)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color, or national origin.

(c) Employment practices. (1) Whenever
a primary objective of the Federal fi-
nancial assistance to a program to
which this subpart applies, is to pro-
vide employment, a recipient of such
assistance may not (directly or
through contractual or other arrange-
ments) subject any individual to dis-
crimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising, employment, layoff, or ter-
mination, upgrading, demotion, or
transfer, rates of pay or other forms of
compensation, and use of facilities).
That prohibition also applies to pro-
grams as to which a primary objective
of the Federal financial assistance is (i)
to assist individuals, through employ-
ment, to meet expenses incident to the
commencement or continuation of
their education or training, or (ii) to
provide work experience which contrib-
utes to the education or training of the
individuals involved. The requirements
applicable to construction employment
under any such program shall be those
specified in or pursuant to part III of
Executive Order 11246 or any Executive
order which supersedes it.

(2) In regard to Federal financial as-
sistance which does not have providing
employment as a primary objective,
the provisions of paragraph (c)(1) of
this section apply to the employment
practices of the recipient if discrimina-
tion on the ground of race, color, or na-
tional origin in such employment prac-
tices tends, on the ground of race,
color, or national origin, to exclude
persons from participation in, to deny
them the benefits of or to subject them

to discrimination under the program
receiving Federal financial assistance.
In any such case, the provisions of
paragraph (c)(1) of this section shall
apply to the extent necessary to assure
equality of opportunity to and non-
discriminatory treatment of bene-
ficiaries.

[Order No. 365–66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519–73, 38 FR 17955,
July 5, 1973]

§ 42.105 Assurance required.
(a) General. (1) Every application for

Federal financial assistance to carry
out a program to which this subpart
applies, and every application for Fed-
eral financial assistance to provide a
facility shall, as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to
the application, contain or be accom-
panied by an assurance that the pro-
gram will be conducted or the facility
operated in compliance with all re-
quirements imposed by or pursuant to
this subpart. In the case where the
Federal financial assistance is to pro-
vide or is in the form of personal prop-
erty, or real property or interest there-
in or structures thereon, such assur-
ance shall obligate the recipient, or, in
the case of a subsequent transfer, the
transferee, for the period during which
the property is used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits, or for as long as the re-
cipient retains ownership or possession
of the property, whichever is longer. In
all other cases, such assurance shall
obligate the recipient for the period
during which Federal financial assist-
ance is extended pursuant to the appli-
cation. The responsible Department of-
ficial shall specify the form of the fore-
going assurances for each program, and
the extent to which like assurances
will be required of subgrantees, con-
tractors, and subcontractors, transfer-
ees, successors in interest, and other
participants in the program. Any such
assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terest therein, which was acquired
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through a program of Federal financial
assistance, or in the case where Fed-
eral financial assistance is provided in
the form of a transfer of real property
or interest therein from the Federal
Government, the instrument effecting
or recording the transfer shall contain
a convenant running with the land as-
suring nondiscrimination for the period
during which the real property is used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits.
Where no transfer of property is in-
volved, but property is improved under
a program of Federal financial assist-
ance, the recipient shall agree to in-
clude such a covenant in any subse-
quent transfer of such property. Where
the property is obtained from the Fed-
eral Government, such covenant may
also include a condition coupled with a
right to be reserved by the Department
to revert title to the property in the
event of a breach of the covenant
where, in the discretion of the respon-
sible Department official, such a condi-
tion and right of reverter are appro-
priate to the program under which the
real property is obtained and to the na-
ture of the grant and the grantee.

(b) Assurances from government agen-
cies. In the case of any application from
any department, agency, or office of
any State or local government for Fed-
eral financial assistance for any speci-
fied purpose, the assurance required by
this section, shall extend to any other
department, agency, or office of the
same governmental unit if the policies
of such other department, agency, or
office will substantially affect the
project for which Federal financial as-
sistance is requested. That require-
ment may be waived by the responsible
Department official if the applicant es-
tablishes, to the satisfaction of the re-
sponsible Department official, that the
practices in other agencies of parts or
programs of the governmental unit will
in no way affect:

(1) Its practices in the program for
which Federal financial assistance is
sought, or

(2) The beneficiaries of or partici-
pants in or persons affected by such
program, or

(3) Full compliance with the subpart
as respects such program.

(c) Assurance from academic and other
institutions. (1) In the case of any appli-
cation for Federal financial assistance
for any purpose to an academic institu-
tion, the assurance required by this
section shall extend to admission prac-
tices and to all other practices relating
to the treatment of students.

(2) The assurance required with re-
spect to an academic institution, de-
tention or correctional facility, or any
other institution or facility, insofar as
the assurance relates to the institu-
tion’s practices with respect to admis-
sion or other treatment of individuals
as students, patients, wards, inmates,
persons subject to control, or clients of
the institution or facility or to the op-
portunity to participate in the provi-
sion of services, disposition, treatment,
or benefits to such individuals, shall be
applicable to the entire institution or
facility unless the applicant estab-
lishes, to the satisfaction of the re-
sponsible Department official, that the
practices in designated parts or pro-
grams of the institution or facility will
in no way affect its practices in the
program of the institution or facility
for which Federal financial assistance
is sought, or the beneficiaries of or par-
ticipants in such program. If, in any
such case, the assistance sought is for
the construction of a facility or part of
a facility, the assurance shall in any
event extend to the entire facility and
to facilities operated in connection
therewith.

(d) Continuing State programs. Any
State or State agency administering a
program which receives continuing
Federal financial assistance subject to
this regulation shall as a condition for
the extension of such assistance:

(1) Provide a statement that the pro-
gram is (or, in the case of a new pro-
gram, will be) conducted in compliance
with this regulation, and

(2) Provide for such methods of ad-
ministration as are found by the re-
sponsible Department official to give
reasonable assurance that the primary
recipient and all other recipients of
Federal financial assistance under such
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program will comply with this regula-
tion.

[Order No. 365–66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519–73, 38 FR 17955,
July 5, 1973]

§ 42.106 Compliance information.
(a) Cooperation and assistance. Each

responsible Department official shall,
to the fullest extent practicable, seek
the cooperation of recipients in obtain-
ing compliance with this subpart and
shall provide assistance and guidance
to recipients to help them comply vol-
untarily with this subpart.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible Department official or
his designee timely, complete, and ac-
curate compliance reports at such
times, and in such form and containing
such information, as the responsible
Department official or his designee
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this subpart. In general, recipi-
ents should have available for the De-
partment racial and ethnic data show-
ing the extent to which members of mi-
nority groups are beneficiaries of feder-
ally assisted programs. In the case of
any program under which a primary re-
cipient extends Federal financial as-
sistance to any other recipient or sub-
contracts with any other person or
group, such other recipient shall also
submit such compliance reports to the
primary recipient as may be necessary
to enable the primary recipient to
carry out its obligations under this
subpart.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Department official or
his designee during normal business
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities, as may be perti-
nent to ascertain compliance with this
subpart. Whenever any information re-
quired of a recipient is in the exclusive
possession of any other agency, institu-
tion, or person and that agency, insti-
tution, or person fails or refuses to fur-
nish that information, the recipient
shall so certify in its report and set
forth the efforts which it has made to
obtain the information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this subpart and its applicability to the
program under which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible Department official finds nec-
essary to apprise such persons of the
protections against discrimination as-
sured them by the Act and this sub-
part.

[Order No. 365–66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519–73, 38 FR 17955,
July 5, 1973]

§ 42.107 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible Department official or his
designee shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this subpart.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this subpart may
by himself or by a representative file
with the responsible Department offi-
cial or his designee a written com-
plaint. A complaint must be filed not
later than 180 days from the date of the
alleged discrimination, unless the time
for filing is extended by the responsible
Department official or his designee.

(c) Investigations. The responsible De-
partment official or his designee will
make a prompt investigation whenever
a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this subpart. The investigation should
include, whenever appropriate, a re-
view of the pertinent practices and
policies of the recipient, the cir-
cumstances under which the possible
noncompliance with this subpart oc-
curred, and other factors relevant to a
determination as to whether the recipi-
ent has failed to comply with this sub-
part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
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comply with this subpart, the respon-
sible Department official or his des-
ignee will so inform the recipient and
the matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in § 42.108.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, the responsible
Department official or his designee will
so inform the recipient and the com-
plainant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this subpart, or because
he has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this subpart. The iden-
tity of complainants shall be kept con-
fidential except to the extent necessary
to carry out the purpose of this sub-
part, including the conduct of any in-
vestigation, hearing, or judicial pro-
ceeding arising thereunder.

[Order No. 365–66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519–73, 38 FR 17955,
July 5, 1973]

§ 42.108 Procedure for effecting com-
pliance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this subpart and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
the responsible Department official
may suspend or terminate, or refuse to
grant or continue, Federal financial as-
sistance, or use any other means au-
thorized by law, to induce compliance
with this subpart. Such other means
include, but are not limited to:

(1) Appropriate proceedings brought
by the Department to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and

(2) Any applicable proceeding under
State or local law.

(b) Noncompliance with assurance re-
quirement. If an applicant or recipient
fails or refuses to furnish an assurance
required under § 42.105, or fails or re-
fuses to comply with the provisions of
the assurance it has furnished, or oth-
erwise fails or refuses to comply with
any requirement imposed by or pursu-
ant to title VI or this subpart, Federal
financial assistance may be suspended,
terminated, or refused in accordance
with the procedures of title VI and this
subpart. The Department shall not be
required to provide assistance in such a
case during the pendency of adminis-
trative proceedings under this subpart,
except that the Department will con-
tinue assistance during the pendency of
such proceedings whenever such assist-
ance is due and payable pursuant to a
final commitment made or an applica-
tion finally approved prior to the effec-
tive date of this subpart.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until:

(1) The responsible Department offi-
cial has advised the applicant or recipi-
ent of his failure to comply and has de-
termined that compliance cannot be
secured by voluntary means,

(2) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed by or pursuant to this subpart,

(3) The action has been approved by
the Attorney General pursuant to
§ 42.110, and

(4) The expiration of 30 days after the
Attorney General has filed with the
committee of the House and the com-
mittee of the Senate having legislative
jurisdiction over the program involved,
a full written report of the cir-
cumstances and the grounds for such
action.

Any action to suspend or terminate or
to refuse to grant or to continue Fed-
eral financial assistance shall be lim-
ited to the particular political entity,
or part thereof, or other applicant or
recipient as to whom such a finding has
been made and shall be limited in its
effect to the particular program, or
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part thereof, in which such noncompli-
ance has been so found.

(d) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until:

(1) The responsible Department offi-
cial has determined that compliance
cannot be secured by voluntary means,

(2) The action has been approved by
the Attorney General, and

(3) The recipient or other person has
been notified of its failure to comply
and of the action to be taken to effect
compliance.

§ 42.109 Hearings.
(a) Opportunity for hearing. Whenever

an opportunity for a hearing is re-
quired by § 42.108(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. That
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for that ac-
tion. The notice shall (1) Fix a date,
not less than 20 days after the date of
such notice, within which the applicant
or recipient may request that the re-
sponsible Department official schedule
the matter for hearing, or (2) advise
the applicant or recipient that a hear-
ing concerning the matter in question
has been scheduled and advise the ap-
plicant or recipient of the place and
time of that hearing. The time and
place so fixed shall be reasonable and
shall be subject to change for cause.
The complainant, if any, shall be ad-
vised of the time and place of the hear-
ing. An applicant or recipient may
waive a hearing and submit written in-
formation and argument for the record.
The failure of an applicant or recipient
to request a hearing under this para-
graph or to appear at a hearing for
which a date has been set shall be
deemed to be a waiver of the right to a
hearing afforded by section 602 of the
Act and § 42.108(c) and consent to the
making of a decision on the basis of
such information as is available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Department in Washington, DC, at a

time fixed by the responsible Depart-
ment official, unless he determines
that the convenience of the applicant
or recipient or of the Department re-
quires that another place be selected.
Hearings shall be held before the re-
sponsible Department official or, at his
discretion, before a hearing examiner
designated in accordance with 5 U.S.C.
3105 and 3344 (section 11 of the Adminis-
trative Procedure Act).

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department shall have
the right to be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C. 554–
557 (sections 5–8 of the Administrative
Procedure Act), and in accordance with
such rules of procedure as are proper
(and not inconsistent with this section)
relating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (a) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Department and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the officer conducting
the hearing.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this subpart, but rules or prin-
ciples designed to assure production of
the most credible evidence available
and to subject testimony to test by
cross-examination shall be applied
whenever reasonably necessary by the
officer conducting the hearing. The
hearing officer may exclude irrelevant,
immaterial, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record
shall be open to examination by the
parties and opportunity shall be given
to refute facts and arguments advanced
on either side of the issues. A tran-
script shall be made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the
record. All decisions shall be based
upon the hearing record and written
findings shall be made.
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(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this subpart with re-
spect to two or more programs to
which this subpart applies, or non-
compliance with this subpart and the
regulations of one or more other Fed-
eral Departments or agencies issued
under title VI of the Act, the Attorney
General may, by agreement with such
other departments or agencies, when-
ever appropriate, provide for the con-
duct of consolidated or joint hearings,
and for the application to such hear-
ings of rules of procedure not inconsist-
ent with this subpart. Final decisions
in such cases, insofar as this subpart is
concerned, shall be made in accordance
with § 42.110.

[Order No. 365–66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519–73, 38 FR 17955,
July 5, 1973]

§ 42.110 Decisions and notices.

(a) Decisions by person other than the
responsible Department official. If the
hearing is held by a hearing examiner,
such hearing examiner shall either
make an initial decision, if so author-
ized, or certify the entire record, in-
cluding his recommended findings and
proposed decision, to the responsible
Department official for a final deci-
sion, and a copy of such initial decision
or certification shall be mailed to the
applicant or recipient. Whenever the
initial decision is made by the hearing
examiner, the applicant or recipient
may, within 30 days of the mailing of
such notice of initial decision, file with
the responsible Department official his
exceptions to the initial decision, with
his reasons therefor. In the absence of
exceptions, the responsible Department
official may on his own motion, within
45 days after the initial decision, serve
on the applicant or recipient a notice
that he will review the decision. Upon
filing of such exceptions, or of such no-
tice of review, the responsible Depart-
ment official shall review the initial
decision and issue his own decision
thereon including the reasons therefor.
In the absence of either exceptions or a
notice of review the initial decision
shall constitute the final decision of
the responsible Department official.

(b) Decisions on the record or on review
by the responsible Department official.
Whenever a record is certified to the
responsible Department official for de-
cision or he reviews the decision of a
hearing examiner pursuant to para-
graph (a) of this section, or whenever
the responsible Department official
conducts the hearing, the applicant or
recipient shall be given a reasonable
opportunity to file with him briefs or
other written statements of its conten-
tions, and a copy of the final decision
of the responsible Department official
shall be given in writing to the appli-
cant or recipient and to the complain-
ant, if any.

(c) Decisions on the record whenever a
hearing is waived. Whenever a hearing
is waived pursuant to § 42.109(a), a deci-
sion shall be made by the responsible
Department official on the record and a
copy of such decision shall be given in
writing to the applicant or recipient,
and to the complainant, if any.

(d) Rulings required. Each decision of
a hearing officer or responsible Depart-
ment official shall set forth his ruling
on each findings, conclusion, or excep-
tion presented, and shall identify the
requirement or requirements imposed
by or pursuant to this subpart with
which it is found that the applicant or
recipient has failed to comply.

(e) Approval by Attorney General. Any
final decision of a responsible Depart-
ment official (other than the Attorney
General) which provides for the suspen-
sion or termination of, or the refusal to
grant or continue Federal financial as-
sistance, or the imposition of any other
sanction available under this subpart
or the Act, shall promptly be transmit-
ted to the Attorney General, who may
approve such decision, vacate it, or
remit or mitigate any sanction im-
posed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue, Federal financial assistance, in
whole or in part, under the program in-
volved, and may contain such terms,
conditions, and other provisions as are
consistent with, and will effectuate the
purposes of, the Act and this subpart,
including provisions designed to assure
that no Federal financial assistance
will thereafter be extended under such
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program to the applicant or recipient
determined by such decision to be in
default in its performance of an assur-
ance given by it pursuant to this sub-
part, or to have otherwise failed to
comply with this subpart, unless and
until, it corrects its noncompliance
and satisfies the responsible Depart-
ment official that it will fully comply
with this subpart.

(g) Post-termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this subpart and
provides reasonable assurance that it
will fully comply with this subpart.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible Department official to re-
store fully its eligibility to receive
Federal financial assistance. Any such
request shall be supported by informa-
tion showing that the applicant or re-
cipient has met the requirements of
paragraph (g)(1) of this section. If the
responsible Department official denies
any such request, the applicant or re-
cipient may submit a request for a
hearing in writing, specifying why it
believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record, in accordance with rules of
procedure issued by the responsible De-
partment official. The applicant or re-
cipient will be restored to such eligi-
bility if it proves at such a hearing
that it satisfied the requirements of
paragraph (g)(1) of this section. While
proceedings under this paragraph are
pending, sanctions imposed by the
order issued under paragraph (f) of this
section shall remain in effect.

[Order No. 365–66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519–73, 38 FR 17956,
July 5, 1973]

§ 42.111 Judicial review.

Action taken pursuant to section 602
of the Act is subject to judicial review
as provided in section 603 of the Act.

§ 42.112 Effect on other regulations;
forms and instructions.

(a) Effect on other regulations. Nothing
in this subpart shall be deemed to su-
persede any provision of subpart A or B
of this part or Executive Order 11114 or
11246, as amended, or of any other regu-
lation or instruction which prohibits
discrimination on the ground of race,
color, or national origin in any pro-
gram or situation to which this sub-
part is inapplicable, or which prohibits
discrimination on any other ground.

(b) Forms and instructions. Each re-
sponsible Department official, other
than the Attorney General or Deputy
Attorney General, shall issue and
promptly make available to interested
persons forms and detailed instructions
and procedures for effectuating this
subpart as applied to programs to
which this subpart applies and for
which he is responsible.

(c) Supervision and coordination. The
Attorney General may from time to
time assign to officials of the Depart-
ment, or to officials of other depart-
ments or agencies of the Government,
with the consent of such departments
or agencies, responsibilities in connec-
tion with the effectuation of the pur-
poses of title VI of the Act and this
subpart (other than responsibility for
final decision as provided in § 42.110(e)),
including the achievement of the effec-
tive coordination and maximum uni-
formity within the Department and
within the Executive Branch of the
Government in the application of title
VI of the Act and this subpart to simi-
lar programs and in similar situations.
Any action taken, determination made,
or requirement imposed by an official
of another Department or agency act-
ing pursuant to an assignment of re-
sponsibility under this subsection shall
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have the same effect as though such ac-
tion had been taken by the Attorney
General.

[Order No. 365–66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519–73, 38 FR 17956,
July 5, 1973; Order No. 568–74, 39 FR 18646,
May 29, 1974]

APPENDIX A TO SUBPART C—FEDERAL
FINANCIAL ASSISTANCE ADMINIS-
TERED BY THE DEPARTMENT OF JUS-
TICE TO WHICH THIS SUBPART AP-
PLIES

NOTE: Failure to list a type of Federal as-
sistance in appendix A shall not mean, if
title VI is otherwise applicable, that a pro-
gram is not covered.

1. Assistance provided by the Office of Jus-
tice Programs (OJP), the Bureau of Justice
Assistance (BJA), the National Institute of
Justice (NIJ), the Bureau of Justice Statis-
tics (BJS), and the Office of Juvenile Justice
and Delinquency Prevention (OJJDP), in-
cluding block, formula, and discretionary
grants, victim compensation payments, and
victim assistance grants (title I of the Omni-
bus Crime Control and Safe Streets Act of
1968, 42 U.S.C. 3701–3796, as amended (Pub. L.
90–351, as amended by Pub. L. 93–83, Pub. L.
93–415, Pub. L. 94–430, Pub. L. 94–503, Pub. L.
95–115, Pub. L. 96–157, and Pub. L. 98–473); the
Juvenile Justice and Delinquency Preven-
tion Act of 1974, 42 U.S.C. 5601–5751, as
amended (Pub. L. 93–415, as amended by Pub.
L. 94–503, Pub. L. 95–115, Pub. L. 96–509, and
Pub. L. 98–473); the Victims of Crime Act of
1984, 42 U.S.C. 10601–10604, (Pub. L. 98–473)).

2. Assistance provided by the Bureau of
Prisons (BOP) including technical assistance
to State and local governments for improve-
ment of correctional systems; training of law
enforcement personnel, and assistance to
legal services programs (18 U.S.C. 4042).

3. Assistance provided by the National In-
stitute of Corrections (NIC) including train-
ing, grants, and technical assistance to State
and local governments, public and private
agencies, educational institutions, organiza-
tions and individuals, in the area of correc-
tions (18 U.S.C. 4351–4353).

4. Assistance provided by the Drug En-
forcement Administration (DEA) including
training, joint task forces, information shar-
ing agreements, cooperative agreements, and
logistical support, primarily to State and
local government agencies (21 U.S.C. 871–886).

5. Assistance provided by the Community
Relations Service (CRS) in the form of dis-
cretionary grants to public and private agen-
cies under the Cuban-Haitian Entrant Pro-
gram (title V of the Refugee Education As-
sistance Act of 1980, Pub. L. 96–422).

6. Assistance provided by the U.S. Parole
Commission in the form of workshops and

training programs for State and local agen-
cies and public and private organizations (18
U.S.C. 4204).

7. Assistance provided by the Federal Bu-
reau of Investigation (FBI) including field
training, training through its National Acad-
emy, National Crime Information Center,
and laboratory facilities, primarily to State
and local criminal justice agencies (Omnibus
Crime Control and Safe Streets Act of 1968,
as amended 42 U.S.C. 3701–3796).

8. Assistance provided by the Immigration
and Naturalization Service (INS) including
training and services primarily to State and
local governments under the Alien Status
Verification Index (ASVI); and citizenship
textbooks and training primarily to schools
and public and private service agencies (8
U.S.C. 1360, 8 U.S.C. 1457).

9. Assistance provided by the United States
Marshals Service through its Cooperative
Agreement Program for improvement of
State and local correctional facilities (Pub.
L. 99–180, 99 Stat. 1142).

10. Assistance provided by the Attorney
General through the Equitable Transfer of
Forfeited Property Program (Equitable
Sharing) primarily to State and local law en-
forcement agencies (21 U.S.C. 881(e)).

11. Assistance provided by the Department
of Justice participating agencies that con-
duct specialized training through the Na-
tional Center for State and Local Law En-
forcement Training, a component of the Fed-
eral Law Enforcement Training Center
(FLETC), Glenco, Georgia (Pursuant to
Memorandum Agreement with the Depart-
ment of Treasury).

[Order No. 1204–87, 52 FR 24449, July 1, 1987]

Subpart D—Nondiscrimination in
Federally Assisted Programs—
Implementation of Section
815(c)(1) of the Justice Sys-
tem Improvement Act of 1979

AUTHORITY: Secs. 802(a), 815(c), and 817(d) of
the Justice System Improvement Act of 1979,
42 U.S.C. 3701, et seq., as amended (Pub. L. 90–
351, as amended by Pub. L. 93–83, Pub. L. 93–
415, Pub. L. 94–503, and Pub. L. 96–157 (De-
cember 27, 1979) (JSIA) and Sec. 262 of the
Juvenile Justice and Delinquency Preven-
tion Act of 1974, as amended, 42 U.S.C. 5672
(Pub. L. 93–415, as amended by Pub. L. 95–
115)).

SOURCE: 45 FR 28705, Apr. 30, 1980, unless
otherwise noted.

§ 42.201 Purpose and application.

(a) The purpose of this subpart is to
implement the provisions of section
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815(c) of the Justice System Improve-
ment Act of 1979 (42 U.S.C. 3789d(c);
title VI of the Civil Rights Act of 1964,
42 U.S.C. 2000d; and title IX of the Edu-
cation Amendments of 1972, 20 U.S.C.
1681, et seq., to the end that no person
in any State shall on the ground of
race, color, national origin, sex, or reli-
gion be excluded from participation in,
be denied the benefits of, be subjected
to discrimination under, or be denied
employment in connection with any
program or activity funded in whole or
in part with funds made available
under either the Justice System Im-
provement Act or the Juvenile Justice
Act by the Law Enforcement Assist-
ance Administration, the National In-
stitute of Justice, or the Bureau of
Justice Statistics. These regulations
also implement Executive Order 12138,
which requires all Federal agencies
awarding financial assistance to take
certain steps to advance women’s busi-
ness enterprise.

(b) The regulations in this subpart
apply to the delivery of services by,
and employment practices of recipients
administering, participating in, or sub-
stantially benefiting from any program
or activity receiving Federal financial
assistance extended under the Justice
System Improvement Act of 1979, or
the Juvenile Justice and Delinquency
Prevention Act of 1974, as amended.

(c) Where a private recipient which
receives such assistance through a unit
of government is engaged in prohibited
discrimination, the Office of Justice
Assistance, Research, and Statistics
will invoke the enforcement procedures
of this subpart (§ 42.208, et seq.) against
the appropriate unit of government for
failure to enforce the assurances of
nondiscrimination given it by the pri-
vate recipient pursuant to § 42.204(a).
Where a private recipient receives as-
sistance either directly from the Law
Enforcement Assistance Administra-
tion, the National Institute of Justice,
or the Bureau of Justice Statistics or
through another private entity which
receives funds directly from one of
those agencies, compliance will be en-
forced pursuant to section 803(a) of the
Justice System Improvement Act.

§ 42.202 Definitions.
(a) JSIA means the Justice System

Improvement Act of 1979, Public Law
96–157, 42 U.S.C. 3701, et seq.

(b) Juvenile Justice Act means title I
and II of the Juvenile Justice and De-
linquency Prevention Act of 1974, Pub-
lic Law 93–415, as amended by Public
Law 94–503 and Public Law 95–115.

(c) OJARS or Office means the Office
of Justice Assistance, Research, and
Statistics.

(d) LEAA means the Law Enforce-
ment Assistance Administration.

(e) NIJ means the National Institute
of Justice.

(f) BJS means the Bureau of Justice
Statistics.

(g) Employment practices means all
terms and conditions of employment
including but not limited to, all prac-
tices relating to the screening, recruit-
ment, referral, selection, training, ap-
pointment, promotion, demotion, and
assignment of personnel, and includes
advertising, hiring, assignments, clas-
sification, discipline, layoff and termi-
nation, upgrading, transfer, leave prac-
tices, rate of pay, fringe benefits, or
other forms of pay or credit for serv-
ices rendered and use of facilities.

(h) Investigation includes fact-finding
efforts and, pursuant to § 42.205(c)(3),
attempts to secure the voluntary reso-
lution of complaints.

(i) Compliance review means a review
of a recipient’s selected employment
practices or delivery of services for
compliance with the provisions of sec-
tion 815(c)(1) of the Justice System Im-
provement Act, or this subpart.

(j) Noncompliance means the failure of
a recipient to comply with section
815(c)(1) of the Justice System Im-
provement Act, or this subpart.

(k) Program or activity means the op-
eration of the agency or organizational
unit of government receiving or sub-
stantially benefiting from financial as-
sistance awarded, e.g., a police depart-
ment or department of corrections.

(l) Pattern or practice means any pro-
cedure, custom, or act affecting or po-
tentially affecting, more than a single
individual in a single or isolated in-
stance.

(m) Religion includes all aspects of re-
ligious observance and practice as well
as belief.
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(n) Recipient means any State or local
unit of government or agency thereof,
and any private entity, institution, or
organization, to which Federal finan-
cial assistance is extended directly, or
through such government or agency,
but such term does not include any ul-
timate beneficiary of such assistance.

(o) State means any State of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Virgin Islands, Guam, American
Samoa, the Trust Territory of the Pa-
cific Islands, and the Commonwealth of
the Northern Mariana Islands;

(p) Unit of local government means any
city, county, township, town, borough,
parish, village or other general purpose
political subdivision of a State, an In-
dian tribe which performs law enforce-
ment functions as determined by the
Secretary of the Interior, or, for the
purpose of assistance eligiblity, any
agency of the District of Columbia gov-
ernment or the U.S. Government per-
forming law enforcement functions in
and for the District of Columbia;

(q) Combination as applied to States
or units of local government means
any grouping or joining together of
such States or units for the purpose of
preparing, developing, or implementing
a criminal justice program or project;

(r) Criminal justice council or CJC
means the agency designated by a
State to perform the functions listed in
section 402(b)(1) of the Justice System
Improvement Act.

(s) All masculine terms such as he,
his, and him should be construed to
mean their respective feminine coun-
terparts, she, hers, and her, where ap-
propriate.

[45 FR 28705, Apr. 30, 1980; 45 FR 54037, Aug.
14, 1980]

§ 42.203 Discrimination prohibited.
(a) No person in any State shall on

the ground of race, color, religion, na-
tional origin, or sex be excluded from
participation in, be denied the benefits
of, be subjected to discrimination
under, or denied employment in con-
nection with any program or activity
funded in whole or in part with funds
made available under the JSIA or the
Juvenile Justice Act.

(b) A recipient may not, directly or
through contractual or other arrange-

ments, on the grounds set forth in
paragraph (a) of this section:

(1) Deny an individual any disposi-
tion, service, financial aid, or benefit
provided under the program;

(2) Provide any disposition, service,
financial aid, or benefit to an individ-
ual which is different, or is provided in
a different manner, from that provided
to others under the program;

(3) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any disposi-
tion, service, financial aid, or benefit
under the program;

(4) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any disposition, service, or financial
aid or benefit under the program;

(5) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership, or
other requirement or condition which
individuals must meet in order to be
provided any disposition, service, fi-
nancial aid, function, or benefit pro-
vided under the program;

(6) Deny an individual an opportunity
to participate in the program through
the provision of services or otherwise
or afford him an opportunity to do so
which is different from that afforded
others under the program;

(7) Deny a person the opportunity to
participate as a member of a planning
or advisory body which is an integral
part of the program;

(8) Subject any individual to physical
abuse or summary punishment, or deny
any individual the rights guaranteed
by the Constitution to all persons;

(9) Subject any individual to dis-
crimination in its employment prac-
tices in connection with any program
or activity funded in whole or in part
with funds made available under the
JSIA or the Juvenile Justice Act;

(10) Use any selection device in a
manner which is inconsistent with the
Department of Justice Uniform on Em-
ployee Selection Guidelines, 28 CFR
50.14.

(c) In matters involving employment
discrimination, section 815(c)(1) of the
JSIA shall be interpreted by the Office
consistently with title VII of the Civil
Rights Act of 1964, Public Law 88–352,
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79 Stat. 253, as amended by the Equal
Employment Opportunity Act of 1972,
Public Law 92–261, 87 Stat. 103, and the
Pregnancy Discrimination Act, Public
Law 95–555, 92 Stat. 2076.

(d) The use of a minimum height or
weight requirement which operates to
disproportionately exclude women and
persons of certain national origins,
such as persons of Hispanic or Asian
descent, is a violation of this subpart,
unless the recipient is able to dem-
onstrate convincingly, through use of
supportive factual data, that the re-
quirement has been validated as set
forth in the Department of Justice
Guidelines on Employee Selection Pro-
cedures, 28 CFR 50.14.

(e) A recipient, in determining the
type of disposition, services, financial
aid, benefits, or facilities which will be
provided under any program, or the
class of individuals to whom, or the sit-
uations in which, such will be provided
under any program, may not directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration which have the effect
of subjecting individuals to discrimina-
tion under section 815(c)(1) of the JSIA,
or have the effect of defeating or sub-
stantially impairing accomplishment
of the objectives of the program as re-
spects individuals of a particular race,
color, sex, national origin, or religion.

(f) In determining the site or location
of facilities, a recipient or applicant
may not make selections with the pur-
pose or effect of excluding individuals
from, denying them the benefits of,
subjecting them to discrimination
under, or denying them employment in
connection with any program or activ-
ity to which this subpart applies; or
with the purpose or effect of defeating
or substantially impairing the accom-
plishment of the objectives of the
JSIA, the Juvenile Justice Act, or this
subpart.

(g) For the purposes of this section,
the disposition, services, financial aid,
or benefits provided under a program
or activity receiving Federal financial
assistance shall be deemed to include
any portion of any program or function
or activity conducted by any recipient
of Federal financial assistance which
program, function, or activity is di-
rectly or indirectly improved, en-

hanced, enlarged, or benefited by such
Federal financial assistance or which
makes use of any facility, equipment,
or property provided with the aid of
Federal financial assistance.

(h) The enumeration of specific forms
of prohibited discrimination in para-
graphs (b) through (g) of this section
does not limit the generality of the
prohibition in paragraph (a) of this sec-
tion.

(i)(1) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, religion,
national origin, or sex, the recipient
must take affirmative action to over-
come the effects of prior discrimina-
tion.

(2) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color, religion, national origin, or
sex.

(j) Nothing contained in this subpart
shall be construed as requiring any re-
cipient to adopt a percentage ratio,
quota system, or other program to
achieve racial balance. The use of goals
and timetables is not use of a quota
prohibited by this section.

[45 FR 28705, Apr. 30, 1980, as amended at 45
FR 54036, Aug. 14, 1980]

§ 42.204 Applicants’ obligations.

(a) Every application for Federal fi-
nancial assistance to which this sub-
part applies shall, as a condition of ap-
proval of such application and the ex-
tension of any Federal financial assist-
ance pursuant to such application, con-
tain or be accompanied by an assur-
ance that the applicant will comply
with all applicable nondiscrimination
requirements and will obtain such as-
surances from its subgrantees, contrac-
tors, or subcontractors to which this
subpart applies, as a condition of the
extension of Federal financial assist-
ance to them.

(b) Every unit of State or local gov-
ernment and every agency of such unit
that applies for a grant of $500,000 or
more under the JSIA or the Juvenile
Justice Act, must submit a copy of its
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current Equal Employment Oppor-
tunity Program (if required to develop
one under 28 CFR 42.301, et. seq.) to
OJARS at the same time it submits its
grant application. No application for
$500,000 or more will be approved until
OJARS has approved the applicant’s
EEOP.

(c) Every application for Federal fi-
nancial assistance from a State or
local unit of government or agency
thereof shall contain an assurance that
in the event a Federal or State court or
Federal or State administrative agency
makes a finding of discrimination after
a due process hearing, on the ground of
race, color, religion, national origin, or
sex against the recipient State or local
government unit, or agency, the recipi-
ent will forward a copy of the finding
to the appropriate CJC and to OJARS.

[45 FR 28705, Apr. 30, 1980, as amended at 45
FR 54037, Aug. 14, 1980]

§ 42.205 Complaint investigation.
(a) The Office shall investigate com-

plaints filed by or on behalf of an indi-
vidual claiming to be aggrieved, that
allege a violation of section 815(c)(1) of
the JSIA, or this subpart.

(b) No complaint will be investigated
if it is received more than one year
after the date of the alleged discrimi-
nation, unless the time for filing is ex-
tended by the Director of OJARS for
good cause shown.

(c) The Office shall conduct inves-
tigations of complaints as follows:

(1) Within 21 days of receipt of a com-
plaint, the Office shall:

(i) Ascertain whether it had jurisdic-
tion under paragraphs (a) and (b) of
this section;

(ii) If jurisdiction is found, notify the
recipient alleged to be discriminating
of its receipt of the complaint; and

(iii) Initiate the investigation.
(2) The investigation will ordinarily

be initiated by a letter requesting data
pertinent to the complaint and advis-
ing the recipient of:

(i) The nature of the complaint, and,
with the written consent of the com-
plainant, the identity of the complain-
ant;

(ii) The programs or activities af-
fected by the complaint;

(iii) The opportunity to make, at any
time prior to receipt of the Office’s pre-

liminary findings, a documentary sub-
mission, responding to, rebutting, or
denying the allegations made in the
complaint; and

(iv) The schedule under which the
complaint will be investigated and a
determination of compliance or non-
compliance made.

Copies of this letter will also be sent to
the chief executive of the appropriate
unit(s) of government, and to the ap-
propriate CJC.

(3) Within 150 days or, where an on-
site investigation is required, within
175 days after the initiation of the in-
vestigation, the Office shall advise the
complainant, the recipient, the chief
executive(s) of the appropriate unit(s)
of government, and the appropriate
CJC of:

(i) Its investigative findings;
(ii) Where appropriate, its rec-

ommendations for compliance; and
(iii) If it is likely that satisfactory

resolution of the complaint can be ob-
tained, the recipient’s opportunity to
request the Office to engage in vol-
untary compliance negotiations prior
to the Director of OJARS’ determina-
tion of compliance or non-compliance.

(4) If, within 30 days, the Office’s rec-
ommendations for compliance are not
met, or voluntary compliance is not se-
cured, the matter will be forwarded to
the Director of OJARS for a determina-
tion of compliance or non-compliance.
The determination shall be made no
later than 14 days after the conclusion
of the 30-day period. If the Director
makes a determination of non-compli-
ance with section 815(c)(1) of the JSIA,
the Office shall institute administra-
tive proceedings pursuant to § 42.208 et
seq.

(5) If the complainant or another
party, other than the Attorney Gen-
eral, has filed suit in Federal or State
court alleging the same discrimination
alleged in a complaint to OJARS, and,
during OJARS’ investigation, the trial
of that suit would be in progress,
OJARS will suspend its investigation
and monitor the litigation through the
court docket and, where necessary,
contacts with the complainant. Upon
receipt of notice that the court has
made a finding of a pattern or practice
of discrimination within the meaning
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of § 42.208, the Office will institute ad-
ministrative proceedings pursuant to
§ 42.208, et seq. Upon receipt of notice
that the court has made a finding af-
fecting only the complainant, the Of-
fice will adopt the findings of the court
as its investigative findings pursuant
to § 42.205(c)(3).

(6) The time limits listed in para-
graphs (c)(1) through (c)(5) of this sec-
tion shall be appropriately adjusted
where OJARS requests another Federal
agency or another branch of the De-
partment of Justice to act on the com-
plaint. OJARS will monitor the
progress of the matter through liaison
with the other agency. Where the re-
quest to act does not result in timely
resolution of the matter, OJARS will
institute appropriate proceedings pur-
suant to this section.

[45 FR 28705, Apr. 30, 1980; 45 FR 54037, Aug.
14, 1980]

§ 42.206 Compliance reviews.
(a) The Office shall periodically con-

duct:
(1) Pre-award compliance reviews of

all applicants requesting a grant from
LEAA, NIJ, or BJS for $500,000 or more;
and

(2) Post-award compliance reviews of
selected recipients of LEAA, NIJ, or
BJS assistance.

(b) Pre-award reviews. The Office shall
review selected formula, discretionary,
and national priority applications for
$500,000 or more in order to determine
whether the application presents a pos-
sibility of discrimination in the serv-
ices to be performed under the grant,
or in the employment practices of the
applicant. In those instances where it
finds such a possibility, the Office shall
special condition, disapprove or take
other action with respect to the appli-
cation to assure that the project com-
plies with section 815(c)(1) of the JSIA.

(c) Post-award reviews. The Office
shall seek to review those recipients
which appear to have the most serious
equal employment opportunity prob-
lems, or the greatest disparity in the
delivery of services to the minority and
non-minority or male and female com-
munities they serve. Selection for re-
view shall be made on the basis of:

(1) The relative disparity between the
percentage of minorities, or women, in

the relevant labor market, and the per-
centage of minorities, or women, em-
ployed by the recipient;

(2) The percentage of women and mi-
norities in the population receiving
program benefits;

(3) The number and nature of dis-
crimination complaints filed against a
recipient with OJARS or other Federal
agencies;

(4) The scope of the problems re-
vealed by an investigation commenced
on the basis of a complaint filed with
the Office against a recipient or by a
pre-award compliance review; and

(5) The amount of assistance provided
to the recipient.

(d) Within 15 days after selection of a
recipient for review, the Office shall in-
form the recipient that it has been se-
lected and will initiate the review. The
review will ordinarily be initiated by a
letter requesting data pertinent to the
review and advising the recipient of:

(1) The practices to be reviewed;
(2) The programs or activities af-

fected by the review;
(3) The opportunity to make, at any

time prior to receipt of the Office’s in-
vestigative findings, a documentary
submission responding to the Office,
explaining, validating, or otherwise ad-
dressing the practices under review;
and

(4) The schedule under which the re-
view will be conducted and a deter-
mination of compliance or non-compli-
ance made.
Copies of this letter will also be sent to
the chief executive of the appropriate
unit(s) of government, and to the ap-
propriate CJC.

(e) Within 150 days or, where an on-
site investigation is required, within
175 days after the initiation of the re-
view, the Office shall advise the recipi-
ent, the chief executive(s) of the appro-
priate unit(s) of government, and the
appropriate CJC, of:

(1) Its investigative findings;
(2) Where appropriate, its rec-

ommendations for compliance; and
(3) The opportunity to request the Of-

fice to engage in voluntary compliance
negotiations prior to the Director of
OJARS’ determination of compliance
or noncompliance.

(f) If, within 30 days, the Office’s rec-
ommendations for compliance are not
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met, or voluntary compliance is not se-
cured, the Director of OJARS shall
make a determination of compliance or
non-compliance. The determination
shall be made no later than 14 days
after the conclusion of the 30-day nego-
tiation period. If the Director makes a
determination of non-compliance with
section 815(c) of the JSIA, the Office
shall institute administrative proceed-
ings pursuant to § 42.208, et seq.

[45 FR 28705, Apr. 30, 1980; 45 FR 54037, Aug.
14, 1980]

§ 42.207 Compliance information.
(a) Each recipient shall:
(1) Keep such records, and submit to

OJARS such timely, complete, and ac-
curate information as OJARS may re-
quest to determine whether the recipi-
ent is complying with section 815(c)(1)
of the JSIA; and

(2) Permit reasonable access by
OJARS to its books, documents, pa-
pers, and records, to the extent nec-
essary to determine whether the recipi-
ent is complying with section 815(c)(1)
of the JSIA.

(b) Failure to comply with § 42.207(a)
shall subject the recipient to the sanc-
tions provided in section 803(a) of the
JSIA, 42 U.S.C. 3783(a).

§ 42.208 Notice of noncompliance.
(a) Whenever the Office has:
(1) Received notice of a finding, after

notice and opportunity for a hearing
by:

(i) A Federal court (other than in an
action brought by the Attorney Gen-
eral under section 815(c)(3) of the
JSIA);

(ii) A State court; or
(iii) A Federal or State administra-

tive agency (other than the Office
under paragraph (a)(2) of this section);
to the effect that there has been a pat-
tern or practice of discrimination in
violation of section 815(c)(1) of the
JSIA; or

(2) Made a determination after an in-
vestigation by the Office pursuant to
§ 42.205 or § 42.206 of this subpart that a
State government or unit of general
local government, or agency thereof, is
not in compliance with this subpart, or
section 815(c)(1) of the JSIA, or this
subpart: the Office shall, within 10 days
after such occurrence, notify the chief

executive of the affected State and, if
the action involves a unit of general
local government, the chief executive
of such unit of general local govern-
ment, that such program or activity
has been so found or determined not to
be in compliance with this subpart or
section 815(c)(1) of the JSIA or this
subpart, and shall request each chief
executive notified under this section
with respect to such violation to secure
compliance.

(b) For the purposes of this section,
notice means:

(1) Publication in—
(i) Employment Practices Decisions,

Commerce Clearinghouse, Inc.;
(ii) Fair Employment Practices, Bu-

reau of National Affairs, Inc.;
(iii) The United States Law Week,

Bureau of National Affairs, Inc.; or
(iv) Federal Supplement, Federal Re-

porter, or Supreme Reporter, West
Publishing Company; or

(2) Receipt by the Office of a reliable
copy of a pattern or practice finding,
made after a due process hearing from
any source.

(c) When the Office receives notice of
a finding which has been made more
than 120 days prior to receipt, the Of-
fice will determine if the finding is cur-
rently applicable.

(1) In determining the current appli-
cability of the finding, the Office will
contact the clerk of the court and the
office of the deciding judge (or the ap-
propriate agency official) to determine
whether any subsequent orders have
been entered.

(2) If the information is unavailable
through the clerk or the office of the
judge (or the appropriate agency offi-
cial), the Office will contact the attor-
neys of record for both the plaintiff and
defendant to determine whether any
subsequent orders have been entered,
or if the recipient is in compliance.

(3) If, within 10 days of receipt of no-
tice, it is not determined through the
procedures set forth in paragraphs
(c)(1) and (2) of this section, that the
recipient is in full compliance with a
final order of the court (or agency)
within the meaning of § 42.211(b), the
Office will notify the appropriate chief
executive of the recipient’s noncompli-
ance as provided in § 42.208(a).
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(d) For purposes of paragraph
(a)(1)(iii) of this section a finding by a
Federal or State administrative agency
shall be deemed rendered after notice
and opportunity for a hearing if it is
rendered pursuant to procedures con-
sistent with the provisions of sub-
chapter II of chapter 5, title 5, U.S.
Code (the Administrative Procedures
Act).

(e) The procedures of a Federal or
State administrative agency shall be
deemed to be consistent with the Ad-
ministrative Procedure Act (APA) if:

(1) The agency gives all interested
parties opportunity for—

(i) The submission and consideration
of facts, arguments, offers of settle-
ment, or proposals of adjustment when
time, the nature of the proceeding, and
the public interest permit; and

(ii) Hearing on notice, and a decision
by an individual who did not partici-
pate in the investigation or prosecu-
tion of the matter.

(2) A party is entitled to be rep-
resented by counsel or other qualified
representative, to present his case or
defense by oral or documentary evi-
dence, to submit rebuttal evidence, and
to conduct such cross-examination as
may be required for a full and true dis-
closure of the facts; and

(3) The record shows the ruling on
each finding, conclusion, or exception
presented. All decisions, including ini-
tial recommended, and tentative deci-
sions, shall be a part of the record and
shall include a statement of—

(i) Findings and conclusions, and the
reasons or basis therefor, on all the
material issues of fact, law, or discre-
tion presented on the record; and

(ii) The appropriate rule, order, sanc-
tion, relief, or definal thereof.

(f) If within 10 days of receipt of no-
tice the Office cannot determine
whether the finding was rendered pur-
suant to procedures consistent with
the APA, it shall presume the APA
procedures were applied, and send noti-
fication under § 42.208(a) to the appro-
priate chief executive(s).

(g) Each notification under § 42.208(a)
shall advise the appropriate chief exec-
utive of:

(1) The program or activity deter-
mined to be in noncompliance;

(2) The general legal and factual
basis for its determination;

(3) The Office’s request to secure
compliance;

(4) The action to be taken by the Of-
fice and the provisions of law under
which the proposed action is to be
taken should the chief executive fail to
secure compliance; and

(5) The right of the recipient to re-
quest a preliminary hearing, pursuant
to § 42.212, and a full hearing, pursuant
to § 42.213.

§ 42.209 Compliance secured.

(a) In the event a chief executive se-
cures compliance after notice pursuant
to § 42.208, the terms and conditions
with which the affected State govern-
ment or unit of general local govern-
ment agrees to comply shall be set
forth in writing and signed by the chief
executive of the State, by the chief ex-
ecutive of such unit (in the event of a
violation by a unit of general local
government), and by the Director of
OJARS.

(b) Prior to the effective date of the
agreement, the Office shall send a copy
of the agreement to each complainant,
if any, with respect to such violation,
and to the appropriate CJC.

(c) The chief executive of the State,
or the chief executive of the unit (in
the event of a violation by a unit of
general local government) shall file
semi-annual reports with the Office de-
tailing the steps taken to comply with
the agreement.

(d) Within 15 days of receipt of such
reports, the Office shall send a copy to
each complainant, if any.

(e) The Director of OJARS shall also
determine a recipient to be in compli-
ance if it complies fully with the final
order or judgement of a Federal or
State court, pursuant to § 42.211 (a)(2)
and (b), or if found by such court to be
in compliance with section 815(c)(1).

§ 42.210 Compliance not secured.

(a) If, at the conclusion of 90 days
after notification of noncompliance
with section 815(c)(1):

(1) Compliance has not been secured
by the chief executive of that State or
the chief executive of that unit of gen-
eral local government; and
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(2) An administrative law judge has
not made a determination under § 42.212
that it is likely the State government
or unit of local government will prevail
on the merits;
the Office shall notify the Attorney
General that compliance has not been
secured and shall cause to have sus-
pended further payment of any funds
under the JSIA or Juvenile Justice
Act, as appropriate, to the specific pro-
gram or activity in which the non-
compliance has been found.

(b) If a hearing is requested pursuant
to § 42.213, the suspension of funds shall
be effective for a period of not more
than 30 days after the conclusion of the
hearing, or in the absence of a hearing
under § 42.213, funds shall be suspended
for not more than 120 days, unless
there has been an express finding by
the Director of OJARS after notice and
opportunity for such a hearing, that
the recipient is not in compliance with
section 815(c)(1) of the JSIA, or this
subpart.

§ 42.211 Resumption of suspended
funds.

(a) Payment of suspended funds made
available under the JSIA or the Juve-
nile Justice Act shall resume only if—

(1) Such State government or unit of
general local government enters into a
compliance agreement signed by the
Director of OJARS in accordance with
§ 42.209;

(2) Such State government or unit of
general local government:

(i) Complies fully with the final order
or judgment of a Federal or State
court, if that order or judgement cov-
ers all matters raised by the Director
of OJARS in the notice pursuant to
§ 42.208, or

(ii) Is found to be in compliance with
section 815(c)(1) of the JSIA by such
court;

(3) After a hearing, the Director of
OJARS, pursuant to § 42.213, finds that
noncompliance has not been dem-
onstrated; or

(4) An administrative law judge has
determined, under § 42.212, that it is
likely that the State government or
unit of local government will prevail
on the merits.

(b) Full compliance with a court
order, for the purposes of paragraph (2)

of this section, includes the securing of
an agreement to comply over a period
of time, particularly in complex cases
or where compliance would require an
extended period of time for implemen-
tation.

§ 42.212 Preliminary hearing.

(a) Prior to the suspension of funds
under § 42.210(a), but within the 90-day
period after notification under § 42.208,
the State government or unit of local
government may request an expedited
preliminary hearing on the record in
accordance with 5 U.S.C. 554 in order to
determine whether it is likely that the
State government or unit of local gov-
ernment would, at a full hearing under
§ 42.213, prevail on the merits on the
issue of the alleged noncompliance.

(b) The preliminary hearing shall be
initiated within 30 days of request. The
ALJ shall make his finding within 15
days after the conclusion of the pre-
liminary hearing.

§ 42.213 Full hearing.

(a) At any time after notification of
noncompliance under § 42.208, but be-
fore the conclusion of the 120-day sus-
pension period referred to in § 42.210, a
State government or unit of general
local government may request a hear-
ing on the record in accordance with 5
U.S.C. 554 in order to contest the find-
ings of determination of noncompli-
ance made under § 42.208. The Office
shall initiate the hearing within 60
days of request.

(b) Within 30 days after the conclu-
sion of the hearing, or, in the absence
of a hearing, at the conclusion of the
120-day period referred to in § 42.210, the
Director of OJARS shall make a find-
ing of compliance or noncompliance.

(1) If the Director makes a finding of
noncompliance, the Director shall:

(i) Notify the Attorney General in
order that the Attorney General may
institute a civil action under section
815(c)(3) of the JSIA;

(ii) Cause to have terminated the
payment of funds under the JSIA and/
or the Juvenile Justice Act; and

(iii) If appropriate, seek repayment
of funds.

(2) If the Director makes a finding of
compliance, payment of the suspended
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funds and reconsideration of applica-
tions shall resume.

§ 42.214 Judicial review.

Any State government or unit of gen-
eral local government aggrieved by a
final determination of the Office under
§ 42.213 may appeal such determination
as provided in section 805 of the JSIA.

§ 42.215 Other actions authorized
under the JSIA.

(a) The Director of OJARS may, at
any time, request the Attorney Gen-
eral to file suit to enforce compliance
with section 815(c)(1). OJARS will mon-
itor the litigation through the court
docket and liaison with the Civil
Rights Division of the Department of
Justice. Where the litigation does not
result in timely resolution of the mat-
ter, and funds have not been suspended
pursuant to § 42.215(b), OJARS will in-
stitute administrative proceedings un-
less enjoined from doing so by the
court.

(b)(1) Whenever the Attorney General
files a civil action alleging a pattern or
practice of discriminatory conduct on
the basis of race, color, religion, na-
tional origin, or sex in any program or
activity of a State government or unit
of local government which State gov-
ernment or unit of local government
receives funds made available under
the JSIA or the Juvenile Justice Act
and the conduct allegedly violates or
would violate the provisions of this
subpart or section 815(c)(1) of the JSIA
and neither party within 45 days after
such filing has been granted such pre-
liminary relief with regard to the sus-
pension or payment of funds as may
otherwise be available by law, the Di-
rector of OJARS shall suspend further
payment of any funds under the JSIA
and the Juvenile Justice Act to that
specific program or activity alleged by
the Attorney General to be in violation
of the provisions of section 815(c)(1) of
the JSIA until such time as the court
orders resumption of payment.

(2) The Office expects that prelimi-
nary relief authorized by this sub-
section will not be granted unless the
party making application for such re-
lief meets the standards for a prelimi-
nary injunction.

(c)(1) Whenever a State government
or unit of local government or any offi-
cer or employee thereof acting in an of-
ficial capacity, has engaged or is en-
gaging in any act or practice prohib-
ited by section 815(c)(1) of the JSIA, a
civil action may be instituted after ex-
haustion of administrative remedies by
the person aggrieved in an appropriate
U.S. District Court or in a State court
or general jurisdiction.

(2) Administrative remedies shall be
deemed to be exhausted upon the expi-
ration of 60 days after the date the ad-
ministrative complaint was filed with
the Office or any other administrative
enforcement agency, unless within
such period there has been a deter-
mination by the Office or the agency
on the merits of the complaint, in
which case such remedies shall be
deemed exhausted at the time the de-
termination becomes final.

(3) The Attorney General, or a spe-
cifically designated assistant for or in
the name of the United States may in-
tervene upon timely application in any
civil action brought to enforce compli-
ance with section 815(c)(1) of the JSIA
if he certifies that the action is of gen-
eral public importance. In such action
the United States shall be entitled to
the same relief as if it had instituted
the action.

APPENDIX A TO SUBPART D—
COMMENTARY

Section 42.201(c). The compliance enforce-
ment mechanism of section 815(c)(2) applies
by its terms to State and local government.
The prohibitions in section 815(c)(1), how-
ever, apply to all recipients of OJARS assist-
ance. Accordingly, where a private entity
which has received LEAA, NIJ, or BJS as-
sistance through a State or local unit of gov-
ernment is determined by OJARS to be in
non-compliance, OJARS will invoke the sec-
tion 815(c)(2) mechanism against the appro-
priate unit of government for its failure to
enforce the assurances of compliance given
it by the private recipient, unless the unit
has initiated its own compliance action
against the private recipient. The fund ter-
mination procedures of section 803(a) will be
invoked against non-complying private re-
cipients which receive assistance directly
from LEAA, NIJ, or BJS, or through another
private entity.

Section 42.202(g). Section 815(c)(1) of the
JSIA limits suspension and termination of
assistance in the event of noncompliance to
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the ‘‘programs or activity’’ in which the non-
compliance is found. The phrase ‘‘program or
activity’’ was first used in section 815(c)(1) of
the Crime Control Act of 1976, the substan-
tially identical predecessor to section
815(c)(1).

House Report No. 94–1155 (94th Congress, 2d
Session), at p. 26, explained the provision as
follows:

‘‘Suspension may be limited to the specific
program or activity found to have discrimi-
nated, rather than all of the recipients’
LEAA funds.

‘‘For example, if discriminatory employ-
ment practices in a city’s police department
were cited in the notification, LEAA may
only suspend that part of the city’s pay-
ments which fund the police department.
LEAA may not suspend the city’s LEAA
funds which are used in the city courts, pris-
ons, or juvenile justice agencies.’’

This passage makes it clear that OJARS
need not demonstrate a nexus between the
particular project funded and the discrimina-
tory activity. See Lau v. Nichols, 414 U.S. 563,
566 (1974).

Sections 42.203(b) and 42.203(e–i). These pro-
visions are derived from 28 CFR 42.104(b) of
subpart C of the Department of Justice Non-
discrimination Regulations. Where appro-
priate ‘‘sex’’ and ‘‘religion’’ have been added
as prohibited grounds of discrimination, and
‘‘denial of employment’’ as another activity
within the scope of section 815(c)(1).

Individual projects benefiting a particular
sex, race, or ethnic group are not violative of
section 815(c)(1) unless the granting agency
or the recipient has engaged in a pattern of
granting preferential treatment to one such
group, and cannot justify the preference on
the basis of a compelling governmental in-
terest, in the case of racial or ethnic dis-
crimination, or a substantial relationship to
an important governmental function, in the
case of sex discrimination.

Section 42.203(b)(10). On August 25, 1978, the
Department of Justice, the Equal Employ-
ment Opportunity Commission, the Depart-
ment of Labor and the then-Civil Service
Commission published the Uniform Em-
ployee Selection Guidelines codified at 28
CFR 50.14. Since OJARS is a component of
the Department, these guidelines are appli-
cable to the selection procedures of LEAA,
NIJ, and BJS recipients. See 44 FR 11996
(March 2, 1979) for a detailed commentary on
the guidelines.

Section 42.203(c). In the Conference Report
on section 518(c) of the Crime Control Act
(the substantially identical predecessor of
section 815(c)), the managers stated that ‘‘In
the area of employment cases brought under
this section, it is intended by the conferees
that the standards of title VII of the Civil
Rights Act of 1964 apply.’’ H. Rept. No. 94–
1723 (94th Cong., 2d Sess.) at p. 32.

This section makes the OJARS standards
of employment discrimination consistent
with those used by the Civil Rights Division
of the Department of Justice. It further
clarifies that the burden shifts to the em-
ployer to validate its selection procedures
once OJARS has demonstrated that those
procedures disproportionately exclude an af-
fected class. Discriminatory purpose on the
part of the employer, which must be shown
before the burden shifts in a Fourteenth
Amendment case such as Washington v.
Davis, 426 U.S. 229, 96 S. Ct. 2040 (1976), need
not be shown in an employment discrimina-
tion case brought under section 815(c)(1).

Section 42.203(j). Section 815(b) of the JSIA
reads:

‘‘Notwithstanding any other provision of
law, nothing contained in this title shall be
construed to authorize the National Insti-
tute of Justice, the Bureau of Justice Statis-
tics, or the Law Enforcement Assistance Ad-
ministration (1) to require, or condition the
availability or amount of a grant upon the
adoption by an applicant or grantee under
this title of a percentage ratio, quota sys-
tem, or other program to achieve racial bal-
ance in any criminal justice agency; or (2) to
deny or discontinue a grant because of the
refusal of an applicant or grantee under this
title to adopt such a ratio, system, or other
program.’’

In commenting on the Crime Control Act
of 1976, Senator Roman Hruska of Nebraska
explained the difference between quotas and
goals and timetables as follows:

‘‘Section 518(b) [now 815(b)] of the act pro-
hibits the setting of quotas. This provision
was unchanged, and this provision will still
bind the Administration.

‘‘LEAA does have an affirmative obligation
under this law to seek to eliminate discrimi-
natory practices, voluntarily, if possible,
prior to resorting to fund termination.
LEAA can request that a recipient eliminate
the effect of past discrimination by requiring
the recipient to commit itself to goals and
timetables. The formulation of goals is not a
quota prohibited by section 518(b) of the act.
A goal is a numerical objective fixed realisti-
cally in terms of the number of vacancies ex-
pected and the number of qualified appli-
cants available. Factors such as a lower at-
trition rate than expected, bona fide fiscal
restraints, or a lack of qualified applicants
would be acceptable reasons for not meeting
a goal that has been established and no sanc-
tions would accrue under the program.’’
Cong. Rec. S 17320 (September 30, 1976, daily
ed.).

The Senate Judiciary Committee Report
on the JSIA also emphasized that section
815(b) does not ‘‘undercut subsection (c) in
any way; subsection (b) has been interpreted
so as not to limit LEAA’s anti-discrimina-
tion enforcement capabilities. Indeed, recent
court decisions have made this abundantly
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clear. See, e.g., United States v. City of Los
Angeles, No. 77–3460 (C.D. Cal. 2/1/79).’’ S.
Rept. 96–142, p. 57.

See also the Equal Employment Oppor-
tunity Commission Affirmative Action
Guidelines, 44 FR 4422 (January 19, 1979).

Section 42.204. All grantees and subgrantees
must make the assurances found in para-
graph (a). Only State and local units of gov-
ernment and agencies thereof must make the
assurance found in paragraph (c), since, as
explained in the commentary on § 42.201(c),
the enforcement provisions of section
815(c)(2) apply only to governmental recipi-
ents.

Section 42.205(a). Where information avail-
able to the Office clearly and convincingly
demonstrates that the complaint is frivolous
or otherwise without merit, the complaint
will not be investigated, and the complain-
ant will be so advised.

Section 42.205(b). A one-year timeliness re-
quirement is imposed to ensure that OJARS
will be devoting its resources to the resolu-
tion of active issues, and to maximize the
possibility that necessary witnesses and evi-
dence are still available.

Examples of good cause which would clear-
ly warrant an extension of the filing period
are a statement from the complainant stat-
ing that he or she was unware of the dis-
crimination until after a year had passed, or
that he or she was not aware that a remedy
was available through OJARS.

Section 42.205(c)(1). Jurisdiction exists if
the complaint alleges discrimination on a
ground prohibited by section 815(c)(1), if the
recipient was receiving funds at the time of
the discrimination, and the respondent
named in the complaint is a current recipi-
ent of LEAA, NIJ, or BJS assistance.

Prior to a determination of noncompli-
ance, OJARS will attempt to negotiate vol-
untary compliance only during the 30-day pe-
riod following receipt of the Office’s prelimi-
nary findings, and only at the request of the
recipient, as provided in § 42.205(c)(3). If a de-
termination of noncompliance is made,
OJARS will participate in voluntary compli-
ance efforts during the 90-day period follow-
ing the letter sent to the chief executive(s)
under section 42.208.

Sections 42.205(c) (3) and (4) and 42.206(e).
OJARS will notify the appropriate chief ex-
ecutive(s) of its recommendations during the
voluntary resolution phase of both the com-
plaint investigation and compliance review
process. OJARS expects that the early in-
volvement of the chief executive will often
expedite the resolution of issues.

Section 42.205(c)(5). OJARS will initiate an
investigation if the litigation discussed in
this subparagraph becomes protracted or ap-
parently will not resolve the matter within a
reasonable time.

Section 42.205(c)(6). In order to effectively
utilize the resources of other agencies, and

to avoid duplication of effort, OJARS may
request another agency to act on a particu-
lar complaint. OJARS expects this practice
to be limited, and will attempt to ensure
that any cooperative agreement reached
with another agency is consistent with the
timetables set forth in § 42.205(c).

Section 42.206(a). OJARS recognizes the
practical impossibility of reviewing the com-
pliance of each of its more than 39,000 recipi-
ents. The regulations seek to expedite the re-
view process by reducing its length and nar-
rowing its focus. Compliance reviews may, in
some instances, be limited to specific em-
ployment practices, or other functions of a
recipient, that appear to have the greatest
adverse impact on an affected class.

Section 42.206(b). The factors listed will be
considered cumulatively by OJARS in select-
ing recipients for reviews. OJARS will con-
sider data from all sources, including infor-
mation provided by both internal and exter-
nal auditors.

Section 42.208(b). Upon receipt of the publi-
cations listed, OJARS will review the case
reports for findings that may be violations of
section 815(c)(1). In the case of the West Pub-
lishing Company reporters, OJARS will con-
sult the topic ‘‘Civil Rights’’ in the Key
Number Digests contained in the advance
sheets.

Section 42.208(e). This subsection sets forth
the minimum procedural safeguards that
OJARS would require of an administrative
hearing to assure the process was consistent
with the Administrative Procedure Act. The
sufficiency of other procedures that may
vary in form but insure due process and the
same opportunity for a fair hearing of both
parties’ evidence will be determined by
OJARS on a case-by-case basis.

The Office will compile a list of State
agencies whose procedures have been found
consistent with the Administrative Proce-
dure Act, and a list of State agencies whose
procedures have been found inconsistent.
When a finding of an agency not on either
list is received, the Office will attempt to re-
liably determine the procedures used to
render the findings.

Section 42.209(a). Although the signature of
the appropriate chief executives are ulti-
mately required on the compliance agree-
ment, these regulations do not preclude
them from delegating the responsibility for
securing compliance during the 90-day period
following notification, to State or local ad-
ministrative or human rights agencies under
their respective authority. A compliance
agreement may be an agreement to comply
over a period of time, particularly in com-
plex cases or where compliance would re-
quire an extended period of time for imple-
mentation.

Section 42.209(b). The regulations require
that a copy of the proposed compliance
agreement be sent to the complainant, if
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any, before the effective date of the agree-
ment. Although the Act would permit a copy
to be sent as late as the effective date,
OJARS believes the compliance agreement
would be more likely to resolve all concerns
and discourage litigation if the complain-
ant’s views were considered before it took ef-
fect.

Section 42.211(b). An example of a case
where compliance would require an extended
period of time for implementation would be
a court order setting a goal of five years for
an employer to raise the percentage of mi-
norities in its workforce to parity with the
percentage of minorities in the relevant geo-
graphical labor force.

Section 42.213. The full hearing will be con-
ducted in accordance with JSIA Hearing and
Appeal Procedures, 28 CFR 18.1, et seq.

Section 42.215(a). In a December 20, 1976 let-
ter to the Administrator of LEAA, Congress-
man Peter Rodino, Chairman of the House
Judiciary Committee, commented on the
regulations proposed to implement the sub-
stantially identical nondiscrimination provi-
sions of the Crime Control Act. He advised
the Administrator that ‘‘the committee in-
tentionally omitted the word ‘refer’ from the
law to ensure that LEAA would always re-
tain administrative jurisdiction over a com-
plaint filed with them. It is not appropriate
for LEAA to refer cases to the Civil Rights
Division or other Federal or State agencies
without monitoring the case for prompt res-
olution.’’

Section 42.215(c)(2). The exhaustion of ad-
ministrative remedies at the end of 60 days
(unless the Office has made a determination)
does not limit OJARS’ authority to inves-
tigate a complaint after the expiration of
that period. OJARS will continue to inves-
tigate the complaint after the end of the 60-
day period, if necessary, in accordance with
the provisions of § 42.205.

Subpart E—Equal Employment
Opportunity Program Guidelines

AUTHORITY: Sec. 501 of the Omnibus Crime
Control and Safe Streets Act of 1968, Pub. L.
90–351, 82 Stat. 197, as amended.

SOURCE: 43 FR 28802, June 30, 1978, unless
otherwise noted.

§ 42.301 Purpose.
The experience of the Law Enforce-

ment Assistance Administration in im-
plementing its responsibilities under
the Omnibus Crime Control and Safe
Streets Act of 1968, as amended (Pub.
L. 90–351, 82 Stat. 197; Pub. L. 91–644, 84
Stat. 1881) has demonstrated that the
full and equal participation of women

and minority individuals in employ-
ment opportunities in the criminal jus-
tice system is a necessary component
to the Safe Streets Act’s program to
reduce crime and delinquency in the
United States.

§ 42.302 Application.
(a) Recipient means any State or local

unit of government or agency thereof,
and any private entity, institution, or
organization, to which Federal finan-
cial assistance is extended directly, or
through such government or agency,
but such term does not include any ul-
timate beneficiary of such assistance.

(b) The obligation of a recipient to
formulate, implement, and maintain
an equal employment opportunity pro-
gram, in accordance with this subpart,
extends to State and local police agen-
cies, correctional agencies, criminal
court systems, probation and parole
agencies, and similar agencies respon-
sible for the reduction and control of
crime and delinquency.

(c) Assignments of compliance re-
sponsibility for title VI of the Civil
Rights Act of 1964 have been made by
the Department of Justice to the De-
partment of Health and Human Serv-
ices, covering educational institutions
and general hospital or medical facili-
ties. Similarly, the Department of
Labor, in pursuance of its authority
under Executive Orders 11246 and 11375,
has assigned responsibility for mon-
itoring equal employment opportunity
under government contracts with med-
ical and educational institutions, and
non-profit organizations, to the De-
partment of Health and Human Serv-
ices. Accordingly, monitoring respon-
sibility in compliance matters in agen-
cies of the kind mentioned in this para-
graph rests with the Department of
Health and Human Services, and agen-
cies of this kind are exempt from the
provisions of this subpart, and are not
responsible for the development of
equal employment opportunity pro-
grams in accordance herewith.

(d) Each recipient of LEAA assist-
ance within the criminal justice sys-
tem which has 50 or more employees
and which has received grants or sub-
grants of $25,000 or more pursuant to
and since the enactment of the Safe
Streets Act of 1968, as amended, and
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which has a service population with a
minority representation of 3 percent or
more, is required to formulate, imple-
ment and maintain an equal employ-
ment opportunity program relating to
employment practices affecting minor-
ity persons and women within 120 days
after either the promulgation of these
amended guidelines, or the initial ap-
plication for assistance is approved,
whichever is sooner. Where a recipient
has 50 or more employees, and has re-
ceived grants or subgrants of $25,000 or
more, and has a service population
with a minority representation of less
than 3 percent, such recipient is re-
quired to formulate, implement, and
maintain an equal employment oppor-
tunity program relating to employ-
ment practices affecting women. For a
definition of ‘‘employment practices’’
within the meaning of this paragraph,
see § 42.202(c).

(e) Minority persons shall include per-
sons who are Black, not of Hispanic or-
igin; Asian or Pacific Islanders; Amer-
ican Indians or Alaskan Native; or His-
panics. These categories are defined at
28 CFR 42.402(e).

(f) Fiscal year means the 12 calendar
months beginning October 1, and end-
ing September 30, of the following cal-
endar year. A fiscal year is designated
by the calendar year in which it ends.

[43 FR 28802, June 30, 1978, as amended by
Order No. 960–81, 46 FR 52357, Oct. 27, 1981]

§ 42.303 Evaluation of employment op-
portunities.

(a) A necessary prerequisite to the
development and implementation of a
satisfactory equal employment oppor-
tunity program is the identification
and analysis of any problem areas in-
herent in the utilization or participa-
tion of minorities and women in all of
the recipient’s employment phases
(e.g., recruitment, selection, and pro-
motion) and the evaluation of employ-
ment opportunities for minorities and
women.

(b) In many cases an effective equal
employment opportunity program may
only be accomplished where the pro-
gram is coordinated by the recipient
agency with the cognizant Office of
Personnel Management or similar
agency responsible by law, in whole or
in part, for the recruitment and selec-

tion of entrance candidates and selec-
tion of candidates for promotion.

(c) In making the evaluation of em-
ployment opportunities, the recipient
shall conduct such analysis separately
for minorities and women. However, all
racial and ethnic data collected to per-
form an evaluation pursuant to the re-
quirements of this section should be
cross classified by sex to ascertain the
extent to which minority women or mi-
nority men may be underutilized. The
evaluation should include but not nec-
essarily be limited to, the following
factors:

(1) An analysis of present representa-
tion of women and minority persons in
all job categories;

(2) An analysis of all recruitment and
employment selection procedures for
the preceding fiscal year, including
such things as position descriptions,
application forms, recruitment meth-
ods and sources, interview procedures,
test administration and test validity,
educational prerequisites, referral pro-
cedures and final selection methods, to
insure that equal employment oppor-
tunity is being afforded in all job cat-
egories;

(3) An analysis of seniority practices
and provisions, upgrading and pro-
motion procedures, transfer procedures
(lateral or vertical), and formal and in-
formal training programs during the
preceding fiscal year, in order to insure
that equal employment opportunity is
being afforded;

(4) A reasonable assessment to deter-
mine whether minority employment is
inhibited by external factors such as
the lack of access to suitable housing
in the geographical area served by a
certain facility or the lack of suitable
transportation (public or private) to
the workplace.

[43 FR 28802, June 30, 1978, as amended by
Order No. 899–80, 45 FR 43703, June 30, 1980]

§ 42.304 Written equal employment op-
portunity program.

Each recipient’s equal employment
opportunity program shall be in writ-
ing and shall include:

(a) A job classification table or chart
which clearly indicates for each job
classification or assignment the num-
ber of employees within each respec-
tive job category classified by race, sex
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and national origin (include for exam-
ple Hispanic, Asian or Pacific Islander,
and American Indian or Alaskan Na-
tive). Also, principal duties and rates
of pay should be clearly indicated for
each job classification. Where auxiliary
duties are assigned or more than one
rate of pay applies because of length of
time in the job or other factors, a spe-
cial notation should be made. Where
the recipient operates more than one
shift or assigns employees within each
shift to varying locations, as in law en-
forcement agencies, the number by
race, sex and national origin on each
shift and in each location should be
identified. When relevant, the recipient
should indicate the racial/ethnic mix of
the geographic area of assignments by
the inclusion of minority population
and percentage statistics.

(b) The number of disciplinary ac-
tions taken against employees by race,
sex and national origin within the pre-
ceding fiscal year, the number and
types of sanctions imposed (suspension
indefinitely, suspension for a term, loss
of pay, written reprimand, oral rep-
rimand, other) against individuals by
race, sex and national origin.

(c) The number of individuals by
race, sex and national origin (if avail-
able) applying for employment within
the preceding fiscal year and the num-
ber by race, sex and national origin (if
available) of those applicants who were
offered employment and those who
were actually hired. If such data is un-
available, the recipient should insti-
tute a system for the collection of such
data.

(d) The number of employees in each
job category by race, sex and national
origin who made application for pro-
motion or transfer within the preced-
ing fiscal year and the number in each
job category by race, sex, and national
origin who were promoted or trans-
ferred.

(e) The number of employees by race,
sex, and national origin who were ter-
minated within the preceding fiscal
year, identifying by race, sex, and na-
tional origin which were voluntary and
involuntary terminations.

(f) Available community and area
labor characteristics within the rel-
evant geographical area including total
population, workforce and existing un-

employment by race, sex and national
origin. Such data may be obtained
from the Bureau of Labor Statistics,
Washington, DC, State and local em-
ployment services, or other reliable
sources. Recipient should identify the
sources of the data used.

(g) A detailed narrative statement
setting forth the recipient’s existing
employment policies and practices as
defined in § 42.202(c). Thus, for example,
where testing is used in the employ-
ment selection process, it is not suffi-
cient for the recipient to simply note
the fact. The recipient should identify
the test, describe the procedures fol-
lowed in administering and scoring the
test, state what weight is given to test
scores, how a cut-off score is estab-
lished and whether the test has been
validated to predict or measure job
performance and, if so, a detailed de-
scription of the validation study. Simi-
larly detailed responses are required
with respect to other employment poli-
cies, procedures, and practices used by
the applicant.

(1) The statement should include the
recipient’s detailed analysis of existing
employment policies, procedures, and
practices as they relate to employment
of minorities and women (see § 42.303)
and, where improvements are nec-
essary, the statement should set forth
in detail the specific steps the recipi-
ent will take for the achievement of
full and equal employment oppor-
tunity. The Department of Justice
Guidelines on Employee Selection Pro-
cedures, 28 CFR part 50, set out the ap-
propriate standards for nondiscrim-
inatory selection procedures. Recipi-
ents of LEAA assistance using selec-
tion procedures which are not in con-
formity with the Department of Jus-
tice guidelines shall set forth the spe-
cific areas of nonconformity, the rea-
sons which may explain any such non-
conformity, and if necessary, the steps
the recipient agency will take to cor-
rect any existing deficiency.

(2) The recipient should also set forth
a program for recruitment of minority
persons based on an informed judgment
of what is necessary to attract minor-
ity applications including, but not nec-
essarily limited to, dissemination of
posters, use of advertising media pa-
tronized by minorities, minority group
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contacts and community relations pro-
grams. As appropriate, recipients may
wish to refer to recruitment techniques
suggested in revised order No. 4 of the
Office of Federal Contract Compliance,
U.S. Department of Labor, found at 41
CFR 60–2.24(e).

(h) Plan for dissemination of the ap-
plicant’s Equal Employment Oppor-
tunity Program to all personnel, appli-
cants and the general public. As appro-
priate, recipients may wish to refer to
the recommendations for dissemina-
tion of policy suggested in revised
order No. 4 of the Office of Federal Con-
tract Compliance, U.S. Department of
Labor, found at 41 CFR 60–2.21.

(i) Designation of specified personnel
to implement and maintain adherence
to the equal employment opportunity
program and a description of their spe-
cific responsibilities suggested in re-
vised order No. 4 of the Office of Fed-
eral Contract Compliance, U.S. Depart-
ment of Labor, found at 41 CFR 60–2.22.

§ 42.305 Recordkeeping and certifi-
cation.

The equal employment opportunity
program and all records used in its
preparation shall be kept on file and
retained by each recipient covered by
these guidelines for subsequent audit
or review by responsible personnel of
the cognizant State planning agency or
the LEAA. Prior to the authorization
to fund new or continuing programs
under the Omnibus Crime Control and
Safe Streets Act of 1968, the recipient
shall file a certificate with the cog-
nizant State planning agency or with
the LEAA Office of Civil Rights Com-
pliance stating that the equal employ-
ment opportunity program is on file
with the recipient. This form of the
certification shall be as follows:

I, lllll (person filing the application)
certify that the lllll (criminal justice
agency) has formulated an equal employ-
ment program in accordance with 28 CFR
42.301, et seq., subpart E, and that it is on file
in the Office of lllll (name), lllll
(address), lllll (title), for review or
audit by officials of the cognizant State
planning agency or the Law Enforcement As-
sistance Administration as required by rel-
evant laws and regulations.

The criminal justice agency created by
the Governor to implement the Safe

Streets Act within each State shall
certify that it requires, as a condition
of the receipt of block grant funds,
that recipients from it have executed
an Equal Employment Opportunity
Program in accordance with this sub-
part, or that, in conformity with the
terms and conditions of this regulation
no equal employment opportunity pro-
grams are required to be filed by that
jurisdiction.

§ 42.306 Guidelines.

(a) Recipient agencies are expected
to conduct a continuing program of
self-evaluation to ascertain whether
any of their recruitment, employee se-
lection or promotional policies (or lack
thereof) directly or indirectly have the
effect of denying equal employment op-
portunities to minority individuals and
women.

(b) Equal employment program modi-
fication may be suggested by LEAA
whenever identifiable referral or selec-
tion procedures and policies suggest to
LEAA the appropriateness of improved
selection procedures and policies. Ac-
cordingly, any recipient agencies fall-
ing within this category are encour-
aged to develop recruitment, hiring or
promotional guidelines under their
equal employment opportunity pro-
gram which will correct, in a timely
manner, any identifiable employment
impediments which may have contrib-
uted to the existing disparities.

§ 42.307 Obligations of recipients.

The obligation of those recipients
subject to these guidelines for the
maintenance of an equal employment
opportunity program shall continue for
the period during which the LEAA as-
sistance is extended to a recipient or
for the period during which a com-
prehensive law enforcement plan filed
pursuant to the Safe Streets Act is in
effect within the State, whichever is
longer, unless the assurances of com-
pliance, filed by a recipient in accord-
ance with § 42.204(a)(2), specify a dif-
ferent period.

§ 42.308 Noncompliance.

Failure to implement and maintain
an equal employment opportunity pro-
gram as required by these guidelines
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shall subject recipients of LEAA assist-
ance to the sanctions prescribed by the
Safe Streets Act and the equal employ-
ment opportunity regulations of the
Department of Justice. (See 42 U.S.C.
3757 and 28 CFR 42.207.)

Subpart F—Coordination of En-
forcement of Non-discrimina-
tion in Federally Assisted Pro-
grams

AUTHORITY: Executive Order 12250.

SOURCE: Order No. 670–76, 41 FR 52669, Dec.
1, 1976, unless otherwise noted.

§ 42.401 Purpose and application.

The purpose of this subpart is to in-
sure that federal agencies which extend
financial assistance properly enforce
title VI of the Civil Rights Act of 1964
and similar provisions in federal grant
statutes. Enforcement of the latter
statutes is covered by this subpart to
the extent that they relate to prohibit-
ing discrimination on the ground of
race, color or national origin in pro-
grams receiving federal financial as-
sistance of the type subject to title VI.
Responsibility for enforcing title VI
rests with the federal agencies which
extend financial assistance. In accord
with the authority granted the Attor-
ney General under Executive Order
12250, this subpart shall govern the re-
spective obligations of federal agencies
regarding enforcement of title VI. This
subpart is to be used in conjunction
with the 1965 Attorney General Guide-
lines for Enforcement of title VI, 28
CFR 50.3.

[Order No. 670–76, 41 FR 52669, Dec. 1, 1976, as
amended by Order No. 960–81, 46 FR 52357,
Oct. 27, 1981]

§ 42.402 Definitions.

For purpose of this subpart:
(a) Title VI refers to title VI of the

Civil Rights Act of 1964, 42 U.S.C. 2000d
to 2000d–4. Where appropriate, this
term also refers to the civil rights pro-
visions of other federal statutes to the
extent that they prohibit discrimina-
tion on the ground of race, color or na-
tional origin in programs receiving fed-
eral financial assistance of the type
subject to title VI itself.

(b) Agency or federal agency refers to
any federal department or agency
which extends federal financial assist-
ance of the type subject to title VI.

(c) Program refers to programs and
activities receiving federal financial
assistance of the type subject to title
VI.

(d) Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

(e) Where designation of persons by
race, color or national origin is re-
quired, the following designations shall
be used:

(1) Black, not of Hispanic Origin. A
person having origins in any of the
black racial groups of Africa.

(2) Hispanic. A person of Mexican,
Puerto Rican, Cuban, Central or South
American or other Spanish Culture or
origin, regardless of race.

(3) Asian or Pacific Islander. A person
having origins in any of the original
peoples of the Far East, Southeast
Asia, the Indian Subcontinent, or the
Pacific Islands. This area includes, for
example, China, Japan, Korea, the
Philippine Islands, and Samoa.

(4) American Indian or Alaskan Native.
A person having origins in any of the
original peoples of North America, and
who maintain cultural identification
through tribal affiliation or commu-
nity recognition.

(5) White, not of Hispanic Origin. A
person having origins in any of the
original people of Europe, North Afri-
ca, or the Middle East. Additional sub-
categories based on national origin or
primary language spoken may be used
where appropriate, on either a national
or a regional basis. Paragraphs (e)(1)
through (e)(5) of this section, inclusive,
set forth in this section are in conform-
ity with the OMB Ad Hoc Committee
on Race/Ethnic Categories’ rec-
ommendations. To the extent that said
designations are modified by the OMB
Ad Hoc Committee, paragraphs (e)(1)
through (e)(5) of this section, inclusive,
set forth in this section shall be inter-
preted to conform with those modifica-
tions.

(f) Covered employment means employ-
ment practices covered by title VI.
Such practices are those which:
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(1) Exist in a program where a pri-
mary objective of the federal financial
assistance is to provide employment,
or

(2) Cause discrimination on the basis
of race, color or national origin with
respect to beneficiaries or potential
beneficiaries of the assisted program.

§ 42.403 Agency regulations.
(a) Any federal agency subject to

title VI which has not issued a regula-
tion implementing title VI shall do so
as promptly as possible and, no later
than the effective date of this subpart,
shall submit a proposed regulation to
the Assistant Attorney General pursu-
ant to paragraph (c) of this section.

(b) Any federal agency which be-
comes subject to title VI after the ef-
fective date of this subpart shall, with-
in 60 days of the date it becomes sub-
ject to title VI, submit a proposed reg-
ulation to the Assistant Attorney Gen-
eral pursuant to paragraph (c) of this
section.

(c) Regarding issuance or amendment
of its regulation implementing title VI,
a federal agency shall take the follow-
ing steps:

(1) Before publishing a proposed regu-
lation of amendment in the FEDERAL
REGISTER, submit it to the Assistant
Attorney General, Civil Rights Divi-
sion;

(2) After receiving the approval of the
Assistant Attorney General, publish
the proposed regulation or amendment
in the FEDERAL REGISTER for comment;

(3) After final agency approval, sub-
mit the regulation or amendment,
through the Assistant Attorney Gen-
eral, to the Attorney General for final
approval. (Executive Order 12250 dele-
gates to the Attorney General the
function, vested in the President by
section 602 of title VI, 42 U.S.C. 2000d–
1, of approving title VI regulations and
amendments to them.)

(d) The title VI regulation of each
federal agency shall be supplemented
with an appendix listing the types of
federal financial assistance, i.e., the
statutes authorizing such assistance,
to which the regulation applies. Each
such appendix shall be kept up-to-date
by amendments published, at appro-
priate intervals, in the FEDERAL REG-
ISTER. In issuing or amending such an

appendix, the agency need not follow
the procedure set forth in paragraph (c)
of this section.

[Order No. 670–76, 41 FR 52669, Dec. 1, 1976, as
amended by Order No. 960–81, 46 FR 52357,
Oct. 27, 1981]

§ 42.404 Guidelines.
(a) Federal agencies shall publish

title VI guidelines for each type of pro-
gram to which they extend financial
assistance, where such guidelines
would be appropriate to provide de-
tailed information on the requirements
of title VI. Such guidelines shall be
published within three months of the
effective date of this subpart or of the
effective date of any subsequent stat-
ute authorizing federal financial assist-
ance to a new type of program. The
guidelines shall describe the nature of
title VI coverage, methods of enforce-
ment, examples of prohibited practices
in the context of the particular type of
program, required or suggested reme-
dial action, and the nature of require-
ments relating to covered employment,
data collection, complaints and public
information.

(b) Where a federal agency deter-
mines that title VI guidelines are not
appropriate for any type of program to
which it provides financial assistance,
the reasons for the determination shall
be stated in writing and made available
to the public upon request.

§ 42.405 Public dissemination of title
VI information.

(a) Federal agencies shall make
available and, where appropriate, dis-
tribute their title VI regulations and
guidelines for use by federal employ-
ees, applicants for federal assistance,
recipients, beneficiaries and other in-
terested persons.

(b) State agency compliance pro-
grams (see § 42.410) shall be made avail-
able to the public.

(c) Federal agencies shall require re-
cipients, where feasible, to display
prominently in reasonable numbers
and places posters which state that the
recipients operate programs subject to
the nondiscrimination requirements of
title VI, summarize those require-
ments, note the availability of title VI
information from recipients and the
federal agencies, and explain briefly
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the procedures for filing complaints.
Federal agencies and recipients shall
also include information on title VI re-
quirements, complaint procedures and
the rights of beneficiaries in hand-
books, manuals, pamphlets and other
material which are ordinarily distrib-
uted to the public to describe the feder-
ally assisted programs and the require-
ments for participation by recipients
and beneficiairies. To the extent that
recipients are required by law or regu-
lation to publish or broadcast program
information in the news media, federal
agencies and recipients shall insure
that such publications and broadcasts
state that the program in question is
an equal opportunity program or other-
wise indicate that discrimination in
the program is prohibited by federal
law.

(d)(1) Where a significant number or
proportion of the population eligible to
be served or likely to be directly af-
fected by a federally assisted program
(e.g., affected by relocation) needs
service or information in a language
other than English in order effectively
to be informed of or to participate in
the program, the recipient shall take
reasonable steps, considering the scope
of the program and the size and con-
centration of such population, to pro-
vide information in appropriate lan-
guages to such persons. This require-
ment applies with regard to written
material of the type which is ordi-
narily distributed to the public.

(2) Federal agencies shall also take
reasonable steps to provide, in lan-
guages other than English, information
regarding programs subject to title VI.

§ 42.406 Data and information collec-
tion.

(a) Except as determined to be inap-
propriate in accordance with paragraph
(f) of this section or § 42.404(b), federal
agencies, as a part of the guidelines re-
quired by § 42.404, shall in regard to
each assisted program provide for the
collection of data and information
from applicants for and recipients of
federal assistance sufficient to permit
effective enforcement of title VI.

(b) Pursuant to paragraph (a) of this
section, in conjunction with new appli-
cations for federal assistance (see 28
CFR 50.3(c) II A) and in any applica-

tions for approval of specific projects
or significant changes in applications
for continuation or renewal of assist-
ance (see 28 CFR 50.3(c) II B), and at
other times as appropriate, federal
agencies shall require applicants and
recipients to provide relevant and cur-
rent title VI information. Examples of
data and information which, to the ex-
tent necessary and appropriate for de-
termining compliance with title VI,
should be required by agency guide-
lines are as follows:

(1) The manner in which services are
or will be provided by the program in
question, and related data necessary
for determining whether any persons
are or will be denied such services on
the basis of prohibited discrimination;

(2) The population eligible to be
served by race, color and national ori-
gin;

(3) Data regarding covered employ-
ment, including use or planned use of
bilingual public-contact employees
serving beneficiaries of the program
where necessary to permit effective
participation by beneficiaries unable to
speak or understand English;

(4) The location of existing or pro-
posed facilities connected with the pro-
gram, and related information ade-
quate for determing whether the loca-
tion has or will have the effect of un-
necessarily denying access to any per-
sons on the basis of prohibited dis-
crimination;

(5) The present or proposed member-
ship, by race, color and national origin,
in any planning or advisory body which
is an integral part of the program;

(6) Where relocation is involved, the
requirements and steps used or pro-
posed to guard against unnecessary im-
pact on persons on the basis of race,
color or national origin.

(c) Where additional data, such as de-
mographic maps, the racial composi-
tion of affected neighborhoods or cen-
sus data, is necessary or appropriate,
for understanding information required
in paragraph (b) of this section, federal
agencies shall specify, in their guide-
lines or in other directives, the need to
submit such data. Such additional data
should be required, however, only to
the extent that it is readily available
or can be compiled with reasonable ef-
fort.
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(d) Pursuant to paragraphs (a) and (b)
of this section, in all cases, federal
agencies shall require:

(1) That each applicant or recipient
promptly notify the agency upon its re-
quest of any lawsuit filed against the
applicant or recipient alleging dis-
crimination on the basis of race, color
or national origin, and that each recip-
ient notify the agency upon its request
of any complaints filed against the re-
cipient alleging such discrimination;

(2) A brief description of any appli-
cant’s or recipient’s pending applica-
tions to other federal agencies for as-
sistance, and of federal asssistance
being provided at the time of the appli-
cation or requested report;

(3) A statement by any applicant de-
scribing any civil rights compliance re-
views regarding the applicant con-
ducted during the two-year period be-
fore the application, and information
concerning the agency or organization
performing the review; and periodic
statements by any recipient regarding
such reviews;

(4) A written assurance by any appli-
cant or recipient that it will compile
and maintain records required, pursu-
ant to paragraphs (a) and (b) of this
section, by the agency’s guidelines or
other directives.

(e) Federal agencies should inquire
whether any agency listed by the appli-
cant or recipient pursuant to para-
graph (d)(2) of this section has found
the applicant or recipient to be in non-
compliance with any relevant civil
rights requirement.

(f) Where a federal agency determines
that any of the requirements of this
section are inapplicable or inappropri-
ate in regard to any program, the basis
for this conclusion shall be set forth in
writing and made available to the pub-
lic upon request.

§ 42.407 Procedures to determine com-
pliance.

(a) Agency staff determination respon-
sibility. All federal agency staff deter-
minations of title VI compliance shall
be made by, or be subject to the review
of, the agency’s civil rights office.
Where federal agency responsibility for
approving applications or specific
projects has been assigned to regional
or area offices, the agency shall in-

clude personnel having title VI review
responsibility on the staffs of such of-
fices and such personnel shall perform
the functions described in paragraphs
(b) and (c) of this section.

(b) Application review. Prior to ap-
proval of federal financial assistance,
the federal agency shall make written
determination as to whether the appli-
cant is in compliance with title VI (see
28 CFR 50.3(c) II A). The basis for such
a determination under ‘‘the agency’s
own investigation’’ provision (see 28
CFR 50.3(c) II A(2)), shall be submission
of an assurance of compliance and a re-
view of the data submitted by the ap-
plicant. Where a determination cannot
be made from this data, the agency
shall require the submission of nec-
essary additional information and shall
take other steps necessary for making
the determination. Such other steps
may include, for example, commu-
nicating with local government offi-
cials or minority group organizations
and field reviews. Where the requested
assistance is for construction, a pre-ap-
proval review should determine wheth-
er the location and design of the
project will provide service on a non-
discriminatory basis and whether per-
sons will be displaced or relocated on a
nondiscriminatory basis.

(c) Post-approval review. (1) Federal
agencies shall establish and maintain
an effective program of post-approval
compliance reviews regarding approved
new applications (see 28 CFR 50.3(c) II
A), applications for continuation or re-
newal of assistance (28 CFR 50.3(c) II B)
and all other federally assisted pro-
grams. Such reviews are to include
periodic submission of compliance re-
ports by recipients to the agencies and,
where appropriate, field reviews of a
representative number of major recipi-
ents. In carrying out this program,
agency personnel shall follow agency
manuals which establish appropriate
review procedures and standards of
evaluation. Additionally, agencies
should consider incorporating a title
VI component into general program re-
views and audits.

(2) The results of post-approval re-
views shall be committed to writing
and shall include specific findings of
fact and recommendations. A deter-
mination of the compliance status of
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the recipient reviewed shall be made as
promptly as possible.

(d) Notice to assistant attorney general.
Federal agencies shall promptly notify
the Assistant Attorney General of in-
stances of probable noncompliance de-
termined as the result of application
reviews or post-approval compliance
reviews.

§ 42.408 Complaint procedures.
(a) Federal agencies shall establish

and publish in their guidelines proce-
dures for the prompt processing and
disposition of complaints. The com-
plaint procedures shall provide for no-
tification in writing to the complain-
ant and the applicant or recipient as to
the disposition of the complaint. Fed-
eral agencies should investigate com-
plaints having apparent merit. Where
such complaints are not investigated,
good cause must exist and must be
stated in the notification of disposi-
tion. In such cases, the agency shall as-
certain the feasibility of referring the
complaint to the primary recipient,
such as a State agency, for investiga-
tion.

(b) Where a federal agency lacks ju-
risdiction over a complaint, the agency
shall, wherever possible, refer the com-
plaint to another federal agency or ad-
vise the complainant.

(c) Where a federal agency requires
or permits recipient to process title VI
complaints, the agency shall ascertain
whether the recipients’ procedures for
processing complaints are adequate.
The federal agency shall obtain a writ-
ten report of each such complaint and
investigation and shall retain a review
responsibility over the investigation
and disposition of each complaint.

(d) Each federal agency shall main-
tain a log of title VI complaints filed
with it, and with its recipients, identi-
fying each complainant by race, color,
or national origin; the recipient; the
nature of the complaint; the dates the
complaint was filed and the investiga-
tion completed; the disposition; the
date of disposition; and other pertinent
information. Each recipient processing
title VI complaints shall be required to
maintain a similar log. Federal agen-
cies shall report to the Assistant At-
torney General on January 1, 1977, and
each six months thereafter, the receipt,

nature and disposition of all such title
VI complaints.

§ 42.409 Employment practices.
Enforcement of title VI compliance

with respect to covered employment
practices shall not be superseded by
state and local merit systems relating
to the employment practices of the
same recipient.

§ 42.410 Continuing State programs.
Each state agency administering a

continuing program which receives fed-
eral financial assistance shall be re-
quired to establish a title VI compli-
ance program for itself and other re-
cipients which obtain federal assist-
ance through it. The federal agencies
shall require that such state compli-
ance programs provide for the assign-
ment of title VI responsibilities to des-
ignated state personnel and comply
with the minimum standards estab-
lished in this subpart for federal agen-
cies, including the maintenance of
records necessary to permit federal of-
ficials to determine the title VI com-
pliance of the state agencies and the
sub-recipient.

§ 42.411 Methods of resolving non-
compliance.

(a) Effective enforcement of title VI
requires that agencies take prompt ac-
tion to achieve voluntary compliance
in all instances in which noncompli-
ance is found. Where such efforts have
not been successful within a reasonable
period of time, the agency shall initi-
ate appropriate enforcement proce-
dures as set forth in the 1965 Attorney
General Guidelines, 28 CFR 50.3. Each
agency shall establish internal controls
to avoid unnecessary delay in resolving
noncompliance, and shall promptly no-
tify the Assistant Attorney General of
any case in which negotiations have
continued for more than sixty days
after the making of the determination
of probable noncompliance and shall
state the reasons for the length of the
negotiations.

(b) Agreement on the part of a non-
complying recipient to take remedial
steps to achieve compliance with title
VI shall be set forth in writing by the
recipient and the federal agency. The
remedial plan shall specify the action
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necessary for the correction of title VI
deficiencies and shall be available to
the public.

§ 42.412 Coordination.
(a) The Attorney General’s authority

under Executive Order 12250 is hereby
delegated to the Assistant Attorney
General, Civil Rights Division.

(b) Consistent with this subpart and
the 1965 Attorney General Guidelines,
28 CFR 50.3, the Assistant Attorney
General may issue such directives and
take such other action as he deems
necessary to insure that federal agen-
cies carry out their responsibilities
under title VI. In addition, the Assist-
ant Attorney General will routinely
provide to the Director of the Office of
Management and Budget copies of all
inter-agency survey reports and related
materials prepared by the Civil Rights
Division that evaluate the effective-
ness of an agency’s title VI compliance
efforts. Where cases or matters are re-
ferred to the Assistant Attorney Gen-
eral for investigation, litigation or
other appropriate action, the federal
agencies shall, upon request, provide
appropriate resources to the Assistant
Attorney General to assist in carrying
out such action.

[Order No. 670–76, 41 FR 52669, Dec. 1, 1976, as
amended by Order No. 699–77, 42 FR 15315,
Mar. 21, 1977; Order No. 960–81, 46 FR 52357,
Oct. 27, 1981]

§ 42.413 Interagency cooperation and
delegations.

(a) Where each of a substantial num-
ber of recipients is receiving assistance
for similar or related purposes from
two or more federal agencies, or where
two or more federal agencies cooperate
in administering assistance for a given
class of recipients, the federal agencies
shall:

(1) Jointly coordinate compliance
with title VI in the assisted programs,
to the extent consistent with the fed-
eral statutes under which the assist-
ance is provided; and

(2) Designate one of the federal agen-
cies as the lead agency for title VI
compliance purposes. This shall be
done by a written delegation agree-
ment, a copy of which shall be provided

to the Assistant Attorney General and
shall be published in the FEDERAL REG-
ISTER.

(b) Where such designations or dele-
gations of functions have been made,
the agencies shall adopt adequate writ-
ten procedures to assure that the same
standards of compliance with title VI
are utilized at the operational levels by
each of the agencies. This may include
notification to agency personnel in
handbooks, or instructions on any
forms used regarding the compliance
procedures.

(c) Any agency conducting a compli-
ance review or investigating a com-
plaint of an alleged title VI violation
shall notify any other affected agency
upon discovery of its jurisdiction and
shall subsequently inform it of the
findings made. Such reviews or inves-
tigations may be made on a joint basis.

(d) Where a compliance review or
complaint investigation under title VI
reveals a possible violation of Execu-
tive Order 11246, title VII of the Civil
Rights Act of 1964 (42 U.S.C. 2000e), or
any other federal law, the appropriate
agency shall be notified.

§ 42.414 Federal agency staff.

Sufficient personnel shall be assigned
by a federal agency to its title VI com-
pliance program to ensure effective en-
forcement of title VI.

§ 42.415 Federal agency title VI en-
forcement plan.

Each federal agency subject to title
VI shall develop a written plan for en-
forcement which sets out its priorities
and procedures. This plan shall be
available to the public and shall ad-
dress matters such as the method for
selecting recipients for compliance re-
views, the establishment of timetables
and controls for such reviews, the pro-
cedure for handling complaints, the al-
location of its staff to different compli-
ance functions, the development of
guidelines, the determination as to
when guidelines are not appropriate,
and the provision of civil rights train-
ing for its staff.
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Subpart G—Nondiscrimination
Based on Handicap in Feder-
ally Assisted Programs—Im-
plementation of Section 504
of the Rehabilitation Act of
1973

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510;
29 U.S.C. 706, 794; E.O. 12250.

SOURCE: 45 FR 37622, June 3, 1980, unless
otherwise noted.

GENERAL PROVISIONS

§ 42.501 Purpose.
The purpose of this subpart is to im-

plement section 504 of the Rehabilita-
tion Act of 1973, as amended, which
prohibits discrimination on the basis of
handicap in any program receiving
Federal financial assistance.

§ 42.502 Application.
This subpart applies to each recipient

of Federal financial assistance from
the Department of Justice and to each
program receiving or benefiting from
such assistance. The requirements of
this subpart do not apply to the ulti-
mate beneficiaries of Federal financial
assistance in the program receiving
Federal financial assistance.

§ 42.503 Discrimination prohibited.
(a) General. No qualified handicapped

person shall, solely on the basis of
handicap, be excluded from participa-
tion in, be denied the benefits of, or
otherwise be subjected to discrimina-
tion under any program receiving or
benefiting from Federal financial as-
sistance.

(b) Discriminatory actions prohibited.
(1) A recipient may not discriminate on
the basis of handicap in the following
ways directly or through contractual,
licensing, or other arrangements under
any program receiving Federal finan-
cial assistance:

(i) Deny a qualified handicapped per-
son the opportunity accorded others to
participate in the program receiving
Federal financial assistance;

(ii) Deny a qualified handicapped per-
son an equal opportunity to achieve
the same benefits that others achieve
in the program receiving Federal finan-
cial assistance;

(iii) Provide different or separate as-
sistance to handicapped persons or
classes of handicapped persons than is
provided to others unless such action is
necessary to provide qualified handi-
capped persons or classes of handi-
capped persons with assistance as effec-
tive as that provided to others;

(iv) Deny a qualified handicapped
person an equal opportunity to partici-
pate in the program by providing serv-
ices to the program;

(v) Deny a qualified handicapped per-
son an opportunity to participate as a
member of a planning or advisory body;

(vi) Permit the participation in the
program of agencies, organizations or
persons which discriminate against the
handicapped beneficiaries in the recipi-
ent’s program;

(vii) Intimidate or retaliate against
any individual, whether handicapped or
not, for the purpose of interfering with
any right secured by section 504 or this
subpart.

(2) A recipient may not deny a quali-
fied handicapped person the oppor-
tunity to participate in any program
receiving Federal financial assistance
on the ground that other specialized
programs for handicapped persons are
available.

(3) A recipient may not, directly or
through contractual, licensing, or
other arrangements, utilize criteria or
methods of administration that either
purposely or in effect discriminate on
the basis of handicap, defeat or sub-
stantially impair accomplishment of
the objectives of the recipient’s pro-
gram with respect to handicapped per-
sons, or perpetuate the discrimination
of another recipient if both recipients
are subject to common administrative
control or are agencies of the same
State.

(4) A recipient may not, in determin-
ing the location or design of a facility,
make selections that either purposely
or in effect discriminate on the basis of
handicap or defeat or substantially im-
pair the accomplishment of the objec-
tives of the program with respect to
handicapped persons.

(5) A recipient is prohibited from dis-
criminating on the basis of handicap in
a program operating without Federal
financial assistance where such action
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would discriminate against the handi-
capped beneficiaries or participants in
any program of the recipient receiving
Federal financial assistance.

(6) Any program not otherwise re-
ceiving Federal financial assistance
but using a facility provided with the
aid of Federal financial assistance
after the effective date of this subpart
is prohibited from discriminating on
the basis of handicap.

(c) The exclusion of nonhandicapped
persons or specified classes of handi-
capped persons from programs limited
by Federal statute or executive order
to handicapped persons or a different
class of handicapped persons is not pro-
hibited by this subpart.

(d) Recipients shall administer pro-
grams in the most integrated setting
appropriate to the needs of qualified
handicapped persons.

(e) Recipients shall insure that com-
munications with their applicants, em-
ployees and beneficiaries are effec-
tively conveyed to those having im-
paired vision and hearing.

(f) A recipient that employs fifteen
or more persons shall provide appro-
priate auxiliary aids to qualified handi-
capped persons with impaired sensory,
manual, or speaking skills where a re-
fusal to make such provision would
discriminatorily impair or exclude the
participation of such persons in a pro-
gram receiving Federal financial as-
sistance. Such auxiliary aids may in-
clude brailled and taped material,
qualified interpreters, readers, and tel-
ephonic devices. Attendants, individ-
ually prescribed devices, readers for
personal use or study, or other devices
or services of a personal nature are not
required under this section. Depart-
mental officials may require recipients
employing fewer than fifteen persons
to provide auxiliary aids when this
would not significantly impair the
ability of the recipient to provide its
benefits or services.

(g) The enumeration of specific forms
of prohibited discrimination in this
subpart is not exhaustive but only il-
lustrative.

§ 42.504 Assurances required.
(a) Assurances. Every application for

Federal financial assistance covered by
this subpart shall contain an assurance

that the program will be conducted in
compliance with the requirements of
section 504 and this subpart. Each
agency within the Department that
provides Federal financial assistance
shall specify the form of the foregoing
assurance for each of its assistance
programs and shall require applicants
for Department financial assistance to
obtain like assurances from sub-
grantees, contractors and subcontrac-
tors, transferees, successors in inter-
est, and others connected with the pro-
gram. Each Department agency shall
specify the extent to which an appli-
cant will be required to confirm that
the assurances provided by secondary
recipients are being honored. Each as-
surance shall include provisions giving
notice that the United States has a
right to seek judicial enforcement of
section 504 and the assurance.

(b) Assurances from government agen-
cies. Assurances from agencies of State
and local governments shall extend to
any other agency of the same govern-
mental unit if the policies of the other
agency will affect the program for
which Federal financial assistance is
requested.

(c) Assurances from institutions. The
assurances required with respect to
any institution or facility shall be ap-
plicable to the entire institution or fa-
cility.

(d) Duration of obligation. Where the
Federal financial assistance is to pro-
vide or is in the form of real or per-
sonal property, the assurance will obli-
gate the recipient and any transferee
for the period during which the prop-
erty is being used for the purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provisions of similar bene-
fits, or for as long as the recipient re-
tains ownership or possession of the
property, whichever is longer. In all
other cases the assurance will obligate
the recipient for the period during
which Federal financial assistance is
extended.

(e) Covenants. With respect to any
transfer of real property, the transfer
document shall contain a covenant
running with the land assuring non-
discrimination on the condition de-
scribed in paragraph (d) of this section.
Where the property is obtained from
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the Federal Government, the covenant
may also include a condition coupled
with a right to be reserved by the De-
partment to revert title to the prop-
erty in the event of a breach of the cov-
enant.

(f) Remedies. The failure to secure ei-
ther an assurance or a sufficient assur-
ance from a recipient shall not impair
the right of the Department to enforce
the requirements of section 504 and
this subpart.

§ 42.505 Administrative requirements
for recipients.

(a) Remedial action. If the Department
finds that a recipient has discriminated
against persons on the basis of handi-
cap in violation of section 504 or this
subpart, the recipient shall take the re-
medial action the Department consid-
ers necessary to overcome the effects
of the discrimination. This may in-
clude remedial action with respect to
handicapped persons who are no longer
participants in the recipient’s program
but who were participants in the pro-
gram when such discrimination oc-
curred, and with respect to handi-
capped persons who would have been
participants in the program had the
discrimination not occurred.

(b) Voluntary action. A recipient may
take steps, in addition to the require-
ments of this subpart, to increase the
participation of qualified handicapped
persons in the recipient’s program.

(c) Self-evaluation. (1) A recipient
shall, within one year of the effective
date of this subpart, evaluate and mod-
ify its policies and practices that do
not meet the requirements of this sub-
part. During this process the recipient
shall seek the advice and assistance of
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons. During
this period and thereafter the recipient
shall take any necessary remedial
steps to eliminate the effects of dis-
crimination that resulted from adher-
ence to these policies and practices.

(2) A recipient employing fifty or
more persons and receiving Federal fi-
nancial assistance from the Depart-
ment of $25,000 or more shall, for at
least three years following completion
of the evaluation required under para-
graph (c)(1) of this section, maintain on

file, make available for public inspec-
tion, and provide to the Department on
request:

(i) A list of the interested persons
consulted,

(ii) A description of areas examined
and problems identified, and

(iii) A description of modifications
made and remedial steps taken.

(d) Designation of responsible employee.
A recipient employing fifty or more
persons and receiving Federal financial
assistance from the Department of
$25,000 or more shall designate at least
one person to coordinate compliance
with this subpart.

(e) Adoption of grievance procedures. A
recipient employing fifty or more per-
sons and receiving Federal financial as-
sistance from the Department of $25,000
or more shall adopt grievance proce-
dures that incorporate due process
standards (e.g. adequate notice, fair
hearing) and provide for the prompt
and equitable resolution of complaints
alleging any action prohibited by this
subpart. Such procedures need not be
established with respect to complaints
from applicants for employment. An
employee may file a complaint with
the Department without having first
used the recipient’s grievance proce-
dures.

(f) Notice. (1) A recipient employing
fifty or more persons and receiving
Federal financial assistance from the
Department of more than $25,000 shall,
on a continuing basis, notify partici-
pants, beneficiaries, applicants, em-
ployees and unions or professional or-
ganizations holding collective bargain-
ing or professional agreements with
the recipient that it does not discrimi-
nate on the basis of handicap in viola-
tion of section 504 and this subpart.
The notification shall state, where ap-
propriate, that the recipient does not
discriminate in its programs with re-
spect to access, treatment or employ-
ment. The notification shall also in-
clude identification of the person re-
sponsible for coordinating compliance
with this subpart and where to file sec-
tion 504 complaints with the Depart-
ment and, where applicable, with the
recipient. A recipient shall make the
initial notification required by this
paragraph within 90 days of the effec-
tive date of this subpart. Methods of
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initial and continuing notification may
include the posting of notices, publica-
tion in newspapers and magazines,
placement of notices in recipients’ pub-
lication, and distribution of memo-
randa or other written communica-
tions.

(2) Recruitment materials or publica-
tions containing general information
that a recipient makes available to
participants, beneficiaries, applicants,
or employees shall include a policy
statement of nondiscrimination on the
basis of handicap.

(g) The Department may require any
recipient with fewer than fifty employ-
ees and receiving less than $25,000 in
Federal financial assistance to comply
with paragraphs (c)(2) and (d) through
(f) of this section.

(h) The obligation to comply with
this subpart is not affected by any
State or local law or requirement or
limited employment opportunities for
handicapped persons in any occupation
or profession.

EMPLOYMENT

§ 42.510 Discrimination prohibited.
(a) General. (1) No qualified handi-

capped person shall on the basis of
handicap be subjected to discrimina-
tion in employment under any program
receiving or benefiting from Federal fi-
nancial assistance.

(2) A recipient shall make all deci-
sions concerning employment under
any program receiving Federal finan-
cial assistance in a manner which in-
sures that discrimination on the basis
of handicap does not occur and may
not limit, segregate, or classify appli-
cants or employees in any way that ad-
versely affects their opportunities or
status because of handicap.

(3) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this section. The relationships referred
to in this paragraph include relation-
ships with employment and referral
agencies, labor unions, organizations
providing or administering fringe bene-
fits to employees of the recipient, and
organizations providing training and
apprenticeship programs, and with

civil service agencies in State or local
units of government.

(b) Specific activities. The prohibition
against discrimination in employment
applies to the following activities:

(1) Recruitment, advertising, and ap-
plication processing;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff and rehiring;

(3) Pay and any other form of com-
pensation and changes in compensa-
tion, including fringe benefits available
by virtue of employment, whether or
not administered by the recipient;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
selection for leaves of absence to pur-
sue training;

(7) Employer-sponsored activities, in-
cluding social or recreational pro-
grams; and

(8) Any other term, condition, or
privilege of employment.

(c) In offering employment or pro-
motions to handicapped individuals, re-
cipients may not reduce the amount of
compensation offered because of any
disability income, pension or other
benefit the applicant or employee re-
ceives from another source.

(d) A recipient’s obligation to comply
with this section is not affected by any
inconsistent term of any collective
bargaining agreement to which it is a
party.

§ 42.511 Reasonable accommodation.
(a) A recipient shall make reasonable

accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate, based on the individual as-
sessment of the applicant or employee,
that the accommodation would impose
an undue hardship on the operation of
its program.

(b) Reasonable accommodation may
include making facilities used by em-
ployees readily accessible to and usable
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by handicapped persons, job restructur-
ing, part-time or modified work sched-
ules, acquisition or modification of
equipment or devices (e.g., tele-
communication or other telephone de-
vices), the provisions of readers or
qualified interpreters, and other simi-
lar actions.

(c) Whether an accommodation would
impose an undue hardship on the oper-
ation of a recipient’s program depends
upon a case-by-case analysis weighing
factors that include:

(1) The overall size of the recipient’s
program with respect to number of em-
ployees, number and type of facilities,
and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.
A reasonable accommodation may re-
quire a recipient to bear more than an
insignificant economic cost in making
allowance for the handicap of a quali-
fied applicant or employee and to ac-
cept minor inconvenience which does
not bear on the ability of the handi-
capped individual to perform the essen-
tial duties of the job.

§ 42.512 Employment criteria.
(a) A recipient may not use any em-

ployment test or other selection cri-
terion that tends to screen out handi-
capped persons unless:

(1) The test score or other selection
criterion, as used by the recipient, is
shown to be job-related for the position
in question, and

(2) Alternative job-related tests or
criteria that tend to screen out fewer
handicapped persons are not shown by
the appropriate Department officials to
be available.

(b) A recipient shall administer tests
using procedures (e.g., auxiliary aids
such as readers for visually-impaired
persons or qualified sign language in-
terpreters for hearing-impaired per-
sons) that accommodate the special
problems of handicapped persons to the
fullest extent, consistent with the ob-
jectives of the test. When a test is ad-
ministered to an applicant or employee
who has a handicap that impairs sen-
sory, manual, or speaking skills, the

test results must accurately reflect the
applicant’s or employee’s job skills, ap-
titude, or whatever other factor the
test purports to measure, rather than
reflecting the applicant’s or employee’s
impaired sensory, manual, or speaking
skills (except where those skills are
the factors that the test purports to
measure).

§ 42.513 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not conduct a preemployment
medical examination and may not
make preemployment inquiry of an ap-
plicant as to whether the applicant is a
handicapped person or as to the nature
or severity of a handicap. A recipient
may, however, make preemployment
inquiry into an applicant’s ability to
perform job-related functions.

(b) When a recipient is taking reme-
dial action to correct the effects of
past discrimination pursuant to
§ 42.505(a) of this subpart, when a recip-
ient is taking voluntary action to over-
come the effects of conditions that re-
sulted in limited participation in its
Federally assisted program or activity
pursuant to § 42.505(b) of this subpart,
or when a recipient is taking affirma-
tive action pursuant to section 503 of
the Act, the recipient may invite appli-
cants for employment to indicate
whether and to what extent they are
handicapped: Provided, That:

(1) The recipient states clearly on
any written questionnaire used for this
purpose or makes clear orally if no
written questionnaire is used that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
efforts;

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential as provided in paragraph
(d) of this section, that refusal to pro-
vide it will not subject the applicant or
employee to any adverse treatment,
and that it will be used only in accord-
ance with this part.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior
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to the employee’s entrance on duty:
Provided, That:

(1) All entering employees are sub-
jected to such an examination regard-
less of handicap, and

(2) The results of such an examina-
tion are used only in accordance with
the requirements of this subpart.

(d) The applicant’s medical record
shall be collected and maintained on
separate forms and kept confidential,
except that the following persons may
be informed:

(1) Supervisors and managers regard-
ing restrictions on the work of handi-
capped persons and necessary accom-
modations;

(2) First aid and safety personnel if
the condition might require emergency
treatment; and

(3) Government officials investigat-
ing compliance with the Act upon re-
quest for relevant information.

PROGRAM ACCESSIBILITY

§ 42.520 Discrimination prohibited.
Recipients shall insure that no quali-

fied handicapped person is denied the
benefits of, excluded from participation
in, or otherwise subjected to discrimi-
nation under any program receiving
Federal financial assistance because
the recipient’s facilities are inacces-
sible to or unusable by handicapped
persons.

§ 42.521 Existing facilities.
(a) Program accessibility. A recipient

shall operate each program to which
this subpart applies so that the pro-
gram, when viewed in its entirety, is
readily accessible to and usable by
handicapped persons. This section does
not require a recipient to make each of
its existing facilities or every part of a
facility accessible to and usable by
handicapped persons.

(b) Compliance procedures. A recipient
may comply with the requirement of
paragraph (a) of this section through
acquisition or redesign of equipment,
reassignment of services to accessible
buildings, assignment of aids to bene-
ficiaries, delivery of services at alter-
nate accessible sites, alteration of ex-
isting facilities, or any other method
that results in making its program ac-
cessible to its program accessible to

handicapped persons. A recipient is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with paragraph (a) of this section. In
choosing among methods for meeting
the requirement of paragraph (a) of
this section, a recipient shall give pri-
ority to those methods that offer pro-
grams to handicapped persons in the
most integrated setting appropriate to
obtain the full benefits of the program.

(c) Small providers. If a recipient with
fewer than fifteen employees finds,
after consultation with a handicapped
person seeking its services, that there
is no method of complying with
§ 42.521(a) other than making a signifi-
cant alteration in its existing facili-
ties, the recipient may, as an alter-
native, refer the handicapped person to
other available providers of those serv-
ices that are accessible.

(d) Time period. A recipient shall com-
ply with the requirement of paragraph
(a) of this section within ninety days of
the effective date of this subpart. How-
ever, where structural changes in fa-
cilities are necessary, such changes
shall be made as expeditiously as pos-
sible and shall be completed no later
than three years from the effective
date of this subpart. If structural
changes to facilities are necessary, a
recipient shall, within six months of
the effective date of this subpart, de-
velop a written plan setting forth the
steps that will be taken to complete
the changes together with a schedule
for making the changes. The plan shall
be developed with the assistance of in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons and
shall be made available for public in-
spection. The plan shall, at a mininum:

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its program to handi-
capped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve full pro-
gram accessibility and, if the time pe-
riod of the transition plan is longer
than one year, identify the steps that
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will be taken during each year of the
transition period; and

(4) Indicate the person responsible for
implementation of the plan.

(e) Notice. The recipient shall adopt
and implement procedures to insure
that interested persons, including men-
tally retarded persons or persons with
impaired vision or hearing, special
learning problems, or other disabil-
ities, can obtain information as to the
existence and location of services, ac-
tivities, and facilities that are acces-
sible to and usable by handicapped per-
sons.

§ 42.522 New construction.
(a) Design and construction. Each new

facility constructed by, on behalf of, or
for the use of a recipient shall be de-
signed and constructed in such a man-
ner that the facility is readily acces-
sible to and usable by handicapped per-
sons, if the construction was com-
menced after the effective date of this
subpart. Any alterations to existing fa-
cilities shall, to the maximum extent
feasible, be made in an accessible man-
ner. Any alterations to existing facili-
ties shall, to the maximum extent fea-
sible, be made in an accessible manner.

(b) Conformance with Uniform Federal
Accessibility Standards. (1) Effective as
of March 7, 1988, design, construction,
or alteration of buildings in conform-
ance with sections 3–8 of the Uniform
Federal Accessibility Standards
(UFAS) (appendix A to 41 CFR subpart
101–19.6) shall be deemed to comply
with the requirements of this section
with respect to those buildings. Depar-
tures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or
greater access to and usability of the
building is provided.

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require acces-
sibility to the public or beneficiaries or
result in the employment or residence
therein of persons with physical handi-
caps.

(3) This section does not require re-
cipients to make building alterations

that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

[45 FR 37622, June 3, 1980, as amended by
Order 1249–88, 53 FR 3206, Feb. 4, 1988]

PROCEDURES

§ 42.530 Procedures.
(a) The procedural provisions appli-

cable to title VI of the Civil Rights Act
of 1964 (28 CFR 42.106–42.110) apply to
this subpart except that the provision
contained in §§ 42.110(e) and 42.108(c)(3)
which requires the Attorney General’s
approval before the imposition of any
sanction against a recipient does not
apply to programs funded by LEAA,
NIJ, BJS, OJARS and OJJDP. The ap-
plicable provisions contain require-
ments for compliance information
(§ 42.106), conduct of investigations
(§ 42.107), procedure for effecting com-
pliance (§ 42.108), hearings (§ 42.109), and
decisions and notices (§ 42.110). (See ap-
pendix C.)

(b) In the case of programs funded by
LEAA, NIJ, BJS, OJARS and OJJDP,
the timetables and standards for inves-
tigation of complaints and for the con-
duct of compliance reviews contained
in § 42.205(c)(1) through (c)(3) and
§ 42.206 (c) and (d) are applicable to this
subpart except that any finding of non-
compliance shall be enforced as pro-
vided in paragraph (a) of this section.
(See appendix D.)

(c) In the case of programs funded by
LEAA, NIJ, BJS, OJARS and OJJDP,
the refusal to provide requested infor-
mation under paragraph (a) of this sec-
tion and § 42.106 will be enforced pursu-
ant to the provisions of section 803(a)
of title I of the Omnibus Crime Control
and Safe Streets Act, as amended by
the Justice System Improvement Act
of 1979, Public Law 96–157, 93 Stat. 1167.

(d) For acts of discrimination occur-
ring prior to the effective date of this
subpart, the 180-day limitation period
for filing of complaints (§ 42.107 of this
title) will apply from that date.

(e) The Department will investigate
complaints alleging discrimination in
violation of section 504 occurring prior
to the effective date of this subpart
where the language of the statute or
HEW’s interagency guidelines (43 FR
2132, January 13, 1978) implementing

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00716 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



723

Department of Justice § 42.540

Executive Order 11914 (41 FR 17871,
April 28, 1976) provided notice that the
challenged policy or practice was un-
lawful.

DEFINITIONS

§ 42.540 Definitions.
As used in this subpart the term:
(a) The Act means the Rehabilitation

Act of 1973, Public Law 93–112, as
amended (29 U.S.C. 701 et seq.).

(b) Section 504 means section 504 of
the Act (29 U.S.C. 794).

(c) Department means the Department
of Justice.

(d) LEAA means the Law Enforce-
ment Assistance Administration; NIJ
means the National Institute of Jus-
tice; BJS means the Bureau of Justice
Statistics; OJARS means the Office of
Justice Assistance, Research and Sta-
tistics; OJJDP means Office of Juvenile
Justice and Delinquency Prevention.

(e) Recipient means any State or unit
of local goverment, any instrumental-
ity of a State or unit of local govern-
ment, any public or private agency, in-
stitution, organization, or other public
or private entity, or any person to
which Federal financial assistance is
extended directly or through another
recipient, including any successor, as-
signee, or transferree of a recipient,
but excluding the ultimate beneficiary
of the assistance.

(f) Federal financial assistance means
any grant, cooperative agreement,
loan, contract (other than a direct Fed-
eral procurement contract or a con-
tract of insurance or guaranty),
subgrant, contract under a grant or
any other arrangement by which the
Department provides or otherwise
makes available assistance in the form
of:

(1) Funds;
(2) Services of Federal personnel;
(3) Real and personal property or any

interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment;

(4) Any other thing of value by way
of grant, loan, contract or cooperative
agreement.

(g) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property.

(h) The term program means the oper-
ations of the agency or organizational
unit of government receiving or sub-
stantially benefiting from the Federal
assistance awarded, e.g., a police de-
partment or department of corrections.

(i) Ultimate beneficiary is one among a
class of persons who are entitled to
benefit from, or otherwise participate
in, programs receiving Federal finan-
cial assistance and to whom the protec-
tions of this subpart extend. The ulti-
mate beneficiary class may be the gen-
eral public or some narrower group of
persons.

(j) Benefit includes provision of serv-
ices, financial aid or disposition (i.e.,
treatment, handling, decision, sentenc-
ing, confinement, or other prescription
of conduct).

(k) Handicapped person. (1) Handi-
capped person means any person who (i)
has a physical or mental impairment
which substantially limits one or more
major life activities, (ii) has a record of
such an impairment, or (iii) is regarded
as having such an impairment. For
purposes of employment, such term
does not include any individual who is
an alcoholic or drug abuser whose cur-
rent use of alcohol or drugs prevents
such individual from performing the
duties of the job in question or whose
employment, by reason of such current
alcohol or drug abuse, would constitute
a direct threat to property or the safe-
ty of others.

(2) As used in this subpart the phrase:
(i) Physical or mental impairment

means:
(A) Any physiological disorder or

condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive,
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine;
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(B) Any mental or psychological dis-
order such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.
The term physical or mental impairment
includes, but is not limited to, such
diseases and conditions as orthopedic,
visual, speech, and hearing impair-
ments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug and alcohol abuse.

(ii) Major life activities mean functions
such as caring for one’s self, perform-
ing manual tasks walking, seeing,
hearing, speaking, breathing, learning,
and working.

(iii) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(iv) Is regarded as having an impair-
ment means:

(A) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a recipient as constituting such a
limitation;

(B) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(C) Has none of the impairments de-
fined in paragraph (k)(2)(i) of this sec-
tion but is treated by a recipient as
having such an impairment.

(l) Qualified handicapped person
means:

(1) With respect to employment, a
handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion;

(2) With respect to services, a handi-
capped person who meets the essential
eligibility requirements for the receipt
of such services.

(m) Handicap means any condition or
characteristic that renders a person a
handicapped person as defined in para-
graph (k) of this section.

(n) Drug abuse means:
(1) The use of any drug or substance

listed by the Department of Justice in

21 CFR 1308.11, under authority of the
Controlled Substances Act, 21 U.S.C.
801, as a controlled substance unavail-
able for prescription because:

(i) The drug or substance has a high
potential for abuse,

(ii) The drug or other substance has
no currently accepted medical use in
treatment in the United States,

(iii) There is a lack of accepted safe-
ty for use of the drug or other sub-
stance under medical supervision;

(2) The misuse of any drug or sub-
stance listed by the Department of Jus-
tice in 21 CFR 1308.12 through 1308.15
under authority of the Controlled Sub-
stances Act as a controlled substance
available for prescription.

Examples of (1) include certain opiates
and opiate derivatives (e.g., heroin) and
hallucinogenic substances (e.g., mari-
huana, mescaline, peyote) and depres-
sants (e.g., methaqualone). Examples of
(2) include opium, coca leaves, metha-
done, amphetamines and barbiturates.

(o) Alcohol abuse includes alcoholism
but also means any misuse of alcohol
which demonstrably interferes with a
person’s health, interpersonal relations
or working.

APPENDIXES TO SUBPART G

APPENDIX A—FEDERAL FINANCIAL AS-
SISTANCE ADMINISTERED BY THE DE-
PARTMENT OF JUSTICE TO WHICH

THIS SUBPART APPLIES

NOTE: Failure to list a type of Federal as-
sistance in appendix A shall not mean, if sec-
tion 504 is otherwise applicable, that a pro-
gram is not covered.

EDITORIAL NOTE: For the text of appendix
A to subpart G, see appendix A to subpart C
of this part.

[Order No. 1204–87, 52 FR 24450, July 1, 1987]

APPENDIX B [RESERVED]

APPENDIX C—DEPARTMENT REGULA-
TIONS UNDER TITLE VI OF THE CIVIL

RIGHTS ACT OF 1964 (28 CFR 42.106–
42.110) WHICH APPLY TO THIS SUB-
PART

EDITORIAL NOTE: For the text of appendix
C, see §§ 42.106 through 42.110 of this part.

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00718 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



725

Department of Justice § 42.605

APPENDIX D—OJARS’ REGULATIONS
UNDER THE OMNIBUS CRIME CONTROL
AND SAFE STREETS ACT, AS AMEND-
ED, WHICH APPLY TO THIS SUBPART
(28 CFR 42.205 AND 42.206)

EDITORIAL NOTE: For the text of appendix
D, see §§ 42.205 and 42.206 of this part.

Subpart H—Procedures for Com-
plaints of Employment Dis-
crimination Filed Against Re-
cipients of Federal Financial
Assistance

AUTHORITY: E.O. 12250, 45 FR 72995, 3 CFR,
1980 Comp., p. 298; E.O. 12067, 43 FR 28967, 3
CFR, 1978 Comp., p. 206.

SOURCE: Order No. 992–83, 48 FR 3577, Jan.
25, 1983, unless otherwise noted.

§ 42.601 Purpose and application.
The purpose of this regulation is im-

plement procedures for processing and
resolving complaints of employment
discrimination filed against recipients
of Federal financial assistance subject
to title VI of the Civil Rights Act of
1964, title IX of the Education Amend-
ments of 1972, the State and Local Fis-
cal Assistance Act of 1972, as amended,
and provisions similar to title VI and
title IX in Federal grant statutes. En-
forcement of such provisions in Federal
grant statutes is covered by this regu-
lation to the extent they relate to pro-
hibiting employment discrimination on
the ground of race, color, national ori-
gin, religion or sex in programs receiv-
ing Federal financial assistance of the
type subject to title VI or title IX. This
regulation does not, however, apply to
the Omnibus Crime Control and Safe
Streets Act of 1968, as amended, the Ju-
venile Justice and Delinquency Preven-
tion Act, as amended, the Comprehen-
sive Employment Training Act of 1973,
as amended, or Executive Order 11246.

§ 42.602 Exchange of information.
EEOC and agencies shall share any

information relating to the employ-
ment policies and practices of recipi-
ents of federal financial assistance that
may assist each office in carrying out
its responsibilities. Such information
shall include, but not necessarily be
limited to, affirmative action pro-
grams, annual employment reports,

complaints, investigative files, concil-
iation or compliance agreements, and
compliance review reports and files.

§ 42.603 Confidentiality.

When an agency receives information
obtained by EEOC, the agency shall ob-
serve the confidentiality requirements
of sections 706(b) and 709(e) of title VII
as would EEOC, except in cases where
the agency receives the same informa-
tion from a source independent of
EEOC or has referred a joint complaint
to EEOC under this regulation. In such
cases, the agency may use independent
source information or information ob-
tained by EEOC under the agency’s in-
vestigative authority in a subsequent
title VI, title IX or revenue sharing act
enforcement proceeding. Agency ques-
tions concerning confidentiality shall
be directed to the Associate Legal
Counsel for Legal Services, Office of
Legal Counsel of EEOC.

§ 42.604 Standards for investigation,
reviews and hearings.

In any investigation, compliance re-
view, hearing or other proceeding,
agencies shall consider title VII case
law and EEOC Guidelines, 29 CFR parts
1604 through 1607, unless inapplicable,
in determining whether a recipient of
Federal financial assistance has en-
gaged in an unlawful employment prac-
tice.

§ 42.605 Agency processing of com-
plaints of employment discrimina-
tion.

(a) Within ten days of receipt of a
complaint of employment discrimina-
tion, an agency shall notify the re-
spondent that it has received a com-
plaint of employment discrimination,
including the date, place and cir-
cumstances of the alleged unlawful em-
ployment practice.

(b) Within thirty days of receipt of a
complaint of employment discrimina-
tion an agency shall:

(1) Determine whether it has jurisdic-
tion over the complaint under title VI,
title IX, or the revenue sharing act;
and

(2) Determine whether EEOC may
have jurisdiction over the complaint
under title VII of or the Equal Pay Act.
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(c) An agency shall transfer to EEOC
a complaint of employment discrimina-
tion over which it does not have juris-
diction but over which EEOC may have
jurisdiction within thirty days of re-
ceipt of a complaint. At the same time,
the agency shall notify the complain-
ant and the respondent of the transfer,
the reason for the transfer, the loca-
tion of the EEOC office to which the
complaint was transferred and that the
date the agency received the complaint
will be deemed the date it was received
by EEOC.

(d) If any agency determines that a
complaint of employment discrimina-
tion is a joint complaint, then the
agency may refer the complaint to
EEOC. The agency need not consult
with EEOC prior to such a referral. An
agency referral of a joint complaint
should occur within thirty days of re-
ceipt of the complaint.

(e) An agency shall refer to EEOC all
joint complaints solely alleging em-
ployment discrimination against an in-
dividual. If an agency determines that
special circumstances warrant its in-
vestigation of such a joint complaint,
then the agency shall determine
whether the complainant has filed a
similar charge of employment dis-
crimination with EEOC.

(1) If an agency determines that the
complainant has filed a similar charge
of employment discrimination with
EEOC, then the agency may inves-
tigate the complaint if EEOC agrees to
defer its investigation pending the
agency investigation.

(2) If an agency determines that the
complainant has not filed a similar
charge of employment discrimination
with the EEOC, then the agency may
investigate the complaint if special cir-
cumstances warrant such action. In
such cases, EEOC shall defer its inves-
tigation of the referred joint complaint
pending the agency investigation.

(f) An agency shall not refer to EEOC
a joint complaint alleging a pattern or
practice of employment discrimination
unless special circumstances warrant
agency referral of the complaint to
EEOC.

(g) If a joint complaint alleges dis-
crimination in employment and in
other practices of a recipient, an agen-
cy should, absent special cir-

cumstances, handle the entire com-
plaint under the agency’s own inves-
tigation procedures. In such cases, the
agency shall determine whether the
complainant has filed a similar charge
of employment discrimination with
EEOC. If such a charge has been filed,
the agency and EEOC shall coordinate
their activities. Upon agency request,
EEOC should ordinarily defer its inves-
tigation pending the agency investiga-
tion.

(h) When a joint complaint is referred
to EEOC for investigation, the agency
shall advise EEOC of the relevant civil
rights provision(s) applicable to the
employment practices of the recipient,
whether the agency wants to receive
advance notice of any conciliation ne-
gotiations, whether the agency wants
EEOC to seek information concerning
the relationship between the alleged
discrimination and the recipient’s Fed-
erally assisted programs or activities
and, where appropriate, whether a pri-
mary objective of the Federal financial
assistance is to provide employment.
The agency shall also notify the com-
plainant and the recipient of the refer-
ral, the location of the EEOC office to
which the complaint was referred, the
identity of the civil rights provision(s)
involved, the authority of EEOC under
this regulation and that the date the
agency received the complaint will be
deemed the date it was received by
EEOC. Specifically, the notice shall in-
form the recipient that the agency has
delegated to EEOC its investigative au-
thority under title VI, title IX, or the
revenue sharing act, and the relevant
act’s implementing regulations. The
agency, therefore, may use information
obtained by EEOC under the agency’s
investigative authority in a subsequent
title VI, title IX or revenue sharing act
enforcement proceeding.

[Order No. 992-83, 48 FR 3577, Jan. 25, 1983, as
amended at 61 FR 33658, June 28, 1996]

§ 42.606 General rules concerning
EEOC action on complaints.

(a) A complaint of employment dis-
crimination filed with an agency,
which is transferred or referred to
EEOC under this regulation, shall be
deemed a charge received by EEOC.
For all purposes under title VII and the
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Equal Pay Act, the date such a com-
plaint was received by an agency shall
be deemed the date it was received by
EEOC.

(b) When EEOC investigates a joint
complaint it shall, where appropriate,
seek sufficient information to allow
the referring agency to determine
whether the alleged employment dis-
crimination is in a program or activity
that receives Federal financial assist-
ance and/or whether the alleged em-
ployment discrimination causes dis-
crimination with respect to bene-
ficiaries or potential beneficiaries of
the assisted program.

(c) Upon referral of a joint complaint
alleging a pattern or practice of em-
ployment discrimination, EEOC gen-
erally will limit its investigation to
the allegation(s) which directly affect
the complainant.

(d) If EEOC, in the course of an inves-
tigation of a joint complaint, is unable
to obtain information from a recipient
through voluntary means, EEOC shall
consult with the referring agency to
determine an appropriate course of ac-
tion.

(e) If EEOC agrees to defer its inves-
tigation of a complaint of employment
discrimination pending an agency in-
vestigation of the complaint, then
EEOC shall give due weight to the
agency’s determination concerning the
complaint.

§ 42.607 EEOC dismissals of com-
plaints.

If EEOC determines that the title VII
allegations of a joint complaint should
be dismissed, EEOC shall notify the
complainant and the recipient of the
reason for the dismissal and the effect
the dismissal has on the complainant’s
rights under the relevant civil rights
provision(s) of the referring agency,
and issue a notice of right to sue under
title VII. At the same time, EEOC shall
transmit to the referring agency a copy
of EEOC’s file.

§ 42.608 Agency action on complaints
dismissed by EEOC.

Upon EEOC’s transmittal of a dismis-
sal under § 42.607 of this regulation, the
referring agency shall determine with-
in thirty days, what, if any, action the
agency intends to take with respect to

the complaint and then notify the com-
plainant and the recipient. In reaching
that determination, the referring agen-
cy shall give due weight to EEOC’s de-
termination that the title VII allega-
tions of the joint complaint should be
dismissed. If the referring agency de-
cides to take action with respect to a
complaint that EEOC has dismissed for
lack of reasonable cause to believe that
title VII has been violated, the agency
shall notify the Assistant Attorney
General and the Chairman of the EEOC
in writing of the action it plans to take
and the basis of its decision to take
such action.

§ 42.609 EEOC reasonable cause deter-
mination and conciliation efforts.

(a) If EEOC, after investigation of a
joint complaint, determines that rea-
sonable cause exists to believe that
title VII has been violated, EEOC shall
advise the referring agency, the com-
plainant and the recipient of that de-
termination and attempt to resolve the
complaint by informal methods of con-
ference, conciliation and persuasion. If
EEOC would like the referring agency
to participate in conciliation negotia-
tions, EEOC shall so notify the agency
and the agency shall participate. EEOC
shall provide advance notice of any
conciliation negotiations to referring
agencies that request such notice,
whether or not EEOC requests their
participation in the negotiations.

(b) If EEOC’s efforts to resolve the
complaint by informal methods of con-
ference, conciliation and persuasion
fail, EEOC shall:

(1) Issue a notice of failure of concil-
iation to the recipient in accordance
with 29 CFR 1601.25;

(2) Transmit to the referring agency
a copy of EEOC’s investigative file, in-
cluding its Letter of Determination
and notice of failure conciliation;

(3) If the recipient is not a govern-
ment, governmental entity or political
subdivision, determine whether EEOC
will bring suit under title VII and, in
accordance with 29 CFR 1601.28, issue a
notice of right to sue under title VII;

(4) If the recipient is a government,
governmental entity or political sub-
division, refer the matter to the Attor-
ney General in accordance with 29 CFR
1601.29. The Attorney General, or his or
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her delegate, will determine whether
the Department of Justice will bring
suit under title VII and, in accordance
with 29 CFR 1601.28, issue a notice of
right to sue under title VII.

§ 42.610 Agency enforcement of unre-
solved complaints.

(a) Upon EEOC’s transmittal of a rea-
sonable cause determination and notice
of failure of conciliation under
§ 42.609(b)(2) of this regulation, the re-
ferring agency shall determine, within
thirty days, whether the recipient has
violated any applicable civil rights pro-
vision(s) which the agency has a re-
sponsibility to enforce. The referring
agency shall give due weight to EEOC’s
determination that reasonable cause
exists to believe that title VII has been
violated.

(b) If the referring agency determines
that the recipient has violated any ap-
plicable civil rights provision(s) which
the agency has a responsibility to en-
force, the agency shall so notify the
complainant and the recipient and de-
termine whether further efforts to ob-
tain voluntary compliance are war-
ranted. In reaching that determina-
tion, the agency shall give due weight
to the failure of EEOC’s efforts to re-
solve the complaint by informal meth-
ods. If the referring agency determines
that further efforts to obtain voluntary
compliance are not warranted or if
such further efforts fail, the agency
shall initiate appropriate enforcement
proceedings under its own regulations.

(c) If the referring agency determines
that the recipient has not violated any
applicable civil rights provision(s)
which the agency has a responsibility
to enforce, the agency shall notify the
complainant, the recipient, the Assist-
ant Attorney General and the Chair-
man of the EEOC in writing of the
basis of that determination.

§ 42.611 EEOC negotiated settlements
and conciliation agreements.

If the parties enter into a negotiated
settlement (as described in 29 CFR
1601.20) prior to a determination or a
conciliation agreement (as described in
29 CFR 1601.24) after a determination,
EEOC shall notify the referring agency
that the complaint has been settled.
The agency shall take no further ac-

tion on the complaint of employment
discrimination thereafter except that
the agency may take the existence of
the complaint into account in schedul-
ing the recipient for a review under the
agency’s regulations.

§ 42.612 Interagency consultation.

(a) Before investigating whether the
employment practices of a recipient of
Federal financial assistance constitute
a pattern or practice of unlawful dis-
crimination or initiating formal ad-
ministrative enforcement procedures
on that basis, an agency shall, to the
extent practical, consult with the
Chairman of the EEOC and the Assist-
ant Attorney General to assure that
duplication of effort will be minimized.

(b) Prior to the initiation of any
legal action against a recipient of Fed-
eral financial assistance alleging un-
lawful employment practices, the De-
partment of Justice and/or EEOC shall,
to the extent practical, notify the ap-
propriate agency or agencies of the
proposed action and the substance of
the allegations.

§ 42.613 Definitions.

As used in this regulation, the term:
(a) Agency means any Federal depart-

ment or agency which extends Federal
financial assistance subject to any
civil rights provision(s) to which this
regulation applies.

(b) Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice, or his or her delegate.

(c) Chairman of the EEOC refers to the
Chairman of the Equal Employment
Opportunity Commission, or his or her
delegate.

(d) EEOC means the Equal
Empoyment Opportunity Commission
and, where appropriate, any of its Dis-
trict Offices.

(e) Federal financial assistance in-
cludes:

(1) Grants and loans of Federal funds,
(2) The grant or donation of Federal

property and interests in property,
(3) The detail of Federal personnel,
(4) The sale and lease of, and the per-

mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
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consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and

(5) Any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

For purposes of this regulation, the
term Federal financial assistance also in-
cludes funds disbursed under the reve-
nue sharing act.

(f) Joint complaint means a complaint
of employment discrimination covered
by title VII or the Equal Pay Act and
by title VI, title IX, or the revenue
sharing act.

(g) Recipient means any State, politi-
cal subdivision of any State, or instru-
mentality of any State or political sub-
division, any public or private agency,
institution, organization, or other en-
tity, or any individual, in any State, to
whom Federal financial assistance is
extended, directly or through another
recipient, for any program, including
any successor, assign, or transferee
thereof, but such term does not include
any ultimate beneficiary under such
program.

(h) Revenue sharing act refers to the
State and Local Fiscal Assistance Act
of 1972, as amended, 31 U.S.C. 1221 et
seq.

(i) Title VI refers to title VI of the
Civil Rights Act of 1964, 42 U.S.C. 2000d
to 2000d–4. Where appropriate, title VI
also refers to the civil rights provisions
of other Federal statutes or regula-
tions to the extent that they prohibit
employment discrimination on the
ground or race, color, religion, sex or
national origin in programs receiving
Federal financial assistance of the type
subject to title VI itself.

(j) Title VII refers to title VII of the
Civil Rights Act of 1964, as amended, 42
U.S.C. 2000e, et seq.

(k) Title IX refers to title IX of the
Education Amendments of 1972, 20
U.S.C. 1681 to 1683.

Subpart I—Nondiscrimination on
the Basis of Age in Federally
Assisted Programs and Activi-
ties; Implementation of the
Age Discrimination Act of
1975

AUTHORITY: 42 U.S.C. 6103(a)(4); 45 CFR part
90.

SOURCE: Order No. 1843–94, 59 FR 6560, Feb.
11, 1994, unless otherwise noted.

GENERAL PROVISIONS

§ 42.700 Purpose.
(a) This subpart implements the Age

Discrimination Act of 1975, as amended
(42 U.S.C. 5101–6107) (Act). Subject to
certain exceptions, the Act prohibits
discrimination on the basis of age in
programs or activities receiving federal
financial assistance.

(b) The Secretary of Health and
Human Services has issued a general
regulation (45 CFR part 90) to guide
other federal agencies regarding imple-
mentation of the Act. This subpart is
generally based upon that general reg-
ulation.

§ 42.701 Application.
(a) This subpart applies to each pro-

gram or activity that receives federal
financial assistance from the Depart-
ment of Justice.

(b) This subpart does not apply to
employment practices, except to those
occurring in programs that receive fed-
eral financial assistance under the Job
Training Partnership Act.

§ 42.702 Definitions.
As used in this subpart, the term:
Act means the Age Discrimination

Act of 1975, as amended, 42 U.S.C. 6101–
6107.

Action means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration; or the use of any policy,
rule, standard, or method of adminis-
tration.

Age distinction means any action
using age or an age-related term.

Age-related term means a term that
necessarily implies a particular age or
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range of ages (e.g., ‘‘youth,’’ ‘‘juve-
nile,’’ ‘‘adult,’’ ‘‘older persons,’’ but not
‘‘student’’).

Department means the Department of
Justice.

Federal financial assistance means any
grant, entitlement, loan, cooperative
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which the Department
provides assistance in the form of:

(1) Funds;
(2) Services of federal personnel; or
(3) Real or personal property or any

interest in or use of such property, in-
cluding—

(i) Transfers or leases of property for
less than fair market value or for re-
duced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of property if the fed-
eral share of its fair market value is
not returned to the federal govern-
ment.

FMCS means the Federal Mediation
and Conciliation Service.

OJP means the Office of Justice Pro-
grams. OJP coordinates the work of
the Bureau of Justice Assistance, the
National Institute of Justice, the Bu-
reau of Justice Statistics, and the Of-
fice of Juvenile Justice and Delin-
quency Prevention; OJP includes the
Office for Victims of Crime.

Program or activity means all of the
operations of—

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a state or of a local govern-
ment;

(ii) The entity of such state and local
government that distributes such as-
sistance and each such department or
agency (and each other state or local
government entity) to which the as-
sistance is extended, in the cases of as-
sistance to a state or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(ii) A local educational agency (as de-
fined in section 198(a)(10) of the Ele-
mentary and Secondary Education Act
of 1965, 20 U.S.C. 2891(12)), system of vo-
cational education, or other school sys-
tem;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) If such entity is principally en-
gaged in the business of providing edu-
cation, health care, housing, social
services, or parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (1), (2), or (3) of
this definition, any part of which is ex-
tended federal financial assistance.

Recipient means any state or political
subdivision, any instrumentality of a
State or political subdivision, any pub-
lic or private agency, institution, orga-
nization, or other entity, or any person
to which federal financial assistance is
extended, directly or through another
recipient. ‘‘Recipient’’ includes any
successor, assignee, or transferee, but
does not include the ultimate bene-
ficiary of the assistance.

Secretary means the Secretary of
Health and Human Services or his or
her designee.

United States means the fifty States,
the District of Columbia, Puerto Rico,
the Virgin Islands, American Samoa,
Guam, Wake Island, the Trust Terri-
tory of the Pacific Islands, the North-
ern Marinas, and the territories and
possessions of the United States.

§§ 42.703–42.709 [Reserved]

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

§ 42.710 General prohibition.
(a) Subject to the exceptions dis-

cussed in §§ 42.711–42.713, no person in
the United States shall, on the basis of
age, be excluded from participation in,
be denied the benefits of, or be sub-
jected to discrimination in any pro-
gram or activity to which this subpart
applies. This prohibition applies to ac-
tions taken by a recipient, directly or
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through contractual or other arrange-
ments, that have the purpose or effect
of discriminating on the basis of age.

(b) This prohibition encompasses
treatment of elderly persons, children
and any other age group. Unless one of
the exception applies, the recipient
may use neither a minimum age limit
nor a maximum age limit in connec-
tion with receipt of benefits or services
or other participation in a program
subject to this subpart.

§ 42.711 Exception; authorized by law.
(a) This subpart does not apply to an

age distinction contained in a portion
of a federal or state statute or a local
statute or ordinance adopted by an
elected, general-purpose legislative
body which portion:

(1) Provides any benefits or assist-
ance to persons on the basis of age;

(2) Establishes criteria for participa-
tion in age-related terms; or

(3) Describes intended beneficiaries
or target groups in age-related terms.

(b) The exception set forth in para-
graph (a) of this section does not ex-
tend to regulations adopted by an ad-
ministrative agency pursuant to a spe-
cific statutory provision or otherwise.

§ 42.712 Exception; normal operation
or statutory objective.

(a) A recipient may take an action
that would otherwise be prohibited by
§ 42.710(a), if such action reasonably
takes age into account as a factor nec-
essary to the normal operation of or
the achievement of any statutory ob-
jective of the program or activity.

(1) Normal operation refers to the op-
eration of a program or activity with-
out significant changes that would im-
pair its ability to meet its objectives.

(2) A statutory objective of a program
is a purpose that is expressly stated in
a federal or state statute or a local
statute or ordinance adopted by an
elected, general-purpose body.

(b) This exception applies when the
following test is met—

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics;

(2) The other characteristic must be
measured or approximated in order to

continue the normal operation of the
program or to achieve any statutory
objective of the program;

(3) The other characteristic can be
reasonably measured or approximated
by the use of age; and

(4) The other characteristic is im-
practical to measure directly on an in-
dividual basis.

(c) The question whether an age dis-
tinction comes within this section de-
pends upon the particular facts, includ-
ing the nature and purpose of the pro-
gram, the basis for and the nature and
purpose of the age distinction, and the
manner in which the age distinction is
used.

§ 42.713 Exception; reasonable factors
other than age.

(a) A recipient may take an action,
otherwise prohibited by § 42.710(a), that
affects age groups differently, if such
differentiation is based upon reason-
able factors other than age.

(b) This exception does not apply to
the use of an explicit age distinction,
but to conduct that has the effect of
differentiating among age groups. This
exception applies when the factor
(other than age) upon which the recipi-
ent’s action is based bears a direct and
substantial relationship to the normal
operation of or achievement of a statu-
tory objective of the program.

§ 42.714 Special benefits.

If a recipient operating a program
provides special benefits to the elderly
or to children, such use of age distinc-
tions shall be presumed to be necessary
to the normal operation of the pro-
gram, notwithstanding the provisions
of § 42.712.

§ 42.715 Burden of proof regarding ex-
ceptions.

The burden of proving that an age
distinction or other action falls within
the exceptions described in § 42.712 and
§ 42.713 is on the recipient. This alloca-
tion of the burden of proof applies in
proceedings by the Department to en-
force the Act.
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§§ 42.716–42.719 [Reserved]

DUTIES OF RECIPIENTS

§ 42.720 General responsibility.

Regarding any program subject to
this subpart, the recipient has primary
responsibility to ensure compliance
with the Act and this subpart. The re-
cipient also has responsibility to main-
tain records, provide information, and
to afford access to its records to the
Department to the extent required to
determine whether it is in compliance
with the Act.

§ 42.721 Notice to subrecipients.

Any recipient that receives federal fi-
nancial assistance from the Depart-
ment and extends such assistance to
subrecipients shall give its subrecipi-
ents written notice of their obligations
under this subpart.

§ 42.722  Recipient assessment of age
distinctions.

(a) As part of a compliance review
under § 42.730 or complaint investiga-
tion under § 42.731, the Department
may require a recipient employing the
equivalent of 15 or more employees to
complete a written self-evaluation, in a
manner specified by the responsible
Department official, of any age distinc-
tion imposed in its program or activity
receiving federal financial assistance
from the Department to assess the re-
cipient’s compliance with the Act.

(b) Whenever a recipient assessment
indicates a violation of the Act and
this subpart, the recipient shall take
corrective action.

§ 42.723 Compliance information.

(a) Upon request by the Department,
a recipient shall make available to the
Department information necessary to
determine whether the recipient is
complying with this subpart.

(b) Each recipient shall permit rea-
sonable access by the Department to
the recipient’s facilities, books, records
and other sources of information con-
cerning the recipient’s compliance
with this subpart.

§ 42.724 Remedial and affirmative ac-
tion.

(a) If the Department finds that, in
violation of this subpart, a recipient
has discriminated on the basis of age,
the recipient shall take remedial ac-
tion that the Department considers
necessary to overcome the effects of
the discrimination.

(b) Even in the absence of a finding of
discrimination, a recipient, in admin-
istering a program, may take steps to
overcome the effects of conditions that
resulted in limited participation on the
basis of age.

§ 42.725 Assurance of compliance.

Each recipient of federal financial as-
sistance from the Department shall
sign a written assurance as specified by
the Department that it will comply
with this subpart in its federally as-
sisted programs and activities.

§§ 42.726—42.729 [Reserved]

COMPLIANCE PROCEDURES

§ 42.730 Compliance reviews.

The Department may conduct a pre-
award or post-award compliance review
of an applicant or a recipient to deter-
mine compliance with this subpart.
When a compliance review indicates
probably noncompliance, the Depart-
ment shall inform the applicant or re-
cipient and shall promptly begin en-
forcement as described in § 42.733.

§ 42.731 Complaints.

(a) General. This section provides for
the filing, by aggrieved persons, of
complaints alleging violation of this
subpart. Although the complaint proc-
ess is limited to aggrieved persons, any
person who has information regarding
a possible violation of this subpart may
provide it to the Department.

(b) Receipt of complaints. (1) Any ag-
grieved person, individually or as a
member of a class, may file with the
Department a written complaint alleg-
ing a violation of this subpart. A com-
plaint may be filed by a representative
of an aggrieved person. A complaint
must be filed within 180 days of the
date the complaint first knew of the al-
leged violation. However, this time
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limit may, for good cause shown, be ex-
tended by the Department.

(2) The Department shall promptly
review each such complaint for suffi-
ciency. A complaint will be deemed
sufficient if it—

(i) Describes an action that may con-
stitute a violation of this subpart; and

(ii) Contains information necessary
for further processing (i.e., identifies
the parties involved, states the date
when the complainant first learned of
the alleged violation, and is signed by
the complainant).

(3) When a complaint is deemed suffi-
cient, the Department shall promptly
refer it to the FMCS for mediation.

(4) When a complaint is deemed in-
sufficient, the Department shall advise
the complainant of the reasons for that
determination. A complainant shall be
freely permitted to add information
necessary for further processing.

(c) Representation of parties. During
each stage of the complaint process,
the complainant and the recipient may
be represented by an attorney or other
representative.

(d) Assistance from the Department.
Any complainant or recipient may re-
quest from the Department informa-
tion regarding the complaint process.

(e) Mediation. (1) When a complaint is
referred for mediation, the complain-
ant and the recipient shall participate
in the mediation process to the extent
necessary either to reach an agreement
or to enable the mediator to determine
that no agreement can be reached. No
determination that an agreement is
not possible shall be made until the
mediator has conferred at least once,
jointly or separately, with each of the
parties.

(2) If the complainant and the recipi-
ent reach an agreement, they shall re-
duce the agreement to writing and sign
it. The mediator shall send a copy of
the agreement to the Department.

(3) If, after 60 days after the Depart-
ment’s receipt of a complaint, no
agreement is reached or if, within that
60-day period, the mediator determines
that no agreement can be reached, the
mediator shall return the complaint to
the Department.

(4) The mediator shall protect the
confidentiality of information obtained
during the mediation process. No medi-

ator shall testify in any adjudicative
proceeding, produce any document, or
otherwise disclose any information ob-
tained during the mediation process
without prior approval of the Director
of the FMCS.

(f) Department investigations. The De-
partment shall promptly investigate
any complaint that is unresolved after
mediation or is reopened because of
violation of a mediation agreement. An
investigation should include a review
of the pertinent actions or practices of
the recipient and the circumstances
under which the alleged discrimination
occurred. During an investigation the
Department shall take appropriate
steps to obtain informal resolution of
the complaint.

(g) Resolution of matters. (1) Where,
prior to any finding by the Department
of probable noncompliance with this
subpart, discussions between the De-
partment and the parties result in set-
tlement of a complaint, the Depart-
ment shall prepare an agreement to be
signed by the parties and an authorized
official of the Department. A settle-
ment shall not affect the operation of
any other enforcement efforts of the
Department, including compliance re-
views or investigation of other com-
plaints involving the recipient.

(2) If the Department determines
that an investigation pursuant to para-
graph (f) of this section indicates prob-
able noncompliance with this subpart,
the Department shall inform the recip-
ient and shall promptly begin enforce-
ment pursuant to § 42.733.

(3) If the Department determines
that an investigation does not indicate
probable noncompliance, the Depart-
ment shall inform the recipient and the
complainant. The Department shall
also inform the complainant of his or
her right to bring a civil action as de-
scribed in § 42.736.

§ 42.732 Prohibition against intimida-
tion.

A recipient may not intimidate or re-
taliate against any person who at-
tempts to assert a right secured by the
Act and this suppart or who cooperates
in any mediation, investigation, hear-
ing, or other aspect of the Depart-
ment’s compliance procedure.
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§ 42.733 Enforcement procedures.

(a) Voluntary compliance. When a
compliance review or complaint inves-
tigation results in a finding of probable
noncompliance with this subpart, the
Department shall attempt to obtain
voluntary compliance. An agreement
for voluntary compliance shall describe
the corrective action to be taken and
time limits for such action and shall be
signed by the recipient and an author-
ized official of the Department.

(b) Means of enforcement—(1) General.
(i) The Department may seek to en-
force this subpart—

(A) By administrative proceedings
that may lead to termination or re-
fusal of federal financial assistance to
the particular program; or

(B) By any other means authorized
by law. Such other means include law-
suits by the Department of enjoin vio-
lations of this subpart.

(ii) To the extent consistent with the
Act, the Department, in enforcing this
subpart, shall follow the procedures ap-
plicable to enforcement of title VI of
the Civil Rights Act of 1964.

(2) Termination of federal financial as-
sistance. With regard to enforcement of
this subpart through the termination
or refusal of federal financial assist-
ance, the Department shall follow the
provisions of its title VI regulation
concerning notice (28 CFR 42.180(c)),
hearings (28 CFR 42.109), and decisions
(28 CFR 42.110). However, with respect
to programs receiving federal financial
assistance from a component of the De-
partment’s Office of Justice Programs
(OJP), the requirement of 28 CFR
42.110(e) that a sanction be approved by
the Attorney General shall not apply;
that function may be performed by the
Assistant Attorney General, OJP.

(3) Other means of enforcement. With
regard to enforcement of this subpart
through other means, the Department
shall follow the procedures of 28 CFR
42.108(d). In addition, at least 30 days
before commencing a lawsuit or taking
other action pursuant to paragraph
(b)(1)(i)(A) of this section, the Depart-
ment shall send an appropriate report
to the committees of the House of Rep-
resentatives and the Senate having leg-
islative jurisdiction over the program
involved.

(c) Deferral. When a proceeding for
the termination or refusal or federal fi-
nancial assistance is initiated pursuant
to paragraph (b)(1)(i)(A) of this section,
the Department may defer granting
new federal financial assistance to the
recipient.

(1) New federal financial assistance
includes any assistance for which, dur-
ing the deferral period, the Department
requires an application or approval, in-
cluding renewal or continuation of ex-
isting activities or authorization of
new activities. New federal financial
assistance does not include assistance
approved prior to initiation of the ad-
ministrative proceeding or increases in
funding as a result of a change in the
manner of computing formula awards.

(2) A deferral may not begin until the
recipient has received a notice of op-
portunity for a hearing. A deferral may
not continue for more than 60 days un-
less a hearing has begun within that
time or the time for beginning the
hearing has been extended by mutual
consent of the recipient and the De-
partment. A deferral may not continue
for more than 30 days after the close of
the hearing, unless the hearing results
in a finding against the recipient.

§ 42.734 Alternative funding.

When assistance to a recipient is ter-
minated or refused pursuant to
§ 42.733(b)(1)(i)(A), the Department may
disburse the withheld funds directly to
an alternate recipient serving the same
area (i.e., a public or nonprofit private
organization or agency or state or po-
litical subdivision of the state). Any
such alternate recipient must dem-
onstrate the ability to comply with the
requirements of this subpart and to
achieve the goals of the federal statute
authorizing the assistance.

§ 42.735 Judicial review.

A final decision of the Department in
an administrative proceeding pursuant
to § 42.733(b)(1)(i)(A) is subject to judi-
cial review as provided in section 306 of
the Act, 42 U.S.C. 6105.

§ 42.736 Private lawsuits.

(a) Upon exhausting administrative
remedies under the Act, a complainant
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may file a civil action to enjoin a vio-
lation of the Act. Administrative rem-
edies are exhausted if—

(1) 180 days have elapsed since the
complainant filed the complaint and
the Department has made no finding
with regard to the complaint; or

(2) The Department issues a finding,
pursuant to § 42.731(g)(3), in favor of the
recipient.

(b) Whenever administrative rem-
edies are exhausted in accord with
paragraph (a) of this section, the De-
partment shall promptly inform the
complainant that

(1) The complainant may bring a civil
action in a United States district court
for the district in which the recipient
is located or transacts business;

(2) A complainant who prevails in
such an action has the right to be
awarded reasonable attorney’s fees, if
the complainant demands such an
award in the complaint initiating the
lawsuit;

(3) Before commencing the action,
the complainant must give 30 days’ no-
tice by registered mail to the Sec-
retary, the Attorney General, and the
recipient;

(4) The notice must state the nature
of the alleged violation, the relief re-
quested, the court in which the action
will be brought, and whether attor-
ney’s fees will be demanded; and

(5) The complainant may not bring
an action if the same alleged violation
by the recipient is the subject of a
pending action in any court of the
United States.

§§ 42.737–42.799 [Reserved]

APPENDIX A TO SUBPART I OF PART 42—
FEDERAL FINANCIAL ASSISTANCE

ADMINISTERED BY THE DEPARTMENT

OF JUSTICE TO WHICH THIS SUBPART

APPLIES

NOTE: Failure to list a type of federal as-
sistance in appendix A shall not mean, if the
Age Discrimination Act is otherwise applica-
ble, that a program or activity is not cov-
ered. For the text of appendix A to subpart I,
see appendix A to subpart C of this part.

APPENDIX B TO SUBPART I OF PART 42—
AGE DISTINCTIONS IN FEDERAL
STATUTES OR REGULATIONS AFFECT-
ING FINANCIAL ASSISTANCE ADMINIS-
TERED BY THE DEPARTMENT OF JUS-
TICE

Section 90.31(f) of HHS’ the general regula-
tions (45 CFR part 90) requires each federal
agency to publish an appendix to its final
regulation containing a list of age distinc-
tions in federal statutes and regulations af-
fecting financial assistance administered by
the agency. This appendix is the Depart-
ment’s list of federal statutes and Depart-
ment regulations that contain age distinc-
tions that:

(1) Provide benefits or assistance to per-
sons based upon age; or

(2) Establish criteria for participation in
age-related terms; or

(3) Describe intended beneficiaries or tar-
get groups in age-related terms.

The Department administers financial as-
sistance under the Juvenile Justice and De-
linquency Prevention Act of 1974, as amend-
ed (42 U.S.C. 5601–5672). This statute reflects
the basic distinction between criminal jus-
tice systems for adults and juvenile justice
systems, and the entire statute is predicated
upon making distinctions on the basis of age
between juveniles and adults. Such age dis-
tinctions are set forth throughout this stat-
ute, including provisions establishing pro-
grams of financial assistance to juvenile jus-
tice systems and for purposes related to the
prevention of juvenile delinquency. The De-
partment’s current regulations pertaining to
formula grants under this statute are set
forth at 28 CFR part 31 (CFDA No. 16.540). In
order to implement the statutory purposes,
these regulations reflect the same age dis-
tinctions between juveniles and adults as are
contained in the statute. The same statute
also provides for discretionary special em-
phasis grants for which there are program
announcements issued (CFDA No. 16.541), and
this program also necessarily reflects the
basic statutory distinction based on age.

The Department is authorized to extend fi-
nancial assistance under the Missing Chil-
dren’s Assistance Act, as amended (42 U.S.C.
5771–5777). This law is concerned with prob-
lems related to missing children, and, thus,
it contains many age-related references to
children, including references in connection
with the provision of financial assistance.
Program announcements are issued in con-
nection with this program (CFDA No. 16.543).

The Department is authorized to extend fi-
nancial assistance pursuant to the Omnibus
Crime Control and Safe Streets Act of 1968,
as amended (42 U.S.C. 3701–3797). Among the
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statutory purposes of this law is the provi-
sion of grants addressing problems related to
juvenile delinquency and problems related to
crimes committed against elderly persons.
Accordingly, this law also reflects the basic
distinction between criminal justice systems
for adults and juvenile justice systems. This
law also singles out elderly persons as a spe-
cial target group to benefit from its pro-
grams. The Department’s regulations con-
cerning block grants authorized under this
statute are set forth at 28 CFR part 33. These
regulations reflect the statutory authoriza-
tions for such block grants, which specifi-
cally authorize funds for, among other
things, programs addressing problems relat-
ed to juvenile delinquency and programs ad-
dressing the problem of crimes committed
against elderly persons (CFDA No. 16.573).
Similarly, the statute provides for discre-
tionary grants to enhance and complement
the block grants (CFDA No. 16.574) and has
been amended to provide a focus on narcotics
control (CFDA No. 16.580).

The Department is authorized to extend fi-
nancial assistance under the Victims of
Crime Act of 1984, as amended (42 U.S.C.

10601–10604). Among other things, in order to
qualify for funds under one grant program, a
state must certify that priority will be given
to eligible crime victim assistance programs
that help victims of certain crimes, includ-
ing child abuse. In addition, among the serv-
ices to victims of crime for which funding is
available is ‘‘short term child care services’’
(CFDA Nos. 16.575 and 16.576).

The Department is authorized to make
grants to Native American Indian tribes
with funds reserved to the Office of Victims
of Crime under the Victims of Crime act of
1984, as amended (42 U.S.C. 10601(g)). The pri-
mary purpose of the funding is to assist Na-
tive American Indian tribes with handling
child abuse cases, particularly child sexual
abuse (CFDA No. 16.583).

The Department is authorized to extend fi-
nancial assistance to state and local authori-
ties for narcotics control under the Anti-
Drug Abuse Act of 1988 (Pub. L. 100–690, 102
Stat. 4181), which extends and/or modifies
each of the previously noted laws. The stat-
ute reflects the basic distinction between
criminal justice systems for adults and juve-
niles (CFDA Nos. 16.579 and 16.582).

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00730 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



737

FINDING AIDS

A list of CFR titles, subtitles, chapters, subchapters and parts and an alphabet-
ical list of agencies publishing in the CFR are included in the CFR Index and
Finding Aids volume to the Code of Federal Regulations which is published sepa-
rately and revised annually.

Material Approved for Incorporation by Reference
Table of CFR Titles and Chapters
Alphabetical List of Agencies Appearing in the CFR
List of CFR Sections Affected
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Material Approved for Incorporation by Reference
(Revised as of July 1, 1998)

The Director of the Federal Register has approved under 5 U.S.C. 552(a) and
1 CFR Part 51 the incorporation by reference of the following publications. This
list contains only those incorporations by reference effective as of the revision
date of this volume. Incorporations by reference found within a regulation are
effective upon the effective date of that regulation. For more information on
incorporation by reference, see the preliminary pages of this volume.

28 CFR (PARTS 0 TO 42)
DEPARTMENT OF JUSTICE

28 CFR

American National Standards Institute
11 West 42nd Street, New York, NY 10036 Telephone: (212) 642–
4900

ANSI A117.1–61 (R 71) Specifications for Making Buildings and
Facilities Accessible to, and Usable by, the Physically Handicapped.

42.522
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Table of CFR Titles and Chapters
(Revised as of June 29, 1998)

Title 1—General Provisions

I Administrative Committee of the Federal Register (Parts 1—49)

II Office of the Federal Register (Parts 50—299)

IV Miscellaneous Agencies (Parts 400—500)

Title 2—[Reserved]

Title 3—The President

I Executive Office of the President (Parts 100—199)

Title 4—Accounts

I General Accounting Office (Parts 1—99)

II Federal Claims Collection Standards (General Accounting Of-
fice—Department of Justice) (Parts 100—299)

Title 5—Administrative Personnel

I Office of Personnel Management (Parts 1—1199)

II Merit Systems Protection Board (Parts 1200—1299)

III Office of Management and Budget (Parts 1300—1399)

IV Advisory Committee on Federal Pay (Parts 1400—1499)

V The International Organizations Employees Loyalty Board
(Parts 1500—1599)

VI Federal Retirement Thrift Investment Board (Parts 1600—1699)

VII Advisory Commission on Intergovernmental Relations (Parts
1700—1799)

VIII Office of Special Counsel (Parts 1800—1899)

IX Appalachian Regional Commission (Parts 1900—1999)

XI Armed Forces Retirement Home (Part 2100)

XIV Federal Labor Relations Authority, General Counsel of the Fed-
eral Labor Relations Authority and Federal Service Impasses
Panel (Parts 2400—2499)

XV Office of Administration, Executive Office of the President
(Parts 2500—2599)

XVI Office of Government Ethics (Parts 2600—2699)

XXI Department of the Treasury (Parts 3100—3199)
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Chap.
Title 5—Administrative Personnel—Continued

XXII Federal Deposit Insurance Corporation (Part 3201)

XXIII Department of Energy (Part 3301)

XXIV Federal Energy Regulatory Commission (Part 3401)

XXV Department of the Interior (Part 3501)

XXVI Department of Defense (Part 3601)

XXVIII Department of Justice (Part 3801)

XXIX Federal Communications Commission (Parts 3900—3999)

XXX Farm Credit System Insurance Corporation (Parts 4000—4099)

XXXI Farm Credit Administration (Parts 4100—4199)

XXXIII Overseas Private Investment Corporation (Part 4301)

XXXV Office of Personnel Management (Part 4501)

XL Interstate Commerce Commission (Part 5001)

XLI Commodity Futures Trading Commission (Part 5101)

XLII Department of Labor (Part 5201)

XLIII National Science Foundation (Part 5301)

XLV Department of Health and Human Services (Part 5501)

XLVI Postal Rate Commission (Part 5601)

XLVII Federal Trade Commission (Part 5701)

XLVIII Nuclear Regulatory Commission (Part 5801)

L Department of Transportation (Part 6001)

LII Export-Import Bank of the United States (Part 6201)

LIII Department of Education (Parts 6300—6399)

LIV Environmental Protection Agency (Part 6401)

LVII General Services Administration (Part 6701)

LVIII Board of Governors of the Federal Reserve System (Part 6801)

LIX National Aeronautics and Space Administration (Part 6901)

LX United States Postal Service (Part 7001)

LXI National Labor Relations Board (Part 7101)

LXII Equal Employment Opportunity Commission (Part 7201)

LXIII Inter-American Foundation (Part 7301)

LXV Department of Housing and Urban Development (Part 7501)

LXVI National Archives and Records Administration (Part 7601)

LXIX Tennessee Valley Authority (Part 7901)

LXXI Consumer Product Safety Commission (Part 8101)

LXXIV Federal Mine Safety and Health Review Commission (Part 8401)

LXXVI Federal Retirement Thrift Investment Board (Part 8601)

LXXVII Office of Management and Budget (Part 8701)

Title 6—[Reserved]

Title 7—Agriculture

SUBTITLE A—Office of the Secretary of Agriculture (Parts 0—26)

SUBTITLE B—Regulations of the Department of Agriculture
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Chap.
Title 7—Agriculture—Continued

I Agricultural Marketing Service (Standards, Inspections, Mar-
keting Practices), Department of Agriculture (Parts 27—209)

II Food and Nutrition Service, Department of Agriculture (Parts
210—299)

III Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 300—399)

IV Federal Crop Insurance Corporation, Department of Agriculture
(Parts 400—499)

V Agricultural Research Service, Department of Agriculture
(Parts 500—599)

VI Natural Resources Conservation Service, Department of Agri-
culture (Parts 600—699)

VII Farm Service Agency, Department of Agriculture (Parts 700—
799)

VIII Grain Inspection, Packers and Stockyards Administration (Fed-
eral Grain Inspection Service), Department of Agriculture
(Parts 800—899)

IX Agricultural Marketing Service (Marketing Agreements and Or-
ders; Fruits, Vegetables, Nuts), Department of Agriculture
(Parts 900—999)

X Agricultural Marketing Service (Marketing Agreements and Or-
ders; Milk), Department of Agriculture (Parts 1000—1199)

XI Agricultural Marketing Service (Marketing Agreements and Or-
ders; Miscellaneous Commodities), Department of Agriculture
(Parts 1200—1299)

XIII Northeast Dairy Compact Commission (Parts 1300—1399)

XIV Commodity Credit Corporation, Department of Agriculture
(Parts 1400—1499)

XV Foreign Agricultural Service, Department of Agriculture (Parts
1500—1599)

XVI Rural Telephone Bank, Department of Agriculture (Parts 1600—
1699)

XVII Rural Utilities Service, Department of Agriculture (Parts 1700—
1799)

XVIII Rural Housing Service, Rural Business-Cooperative Service,
Rural Utilities Service, and Farm Service Agency, Depart-
ment of Agriculture (Parts 1800—2099)

XXVI Office of Inspector General, Department of Agriculture (Parts
2600—2699)

XXVII Office of Information Resources Management, Department of
Agriculture (Parts 2700—2799)

XXVIII Office of Operations, Department of Agriculture (Parts 2800—
2899)

XXIX Office of Energy, Department of Agriculture (Parts 2900—2999)

XXX Office of the Chief Financial Officer, Department of Agriculture
(Parts 3000—3099)

XXXI Office of Environmental Quality, Department of Agriculture
(Parts 3100—3199)

XXXII [Reserved]
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Chap.
Title 7—Agriculture—Continued

XXXIII Office of Transportation, Department of Agriculture (Parts
3300—3399)

XXXIV Cooperative State Research, Education, and Extension Service,
Department of Agriculture (Parts 3400—3499)

XXXV Rural Housing Service, Department of Agriculture (Parts 3500—
3599)

XXXVI National Agricultural Statistics Service, Department of Agri-
culture (Parts 3600—3699)

XXXVII Economic Research Service, Department of Agriculture (Parts
3700—3799)

XXXVIII World Agricultural Outlook Board, Department of Agriculture
(Parts 3800—3899)

XLI [Reserved]

XLII Rural Business-Cooperative Service and Rural Utilities Service,
Department of Agriculture (Parts 4200—4299)

Title 8—Aliens and Nationality

I Immigration and Naturalization Service, Department of Justice
(Parts 1—499)

Title 9—Animals and Animal Products

I Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 1—199)

II Grain Inspection, Packers and Stockyards Administration
(Packers and Stockyards Programs), Department of Agri-
culture (Parts 200—299)

III Food Safety and Inspection Service, Meat and Poultry Inspec-
tion, Department of Agriculture (Parts 300—599)

Title 10—Energy

I Nuclear Regulatory Commission (Parts 0—199)

II Department of Energy (Parts 200—699)

III Department of Energy (Parts 700—999)

X Department of Energy (General Provisions) (Parts 1000—1099)

XI United States Enrichment Corporation (Parts 1100—1199)

XVII Defense Nuclear Facilities Safety Board (Parts 1700—1799)

Title 11—Federal Elections

I Federal Election Commission (Parts 1—9099)

Title 12—Banks and Banking

I Comptroller of the Currency, Department of the Treasury (Parts
1—199)

II Federal Reserve System (Parts 200—299)
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Chap.
Title 12—Banks and Banking—Continued

III Federal Deposit Insurance Corporation (Parts 300—399)

IV Export-Import Bank of the United States (Parts 400—499)

V Office of Thrift Supervision, Department of the Treasury (Parts
500—599)

VI Farm Credit Administration (Parts 600—699)

VII National Credit Union Administration (Parts 700—799)

VIII Federal Financing Bank (Parts 800—899)

IX Federal Housing Finance Board (Parts 900—999)

XI Federal Financial Institutions Examination Council (Parts
1100—1199)

XIV Farm Credit System Insurance Corporation (Parts 1400—1499)

XV Thrift Depositor Protection Oversight Board (Parts 1500—1599)

XVII Office of Federal Housing Enterprise Oversight, Department of
Housing and Urban Development (Parts 1700-1799)

XVIII Community Development Financial Institutions Fund, Depart-
ment of the Treasury (Parts 1800—1899)

Title 13—Business Credit and Assistance

I Small Business Administration (Parts 1—199)

III Economic Development Administration, Department of Com-
merce (Parts 300—399)

Title 14—Aeronautics and Space

I Federal Aviation Administration, Department of Transportation
(Parts 1—199)

II Office of the Secretary, Department of Transportation (Aviation
Proceedings) (Parts 200—399)

III Commercial Space Transportation, Federal Aviation Adminis-
tration, Department of Transportation (Parts 400—499)

V National Aeronautics and Space Administration (Parts 1200—
1299)

Title 15—Commerce and Foreign Trade

SUBTITLE A—Office of the Secretary of Commerce (Parts 0—29)

SUBTITLE B—Regulations Relating to Commerce and Foreign
Trade

I Bureau of the Census, Department of Commerce (Parts 30—199)

II National Institute of Standards and Technology, Department of
Commerce (Parts 200—299)

III International Trade Administration, Department of Commerce
(Parts 300—399)

IV Foreign-Trade Zones Board, Department of Commerce (Parts
400—499)

VII Bureau of Export Administration, Department of Commerce
(Parts 700—799)
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Chap.
Title 15—Commerce and Foreign Trade—Continued

VIII Bureau of Economic Analysis, Department of Commerce (Parts
800—899)

IX National Oceanic and Atmospheric Administration, Department
of Commerce (Parts 900—999)

XI Technology Administration, Department of Commerce (Parts
1100—1199)

XIII East-West Foreign Trade Board (Parts 1300—1399)

XIV Minority Business Development Agency (Parts 1400—1499)

SUBTITLE C—Regulations Relating to Foreign Trade Agreements

XX Office of the United States Trade Representative (Parts 2000—
2099)

SUBTITLE D—Regulations Relating to Telecommunications and
Information

XXIII National Telecommunications and Information Administration,
Department of Commerce (Parts 2300—2399)

Title 16—Commercial Practices

I Federal Trade Commission (Parts 0—999)

II Consumer Product Safety Commission (Parts 1000—1799)

Title 17—Commodity and Securities Exchanges

I Commodity Futures Trading Commission (Parts 1—199)

II Securities and Exchange Commission (Parts 200—399)

IV Department of the Treasury (Parts 400—499)

Title 18—Conservation of Power and Water Resources

I Federal Energy Regulatory Commission, Department of Energy
(Parts 1—399)

III Delaware River Basin Commission (Parts 400—499)

VI Water Resources Council (Parts 700—799)

VIII Susquehanna River Basin Commission (Parts 800—899)

XIII Tennessee Valley Authority (Parts 1300—1399)

Title 19—Customs Duties

I United States Customs Service, Department of the Treasury
(Parts 1—199)

II United States International Trade Commission (Parts 200—299)

III International Trade Administration, Department of Commerce
(Parts 300—399)

Title 20—Employees’ Benefits

I Office of Workers’ Compensation Programs, Department of
Labor (Parts 1—199)
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Chap.
Title 20—Employees’ Benefits—Continued

II Railroad Retirement Board (Parts 200—399)

III Social Security Administration (Parts 400—499)

IV Employees’ Compensation Appeals Board, Department of Labor
(Parts 500—599)

V Employment and Training Administration, Department of Labor
(Parts 600—699)

VI Employment Standards Administration, Department of Labor
(Parts 700—799)

VII Benefits Review Board, Department of Labor (Parts 800—899)

VIII Joint Board for the Enrollment of Actuaries (Parts 900—999)

IX Office of the Assistant Secretary for Veterans’ Employment and
Training, Department of Labor (Parts 1000—1099)

Title 21—Food and Drugs

I Food and Drug Administration, Department of Health and
Human Services (Parts 1—1299)

II Drug Enforcement Administration, Department of Justice (Parts
1300—1399)

III Office of National Drug Control Policy (Parts 1400—1499)

Title 22—Foreign Relations

I Department of State (Parts 1—199)

II Agency for International Development, International Develop-
ment Cooperation Agency (Parts 200—299)

III Peace Corps (Parts 300—399)

IV International Joint Commission, United States and Canada
(Parts 400—499)

V United States Information Agency (Parts 500—599)

VI United States Arms Control and Disarmament Agency (Parts
600—699)

VII Overseas Private Investment Corporation, International Devel-
opment Cooperation Agency (Parts 700—799)

IX Foreign Service Grievance Board Regulations (Parts 900—999)

X Inter-American Foundation (Parts 1000—1099)

XI International Boundary and Water Commission, United States
and Mexico, United States Section (Parts 1100—1199)

XII United States International Development Cooperation Agency
(Parts 1200—1299)

XIII Board for International Broadcasting (Parts 1300—1399)

XIV Foreign Service Labor Relations Board; Federal Labor Relations
Authority; General Counsel of the Federal Labor Relations
Authority; and the Foreign Service Impasse Disputes Panel
(Parts 1400—1499)

XV African Development Foundation (Parts 1500—1599)

XVI Japan-United States Friendship Commission (Parts 1600—1699)

XVII United States Institute of Peace (Parts 1700—1799)
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Chap.
Title 23—Highways

I Federal Highway Administration, Department of Transportation
(Parts 1—999)

II National Highway Traffic Safety Administration and Federal
Highway Administration, Department of Transportation
(Parts 1200—1299)

III National Highway Traffic Safety Administration, Department of
Transportation (Parts 1300—1399)

Title 24—Housing and Urban Development

SUBTITLE A—Office of the Secretary, Department of Housing and
Urban Development (Parts 0—99)

SUBTITLE B—Regulations Relating to Housing and Urban Devel-
opment

I Office of Assistant Secretary for Equal Opportunity, Department
of Housing and Urban Development (Parts 100—199)

II Office of Assistant Secretary for Housing-Federal Housing Com-
missioner, Department of Housing and Urban Development
(Parts 200—299)

III Government National Mortgage Association, Department of
Housing and Urban Development (Parts 300—399)

V Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development
(Parts 500—599)

VI Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development
(Parts 600—699) [Reserved]

VII Office of the Secretary, Department of Housing and Urban Devel-
opment (Housing Assistance Programs and Public and Indian
Housing Programs) (Parts 700—799)

VIII Office of the Assistant Secretary for Housing—deral Housing
Commissioner, Department of Housing and Urban Develop-
ment (Section 8 Housing Assistance Programs and Section 202
Direct Loan Program) (Parts 800—899)

IX Office of Assistant Secretary for Public and Indian Housing, De-
partment of Housing and Urban Development (Parts 900—999)

X Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Interstate Land Sales Registration Program) (Parts
1700—1799)

XII Office of Inspector General, Department of Housing and Urban
Development (Parts 2000—2099)

XX Office of Assistant Secretary for Housing—Federal Housing
Commissioner, Department of Housing and Urban Develop-
ment (Parts 3200—3899)

XXV Neighborhood Reinvestment Corporation (Parts 4100—4199)

Title 25—Indians

I Bureau of Indian Affairs, Department of the Interior (Parts 1—
299)
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Chap.
Title 25—Indians—Continued

II Indian Arts and Crafts Board, Department of the Interior (Parts
300—399)

III National Indian Gaming Commission, Department of the Inte-
rior (Parts 500—599)

IV Office of Navajo and Hopi Indian Relocation (Parts 700—799)

V Bureau of Indian Affairs, Department of the Interior, and Indian
Health Service, Department of Health and Human Services
(Part 900)

VI Office of the Assistant Secretary-Indian Affairs, Department of
the Interior (Part 1001)

VII Office of the Special Trustee for American Indians, Department
of the Interior (Part 1200)

Title 26—Internal Revenue

I Internal Revenue Service, Department of the Treasury (Parts 1—
799)

Title 27—Alcohol, Tobacco Products and Firearms

I Bureau of Alcohol, Tobacco and Firearms, Department of the
Treasury (Parts 1—299)

Title 28—Judicial Administration

I Department of Justice (Parts 0—199)

III Federal Prison Industries, Inc., Department of Justice (Parts
300—399)

V Bureau of Prisons, Department of Justice (Parts 500—599)

VI Offices of Independent Counsel, Department of Justice (Parts
600—699)

VII Office of Independent Counsel (Parts 700—799)

Title 29—Labor

SUBTITLE A—Office of the Secretary of Labor (Parts 0—99)

SUBTITLE B—Regulations Relating to Labor

I National Labor Relations Board (Parts 100—199)

II Office of Labor-Management Standards, Department of Labor
(Parts 200—299)

III National Railroad Adjustment Board (Parts 300—399)

IV Office of Labor-Management Standards, Department of Labor
(Parts 400—499)

V Wage and Hour Division, Department of Labor (Parts 500—899)

IX Construction Industry Collective Bargaining Commission (Parts
900—999)

X National Mediation Board (Parts 1200—1299)

XII Federal Mediation and Conciliation Service (Parts 1400—1499)

XIV Equal Employment Opportunity Commission (Parts 1600—1699)
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Chap.
Title 29—Labor—Continued

XVII Occupational Safety and Health Administration, Department of
Labor (Parts 1900—1999)

XX Occupational Safety and Health Review Commission (Parts
2200—2499)

XXV Pension and Welfare Benefits Administration, Department of
Labor (Parts 2500—2599)

XXVII Federal Mine Safety and Health Review Commission (Parts
2700—2799)

XL Pension Benefit Guaranty Corporation (Parts 4000—4999)

Title 30—Mineral Resources

I Mine Safety and Health Administration, Department of Labor
(Parts 1—199)

II Minerals Management Service, Department of the Interior
(Parts 200—299)

III Board of Surface Mining and Reclamation Appeals, Department
of the Interior (Parts 300—399)

IV Geological Survey, Department of the Interior (Parts 400—499)

VI Bureau of Mines, Department of the Interior (Parts 600—699)

VII Office of Surface Mining Reclamation and Enforcement, Depart-
ment of the Interior (Parts 700—999)

Title 31—Money and Finance: Treasury

SUBTITLE A—Office of the Secretary of the Treasury (Parts 0—
50)

SUBTITLE B—Regulations Relating to Money and Finance

I Monetary Offices, Department of the Treasury (Parts 51—199)

II Fiscal Service, Department of the Treasury (Parts 200—399)

IV Secret Service, Department of the Treasury (Parts 400—499)

V Office of Foreign Assets Control, Department of the Treasury
(Parts 500—599)

VI Bureau of Engraving and Printing, Department of the Treasury
(Parts 600—699)

VII Federal Law Enforcement Training Center, Department of the
Treasury (Parts 700—799)

VIII Office of International Investment, Department of the Treasury
(Parts 800—899)

Title 32—National Defense

SUBTITLE A—Department of Defense

I Office of the Secretary of Defense (Parts 1—399)

V Department of the Army (Parts 400—699)

VI Department of the Navy (Parts 700—799)

VII Department of the Air Force (Parts 800—1099)

SUBTITLE B—Other Regulations Relating to National Defense
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Chap.
Title 32—National Defense—Continued

XII Defense Logistics Agency (Parts 1200—1299)

XVI Selective Service System (Parts 1600—1699)

XIX Central Intelligence Agency (Parts 1900—1999)

XX Information Security Oversight Office, National Archives and
Records Administration (Parts 2000—2099)

XXI National Security Council (Parts 2100—2199)

XXIV Office of Science and Technology Policy (Parts 2400—2499)

XXVII Office for Micronesian Status Negotiations (Parts 2700—2799)

XXVIII Office of the Vice President of the United States (Parts 2800—
2899)

XXIX Presidential Commission on the Assignment of Women in the
Armed Forces (Part 2900)

Title 33—Navigation and Navigable Waters

I Coast Guard, Department of Transportation (Parts 1—199)

II Corps of Engineers, Department of the Army (Parts 200—399)

IV Saint Lawrence Seaway Development Corporation, Department
of Transportation (Parts 400—499)

Title 34—Education

SUBTITLE A—Office of the Secretary, Department of Education
(Parts 1—99)

SUBTITLE B—Regulations of the Offices of the Department of
Education

I Office for Civil Rights, Department of Education (Parts 100—199)

II Office of Elementary and Secondary Education, Department of
Education (Parts 200—299)

III Office of Special Education and Rehabilitative Services, Depart-
ment of Education (Parts 300—399)

IV Office of Vocational and Adult Education, Department of Edu-
cation (Parts 400—499)

V Office of Bilingual Education and Minority Languages Affairs,
Department of Education (Parts 500—599)

VI Office of Postsecondary Education, Department of Education
(Parts 600—699)

VII Office of Educational Research and Improvement, Department of
Education (Parts 700—799)

XI National Institute for Literacy (Parts 1100-1199)

SUBTITLE C—Regulations Relating to Education

XII National Council on Disability (Parts 1200—1299)

Title 35—Panama Canal

I Panama Canal Regulations (Parts 1—299)
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Chap.
Title 36—Parks, Forests, and Public Property

I National Park Service, Department of the Interior (Parts 1—199)

II Forest Service, Department of Agriculture (Parts 200—299)

III Corps of Engineers, Department of the Army (Parts 300—399)

IV American Battle Monuments Commission (Parts 400—499)

V Smithsonian Institution (Parts 500—599)

VII Library of Congress (Parts 700—799)

VIII Advisory Council on Historic Preservation (Parts 800—899)

IX Pennsylvania Avenue Development Corporation (Parts 900—999)

XI Architectural and Transportation Barriers Compliance Board
(Parts 1100—1199)

XII National Archives and Records Administration (Parts 1200—1299)

XIV Assassination Records Review Board (Parts 1400-1499)

Title 37—Patents, Trademarks, and Copyrights

I Patent and Trademark Office, Department of Commerce (Parts
1—199)

II Copyright Office, Library of Congress (Parts 200—299)

IV Assistant Secretary for Technology Policy, Department of Com-
merce (Parts 400—499)

V Under Secretary for Technology, Department of Commerce
(Parts 500—599)

Title 38—Pensions, Bonuses, and Veterans’ Relief

I Department of Veterans Affairs (Parts 0—99)

Title 39—Postal Service

I United States Postal Service (Parts 1—999)

III Postal Rate Commission (Parts 3000—3099)

Title 40—Protection of Environment

I Environmental Protection Agency (Parts 1—799)

V Council on Environmental Quality (Parts 1500—1599)

Title 41—Public Contracts and Property Management

SUBTITLE B—Other Provisions Relating to Public Contracts

50 Public Contracts, Department of Labor (Parts 50–1—50–999)

51 Committee for Purchase From People Who Are Blind or Severely
Disabled (Parts 51–1—51–99)

60 Office of Federal Contract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor (Parts 60–1—60–999)

61 Office of the Assistant Secretary for Veterans Employment and
Training, Department of Labor (Parts 61–1—61–999)
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Chap.
Title 41—Public Contracts and Property Management—Continued

SUBTITLE C—Federal Property Management Regulations System

101 Federal Property Management Regulations (Parts 101–1—101–99)

105 General Services Administration (Parts 105–1—105–999)

109 Department of Energy Property Management Regulations (Parts
109–1—109–99)

114 Department of the Interior (Parts 114–1—114–99)

115 Environmental Protection Agency (Parts 115–1—115–99)

128 Department of Justice (Parts 128–1—128–99)

SUBTITLE D—Other Provisions Relating to Property Manage-
ment [Reserved]

SUBTITLE E—Federal Information Resources Management Regu-
lations System

201 Federal Information Resources Management Regulation (Parts
201–1—201–99) [Reserved]

SUBTITLE F—Federal Travel Regulation System

300 General

301 Temporary Duty (TDY) Travel Allowances (Parts 301–1—301–99)

302 Relocation Allowances (Parts 302–1—302–99)

303 Payment of Expenses Connected with the Death of Certain Em-
ployees (Parts 303–1—303–2)

304 Payment from a Non-Federal Source for Travel Expenses (Parts
304–1—304–99)

Title 42—Public Health

I Public Health Service, Department of Health and Human Serv-
ices (Parts 1—199)

IV Health Care Financing Administration, Department of Health
and Human Services (Parts 400—499)

V Office of Inspector General-Health Care, Department of Health
and Human Services (Parts 1000—1999)

Title 43—Public Lands: Interior

SUBTITLE A—Office of the Secretary of the Interior (Parts 1—199)

SUBTITLE B—Regulations Relating to Public Lands

I Bureau of Reclamation, Department of the Interior (Parts 200—
499)

II Bureau of Land Management, Department of the Interior (Parts
1000—9999)

III Utah Reclamation Mitigation and Conservation Commission
(Parts 10000—10005)

Title 44—Emergency Management and Assistance

I Federal Emergency Management Agency (Parts 0—399)

IV Department of Commerce and Department of Transportation
(Parts 400—499)
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Chap.
Title 45—Public Welfare

SUBTITLE A—Department of Health and Human Services (Parts
1—199)

SUBTITLE B—Regulations Relating to Public Welfare

II Office of Family Assistance (Assistance Programs), Administra-
tion for Children and Families, Department of Health and
Human Services (Parts 200—299)

III Office of Child Support Enforcement (Child Support Enforce-
ment Program), Administration for Children and Families,
Department of Health and Human Services (Parts 300—399)

IV Office of Refugee Resettlement, Administration for Children and
Families, Department of Health and Human Services (Parts
400—499)

V Foreign Claims Settlement Commission of the United States,
Department of Justice (Parts 500—599)

VI National Science Foundation (Parts 600—699)

VII Commission on Civil Rights (Parts 700—799)

VIII Office of Personnel Management (Parts 800—899)

X Office of Community Services, Administration for Children and
Families, Department of Health and Human Services (Parts
1000—1099)

XI National Foundation on the Arts and the Humanities (Parts
1100—1199)

XII Corporation for National and Community Service (Parts 1200—
1299)

XIII Office of Human Development Services, Department of Health
and Human Services (Parts 1300—1399)

XVI Legal Services Corporation (Parts 1600—1699)

XVII National Commission on Libraries and Information Science
(Parts 1700—1799)

XVIII Harry S. Truman Scholarship Foundation (Parts 1800—1899)

XXI Commission on Fine Arts (Parts 2100—2199)

XXII Christopher Columbus Quincentenary Jubilee Commission
(Parts 2200—2299)

XXIII Arctic Research Commission (Part 2301)

XXIV James Madison Memorial Fellowship Foundation (Parts 2400—
2499)

XXV Corporation for National and Community Service (Parts 2500—
2599)

Title 46—Shipping

I Coast Guard, Department of Transportation (Parts 1—199)

II Maritime Administration, Department of Transportation (Parts
200—399)

III Coast Guard (Great Lakes Pilotage), Department of Transpor-
tation (Parts 400—499)

IV Federal Maritime Commission (Parts 500—599)
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Chap.
Title 47—Telecommunication

I Federal Communications Commission (Parts 0—199)

II Office of Science and Technology Policy and National Security
Council (Parts 200—299)

III National Telecommunications and Information Administration,
Department of Commerce (Parts 300—399)

Title 48—Federal Acquisition Regulations System

1 Federal Acquisition Regulation (Parts 1—99)

2 Department of Defense (Parts 200—299)

3 Department of Health and Human Services (Parts 300—399)

4 Department of Agriculture (Parts 400—499)

5 General Services Administration (Parts 500—599)

6 Department of State (Parts 600—699)

7 United States Agency for International Development (Parts
700—799)

8 Department of Veterans Affairs (Parts 800—899)

9 Department of Energy (Parts 900—999)

10 Department of the Treasury (Parts 1000—1099)

12 Department of Transportation (Parts 1200—1299)

13 Department of Commerce (Parts 1300—1399)

14 Department of the Interior (Parts 1400—1499)

15 Environmental Protection Agency (Parts 1500—1599)

16 Office of Personnel Management Federal Employees Health Ben-
efits Acquisition Regulation (Parts 1600—1699)

17 Office of Personnel Management (Parts 1700—1799)

18 National Aeronautics and Space Administration (Parts 1800—
1899)

19 United States Information Agency (Parts 1900—1999)

20 Nuclear Regulatory Commission (Parts 2000—2099)

21 Office of Personnel Management, Federal Employees Group Life
Insurance Federal Acquisition Regulation (Parts 2100—2199)

23 Social Security Administration (Parts 2300—2399)

24 Department of Housing and Urban Development (Parts 2400—
2499)

25 National Science Foundation (Parts 2500—2599)

28 Department of Justice (Parts 2800—2899)

29 Department of Labor (Parts 2900—2999)

34 Department of Education Acquisition Regulation (Parts 3400—
3499)

35 Panama Canal Commission (Parts 3500—3599)

44 Federal Emergency Management Agency (Parts 4400—4499)

51 Department of the Army Acquisition Regulations (Parts 5100—
5199)

52 Department of the Navy Acquisition Regulations (Parts 5200—
5299)
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Chap.
Title 48—Federal Acquisition Regulations System—Continued

53 Department of the Air Force Federal Acquisition Regulation
Supplement (Parts 5300—5399)

54 Defense Logistics Agency, Department of Defense (Part 5452)

57 African Development Foundation (Parts 5700—5799)

61 General Services Administration Board of Contract Appeals
(Parts 6100—6199)

63 Department of Transportation Board of Contract Appeals (Parts
6300—6399)

99 Cost Accounting Standards Board, Office of Federal Procure-
ment Policy, Office of Management and Budget (Parts 9900—
9999)

Title 49—Transportation

SUBTITLE A—Office of the Secretary of Transportation (Parts 1—
99)

SUBTITLE B—Other Regulations Relating to Transportation

I Research and Special Programs Administration, Department of
Transportation (Parts 100—199)

II Federal Railroad Administration, Department of Transportation
(Parts 200—299)

III Federal Highway Administration, Department of Transportation
(Parts 300—399)

IV Coast Guard, Department of Transportation (Parts 400—499)

V National Highway Traffic Safety Administration, Department of
Transportation (Parts 500—599)

VI Federal Transit Administration, Department of Transportation
(Parts 600—699)

VII National Railroad Passenger Corporation (AMTRAK) (Parts
700—799)

VIII National Transportation Safety Board (Parts 800—999)

X Surface Transportation Board, Department of Transportation
(Parts 1000—1399)

Title 50—Wildlife and Fisheries

I United States Fish and Wildlife Service, Department of the Inte-
rior (Parts 1—199)

II National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, Department of Commerce (Parts 200—
299)

III International Fishing and Related Activities (Parts 300—399)

IV Joint Regulations (United States Fish and Wildlife Service, De-
partment of the Interior and National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric Administration, De-
partment of Commerce); Endangered Species Committee Reg-
ulations (Parts 400—499)

V Marine Mammal Commission (Parts 500—599)
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Chap.
Title 50—Wildlife and Fisheries—Continued

VI Fishery Conservation and Management, National Oceanic and
Atmospheric Administration, Department of Commerce (Parts
600—699)

CFR Index and Finding Aids

Subject/Agency Index

List of Agency Prepared Indexes

Parallel Tables of Statutory Authorities and Rules

List of CFR Titles, Chapters, Subchapters, and Parts

Alphabetical List of Agencies Appearing in the CFR
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Alphabetical List of Agencies Appearing in the CFR
(Revised as of June 29, 1998)

Agency
CFR Title, Subtitle or

Chapter

Corporation for National and Community Service 45, XII
Administrative Committee of the Federal Register 1, I
Advanced Research Projects Agency 32, I
Advisory Commission on Intergovernmental Relations 5, VII
Advisory Committee on Federal Pay 5, IV
Advisory Council on Historic Preservation 36, VIII
African Development Foundation 22, XV

Federal Acquisition Regulation 48, 57
Agency for International Development, United States 22, II

Federal Acquisition Regulation 48, 7
Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Agriculture Department

Agricultural Marketing Service 7, I, IX, X, XI
Agricultural Research Service 7, V
Animal and Plant Health Inspection Service 7, III; 9, I
Chief Financial Officer, Office of 7, XXX
Commodity Credit Corporation 7, XIV
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Economic Research Service 7, XXXVII
Energy, Office of 7, XXIX
Environmental Quality, Office of 7, XXXI
Farm Service Agency 7, VII, XVIII
Federal Acquisition Regulation 48, 4
Federal Crop Insurance Corporation 7, IV
Food and Nutrition Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Forest Service 36, II
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Information Resources Management, Office of 7, XXVII
Inspector General, Office of 7, XXVI
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
Natural Resources Conservation Service 7, VI
Operations, Office of 7, XXVIII
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII, XXXV
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Secretary of Agriculture, Office of 7, Subtitle A
Transportation, Office of 7, XXXIII
World Agricultural Outlook Board 7, XXXVIII

Air Force Department 32, VII
Federal Acquisition Regulation Supplement 48, 53

Alcohol, Tobacco and Firearms, Bureau of 27, I
AMTRAK 49, VII
American Battle Monuments Commission 36, IV
American Indians, Office of the Special Trustee 25, VII
Animal and Plant Health Inspection Service 7, III; 9, I
Appalachian Regional Commission 5, IX
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Agency
CFR Title, Subtitle or

Chapter

Architectural and Transportation Barriers Compliance Board 36, XI
Arctic Research Commission 45, XXIII
Armed Forces Retirement Home 5, XI
Arms Control and Disarmament Agency, United States 22, VI
Army Department 32, V

Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 51

Assassination Records Review Board 36, XIV
Benefits Review Board 20, VII
Bilingual Education and Minority Languages Affairs, Office of 34, V
Blind or Severely Disabled, Committee for Purchase From

People Who Are
41, 51

Board for International Broadcasting 22, XIII
Census Bureau 15, I
Central Intelligence Agency 32, XIX
Chief Financial Officer, Office of 7, XXX
Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Christopher Columbus Quincentenary Jubilee Commission 45, XXII
Civil Rights, Commission on 45, VII
Civil Rights, Office for 34, I
Coast Guard 33, I; 46, I; 49, IV
Coast Guard (Great Lakes Pilotage) 46, III
Commerce Department 44, IV

Census Bureau 15, I‘
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Development Administration 13, III
Emergency Management and Assistance 44, IV
Export Administration, Bureau of 15, VII
Federal Acquisition Regulation 48, 13
Fishery Conservation and Management 50, VI
Foreign-Trade Zones Board 15, IV
International Trade Administration 15, III; 19, III
National Institute of Standards and Technology 15, II
National Marine Fisheries Service 50, II, IV
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Telecommunications and Information

Administration
15, XXIII; 47, III

National Weather Service 15, IX
Patent and Trademark Office 37, I
Productivity, Technology and Innovation, Assistant

Secretary for
37, IV

Secretary of Commerce, Office of 15, Subtitle A
Technology, Under Secretary for 37, V
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV

Commercial Space Transportation 14, III
Commodity Credit Corporation 7, XIV
Commodity Futures Trading Commission 5, XLI; 17, I
Community Planning and Development, Office of Assistant

Secretary for
24, V, VI

Community Services, Office of 45, X
Comptroller of the Currency 12, I
Construction Industry Collective Bargaining Commission 29, IX
Consumer Product Safety Commission 5, LXXI; 16, II
Cooperative State Research, Education, and Extension

Service
7, XXXIV

Copyright Office 37, II
Corporation for National and Community Service 45, XII, XXV
Cost Accounting Standards Board 48, 99
Council on Environmental Quality 40, V
Customs Service, United States 19, I
Defense Contract Audit Agency 32, I
Defense Department 5, XXVI; 32, Subtitle A

Advanced Research Projects Agency 32, I
Air Force Department 32, VII
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Agency
CFR Title, Subtitle or

Chapter

Army Department 32, V; 33, II; 36, III, 48,
51

Defense Intelligence Agency 32, I
Defense Logistics Agency 32, I, XII; 48, 54
Engineers, Corps of 33, II; 36, III
Federal Acquisition Regulation 48, 2
National Imagery and Mapping Agency 32, I
Navy Department 32, VI; 48, 52
Secretary of Defense, Office of 32, I

Defense Contract Audit Agency 32, I
Defense Intelligence Agency 32, I
Defense Logistics Agency 32, XII; 48, 54
Defense Nuclear Facilities Safety Board 10, XVII
Delaware River Basin Commission 18, III
Drug Enforcement Administration 21, II
East-West Foreign Trade Board 15, XIII
Economic Affairs, Under Secretary 37, V
Economic Analysis, Bureau of 15, VIII
Economic Development Administration 13, III
Economic Research Service 7, XXXVII
Education, Department of 5, LIII

Bilingual Education and Minority Languages Affairs, Office
of

34, V

Civil Rights, Office for 34, I
Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Federal Acquisition Regulation 48, 34
Postsecondary Education, Office of 34, VI
Secretary of Education, Office of 34, Subtitle A
Special Education and Rehabilitative Services, Office of 34, III
Vocational and Adult Education, Office of 34, IV

Educational Research and Improvement, Office of 34, VII
Elementary and Secondary Education, Office of 34, II
Employees’ Compensation Appeals Board 20, IV
Employees Loyalty Board 5, V
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Endangered Species Committee 50, IV
Energy, Department of 5, XXIII; 10, II, III, X

Federal Acquisition Regulation 48, 9
Federal Energy Regulatory Commission 5, XXIV; 18, I
Property Management Regulations 41, 109

Energy, Office of 7, XXIX
Engineers, Corps of 33, II; 36, III
Engraving and Printing, Bureau of 31, VI
Enrichment Corporation, United States 10, XI
Environmental Protection Agency 5, LIV; 40, I

Federal Acquisition Regulation 48, 15
Property Management Regulations 41, 115

Environmental Quality, Office of 7, XXXI
Equal Employment Opportunity Commission 5, LXII; 29, XIV
Equal Opportunity, Office of Assistant Secretary for 24, I
Executive Office of the President 3, I

Administration, Office of 5, XV
Environmental Quality, Council on 40, V
Management and Budget, Office of 25, III, LXXVII; 48, 99
National Drug Control Policy, Office of 21, III
National Security Council 32, XXI; 47, 2
Presidential Documents 3
Science and Technology Policy, Office of 32, XXIV; 47, II
Trade Representative, Office of the United States 15, XX

Export Administration, Bureau of 15, VII
Export-Import Bank of the United States 5, LII; 12, IV
Family Assistance, Office of 45, II
Farm Credit Administration 5, XXXI; 12, VI
Farm Credit System Insurance Corporation 5, XXX; 12, XIV
Farm Service Agency 7, VII, XVIII
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Agency
CFR Title, Subtitle or

Chapter

Federal Acquisition Regulation 48, 1
Federal Aviation Administration 14, I

Commercial Space Transportation 14, III
Federal Claims Collection Standards 4, II
Federal Communications Commission 5, XXIX; 47, I
Federal Contract Compliance Programs, Office of 41, 60
Federal Crop Insurance Corporation 7, IV
Federal Deposit Insurance Corporation 5, XXII; 12, III
Federal Election Commission 11, I
Federal Emergency Management Agency 44, I

Federal Acquisition Regulation 48, 44
Federal Employees Group Life Insurance Federal Acquisition

Regulation
48, 21

Federal Employees Health Benefits Acquisition Regulation 48, 16
Federal Energy Regulatory Commission 5, XXIV; 18, I
Federal Financial Institutions Examination Council 12, XI
Federal Financing Bank 12, VIII
Federal Highway Administration 23, I, II; 49, III
Federal Home Loan Mortgage Corporation 1, IV
Federal Housing Enterprise Oversight Office 12, XVII
Federal Housing Finance Board 12, IX
Federal Labor Relations Authority, and General Counsel of

the Federal Labor Relations Authority
5, XIV; 22, XIV

Federal Law Enforcement Training Center 31, VII
Federal Maritime Commission 46, IV
Federal Mediation and Conciliation Service 29, XII
Federal Mine Safety and Health Review Commission 5, LXXIV; 29, XXVII
Federal Pay, Advisory Committee on 5, IV
Federal Prison Industries, Inc. 28, III
Federal Procurement Policy Office 48, 99
Federal Property Management Regulations 41, 101
Federal Property Management Regulations System 41, Subtitle C
Federal Railroad Administration 49, II
Federal Register, Administrative Committee of 1, I
Federal Register, Office of 1, II
Federal Reserve System 12, II

Board of Governors 5, LVIII
Federal Retirement Thrift Investment Board 5, VI, LXXVI
Federal Service Impasses Panel 5, XIV
Federal Trade Commission 5, XLVII; 16, I
Federal Transit Administration 49, VI
Federal Travel Regulation System 41, Subtitle F
Fine Arts, Commission on 45, XXI
Fiscal Service 31, II
Fish and Wildlife Service, United States 50, I, IV
Fishery Conservation and Management 50, VI
Food and Drug Administration 21, I
Food and Nutrition Service 7, II
Food Safety and Inspection Service 9, III
Foreign Agricultural Service 7, XV
Foreign Assets Control, Office of 31, V
Foreign Claims Settlement Commission of the United States 45, V
Foreign Service Grievance Board 22, IX
Foreign Service Impasse Disputes Panel 22, XIV
Foreign Service Labor Relations Board 22, XIV
Foreign-Trade Zones Board 15, IV
Forest Service 36, II
General Accounting Office 4, I, II
General Services Administration 5, LVII

Contract Appeals, Board of 48, 61
Federal Acquisition Regulation 48, 5
Federal Property Management Regulations System 41, 101, 105
Federal Travel Regulation System 41, Subtitle F
General 41, 300
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303
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Agency
CFR Title, Subtitle or

Chapter

Relocation Allowances 41, 302
Temporary Duty (TDY) Travel Allowances 41, 301

Geological Survey 30, IV
Government Ethics, Office of 5, XVI
Government National Mortgage Association 24, III
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II
Great Lakes Pilotage 46, III
Harry S. Truman Scholarship Foundation 45, XVIII
Health and Human Services, Department of 5, XLV; 45, Subtitle A

Child Support Enforcement, Office of 45, III
Children and Families, Administration for 45, II, III, IV, X
Community Services, Office of 45, X
Family Assistance, Office of 45, II
Federal Acquisition Regulation 48, 3
Food and Drug Administration 21, I
Health Care Financing Administration 42, IV
Human Development Services, Office of 45, XIII
Indian Health Service 25, V
Inspector General (Health Care), Office of 42, V
Public Health Service 42, I
Refugee Resettlement, Office of 45, IV

Health Care Financing Administration 42, IV
Housing and Urban Development, Department of 5, LXV; 24, Subtitle B

Community Planning and Development, Office of Assistant
Secretary for

24, V, VI

Equal Opportunity, Office of Assistant Secretary for 24, I
Federal Acquisition Regulation 48, 24
Federal Housing Enterprise Oversight, Office of 12, XVII
Government National Mortgage Association 24, III
Housing—Federal Housing Commissioner, Office of

Assistant Secretary for
24, II, VIII, X, XX

Inspector General, Office of 24, XII
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Secretary, Office of 24, Subtitle A, VII

Housing—Federal Housing Commissioner, Office of Assistant
Secretary for

24, II, VIII, X, XX

Human Development Services, Office of 45, XIII
Immigration and Naturalization Service 8, I
Independent Counsel, Office of 28, VII
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
Indian Arts and Crafts Board 25, II
Indian Health Service 25, V
Information Agency, United States 22, V

Federal Acquisition Regulation 48, 19
Information Resources Management, Office of 7, XXVII
Information Security Oversight Office, National Archives and

Records Administration
32, XX

Inspector General
Agriculture Department 7, XXVI
Health and Human Services Department 42, V
Housing and Urban Development Department 24, XII

Institute of Peace, United States 22, XVII
Inter-American Foundation 5, LXIII; 22, X
Intergovernmental Relations, Advisory Commission on 5, VII
Interior Department

American Indians, Office of the Special Trustee 25, VII
Endangered Species Committee 50, IV
Federal Acquisition Regulation 48, 14
Federal Property Management Regulations System 41, 114
Fish and Wildlife Service, United States 50, I, IV
Geological Survey 30, IV
Indian Affairs, Bureau of 25, I, V
Indian Affairs, Office of the Assistant Secretary 25, VI
Indian Arts and Crafts Board 25, II
Land Management, Bureau of 43, II
Minerals Management Service 30, II
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Agency
CFR Title, Subtitle or

Chapter

Mines, Bureau of 30, VI
National Indian Gaming Commission 25, III
National Park Service 36, I
Reclamation, Bureau of 43, I
Secretary of the Interior, Office of 43, Subtitle A
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII

Internal Revenue Service 26, I
International Boundary and Water Commission, United States

and Mexico, United States Section
22, XI

International Development, United States Agency for 22, II
Federal Acquisition Regulation 48, 7

International Development Cooperation Agency, United
States

22, XII

International Development, United States Agency for 22, II; 48, 7
Overseas Private Investment Corporation 5, XXXIII; 22, VII

International Fishing and Related Activities 50, III
International Investment, Office of 31, VIII
International Joint Commission, United States and Canada 22, IV
International Organizations Employees Loyalty Board 5, V
International Trade Administration 15, III; 19, III
International Trade Commission, United States 19, II
Interstate Commerce Commission 5, XL
James Madison Memorial Fellowship Foundation 45, XXIV
Japan–United States Friendship Commission 22, XVI
Joint Board for the Enrollment of Actuaries 20, VIII
Justice Department 5, XXVIII; 28, I

Drug Enforcement Administration 21, II
Federal Acquisition Regulation 48, 28
Federal Claims Collection Standards 4, II
Federal Prison Industries, Inc. 28, III
Foreign Claims Settlement Commission of the United

States
45, V

Immigration and Naturalization Service 8, I
Offices of Independent Counsel 28, VI
Prisons, Bureau of 28, V
Property Management Regulations 41, 128

Labor Department 5, XLII
Benefits Review Board 20, VII
Employees’ Compensation Appeals Board 20, IV
Employment and Training Administration 20, V
Employment Standards Administration 20, VI
Federal Acquisition Regulation 48, 29
Federal Contract Compliance Programs, Office of 41, 60
Federal Procurement Regulations System 41, 50
Labor-Management Standards, Office of 29, II, IV
Mine Safety and Health Administration 30, I
Occupational Safety and Health Administration 29, XVII
Pension and Welfare Benefits Administration 29, XXV
Public Contracts 41, 50
Secretary of Labor, Office of 29, Subtitle A
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Wage and Hour Division 29, V
Workers’ Compensation Programs, Office of 20, I

Labor-Management Standards, Office of 29, II, IV
Land Management, Bureau of 43, II
Legal Services Corporation 45, XVI
Library of Congress 36, VII

Copyright Office 37, II
Management and Budget, Office of 5, III, LXXVII; 48, 99
Marine Mammal Commission 50, V
Maritime Administration 46, II
Merit Systems Protection Board 5, II
Micronesian Status Negotiations, Office for 32, XXVII
Mine Safety and Health Administration 30, I
Minerals Management Service 30, II
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Agency
CFR Title, Subtitle or

Chapter

Mines, Bureau of 30, VI
Minority Business Development Agency 15, XIV
Miscellaneous Agencies 1, IV
Monetary Offices 31, I
National Aeronautics and Space Administration 5, LIX; 14, V

Federal Acquisition Regulation 48, 18
National Agricultural Library 7, XLI
National Agricultural Statistics Service 7, XXXVI
National Archives and Records Administration 5, LXVI; 36, XII

Information Security Oversight Office 32, XX
National Bureau of Standards 15, II
National Capital Planning Commission 1, IV
National Commission for Employment Policy 1, IV
National Commission on Libraries and Information Science 45, XVII
National and Community Service, Corporation for 45, XII, XXV
National Council on Disability 34, XII
National Credit Union Administration 12, VII
National Drug Control Policy, Office of 21, III
National Foundation on the Arts and the Humanities 45, XI
National Highway Traffic Safety Administration 23, II, III; 49, V
National Imagery and Mapping Agency 32, I
National Indian Gaming Commission 25, III
National Institute for Literacy 34, XI
National Institute of Standards and Technology 15, II
National Labor Relations Board 5, LXI; 29, I
National Marine Fisheries Service 50, II, IV
National Mediation Board 29, X
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI
National Park Service 36, I
National Railroad Adjustment Board 29, III
National Railroad Passenger Corporation (AMTRAK) 49, VII
National Science Foundation 5, XLIII; 45, VI

Federal Acquisition Regulation 48, 25
National Security Council 32, XXI
National Security Council and Office of Science and

Technology Policy
47, II

National Telecommunications and Information
Administration

15, XXIII; 47, III

National Transportation Safety Board 49, VIII
National Weather Service 15, IX
Natural Resources Conservation Service 7, VI
Navajo and Hopi Indian Relocation, Office of 25, IV
Navy Department 32, VI

Federal Acquisition Regulation 48, 52
Neighborhood Reinvestment Corporation 24, XXV
Northeast Dairy Compact Commission 7, XIII
Nuclear Regulatory Commission 5, XLVIII; 10, I

Federal Acquisition Regulation 48, 20
Occupational Safety and Health Administration 29, XVII
Occupational Safety and Health Review Commission 29, XX
Offices of Independent Counsel 28, VI
Operations Office 7, XXVIII
Overseas Private Investment Corporation 5, XXXIII; 22, VII
Panama Canal Commission 48, 35
Panama Canal Regulations 35, I
Patent and Trademark Office 37, I
Payment From a Non-Federal Source for Travel Expenses 41, 304
Payment of Expenses Connected With the Death of Certain

Employees
41, 303

Peace Corps 22, III
Pennsylvania Avenue Development Corporation 36, IX
Pension and Welfare Benefits Administration 29, XXV
Pension Benefit Guaranty Corporation 29, XL
Personnel Management, Office of 5, I, XXXV; 45, VIII

Federal Acquisition Regulation 48, 17
Federal Employees Group Life Insurance Federal

Acquisition Regulation
48, 21
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Agency
CFR Title, Subtitle or

Chapter

Federal Employees Health Benefits Acquisition Regulation 48, 16
Postal Rate Commission 5, XLVI; 39, III
Postal Service, United States 5, LX; 39, I
Postsecondary Education, Office of 34, VI
President’s Commission on White House Fellowships 1, IV
Presidential Commission on the Assignment of Women in the

Armed Forces
32, XXIX

Presidential Documents 3
Prisons, Bureau of 28, V
Productivity, Technology and Innovation, Assistant

Secretary
37, IV

Public Contracts, Department of Labor 41, 50
Public and Indian Housing, Office of Assistant Secretary for 24, IX
Public Health Service 42, I
Railroad Retirement Board 20, II
Reclamation, Bureau of 43, I
Refugee Resettlement, Office of 45, IV
Regional Action Planning Commissions 13, V
Relocation Allowances 41, 302
Research and Special Programs Administration 49, I
Rural Business-Cooperative Service 7, XVIII, XLII
Rural Development Administration 7, XLII
Rural Housing Service 7, XVIII, XXXV
Rural Telephone Bank 7, XVI
Rural Utilities Service 7, XVII, XVIII, XLII
Saint Lawrence Seaway Development Corporation 33, IV
Science and Technology Policy, Office of 32, XXIV
Science and Technology Policy, Office of, and National

Security Council
47, II

Secret Service 31, IV
Securities and Exchange Commission 17, II
Selective Service System 32, XVI
Small Business Administration 13, I
Smithsonian Institution 36, V
Social Security Administration 20, III; 48, 23
Soldiers’ and Airmen’s Home, United States 5, XI
Special Counsel, Office of 5, VIII
Special Education and Rehabilitative Services, Office of 34, III
State Department 22, I

Federal Acquisition Regulation 48, 6
Surface Mining and Reclamation Appeals, Board of 30, III
Surface Mining Reclamation and Enforcement, Office of 30, VII
Surface Transportation Board 49, X
Susquehanna River Basin Commission 18, VIII
Technology Administration 15, XI
Technology Policy, Assistant Secretary for 37, IV
Technology, Under Secretary for 37, V
Tennessee Valley Authority 5, LXIX; 18, XIII
Thrift Depositor Protection Oversight Board 12, XV
Thrift Supervision Office, Department of the Treasury 12, V
Trade Representative, United States, Office of 15, XX
Transportation, Department of 5, L

Coast Guard 33, I; 46, I; 49, IV
Coast Guard (Great Lakes Pilotage) 46, III
Commercial Space Transportation 14, III
Contract Appeals, Board of 48, 63
Emergency Management and Assistance 44, IV
Federal Acquisition Regulation 48, 12
Federal Aviation Administration 14, I
Federal Highway Administration 23, I, II; 49, III
Federal Railroad Administration 49, II
Federal Transit Administration 49, VI
Maritime Administration 46, II
National Highway Traffic Safety Administration 23, II, III; 49, V
Research and Special Programs Administration 49, I
Saint Lawrence Seaway Development Corporation 33, IV
Secretary of Transportation, Office of 14, II; 49, Subtitle A
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Agency
CFR Title, Subtitle or

Chapter

Surface Transportation Board 49, X
Transportation, Office of 7, XXXIII
Temporary Duty (TDY) Travel Allowances 41, 301
Treasury Department 5, XXI; 17, IV

Alcohol, Tobacco and Firearms, Bureau of 27, I
Community Development Financial Institutions Fund 12, XVIII
Comptroller of the Currency 12, I
Customs Service, United States 19, I
Engraving and Printing, Bureau of 31, VI
Federal Acquisition Regulation 48, 10
Federal Law Enforcement Training Center 31, VII
Fiscal Service 31, II
Foreign Assets Control, Office of 31, V
Internal Revenue Service 26, I
International Investment, Office of 31, VIII
Monetary Offices 31, I
Secret Service 31, IV
Secretary of the Treasury, Office of 31, Subtitle A
Thrift Supervision, Office of 12, V

Truman, Harry S., Scholarship Foundation 45, XVIII
United States and Canada, International Joint Commission 22, IV
United States and Mexico, International Boundary and Water

Commission, United States Section
22, XI

United States Enrichment Corporation 10, XI
Utah Reclamation Mitigation and Conservation Commission 43, III
Veterans Affairs Department 38, I

Federal Acquisition Regulation 48, 8
Veterans’ Employment and Training, Office of the Assistant

Secretary for
41, 61; 20, IX

Vice President of the United States, Office of 32, XXVIII
Vocational and Adult Education, Office of 34, IV
Wage and Hour Division 29, V
Water Resources Council 18, VI
Workers’ Compensation Programs, Office of 20, I
World Agricultural Outlook Board 7, XXXVIII
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List of CFR Sections Affected
All changes in this volume of the Code of Federal Regulations which

were made by documents published in the FEDERAL REGISTER since Jan-
uary 1, 1986, are enumerated in the following list. Entries indicate the
nature of the changes effected. Page numbers refer to FEDERAL REGISTER
pages. The user should consult the entries for chapters and parts as well
as sections for revisions.

For the period before January 1, 1986, see the ‘‘List of CFR Sections
Affected, 1949–1963, 1964–1972, and 1973–1985,’’ published in seven separate
volumes.

1986
28 CFR 51 FR

Page

Chapter I
0 Authority citation revised; sub-

part, section, and paragraph
authority citation removed
(eff. 8–27–86) .............................. 31939

Authority citation revised (eff.
8–22–86) .....................................31940

0.85 (k) added.................................. 7443
0.94–1 Correctly designated........... 29464
0.97 Revised .................................. 31939
0.101 (d) added ................................ 7443
0.104 Revised ................................ 30485
0.108 Revised ................................ 31939
0.111 (i) revised ............................. 15612
0.148 Revised ................................ 25049
0.149 Revised ................................ 25049
0.169 Revised ................................ 31940
0.160—0.172 (Subpart Y) Appendix

amended................. 12848, 16841, 16842
(Subpart Y) Appendix amended

................................................. 31940
0.172 (a) amended .......................... 31940
2.19 (b)(3) revised............................ 7064
2.20 (j)(1) revised; guidelines

amended .................................... 7066
(j)(2) revised; guidelines amend-

ments confirmed.......................25051
Technical correction ...................26879
Guidelines amended ....................32072

2.26 (a) amended............................ 32785
2.27 (b) revised................................ 7065
2.36 (a)(1) revised............................ 7070

(a)(2)(ii) amended ........................32785
2.36 (a)(2)(ii) Note revised.............. 32072
2.37 Revision confirmed ................ 25052

Technical correction ...................26879
2.42 Revised .................................. 11017
2.50 (d) revised .............................. 32785
2.56 (f) revised............................... 32786

28 CFR—Continued 51 FR
Page

Chapter I—Continued
3.5 Revised ..................................... 8817
3.6 Removed................................... 8817
8 Revised ....................................... 8818
9a Removed ................................... 8817
16 Authority citation revised;

section and subpart authority
citations removed .................... 16677

16.10 Revised; eff. 7–11–86 ............... 21162
16.32—16.34 Revised ...................... 16677
16.70 Added ...................................... 751
16.71 Revised ................................... 753
16.72 Added ...................................... 751
16.73 Revised ................................... 754

Redesignated as 16.74 ...................15476
(g) and (h) added ..........................26686
Redesignated from 16.74 and (g)

and (h) added ............................39373
16.74 Redesignated from 16.73 ........15476

Redesignated as 16.73 and (g)
and (h) added ............................39373

Added ..........................................39374
16.76 (a)(1) undesignated para-

graph, (b), and (c)(1) undesig-
nated paragraph revised; (d)(1)
amended; (g)(1) removed; (g)(2)
redesignated as (g)(1); (h)
added........................................ 15476

16.81 (a), (b)(11), and (d), and (e)
revised ..................................... 15476

16.83 Added ................................... 32305
16.85 (a) revised............................. 15477
16.88 Revised ................................... 884
16.90 (e) and (f) revised................... 15477
16.91 (s) and (t) added..................... 15475

(q) and (r) revised.........................15477
16.93 (e) and (f) revised................... 15478
16.96 (g) revised............................. 15479
16.97 (a)(8) and (c) amended ........... 15479
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28 CFR (7–1–98 Edition) 

28 CFR—Continued 51 FR
Page

Chapter I—Continued
16.100 Heading revised; (a)(1)

amended................................... 15479
16.101 (g) redesignated as (o) and

amended; new (g) through (n)
added........................................ 20275

(b)(4) through (9) redesignated
as (b)(5) through (10); new
(b)(4) added; (a) introductory
text, (d)(5), (6), (7) and (9), and
(f)(4) through (9) revised ...........20277

16.103 Heading and (a)(1) re-
vised......................................... 15479

21 Revised; authority citation
added........................................ 16171

22 Authority citation revised;
Editorial Note removed.............. 6400

22.1 (f) added................................... 6400
22.2 (b) revised; (k) added ................ 6400
22.20 (a) amended .................... 6400, 6401
22.22 (a)(2) revised .......................... 6400
22.23 (a) and (b)(6) amended............. 6401
22.24 Amended................................ 6401
22.26 (b) amended............................ 6401
22.29 Amended................................ 6401

1987
28 CFR 52 FR

Page

Chapter I
0 Authority citation revised ........17951,

24447, 44971
0.15 (f) added ................................. 11044
0.23b Added................................... 11044
0.63 Revised .................................. 24448
0.96 (t) and (u) added...................... 17951
0.100 Revised ................................ 24447
0.105 (k) added............................... 11044

(a) revised....................................44971
Nomenclature change..................48998

0.115—0.118 (Subpart U) Re-
vised......................................... 44971

0.115 Nomenclature change........... 48998
0.116 Nomenclature change........... 48998
0.117 Nomenclature change........... 48998
2.19 (c)(3) added; (c) (1) and (2) re-

published; eff. 7–16–87 ................ 22778
2.20 Guidelines amended ............... 5762,

17399, 33408, 44387, 44389, 47921
Guidelines corrected .....................7575
Table note revised .......................46596

2.36 (a)(1) and (2)(ii) revised............. 5763
(a)(3) revised................................17399

2.37 (b) revised .............................. 33408
2.47 Revised .................................. 17400
2.50 (f) revised............................... 33409
2.56 (f) revised............................... 47921

28 CFR—Continued 52 FR
Page

Chapter I—Continued
2.63 Revised .................................. 44389
2.64 Added ...................................... 5764

Technical correction.....................8405
8.1 Amended ................................. 24448
8.8 (b) amended ............................. 24448
9 Revised ...................................... 32786
11 Added; eff. 8–31–87 ..................... 24449

Technical correction ...................27496
14 Authority citation revised;

section authority citations re-
moved........................................ 7411

14.2 (a) revised................................ 7411
14.3 (e) removed.............................. 7412
16 Authority citation revised........33231
16.10 Revised ................................ 33231
16.77 Added .................................... 3631
16 Appendix I amended.................. 34214
17 Authority citation revised........17752
17.135 (b) (4) through (6) redesig-

nated as (b) (5) through (7); new
(b)(4) added ............................... 17752

19 Added ....................................... 45174
42.101—42.112 (Subpart C) Author-

ity citation revised ................... 24449
(Subpart C) Appendix A re-

vised .........................................24449
42.501—42.540 (Subpart G) Au-

thority citation revised ............ 24450
(Subpart G) Appendix A re-

vised .........................................24450

1988
28 CFR 53 FR

Page

Chapter I
0 Authority citation revised ........10871,

31323
0.1 Amended ................................. 35811
0.14 Added .................................... 31323
0.15 (b) introductory text and (c)

revised; (b)(1)(v) added................ 5370
0.19 (a) introductory text and (1)

revised ....................................... 5370
0.25 (j) redesignated as (k); new

(j) added ..................................... 9435
0.34 (c) revised .............................. 30990
0.45 (d) amended............................ 11646
0.64–1 Heading revised; text

amended................................... 21997
0.64–2 Amended............................. 10871
0.96 (k) revised; (v) added............... 10871
0.129—0.129b (Subpart V–2)

Added ....................................... 35811
0.160—0.172 (Subpart Y) Appendix

amended .................................... 4010
2.2 (d) revised................................ 46870
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List of CFR Sections Affected

28 CFR—Continued 53 FR
Page

Chapter I—Continued
2.13 (a) revised .............................. 45904
2.52 (c)(2) revised .......................... 47187
2.56 (b) amended............................ 24933

(b) revised....................................47187
2.64 Revised .................................. 29233
2.65 Added .................................... 49654
9.3 (a) amended............................... 9615
14 Authority citation revised........37753

Appendix added ...........................37753
16.2 (a) revised .............................. 27161
16.7 Revised .................................. 27161
16.78 Added .................................... 7735
16.79 Revised ................................ 51542
16.99 (a) revised; (b) (8), (11), (13)

removed; (b) (9), (10), (12), and
(14) redesignated as (b) (8), (9),
(10), and (11); new (b)(11) re-
vised......................................... 41161

20 Authority citation revised........23619
20.39—20.43 (Subpart D) Added

(Expires 12–4–88) ....................... 23619
31 Final policy notice ................... 44366
31.303 (f)(6)(iii)(B) added ............... 44371
32 Authority citation revised .........8451
32.1 Revised ................................... 8451
32.2 (c) and (h) revised; (k)

through (r) redesignated as (l)
through (r) and (u); new (k),
(s) and (t) added .......................... 8451

41 Suspension of guidelines........... 37753
42.501—42.540 (Subpart G) Au-

thority citation revised.............. 3206
42.522 (b) revised............................. 3206

Technical correction.....................5521

1989
28 CFR 54 FR

Page

Chapter I
0 Authority citation revised ............ 816

Authority citation revised .........47353,
50739,

0.14 (k) added ................................ 11524
Suspended ...................................15752

0.50 (j) added .................................... 816
(k) added......................................36304

0.55 (t) added................................. 36304
0.100—0.104 (Subpart R) Appendix

amended................................... 50739
0.111 (c) revised............................. 47353
0.175 Revised ................................... 297
0.176 (b) revised................................ 298
0.178 (a), and (b) designation re-

moved ......................................... 298
2.20 Guidelines amended ......11686, 27838
2.34 (a) and (c) revised ................... 15173

28 CFR—Continued 54 FR
Page

Chapter I—Continued
2.40 (e) through (i) redesignated

as (f) through (j); new (e) and
(k) added; new (g) amend-
ed ............................................. 11687

2.44 (b) revised .............................. 11688
2.56 (a), (c), and (g) revised; eff.

10–1–89 ...................................... 27839
2.57 (c) amended............................ 11689
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2.41 (b) revised .............................. 59916
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40.7 (b) revised .............................. 38773
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5.601 Revised ................................ 37420
5.1101 Added ................................. 37420
11 Authority citation revised........51223
11.10—11.12 (Subpart C) Re-

vised......................................... 51223
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(a), (b) and (c) revised ..................45625

2.26 (f) added ................................. 40258
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17446
36.406 Amended .............................. 2675
36.407 Added ................................. 17446
36 Appendix A amended .................. 2675
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Added ........................................ 6560
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0.1 Amended; interim ..................... 8933
0.15 (b)(1)(v), (c) and (e) re-

vised .......................................... 9777
0.77 (j) revised............................... 36711
0.85 (o) added ................................ 11907
0.100—0.104 (Subpart R) Appendix

amended................................... 46019
0.116 Amended .............................. 53268
0.119—0.121 (Subpart U–1) Added;

interim ...................................... 8933
0.137 Revised ................................ 35335
0.138 Revised ................................ 35335
0.157 Heading, (c) and (d) revised;

(e) added ................................... 35335
0.160 Revised ................................ 15674
0.161 Revised ................................ 15675
0.164 Revised ................................ 15675
0.165 Revised ................................ 15675
0.168 Revised ................................ 15675
0.160—0.172 (Subpart Y) Appendix

amended.......................... 17457, 31244
2.1 (h) revised................................ 51350
2.12 (a) amended............................ 51350
2.14 (a)(1)(ii), (2)(iv) and (b)(3)

amended................................... 51350
2.17 (a) amended............................ 18353
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amended.......................... 40093, 40271
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2.29 (b) amended............................ 51350
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(g) revised....................................51349
2.59 Revised .................................. 40094
2.60 (g) and (h) added; in-

terim........................................ 40095
2.62 (i)(1) revised ........................... 18354
16.33 Revised ..................................... 38
16.101 (s) redesignated as (u); new

(s) and (t) added......................... 30467
31 Authority citation revised........13333

Republication..............................28440
31.3 Revised .................................. 13333
31.101 Revised ............................... 13333
31.102 (c) amended......................... 13334
31.203 Revised ............................... 13334
31.301 (a), (c), (d) and (e) re-

vised......................................... 13334
(e) corrected ................................19847

31.302 (a) and (b)(2) revised ............ 13334
(b)(2) correctly revised ................19847

31.303 (f)(6) introductory text and
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revised; (f)(6)(iii)(A) removed;
(f)(6)(iii)(B) through (E) redes-
ignated as (f)(6)(iii)(A) through
(D)............................................ 13338

(a) and (b) revised ........................13334
(c)(3), (4), (d)(1)(i), (ii), (2) and

(e)(3) revised .............................13335
(e)(4) removed; (e)(5) redesig-

nated as (e)(4); new (e)(4) re-
vised; (f)(3)(i), (iv), (v), (4)(v)
and (vi) amended ......................13336

(f)(5) revised.................................13337
(h) amended; (j) revised ...............13339
(d)(1)(i) corrected; (e)(3)(v) cor-

rectly revised ...........................19847
(f)(5) correctly revised .................19848
(f)(6)(iii)(B) and (C) correctly re-

vised .........................................19850
(f)(6)(iii)(D) correctly revised

................................................. 19851
31.403 Revised ............................... 13339
36 Technical correction.................. 5461
36 Appendix A corrected; CFR

correction.................................. 3080
40.7 (e) revised; interim................. 13902
40.11 Revised; interim................... 13903
40.14 Revised; interim................... 13903
40.15 Revised; interim................... 13903
40.16 Revised; interim................... 13903
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40.18 (a) and (b) revised; in-

terim........................................ 13903
40.19 (a) revised; interim ............... 13903
40.22 Revised; interim................... 13904
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Chapter I
0.100—0.104 (Subpart R) Appendix

amended................................... 46720
0.112 (1) through (4) redesignated

as (a) through (d)....................... 33657
0.116 Amended .............................. 59305
0.197 Added; interim ..................... 48406
2.1 (c), (d) and (e) revised ............... 55743
2.17 (a) and (c)(2) amended............. 13763

(a) revised....................................55743
2.26 (b) revised .............................. 55743
2.27 Revised .................................. 13763

(a) revised....................................55743
2.28 (f) revised............................... 55743
2.47 (b)(i), (ii), (c)(i), (ii) and (iii)

redesignated as (b)(1), (2),
(c)(1), (2) and (3)......................... 33657

2.60 (b) amended; (g) and (h) re-
moved........................................ 4351

2.62 (h) introductory text, (1) in-
troductory text and (5) amend-
ed; (h)(6) revised........................ 38570

(h)(6) corrected ............................54096
(e) revised; interim......................54097

2.64 Revised .................................. 55743
2.67 Removed................................ 55743
14 Appendix amended ................... 66220
16.96 (k)(4) amended; (n) and (o)

added........................................ 65180
16.97 (e) and (f) added ...................... 6316

(g) and (h) added............................6317
(c) redesignated as (i); new (i)

amended; new (c) and (d)
added .........................................6319

25 Removed .................................. 17575
29 Added ....................................... 40725
31.303 (d)(1)(i), (v), (e)(2), (3), (f)(2),

(3)(vi), (4)(vi), (5)(i)(C), (iii),
(iv), (6)(i) and (ii) revised;
(f)(4)(iv), (v) and (j) introduc-
tory text amended .................... 65138

32 Authority citation revised........33657
32.2 (3) redesignated as (e) ............. 33657
36.407 Revised ............................... 39324
42 Notice ...................................... 42556
42.1—42.3 (Subpart A) Authority

citation revised ........................ 34729
42.1 Revised .................................. 34730
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(i) and (j) added............................44083
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vised......................................... 37715
32.1 (a) amended............................ 37715
32.2 (a) introductory text

added........................................ 37715
32.3—32.9 (Subpart B) Heading re-
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heading added........................... 37715

32.10—32.15 (Subpart C) Heading
revised ..................................... 37715

32.10 (a) introductory text
amended................................... 37715

32.16—32.18 (Subpart D) Heading
removed; Undesignated center
heading added........................... 37715

32.16 (a) amended .......................... 37715
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32.19—32.22 (Subpart E) Heading

removed; Undesignated center
heading added........................... 37715

32.23—32.24 (Subpart F) Heading
removed; Undesignated center
heading added........................... 37715

32.25 (Subpart G) Heading re-
moved; Undesignated center
heading added........................... 37716
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Added ....................................... 37716

32.35 (b) corrected ......................... 39120
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vised......................................... 29593
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rected....................................... 34965
16.40—16.55 (Subpart D) Re-
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16.41 (a) corrected ......................... 34965
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16.11 (b)(7) corrected ..................... 36295

Æ

VerDate 25<JUN>98 09:24 Aug 05, 1998 Jkt 179105 PO 00000 Frm 00039 Fmt 8060 Sfmt 8006 Y:\SGML\179105B.XXX pfrm02 PsN: 179105B


		Superintendent of Documents
	2015-01-27T10:55:07-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




