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of a contract (or the start of construc-
tion under the National Housing Act,
under section 8 of the U.S. Housing Act
of 1937, or where there is no contract
award) that: (1) There is included in
the bidding documents or solicitation
the wrong wage determination or the
wrong schedule or that (2) a wage de-
termination is withdrawn by the De-
partment of Labor as a result of a deci-
sion by the Administrative Review
Board, shall be effective immediately
without regard to paragraph (c) of this
section.

(f) The Administrator may issue a
wage determination after contract
award or after the beginning of con-
struction if the agency has failed to in-
corporate a wage determination in a
contract required to contain prevailing
wage rates determined in accordance
with the Davis-Bacon Act, or has used
a wage determination which by its
terms or the provisions of this part
clearly does not apply to the contract.
Further, the Administrator may issue
a wage determination which shall be
applicable to a contract after contract
award or after the beginning of con-
struction when it is found that the
wrong wage determination has been in-
corporated in the contract because of
an inaccurate description of the project
or its location in the agency’s request
for the wage determination. Under any
of the above circumstances, the agency
shall either terminate and resolicit the
contract with the valid wage deter-
mination, or incorporate the valid
wage determination retroactive to the
beginning of construction through sup-
plemental agreement or through
change order, Provided That the con-
tractor is compensated for any in-
creases in wages resulting from such
change. The method of incorporation of
the valid wage determination, and ad-
justment in contract price, where ap-
propriate, should be in accordance with
applicable procurement law.

(g) If Federal funding or assistance
under a statute requiring payment of
wages determined in accordance with
the Davis-Bacon Act is not approved
prior to contract award (or the begin-
ning of construction where there is no
contract award), the agency shall re-
quest a wage determination prior to
approval of such funds. Such a wage de-

termination shall be issued based upon
the wages and fringe benefits found to
be prevailing on the date of award or
the beginning of construction (under
the National Housing Act, under sec-
tion 8 of the U.S. Housing Act of 1937 or
where there is no contract award), as
appropriate, and shall be incorporated
in the contract specifications retro-
actively to that date, Provided, That
upon the request of the head of the
agency in individual cases the Admin-
istrator may issue such a wage deter-
mination to be effective on the date of
approval of Federal funds or assistance
whenever the Administrator finds that
it is necessary and proper in the public
interest to prevent injustice or undue
hardship, Provided further That the Ad-
ministrator finds no evidence of intent
to apply for Federal funding or assist-
ance prior to contract award or the
start of construction, as appropriate.

[48 FR 19533, Apr. 29, 1983, as amended at 50
FR 49823, Dec. 4, 1985]

§ 1.7 Scope of consideration.
(a) In making a wage determination,

the area will normally be the county
unless sufficient current wage data
(data on wages paid on current projects
or, where necessary, projects under
construction no more than one year
prior to the beginning of the survey or
the request for a wage determination,
as appropriate) is unavailable to make
a wage determination.

(b) If there has not been sufficient
similar construction within the area in
the past year to make a wage deter-
mination, wages paid on similar con-
struction in surrounding counties may
be considered, Provided That projects in
metropolitan counties may not be used
as a source of data for a wage deter-
mination in a rural county, and
projects in rural counties may not be
used as a source of data for a wage de-
termination for a metropolitan county.

(c) If there has not been sufficient
similar construction in surrounding
counties or in the State in the past
year, wages paid on projects completed
more than one year prior to the begin-
ning of the survey or the request for a
wage determination, as appropriate,
may be considered.

(d) The use of helpers, apprentices and
trainees is permitted in accordance
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with part 5 of this subtitle. Wage rates
for semi-skilled classifications of help-
ers will be issued when the classifica-
tions are prevailing in the area. In de-
termining whether use of a particular
helper classification prevails in the
area, the Administrator will follow the
criteria set forth in paragraphs (d)(1)
and (d)(2) of this section.

(1) If the prevailing wage for a par-
ticular journeyman classification is a
wage that is paid to the majority of the
journeymen in the classification as de-
fined in § 1.2(a)(1) of this part, then the
practice followed by those contractors
whose rates are adopted as prevailing
for the journeyman shall also be
deemed the prevailing practice in de-
termining whether to issue a helper
classification. Any ambiguity with re-
gard to such practice, will be resolved
by following the rule in paragraph
(d)(2) of this section with respect to
those contractors.

(2) If the prevailing wage for a par-
ticular journeyman classification is
the average of the wages paid to the
journeymen, weighted by the total
number of journeymen in the classi-
fication as defined in § 1.2(a)(1) of this
part, then the total number of workers
in the classification employed by con-
tractors utilizing helpers (journeymen
plus apprentices, trainees, and helpers
as defined in § 5.2(n)(4) of this chapter)
on reported projects will be compared
to the total number of workers in the
classification employed by contractors
not utilizing helpers (journeymen plus
apprentices and trainees as defined in
§ 5.2(n)(4) of this chapter), and the prac-
tice which covers the majority of such
workers shall be deemed the prevailing
practice in determining whether to
issue a helper classification.

[48 FR 19533, Apr. 29, 1983, as amended at 50
FR 4507, Jan. 31, 1985; 55 FR 50149, Dec. 4,
1990]

EFFECTIVE DATE NOTE: At 58 FR 58955, Nov.
5, 1993, § 1.7 was amended by suspending para-
graph (d) indefinitely.

§ 1.8 Reconsideration by the Adminis-
trator.

Any interested person may seek re-
consideration of a wage determination
issued under this part or of a decision
of the Administrator regarding applica-
tion of a wage determination. Such a

request for reconsideration shall be in
writing accompanied by a full state-
ment of the interested person’s views
and any supporting wage data or other
pertinent information. The Adminis-
trator will respond within 30 days of re-
ceipt thereof, or will notify the reques-
tor within the 30 day period that addi-
tional time is necessary.

§ 1.9 Review by Administrative Review
Board.

Any interested person may appeal to
the Administrative Review Board for a
review of a wage determination or its
application made under this part, after
reconsideration by the Administrator
has been sought pursuant to § 1.8 and
denied. Any such appeal may, in the
discretion of the Administrative Re-
view Board, be received, accepted, and
decided in accordance with the provi-
sions of 29 CFR part 7 and such other
procedures as the Board may establish.

APPENDIX A TO PART 1

Statutes Related to the Davis-Bacon Act Requir-
ing Payment of Wages at Rates Predetermined
by the Secretary of Labor

1. The Davis-Bacon Act (secs. 1–7, 46 Stat.
1494, as amended; Pub. L. 74–403, 40 U.S.C.
276a–276a–7).

2. National Housing Act (sec. 212 added to
c. 847, 48 Stat. 1246, by sec. 14, 53 Stat. 807; 12
U.S.C. 1715c and repeatedly amended).

3. Housing Act of 1950 (college Housing)
(amended by Housing Act of 1959 to add labor
provisions, 73 Stat. 681; 12 U.S.C. 1749a(f)).

4. Housing Act of 1959 (sec. 401(f) of the
Housing Act of 1950 as amended by Pub. L.
86–372, 73 Stat. 681; 12 U.S.C. 1701q(c)(3)).

5. Commercial Fisheries Research and De-
velopment Act of 1964 (sec. 7, 78 Stat. 199; 16
U.S.C. 779e(b)).

6. Library Services and Construction Act
(sec. 7(a), 78 Stat. 13; 20 U.S.C. 355c(a)(4), as
amended).

7. National Technical Institute for the
Deaf Act (sec. 5(b)(5), 79 Stat. 126; 20 U.S.C.
684(b)(5)).

8. National Foundation on the Arts and
Humanities Act of 1965 (sec. 5(k), 79 Stat. 846
as amended; 20 U.S.C. 954(j)).

9. Elementary and Secondary Education
Act of 1965 as amended by Elementary and
Secondary and other Education Amendments
of 1969 (sec. 423 as added by Pub. L. 91–230,
title IV, sec. 401(a)(10), 84 Stat. 169, and re-
numbered sec. 433, by Pub. L. 92–318; title III,
sec. 301(a)(1), 86 Stat. 326; 20 U.S.C. 1232(b)).
Under the amendment coverage is extended
to all programs administered by the Com-
missioner of Education.

VerDate 25<JUN>98 08:26 Jul 30, 1998 Jkt 179107 PO 00000 Frm 00010 Fmt 8010 Sfmt 8010 Y:\SGML\179107T.XXX pfrm01 PsN: 179107T


		Superintendent of Documents
	2015-01-27T09:06:19-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




