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Subpart B—Unfair Labor Practice
Cases Under Section 10 (a) to
(i) of the Act and Telegraph
Merger Act Cases

§ 101.2 Initiation of unfair labor prac-
tice cases.

The investigation of an alleged viola-
tion of the National Labor Relations
Act is initiated by the filing of a
charge, which must be in writing and
signed, and must either be notarized or
must contain a declaration by the per-
son signing it, under the penalties of
the Criminal Code, that its contents
are true and correct to the best of the
persons’ knowledge and belief. The
charge is filed with the Regional Direc-
tor for the Region in which the alleged
violations have occurred or are occur-
ring. A blank form for filing such
charge is supplied by the Regional Of-
fice upon request. The charge contains
the name and address of the person
against whom the charge is made and a
statement of the facts constituting the
alleged unfair labor practices.

§ 101.3 [Reserved]

§ 101.4 Investigation of charges.
When the charge is received in the

Regional Office it is filed, docketed,
and assigned a case number. The Re-
gional Director may cause a copy of
the charge to be served on the person
against whom the charge is made, but
timely service of a copy of the charge
within the meaning of the proviso to
section 10(b) of the Act is the exclusive
responsibility of the charging party
and not of the Regional Director. The
Regional Director requests the person
filing the charge to submit promptly
evidence in its support. As part of the
investigation hereinafter mentioned,
the person against whom the charge is
filed, hereinafter called the respondent,
is asked to submit a statement of posi-
tion in respect to the allegations. The
case is assigned for investigation to a
member of the field staff, who inter-
views representatives of the parties
and other persons who have knowledge
as to the charge, as is deemed nec-
essary. In the investigation and in all
other stages of the proceedings,
charges alleging violations of section
8(b)(4) (A), (B), and (C), charges alleg-

ing violations of section 8(b)(4)(D) in
which it is deemed appropriate to seek
injunctive relief under section 10(1) of
the Act, and charges alleging viola-
tions of section 8(b)(7) or 8(e) are given
priority over all other cases in the of-
fice in which they are pending except
cases of like character; and charges al-
leging violations of sections 8(a)(3) or
8(b)(2) are given priority over all other
cases except cases of like character and
cases under section 10(1) of the Act.
The Regional Director may exercise
discretion to dispense with any portion
of the investigation described in this
section as appears necessary in consid-
eration of such factors as the amount
of time necessary to complete a full in-
vestigation, the nature of the proceed-
ing, and the public interest. After in-
vestigation, the case may be disposed
of through informal methods such as
withdrawal, dismissal, or settlement;
or the case may necessitate formal
methods of disposition. Some of the in-
formal methods of handling unfair
labor practice cases will be stated first.

§ 101.5 Withdrawal of charges.
If investigation reveals that there

has been no violation of the National
Labor Relations Act or the evidence is
insufficient to substantiate the charge,
the Regional Director recommends
withdrawal of the charge by the person
who filed. Withdrawal may also be re-
quested on the initiative of the com-
plainant. If the complainant accepts
the recommendation of the Regional
Director or requests withdrawal, the
respondent is immediately notified of
the withdrawal of the charge.

§ 101.6 Dismissal of charges and ap-
peals to the General Counsel.

If the complainant refuses to with-
draw the charge as recommended, the
Regional Director dismisses the
charge. The Regional Director there-
upon informs the parties of this sec-
tion, together with a simple statement
of the grounds therefor, and the com-
plainant’s right of appeal to the Gen-
eral Counsel in Washington, DC, within
14 days. If the complainant appeals to
the General Counsel, the entire file in
the case is sent to Washington, DC,
where the case is fully reviewed by the
General Counsel with staff assistance.
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Oral presentation of the appeal issues
may be permitted a party on timely
written request, in which event the
other parties are notified and afforded
a like opportunity at another appro-
priate time. Following such review, the
General Counsel may sustain the Re-
gional Director’s dismissal, stating the
grounds of affirmance, or may direct
the Regional Director to take further
action.

§ 101.7 Settlements.
Before any complaint is issued or

other formal action taken, the Re-
gional Director affords an opportunity
to all parties for the submission and
consideration of facts, argument, offers
of settlement, or proposals of adjust-
ment, except where time, the nature of
the proceeding, and the public interest
do not permit. Normally prehearing
conferences are held, the principal pur-
pose of which is to discuss and explore
such submissions and proposals of ad-
justment. The Regional Office provides
Board-prepared forms for such
settlment agreements, as well as print-
ed notices for posting by the respond-
ent. These agreements, which are sub-
ject to the approval of the Regional Di-
rector, provide for an appeal to the
General Counsel, as described in § 101.6,
by a complainant who will not join in
a settlement or adjustment deemed
adequate by the Regional Director.
Proof of compliance is obtained by the
Regional Director before the case is
closed. If the respondent fails to per-
form the obligations under the infor-
mal agreement, the Regional Director
may determine to institute formal pro-
ceedings.

§ 101.8 Complaints.
If the charge appears to have merit

and efforts to dispose of it by informal
adjustment are unsuccessful, the Re-
gional Director institutes formal ac-
tion by issuance of a complaint and no-
tice of hearing. In certain types of
cases, involving novel and complex
issues, the Regional Director, at the
discretion of the General Counsel, must
submit the case for advice from the
General Counsel before issuing a com-
plaint. The complaint, which is served
on all parties, sets forth the facts upon
which the Board bases its jurisidiction

and the facts relating to the alleged
violations of law by the respondent.
The respondent must file an answer to
the complaint within 14 days of its re-
ceipt, setting forth a statement of its
defense.

§ 101.9 Settlement after issuance of
complaint.

(a) Even though formal proceedings
have begun, the parties again have full
opportunity at every stage to dispose
of the case by amicable adjustment and
in compliance with the law. Thus, after
the complaint has been issued and a
hearing scheduled or commenced, the
attorney in charge of the case and the
Regional Director afford all parties
every opportunity for the submission
and consideration of facts, argument,
offers of settlement, or proposals of ad-
justment, except where time, the na-
ture of the proceeding, and the public
interest do not permit.

(b)(1) After the issuance of a com-
plaint, the Agency favors a formal set-
tlement agreement, which is subject to
the approval of the Board in Washing-
ton, DC. In such an agreement, the par-
ties agree to waive their right to hear-
ing and agree further that the Board
may issue an order requiring the re-
spondent to take action appropriate to
the terms of the settlement. Ordinarily
the formal settlement agreement also
contains the respondent’s consent to
the Board’s application for the entry of
a judgment by the appropriate circuit
court of appeals enforcing the Board’s
order.

(2) In some cases, however, the Re-
gional Director, who has authority to
withdraw the complaint before the
hearing (§ 102.18), may conclude that an
informal settlement agreement of the
type described in § 101.7 is appropriate.
Such agreement is not subject to ap-
proval by the Board and does not pro-
vide for a Board order. It provides for
the withdrawal of the complaint.

(c)(1) If after issuance of a complaint
but before opening of the hearing, the
charging party will not join in a settle-
ment tentatively agreed upon by the
Regional Director, the respondent, and
any other parties whose consent may
be required, the Regional Director
serves a copy of the proposed settle-
ment agreement on the charging party
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with a brief written statement of the
reasons for proposing its approval.
Within 7 days after service of these
documents, the charging party may file
with the Regional Director a written
statement of any objections to the pro-
posed settlement. Such objections will
be considered by the Regional Director
in determining whether to approve the
proposed settlement. If the settlement
is approved by the Regional Director
notwithstanding the objections, the
charging party is so informed and pro-
vided a brief written statement of the
reasons for the approval.

(2) If the settlement agreement ap-
proved by the Regional Director is a
formal one, providing for the entry of a
Board order, the settlement agreement
together with the charging party’s ob-
jections and the Regional Director’s
written statements are submitted to
Washington, DC, where they are re-
viewed by the General Counsel. If the
General Counsel decides to approve the
settlement agreement, the charging
party is so informed and the agreement
and accompanying documents are sub-
mitted to the Board, upon whose ap-
proval the settlement is contingent.
Within 7 days after service of notice of
submission of the settlement agree-
ment to the Board, the charging party
may file with the Board in Washington,
DC, a further statement in support of
objections to the settlement agree-
ment.

(3) If the settlement agreement ap-
proved by the Regional Director is an
informal one, providing for the with-
drawal of the complaint, the charging
party may appeal the Regional Direc-
tor’s action to the General Counsel, as
provided in § 102.19 of the Board’s Rules
and Regulations.

(d)(1) If the settlement occurs after
the opening of the hearing and before
issuance of the administrative law
judge’s decision and there is an all-
party informal settlement, the request
for withdrawal of the complaint must
be submitted to the administrative law
judge for approval. If the all-party set-
tlement is a formal one, final approval
must come from the Board. If any
party will not join in the settlement
agreed to by the other parties, the ad-
ministrative law judge will give such
party an opportunity to state on the

record or in writing its reasons for op-
posing the settlement.

(2) If the administrative law judge
decides to accept or reject the proposed
settlement, any party aggrieved by
such ruling may ask for leave to appeal
to the Board as provided in § 102.26.

(e)(1) In the event the respondent
fails to comply with the terms of a set-
tlement stipulation, upon which a
Board order and court judgment are
based, the Board may petition the
court to adjudge the respondent in con-
tempt. If the respondent refuses to
comply with the terms of a settlement
stipulation providing solely for the
entry of a Board order, the Board may
petition the court for enforcement of
its order pursuant to section 10 of the
National Labor Relations Act.

(2) In the event the respondent fails
to comply with the terms of an infor-
mal settlement agreement, the Re-
gional Director may set the agreement
aside and institute further proceedings.

§ 101.10 Hearings.
(a) Except in extraordinary situa-

tions the hearing is open to the public
and usually conducted in the Region
where the charge originated. A duly
designated administrative law judge
presides over the hearing. The Govern-
ment’s case is conducted by an attor-
ney attached to the Board’s Regional
Office, who has the responsibility of
presenting the evidence in support of
the complaint. The rules of evidence
applicable in the district courts of the
United States under the Rules of Civil
Procedure adopted by the Supreme
Court are, so far as practicable, con-
trolling. Counsel for the General Coun-
sel, all parties to the proceeding, and
the administrative law judge have the
power to call, examine, and cross-ex-
amine witnesses and to introduce evi-
dence into the record. They may also
submit briefs, engage in oral argument,
and submit proposed findings and con-
clusions to the administrative law
judge. The attendance and testimony
of witnesses and the production of evi-
dence material to any matter under in-
vestigation may be compelled by sub-
poena.

(b) The functions of all administra-
tive law judges and other Board agents
or employees participating in decisions
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in conformity with section 8 of the Ad-
ministrative Procedure Act (5 U.S.C.
557) are conducted in an impartial man-
ner and any such administrative law
judge, agent, or employee may at any
time withdraw if he or she deems him-
self or herself disqualified because of
bias or prejudice. The Board’s attorney
has the burden of proof of violations of
section 8 of the National Labor Rela-
tions Act and section 222(f) of the Tele-
graph Merger Act. In connection with
hearings subject to the provisions of
section 7 of the Administrative Proce-
dure Act (5 U.S.C. 556):

(1) No sanction is imposed or rule or
order issued except upon consideration
of the whole record or such portions
thereof as may be cited by any party
and as supported by and in accordance
with the preponderance of the reliable,
probative, and substantial evidence.

(2) Every party has the right to
present its case or defense by oral or
documentary evidence, to submit re-
buttal evidence, and to conduct such
cross-examination as may be required
for a full and true disclosure of the
facts.

(3) Where any decision rests on offi-
cial notice of a material fact not ap-
pearing in the evidence in the record,
any party is on timely request afforded
a reasonable opportunity to show the
contrary.

(4) Subject to the approval of the ad-
ministrative law judge, all parties to
the proceeding voluntarily may enter
into a stipulation dispensing with a
verbatim written transcript of record
of the oral testimony adduced at the
hearing and providing for the waiver by
the respective parties of their right to
file with the Board exceptions to the
findings of fact (but not to conclusions
of law or recommended orders) in the
administrative law judge’s decision.

§ 101.11 Administrative law judge’s de-
cision.

(a) At the conclusion of the hearing
the administrative law judge prepares
a decision stating findings of fact and
conclusions, as well as the reasons for
the determinations on all material
issues, and making recommendations
as to action which should be taken in
the case. The administrative law judge
may recommend dismissal or sustain

the complaint, in whole or in part, and
recommend that the respondent cease
and desist from the unlawful acts found
and take action to remedy their ef-
fects.

(b) The administrative law judge’s
decision is filed with the Board in
Washington, DC, and copies are simul-
taneously served on each of the parties.
At the same time the Board, through
its Executive Secretary, issues and
serves on each of the parties an order
transferring the case to the Board. The
parties may accept and comply with
the administrative law judge’s rec-
ommended order, which, in the absence
of exceptions, shall become the order of
the Board. Or, the parties or counsel
for the Board may file exceptions to
the administrative law judge’s decision
with the Board. Whenever any party
files exceptions, any other party may
file an answering brief limited to ques-
tions raised in the exceptions and/or
may file cross-exceptions relating to
any portion of the administrative law
judge’s decision. Cross-exceptions may
be filed only by a party who has not
previously filed exceptions. Whenever
any party files cross-exceptions, any
other party may file an answering brief
to the cross-exceptions. The parties
may request permission to appear and
argue orally before the Board in Wash-
ington, DC. They may also submit pro-
posed findings and conclusions to the
Board.

§ 101.12 Board decision and order.
(a) If any party files exceptions to

the administrative law judge’s deci-
sion, the Board, with the assistance of
the staff counsel to each Board Member
who function in much the same manner
as law clerks do for judges, reviews the
entire record, including the adminis-
trative law judge’s decision and rec-
ommendations, the exceptions thereto,
the complete transcript of evidence,
and the exhibits, briefs, and argu-
ments. The Board does not consult
with members of the administrative
law judge’s staff of the division of
judges or with any agent of the General
Counsel in its deliberations. It then
issues its decision and order in which it
may adopt, modify, or reject the find-
ings and recommendations of the ad-
ministrative law judge. The decision
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and order contains detailed findings of
fact, conclusions of law, and basic rea-
sons for decision on all material issues
raised, and an order either dismissing
the complaint in whole or in part or re-
quiring the respondent to cease and de-
sist from its unlawful practices and to
take appropriate affirmative action.

(b) If no exceptions are filed, the ad-
ministrative law judge’s decision and
recommended order automatically be-
come the decision and order of the
Board pursuant to section 10(c) of the
Act. All objections and exceptions,
whether or not previously made during
or after the hearing, are deemed waived
for all purposes.

§ 101.13 Compliance with Board deci-
sion and order.

(a) Shortly after the Board’s decision
and order is issued the Director of the
Regional Office in which the charge
was filed communicates with the re-
spondent for the purpose of obtaining
compliance. Conferences may be held
to arrange the details necessary for
compliance with the terms of the
order.

(b) If the respondent effects full com-
pliance with the terms of the order, the
Regional Director submits a report to
that effect to Washington, DC, after
which the case may be closed. Despite
compliance, however, the Board’s order
is a continuing one; therefore, the clos-
ing of a case on compliance is nec-
essarily conditioned upon the contin-
ued observance of that order; and in
some cases it is deemed desirable, not-
withstanding compliance, to imple-
ment the order with an enforcing court
judgment. Subsequent violations of the
order may become the basis of further
proceedings.

§ 101.14 Judicial review of Board deci-
sion and order.

If the respondent does not comply
with the Board’s order, or the Board
deems it desirable to implement the
order with a court judgment, the Board
may petition the appropriate Federal
court for enforcement. Or, the respond-
ent or any person aggrieved by a final
order of the Board may petition the
circuit court of appeals to review and
set aside the Board’s order. If a peti-
tion for review is filed, the respondent

or aggrieved person must ensure that
the Board receives, by service upon its
Deputy Associate General Counsel of
the Appellate Court Branch, a court-
stamped copy of the petition with the
date of filing. Upon such review or en-
forcement proceedings, the court re-
views the record and the Board’s find-
ings and order and sustains them if
they are in accordance with the re-
quirements of law. The court may en-
force, modify, or set aside in whole or
in part the Board’s findings and order,
or it may remand the case to the Board
for further proceedings as directed by
the court. Following the court’s judg-
ment, either the Government or the
private party may petition the Su-
preme Court for review upon writ of
certiorari. Such applications for review
to the Supreme Court are handled by
the Board through the Solicitor Gen-
eral of the United States.

[53 FR 24440, June 29, 1988]

§ 101.15 Compliance with court judg-
ment.

After a Board order has been enforced
by a court judgment, the Board has the
responsibility of obtaining compliance
with that judgment. Investigation is
made by the Regional Office of the re-
spondent’s efforts to comply. If it finds
that the respondent has failed to live
up to the terms of the court’s judg-
ment, the General Counsel may, on be-
half of the Board, petition the court to
hold the respondent in contempt of
court. The court may order immediate
remedial action and impose sanctions
and penalties.

§ 101.16 Backpay proceedings.
(a) After a Board order directing the

payment of backpay has been issued or
after enforcement of such order by a
court judgment, if informal efforts to
dispose of the matter prove unsuccess-
ful, the Regional Director then has dis-
cretion to issue a ‘‘backpay specifica-
tion’’ in the name of the Board and a
notice of hearing before an administra-
tive law judge, both of which are served
on the parties involved. The specifica-
tion sets forth computations showing
gross and net backpay due and any
other pertinent information. The re-
spondent must file an answer within 21
days of the receipt of the specification,
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setting forth a particularized state-
ment of its defense.

(b) In the alternative, the Regional
Director, under the circumstances
specified above, may issue and serve on
the parties a notice of hearing only,
without a specification. Such notice
contains, in addition to the time and
place of hearing before an administra-
tive law judge, a brief statement of the
matters in controversy.

(c) The procedure before the adminis-
trative law judge or the Board, whether
initiated by the ‘‘backpay specifica-
tion’’ or by notice of hearing without
backpay specification, is substantially
the same as that described in §§ 101.10
to 101.14, inclusive.

Subpart C—Representation Cases
Under Section 9(c) of the Act
and Petitions for Clarification
of Bargaining Units and for
Amendment of Certifications
Under Section 9(b) of the Act

§ 101.17 Initiation of representation
cases and petitions for clarification
and amendment.

The investigation of the question as
to whether a union represents a major-
ity of an appropriate grouping of em-
ployees is initiated by the filing of a
petition by any person or labor organi-
zation acting on behalf of a substantial
number of employees or by an em-
ployer when one or more individuals or
labor organizations present a claim to
be recognized as the exclusive bargain-
ing representative. If there is a cer-
tified or currently recognized rep-
resentative, any employee, or group of
employees, or any individual or labor
organization acting in their behalf may
also file decertification petitions to
test the question of whether the cer-
tified or recognized agent is still the
representative of the employees. If
there is a certified or currently recog-
nized representative of a bargaining
unit and there is no question concern-
ing representation, a party may file a
petition for clarification of the bar-
gaining unit. If there is a unit covered
by a certification and there is no ques-
tion concerning representation, any
party may file a petition for amend-
ment to reflect changed circumstances,
such as changes in the name or affili-

ation of the labor organization in-
volved or in the name or location of
the employer involved. The petition
must be in writing and signed, and ei-
ther must be notarized or must contain
a declaration by the person signing it,
under the penalties of the Criminal
Code, that its contents are true and
correct to the best of his or her knowl-
edge and belief. It is filed with the Re-
gional Director for the Region in which
the proposed or actual bargaining unit
exists. Petition forms, which are sup-
plied by the Regional Office upon re-
quest, provide, among other things, for
a description of the contemplated or
existing appropriate bargaining unit,
the approximate number of employees
involved, and the names of all labor or-
ganizations which claim to represent
the employees. If a petition is filed by
a labor organization seeking certifi-
cation, or in the case of a petition to
decertify a certified or recognized bar-
gaining agent, the petitioner must sup-
ply, within 48 hours after filing but in
no event later than the last day on
which the petition might timely be
filed, evidence of representation. Such
evidence is usually in the form of
cards, which must be dated, authoriz-
ing the labor organization to represent
the employees or authorizing the peti-
tioner to file a decertification petition.
If a petition is filed by an employer,
the petitioner must supply, within 48
hours after filing, proof of demand for
recognition by the labor organization
named in the petition and, in the event
the labor organization named is the in-
cumbent representative of the unit in-
volved, a statement of the objective
considerations demonstrating reason-
able grounds for believing that the
labor organization has lost its majority
status.

§ 101.18 Investigation of petition.
(a) Upon receipt of the petition in the

Regional Office, it is docketed and as-
signed to a member of the staff, usu-
ally a field examiner, for investigation.
The field examiner conducts an inves-
tigation to ascertain (1) whether the
employer’s operations affect commerce
within the meaning of the Act, (2) the
appropriateness of the unit of employ-
ees for the purposes of collective bar-
gaining and the existence of a bona fide
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