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1 Procedure under sec. 10(j) to (l) of the Act
is governed by subparts F and G of this part.
Procedure for unfair labor practice cases and
representation cases under sec. 8(b)(7) of the
Act is governed by subpart D of this part.

§ 102.6 Administrative law judge; hear-
ing officer.

The term administrative law judge as
used herein shall mean the agent of the
Board conducting the hearing in an un-
fair labor practice or Telegraph Merger
Act proceeding. The term hearing offi-
cer as used herein shall mean the agent
of the Board conducting the hearing in
a proceeding under section 9 or in a dis-
pute proceeding under section 10(k) of
the Act.

§ 102.7 State.
The term State as used herein shall

include the District of Columbia and
all States, Territories, and possessions
of the United States.

§ 102.8 Party.
The term party as used herein shall

mean the regional director in whose re-
gion the proceeding is pending and any
person named or admitted as a party,
or properly seeking and entitled as of
right to be admitted as a party, in any
Board proceeding, including, without
limitation, any person filing a charge
or petition under the act, any person
named as respondent, as employer, or
as party to a contract in any proceed-
ing under the act, and any labor orga-
nization alleged to be dominated, as-
sisted, or supported in violation of sec-
tion 8(a)(1) or 8(a)(2) of the Act; but
nothing herein shall be construed to
prevent the Board or its designated
agent from limiting any party to par-
ticipate in the proceedings to the ex-
tent of his interest only.

Subpart B—Procedure Under Sec-
tion 10 (a) to (i) of the Act for
the Prevention of Unfair Labor
Practices 1

CHARGE

§ 102.9 Who may file; withdrawal and
dismissal.

A charge that any person has en-
gaged in or is engaging in any unfair
labor practice affecting commerce may

be made by any person. Any such
charge may be withdrawn, prior to the
hearing, only with the consent of the
regional director with whom such
charge was filed; at the hearing and
until the case has been transferred to
the Board pursuant to § 102.45, upon
motion, with the consent of the admin-
istrative law judge designated to con-
duct the hearing; and after the case has
been transferred to the Board pursuant
to § 102.45, upon motion, with the con-
sent of the Board. Upon withdrawal of
any charge, any complaint based there-
on shall be dismissed by the regional
director issuing the complaint, the ad-
ministrative law judge designated to
conduct the hearing, or the Board.

§ 102.10 Where to file.

Except as provided in § 102.33 such
charge shall be filed with the regional
director for the region in which the al-
leged unfair labor practice has oc-
curred or is occurring. A charge alleg-
ing that an unfair labor practice has
occurred or is occurring in two or more
regions may be filed with the regional
director for any of such regions.

§ 102.11 Forms; jurat; or declaration.

Such charges shall be in writing and
signed, and either shall be sworn to be-
fore a notary public, Board agent, or
other person duly authorized by law to
administer oaths and take acknowledg-
ments or shall contain a declaration by
the person signing it, under the pen-
alty of perjury that its contents are
true and correct (see 28 U.S.C. 1746). An
original and four copies of such charge
shall be filed together with one copy
for each additional charged party
named. A party filing a charge by fac-
simile pursuant to § 102.114(f) shall also
file an original for the Agency’s
records, but failure to do so shall not
affect the validity of the filing by fac-
simile, if otherwise proper. In addition,
extra copies need not be filed if the fil-
ing is by facsimile pursuant to
§ 102.114(f).

[60 FR 56234, Nov. 8, 1995]

§ 102.12 Contents.

Such charge shall contain the follow-
ing:

VerDate 25<JUN>98 10:38 Jul 14, 1998 Jkt 179108 PO 00000 Frm 00031 Fmt 8010 Sfmt 8010 Y:\SGML\179108T.XXX pfrm01 PsN: 179108T



38

29 CFR Ch. I (7–1–98 Edition)§ 102.13

(a) The full name and address of the
person making the charge.

(b) If the charge is filed by a labor or-
ganization, the full name and address
of any national or international labor
organization of which it is an affiliate
or constituent unit.

(c) The full name and address of the
person against whom the charge is
made (hereinafter referred to as the
‘‘respondent’’).

(d) A clear and concise statement of
the facts constituting the alleged un-
fair labor practices affecting com-
merce.

§ 102.13 [Reserved]

§ 102.14 Service of charge.
(a) Charging party’s obligation to serve;

methods of service. Upon the filing of a
charge, the charging party shall be re-
sponsible for the timely and proper
service of a copy thereof upon the per-
son against whom such charge is made.
Service may be made personally, or by
registered mail, certified mail, regular
mail, or private delivery service. With
the permission of the person receiving
the charge, service may be made by
facsimile transmission or by any other
agreed-upon method.

(b) Service as courtesy by Regional Di-
rector. The Regional Director will, as a
matter of courtesy, cause a copy of
such charge to be served by regular
mail on the person against whom the
charge is made. Such charges may,
with the permission of the person re-
ceiving the charge, be served by the
Regional Director by facsimile trans-
mission. In this event the receipt print-
ed upon the Agency’s copy by the
Agency’s own facsimile machine, show-
ing the phone number to which the
charge was transmitted and the date
and time of receipt shall be proof of
service of the same. However, whether
serving by facsimile, by regular mail,
or otherwise, the Regional Director
shall not be deemed to assume respon-
sibility for such service.

(c) Date of service of charge. In the
case of service of a charge by mail or
private delivery service, the date of
service is the date of deposit with the
post office or other carrier. In the case
of service by other methods, including
hand delivery or facsimile trans-

mission, the date of service is the date
of receipt.

[60 FR 56235, Nov. 8, 1995]

COMPLAINT

§ 102.15 When and by whom issued;
contents; service.

After a charge has been filed, if it ap-
pears to the regional director that for-
mal proceedings in respect thereto
should be instituted, he shall issue and
cause to be served on all other parties
a formal complaint in the name of the
Board stating the unfair labor prac-
tices and containing a notice of hear-
ing before an administrative law judge
at a place therein fixed and at a time
not less than 14 days after the service
of the complaint. The complaint shall
contain:

(a) A clear and concise statement of
the facts upon which assertion of juris-
diction by the Board is predicated, and

(b) A clear and concise description of
the acts which are claimed to con-
stitute unfair labor practices, where
known, the approximate dates and
places of such acts and the names of re-
spondent’s agents or other representa-
tives by whom committed.

[51 FR 23745, July 1, 1986]

§ 102.16 Hearing; change of date or
place.

(a) Upon his own motion or upon
proper cause shown by any other party,
the Regional Director issuing the com-
plaint may extend the date of such
hearing or may change the place at
which it is to be held, except that the
authority of the Regional Director to
extend the date of a hearing shall be
limited to the following circumstances:

(1) Where all parties agree or no
party objects to extension of the date
of hearing;

(2) Where a new charge or charges
have been filed which, if meritorious,
might be appropriate for consolidation
with the pending complaint;

(3) Where negotiations which could
lead to settlement of all or a portion of
the complaint are in progress;

(4) Where issues related to the com-
plaint are pending before the General
Counsel’s Division of Advice or Office
of Appeals; or
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(5) Where more than 21 days remain
before the scheduled date of hearing.

(b) In circumstances other than those
set forth in subsection (a) of this sec-
tion, motions to reschedule the hearing
should be filed with the Division of
Judges in accordance with § 102.24(a).
When a motion to reschedule has been
granted, the Regional Director issuing
the complaint shall retain the author-
ity to order a new date for hearing and
retain the responsibility to make the
necessary arrangements for conducting
such hearing, including its location
and the transcription of the proceed-
ings.

[54 FR 51197, Dec. 13, 1989; 54 FR 52506, Dec.
21, 1989]

§ 102.17 Amendment.
Any such complaint may be amended

upon such terms as may be deemed
just, prior to the hearing, by the re-
gional director issuing the complaint;
at the hearing and until the case has
been transferred to the Board pursuant
to § 102.45, upon motion, by the admin-
istrative law judge designated to con-
duct the hearing; and after the case has
been transferred to the Board pursuant
to § 102.45, at any time prior to the
issuance of an order based thereon,
upon motion, by the Board.

§ 102.18 Withdrawal.
Any such complaint may be with-

drawn before the hearing by the re-
gional director on his own motion.

§ 102.19 Appeal to the general counsel
from refusal to issue or reissue.

(a) If, after the charge has been filed,
the regional director declines to issue a
complaint or, having withdrawn a com-
plaint pursuant to § 102.18, refuses to
reissue it, the regional director shall so
advise the parties in writing, accom-
panied by a simple statement of the
procedural or other grounds for his ac-
tion. The person making the charge
may obtain a review of such action by
filing an appeal with the general coun-
sel in Washington, DC, and filing a
copy of the appeal with the regional di-
rector, within 14 days from the service
of the notice of such refusal to issue or
reissue by the regional director, except
as a shorter period is provided by
§ 102.81. If an appeal is taken the person

doing so should notify all other parties
of his action, but any failure to give
such notice shall not affect the validity
of the appeal. The appeal shall contain
a complete statement setting forth the
facts and reasons upon which it is
based. A request for an extension of
time to file an appeal shall be in writ-
ing and be received by the general
counsel, and a copy of such request
filed with the regional director, prior
to the expiration of the filing period.
Copies of the acknowledgment of the
filing of an appeal and of any ruling on
a request for an extension of time for
the filing of an appeal shall be served
on all parties. Consideration of an ap-
peal untimely filed is within the dis-
cretion of the general counsel upon
good cause shown.

(b) Oral presentation in Washington,
DC, of the appeal issues may be per-
mitted a party on written request
made within 4 days after service of ac-
knowledgment of the filing of an ap-
peal. In the event such request is
granted, the other parties shall be noti-
fied and afforded, without additional
request, a like opportunity at another
appropriate time.

(c) The general counsel may sustain
the regional director’s refusal to issue
or reissue a complaint, stating the
grounds of his affirmance, or may di-
rect the regional director to take fur-
ther action; the general counsel’s deci-
sion shall be served on all the parties.
A motion for reconsideration of the de-
cision must be filed within 14 days of
service of the decision, except as here-
inafter provided, and shall state with
particularity the error requiring recon-
sideration. A motion for reconsider-
ation based upon newly discovered evi-
dence which has become available only
since the decision on appeal shall be
filed promptly on discovery of such evi-
dence. Motions for reconsideration of a
decision previously reconsidered will
not be entertained, except in unusual
situations where the moving party can
establish that new evidence has been
discovered which could not have been
discovered by diligent inquiry prior to
the first reconsideration.

[32 FR 9548, July 1, 1967, as amended at 51 FR
23746, July 1, 1986]
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ANSWER

§ 102.20 Answer to complaint; time for
filing; contents; allegations not de-
nied deemed admitted.

The respondent shall, within 14 days
from the service of the complaint, file
an answer thereto. The respondent
shall specifically admit, deny, or ex-
plain each of the facts alleged in the
complaint, unless the respondent is
without knowledge, in which case the
respondent shall so state, such state-
ment operating as a denial. All allega-
tions in the complaint, if no answer is
filed, or any allegation in the com-
plaint not specifically denied or ex-
plained in an answer filed, unless the
respondent shall state in the answer
that he is without knowledge, shall be
deemed to be admitted to be true and
shall be so found by the Board, unless
good cause to the contrary is shown.

[51 FR 23746, July 1, 1986]

§ 102.21 Where to file; service upon the
parties; form.

An original and four copies of the an-
swer shall be filed with the Regional
Director issuing the complaint. Imme-
diately upon the filing of his answer,
respondent shall serve a copy thereof
on the other parties. An answer of a
party represented by counsel or non-at-
torney representative shall be signed
by at least one such attorney or non-
attorney representative of record in
his/her individual name, whose address
shall be stated. A party who is not rep-
resented by an attorney or non-attor-
ney representative shall sign his/her
answer and state his/her address. Ex-
cept when otherwise specifically pro-
vided by rule or statute, an answer
need not be verified or accompanied by
affidavit. The signature of the attorney
or non-attorney party representative
constitutes a certificate by him/her
that he/she has read the answer; that
to the best of his/her knowledge, infor-
mation, and belief there is good ground
to support it; and that it is not inter-
posed for delay. If an answer is not
signed or is signed with intent to de-
feat the purpose of this section, it may
be stricken as sham and false and the
action may proceed as though the an-
swer had not been served. For a willful
violation of this section an attorney or

non-attorney party representative may
be subjected to appropriate discipli-
nary action. Similar action may be
taken if scandalous or indecent matter
is inserted.

[61 FR 65331, Dec. 12, 1996]

§ 102.22 Extension of time for filing.

Upon his own motion or upon proper
cause shown by any other party the re-
gional director issuing the complaint
may by written order extend the time
within which the answer shall be filed.

§ 102.23 Amendment.

The respondent may amend his an-
swer at any time prior to the hearing.
During the hearing or subsequent
thereto, he may amend his answer in
any case where the complaint has been
amended, within such period as may be
fixed by the administrative law judge
or the Board. Whether or not the com-
plaint has been amended, the answer
may, in the discretion of the adminis-
trative law judge or the Board, upon
motion, be amended upon such terms
and within such periods as may be
fixed by the administrative law judge
or the Board.

MOTIONS

(49 Stat. 449; 29 U.S.C. 151–166, as amended by
(61 Stat. 136; 29 U.S.C. Sup. 151–167), (65 Stat.
601; 29 U.S.C. 158, 159, 168), (73 Stat. 519; 29
U.S.C. 141–168), (88 Stat. 395–397; 29 U.S.C. 152,
158, 169, 183))

§ 102.24 Motions; where to file; con-
tents; service on other parties;
promptness in filing and response;
summary judgment procedures.

(a) All motions under § 102.22 and
102.29 made prior to the hearing shall
be filed in writing with the Regional
Director issuing the complaint. All mo-
tions for summary judgment or dismis-
sal made prior to the hearing shall be
filed in writing with the Board pursu-
ant to the provisions of § 102.50. All
other motions made prior to the hear-
ing, including motions to reschedule
the hearing under circumstances other
than those set forth in § 102.16(a), shall
be filed in writing with the chief ad-
ministrative law judge in Washington,
DC, with the associate chief judge in
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San Francisco, California, with the as-
sociate chief judge in New York, New
York, or with the associate chief judge
in Atlanta, Georgia, as the case may
be. All motions made at the hearing
shall be made in writing to the admin-
istrative law judge or stated orally on
the record. All motions filed subse-
quent to the hearing, but before the
transfer of the case to the Board pursu-
ant to § 102.45, shall be filed with the
administrative law judge, care of the
chief administrative law judge in
Washington, DC, the associate chief
judge in San Francisco, California, the
associate chief judge in New York, New
York, or the associate chief judge in
Atlanta, Georgia, as the case may be.
Motions shall briefly state the order or
relief applied for and the grounds
therefor. All motions filed with a Re-
gional Director or an administrative
law judge as set forth above shall be
filed therewith by transmitting three
copies thereof together with an affida-
vit of service on the parties. All mo-
tions filed with the Board, including
motions for summary judgment or dis-
missal, shall be filed with the Execu-
tive Secretary of the Board in Wash-
ington, DC, by transmitting eight cop-
ies thereof together with an affidavit of
service on the parties. Unless otherwise
provided in these rules, motions and re-
sponses thereto shall be filed promptly
and within such time as not to delay
the proceeding.

(b) All motions for summary judg-
ment or dismissal shall be filed with
the Board no later than 28 days prior to
the scheduled hearing. Where no hear-
ing is scheduled, or where the hearing
is scheduled less than 28 days after the
date for filing an answer to the com-
plaint or compliance specification,
whichever is applicable, the motion
shall be filed promptly. Upon receipt of
the motion, the Board may deny the
motion or issue a notice to show cause
why the motion should not be granted.
If a notice to show cause is issued, the
hearing, if scheduled, will normally be
postponed indefinitely. If a party de-
sires to file an opposition to the mo-
tion prior to issuance of the notice to
show cause in order to prevent post-
ponement of the hearing, it may do so;
Provided however, That any such oppo-
sition shall be filed no later than 21

days prior to the hearing. If a notice to
show cause is issued, an opposing party
may file a response thereto notwith-
standing any opposition it may have
filed prior to issuance of the notice.
The time for filing the response shall
be fixed in the notice to show cause. It
is not required that either the opposi-
tion or the response be supported by af-
fidavits or other documentary evidence
showing that there is a genuine issue
for hearing. The Board in its discretion
may deny the motion where the motion
itself fails to establish the absence of a
genuine issue, or where the opposing
party’s pleadings, opposition and/or re-
sponse indicate on their face that a
genuine issue may exist. If the oppos-
ing party files no opposition or re-
sponse, the Board may treat the mo-
tion as conceded, and summary judg-
ment or dismissal, if appropriate, shall
be entered.

[54 FR 38516, Sept. 19, 1989, as amended at 54
FR 51197, Dec. 13, 1989; 62 FR 1668, Jan. 13,
1997]

§ 102.25 Ruling on motions.

An administrative law judge des-
ignated by the chief administrative law
judge, by the associate chief judge in
San Francisco, California, by the asso-
ciate chief judge in New York, New
York, or by the associate chief judge in
Atlanta, Georgia, as the case may be,
shall rule on all prehearing motions
(except as provided in §§ 102.16, 102.22,
102.29, and 102.50), and all such rulings
and orders shall be issued in writing
and a copy served on each of the par-
ties. The administrative law judge des-
ignated to conduct the hearing shall
rule on all motions after opening of the
hearing (except as provided in § 102.47),
and any orders in connection there-
with, if announced at the hearing, shall
be stated orally on the record; in all
other cases the administrative law
judge shall issue such rulings and or-
ders in writing and shall cause a copy
of the same to be served on each of the
parties, or shall make his ruling in his
decision. Whenever the administrative
law judge has reserved his ruling on
any motion, and the proceeding is
thereafter transferred to and continued
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before the Board pursuant to § 102.50,
the Board shall rule on such motion.

(49 Stat. 449; 29 U.S.C. 151–166, as amended by
(61 Stat. 136; 29 U.S.C. Sup. 151–167), (65 Stat.
601; 29 U.S.C. 158, 159, 168), (73 Stat. 519; 29
U.S.C. 141–168), (88 Stat. 395–397; 29 U.S.C. 152,
158, 169, 183))

[45 FR 51193, Aug. 1, 1980, as amended at 62
FR 1668, Jan. 13, 1997]

§ 102.26 Motions, rulings, and orders
part of the record; rulings not to be
appealed directly to the Board
without special permission; re-
quests for special permission to ap-
peal.

All motions, rulings, and orders shall
become a part of the record, except
that rulings on motions to revoke sub-
poenas shall become a part of the
record only upon the request of the
party aggrieved thereby as provided in
§ 102.31. Unless expressly authorized by
the Rules and Regulations, rulings by
the regional director or by the admin-
istrative law judge on motions and/or
by the administrative law judge on ob-
jections, and orders in connection
therewith, shall not be appealed di-
rectly to the Board except by special
permission of the Board, but shall be
considered by the Board in reviewing
the record if exception to the ruling or
order is included in the statement of
exceptions filed with the Board pursu-
ant to § 102.46. Requests to the Board
for special permission to appeal from a
ruling of the regional director or of the
administrative law judge, together
with the appeal from such ruling, shall
be filed promptly, in writing, and shall
briefly state the reasons special per-
mission should be granted and the
grounds relied on for the appeal. The
moving party shall immediately serve
a copy of the request for special per-
mission and of the appeal on the other
parties and, if the request involves a
ruling by an administrative law judge,
on the administrative law judge. Any
statement in opposition or other re-
sponse to the request and/or to the ap-
peal shall be filed promptly, in writing,
and shall be served immediately on the
other parties and on the administrative
law judge, if any. If the Board grants
the request for special permission to

appeal, it may proceed forthwith to
rule on the appeal.

[47 FR 40770, Sept. 15, 1982]

§ 102.27 Review of granting of motion
to dismiss entire complaint; reopen-
ing of the record.

If any motion in the nature of a mo-
tion to dismiss the complaint in its en-
tirety is granted by the administrative
law judge before filing his decision, any
party may obtain a review of such ac-
tion by filing a request therefor with
the Board in Washington, DC, stating
the grounds for review, and imme-
diately on such filing shall serve a copy
thereof on the regional director and on
the other parties. Unless such request
for review is filed within 28 days from
the date of the order of dismissal, the
case shall be closed.

[51 FR 23746, July 1, 1986]

§ 102.28 Filing of answer or other par-
ticipation in proceedings not a
waiver of rights.

The right to make motions or to
make objections to rulings upon mo-
tions shall not be deemed waived by
the filing of an answer or by other par-
ticipation in the proceedings before the
administrative law judge or the Board.

[45 FR 51192, Aug. 1, 1980]

INTERVENTION

§ 102.29 Intervention; requisites; rul-
ings on motions to intervene.

Any person desiring to intervene in
any proceeding shall file a motion in
writing or, if made at the hearing, may
move orally on the record, stating the
grounds upon which such person claims
an interest. Prior to the hearing, such
a motion shall be filed with the re-
gional director issuing the complaint;
during the hearing such motion shall
be made to the administrative law
judge. An original and four copies of
written motions shall be filed. Imme-
diately upon filing such motion, the
moving party shall serve a copy thereof
upon each of the other parties. The re-
gional director shall rule upon all such
motions filed prior to the hearing, and
shall cause a copy of said rulings to be
served upon each of the other parties,
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or may refer the motion to the admin-
istrative law judge for ruling. The ad-
ministrative law judge shall rule upon
all such motions made at the hearing
or referred to him by the regional di-
rector, in the manner set forth in
§ 102.25. The regional director or the ad-
ministrative law judge, as the case
may be, may by order permit interven-
tion in person or by counsel or other
representative to such extent and upon
such terms as he may deem proper.

WITNESSES, DEPOSITIONS, AND
SUBPOENAS

§ 102.30 Examination of witnesses;
deposition.

Witnesses shall be examined orally
under oath, except that for good cause
shown after the issuance of a com-
plaint, testimony may be taken by dep-
osition.

(a) Applications to take depositions
shall be in writing setting forth the
reasons why such depositions should be
taken, the name and post office address
of the witness, the matters concerning
which it is expected the witness will
testify, and the time and place pro-
posed for the taking of the deposition,
together with the name and address of
the person before whom it is desired
that the deposition be taken (for the
purposes of this section hereinafter re-
ferred to as the ‘‘officer’’). Such appli-
cation shall be made to the regional di-
rector prior to the hearing, and to the
administrative law judge during and
subsequent to the hearing but before
transfer of the case to the Board pursu-
ant to § 102.45 or § 102.50. Such applica-
tion shall be served upon the regional
director or the administrative law
judge, as the case may be, and upon all
other parties, not less than 7 days
(when the deposition is to be taken
within the continental United States)
and 15 days (if the deposition is to be
taken elsewhere) prior to the time
when it is desired that the deposition
be taken. The regional director or ad-
ministrative law judge, as the case
may be, shall upon receipt of the appli-
cation, if in his discretion good cause
has been shown, make and serve upon
the parties an order which will specify
the name of the witness whose deposi-
tion is to be taken and the time, the

place, and the designation of the offi-
cer before whom the witness is to tes-
tify, who may or may not be the same
officer as that specified in the applica-
tion. Such order shall be served upon
all the other parties by the regional di-
rector or upon all parties by the ad-
ministrative law judge.

(b) Such deposition may be taken be-
fore any officer authorized to admin-
ister oaths by the laws of the United
States or of the place where the exam-
ination is held, including any agent of
the Board authorized to administer
oaths. If the examination is held in a
foreign country, it may be taken before
any secretary of embassy or legation,
consul general, consul, vice consul, or
consular agent of the United States.

(c) At the time and place specified in
said order the officer designated to
take such deposition shall permit the
witness to be examined and cross-ex-
amined under oath by all the parties
appearing, and his testimony shall be
reduced to typewriting by the officer or
under his direction. All objections to
questions or evidence shall be deemed
waived unless made at the examina-
tion. The officer shall not have power
to rule upon any objections but he
shall note them upon the deposition.
The testimony shall be subscribed by
the witness in the presence of the offi-
cer who shall attach his certificate
stating that the witness was duly
sworn by him, that the deposition is a
true record of the testimony and exhib-
its given by the witness, and that said
officer is not of counsel or attorney to
any of the parties nor interested in the
event of the proceeding or investiga-
tion. If the deposition is not signed by
the witness because he is ill, dead, can-
not be found, or refuses to sign it, such
fact shall be included in the certificate
of the officer and the deposition may
then be used as fully as though signed.
The officer shall immediately deliver
an original and two copies of said tran-
script, together with his certificate, in
person or by registered or certified
mail to the regional director or the ad-
ministrative law judge, care of the
chief administrative law judge in
Washington, DC, the associate chief
judge, in San Francisco, California, the
associate chief judge in New York, New
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York, or the associate chief judge in
Atlanta, Georgia, as the case may be.

(d) The administrative law judge
shall rule upon the admissibility of the
deposition or any part thereof.

(e) All errors or irregularities in
compliance with the provisions of this
section shall be deemed waived unless
a motion to suppress the deposition or
some part thereof is made with reason-
able promptness after such defect is or,
with due diligence, might have been
ascertained.

(f) If the parties so stipulate in writ-
ing, depositions may be taken before
any person at any time or place, upon
any notice and in any manner, and
when so taken may be used like other
depositions.

(National Labor Relations Act approved July
5, 1935, 49 Stat. 449; 29 U.S.C. 151–166, as
amended by Act of June 23, 1947 (61 Stat. 136;
29 U.S.C. Sup. 151–167), Act of Oct. 22, 1951 (65
Stat. 601; 29 U.S.C. 158, 159, 168), Act of Sept.
14, 1959 (73 Stat. 519; 29 U.S.C. 141–168), and
Act of July 26, 1974 (88 Stat. 395–397; 29 U.S.C.
152, 158, 169, 183))

[24 FR 9102, Nov. 7, 1959, as amended at 45 FR
37425, June 3, 1980; 45 FR 51193, Aug. 1, 1980;
62 FR 1668, Jan. 13, 1997]

§ 102.31 Issuance of subpoenas; peti-
tions to revoke subpoenas; rulings
on claim of privilege against self-in-
crimination; subpoena enforcement
proceedings; right to inspect and
copy data.

(a) The Board, or any Member there-
of, shall, on the written application of
any party, forthwith issue subpoenas
requiring the attendance and testi-
mony of witnesses and the production
of any evidence, including books,
records, correspondence, or documents,
in their possession or under their con-
trol. The Executive Secretary shall
have the authority to sign and issue
any such subpoenas on behalf of the
Board or any Member thereof. Applica-
tions for subpoenas, if filed prior to the
hearing, shall be filed with the Re-
gional Director. Applications for sub-
poenas filed during the hearing shall be
filed with the administrative law
judge. Either the Regional Director or
the administrative law judge, as the
case may be, shall grant the applica-
tion on behalf of the Board or any
Member thereof. Applications for sub-

poenas may be made ex parte. The sub-
poena shall show on its face the name
and address of the party at whose re-
quest the subpoena was issued.

(b) Any person served with a sub-
poena, whether ad testificandum or
duces tecum, if he or she does not in-
tend to comply with the subpoena,
shall, within 5 days after the date of
service of the subpoena, petition in
writing to revoke the subpoena. The
date of service for purposes of comput-
ing the time for filing a petition to re-
voke shall be the date the subpoena is
received. All petitions to revoke sub-
poenas shall be served upon the party
at whose request the subpoena was
issued. Such petition to revoke, if
made prior to the hearing, shall be
filed with the regional director and the
regional director shall refer the peti-
tion to the administrative law judge or
the Board for ruling. Petitions to re-
voke subpoenas filed during the hear-
ing shall be filed with the administra-
tive law judge. Notice of the filing of
petitions to revoke shall be promptly
given by the regional director or the
administrative law judge, as the case
may be, to the party at whose request
the subpoena was issued. The adminis-
trative law judge or the Board, as the
case may be, shall revoke the subpoena
if in its opinion the evidence whose
production is required does not relate
to any matter under investigation or in
question in the proceedings or the sub-
poena does not describe with sufficient
particularity the evidence whose pro-
duction is required, or if for any other
reason sufficient in law the subpoena is
otherwise invalid. The administrative
law judge or the Board, as the case
may be, shall make a simple statement
of procedural or other grounds for the
ruling on the petition to revoke. The
petition to revoke, any answer filed
thereto, and any ruling thereon shall
not become part of the official record
except upon the request of the party
aggrieved by the ruling.

(c) With the approval of the Attorney
General of the United States, the
Board may issue an order requiring any
individual to give testimony or provide
other information at any proceeding
before the Board if, in the judgment of
the Board, (1) the testimony or other
information from such individual may
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be necessary to the public interest, and
(2) such individual has refused or is
likely to refuse to testify or provide
other information on the basis of his
privilege against selfincrimination. Re-
quests for the issuance of such an order
by the Board may be made by any
party. Prior to hearing, and after
transfer of the proceeding to the Board,
such requests shall be made to the
Board in Washington, DC, and the
Board shall take such action thereon
as it deems appropriate. During the
hearing, and thereafter while the pro-
ceeding is pending before the adminis-
trative law judge, such requests shall
be made to the administrative law
judge. If the administrative law judge
denies the request, his ruling shall be
subject to appeal to the Board in Wash-
ington, DC, in the manner and to the
extent provided in § 102.26 with respect
to rulings and orders by an administra-
tive law judge, except that requests for
permission to appeal in this instance
shall be filed within 24 hours of the ad-
ministrative law judge’s ruling. If no
appeal is sought within such time, or
the appeal is denied, the ruling of the
administrative law judge shall become
final and his denial shall become the
ruling of the Board. If the administra-
tive law judge deems the request appro-
priate, he shall recommend that the
Board seek the approval of the Attor-
ney General for the issuance of the
order, and the Board shall take such
action on the administrative law
judge’s recommendation as it deems
appropriate. Until the Board has issued
the requested order no individual who
claims the privilege against self-in-
crimination shall be required, or per-
mitted, to testify or to give other in-
formation respecting the subject mat-
ter of the claim.

(d) Upon the failure of any person to
comply with a subpoena issued upon
the request of a private party, the gen-
eral counsel shall, in the name of the
Board but on relation of such private
party, institute proceedings in the ap-
propriate district court for the enforce-
ment thereof, unless in the judgment of
the Board the enforcement of such sub-
poena would be inconsistent with law
and with the policies of the act. Nei-
ther the general counsel nor the Board
shall be deemed thereby to have as-

sumed responsibility for the effective
prosecution of the same before the
court.

(e) Persons compelled to submit data
or evidence at a public proceeding are
entitled to retain or, on payment of
lawfully prescribed costs, to procure
copies or transcripts of the data or evi-
dence submitted by them. Persons
compelled to submit data or evidence
in the nonpublic investigative stages of
proceedings may, for good cause, be
limited by the regional director to in-
spection of the official transcript of
their testimony, but shall be entitled
to make copies of documentary evi-
dence or exhibits which they have pro-
duced.

[24 FR 9102, Nov. 7, 1959, as amended at 35 FR
18797, Dec. 11, 1970; 62 FR 9931, Mar. 5, 1997]

§ 102.32 Payment of witness fees and
mileage; fees of persons taking
depositions.

Witnesses summoned before the trial
examiner shall be paid the same fees
and mileage that are paid witnesses in
the courts of the United States, and
witnesses whose depositions are taken
and the persons taking the same shall
severally be entitled to the same fees
as are paid for like services in the
courts of the United States. Witness
fees and mileage shall be paid by the
party at whose instance the witnesses
appear and the person taking the depo-
sition shall be paid by the party at
whose instance the deposition is taken.

TRANSFER, CONSOLIDATION, AND

SEVERANCE

§ 102.33 Transfer of charge and pro-
ceeding from region to region; con-
solidation of proceedings in same
region; severance.

(a) Whenever the general counsel
deems it necessary in order to effec-
tuate the purposes of the Act or to
avoid unnecessary costs or delay, he
may permit a charge to be filed with
him in Washington, DC, or may, at any
time after a charge has been filed with
a regional director pursuant to § 102.10,
order that such charge and any pro-
ceeding which may have been initiated
with respect thereto:
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(1) Be transferred to and continued
before him for the purpose of investiga-
tion or consolidation with any other
proceeding which may have been insti-
tuted in a regional office or with him;
or

(2) Be consolidated with any other
proceeding which may have been insti-
tuted in the same region; or

(3) Be transferred to and continued in
any other region for the purpose of in-
vestigation or consolidation with any
proceeding which may have been insti-
tuted in or transferred to such other
region; or

(4) Be severed from any other pro-
ceeding with which it may have been
consolidated pursuant to this section.

(b) The provisions of §§ 102.9 to 102.32,
inclusive, shall, insofar as applicable,
govern proceedings before the general
counsel pursuant to this section, and
the powers granted to regional direc-
tors in such provisions shall, for the
purpose of this section, be reserved to
and exercised by the general counsel.
After the transfer of any charge and
any proceeding which may have been
instituted with respect thereto from
one region to another pursuant to this
section, the provisions of this subpart
shall, insofar as applicable, govern
such charge and such proceeding as if
the charge had originally been filed in
the region to which the transfer is
made.

(c) The regional director may, prior
to hearing, exercise the powers in para-
graph (a)(2) and (4) of this section with
respect to proceedings pending in his
region.

(d) Motions to consolidate or sever
proceedings after issuance of complaint
shall be filed as provided in § 102.24 and
ruled upon as provided in § 102.25, ex-
cept that the regional director may
consolidate or sever proceedings prior
to hearing upon his own motion. Rul-
ings by the administrative law judge
upon motions to consolidate or sever
may be appealed to the Board as pro-
vided in § 102.26.

[32 FR 9549, July 1, 1967, as amended at 36 FR
9132, May 20, 1971]

HEARINGS

§ 102.34 Who shall conduct; to be pub-
lic unless otherwise ordered.

The hearing for the purpose of taking
evidence upon a complaint shall be
conducted by an administrative law
judge designated by the chief adminis-
trative law judge in Washington, DC,
or by the associate chief judge, San
Francisco, California, by the associate
chief judge in New York, New York, or
by the associate chief judge in Atlanta,
Georgia, as the case may be, unless the
Board or any member thereof presides.
At any time an administrative law
judge may be designated to take the
place of the administrative law judge
previously designated to conduct the
hearing. Such hearing shall be public
unless otherwise ordered by the Board
or the administrative law judge.

(49 Stat. 449; 29 U.S.C. 151–166, as amended by
(61 Stat. 136; 29 U.S.C. Sup. 151–167), (65 Stat.
601; 29 U.S.C. 158, 159, 168), (73 Stat. 519; 29
U.S.C. 141–168), (88 Stat. 395–397; 29 U.S.C. 152,
158, 169, 183))

[45 FR 51193, Aug. 1, 1980, as amended at 62
FR 1668, Jan. 13, 1997]

§ 102.35 Duties and powers of adminis-
trative law judges; assignment and
powers of settlement judges.

(a) It shall be the duty of the admin-
istrative law judge to inquire fully into
the facts as to whether the respondent
has engaged in or is engaging in an un-
fair labor practice affecting commerce
as set forth in the complaint or amend-
ed complaint. The administrative law
judge shall have authority, with re-
spect to cases assigned to him, between
the time he is designated and transfer
of the case to the Board, subject to the
Rules and Regulations of the Board and
within its powers:

(1) To administer oaths and affirma-
tions;

(2) To grant applications for subpoe-
nas;

(3) To rule upon petitions to revoke
subpoenas;

(4) To rule upon offers of proof and
receive relevant evidence;

(5) To take or cause depositions to be
taken whenever the ends of justice
would be served thereby;
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(6) To regulate the course of the
hearing and, if appropriate or nec-
essary, to exclude persons or counsel
from the hearing for contemptuous
conduct and to strike all related testi-
mony of witnesses refusing to answer
any proper question;

(7) To hold conferences for the settle-
ment or simplification of the issues by
consent of the parties, but not to ad-
just cases;

(8) To dispose of procedural requests,
motions, or similar matters, including
motions referred to the administrative
law judge by the Regional Director and
motions for summary judgment or to
amend pleadings; also to dismiss com-
plaints or portions thereof; to order
hearings reopened; and upon motion
order proceedings consolidated or sev-
ered prior to issuance of administrative
law judge decisions;

(9) To approve a stipulation volun-
tarily entered into by all parties to the
case which will dispense with a ver-
batim written transcript of record of
the oral testimony adduced at the
hearing, and which will also provide for
the waiver by the respective parties of
their right to file with the Board ex-
ceptions to the findings of fact (but not
to conclusions of law or recommended
orders) which the administrative law
judge shall make in his decisions;

(10) To make and file decisions, in-
cluding bench decisions delivered with-
in 72 hours after conclusion of oral ar-
gument, in conformity with Public
Law 89–554, 5 U.S.C. 557;

(11) To call, examine, and cross-ex-
amine witnesses and to introduce into
the record documentary or other evi-
dence;

(12) To request the parties at any
time during the hearing to state their
respective positions concerning any
issue in the case or theory in support
thereof;

(13) To take any other action nec-
essary under the foregoing and author-
ized by the published Rules and Regu-
lations of the Board.

(b) Upon the request of any party or
the judge assigned to hear a case, or on
his or her own motion, the chief admin-
istrative law judge in Washington,
D.C., the associate chief judge in San
Francisco, California, the associate
chief judge in Atlanta, Georgia, or the

associate chief judge in New York, New
York may assign a judge who shall be
other than the trial judge to conduct
settlement negotiations. In exercising
his or her discretion, the chief or asso-
ciate chief judge making the assign-
ment will consider, among other fac-
tors, whether there is reason to believe
that resolution of the dispute is likely,
the request for assignment of a settle-
ment judge is made in good faith, and
the assignment is otherwise feasible.
Provided, however, that no such as-
signment shall be made absent the
agreement of all parties to the use of
this procedure.

(1) The settlement judge shall con-
vene and preside over conferences and
settlement negotiations between the
parties, assess the practicalities of a
potential settlement, and report to the
chief or associate the status of settle-
ment negotiations, recommending con-
tinuation or termination of the settle-
ment negotiations. Where feasible set-
tlement conferences shall be held in
person.

(2) The settlement judge may require
that the attorney or other representa-
tive for each party be present at settle-
ment conferences and that the parties
or agents with full settlement author-
ity also be present or available by tele-
phone.

(3) Participation of the settlement
judge shall terminate upon the order of
the chief or associates issued after con-
sultation with the settlement judge.
The conduct of settlement negotiations
shall not unduly delay the hearing.

(4) All discussions between the par-
ties and the settlement judge shall be
confidential. The settlement judge
shall not discuss any aspect of the case
with the trial judge, and no evidence
regarding statements, conduct, offers
of settlement, and concessions of the
parties made in proceedings before the
settlement judge shall be admissible in
any proceeding before the Board, ex-
cept by stipulation of the parties. Doc-
uments disclosed in the settlement
process may not be used in litigation
unless voluntarily produced or ob-
tained pursuant to subpoena.
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(5) No decision of a chief or associate
concerning the assignment of a settle-
ment judge or the termination of a set-
tlement judge’s assignment shall be ap-
pealable to the Board.

(6) Any settlement reached under the
auspices of a settlement judge shall be
subject to approval in accordance with
the provisions of § 101.9 of the Board’s
Statements of Procedure.

[61 FR 6941, Feb. 23, 1996, as amended at 62
FR 1668, Jan. 13, 1997]

§ 102.36 Unavailability of administra-
tive law judge.

In the event the administrative law
judge designated to conduct the hear-
ing becomes unavailable to the Board
after the hearing has been opened, the
chief administrative law judge, in
Washington, DC, the associate chief
judge, in San Francisco, California, the
associate chief judge in New York, New
York, or the associate chief judge in
Atlanta, Georgia, as the case may be,
may designate another administrative
law judge for the purpose of further
hearing or other appropriate action.

(49 Stat. 449; 29 U.S.C. 151–166, as amended by
(61 Stat. 136; 29 U.S.C. Sup. 151–167), (65 Stat.
601; 29 U.S.C. 158, 159, 168), (73 Stat. 519; 29
U.S.C. 141–168), (88 Stat. 395–397; 29 U.S.C. 152,
158, 169, 183))

[45 FR 51193, Aug. 1, 1980, as amended at 62
FR 1668, Jan. 13, 1997]

§ 102.37 Disqualification of administra-
tive law judge.

An administrative law judge may
withdraw from a proceeding whenever
he deems himself disqualified. Any
party may request the administrative
law judge, at any time following his
designation and before filing of his de-
cision, to withdraw on ground of per-
sonal bias or disqualification, by filing
with him promptly upon the discovery
of the alleged facts a timely affidavit
setting forth in detail the matters al-
leged to constituate grounds for dis-
qualification. If, in the opinion of the
administrative law judge, such affida-
vit is filed with due diligence and is
sufficient on its face, he shall forth-
with disqualify himself and withdraw
from the proceeding. If the administra-
tive law judge does not disqualify him-
self and withdraw from the proceeding,

he shall so rule upon the record, stat-
ing the grounds for his ruling and pro-
ceed with the hearing, or, if the hear-
ing has closed, he shall proceed with
issuance of his decision, and the provi-
sions of § 102.26, with respect to review
of rulings of administrative law judges,
shall thereupon apply.

(49 Stat. 449; 29 U.S.C. 151–166, as amended by
(61 Stat. 136; 29 U.S.C. Sup. 151–167), (65 Stat.
601; 29 U.S.C. 158, 159, 168), (73 Stat. 519; 29
U.S.C. 141–168), (88 Stat. 395–397; 29 U.S.C. 152,
158, 169, 183))

[45 FR 51193, Aug. 1, 1980]

§ 102.38 Rights of parties.

Any party shall have the right to ap-
pear at such hearing in person, by
counsel, or by other representative, to
call, examine, and cross-examine wit-
nesses, and to introduce into the record
documentary or other evidence, except
that the participation of any party
shall be limited to the extent per-
mitted by the administrative law
judge: And provided further, That docu-
mentary evidence shall be submitted in
duplicate.

§ 102.39 Rules of evidence controlling
so far as practicable.

Any such proceeding shall, so far as
practicable, be conducted in accord-
ance with the rules of evidence applica-
ble in the district courts of the United
States under the rules of civil proce-
dure for the district courts of the
United States, adopted by the Supreme
Court of the United States pursuant to
the Act of June 19, 1934, (title 28 U.S.C.,
secs. 723–B, 723–C).

§ 102.40 Stipulations of fact admissible.

In any such proceeding stipulations
of fact may be introduced in evidence
with respect to any issue.

§ 102.41 Objection to conduct of hear-
ing; how made; objections not
waived by further participation.

Any objection with respect to the
conduct of the hearing, including any
objection to the introduction of evi-
dence, may be stated orally or in writ-
ing, accompanied by a short statement
of the grounds of such objection, and
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included in the record. No such objec-
tion shall be deemed waived by further
participation in the hearing.

§ 102.42 Filings of briefs and proposed
findings with the administrative
law judge and oral argument at the
hearing.

Any party shall be entitled, upon re-
quest, to a reasonable period at the
close of the hearing for oral argument,
which may include presentation of pro-
posed findings and conclusions, and
shall be included in the stenographic
report of the hearing. In the discretion
of the administrative law judge, any
party may, upon request made before
the close of the hearing, file a brief or
proposed findings and conclusions, or
both, with the administrative law
judge, who may fix a reasonable time
for such filing, but not in excess of 35
days from the close of the hearing. Re-
quests for further extensions of time
shall be made to the chief administra-
tive law judge in Washington, D.C., to
the associate chief judge in San Fran-
cisco, California, to the associate chief
judge in New York, New York, or to the
associate chief judge in Atlanta, Geor-
gia, as the case may be. Notice of the
request for any extension shall be im-
mediately served on all other parties,
and proof of service shall be furnished.
Three copies of the brief or proposed
findings and conclusions shall be filed
with the administrative law judge, and
copies shall be served on the other par-
ties, and a statement of such service
shall be furnished. In any case in which
the administrative law judge believes
that written briefs or proposed findings
of fact and conclusions may not be nec-
essary, he or she shall notify the par-
ties at the opening of the hearing or as
soon thereafter as practicable that he
or she may wish to hear oral argument
in lieu of briefs.

[61 FR 6942, Feb. 23, 1996, as amended at 62
FR 1668, Jan. 13, 1997]

§ 102.43 Continuance and adjourn-
ment.

In the discretion of the administra-
tive law judge, the hearing may be con-
tinued from day to day, or adjourned to
a later date or to a different place, by
announcement thereof at the hearings

by the administrative law judge, or by
other appropriate notice.

ADMINISTRATIVE LAW JUDGE’S DECISION

AND TRANSFER OF CASE TO THE BOARD

§ 102.45 Administrative law judge’s de-
cision; contents; service; transfer of
case to the Board; contents of
record in case.

(a) After hearing for the purpose of
taking evidence upon a complaint, the
administrative law judge shall prepare
a decision. Such decision shall contain
findings of fact, conclusions, and the
reasons or basis therefor, upon all ma-
terial issues of fact, law, or discretion
presented on the record, and shall con-
tain recommendations as to what dis-
position of the case should be made,
which may include, if it be found that
the respondent has engaged in or is en-
gaging in the alleged unfair labor prac-
tices, a recommendation for such af-
firmative action by the respondent as
will effectuate the policies of the Act.
The administrative law judge shall file
the original of his decision with the
Board and cause a copy thereof to be
served on each of the parties. If the ad-
ministrative law judge delivers a bench
decision, promptly upon receiving the
transcript the judge shall certify the
accuracy of the pages of the transcript
containing the decision; file with the
Board a certified copy of those pages,
together with any supplementary mat-
ter the judge may deem necessary to
complete the decision; and cause a
copy thereof to be served on each of the
parties. Upon the filing of the decision,
the Board shall enter an order transfer-
ring the case to the Board and shall
serve copies of the order, setting forth
the date of such transfer, on all the
parties. Service of the administrative
law judge’s decision and of the order
transferring the case to the Board shall
be complete upon mailing.

(b) The charge upon which the com-
plaint was issued and any amendments
thereto, the complaint and any amend-
ments thereto, notice of hearing, an-
swer and any amendments thereto, mo-
tions, rulings, orders, the stenographic
report of the hearing, stipulations, ex-
hibits, documentary evidence, and
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depositions, together with the adminis-
trative law judge’s decision and excep-
tions, and any cross-exceptions or an-
swering briefs as provided in § 102.46,
shall constitute the record in the case.

[28 FR 7973, Aug. 6, 1963, as amended at 59 FR
65945, Dec. 22, 1994; 61 FR 6942, Feb. 23, 1996]

EXCEPTIONS TO THE RECORD AND
PROCEEDINGS

§ 102.46 Exceptions, cross-exceptions,
briefs, answering briefs; time for fil-
ing; where to file; service on the
parties; extension of time; effect of
failure to include matter in excep-
tions; reply briefs; oral arguments.

(a) Within 28 days, or within such
further period as the Board may allow,
from the date of the service of the
order transferring the case to the
Board, pursuant to § 102.45, any party
may (in accordance with section 10(c)
of the Act and §§ 102.111 and 102.112 of
these rules) file with the Board in
Washington, DC, exceptions to the ad-
ministrative law judge’s decision or to
any other part of the record or proceed-
ings (including rulings upon all mo-
tions or objections), together with a
brief in support of said exceptions. Any
party may, within the same period, file
a brief in support of the administrative
law judge’s decision. The filing of such
exceptions and briefs is subject to the
provisions of paragraph (j) of this sec-
tion. Requests for extension of time to
file exceptions or briefs shall be in
writing and copies thereof shall be
served promptly on the other parties.

(b)(1) Each exception (i) shall set
forth specifically the questions of pro-
cedure, fact, law, or policy to which ex-
ception is taken; (ii) shall identify that
part of the administrative law judge’s
decision to which objection is made;
(iii) shall designate by precise citation
of page the portions of the record relied
on; and (iv) shall concisely state the
grounds for the exception. If a support-
ing brief is filed the exceptions docu-
ment shall not contain any argument
or citation of authority in support of
the exceptions, but such matters shall
be set forth only in the brief. If no sup-
porting brief is filed the exceptions
document shall also include the cita-
tion of authorities and argument in
support of the exceptions, in which
event the exceptions document shall be

subject to the 50-page limit as for
briefs set forth in § 102.46(j).

(2) Any exception to a ruling, finding,
conclusion, or recommendation which
is not specifically urged shall be
deemed to have been waived. Any ex-
ception which fails to comply with the
foregoing requirements may be dis-
regarded.

(c) Any brief in support of exceptions
shall contain no matter not included
within the scope of the exceptions and
shall contain, in the order indicated,
the following:

(1) A clear and concise statement of
the case containing all that is material
to the consideration of the questions
presented.

(2) A specification of the questions
involved and to be argued, together
with a reference to the specific excep-
tions to which they relate.

(3) The argument, presenting clearly
the points of fact and law relied on in
support of the position taken on each
question, with specific page reference
to the record and the legal or other
material relied on.

(d)(1) Within 14 days, or such further
period as the Board may allow, from
the last date on which exceptions and
any supporting brief may be filed, a
party opposing the exceptions may file
an answering brief to the exceptions, in
accordance with the provisions of para-
graph (j) of this section.

(2) The answering brief to the excep-
tions shall be limited to the questions
raised in the exceptions and in the
brief in support thereof. It shall
present clearly the points of fact and
law relied on in support of the position
taken on each question. Where excep-
tion has been taken to a factual finding
of the administrative law judge and it
is proposed to support that finding, the
answering brief should specify those
pages of the record which, in the view
of the party filing the brief, support
the administrative law judge’s finding.

(3) Requests for extension of time to
file an answering brief to the excep-
tions shall be in writing and copies
thereof shall be served promptly on the
other parties.

(e) Any party who has not previously
filed exceptions may, within 14 days, or
such further period as the Board may
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allow, from the last date on which ex-
ceptions and any supporting brief may
be filed, file cross-exceptions to any
portion of the administrative law
judge’s decision, together with a sup-
porting brief, in accordance with the
provisions of paragraphs (b) and (j) of
this section.

(f)(1) Within 14 days, or such further
period as the Board may allow, from
the last date on which cross-exceptions
and any supporting brief may be filed,
any other party may file an answering
brief to such cross-exceptions in ac-
cordance with the provisions of para-
graphs (c) and (j) of this section. Such
answering brief shall be limited to the
questions raised in the cross-excep-
tions.

(2) Requests for extension of time to
file cross-exceptions, or answering
brief to cross-exceptions, shall be in
writing and copies thereof shall be
served promptly on the other parties.

(g) No matter not included in excep-
tions or cross-exceptions may there-
after be urged before the Board, or in
any further proceeding.

(h) Within 14 days from the last date
on which an answering brief may be
filed pursuant to paragraph (d) or (f) of
this section, any party may file a reply
brief to any such answering brief. Any
reply brief filed pursuant to this sub-
section shall be limited to matters
raised in the brief to which it is reply-
ing, and shall not exceed 10 pages. No
extensions of time shall be granted for
the filing of reply briefs, nor shall per-
mission be granted to exceed the 10
page length limitation. Eight copies of
any reply brief shall be filed with the
Board, copies shall be served on the
other parties, and a statement of such
service shall be furnished. No further
briefs shall be filed except by special
leave of the Board. Requests for such
leave shall be in writing and copies
thereof shall be served promptly on the
other parties.

(i) Should any party desire permis-
sion to argue orally before the Board,
request therefor must be made in writ-
ing to the Board simultaneously with
the statement of any exceptions or
cross-exceptions filed pursuant to the
provisions of this section with a state-

ment of service on the other parties.
The Board shall notify the parties of
the time and place of oral argument, if
such permission is granted. Oral argu-
ments are limited to 30 minutes for
each party entitled to participate. No
request for additional time will be
granted unless timely application is
made in advance of oral argument.

(j) Exceptions to administrative law
judges’ decisions, or to the record, and
briefs shall be printed or otherwise leg-
ibly duplicated. Carbon copies of type-
written matter will not be accepted.
Eight copies of such documents shall
be filed with the Board in Washington,
DC, and copies shall also be served
promptly on the other parties. All doc-
uments filed pursuant to this section
shall be double spaced on 8 1⁄2 by 11-
inch paper. Any brief filed pursuant to
this section shall not be combined with
any other brief, and except for reply
briefs whose length is governed by
paragraph (h) of this section, shall not
exceed 50 pages in length, exclusive of
subject index and table of cases and
other authorities cited, unless permis-
sion to exceed that limit is obtained
from the Board by motion, setting
forth the reasons therefor, filed not
less than 10 days prior to the date the
brief is due. Where any brief filed pur-
suant to this section exceeds 20 pages,
it shall contain a subject index with
page references and an alphabetical
table of cases and other authorities
cited.

[56 FR 49142, Sept. 27, 1991]

§ 102.47 Filing of motion after transfer
of case to Board.

All motions filed after the case has
been transferred to the Board pursuant
to § 102.45 shall be filed with the Board
in Washington, DC, by transmitting
eight copies thereof, together with an
affidavit of service on the parties. Such
motions shall be printed or otherwise
legibly duplicated: Provided, however,
That carbon copies of typewritten mat-
ter shall not be filed and if submitted
will not be accepted.

[29 FR 15919, Nov. 28, 1964]
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PROCEDURE BEFORE THE BOARD

§ 102.48 Action of the Board upon expi-
ration of time to file exceptions to
the administrative law judge’s deci-
sion; decisions by the Board; ex-
traordinary postdecisional motions.

(a) In the event no timely or proper
exceptions are filed as herein provided,
the findings, conclusions, and rec-
ommendations of the administrative
law judge as contained in his decision
shall, pursuant to section 10(c) of the
Act, automatically become the deci-
sion and order of the Board and become
its findings, conclusions, and order,
and all objections and exceptions
thereto shall be deemed waived for all
purposes.

(b) Upon the filing of timely and
proper exceptions, and any cross-excep-
tions, or answering briefs, as provided
in § 102.46, the Board may decide the
matter forthwith upon the record, or
after oral argument, or may reopen the
record and receive further evidence be-
fore a member of the Board or other
Board agent or agency, or may make
other disposition of the case.

(c) Where exception is taken to a fac-
tual finding of the administrative law
judge, the Board, in determining
whether the finding is contrary to a
preponderance of the evidence, may
limit its consideration to such portions
of the record as are specified in the ex-
ceptions, the supporting brief, and the
answering brief.

(d)(1) A party to a proceeding before
the Board may, because of extraor-
dinary circumstances, move for recon-
sideration, rehearing, or reopening of
the record after the Board decision or
order. A motion for reconsideration
shall state with particularity the ma-
terial error claimed and with respect to
any finding of material fact shall speci-
fy the page of the record relied on. A
motion for rehearing shall specify the
error alleged to require a hearing de
novo and the prejudice to the movant
alleged to result from such error. A
motion to reopen the record shall state
briefly the additional evidence sought
to be adduced, why it was not pre-
sented previously, and that, if adduced
and credited, it would require a dif-
ferent result. Only newly discovered
evidence, evidence which has become
available only since the close of the

hearing, or evidence which the Board
believes should have been taken at the
hearing will be taken at any further
hearing.

(2) Any motion pursuant to this sec-
tion shall be filed within 28 days, or
such further period as the Board may
allow, after the service of the Board’s
decision or order, except that a motion
for leave to adduce additional evidence
shall be filed promptly on discovery of
such evidence. Copies of any request
for an extension of time shall be served
promptly on the other parties.

(3) The filing and pendency of a mo-
tion under this provision shall not op-
erate to stay the effectiveness of the
action of the Board unless so ordered.
A motion for reconsideration or for re-
hearing need not be filed to exhaust ad-
ministrative remedies.

[28 FR 7974, Aug. 6, 1963, as amended at 34 FR
14432, Sept. 16, 1969; 51 FR 23746, July 1, 1986;
56 FR 49143, Sept. 27, 1991]

§ 102.49 Modification or setting aside
of order of Board before record
filed in court; action thereafter.

Within the limitations of the provi-
sions of section 10(c) of the Act, and
§ 102.48, until a transcript of the record
in a case shall have been filed in a
court, within the meaning of section 10
of the Act, the Board may at any time
upon reasonable notice modify or set
aside, in whole or in part, any findings
of fact, conclusions of law, or order
made or issued by it. Thereafter, the
Board may proceed pursuant to § 102.50,
insofar as applicable.

§ 102.50 Hearings before Board or
member thereof.

Whenever the Board deems it nec-
essary in order to effectuate the pur-
pose of the act or to avoid
unnnecessary costs or delay, it may, at
any time after a complaint has issued
pursuant to § 102.15 or § 102.33, order
that such complaint and any proceed-
ing which may have been instituted
with respect thereto be transferred to
and continued before it or any member
of the Board. The provisions of this
subpart shall, insofar as applicable,
govern proceedings before the Board or
any member pursuant to this section,
and the powers granted to administra-
tive law judges in such provisions
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shall, for the purpose of this section, be
reserved to and exercised by the Board
or the member thereof who shall pre-
side.

§ 102.51 Settlement or adjustment of
issues.

At any stage of a proceeding prior to
hearing, where time, the nature of the
proceeding, and the public interest per-
mit, all interested parties shall have
opportunity to submit to the regional
director, with whom the charge was
filed, for consideration facts, argu-
ments, offers of settlement, or propos-
als of adjustment.

BACK-PAY PROCEEDINGS

§ 102.52 Compliance with Board order;
notification of compliance deter-
mination.

After entry of a Board order direct-
ing remedial action, or the entry of a
court judgment enforcing such order,
the Regional Director shall seek com-
pliance from all persons having obliga-
tions thereunder. The Regional Direc-
tor shall make a compliance deter-
mination as appropriate and shall no-
tify the parties of the compliance de-
termination. A charging party ad-
versely affected by a monetary, make-
whole, reinstatement, or other compli-
ance determination will be provided,
on request, with a written statement of
the basis for that determination.

[53 FR 37755, Sept. 28, 1988]

§ 102.53 Review by the General Coun-
sel of compliance determination;
appeal to the Board of the General
Counsel’s decision.

(a) The charging party may appeal
such determination to the General
Counsel in Washington, DC, within 14
days of the written statement of com-
pliance determination provided as set
forth in § 102.52. The appeal shall con-
tain a complete statement setting
forth the facts and reasons upon which
it is based and shall identify with par-
ticularity the error claimed in the Re-
gional Director’s determination. The
charging party shall serve a copy of the
appeal on all other parties and on the
Regional Director. The General Coun-
sel may for good cause shown extend
the time for filing an appeal.

(b) The General Counsel may affirm
or modify the determination of the Re-
gional Director, or may take such
other action deemed appropriate, stat-
ing the gounds for the decision.

(c) Within 14 days after service of the
General Counsel’s decision, the charg-
ing party may file a request for review
of that decision with the Board in
Washington, DC. The request for re-
view shall contain a complete state-
ment of the facts and reasons upon
which it is based and shall identify
with particularity the error claimed in
the General Counsel’s decision. A copy
of the request for review shall be
served on the General Counsel and on
the Regional Director.

(d) The Board may affirm or modify
the decision of the General Counsel, or
make such other disposition of the
matter as it deems appropriate. The de-
nial of the request for review will con-
stitute an affirmance of the decision of
the General Counsel.

[53 FR 37755, Sept. 28, 1988]

§ 102.54 Initiation of formal compli-
ance proceedings; issuance of com-
pliance specification and notice of
hearing.

(a) If it appears that controversy ex-
ists with respect to compliance with an
order of the Board which cannot be re-
solved without a formal proceeding,
the Regional Director may issue and
serve on all parties a compliance speci-
fication in the name of the Board. The
specification shall contain or be ac-
companied by a notice of hearing be-
fore an administrative law judge at a
place therein fixed and at a time not
less than 21 days after the service of
the specification.

(b) Whenever the Regional Director
deems it necessary in order to effec-
tuate the purposes and policies of the
Act or to avoid unnecessary costs or
delay, the Regional Director may issue
a compliance specification, with or
without a notice of hearing, based on
an outstanding complaint.

(c) Whenever the Regional Director
deems it necessary in order to effec-
tuate the purposes and policies of the
Act or to avoid unnecessary costs or
delay, the Regional Director may con-
solidate with a complaint and notice of
hearing issued pursuant to § 102.15 a
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compliance specification based on that
complaint. After opening of the hear-
ing, consolidation shall be subject to
the approval of the Board or the ad-
ministrative law judge, as appropriate.
Issuance of a compliance specification
shall not be a prerequisite or bar to
Board initiation of proceedings in any
administrative or judicial forum which
the Board or the Regional Director de-
termines to be appropriate for obtain-
ing compliance with a Board order.

[53 FR 37755, Sept. 28, 1988, as amended at 62
FR 9685, Mar. 4, 1997]

§ 102.55 Contents of compliance speci-
fication.

(a) Contents of specification with re-
spect to allegations concerning the
amount of backpay due. With respect to
allegations concerning the amount of
backpay due, the specification shall
specifically and in detail show, for each
employee, the backpay periods broken
down by calendar quarters, the specific
figures and basis of computation of
gross backpay and interim earnings,
the expenses for each quarter, the net
backpay due, and any other pertinent
information.

(b) Contents of specification with re-
spect to allegations other than the amount
of backpay due. With respect to allega-
tions other than the amount of back-
pay due, the specification shall contain
a clear and concise description of the
respects in which the respondent has
failed to comply with a Board or court
order, including the remedial acts
claimed to be necessary for compliance
by the respondent and, where known,
the approximate dates, places, and
names of the respondent’s agents or
other representatives described in the
specification.

(c) Amendments to specification. After
the issuance of the notice of compli-
ance hearing but prior to the opening
of the hearing, the Regional Director
may amend the specification. After the
opening of the hearing, the specifica-
tion may be amended upon leave of the
administrative law judge or the Board,
as the case may be, upon good cause
shown.

[53 FR 37756, Sept. 28, 1988]

§ 102.56 Answer to compliance speci-
fication.

(a) Filing and service of answer; form.
Each respondent alleged in the speci-
fication to have compliance obligations
shall, within 21 days from the service
of the specification, file an original and
four copies of an answer thereto with
the Regional Director issuing the spec-
ification, and shall immediately serve
a copy thereof on the other parties.
The answer to the specification shall
be in writing, the original being signed
and sworn to by the respondent or by a
duly authorized agent with appropriate
power of attorney affixed, and shall
contain the mailing address of the re-
spondent.

(b) Contents of answer to specification.
The answer shall specifically admit,
deny, or explain each and every allega-
tion of the specification, unless the re-
spondent is without knowledge, in
which case the respondent shall so
state, such statement operating as a
denial. Denials shall fairly meet the
substance of the allegations of the
specification at issue. When a respond-
ent intends to deny only a part of an
allegation, the respondent shall specify
so much of it as is true and shall deny
only the remainder. As to all matters
within the knowledge of the respond-
ent, including but not limited to the
various factors entering into the com-
putation of gross backpay, a general
denial shall not suffice. As to such
matters, if the respondent disputes ei-
ther the accuracy of the figures in the
specification or the premises on which
they are based, the answer shall spe-
cifically state the basis for such dis-
agreement, setting forth in detail the
respondent’s position as to the applica-
ble premises and furnishing the appro-
priate supporting figures.

(c) Effect of failure to answer or to
plead specifically and in detail to backpay
allegations of specification. If the re-
spondent fails to file any answer to the
specification within the time pre-
scribed by this section, the Board may,
either with or without taking evidence
in support of the allegations of the
specification and without further no-
tice to the respondent, find the speci-
fication to be true and enter such order
as may be appropriate. If the respond-
ent files an answer to the specification
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3Procedure under the first proviso to sec.
8(b)(7)(C) of the Act is governed by subpart
D.

but fails to deny any allegation of the
specification in the manner required by
paragraph (b) of this section, and the
failure so to deny is not adequately ex-
plained, such allegation shall be
deemed to be admitted to be true, and
may be so found by the Board without
the taking of evidence supporting such
allegation, and the respondent shall be
precluded from introducing any evi-
dence controverting the allegation.

(d) Extension of time for filing answer
to specification. Upon the Regional Di-
rector’s own motion or upon proper
cause shown by any respondent, the
Regional Director issuing the compli-
ance specification and notice of hear-
ing may by written order extend the
time within which the answer to the
specification shall be filed.

(e) Amendment to answer. Following
the amendment of the specification by
the Regional Director, any respondent
affected by the amendment may amend
its answer thereto.

[53 FR 37756, Sept. 28, 1988]

§ 102.57 Extension of date of hearing.

Upon the Regional Director’s own
motion or upon proper cause shown,
the Regional Director issuing the com-
pliance specification and notice of
hearing may extend the date of the
hearing.

[53 FR 37756, Sept. 28, 1988]

§ 102.58 Withdrawal.

Any compliance specification and no-
tice of hearing may be withdrawn be-
fore the hearing by the Regional Direc-
tor upon his or her own motion.

[53 FR 37756, Sept. 28, 1988]

§ 102.59 Hearing; posthearing proce-
dure.

After the issuance of a compliance
specification and notice of hearing, the
procedures provided in §§ 102.24 to 102.51
shall be followed insofar as applicable.

[53 FR 37756, Sept. 28, 1988]

Subpart C—Procedure Under Sec-
tion 9(c) of the Act for the De-
termination of Questions Con-
cerning Representation of Em-
ployees 3 and for Clarification
of Bargaining Units and for
Amendment of Certifications
Under Section 9(b) of the Act

§ 102.60 Petitions.
(a) Petition for certification or decerti-

fication; who may file; where to file; with-
drawal. A petition for investigation of
a question concerning representation
of employees under paragraphs (1)(A)(i)
and (1)(B) of section 9(c) of the Act
(hereinafter called a petition for cer-
tification) may be filed by an employee
or group of employees or any individ-
ual or labor organization acting in
their behalf or by an employer. A peti-
tion under paragraph (1)(A)(ii) of sec-
tion 9(c) of the Act, alleging that the
individual or labor organization which
has been certified or is being currently
recognized as the bargaining represent-
ative is no longer such representative
(hereinafter called a petition for decer-
tification), may be filed by any em-
ployee or group of employees or any in-
dividual or labor organization acting in
their behalf. Petitions under this sec-
tion shall be in writing and signed, and
either shall be sworn to before a notary
public, Board agent, or other person
duly authorized by law to administer
oaths and take acknowledgments or
shall contain a declaration by the per-
son signing it, under the penalty of
perjury, that its contents are true and
correct (see 28 U.S.C. 1746). An original
and four copies of the petition shall be
filed. A person filing a petition by fac-
simile pursuant to § 102.114(f) shall also
file an original for the Agency’s
records, but failure to do so shall not
affect the validity of the filing by fac-
simile, if otherwise proper. In addition,
extra copies need not be filed if the fil-
ing is by facsimile pursuant to
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