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dispute the factual findings of the Ad-
ministrator may, within 30 days of the
date of issuance of the notice of denial,
revocation, or assessment (or within 20
days in the case of a notice of emer-
gency revocation) petition the Admin-
istrator instead to reconsider the de-
nial or revocation of the certificate or
the assessment of civil money pen-
alties. An applicant or certificate hold-
er electing this informal procedure
may appear before the Administrator
in person, make a written submission
to the Administrator, or both. Such re-
consideration by the Administrator
shall be available only upon waiver by
the applicant or certificate holder of
the formal hearing procedures provided
by the above regulations.

§ 530.413 Certification of the record.
Upon receipt of a complaint seeking

review of a final decision issued pursu-
ant to this part filed in a United States
District Court, after the administra-
tive remedies have been exhausted, the
Chief Administrative Law Judge shall
promptly index, certify and file with
the appropriate United States District
Court, a full, true, and correct copy of
the entire record, including the tran-
script of proceedings.

§ 530.414 Equal Access to Justice Act.
Proceedings under this part are not

subject to the provisions of the Equal
Access to Justice Act. In any hearing
conducted pursuant to these regula-
tions, Administrative Law Judges shall
have no power or authority to award
attorney fees or other litigation ex-
penses pursuant to the Equal Access to
Justice Act.
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Subpart A—Preliminary Matters

§ 531.1 Definitions.

(a) Administrator means the Adminis-
trator of the Wage and Hour Division
or his authorized representative. The
Secretary of Labor has delegated to the
Administrator the functions vested in
him under section 3(m) of the Act.

(b) Act means the Fair Labor Stand-
ards Act of 1938, as amended.

§ 531.2 Purpose and scope.

(a) Section 3(m) of the Act defines
the term ‘‘wage’’ to include the ‘‘rea-
sonable cost’’, as determined by the
Secretary of Labor, to an employer of
furnishing any employee with board,
lodging, or other facilities, if such
board, lodging, or other facilities are
customarily furnished by the employer
to his employees. In addition, section
3(m) gives the Secretary authority to
determine the ‘‘fair value.’’ of such fa-
cilities on the basis of average cost to
the employer or to groups of employers
similarly situated, on average value to
groups of employees, or other appro-
priate measures of ‘‘fair value.’’ When-
ever so determined and when applica-
ble and pertinent, the ‘‘fair value’’ of
the facilities involved shall be includ-
able as part of ‘‘wages’’ instead of the
actual measure of the costs of those fa-
cilities. The section provides, however,
that the cost of board, lodging, or
other facilities shall not be included as
part of ‘‘wages’’ if excluded therefrom
by a bona fide collective bargaining
agreement. Section 3(m) also provides
a method for determining the wage of a
tipped employee.

(b) This part 531 contains any deter-
minations made as to the ‘‘reasonable
cost’’ and ‘‘fair value’’ of board, lodg-
ing, or other facilities having general
application, and describes the proce-
dure whereby determinations having
general or particular application may
be made. The part also interprets gen-
erally the provisions of section 3(m) of
the Act, including the term ‘‘tipped
employee’’ as defined in section 3(t).

Subpart B—Determinations of
‘‘Reasonable Cost’’ and ‘‘Fair
Value’’; Effects of Collective
Bargaining Agreements

§ 531.3 General determinations of ‘‘rea-
sonable cost.’’

(a) The term reasonable cost as used in
section 3(m) of the Act is hereby deter-
mined to be not more than the actual
cost to the employer of the board, lodg-
ing, or other facilities customarily fur-
nished by him to his employees.

(b) Reasonable cost does not include a
profit to the employer or to any affili-
ated person.

(c) Except whenever any determina-
tion made under § 531.4 is applicable,
the ‘‘reasonable cost’’ to the employer
of furnishing the employee with board,
lodging, or other facilities (including
housing) is the cost of operation and
maintenance including adequate depre-
ciation plus a reasonable allowance
(not more than 5 1/2 percent) for inter-
est on the depreciated amount of cap-
ital invested by the employer: Provided,
That if the total so computed is more
than the fair rental value (or the fair
price of the commodities or facilities
offered for sale), the fair rental value
(or the fair price of the commodities or
facilities offered for sale) shall be the
reasonable cost. The cost of operation
and maintenance, the rate of deprecia-
tion, and the depreciated amount of
capital invested by the employer shall
be those arrived at under good account-
ing practices. As used in this para-
graph, the term ‘‘good accounting prac-
tices’’ does not include accounting
practices which have been rejected by
the Internal Revenue Service for tax
purposes, and the term ‘‘depreciation’’
includes obsolescence.

(d)(1) The cost of furnishing ‘‘facili-
ties’’ found by the Administrator to be
primarily for the benefit or conven-
ience of the employer will not be recog-
nized as reasonable and may not there-
fore be included in computing wages.

(2) The following is a list of facilities
found by the Administrator to be pri-
marily for the benefit of convenience of
the employer. The list is intended to be
illustrative rather than exclusive: (i)
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Tools of the trade and other materials
and services incidental to carrying on
the employer’s business; (ii) the cost of
any construction by and for the em-
ployer; (iii) the cost of uniforms and of
their laundering, where the nature of
the business requires the employee to
wear a uniform.

§ 531.4 Making determinations of ‘‘rea-
sonable cost.’’

(a) Procedure. Upon his own motion
or upon the petition of any interested
person, the Administrator may deter-
mine generally or particularly the
‘‘reasonable cost’’ to an employer of
furnishing any employee with board,
lodging, or other facilities, if such
board, lodging, or other facilities are
customarily furnished by the employer
to his employees. Notice of proposed
determination shall be published in the
FEDERAL REGISTER, and interested per-
sons shall be afforded an opportunity
to participate through submission of
written data, views, or arguments.
Such notice shall indicate whether or
not an opportunity will be afforded to
make oral presentations. Whenever the
latter opportunity is afforded, the no-
tice shall specify the time and place of
any hearing and the rules governing
such proceedings. Consideration shall
be given to all relevant matter pre-
sented in the adoption of any rule.

(b) Contents of petitions submitted by
interested persons. Any petition by an
employee or an authorized representa-
tive of employees, an employer or
group of employers, or other interested
persons for a determination of ‘‘reason-
able cost’’ shall include the following
information:

(1) The name and location of the em-
ployer’s or employers’ place or places
of business;

(2) A detailed description of the
board, lodging, or other facilities fur-
nished by the employer or employers,
whether or not these facilities are cus-
tomarily furnished by the employer or
employers, and whether or not they are
alleged to constitute ‘‘wages’’;

(3) The charges or deductions made
for the facility or facilities by the em-
ployer or employers;

(4) When the actual cost of the facil-
ity or facilities is known an itemized
statement of such cost to the employer

or employers of the furnished facility
or facilities;

(5) The cash wages paid;
(6) The reason or reasons for which

the determination is requested, includ-
ing any reason or reasons why the de-
terminations in § 531.3 should not
apply; and

(7) Whether an opportunity to make
an oral presentation is requested; and
if it is requested, the inclusion of a
summary of any expected presentation.

§ 531.5 Making determinations of ‘‘fair
value.’’

(a) Procedure. The procedures govern-
ing the making of determinations of
the ‘‘fair value’’ of board, lodging, or
other facilities for defined classes of
employees and in defined areas under
section 3(m) of the Act shall be the
same as that prescribed in § 531.4 with
respect to determinations of ‘‘reason-
able cost.’’

(b) Petitions of interested persons. Any
petition by an employee or an author-
ized representative of employees, an
employer or group of employers, or
other interested persons for a deter-
mination of ‘‘fair value’’ under section
3(m) of the Act shall contain the infor-
mation required under paragraph (b) of
§ 531.4, and in addition, to the extent
possible, the following:

(1) A proposed definition of the class
or classes of employees involved;

(2) A proposed definition of the area
to which any requested determination
would apply;

(3) Any measure of ‘‘fair value’’ of
the furnished facilities which may be
appropriate in addition to the cost of
such facilities.

§ 531.6 Effects of collective bargaining
agreements.

(a) The cost of board, lodging, or
other facilities shall not be included as
part of the wage paid to any employee
to the extent it is excluded therefrom
under the terms of a bona fide collec-
tive bargaining agreement applicable
to the particular employee.

(b) A collective bargaining agree-
ment shall be deemed to be ‘‘bona fide’’
when it is made with a labor organiza-
tion which has been certified pursuant
to the provision of section 7(b)(1) or
7(b)(2) of the Act by the National Labor
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Relations Board, or which is the cer-
tified representative of the employees
under the provisions of the National
Labor Relations Act, as amended, or
the Railway Labor Act, as amended.

(c) Collective bargaining agreements
made with representatives who have
not been so certified will be ruled on
individually upon submission to the
Administrator.

§ 531.7 Request for review of tip cred-
it.

(a) Any employee (either himself or
acting through his representative) may
request the Administrator to deter-
mine whether the actual amount of
tips received by him is less than the
amount determined by the employer as
a wage credit. If it is shown to the sat-
isfaction of the Administrator that the
actual amount of tips is the lesser of
these amounts, the amount paid the
employee by the employer shall be
deemed to have been increased by such
lesser amount.

(b) Requests for review and deter-
mination may be made either orally or
in writing to any investigator or any
regional, district, or field office of the
Wage and Hour Division or to the Ad-
ministrator in Washington, DC 20210.
Requests should be accompanied by a
statement of tips received each week
or each month over a representative
period as reported by the employee to
the employer for purposes of Internal
Revenue Service reports. Such a re-
quest should also be accompanied by a
statement showing the tip credit taken
by the employer and any other infor-
mation deemed pertinent by the peti-
tioner. In any instance in which it ap-
pears that the tip credit claimed by the
employer exceeds the amount of tips
actually received by the tipped em-
ployee, the employer shall be apprised
of the facts made available to the Wage
and Hour Division and be afforded the
opportunity to submit any evidence he
may care to present in support of his
claim for tip credit before a determina-
tion is made. Such determination shall
be made by the official representative
of the Wage and Hour Division assigned
to make an investigation of the em-
ploying establishment.

§ 531.8 Petitions to issue, amend, or re-
peal rules, including determina-
tions, under this part.

Any interested person may petition
for the issuance, amendment, or repeal
of rules, including determinations
under this part. Any such petition shall
be directed in writing to the Adminis-
trator. Any such petition shall include:
(a) A declaration of the petitioner’s in-
terest in the proposed action; (b) a
statement of the rule-making action
sought; and (c) any data available in
support of the petition. Whenever a pe-
titioner seeks determination of ‘‘rea-
sonable cost’’ or ‘‘fair value’’ the state-
ment of rule-making sought shall con-
tain the information required under
§ 531.4(b) or § 531.5(b), as the case may
be.

Subpart C—Interpretations
§ 531.25 Introductory statement.

(a) The ultimate decisions on inter-
pretations of the Act are made by the
courts (Mitchell v. Zachry, 362 U.S. 310;
Kirschbaum v. Walling, 316 U.S. 517).
Court decisions supporting interpreta-
tions contained in this subpart are
cited where it is believed they may be
helpful. On matters which have not
been determined by the courts, it is
necessary for the Secretary of Labor
and the Administrator to reach conclu-
sions as to the meaning and the appli-
cation of provisions of the law in order
to carry out their responsibilities of
administration and enforcement
(Skidmore v. Swift, 323 U.S. 134). In order
that these positions may be made
known to persons who may be affected
by them, official interpretations are
issued by the Administrator on the ad-
vice of the Solicitor of Labor, as au-
thorized by the Secretary (Reorganiza-
tion Plan 6 of 1950, 64 Stat. 1263; Gen.
Order 45A, May 24, 1950, 15 FR 3290).
The Supreme Court has recognized that
such interpretations of this Act ‘‘pro-
vide a practical guide to employers and
employees as to how the office rep-
resenting the public interest in its en-
forcement will seek to apply it’’ and
‘‘constitute a body of experience and
informed judgment to which courts and
litigants may properly resort for guid-
ance.’’ Further, as stated by the Court:
‘‘Good administration of the Act and
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good judicial administration alike re-
quire that the standards of public en-
forcement and those for determining
private rights shall be at variance only
where justified by very good reasons.’’
(Skidmore v. Swift, 323 U.S. 134.)

(b) The interpretations of the law
contained in this subpart are official
interpretations of the Department of
Labor with respect to the application
under described circumstances of the
provisions of law which they discuss.
The interpretations indicate, with re-
spect to the methods of paying the
compensation required by sections 6
and 7 and the application thereto of the
provisions of section 3(m) of the Act,
the construction of the law which the
Secretary of Labor and the Adminis-
trator believe to be correct and which
will guide them in the performance of
their administrative duties under the
Act unless and until they are otherwise
directed by authoritative decisions of
the courts or conclude, upon reexam-
ination of an interpretation, that it is
incorrect. Reliance may be placed upon
the interpretations as provided in sec-
tion 10 of the Portal-to-Portal Act (29
U.S.C. 259) so long as they remain ef-
fective and are not modified, amended,
rescinded, or determined by judicial
authority to be incorrect. For discus-
sion of section 10 of the Portal-to-Por-
tal Act, see part 790 of this chapter.

§ 531.26 Relation to other laws.

Various Federal, State, and local leg-
islation requires the payment of wages
in cash; prohibits or regulates the
issuance of scrip, tokens, credit cards,
‘‘dope checks’’ or coupons; prevents or
restricts payment of wages in services
or facilities; controls company stores
and commissaries; outlaws ‘‘kick-
backs’’; restrains assignment and gar-
nishment of wages; and generally gov-
erns the calculation of wages and the
frequency and manner of paying them.
Where such legislation is applicable
and does not contravene the require-
ments of the Act, nothing in the Act,
the regulations, or the interpretations
announced by the Administrator
should be taken to override or nullify
the provisons of of these laws.

HOW PAYMENTS MAY BE MADE

§ 531.27 Payment in cash or its equiva-
lent required.

(a) Standing alone, sections 6 and 7 of
the Act require payments of the pre-
scribed wages, including overtime com-
pensation, in cash or negotiable instru-
ment payable at par. Section 3(m) pro-
vides, however, for the inclusion in the
‘‘wage’’ paid to any employee, under
the conditions which it prescribes of
the ‘‘reasonable cost,’’ or ‘‘fair value’’
as determined by the Secretary, of fur-
nishing such employee with board,
lodging, or other facilities. In addition,
section 3(m) provides that a tipped em-
ployee’s wages may consist in part of
tips. It is section 3(m) which permits
and governs the payment of wages in
other than cash.

(b) It should not be assumed that be-
cause the term ‘‘wage’’ does not appear
in section 7, all overtime compensation
must be paid in cash and may not be
paid in board, lodging, or other facili-
ties. There appears to be no evidence in
either the statute or its legislative his-
tory which demonstrates the intention
to provide one rule for the payment of
the minimum wage and another rule
for the payment of overtime compensa-
tion. The principles stated in para-
graph (a) of this section are considered
equally applicable to payment of the
minimum hourly wage required by sec-
tion 6 or of the wages required by the
equal pay provisions of section 6(d),
and to payment, when overtime is
worked, of the compensation required
by section 7. Thus, in determining
whether he has met the minimum wage
and overtime requirements of the Act,
the employer may credit himself with
the reasonable cost to himself of board,
lodging, or other facilities customarily
furnished by him to his employees
when the cost of such board, lodging,
or other facilities is not excluded from
wages paid to such employees under
the term of a bona fide collective bar-
gaining agreement applicable to the
employees. Unless the context clearly
indicates otherwise, the term ‘‘wage’’
is used in this part to designate the
amount due under either section 6 or
section 7 without distinction. It should
be remembered, however, that the wage
paid for a job, within the meaning of
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the equal pay provisions of section 6(d),
may include remuneration for employ-
ment which is not included in the em-
ployee’s regular rate of pay under sec-
tion 7(e) of the act or is not allocable
to compensation for hours of work re-
quired by the minimum wage provi-
sions of section 6. Reference should be
made to parts 778 and 800 of this chap-
ter for a more detailed discussion of
the applicable principles.

(c) Tips may be credited or offset
against the wages payable under the
Act in certain circumstances, as dis-
cussed later in this subpart. See also
the recordkeeping requirements con-
tained in part 516 of this chapter.

§ 531.28 Restrictions applicable where
payment is not in cash or its equiv-
alent.

It appears to have been the clear in-
tention of Congress to protect the basic
minimum wage and overtime com-
pensation required to be paid to the
employee by sections 6 and 7 of the Act
from profiteering or manipulation by
the employer in dealings with the em-
ployee. Section 3(m) of the Act and
subpart B of this part accordingly pre-
scribe certain limitations and safe-
guards which control the payment of
wages in other than cash or its equiva-
lent. (Special recordkeeping require-
ments must also be met. These are con-
tained in part 516 of this chapter.)
These provisions, it should be empha-
sized, do not prohibit payment of wages
in facilities furnished either as addi-
tions to a stipulated wage or as items
for which deductions from the stipu-
lated wage will be made; they prohibit
only the use of such a medium of pay-
ment to avoid the obligation imposed
by sections 6 and 7.

§ 531.29 Board, lodging, or other facili-
ties.

Section 3(m) applies to both of the
following situations: (a) Where board,
lodging, or other facilities are fur-
nished in addition to a stipulated wage;
and (b) where charges for board, lodg-
ing, or other facilities are deducted
from a stipulated wage. The use of the
word ‘‘furnishing’’ and the legislative
history of section 3(m) clearly indicate
that this section was intended to apply
to all facilities furnished by the em-

ployer as compensation to the em-
ployee, regardless of whether the em-
ployer calculates charges for such fa-
cilities as additions to or deductions
from wages.

§ 531.30 ‘‘Furnished’’ to the employee.

The reasonable cost of board, lodg-
ing, or other facilities may be consid-
ered as part of the wage paid an em-
ployee only where customarily ‘‘fur-
nished’’ to the employee. Not only
must the employee receive the benefits
of the facility for which he is charged,
but it is essential that his acceptance
of the facility be voluntary and
uncoerced. See Williams v. Atlantic
Coast Line Railroad Co. (E.D.N.C.). 1
W.H. Cases 289.

§ 531.31 ‘‘Customarily’’ furnished.

The reasonable cost of board, lodg-
ing, or other facilities may be consid-
ered as part of the wage paid an em-
ployee only where ‘‘customarily’’ fur-
nished to the employee. Where such fa-
cilities are ‘‘furnished’’ to the em-
ployee, it will be considered a suffi-
cient satisfaction of this requirement
if the facilities are furnished regularly
by the employer to his employees or if
the same or similar facilities are cus-
tomarily furnished by other employees
engaged in the same or similar trade,
business, or occupation in the same or
similar communities. See Walling v.
Alaska Pacific Consolidated Mining Co.,
152 F. (2d) 812 (C.A. 9), cert. denied, 327
U.S. 803; Southern Pacific Co. v. Joint
Council (C.A. 9) 7 W.H. Cases 536. Facili-
ties furnished in violation of any Fed-
eral, State, or local law, ordinance or
prohibition will not be considered fa-
cilities ‘‘customarily’’ furnished.

§ 531.32 ‘‘Other facilities.’’

(a) ‘‘Other facilities,’’ as used in this
section, must be something like board
or lodging. The following items have
been deemed to be within the meaning
of the term: Meals furnished at com-
pany restaurants or cafeterias or by
hospitals, hotels, or restaurants to
their employees; meals, dormitory
rooms, and tuition furnished by a col-
lege to its student employees; housing
furnished for dwelling purposes; gen-
eral merchandise furnished at company
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stores and commissaries (including ar-
ticles of food, clothing, and household
effects); fuel (including coal, kerosene,
firewood, and lumber slabs), elec-
tricity, water, and gas furnished for
the noncommercial personal use of the
employee; transportation furnished
employees between their homes and
work where the travel time does not
constitute hours worked compensable
under the Act and the transportation is
not an incident of and necessary to the
employment.

(b) Shares of capital stock in an em-
ployer company, representing only a
contingent proprietary right to partici-
pate in profits and losses or in the as-
sets of the company at some future dis-
solution date, do not appear to be ‘‘fa-
cilities’’ within the meaning of the sec-
tion.

(c) It should also be noted that under
§ 531.3(d)(1), the cost of furnishing ‘‘fa-
cilities’’ which are primarily for the
benefit or convenience of the employer
will not be recognized as reasonable
and may not therefore be included in
computing wages. Items in addition to
those set forth in § 531.3 which have
been held to be primarily for the bene-
fit or convenience of the employer and
are not therefore to be considered ‘‘fa-
cilities’’ within the meaning of section
3(m) include: Safety caps, explosives,
and miners’ lamps (in the mining in-
dustry); electric power (used for com-
mercial production in the interest of
the employer); company police and
guard protection; taxes and insurance
on the employer’s buildings which are
not used for lodgings furnished to the
employee; ‘‘dues’’ to chambers of com-
merce and other organizations used, for
example, to repay subsidies given to
the employer to locate his factory in a
particular community; transportation
charges where such transportation is
an incident of and necessary to the em-
ployment (as in the case of mainte-
nance-of-way employees of a railroad);
charges for rental of uniforms where
the nature of the business requires the
employee to wear a uniform; medical
services and hospitalization which the
employer is bound to furnish under
workmen’s compensation acts, or simi-
lar Federal, State, or local law. On the
other hand, meals are always regarded
as primarily for the benefit and con-

venience of the employee. For a discus-
sion of reimbursement for expenses
such as ‘‘supper money,’’ ‘‘travel ex-
penses,’’ etc., see § 778.217 of this chap-
ter.

§ 531.33 ‘‘Reasonable cost’’; ‘‘fair
value.’’

(a) Section 3(m) directs the Adminis-
trator to determine ‘‘the reasonable
cost * * * to the employer of furnishing
* * * facilities’’ to the employee, and in
addition it authorizes him to deter-
mine ‘‘the fair value’’ of such facilities
for defined classes of employees and in
defined areas, which may be used in
lieu of the actual measure of the cost
of such facilities in ascertaining the
‘‘wages’’ paid to any employee. Subpart
B contains three methods whereby an
employer may ascertain whether any
furnished facilities are a part of
‘‘wages’’ within the meaning of section
3(m): (1) An employer may calculate
the ‘‘reasonable cost’’ of facilities in
accordance with the requirements set
forth in § 531.3; (2) an employer may re-
quest that a determination of ‘‘reason-
able cost’’ be made, including a deter-
mination having particular applica-
tion; and (3) an employer may request
that a determination of ‘‘fair value’’ of
the furnished facilities be made to be
used in lieu of the actual measure of
the cost of the furnished facilities in
assessing the ‘‘wages’’ paid to an em-
ployee.

(b) ‘‘Reasonable cost,’’ as determined
in § 531.3 ‘‘does not include a profit to
the employer or to any affiliated per-
son.’’ Although the question of affili-
ation is one of fact, where any of the
following persons operate company
stores or commissaries or furnish lodg-
ing or other facilities they will nor-
mally be deemed ‘‘affiliated persons’’
within the meaning of the regulations:
(1) A spouse, child, parent, or other
close relative of the employer; (2) a
partner, officer, or employee in the em-
ployer company or firm; (3) a parent,
subsidiary, or otherwise closely con-
nected corporation; and (4) an agent of
the employer.

§ 531.34 Payment in scrip or similar
medium not authorized.

Scrip, tokens, credit cards, ‘‘dope
checks,’’ coupons, and similar devices

VerDate 10<AUG>98 09:46 Aug 11, 1998 Jkt 179109 PO 00000 Frm 00159 Fmt 8010 Sfmt 8010 E:\TEMP\179109T.XXX chick PsN: 179109T



168

29 CFR Ch. V (7–1–98 Edition)§ 531.35

are not proper mediums of payment
under the Act. They are neither cash
nor ‘‘other facilities’’ within the mean-
ing of section 3(m). However, the use of
such devices for the purpose of conven-
iently and accurately measuring wages
earned or facilities furnished during a
single pay period is not prohibited.
Piecework earnings, for example, may
be calculated by issuing tokens (rep-
resenting a fixed amount of work per-
formed) to the employee, which are re-
deemed at the end of the pay period for
cash. The tokens do not discharge the
obligation of the employer to pay
wages, but they may enable him to de-
termine the amount of cash which is
due to the employee. Similarly, board,
lodging, or other facilities may be fur-
nished during the pay period in ex-
change for scrip or coupons issued prior
to the end of the pay period. The rea-
sonable cost of furnishing such facili-
ties may be included as part of the
wage, since payment is being made not
in scrip but in facilities furnished
under the requirements of section 3(m).
But the employer may not credit him-
self with ‘‘unused scrip’’ or ‘‘coupons
outstanding’’ on the pay day in deter-
mining whether he has met the re-
quirements of the Act because such
scrip or coupons have not been re-
deemed for cash or facilities within the
pay period. Similarly, the employee
cannot be charged with the loss or de-
struction of scrip or tokens.

§ 531.35 ‘‘Free and clear’’ payment;
‘‘kickbacks.’’

Whether in cash or in facilities,
‘‘wages’’ cannot be considered to have
been paid by the employer and received
by the employee unless they are paid
finally and unconditionally or ‘‘free
and clear.’’ The wage requirements of
the Act will not be met where the em-
ployee ‘‘kicks-back’’ directly or indi-
rectly to the employer or to another
person for the employer’s benefit the
whole or part of the wage delivered to
the employee. This is true whether the
‘‘kick-back’’ is made in cash or in
other than cash. For example, if it is a
requirement of the employer that the
employee must provide tools of the
trade which will be used in or are spe-
cifically required for the performance
of the employer’s particular work,

there would be a violation of the Act in
any workweek when the cost of such
tools purchased by the employee cuts
into the minimum or overtime wages
required to be paid him under the Act.
See also in this connection, § 531.32(c).

PAYMENT WHERE ADDITIONS OR
DEDUCTIONS ARE INVOLVED

§ 531.36 Nonovertime workweeks.
(a) When no overtime is worked by

the employees, section 3(m) and this
part apply only to the applicable mini-
mum wage for all hours worked. To il-
lustrate, where an employee works 40
hours a week at a cash wage rate of
$1.60 an hour in a situation when that
rate is the applicable minimum wage
and is paid $64 in cash free and clear at
the end of the workweek, and in addi-
tion is furnished facilities valued at $4,
no consideration need be given to the
question of whether such facilities
meet the requirements of section 3(m)
and this part, since the employee has
received in cash the applicable mini-
mum wage of $1.60 an hour for all hours
worked. Similarly, where an employee
is employed at a rate of $1.80 an hour
and during a particular workweek
works 40 hours for which he is paid $64
in cash, the employer having deducted
$8 from his wages for facilities fur-
nished, whether such deduction meets
the requirement of section 3(m) and
subpart B of this part need not be con-
sidered, since the employee is still re-
ceiving, after the deduction has been
made, a cash wage of $1.60 an hour. De-
ductions for board, lodging, or other fa-
cilities may be made in nonovertime
workweeks even if they reduce the cash
wage below the minimum, provided the
prices charged do not exceed the ‘‘rea-
sonable cost’’ of such facilities. When
such items are furnished the employee
at a profit, the deductions from wages
in weeks in which no overtime is
worked are considered to be illegal
only to the extent that the profit re-
duces the wage (which includes the
‘‘reasonable cost’’ of the facilities)
below the required minimum. Accord-
ingly, in a situation when $1.60 an hour
is the applicable minimum wage, if an
employee employed at a rate of $1.65 an
hour works 40 hours in a workweek and
is paid only $54 in cash, $12 having been
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deducted for facilities furnished to
him, such facilities must be measured
by the requirements of section 3(m)
and this part to determine if the em-
ployee has received the minimum of $64
(40 hours × $1.60) in cash or in facilities
which may be legitimately included in
‘‘wages’’ payable under the Act. The
same would be true where an employee
is furnished the facilities in addition to
a cash wage of $54 for 40 hours of work.
In either case, if the ‘‘reasonable cost’’
to the employer of legitimate facilities
equals at least $10 the requirements of
the Act are met. Cf. Southern Pacific
Co. v. Joint Council Dining Car Employ-
ees, 165 F. (2d) 26 (C.A. 9).

(b) Deductions for articles such as
tools, miners’ lamps, dynamite caps,
and other items which do not con-
stitute ‘‘board, lodging, or other facili-
ties’’ may likewise be made in non-
overtime workweeks if the employee
nevertheless received the required min-
imum wage in cash free and clear; but
to the extent that they reduce the
wages of the employee in any such
workweek below the minimum re-
quired by the Act, they are illegal.

§ 531.37 Overtime workweeks.
(a) Section 7 requires that the em-

ployee receive compensation for over-
time hours at ‘‘a rate of not less than
one and one-half times the regular rate
at which he is employed.’’ When over-
time is worked by an employee who re-
ceives the whole or part of his wage in
facilities and it becomes necessary to
determine the portion of his wages rep-
resented by facilities, all such facilities
must be measured by the requirements
of section 3(m) and subpart B of this
part. It is the Administrator’s opinion
that deductions may be made, however,
on the same basis in an overtime work-
week as in nonovertime workweeks
(see § 531.36), if their purpose and effect
are not to evade the overtime require-
ments of the Act or other law, provid-
ing the amount deducted does not ex-
ceed the amount which could be de-
ducted if the employee had only
worked the maximum number of
straight-time hours during the work-
week. For example, in a situation
where $1.60 an hour is the applicable
minimum wage, if an employee is em-
ployed at a rate of $1.65 an hour (5

cents in excess of the minimum wage)
the maximum amount which may be
deducted from his wages in a 40-hour
workweek for items such as tools, dy-
namite caps, miners’ lamps, or other
articles which are not ‘‘facilities’’
within the meaning of the Act, is 40
times 5 cents or $2 (see § 531.36). Deduc-
tions in excess of this amount for such
articles are illegal in overtime work-
weeks as well as in nonovertime work-
weeks. There is no limit on the amount
which may be deducted for ‘‘board,
lodging, or other facilities’’ in over-
time workweeks (as in workweeks
when no overtime is worked), provided
that these deductions are made only
for the ‘‘reasonable cost’’ of the items
furnished. When such items are fur-
nished at a profit, the amount of the
profit (plus the full amount of any de-
ductions for articles which are not fa-
cilities) may not exceed $2 in the exam-
ple heretofore used in this paragraph.
These principles assume a situation
where bona fide deductions are made
for particular items in accordance with
the agreement or understanding of the
parties. If the situation is solely one of
refusal or failure to pay the full
amount of wages required by section 7,
these principles have no application.
Deductions made only in overtime
workweeks, or increases in the prices
charged for articles or services during
overtime workweeks will be scruti-
nized to determine whether they are
manipulations to evade the overtime
requirements of the Act.

(b) Where deductions are made from
the stipulated wage of an employee,
the regular rate of pay is arrived at on
the basis of the stipulated wage before
any deductions have been made. Where
board, lodging, or other facilities are
customarily furnished as addition to a
cash wage, the reasonable cost of the
facilities to the employer must be con-
sidered as part of the employee’s regu-
lar rate of pay. See Walling v. Alaska
Pacific Consolidated Mining Co., 152 F.
(2d) 812 (C.A. 9), cert. denied, 327 U.S.
803. Thus, suppose an employee em-
ployed at a cash rate of $2 an hour,
whose maximum nonovertime work-
week under section 7(a) of the Act is 40
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hours, works 44 hours during a particu-
lar workweek. If, in addition, he is fur-
nished board, lodging, or other facili-
ties valued at $16, but whose ‘‘reason-
able cost’’ is $11, the $11 must be added
to his cash straight-time pay of $88 ($2
× 44 hours) in determining the regular
rate of pay on which his overtime com-
pensation is to be calculated. The regu-
lar rate then becomes $2.25 an hour
(($88+$11=$99)÷(44 hours)=$2.25 an hour).
The employee is thus entitled to re-
ceive a total of $103.50 for the week ((40
hours × $2.25=$90)+(4 hours × $3.37 1⁄2
=$13.50)). In addition to the straight-
time pay of $88 in cash and $11 in facili-
ties, extra compensation of $4.50 in
cash for the 4 overtime hours must,
therefore, be paid by the employer, to
meet the requirements of the Act.

PAYMENTS MADE TO PERSONS OTHER
THAN EMPLOYEES

§ 531.38 Amounts deducted for taxes.
Taxes which are assessed against the

employee and which are collected by
the employer and forwarded to the ap-
propriate governmental agency may be
included as ‘‘wages’’ although they do
not technically constitute ‘‘board,
lodging, or other facilities’’ within the
meaning of section 3(m). This principle
is applicable to the employee’s share of
social security and State unemploy-
ment insurance taxes, as well as other
Federal, State, or local taxes, levies,
and assessments. No deduction may be
made for any tax or share of a tax
which the law requires to be borne by
the employer.

§ 531.39 Payments to third persons
pursuant to court order.

(a) Where an employer is legally
obliged, as by order of a court of com-
petent and appropriate jurisdiction, to
pay a sum for the benefit or credit of
the employee to a creditor of the em-
ployee, trustee, or other third party,
under garnishment, wage attachment,
trustee process, or bankruptcy proceed-
ing, deduction from wages of the actual
sum so paid is not prohibited: Provided,
That neither the employer nor any per-
son acting in his behalf or interest de-
rives any profit or benefit from the
transaction. In such case, payment to
the third person for the benefit and

credit of the employee will be consid-
ered equivalent, for the purposes of the
Act, to payment to the employee.

(b) The amount of any individual’s
earnings withheld by means of any
legal or equitable procedure for the
payment of any debt may not exceed
the restriction imposed by section
303(a), title III, Restriction on Garnish-
ment, of the Consumer Credit Protec-
tion Act (82 Stat. 163, 164; 15 U.S.C. 1671
et seq.). The application of title III is
discussed in part 870 of this chapter.
When the payment to a third person of
moneys withheld pursuant to a court
order under which the withholdings ex-
ceeds that permitted by the CCPA, the
excess will not be considered equiva-
lent to payment of wages to the em-
ployee for purpose of the Fair Labor
Standards Act.

[35 FR 10757, July 2, 1970]

§ 531.40 Payments to employee’s as-
signee.

(a) Where an employer is directed by
a voluntary assignment or order of his
employee to pay a sum for the benefit
of the employee to a creditor, donee, or
other third party, deduction from
wages of the actual sum so paid is not
prohibited: Provided, That neither the
employer nor any person acting in his
behalf or interest, directly or indi-
rectly, derives any profit or benefit
from the transaction. In such case,
payment to the third person for the
benefit and credit of the employee will
be considered equivalent, for purposes
of the Act, to payment to the em-
ployee.

(b) No payment by the employer to a
third party will be recognized as a
valid payment of compensation re-
quired under the Act where it appears
that such payment was part of a plan
or arrangement to evade or circumvent
the requirements of section 3(m) or
subpart B of this part. For the protec-
tion of both employer and employee it
is suggested that full and adequate
record of all assignments and orders be
kept and preserved and that provisions
of the applicable State law with re-
spect to signing, sealing, witnessing,
and delivery be observed.

(c) Under the principles stated in
paragraphs (a) and (b) of this section,
employers have been permitted to treat
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as payments to employees for purposes
of the Act sums paid at the employees’
direction to third persons for the fol-
lowing purposes: Sums paid, as author-
ized by the employee, for the purchase
in his behalf of U.S. savings stamps or
U.S. savings bonds; union dues paid
pursuant to a collective bargaining
agreement with bona fide representa-
tives of the employees and as per-
mitted by law; employees’ store ac-
counts with merchants wholly inde-
pendent of the employer; insurance
premiums (paid to independent insur-
ance companies where the employer is
under no obligation to supply the in-
surance and derives, directly or indi-
rectly, no benefit or profit from it);
voluntary contributions to churches
and charitable, fraternal, athletic, and
social organizations, or societies from
which the employer receives no profit
or benefit directly or indirectly.

PAYMENT OF WAGES TO TIPPED
EMPLOYEES

§ 531.50 Statutory provisions with re-
spect to tipped employees.

(a) With respect to tipped employees,
section 3(m) provides:

In determining the wage of a tipped em-
ployee, the amount paid such employee by
his employer shall be deemed to be increased
on account of tips by an amount determined
by the employer, but not by an amount in
excess of 50 per centum of the applicable
minimum wage rate, except that in the case
of an employee who (either himself or acting
through his representative) shows to the sat-
isfaction of the Secretary that the actual
amount of tips received by him was less than
the amount determined by the employer as
the amount by which the wage paid him was
deemed to be increased under this sentence,
the amount paid such employee by his em-
ployer shall be deemed to have been in-
creased by such lesser amount.

(b) ‘‘Tipped employee’’ is defined in
section 3(t) of the Act as follows:

Tipped employee means any employee en-
gaged in an occupation in which he cus-
tomarily and regularly receives more than
$20 a month in tips.

§ 531.51 Conditions for taking tip cred-
its in making wage payments.

The wage credit permitted on ac-
count of tips under section 3(m) may be
taken only with respect to wage pay-

ments made under the Act to those em-
ployees whose occupations in the work-
weeks for which such payments are
made are those of ‘‘tipped employees’’
as defined in section 3(t). Under section
3(t), the occupation of the employee
must be one ‘‘in which he customarily
and regularly receives more than $20 a
month in tips.’’ To determine whether
a tip credit may be taken in paying
wages to a particular employee it is
necessary to know what payments con-
stitute ‘‘tips,’’ whether the employee
receives ‘‘more than $20 a month’’ in
such payments in the occupation in
which he is engaged, and whether in
such occupation he receives these pay-
ments in such amount ‘‘customarily
and regularly.’’ The principles applica-
ble to a resolution of these questions
are discussed in the following sections.

§ 531.52 General characteristics of
‘‘tips.’’

A tip is a sum presented by a cus-
tomer as a gift or gratuity in recogni-
tion of some service performed for him.
It is to be distinguished from payment
of a charge, if any, made for the serv-
ice. Whether a tip is to be given, and
its amount, are matters determined
solely by the customer, and generally
he has the right to determine who shall
be the recipient of his gratuity. In the
absence of an agreement to the con-
trary between the recipient and a third
party, a tip becomes the property of
the person in recognition of whose
service it is presented by the customer.
Only tips actually received by an em-
ployee as money belonging to him
which he may use as he chooses free of
any control by the employer, may be
counted in determining whether he is a
‘‘tipped employee’’ within the meaning
of the Act and in applying the provi-
sions of section 3(m) which govern
wage credits for tips.

§ 531.53 Payments which constitute
tips.

In addition to cash sums presented
by customers which an employee keeps
as his own, tips received by an em-
ployee include, within the meaning of
the Act, amounts paid by bank check
or other negotiable instrument payble
at par and amounts transferred by the
employer to the employee pursuant to
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directions from credit customers who
designate amounts to be added to their
bills as tips. Special gifts in forms
other than money or its equivalent as
above described such as theater tick-
ets, passes, or merchandise, are not
counted as tips received by the em-
ployee for purposes of the Act.

§ 531.54 Tip pooling.
Where employees practice tip split-

ting, as where waiters give a portion of
their tips to the busboys, both the
amounts retained by the waiters and
those given the busboys are considered
tips of the individuals who retain
them, in applying the provisions of sec-
tion 3(m) and 3(t). Similarly, where an
accounting is made to an employer for
his information only or in furtherance
of a pooling arrangement whereby the
employer redistributes the tips to the
employees upon some basis to which
they have mutually agreed among
themselves, the amounts received and
retained by each individual as his own
are counted as his tips for purposes of
the Act.

§ 531.55 Examples of amounts not re-
ceived as tips.

(a) A compulsory charge for service,
such as 10 percent of the amount of the
bill, imposed on a customer by an em-
ployer’s establishment, is not a tip
and, even if distributed by the em-
ployer to his employees, cannot be
counted as a tip received in applying
the provisions of section 3(m) and 3(t).
Similarly, where negotiations between
a hotel and a customer for banquet fa-
cilities include amounts for distribu-
tion to employees of the hotel, the
amounts so distributed are not counted
as tips received. Likewise, where the
employment agreement is such that
amounts presented by customers as
tips belong to the employer and must
be credited or turned over to him, the
employee is in effect collecting for his
employer additional income from the
operations of the latter’s establish-
ment. Even though such amounts are
not collected by imposition of any
compulsory charge on the customer,
plainly the employee is not receiving
tips within the meaning of section 3(m)
and 3(t). The amounts received from
customers are the employer’s property,

not his, and do not constitute tip in-
come to the employee.

(b) As stated above, service charges
and other similar sums which become
part of the employer’s gross receipts
are not tips for the purposes of the Act.
However, where such sums are distrib-
uted by the employer to his employees,
they may be used in their entirety to
satisfy the monetary requirements of
the Act. Also, if pursuant to an em-
ployment agreement the tips received
by an employee must be credited or
turned over to the employer, such sums
may, after receipt by the employer, be
used by the employer to satisfy the
monetary requirements of the Act. In
such instances, there is no applicabil-
ity of the 50-percent limitation on tip
credits provided by section 3(m).

§ 531.56 ‘‘More than $20 a month in
tips.’’

(a) In general. An employee who re-
ceives tips, within the meaning of the
Act, is a ‘‘tipped employee’’ under the
definition in section 3(t) when, in the
occupation in which he is engaged, the
amounts he receives as tips customar-
ily and regularly total ‘‘more than $20
a month.’’ An employee employed in an
occupation in which the tips he re-
ceives meet this minimum standard is
a ‘‘tipped employee’’ for whom the
wage credit provided by section 3(m)
may be taken in computing the com-
pensation due him under the Act for
employment in such occupation,
whether he is employed in it full time
or part time. An employee employed
full time or part time in an occupation
in which he does not receive more than
$20 a month in tips customarily and
regularly is not a ‘‘tipped employee’’
within the meaning of the Act and
must receive the full compensation re-
quired by its provisions in cash or al-
lowable facilities without any deduc-
tion for tips received under the provi-
sions of section 3(m).

(b) Month. The definition of tipped
employee does not require that the cal-
endar month be used in determining
whether more than $20 a month is cus-
tomarily and regularly received as tips.
Any appropriate recurring monthly pe-
riod beginning on the same day of the
calendar month may be used.
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(c) Individual tip receipts are control-
ling. An employee must himself cus-
tomarily and regularly receive more
than $20 a month in tips in order to
qualify as a tipped employee. The fact
that he is part of a group which has a
record of receiving more than $20 a
month in tips will not qualify him. For
example, a waitress who is newly hired
will not be considered a tipped em-
ployee merely because the other wait-
resses in the establishment receive tips
in the requisite amount. For the meth-
od of applying the test in initial and
terminal months of employment, see
§ 531.58.

(d) Significance of minimum monthly tip
receipts. More than $20 a month in tips
customarily and regularly received by
the employee is a minimum standard
that must be met before any wage cred-
it for tips is determined under section
3(m). It does not govern or limit the de-
termination by the employer or the
Secretary of Labor of the appropriate
amount (up to 50 percent of the mini-
mum wage) of wage credit under sec-
tion 3(m) that may be taken for tips.

(e) Dual jobs. In some situations an
employee is employed in a dual job, as
for example, where a maintenance man
in a hotel also serves as a waiter. In
such a situation the employee, if he
customarily and regularly receives at
least $20 a month in tips for his work
as a waiter, is a tipped employee only
with respect to his employment as a
waiter. He is employed in two occupa-
tions, and no tip credit can be taken
for his hours of employment in his oc-
cupation of maintenance man. Such a
situation is distinguishable from that
of a waitress who spends part of her
time cleaning and setting tables, toast-
ing bread, making coffee and occasion-
ally washing dishes or glasses. It is
likewise distinguishable from the
counterman who also prepares his own
short orders or who, as part of a group
of countermen, takes a turn as a short
order cook for the group. Such related
duties in an occupation that is a tipped
occupation need not by themselves be
directed toward producing tips.

§ 531.57 Receiving the minimum
amount ‘‘customarily and regu-
larly.’’

The employee must receive more
than $20 a month in tips ‘‘customarily
and regularly’’ in the occupation in
which he is engaged in order to qualify
as a tipped employee under section 3(t).
If it is known that he always receives
more than the stipulated amount each
month, as may be the case with many
employees in occupations such as those
of waiters, bellhops, taxicab drivers,
barbers, or beauty operators, the em-
ployee will qualify and the tip credit
provisions of section 3(m) may be ap-
plied. On the other hand, an employee
who only occasionally or sporadically
receives tips totaling more than $20 a
month, such as at Christmas or New
Years when customers may be more
generous than usual, will not be
deemed a tipped employee. The phrase
‘‘customarily and regularly’’ signifies a
frequency which must be greater than
occasional, but which may be less than
constant. If an employee is in an occu-
pation in which he normally and recur-
rently receives more than $20 a month
in tips, he will be considered a tipped
employee even though occasionally be-
cause of sickness, vacation, seasonal
fluctuations or the like, he fails to re-
ceive more than $20 in tips in a particu-
lar month.

§ 531.58 Initial and terminal months.

An exception to the requirement that
an employee, whether full-time, part-
time, permanent or temporary, will
qualify as a tipped employee only if he
customarily and regularly receives
more than $20 a month in tips is made
in the case of initial and terminal
months of employment. In such
months the purpose of the provision for
tipped employees would seem fulfilled
if qualification as a tipped employee is
based on his receipt of tips in the par-
ticular week or weeks of such month at
a rate in excess of $20 a month, where
the employee has worked less than a
month because he started or termi-
nated employment during the month.
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§ 531.59 The tip wage credit.
In determining compliance with the

wage payment requirements of the Act,
under the provisions of section 3(m) the
amount paid to a tipped employee by
an employer is deemed to be increased
on account of tips by an amount which
cannot exceed 50 percent of the mini-
mum wage applicable to such employee
in the workweek for which the wage
payment is made. This credit is in ad-
dition to any credit for board, lodging,
or other facilities which may be allow-
able under section 3(m). The credit al-
lowed on account of tips may be less
than 50 percent of the applicable mini-
mum wage; it cannot be more. The ac-
tual amount is left by the statute to
determination by the employer on the
basis of his information concerning the
tipping practices and receipts in his es-
tablishment. However, section 3(m)
provides that an employee who can
show to the satisfaction of the Sec-
retary of Labor that the actual amount
of tips received by him was less than
the amount determined by the em-
ployer as a tip credit shall receive an
appropriate wage adjustment. See
§ 531.50(a). As stated in Senate Report
No. 1487 (89th Cong. 2d sess.), it is pre-
sumed that in the application of this
special provision the employee will be
receiving at least the maximum tip
credit in actual tips: ‘‘If the employee
is receiving less than the amount cred-
ited, the employer is required to pay
the balance so that the employee re-
ceives at least the minimum wage with
the defined combination of wages and
tips.’’ Provision is made in § 531.7 for
employee requests for review of tip
credit determinations made by employ-
ers, in the event that the employee
considers that the tip credit taken ex-
ceeds his actual tips. As indicated in
§ 531.51, the tip credit may be taken
only for hours worked by the employee
in an occupation in which he qualifies
as a ‘‘tipped employee.’’ Under employ-
ment agreements requiring tips to be
turned over or credited to the employer
to be treated by him as part of his
gross receipts, it is clear from the leg-
islative history that the employer
must pay the employee the full mini-
mum hourly wage, since for all prac-
tical purposes the employee is not re-
ceiving tip income. See also § 531.54.

§ 531.60 Overtime payments.
(a) When overtime is worked by a

tipped employee who is subject to the
overtime pay provisions of the Act, his
regular rate of pay is determined by di-
viding hs total remuneration for em-
ployment (except statutory exclusions)
in any workweek by the total number
of hours actually worked by him in
that workweek for which such com-
pensation was paid. (See part 778 of
this chapter for a detailed discussion of
overtime compensation under the Act.)
In accordance with section 3(m), a
tipped employee’s regular rate of pay
includes the amount of tip credit taken
by the employer (not in excess of 50
percent of the applicable minimum
wage), the reasonable cost or fair value
of any facilities furnished him by the
employer, as authorized under section
3(m) and this part 531, and the cash
wages including commissions and cer-
tain bonuses paid by the employer. Any
tips received by the employee in excess
of the tip credit need not be included in
the regular rate. Such tips are not pay-
ments made by the employer to the
employee as remuneration for employ-
ment within the meaning of the Act.

PART 536—AREA OF PRODUCTION

Sec.
536.1 ‘‘Area of production’’ as used in sec-

tion 7(c) of the Fair Labor Standards
Act.

536.2 ‘‘Area of production’’ as used in sec-
tion 13(a)(10) of the Fair Labor Standards
Act.

536.3 ‘‘Area of production’’ as used in sec-
tion 13(a)(17) of the Fair Labor Standards
Act.

536.4 Petition for amendment of regula-
tions.

AUTHORITY: 52 Stat. 1060; 29 U.S.C. 201 et
seq, unless otherwise noted.

SOURCE: 27 FR 400, Jan. 13, 1962, unless oth-
erwise noted.

§ 536.1 ‘‘Area of production’’ as used in
section 7(c) of the Fair Labor
Standards Act.

(a) An employer shall be regarded as
engaged in the first processing of any
agricultural or horticultural commod-
ity during seasonal operations within
the ‘‘area of production’’ within the
meaning of section 7(c) of the Fair
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