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5 The transcript of the Commission’s Hear-
ings on Religious Discrimination can be ex-
amined by the public at: The Equal Employ-
ment Opportunity Commission, 2401 E Street
NW., Washington, DC 20506.

business, and would therefore, exceed the
duty to accommodate Hardison.

In 1978, the Commission conducted public
hearings on religious discrimination in New
York City, Milwaukee, and Los Angeles in
order to respond to the concerns raised by
Hardison. Approximately 150 witnesses testi-
fied or submitted written statements.5The
witnesses included employers, employees,
representatives of religious and labor organi-
zations and representatives of Federal, State
and local governments.

The Commission found from the hearings
that:

(1) There is widespread confusion concern-
ing the extent of accommodation under the
Hardison decision.

(2) The religious practices of some individ-
uals and some groups of individuals are not
being accommodated.

(3) Some of those practices which are not
being accommodated are:

—Observance of a Sabbath or religious
holidays;

—Need for prayer break during working
hours;

—Practice of following certain dietary re-
quirements;

—Practice of not working during a mourn-
ing period for a deceased relative;

—Prohibition against medical examina-
tions;

—Prohibition against membership in labor
and other organizations; and

—Practices concerning dress and other per-
sonal grooming habits.

(4) Many of the employers who testified
had developed alternative employment prac-
tices which accommodate the religious prac-
tices of employees and prospective employ-
ees and which meet the employer’s business
needs.

(5) Little evidence was submitted by em-
ployers which showed actual attempts to ac-
commodate religious practices with result-
ant unfavorable consequences to the employ-
er’s business. Employers appeared to have
substantial anticipatory concerns but no, or
very little, actual experience with the prob-
lems they theorized would emerge by provid-
ing reasonable accommodation for religious
practices.

Based on these findings, the Commission is
revising its Guidelines to clarify the obliga-
tion imposed by section 701(j) to accommo-
date the religious practices of employees and
prospective employees.

PART 1606—GUIDELINES ON DIS-
CRIMINATION BECAUSE OF NA-
TIONAL ORIGIN
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AUTHORITY: Title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C. 2000e et seq.

SOURCE: 45 FR 85635, Dec. 29, 1980, unless
otherwise noted.

§ 1606.1 Definition of national origin
discrimination.

The Commission defines national ori-
gin discrimination broadly as includ-
ing, but not limited to, the denial of
equal employment opportunity because
of an individual’s, or his or her ances-
tor’s, place of origin; or because an in-
dividual has the physical, cultural or
linguistic characteristics of a national
origin group. The Commission will ex-
amine with particular concern charges
alleging that individuals within the ju-
risdiction of the Commission have been
denied equal employment opportunity
for reasons which are grounded in na-
tional origin considerations, such as (a)
marriage to or association with per-
sons of a national origin group; (b)
membership in, or association with an
organization identified with or seeking
to promote the interests of national or-
igin groups; (c) attendance or partici-
pation in schools, churches, temples or
mosques, generally used by persons of a
national origin group; and (d) because
an individual’s name or spouse’s name
is associated with a national origin
group. In examining these charges for
unlawful national origin discrimina-
tion, the Commission will apply gen-
eral title VII principles, such as dispar-
ate treatment and adverse impact.

§ 1606.2 Scope of title VII protection.
Title VII of the Civil Rights Act of

1964, as amended, protects individuals
against employment discrimination on
the basis of race, color, religion, sex or

VerDate 25<JUN>98 09:46 Jul 22, 1998 Jkt 179110 PO 00000 Frm 00188 Fmt 8010 Sfmt 8010 Y:\SGML\179110T.XXX pfrm11 PsN: 179110T



195

Equal Employment Opportunity Comm. § 1606.7

1 See also, 5 U.S.C. 7532, for the authority of
the head of a Federal agency or department
to suspend or remove an employee on
grounds of national security.

2 See Espinoza v. Farah Mfg. Co., Inc., 414
U.S. 86, 92 (1973). See also, E.O. 11935, 5 CFR
7.4; and 31 U.S.C. 699(b), for citizenship re-
quirements in certain Federal employment.

3 See CD 71–1529 (1971), CCH EEOC Decisions
¶6231, 3 FEP Cases 952; CD 71–1418 (1971), CCH
EEOC Decisions ¶6223, 3 FEP Cases 580; CD
74–25 (1973), CCH EEOC Decisions ¶6400, 10
FEP Cases 260. Davis v. County of Los Angeles,
566 F. 2d 1334, 1341–42 (9th Cir., 1977) vacated
and remanded as moot on other grounds, 440
U.S. 625 (1979). See also, Dothard v.
Rawlinson, 433 U.S. 321 (1977).

4 See section 4C(2) of the Uniform Guidelines
on Employee Selection Procedures, 29 CFR
1607.4C(2).

5 See CD AL68–1–155E (1969), CCH EEOC De-
cisions ¶6008, 1 FEP Cases 921.

6 See CD YAU9–048 (1969), CCH EEOC Deci-
sions ¶6054, 2 FEP Cases 78.

national origin. The title VII principles
of disparate treatment and adverse im-
pact equally apply to national origin
discrimination. These Guidelines apply
to all entities covered by title VII (col-
lectively referred to as ‘‘employer’’).

§ 1606.3 The national security excep-
tion.

It is not an unlawful employment
practice to deny employment opportu-
nities to any individual who does not
fulfill the national security require-
ments stated in section 703(g) of title
VII.1

§ 1606.4 The bona fide occupational
qualification exception.

The exception stated in section 703(e)
of title VII, that national origin may
be a bona fide occupational qualifica-
tion, shall be strictly construed.

§ 1606.5 Citizenship requirements.
(a) In those circumstances, where

citizenship requirements have the pur-
pose or effect of discriminating against
an individual on the basis of national
origin, they are prohibited by title
VII.2

(b) Some State laws prohibit the em-
ployment of non-citizens. Where these
laws are in conflict with title VII, they
are superseded under section 708 of the
title.

§ 1606.6 Selection procedures.
(a)(1) In investigating an employer’s

selection procedures (including those
identified below) for adverse impact on
the basis of national origin, the Com-
mission will apply the Uniform Guide-
lines on Employee Selection Procedures
(UGESP), 29 CFR part 1607. Employers
and other users of selection procedures
should refer to the UGESP for guidance
on matters, such as adverse impact,
validation and recordkeeping require-
ments for national origin groups.

(2) Because height or weight require-
ments tend to exclude individuals on

the basis of national origin,3the user is
expected to evaluate these selection
procedures for adverse impact, regard-
less of whether the total selection
process has an adverse impact based on
national origin. Therefore, height or
weight requirements are identified
here, as they are in the UGESP,4as ex-
ceptions to the ‘‘bottom line’’ concept.

(b) The Commission has found that
the use of the following selection pro-
cedures may be discriminatory on the
basis of national origin. Therefore, it
will carefully investigate charges in-
volving these selection procedures for
both disparate treatment and adverse
impact on the basis of national origin.
However, the Commission does not con-
sider these to be exceptions to the
‘‘bottom line’’ concept:

(1) Fluency-in-English requirements,
such as denying employment opportu-
nities because of an individual’s for-
eign accent,5or inability to commu-
nicate well in English.6

(2) Training or education require-
ments which deny employment oppor-
tunities to an individual because of his
or her foreign training or education, or
which require an individual to be for-
eign trained or educated.

§ 1606.7 Speak-English-only rules.
(a) When applied at all times. A rule

requiring employees to speak only
English at all times in the workplace is
a burdensome term and condition of
employment. The primary language of
an individual is often an essential na-
tional origin characteristic. Prohibit-
ing employees at all times, in the
workplace, from speaking their pri-
mary language or the language they
speak most comfortably, disadvantages
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7 See CD 71–446 (1970), CCH EEOC Decisions
¶6173, 2 FEP Cases, 1127; CD 72–0281 (1971),
CCH EEOC Decisions ¶6293.

8 See CD CL68–12–431 EU (1969), CCH EEOC
Decisions ¶6085, 2 FEP Cases 295; CD 72–0621
(1971), CCH EEOC Decisions ¶6311, 4 FEP
Cases 312; CD 72–1561 (1972), CCH EEOC Deci-
sions ¶6354, 4 FEP Cases 852; CD 74–05 (1973),
CCH EEOC Decisions ¶6387, 6 FEP Cases 834;
CD 76–41 (1975), CCH EEOC Decisions ¶6632.
See also, Amendment to Guidelines on Dis-
crimination Because of Sex, § 1604.11(a) n. 1, 45
FR 7476 sy 74677 (November 10, 1980).

an individual’s employment opportuni-
ties on the basis of national origin. It
may also create an atmosphere of infe-
riority, isolation and intimidation
based on national origin which could
result in a discriminatory working en-
vironment.7Therefore, the Commission
will presume that such a rule violates
title VII and will closely scrutinize it.

(b) When applied only at certain times.
An employer may have a rule requiring
that employees speak only in English
at certain times where the employer
can show that the rule is justified by
business necessity.

(c) Notice of the rule. It is common for
individuals whose primary language is
not English to inadvertently change
from speaking English to speaking
their primary language. Therefore, if
an employer believes it has a business
necessity for a speak-English-only rule
at certain times, the employer should
inform its employees of the general cir-
cumstances when speaking only in
English is required and of the con-
sequences of violating the rule. If an
employer fails to effectively notify its
employees of the rule and makes an ad-
verse employment decision against an
individual based on a violation of the
rule, the Commission will consider the
employer’s application of the rule as
evidence of discrimination on the basis
of national origin.

§ 1606.8 Harassment.

(a) The Commission has consistently
held that harassment on the basis of
national origin is a violation of title
VII. An employer has an affirmative
duty to maintain a working environ-
ment free of harassment on the basis of
national origin.8

(b) Ethnic slurs and other verbal or
physical conduct relating to an individ-
ual’s national origin constitute harass-
ment when this conduct:

(1) Has the purpose or effect of creat-
ing an intimidating, hostile or offen-
sive working environment;

(2) Has the purpose or effect of unrea-
sonably interfering with an individ-
ual’s work performance; or

(3) Otherwise adversely affects an in-
dividual’s employment opportunities.

(c) An employer is responsible for its
acts and those of its agents and super-
visory employees with respect to har-
assment on the basis of national origin
regardless of whether the specific acts
complained of were authorized or even
forbidden by the employer and regard-
less of whether the employer knew or
should have known of their occurrence.
The Commission will examine the cir-
cumstances of the particular employ-
ment relationship and the job func-
tions performed by the individual in
determining whether an individual acts
in either a supervisory or agency ca-
pacity.

(d) With respect to conduct between
fellow employees, an employer is re-
sponsible for acts of harassment in the
workplace on the basis of national ori-
gin, where the employer, its agents or
supervisory employees, knows or
should have known of the conduct, un-
less the employer can show that it
took immediate and appropriate cor-
rective action.

(e) An employer may also be respon-
sible for the acts of non-employees
with respect to harassment of employ-
ees in the workplace on the basis of na-
tional origin, where the employer, its
agents or supervisory employees,
knows or should have known of the
conduct and fails to take immediate
and appropriate corrective action. In
reviewing these cases, the Commission
will consider the extent of the employ-
er’s control and any other legal respon-
sibility which the employer may have
with respect to the conduct of such
non-employees.
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