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SUBCHAPTER I—WITHDRAWAL LIABILITY FOR
MULTIEMPLOYER PLANS

PART 4203—EXTENSION OF SPE-
CIAL WITHDRAWAL LIABILITY
RULES

Sec.
4203.1 Purpose and scope.
4203.2 Definitions.
4203.3 Plan adoption of special withdrawal

rules.
4203.4 Requests for PBGC approval of plan

amendments.
4203.5 PBGC action on requests.
4203.6 OMB control number.

AUTHORITY: 29 U.S.C. 1302(b)(3).

SOURCE: 61 FR 34083, July 1, 1996, unless
otherwise noted.

§ 4203.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to prescribe procedures whereby a
multiemployer plan may, pursuant to
sections 4203(f) and 4208(e)(3) of ERISA,
request the PBGC to approve a plan
amendment which establishes special
complete or partial withdrawal liabil-
ity rules.

(b) Scope. This part applies to a mul-
tiemployer pension plan covered by
title IV of ERISA.

§ 4203.2 Definitions.

The following terms are defined in
§ 4001.2 of this chapter: complete with-
drawal, employer, ERISA, multiem-
ployer plan, PBGC, person, plan, plan
sponsor, and plan year.

§ 4203.3 Plan adoption of special with-
drawal rules.

(a) General rule. A plan may, subject
to the approval of the PBGC, establish
by plan amendment special complete
or partial withdrawal liability rules. A
complete withdrawal liability rule
adopted pursuant to this part shall be
similar to the rules for the construc-
tion and entertainment industries de-
scribed in section 4203 (b) and (c) of
ERISA. A partial withdrawal liability
rule adopted pursuant to this part shall
be consistent with the complete with-
drawal rule adopted by the plan. A plan
amendment adopted under this part

may not be put into effect until it is
approved by the PBGC.

(b) Discretionary provisions of the plan
amendment. A plan amendment adopted
pursuant to this part may—

(1) Cover an entire industry or indus-
tries, or be limited to a segment of an
industry; and

(2) Apply to cessations of the obliga-
tion to contribute that occurred prior
to the adoption of the amendment.

§ 4203.4 Requests for PBGC approval
of plan amendments.

(a) Filing of request. A plan shall
apply to the PBGC for approval of a
plan amendment which establishes spe-
cial complete or partial withdrawal li-
ability rules. The request for approval
shall be filed after the amendment is
adopted. PBGC approval shall also be
required for any subsequent modifica-
tion of the plan amendment, other
than a repeal of the amendment which
results in employers being subject to
the general statutory rules on with-
drawal.

(b) Who may request. The plan spon-
sor, or a duly authorized representative
acting on behalf of the plan sponsor,
shall sign and submit the request.

(c) Where to file. The request shall be
delivered by mail or submitted by hand
to Reports Processing, Insurance Oper-
ations Department, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington, DC 20005–4026.

(d) Information. Each request shall
contain the following information:

(1) The name and address of the plan
for which the plan amendment is being
submitted, and the telephone number
of the plan sponsor or its authorized
representative.

(2) A copy of the executed amend-
ment, including the proposed effective
date.

(3) A statement certifying that no-
tice of the adoption of the amendment
and the request for approval filed under
this part has been given to all employ-
ers who have an obligation to contrib-
ute under the plan and to all employee
organizations representing employees
covered under the plan.
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(4) A statement indicating how the
withdrawal rules in the plan amend-
ment would operate in the event of a
sale of assets by a contributing em-
ployer or the cessation of the obliga-
tion to contribute or the cessation of
covered operations by all employers.

(5) A copy of the plan’s most recent
actuarial valuation.

(6) For each of the previous five plan
years, information on the number of
plan participants by category (active,
retired and separate vested) and a com-
plete financial statement. This require-
ment may be satisfied by the submis-
sion for each of those years of Form
5500, including schedule B, or similar
reports required under prior law.

(7) A detailed description of the in-
dustry to which the plan amendment
will apply, including information suffi-
cient to demonstrate the effect of with-
drawals on the plan’s contribution
base, and information establishing in-
dustry characteristics which would in-
dicate that withdrawals in the industry
do not typically have an adverse effect
on the plan’s contribution base. Such
industry characteristics include the
mobility of employees, the intermit-
tent nature of employment, the
project-by-project nature of the work,
extreme fluctuations in the level of an
employer’s covered work under the
plan, the existence of a consistent pat-
tern of entry and withdrawal by em-
ployers, and the local nature of the
work performed.

(e) Supplemental information. In addi-
tion to the information described in
paragraph (d) of this section, a plan
may submit any other information it
believes is pertinent to its request. The
PBGC may require the plan sponsor to
submit any other information the
PBGC determines it needs to review a
request under this part.

§ 4203.5 PBGC action on requests.
(a) General. The PBGC shall approve

a plan amendment providing for the ap-
plication of special complete or partial
withdrawal liability rules upon a deter-
mination by the PBGC that the plan
amendment—

(1) Will apply only to an industry
that has characteristics that would
make use of the special withdrawal
rules appropriate; and

(2) Will not pose a significant risk to
the insurance system.

(b) Notice of pendency of request. As
soon as practicable after receiving a re-
quest for approval of a plan amend-
ment containing all the information
required under § 4203.4, the PBGC shall
publish a notice of the pendency of the
request in the FEDERAL REGISTER. The
notice shall contain a summary of the
request and invite interested persons
to submit written comments to the
PBGC concerning the request. The no-
tice will normally provide for a com-
ment period of 45 days.

(c) PBGC decision on request. After the
close of the comment period, PBGC
shall issue its decision in writing on
the request for approval of a plan
amendment. Notice of the decision
shall be published in the FEDERAL REG-
ISTER.

§ 4203.6 OMB control number.

The collections of information con-
tained in this part have been approved
by the Office of Management and Budg-
et under OMB control number 1212–0050.

PART 4204—VARIANCES FOR SALE
OF ASSETS

Subpart A—General

Sec.
4204.1 Purpose and scope.
4204.2 Definitions.

Subpart B—Variance of the Statutory
Requirements

4204.11 Variance of the bond/escrow and
sale-contract requirements.

4204.12 De minimis transactions.
4204.13 Net income and net tangible assets

tests.

Subpart C—Procedures for Individual and
Class Variances or Exemptions

4204.21 Requests to PBGC for variances and
exemptions.

4204.22 PBGC action on requests.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1384(c).

SOURCE: 61 FR 34084, July 1, 1996, unless
otherwise noted.
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Subpart A—General
§ 4204.1 Purpose and scope.

(a) Purpose. Under section 4204 of
ERISA, an employer that ceases cov-
ered operations under a multiemployer
plan, or ceases to have an obligation to
contribute for such operations, because
of a bona fide, arm’s-length sale of as-
sets to an unrelated purchaser does not
incur withdrawal liability if certain
conditions are met. One condition is
that the sale contract provide that the
seller will be secondarily liable if the
purchaser withdraws from the plan
within five years and does not pay its
withdrawal liability. Another condi-
tion is that the purchaser furnish a
bond or place funds in escrow, for a pe-
riod of five plan years, in a prescribed
amount. Section 4204 also authorizes
the PBGC to provide for variances or
exemptions from these requirements.
Subpart B of this part provides
variances and exemptions from the re-
quirements for certain sales of assets.
Subpart C of this part establishes pro-
cedures under which a purchaser or
seller may, when the conditions set
forth in subpart B are not satisfied or
when the parties decline to provide cer-
tain financial information to the plan,
request the PBGC to grant individual
or class variances or exemptions from
the requirements.

(b) Scope. In general, this part applies
to any sale of assets described in sec-
tion 4204(a)(1) of ERISA. However, this
part does not apply to a sale of assets
involving operations for which the sell-
er is obligated to contribute to a plan
described in section 404(c) of the Code,
or a continuation of such a plan, unless
the plan is amended to provide that
section 4204 applies.

§ 4204.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: Code, employer,
ERISA, IRS, multiemployer plan,
PBGC, person, plan, plan adminis-
trator, plan sponsor, and plan year.

In addition, for purposes of this part:
Date of determination means the date

on which a seller ceases covered oper-
ations or ceases to have an obligation
to contribute for such operations as a
result of a sale of assets within the
meaning of section 4204(a) of ERISA.

Net income after taxes means revenue
minus expenses after taxes (excluding
extraordinary and non-recurring in-
come or expenses), as presented in an
audited financial statement or, in the
absence of such statement, in an
unaudited financial statement, each
prepared in conformance with gen-
erally accepted accounting principles.

Net tangible assets means tangible as-
sets (assets other than licenses, pat-
ents copyrights, trade names, trade-
marks, goodwill, experimental or orga-
nizational expenses, unamortized debt
discounts and expenses and all other
assets which, under generally accepted
accounting principles, are deemed in-
tangible) less liabilities (other than
pension liabilities). Encumbered assets
shall be excluded from net tangible as-
sets only to the extent of the amount
of the encumbrance.

Purchaser means a purchaser de-
scribed in section 4204(a)(1) of ERISA.

Seller means a seller described in sec-
tion 4204(a)(1) of ERISA.

Subpart B—Variance of the
Statutory Requirements

§ 4204.11 Variance of the bond/escrow
and sale-contract requirements.

(a) General rule. A purchaser’s bond or
escrow under section 4204(a)(1)(B) of
ERISA and the sale-contract provision
under section 4204(a)(1)(C) are not re-
quired if the parties to the sale inform
the plan in writing of their intention
that the sale be covered by section 4204
of ERISA and demonstrate to the satis-
faction of the plan that at least one of
the criteria contained in § 4204.12 or
§ 4204.13(a) is satisfied.

(b) Requests after posting of bond or es-
tablishment of escrow. A request for a
variance may be filed at any time. If,
after a purchaser has posted a bond or
placed money in escrow pursuant to
section 4204(a)(1)(B) of ERISA, the pur-
chaser demonstrates to the satisfaction
of the plan that the criterion in either
§ 4204.13 (a)(1) or (a)(2) is satisfied, then
the bond shall be cancelled or the
amount in escrow shall be refunded.
For purposes of considering a request
after the bond or escrow is in place, the
words ‘‘the year preceding the date of
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the variance request’’ shall be sub-
stituted for ‘‘the date of determina-
tion’’ for the first mention of that term
in both § 4204.13 (a)(1) and (a)(2). In ad-
dition, in determining the purchaser’s
average net income after taxes under
§ 4204.13(a)(1), for any year included in
the average for which the net income
figure does not reflect the interest ex-
pense incurred with respect to the sale,
the purchaser’s net income shall be re-
duced by the amount of interest paid
with respect to the sale in the fiscal
year following the date of determina-
tion.

(c) Information required. A request for
a variance shall contain financial or
other information that is sufficient to
establish that one of the criteria in
§ 4204.12 or § 4204.13(a) is satisfied. A re-
quest on the basis of either § 4204.13
(a)(1) or (a)(2) shall also include a copy
of the purchaser’s audited (if available)
or (if not) unaudited financial state-
ments for the specified time period.

(d) Limited exemption during pendency
of request. Provided that all of the in-
formation required to be submitted is
submitted before the first day of the
first plan year beginning after the sale,
a plan may not, pending its decision on
the variance, require a purchaser to
post a bond or place an amount in es-
crow pursuant to section 4204(a)(1)(B).
In the event a bond or escrow is not in
place pursuant to the preceding sen-
tence, and the plan determines that the
request does not qualify for a variance,
the purchaser shall comply with sec-
tion 4204(a)(1)(B) within 30 days after
the date on which it receives notice of
the plan’s decision.

(Approved by the Office of Management and
Budget under control number 1212—0021)

§ 4204.12 De minimis transactions.
The criterion under this section is

that the amount of the bond or escrow
does not exceed the lesser of $250,000 or
two percent of the average total annual
contributions made by all employers to
the plan, for the purposes of section
412(b)(3)(A) of the Code, for the three
most recent plan years ending before
the date of determination. For this
purpose, ‘‘contributions made’’ shall
have the same meaning as the term has
under § 4211.12(a) of this chapter.

§ 4204.13 Net income and net tangible
assets tests.

(a) General. The criteria under this
section are that either—

(1) Net income test. The purchaser’s
average net income after taxes for its
three most recent fiscal years ending
before the date of determination (as de-
fined in § 4204.12), reduced by any inter-
est expense incurred with respect to
the sale which is payable in the fiscal
year following the date of determina-
tion, equals or exceeds 150 percent of
the amount of the bond or escrow re-
quired under ERISA section
4204(a)(1)(B); or

(2) Net tangible assets test. The pur-
chaser’s net tangible assets at the end
of the fiscal year preceding the date of
determination (as defined in § 4204.12),
equal or exceed—

(i) If the purchaser was not obligated
to contribute to the plan before the
sale, the amount of unfunded vested
benefits allocable to the seller under
section 4211 (with respect to the pur-
chased operations), as of the date of de-
termination, or

(ii) If the purchaser was obligated to
contribute to the plan before the sale,
the sum of the amount of unfunded
vested benefits allocable to the pur-
chaser and to the seller under ERISA
section 4211 (with respect to the pur-
chased operations), each as of the date
of determination.

(b) Special rule when more than one
plan is covered by request. For the pur-
poses of paragraphs (a)(1) and (a)(2), if
the transaction involves the assump-
tion by the purchaser of the seller’s ob-
ligation to contribute to more than one
multiemployer plan, then the total
amount of the bond or escrow or of the
unfunded vested benefits, as applicable,
for all of the plans with respect to
which the purchaser has not posted a
bond or escrow shall be used to deter-
mine whether the applicable test is
met.

(c) Non-applicability of tests in event of
purchaser’s insolvency. A purchaser will
not qualify for a variance under this
subpart pursuant to paragraph (a)(1) or
(a)(2) of this section if, as of the earlier
of the date of the plan’s decision on the
variance request or the first day of the
first plan year beginning after the date
of determination, the purchaser is the
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subject of a petition under title 11,
United States Code, or of a proceeding
under similar provisions of state insol-
vency laws.

Subpart C—Procedures for Indi-
vidual and Class Variances or
Exemptions

§ 4204.21 Requests to PBGC for
variances and exemptions.

(a) General. If a transaction covered
by this part does not satisfy the condi-
tions set forth in subpart B of this
part, or if the parties decline to provide
to the plan privileged or confidential
financial information within the mean-
ing of section 552(b)(4) of the Freedom
of Information Act (5 U.S.C. 552), the
purchaser or seller may request from
the PBGC an exemption or variance
from the requirements of section
4204(a)(1)(B) and (C) of ERISA.

(b) Who may request. A purchaser or a
seller may file a request for a variance
or exemption. The request may be sub-
mitted by one or more duly authorized
representatives acting on behalf of the
party or parties. When a contributing
employer withdraws from a plan as a
result of related sales of assets involv-
ing several purchasers, or withdraws
from more than one plan as a result of
a single sale, the application may re-
quest a class variance or exemption for
all the transactions.

(c) Where to file. The request shall be
delivered by mail or submitted by hand
to Reports Processing, Insurance Oper-
ations Department, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington, DC 20005–4026.

(d) Information. Each request shall
contain the following information:

(1) The name and address of the plan
or plans for which the variance or ex-
emption is being requested, and the
telephone number of the plan adminis-
trator of each plan.

(2) For each plan described in para-
graph (d)(1) of this section, the nine-
digit Employer Identification Number
(EIN) assigned by the IRS to the plan
sponsor and the three-digit Plan Iden-
tification Number (PN) assigned by the
plan sponsor to the plan, and, if dif-
ferent, also the EIN and PN last filed
with the PBGC. If an EIN or PN has

not been assigned, that should be indi-
cated.

(3) The name, address and telephone
number of the seller and of its duly au-
thorized representative, if any.

(4) The name, address and telephone
number of the purchaser and of its duly
authorized representative, if any.

(5) A full description of each trans-
action for which the request is being
made, including effective date.

(6) A statement explaining why the
requested variance or exemption would
not significantly increase the risk of fi-
nancial loss to the plan, including evi-
dence, financial or otherwise, that sup-
ports that conclusion.

(7) When the request for a variance or
exemption is filed by the seller alone, a
statement signed by the purchaser in-
dicating its intention that section 4204
of ERISA apply to the sale of assets.

(8) A statement indicating the
amount of the purchaser’s bond or es-
crow required under section
4204(a)(1)(B) of ERISA.

(9) The estimated amount of with-
drawal liability that the seller would
otherwise incur as a result of the sale
if section 4204 did not apply to the sale.

(10) A certification that a complete
copy of the request has been sent to
each plan described in paragraph (d)(1)
of this section and each collective bar-
gaining representative of the seller’s
employees by certified mail, return re-
ceipt requested.

(e) Additional information. In addition
to the information described in para-
graph (d) of this section, the PBGC
may require the purchaser, the seller,
or the plan to submit any other infor-
mation the PBGC determines it needs
to review the request.

(f) Disclosure of information. Any
party submitting information pursuant
to this section may include a state-
ment of whether any of the informa-
tion is of a nature that its disclosure
may not be required under the Free-
dom of Information Act, 5 U.S.C. 552.
The statement should specify the infor-
mation that may not be subject to dis-
closure and the grounds therefor.

(Approved by the Office of Management and
Budget under control number 1212–0021)
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§ 4204.22 PBGC action on requests.
(a) General. The PBGC shall approve

a request for a variance or exemption if
PBGC determines that approval of the
request is warranted, in that it—

(1) Would more effectively or equi-
tably carry out the purposes of title IV
of ERISA; and

(2) Would not significantly increase
the risk of financial loss to the plan.

(b) Notice of pendency of request. As
soon as practicable after receiving a
variance or exemption request contain-
ing all the information specified in
§ 4204.21, the PBGC shall publish a no-
tice of the pendency of the request in
the FEDERAL REGISTER. The notice
shall provide that any interested per-
son may, within the period of time
specified therein, submit written com-
ments to the PBGC concerning the re-
quest. The notice will usually provide
for a comment period of 45 days.

(c) PBGC decision on request. The
PBGC shall issue a decision on a vari-
ance or exemption request as soon as
practicable after the close of the com-
ment period described in paragraph (b)
of this section. PBGC’s decision shall
be in writing, and if the PBGC dis-
approves the request, the decision shall
state the reasons therefor. Notice of
the decision shall be published in the
FEDERAL REGISTER.

PART 4206—ADJUSTMENT OF LI-
ABILITY FOR A WITHDRAWAL
SUBSEQUENT TO A PARTIAL WITH-
DRAWAL

Sec.
4206.1 Purpose and scope.
4206.2 Definitions.
4206.3 Credit against liability for a subse-

quent withdrawal.
4206.4 Amount of credit in plans using the

presumptive method.
4206.5 Amount of credit in plans using the

modified presumptive method.
4206.6 Amount of credit in plans using the

rolling-5 method.
4206.7 Amount of credit in plans using the

direct attribution method.
4206.8 Reduction of credit for abatement or

other reduction of prior partial with-
drawal liability.

4206.9 Amount of credit in plans using alter-
native allocation methods.

4206.10 Special rule for 70-percent decline
partial withdrawals.

AUTHORITY: 29 U.S.C. 1302(b)(3) and 1386(b).

SOURCE: 61 FR 34086, July 1, 1996, unless
otherwise noted.

§ 4206.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to prescribe rules, pursuant to sec-
tion 4206(b) of ERISA, for adjusting the
partial or complete withdrawal liabil-
ity of an employer that previously par-
tially withdrew from the same multi-
employer plan. Section 4206(b)(1) pro-
vides that when an employer that has
partially withdrawn from a plan subse-
quently incurs liability for another
partial or a complete withdrawal from
that plan, the employer’s liability for
the subsequent withdrawal is to be re-
duced by the amount of its liability for
the prior partial withdrawal (less any
waiver or reduction of that prior liabil-
ity). Section 4206(b)(2) requires the
PBGC to prescribe regulations adjust-
ing the amount of this credit to ensure
that the liability for the subsequent
withdrawal properly reflects the em-
ployer’s share of liability with respect
to the plan. The purpose of the credit is
to protect a withdrawing employer
from being charged twice for the same
unfunded vested benefits of the plan.
The reduction in the credit protects
the other employers in the plan from
becoming responsible for unfunded
vested benefits properly allocable to
the withdrawing employer. In the in-
terests of simplicity, the rules in this
part provide for, generally, a one-step
calculation of the adjusted credit under
section 4206(b)(2) against the subse-
quent liability, rather than for sepa-
rate calculations first of the credit
under section 4206(b)(1) and then of the
reduction in the credit under para-
graph (b)(2) of that section. In cases
where the withdrawal liability for the
prior partial withdrawal was reduced
by an abatement or other reduction of
that liability, the adjusted credit is
further reduced in accordance with
§ 4206.8 of this part.

(b) Scope. This part applies to multi-
employer plans covered under title IV
of ERISA, and to employers that have
partially withdrawn from such plans
after September 25, 1980 and subse-
quently completely or partially with-
draw from the same plan.
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§ 4206.2 Definitions.
The following are defined in § 4001.2 of

this chapter: Code, employer, ERISA,
multiemployer plan, PBGC, plan, and
plan year.

In addition, for purposes of this part:
Complete withdrawal means a com-

plete withdrawal as described in sec-
tion 4203 of ERISA.

Partial withdrawal means a partial
withdrawal as described in section 4205
of ERISA.

§ 4206.3 Credit against liability for a
subsequent withdrawal.

Whenever an employer that was as-
sessed withdrawal liability for a partial
withdrawal from a plan partially or
completely withdraws from that plan
in a subsequent plan year, it shall re-
ceive a credit against the new with-
drawal liability in an amount greater
than or equal to zero, determined in ac-
cordance with this part. If the credit
determined under §§ 4206.4 through
4206.9 is less than zero, the amount of
the credit shall equal zero.

§ 4206.4 Amount of credit in plans
using the presumptive method.

(a) General. In a plan that uses the
presumptive allocation method de-
scribed in section 4211(b) of ERISA, the
credit shall equal the sum of the
unamortized old liabilities determined
under paragraph (b) of this section,
multiplied by the fractions described
or determined under paragraph (c) of
this section. When an employer’s prior
partial withdrawal liability has been
reduced or waived, this credit shall be
adjusted in accordance with § 4206.8.

(b) Unamortized old liabilities. The
amounts determined under this para-
graph are the employer’s proportional
shares, if any, of the unamortized
amounts as of the end of the plan year
preceding the withdrawal for which the
credit is being calculated, of—

(1) The plan’s unfunded vested bene-
fits as of the end of the last plan year
ending before September 26, 1980;

(2) The annual changes in the plan’s
unfunded vested benefits for plan years
ending after September 25, 1980, and be-
fore the year of the prior partial with-
drawal; and

(3) The reallocated unfunded vested
benefits (if any), as determined under

section 4211(b)(4) of ERISA, for plan
years ending before the year of the
prior partial withdrawal.

(c) Employer’s allocable share of old li-
abilities. The sum of the amounts deter-
mined under paragraph (b) are multi-
plied by the two fractions described in
this paragraph in order to determine
the amount of the old liabilities that
was previously assessed against the
employer.

(1) The first fraction is the fraction
determined under section 4206(a)(2) of
ERISA for the prior partial with-
drawal.

(2) The second fraction is a fraction,
the numerator of which is the amount
of the liability assessed against the
employer for the prior partial with-
drawal, and the denominator of which
is the product of—

(i) The amount of unfunded vested
benefits allocable to the employer as if
it had completely withdrawn as of the
date of the prior partial withdrawal
(determined without regard to any ad-
justments), multiplied by—

(ii) The fraction determined under
section 4206(a)(2) of ERISA for the prior
partial withdrawal.

§ 4206.5 Amount of credit in plans
using the modified presumptive
method.

(a) General. In a plan that uses the
modified presumptive method de-
scribed in section 4211(c)(2) of ERISA,
the credit shall equal the sum of the
unamortized old liabilities determined
under paragraph (b) of this section,
multiplied by the fractions described
or determined under paragraph (c) of
this section. When an employer’s prior
partial withdrawal liability has been
reduced or waived, this credit shall be
adjusted in accordance with § 4206.8.

(b) Unamortized old liabilities. The
amounts described in this paragraph
shall be determined as of the end of the
plan year preceding the withdrawal for
which the credit is being calculated,
and are the employer’s proportional
shares, if any, of—

(1) The plan’s unfunded vested bene-
fits as of the end of the last plan year
ending before September 26, 1980, re-
duced as if those obligations were being
fully amortized in level annual install-
ments over 15 years beginning with the
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first plan year ending on or after such
date; and

(2) The aggregate post-1980 change
amount determined under section
4211(c)(2)(C) of ERISA as if the em-
ployer had completely withdrawn in
the year of the prior partial with-
drawal, reduced as if those obligations
were being fully amortized in level an-
nual installments over the 5-year pe-
riod beginning with the plan year in
which the prior partial withdrawal oc-
curred.

(c) Employer’s allocable share of old li-
abilities. The sum of the amounts deter-
mined under paragraph (b) are multi-
plied by the two fractions described in
this paragraph in order to determine
the amount of old liabilities that was
previously assessed against the em-
ployer.

(1) The first fraction is the fraction
determined under section 4206(a)(2) of
ERISA for the prior partial with-
drawal.

(2) The second fraction is a fraction,
the numerator of which is the amount
of the liability assessed against the
employer for the prior partial with-
drawal, and the denominator of which
is the product of—

(i) The amount of unfunded vested
benefits allocable to the employer as if
it had completely withdrawn as of the
date of the prior partial withdrawal
(determined without regard to any ad-
justments), multiplied by—

(ii) The fraction determined under
section 4206(a)(2) of ERISA for the prior
partial withdrawal.

§ 4206.6 Amount of credit in plans
using the rolling-5 method.

In a plan that uses the rolling-5 allo-
cation method described in section
4211(c)(3) of ERISA, the credit shall
equal the amount of the liability as-
sessed for the prior partial withdrawal,
reduced as if that amount was being
fully amortized in level annual install-
ments over the 5-year period beginning
with the plan year in which the prior
partial withdrawal occurred. When an
employer’s prior partial withdrawal li-
ability has been reduced or waived, this
credit shall be adjusted in accordance
with § 4206.8.

§ 4206.7 Amount of credit in plans
using the direct attribution method.

In a plan that uses the direct attribu-
tion allocation method described in
section 4211(c)(4) of ERISA, the credit
shall equal the amount of the liability
assessed for the prior partial with-
drawal, reduced as if that amount was
being fully amortized in level annual
installments beginning with the plan
year in which the prior partial with-
drawal occurred, over the greater of 10
years or the amortization period for
the resulting base when the combined
charge base and the combined credit
base are offset under section 412(b)(4) of
the Code. When an employer’s prior
partial withdrawal liability has been
reduced or waived, this credit shall be
adjusted in accordance with § 4206.8.

§ 4206.8 Reduction of credit for abate-
ment or other reduction of prior
partial withdrawal liability.

(a) General. If an employer’s with-
drawal liability for a prior partial
withdrawal has been reduced or waived,
the credit determined pursuant to
§§ 4206.4 through 4206.7 shall be adjusted
in accordance with this section.

(b) Computation. The adjusted credit
is calculated by multiplying the credit
determined under the preceding sec-
tions of this part by a fraction—

(1) The numerator of which is the ex-
cess of the total partial withdrawal li-
ability of the employer for all partial
withdrawals in prior years (excluding
those partial withdrawals for which the
credit is zero) over the present value of
each abatement or other reduction of
that prior withdrawal liability cal-
culated as of the date on which that
prior partial withdrawal liability was
determined; and

(2) The denominator of which is the
total partial withdrawal liability of the
employer for all partial withdrawals in
prior years (excluding those partial
withdrawals for which the credit is
zero).

§ 4206.9 Amount of credit in plans
using alternative allocation meth-
ods.

A plan that has adopted an alter-
native method of allocating unfunded
vested benefits pursuant to section
4211(c)(5) of ERISA and part 4211 of this
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chapter shall adopt, by plan amend-
ment, a method of calculating the
credit provided by § 4206.3 that is con-
sistent with the rules in §§ 4206.4
through 4206.8 for plans using the stat-
utory allocation method most similar
to the plan’s alternative allocation
method.

§ 4206.10 Special rule for 70-percent
decline partial withdrawals.

For the purposes of applying the
rules in §§ 4206.4 through 4206.9 in any
case in which either the prior or subse-
quent partial withdrawal resulted from
a 70-percent contribution decline (or a
35-percent decline in the case of certain
retail food industry plans), the first
year of the 3-year testing period shall
be deemed to be the plan year in which
the partial withdrawal occurred.

PART 4207—REDUCTION OR WAIV-
ER OF COMPLETE WITHDRAWAL
LIABILITY

Sec.
4207.1 Purpose and scope.
4207.2 Definitions.
4207.3 Abatement.
4207.4 Withdrawal liability payments during

pendency of abatement determination.
4207.5 Requirements for abatement.
4207.6 Partial withdrawals after reentry.
4207.7 Liability for subsequent complete

withdrawals and related adjustments for
allocating unfunded vested benefits.

4207.8 Liability for subsequent partial with-
drawals.

4207.9 Special rules.
4207.10 Plan rules for abatement.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1387.

SOURCE: 61 FR 34088, July 1, 1996, unless
otherwise noted.

§ 4207.1 Purpose and scope.
(a) Purpose. The purpose of this part

is to prescribe rules, pursuant to sec-
tion 4207(a) of ERISA, for reducing or
waiving the withdrawal liability of cer-
tain employers that have completely
withdrawn from a multiemployer plan
and subsequently resume covered oper-
ations under the plan. This part pre-
scribes rules pursuant to which the
plan must waive the employer’s obliga-
tion to make future liability payments
with respect to its complete with-
drawal and must calculate the amount
of the employer’s liability for a partial

or complete withdrawal from the plan
after its reentry into the plan. This
part also provides procedures, pursuant
to section 4207(b) of ERISA, for plan
sponsors of multiemployer plans to
apply to PBGC for approval of plan
amendments that provide for the re-
duction or waiver of complete with-
drawal liability under conditions other
than those specified in section 4207(a)
of ERISA and this part.

(b) Scope. This part applies to multi-
employer plans covered under title IV
of ERISA, and to employers that have
completely withdrawn from such plans
after September 25, 1980, and that have
not, as of the date of their reentry into
the plan, fully satisfied their obliga-
tion to pay withdrawal liability arising
from the complete withdrawal.

§ 4207.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: employer,
ERISA, IRS, Multiemployer Act, mul-
tiemployer plan, nonforfeitable benefit,
PBGC, plan, and plan year.

In addition, for purposes of this part:
Complete withdrawal means a com-

plete withdrawal as described in sec-
tion 4203 of ERISA.

Eligible employer means the employer,
as defined in section 4001(b) of ERISA,
as it existed on the date of its initial
partial or complete withdrawal, as ap-
plicable. An eligible employer shall
continue to be an eligible employer
notwithstanding the occurrence of any
of the following events:

(1) A restoration involving a mere
change in identity, form or place of or-
ganization, however effected;

(2) A reorganization involving a liq-
uidation into a parent corporation;

(3) A merger, consolidation or divi-
sion solely between (or among) trades
or businesses (whether or not incor-
porated) of the employer; or

(4) An acquisition by or of, or a merg-
er or combination with another trade
or business.

Partial withdrawal means a partial
withdrawal as described in section 4205
of ERISA.

Period of withdrawal means the plan
year in which the employer completely
withdrew from the plan, the plan year
in which the employer reentered the
plan and all intervening plan years.
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§ 4207.3 Abatement.

(a) General. Whenever an eligible em-
ployer that has completely withdrawn
from a multiemployer plan reenters
the plan, it may apply to the plan for
abatement of its complete withdrawal
liability. Applications shall be filed by
the date of the first scheduled with-
drawal liability payment falling due
after the employer resumes covered op-
erations or, if later, the fifteenth cal-
endar day after the employer resumes
covered operations. Applications shall
identify the eligible employer, the
withdrawn employer, if different, the
date of withdrawal, and the date of re-
sumption of covered operations. Upon
receiving an application for abatement,
the plan sponsor shall determine, in ac-
cordance with paragraph (b) of this sec-
tion, whether the employer satisfies
the requirements for abatement of its
complete withdrawal liability under
§ 4207.5, § 4207.9, or a plan amendment
which has been approved by PBGC pur-
suant to § 4207.10. If the plan sponsor
determines that the employer satisfies
the requirements for abatement of its
complete withdrawal liability, the pro-
visions of paragraph (c) of this section
shall apply. If the plan sponsor deter-
mines that the employer does not sat-
isfy the requirements for abatement of
its complete withdrawal liability, the
provisions of paragraphs (d) and (e) of
this section shall apply.

(b) Determination of abatement. As
soon as practicable after an eligible
employer that completely withdrew
from a multiemployer plan applies for
abatement, the plan sponsor shall de-
termine whether the employer satisfies
the requirements for abatement of its
complete withdrawal liability under
this part and shall notify the employer
in writing of its determination and of
the consequences of its determination,
as described in paragraphs (c) or (d)
and (e) of this section, as appropriate.
If a bond or escrow has been provided
to the plan under § 4207.4, the plan
sponsor shall send a copy of the notice
to the bonding or escrow agent.

(c) Effects of abatement. If the plan
sponsor determines that the employer
satisfies the requirements for abate-
ment of its complete withdrawal liabil-
ity under this part, then—

(1) The employer shall have no obli-
gation to make future withdrawal li-
ability payments to the plan with re-
spect to its complete withdrawal;

(2) The employer’s liability for a sub-
sequent withdrawal shall be deter-
mined in accordance with § 4207.7 or
§ 4207.8, as applicable;

(3) Any bonds furnished under § 4207.4
shall be cancelled and any amounts
held in escrow under § 4207.4 shall be re-
funded to the employer; and

(4) Any withdrawal liability pay-
ments due after the reentry and made
by the employer to the plan shall be re-
funded by the plan without interest.

(d) Effects of non-abatement. If the
plan sponsor determines that the em-
ployer does not satisfy the require-
ments for abatement of its complete
withdrawal liability under this part,
then—

(1) The bond or escrow furnished
under § 4207.4 shall be paid to the plan
within 30 days after the date of the
plan sponsor’s notice under paragraph
(b) of this section;

(2) The employer shall pay to the
plan within 30 days after the date of
the plan sponsor’s notice under para-
graph (b) of this section, the amount of
its withdrawal liability payment or
payments, with respect to which the
bond or escrow was furnished, in excess
of the bond or escrow;

(3) The employer shall resume mak-
ing its withdrawal liability payments
as they are due to the plan; and

(4) The employer shall be treated as a
new employer for purposes of any fu-
ture application of the withdrawal li-
ability rules in sections 4201—4225 of
title IV of ERISA with respect to its
participation in the plan after its re-
entry into the plan, except that in
plans using the ‘‘direct attribution’’
method (section 4211(c)(4) of ERISA),
the nonforfeitable benefits attributable
to service with the employer shall in-
clude nonforfeitable benefits attrib-
utable to service prior to reentry that
were not nonforfeitable at that time.

(e) Collection of payments due and re-
view of non-abatement determination.
The rules in part 4219, subpart C, of
this chapter (relating to overdue, de-
faulted, and overpaid withdrawal li-
ability) shall apply with respect to all
payments required to be made under
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paragraphs (d)(2) and (d)(3) of this sec-
tion. For this purpose, a payment re-
quired to be made under paragraph
(d)(2) shall be treated as a withdrawal
liability payment due on the 30th day
after the date of the plan sponsor’s no-
tice under paragraph (b) of this section.

(1) Review of non-abatement determina-
tion. A plan sponsor’s determination
that the employer does not satisfy the
requirements for abatement under this
part shall be subject to plan review
under section 4219(b)(2) of ERISA and
to arbitration under section 4221 of
ERISA, within the times prescribed by
those sections. For this purpose, the
plan sponsor’s notice under paragraph
(b) of this section shall be treated as a
demand under section 4219(b)(1) of
ERISA.

(2) Determination of abatement. If the
plan sponsor or an arbitrator deter-
mines that the employer satisfies the
requirements for abatement of its com-
plete withdrawal liability under this
part, the plan sponsor shall imme-
diately refund the following payments
(plus interest, except as indicated
below, determined in accordance with
§ 4219.31(d) of this chapter as if the pay-
ments were overpayments of with-
drawal liability) to the employer in a
lump sum:

(i) The amount of the employer’s
withdrawal liability payment or pay-
ments, without interest, due after its
reentry and made by the employer.

(ii) The bond or escrow paid to the
plan under paragraph (d)(1) of this sec-
tion.

(iii) The amount of the employer’s
withdrawal liability payment or pay-
ments in excess of the bond or escrow,
paid to the plan under paragraph (d)(2)
of this section.

(iv) Any withdrawal liability pay-
ment made by the employer to the plan
pursuant to paragraph (d)(3) of this sec-
tion after the plan sponsor’s notice
under paragraph (b) of this section.

§ 4207.4 Withdrawal liability payments
during pendency of abatement de-
termination.

(a) General rule. An eligible employer
that completely withdraws from a mul-
tiemployer plan and subsequently reen-
ters the plan may, in lieu of making
withdrawal liability payments due

after its reentry, provide a bond to, or
establish an escrow account for, the
plan that satisfies the requirements of
paragraph (b) of this section or any
plan rules adopted under paragraph (d)
of this section, pending a determina-
tion by the plan sponsor under
§ 4207.3(b) of whether the employer sat-
isfies the requirements for abatement
of its complete withdrawal liability.
An employer that applies for abate-
ment and neither provides a bond/es-
crow nor pays its withdrawal liability
payments remains eligible for abate-
ment.

(b) Bond/escrow. The bond or escrow
allowed by this section shall be in an
amount equal to 70 percent of the with-
drawal liability payments that would
otherwise be due. The bond or escrow
relating to each payment shall be fur-
nished before the due date of that pay-
ment. A single bond or escrow may be
provided for more than one payment
due during the pendency of the plan
sponsor’s determination. The bond or
escrow agreement shall provide that if
the plan sponsor determines that the
employer does not satisfy the require-
ments for abatement of its complete
withdrawal liability under this part,
the bond or escrow shall be paid to the
plan upon notice from the plan sponsor
to the bonding or escrow agent. A bond
provided under this paragraph shall be
issued by a corporate surety company
that is an acceptable surety for pur-
poses of section 412 of ERISA.

(c) Notice of bond/escrow. Concur-
rently with posting a bond or establish-
ing an escrow account under paragraph
(b) of this section, the employer shall
notify the plan sponsor. The notice
shall include a statement of the
amount of the bond or escrow, the
scheduled payment or payments with
respect to which the bond or escrow is
being furnished, and the name and ad-
dress of the bonding or escrow agent.

(d) Plan amendments concerning bond/
escrow. A plan may, by amendment,
adopt rules decreasing the amount
specified in paragraph (b) of a bond or
escrow allowed under this section. A
plan amendment adopted under this
paragraph may be applied only to the
extent that it is consistent with the
purposes of ERISA.
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§ 4207.5 Requirements for abatement.
(a) General rule. Except as provided in

§ 4207.9 (d) and (e) (pertaining to acqui-
sitions, mergers and other combina-
tions), an eligible employer that com-
pletely withdraws from a multiem-
ployer plan and subsequently reenters
the plan shall have its liability for that
withdrawal abated in accordance with
§ 4207.3(c) if the employer resumes cov-
ered operations under the plan, and the
number of contribution base units with
respect to which the employer has an
obligation to contribute under the plan
for the measurement period (as defined
in paragraph (b) of this section) after it
resumes covered operations exceeds 30
percent of the number of contribution
base units with respect to which the
employer had an obligation to contrib-
ute under the plan for the base year (as
defined in paragraph (c) of this sec-
tion).

(b) Measurement period. If the em-
ployer resumes covered operations
under the plan at least six full months
prior to the end of a plan year and
would satisfy the test in paragraph (a)
based on its contribution base units for
that plan year, then the measurement
period shall be the period from the date
it resumes covered operations until the
end of that plan year. If the employer
would not satisfy this test, or if the
employer resumes covered operations
under the plan less than six full
months prior to the end of the plan
year, the measurement period shall be
the first twelve months after it re-
sumes covered operations.

(c) Base year. For purposes of para-
graph (a) of this section, the employ-
er’s number of contribution base units
for the base year is the average number
of contribution base units for the two
plan years in which its contribution
base units were the highest, within the
five plan years immediately preceding
the year of its complete withdrawal.

§ 4207.6 Partial withdrawals after re-
entry.

(a) General rule. For purposes of de-
termining whether there is a partial
withdrawal of an eligible employer
whose liability is abated under this
part upon the employer’s reentry into
the plan or at any time thereafter, the
plan sponsor shall apply the rules in

section 4205 of ERISA, as modified by
the rules in this section, and section
108 of the Multiemployer Act. A partial
withdrawal of an employer whose li-
ability is abated under this part may
occur under these rules upon the em-
ployer’s reentry into the plan. How-
ever, a plan sponsor may not demand
payment of withdrawal liability for a
partial withdrawal occurring upon the
employer’s reentry before the plan
sponsor has determined that the em-
ployer’s liability for its complete with-
drawal is abated under this part and
has so notified the employer in accord-
ance with § 4207.3(b).

(b) Partial withdrawal—70-percent con-
tribution decline. The plan sponsor shall
determine whether there is a partial
withdrawal described in section
4205(a)(1) of ERISA (relating to a 70-
percent contribution decline) in ac-
cordance with the rules in section 4205
of ERISA and section 108 of the Multi-
employer Act, as modified by the rules
in this paragraph, and shall determine
the amount of an employer’s liability
for that partial withdrawal in accord-
ance with the rules in § 4207.8(b).

(1) Definition of ‘‘3-year testing pe-
riod.’’ For purposes of section 4205(b)(1)
of ERISA, the term ‘‘3-year testing pe-
riod’’ means the period consisting of
the plan year for which the determina-
tion is made and the two immediately
preceding plan years, excluding any
plan year during the period of with-
drawal.

(2) Contribution base units for high base
year. For purposes of section 4205(b)(1)
of ERISA and except as provided in sec-
tion 108(d)(3) of the Multiemployer Act,
in determining the number of contribu-
tion base units for the high base year,
if the five plan years immediately pre-
ceding the beginning of the 3-year test-
ing period include a plan year during
the period of withdrawal, the number
of contribution base units for each
such year of withdrawal shall be
deemed to be the greater of—

(i) The employer’s contribution base
units for that plan year; or

(ii) The average of the employer’s
contribution base units for the three
plan years preceding the plan year in
which the employer completely with-
drew from the plan.
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(c) Partial withdrawal—partial ces-
sation of contribution obligation. The
plan sponsor shall determine whether
there is a partial withdrawal described
in section 4205(a)(2) of ERISA (relating
to a partial cessation of the employer’s
contribution obligation) in accordance
with the rules in section 4205 of ERISA,
as modified by the rules in this para-
graph, and section 108 of the Multiem-
ployer Act. In making this determina-
tion, the sponsor shall exclude all plan
years during the period of withdrawal.
A partial withdrawal under this para-
graph can occur no earlier than the
plan year of reentry. If the sponsor de-
termines that there was a partial with-
drawal, it shall determine the amount
of an employer’s liability for that par-
tial withdrawal in accordance with the
rules in § 4207.8(c).

§ 4207.7 Liability for subsequent com-
plete withdrawals and related ad-
justments for allocating unfunded
vested benefits.

(a) General. When an eligible em-
ployer that has had its liability for a
complete withdrawal abated under this
part completely withdraws from the
plan, the employer’s liability for that
subsequent withdrawal shall be deter-
mined in accordance with the rules in
sections 4201—4225 of title IV, as modi-
fied by the rules in this section, and
section 108 of the Multiemployer Act.
In the case of a combination described
in § 4207.9(d), the modifications de-
scribed in this section shall be applied
only with respect to that portion of the
eligible employer that had previously
withdrawn from the plan. In the case of
a combination described in § 4207.9(e),
the modifications shall be applied sepa-
rately with respect to each previously
withdrawn employer that comprises
the eligible employer. In addition,
when a plan has abated the liability of
a reentered employer, if the plan uses
either the ‘‘presumptive’’ or the ‘‘di-
rect attribution’’ method (section
4211(b) or (c)(4), respectively) for allo-
cating unfunded vested benefits, the
plan shall modify those allocation
methods as described in this section in
allocating unfunded vested benefits to
any employer that withdraws from the
plan after the reentry.

(b) Allocation of unfunded vested bene-
fits for subsequent withdrawal in plans
using ‘‘presumptive’’ method. In a plan
using the ‘‘presumptive’’ allocation
method under section 4211(b) of ERISA,
the amount of unfunded vested benefits
allocable to a reentered employer for a
subsequent withdrawal shall equal the
sum of—

(1) The unamortized amount of the
employer’s allocable shares of the
amounts described in section 4211(b)(1),
for the plan years preceding the initial
withdrawal, determined as if the em-
ployer had not previously withdrawn;

(2) The sum of the unamortized an-
nual credits attributable to the year of
the initial withdrawal and each suc-
ceeding year ending prior to reentry;
and

(3) The unamortized amount of the
employer’s allocable shares of the
amounts described in section
4211(b)(1)(A) and (C) for plan years end-
ing after its reentry. For purposes of
paragraph (b)(2), the annual credit for a
plan year is the amount by which the
employer’s withdrawal liability pay-
ments for the year exceed the greater
of the employer’s imputed contribu-
tions or actual contributions for the
year. The employer’s imputed con-
tributions for a year shall equal the av-
erage annual required contributions of
the employer for the three plan years
preceding the initial withdrawal. The
amount of the credit for a plan year is
reduced by 5 percent of the original
amount for each succeeding plan year
ending prior to the year of the subse-
quent withdrawal.

(c) Allocation of unfunded vested bene-
fits for subsequent withdrawal in plans
using ‘‘modified presumptive’’ or ‘‘rolling-
5’’ method. In a plan using either the
‘‘modified presumptive’’ allocation
method under section 4211(c)(2) of
ERISA or the ‘‘rolling-5’’ method under
section 4211(c)(3), the amount of un-
funded vested benefits allocable to a
reentered employer for a subsequent
withdrawal shall equal the sum of—

(1) The amount determined under
section 4211 (c)(2) or (c)(3) of ERISA, as
appropriate, as if the date of reentry
were the employer’s initial date of par-
ticipation in the plan; and

(2) The outstanding balance, as of the
date of reentry, of the unfunded vested
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benefits allocated to the employer for
its previous withdrawal (as defined in
paragraph (c)(2)(i) of this section) re-
duced as if that amount were being
fully amortized in level annual install-
ments, at the plan’s funding rate as of
the date of reentry, over the period de-
scribed in paragraph (c)(2)(ii), begin-
ning with the first plan year after re-
entry.

(i) The outstanding balance of the
unfunded vested benefits allocated to
an employer for its previous with-
drawal is the excess of the amount de-
termined under section 4211 (c)(2) or
(c)(3) of ERISA as of the end of the plan
year in which the employer initially
withdrew, accumulated with interest
at the plan’s funding rate for that year,
from that year to the date of reentry,
over the withdrawal liability payments
made by the employer, accumulated
with interest from the date of payment
to the date of reentry at the plan’s
funding rate for the year of entry.

(ii) The period referred to in para-
graph (c)(2) for plans using the modi-
fied presumptive method is the greater
of five years, or the number of full plan
years remaining on the amortization
schedule under section 4211(c)(2)(B)(i)
of ERISA. For plans using the rolling-
5 method, the period is five years.

(d) Adjustments applicable to all em-
ployers in plans using ‘‘presumptive’’
method. In a plan using the ‘‘presump-
tive’’ allocation method under section
4211(b) of ERISA, when the plan has
abated the withdrawal liability of a re-
entered employer pursuant to this
part, the following adjustments to the
allocation method shall be made in
computing the unfunded vested bene-
fits allocable to any employer that
withdraws from the plan in a plan year
beginning after the reentry:

(1) The sum of the unamortized
amounts of the annual credits of a re-
entered employer shall be treated as a
reallocated amount under section
4211(b)(4) of ERISA in the plan year in
which the employer reenters.

(2) In the event that the 5-year period
used to compute the denominator of
the fraction described in section 4211
(b)(2)(E) and (b)(4)(D) of ERISA in-
cludes a year during the period of with-
drawal of a reentered employer, the
contributions for a year during the pe-

riod of withdrawal shall be adjusted to
include any actual or imputed con-
tributions of the employer, as deter-
mined under paragraph (b) of this sec-
tion.

(e) Adjustments applicable to all em-
ployers in plans using ‘‘direct attribu-
tion’’ method. In a plan using the ‘‘di-
rect attribution’’ method under section
4211(c)(4) of ERISA, when the plan has
abated the withdrawal liability of a re-
entered employer pursuant to this
part, the following adjustments to the
allocation method shall be made in
computing the unfunded vested bene-
fits allocable to any employer that
withdraws from the plan in a plan year
beginning after the reentry:

(1) The nonforfeitable benefits attrib-
utable to service with a reentered em-
ployer prior to its initial withdrawal
shall be treated as benefits that are at-
tributable to service with that em-
ployer.

(2) For purposes of section
4211(c)(4)(D)(ii) and (iii) of ERISA,
withdrawal liability payments made by
a reentered employer shall be treated
as contributions made by the reentered
employer.

(f) Plans using alternative allocation
methods under section 4211(c)(5). A plan
that has adopted an alternative meth-
od of allocating unfunded vested bene-
fits pursuant to section 4211(c)(5) of
ERISA and part 4211 of this chapter
shall adopt by plan amendment a
method of determining a reentered em-
ployer’s allocable share of the plan’s
unfunded vested benefits upon its sub-
sequent withdrawal. The method shall
treat the reentered employer and other
withdrawing employers in a manner
consistent with the treatment under
the paragraph(s) of this section appli-
cable to plans using the statutory allo-
cation method most similar to the
plan’s alternative allocation method.

(g) Adjustments to amount of annual
withdrawal liability payments for subse-
quent withdrawal. For purposes of sec-
tion 4219(c)(1)(C)(i)(I) and (ii)(I) of
ERISA, in determining the amount of
the annual withdrawal liability pay-
ments for a subsequent complete with-
drawal, if the period of ten consecutive
plan years ending before the plan year
in which the withdrawal occurs in-
cludes a plan year during the period of
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withdrawal, the employer’s number of
contribution base units, used in section
4219(c)(1)(C)(i)(I), or the required em-
ployer contributions, used in section
4219(c)(1)(C)(ii)(I), for each such plan
year during the period of withdrawal
shall be deemed to be the greater of—

(1) The employer’s contribution base
units or the required employer con-
tributions, as applicable, for that year;
or

(2) The average of the employer’s
contribution base units or of the re-
quired employer contributions, as ap-
plicable, for those plan years not dur-
ing the period of withdrawal, within
the ten consecutive plan years ending
before the plan year in which the em-
ployer’s subsequent complete with-
drawal occurred.

§ 4207.8 Liability for subsequent par-
tial withdrawals.

(a) General. When an eligible em-
ployer that has had its liability for a
complete withdrawal abated under this
part partially withdraws from the plan,
the employer’s liability for that subse-
quent partial withdrawal shall be de-
termined in accordance with the rules
in sections 4201—4225 of ERISA, as
modified by the rules in § 4207.7 (b)
through (g) of this part and the rules in
this section, and section 108 of the Mul-
tiemployer Act.

(b) Liability for a 70-percent contribu-
tion decline. The amount of an employ-
er’s liability under section 4206(a) (re-
lating to the calculation of liability for
a partial withdrawal), section 4208 (re-
lating to the reduction of liability for a
partial withdrawal) and section
4219(c)(1) (relating to the schedule of
partial withdrawal liability payments)
of ERISA, for a subsequent partial
withdrawal described in section
4205(a)(1) of ERISA (relating to a 70-
percent contribution decline) shall be
modified in accordance with the rules
in this paragraph.

(1) Definition of ‘‘3-year testing pe-
riod.’’ For purposes of sections 4206(a)
and 4219(c)(1) of ERISA, and paragraphs
(b)(2)—(b)(4) of this section, the term
‘‘3-year testing period’’ means the pe-
riod consisting of the plan year for
which the determination is made and
the two immediately preceding plan

years, excluding any plan year during
the period of withdrawal.

(2) Determination date of section 4211
allocable share. For purposes of section
4206(a)(1)(B) of ERISA, the amount de-
termined under section 4211 shall be de-
termined as if the employer had with-
drawn from the plan in a complete
withdrawal on the last day of the first
plan year in the 3-year testing period
or the last day of the plan year in
which the employer reentered the plan,
whichever is later.

(3) Calculation of fractional share of
section 4211 amount. For purposes of sec-
tions 4206(a)(2)(B)(ii) and
4219(c)(1)(E)(ii) of ERISA, if the five
plan years immediately preceding the
beginning of the 3-year testing period
include a plan year during the period of
withdrawal, then, in determining the
denominator of the fraction described
in section 4206(a)(2), the employer’s
contribution base units for each such
year of withdrawal shall be deemed to
be the greater of—

(i) The employer’s contribution base
units for that plan year; or

(ii) The average of the employer’s
contribution base units for the three
plan years preceding the plan year in
which the employer completely with-
drew from the plan.

(4) Contribution base units for high base
year. If the five plan years immediately
preceding the beginning of the 3-year
testing period include a plan year dur-
ing the period of withdrawal, then for
purposes of section 4208 (a) and (b)(1) of
ERISA, the number of contribution
base units for the high base year shall
be the number of contribution base
units determined under paragraph
(b)(3) of this section.

(c) Liability for partial cessation of con-
tribution obligation. The amount of an
employer’s liability under section
4206(a) (relating to the calculation of
liability for a partial withdrawal) and
section 4219(c)(1) (relating to the
amount of the annual partial with-
drawal liability payments) of ERISA,
for a subsequent partial withdrawal de-
scribed in section 4205(a)(2) of ERISA
(relating to a partial cessation of the
contribution obligation) shall be modi-
fied in accordance with the rules in
this paragraph. For purposes of sec-
tions 4206(a)(2)(B)(i) and 4219(c)(1)(E)(ii)
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of ERISA, if the five plan years imme-
diately preceding the plan year in
which the partial withdrawal occurs in-
clude a plan year during the period of
withdrawal, the denominator of the
fraction described in section 4206(a)(2)
shall be determined in accordance with
the rule set forth in paragraph (b)(3) of
this section.

§ 4207.9 Special rules.
(a) Employer that has withdrawn and

reentered the plan before the effective
date of this part. This part shall apply,
in accordance with the rules in this
paragraph, with respect to an eligible
employer that completely withdraws
from a multiemployer plan after Sep-
tember 25, 1980, and is performing cov-
ered work under the plan on the effec-
tive date of this part. Upon the applica-
tion of an employer described in the
preceding sentence, the plan sponsor of
a multiemployer plan shall determine
whether the employer satisfies the re-
quirements for abatement of its com-
plete withdrawal liability under this
part. Pending the plan sponsor’s deter-
mination, the employer may provide
the plan with a bond or escrow that
satisfies the requirements of § 4207.4, in
lieu of making its withdrawal liability
payments due after its application for
an abatement determination. The plan
sponsor shall notify the employer in
writing of its determination and the
consequences of its determination as
described in § 4207.3 (c) or (d) and (e), as
applicable. If the plan sponsor deter-
mines that the employer qualifies for
abatement, only withdrawal liability
payments made prior to the employer’s
reentry shall be retained by the plan;
payments made by the employer after
its reentry shall be refunded to the em-
ployer, with interest on those made
prior to the application for abatement,
in accordance with § 4207.3(e)(2). If a
bond or escrow has been provided to
the plan in accordance with § 4207.4, the
plan sponsor shall send a copy of the
notice to the bonding or escrow agent.
Sections 4207.6 through 4207.8 shall
apply with respect to the employer’s
subsequent complete withdrawal occur-
ring on or after the effective date of
this part, or partial withdrawal occur-
ring either before or after that date.
This paragraph shall not negate rea-

sonable actions taken by plans prior to
the effective date of this part under
plan rules implementing section 4207(a)
of ERISA that were validly adopted
pursuant to section 405 of the Multiem-
ployer Act.

(b) Employer with multiple complete
withdrawals that has reentered the plan
before effective date of this part. If an
employer described in paragraph (a) of
this section has completely withdrawn
from a multiemployer plan on two or
more occasions before the effective
date of this part, the rules in para-
graph (a) of this section shall be ap-
plied as modified by this paragraph.

(1) The plan sponsor shall determine
whether the employer satisfies the re-
quirements for abatement under § 4207.5
based on the most recent complete
withdrawal.

(2) If the employer satisfies the re-
quirements for abatement, the employ-
er’s liability with respect to all pre-
vious complete withdrawals shall be
abated.

(3) If the liability is abated, §§ 4207.6
and 4207.7 shall be applied as if the em-
ployer’s earliest complete withdrawal
were its initial complete withdrawal.

(c) Employer with multiple complete
withdrawals that has not reentered the
plan as of the effective date of this part.
If an eligible employer has completely
withdrawn from a multiemployer plan
on two or more occasions between Sep-
tember 26, 1980, and the effective date
of this part and is not performing cov-
ered work under the plan on the effec-
tive date of this regulation, the rules
in this part shall apply, subject to the
modifications specified in paragraphs
(b)(1)—(b)(3) of this section, upon the
employer’s reentry into the plan.

(d) Combination of withdrawn employer
with contributing employer. If a with-
drawn employer merges or otherwise
combines with an employer that has an
obligation to contribute to the plan
from which the first employer with-
drew, the combined entity is the eligi-
ble employer, and the rules of § 4207.5
shall be applied—

(1) By subtracting from the measure-
ment period contribution base units
the contribution base units for which
the non-withdrawn portion of the em-
ployer was obligated to contribute in

VerDate 18<JAN>13 02:15 Aug 12, 1998 Jkt 179115 PO 00000 Frm 00754 Fmt 8010 Sfmt 8010 Y:\SGML\179115T.XXX 179115t PsN: 179115T



761

Pension Benefit Guaranty Corporation § 4207.10

the last plan year ending prior to the
combination;

(2) By determining the base year con-
tribution base units solely by reference
to the contribution base units of the
withdrawn portion of the employer;
and

(3) By using the date of the combina-
tion, rather than the date of resump-
tion of covered operations, to begin the
measurement period.

(e) Combination of two or more with-
drawn employers. If two or more with-
drawn employers merge or otherwise
combine, the combined entity is the el-
igible employer, and the rules of § 4207.5
shall be applied by combining the num-
ber of contribution base units with re-
spect to which each portion of the em-
ployer had an obligation to contribute
under the plan for its base year. How-
ever, the combined number of contribu-
tion base units shall not include con-
tribution base units of a withdrawn
portion of the employer that had fully
paid its withdrawal liability as of the
date of the resumption of covered oper-
ations.

§ 4207.10 Plan rules for abatement.
(a) General rule. Subject to the ap-

proval of the PBGC, a plan may, by
amendment, adopt rules for the reduc-
tion or waiver of complete withdrawal
liability under conditions other than
those specified in §§ 4207.5 and 4207.9 (c)
and (d), provided that such conditions
relate to events occurring or factors
existing subsequent to a complete
withdrawal year. The request for PBGC
approval shall be filed after the amend-
ment is adopted. A plan amendment
under this section may not be put into
effect until it is approved by the PBGC.
However, an amendment that is ap-
proved by the PBGC may apply retro-
actively to the date of the adoption of
the amendment. PBGC approval shall
also be required for any subsequent
modification of the amendment, other
than repeal of the amendment. Sec-
tions 4207.6, 4207.7, and 4207.8 shall
apply to all subsequent partial with-
drawals after a reduction or waiver of
complete withdrawal liability under a
plan amendment approved by the
PBGC pursuant to this section.

(b) Who may request. The plan spon-
sor, or a duly authorized representative

acting on behalf of the plan sponsor,
shall sign and submit the request.

(c) Where to file. The request shall be
addressed to Reports Processing, Insur-
ance Operations Department, Pension
Benefit Guaranty Corporation, 1200 K
Street, NW., Washington, DC 20005–4026.

(d) Information. Each request shall
contain the following information:

(1) The name and address of the plan
for which the plan amendment is being
submitted and the telephone number of
the plan sponsor or its duly authorized
representative.

(2) The nine-digit Employer Identi-
fication Number (EIN) assigned to the
plan sponsor by the IRS and the three-
digit Plan Identification Number (PN)
assigned to the plan by the plan spon-
sor, and, if different, the EIN and PN
last filed with the PBGC. If no EIN or
PN has been assigned, that should be
indicated.

(3) A copy of the executed amend-
ment, including—

(i) The date on which the amendment
was adopted;

(ii) The proposed effective date; and
(iii) The full text of the rules on the

reduction or waiver of complete with-
drawal liability.

(4) A copy of the most recent actuar-
ial valuation report of the plan.

(5) A statement certifying that no-
tice of the adoption of the amendment
and of the request for approval filed
under this section has been given to all
employers that have an obligation to
contribute under the plan and to all
employee organizations representing
employees covered under the plan.

(e) Supplemental information. In addi-
tion to the information described in
paragraph (d) of this section, a plan
may submit any other information
that it believes it pertinent to its re-
quest. The PBGC may require the plan
sponsor to submit any other informa-
tion that the PBGC determines it needs
to review a request under this section.

(f) Criteria for PBGC approval. The
PBGC shall approve a plan amendment
authorized by paragraph (a) of this sec-
tion if it determines that the rules
therein are consistent with the pur-
poses of ERISA. An abatement rule is
not consistent with the purposes of
ERISA if—
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(1) Implementation of the rule would
be adverse to the interest of plan par-
ticipants and beneficiaries; or

(2) The rule would increase the
PBGC’s risk of loss with respect to the
plan.

(Approved by the Office of Management and
Budget under control number 1212–0044)

PART 4208—REDUCTION OR WAIV-
ER OF PARTIAL WITHDRAWAL LI-
ABILITY

Sec.
4208.1 Purpose and scope.
4208.2 Definitions.
4208.3 Abatement.
4208.4 Conditions for abatement.
4208.5 Withdrawal liability payments during

pendency of abatement determination.
4208.6 Computation of reduced annual par-

tial withdrawal liability payment.
4208.7 Adjustment of withdrawal liability

for subsequent withdrawals.
4208.8 Multiple partial withdrawals in one

plan year.
4208.9 Plan adoption of additional abate-

ment conditions.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1388 (c) and
(e).

SOURCE: 61 FR 34093, July 1, 1996, unless
otherwise noted.

§ 4208.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to establish rules for reducing or
waiving the liability of certain employ-
ers that have partially withdrawn from
a multiemployer pension plan.

(b) Scope. This part applies to multi-
employer pension plans covered under
title IV of ERISA and to employers
that have partially withdrawn from
such plans after September 25, 1980, and
that have not, as of the date on which
they satisfy the conditions for reducing
or eliminating their partial withdrawal
liability, fully satisfied their obliga-
tion to pay that partial withdrawal li-
ability. This rule shall not negate rea-
sonable actions taken by plans prior to
the effective date of this part under
plan rules implementing section 4208 of
ERISA that were validly adopted pur-
suant to section 405 of the Multiem-
ployer Act.

§ 4208.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: employer,
ERISA, IRS, Multiemployer Act, mul-
tiemployer plan, PBGC, plan, and plan
year.

In addition, for purposes of this part:
Complete withdrawal means a com-

plete withdrawal as described in sec-
tion 4203 of ERISA.

Eligible employer means the employer,
as defined in section 4001(b) of ERISA,
as it existed on the date of its initial
partial or complete withdrawal, as ap-
plicable. An eligible employer shall
continue to be an eligible employer
notwithstanding the occurrence of any
of the following events:

(1) A restoration involving a mere
change in identity, form or place of or-
ganization, however effected;

(2) A reorganization involving a liq-
uidation into a parent corporation;

(3) A merger, consolidation or divi-
sion solely between (or among) trades
or businesses (whether or not incor-
porated) of the employer; or

(4) An acquisition by or of, or a merg-
er or combination with another trade
or business.

Partial withdrawal means a partial
withdrawal as described in section 4205
of ERISA.

Partial withdrawal year means the
third year of the 3-year testing period
in the case of a partial withdrawal
caused by a 70-percent contribution de-
cline, or the year of the partial ces-
sation in the case of a partial with-
drawal caused by a partial cessation of
the employer’s contribution obligation.

§ 4208.3 Abatement.
(a) General. Whenever an eligible em-

ployer that has partially withdrawn
from a multiemployer plan satisfies
the requirements in § 4208.4 for the re-
duction or waiver of its partial with-
drawal liability, it may apply to the
plan for abatement of its partial with-
drawal liability. Applications shall
identify the eligible employer, the
withdrawn employer (if different), the
date of withdrawal, and the basis for
reduction or waiver of its withdrawal
liability. Upon receiving a complete
application for abatement, the plan
sponsor shall determine, in accordance
with paragraph (b) of this section,
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whether the employer satisfies the re-
quirements for abatement of its partial
withdrawal liability under § 4208.4. If
the plan sponsor determines that the
employer satisfies the requirements for
abatement of its partial withdrawal li-
ability, the provisions of paragraph (c)
of this section shall apply. If the plan
sponsor determines that the employer
does not satisfy the requirements for
abatement of its partial withdrawal li-
ability, the provisions of paragraphs (d)
and (e) of this section shall apply.

(b) Determination of abatement. Within
60 days after an eligible employer that
partially withdrew from a multiem-
ployer plan applies for abatement in
accordance with paragraph (a) of this
section, the plan sponsor shall deter-
mine whether the employer satisfies
the requirements for abatement of its
partial withdrawal liability under
§ 4208.4 and shall notify the employer in
writing of its determination and of the
consequences of its determination, as
described in paragraphs (c) or (d) and
(e) of this section, as appropriate. If a
bond or escrow has been provided to
the plan under § 4208.5 of this part, the
plan sponsor shall send a copy of the
notice to the bonding or escrow agent.

(c) Effects of abatement. If the plan
sponsor determines that the employer
satisfies the requirements for abate-
ment of its partial withdrawal liability
under § 4208.4, then—

(1) The employer’s partial withdrawal
liability shall be eliminated or its an-
nual partial withdrawal liability pay-
ments shall be reduced in accordance
with § 4208.6, as applicable;

(2) The employer’s liability for a sub-
sequent withdrawal shall be deter-
mined in accordance with § 4208.7;

(3) Any bonds furnished under § 4208.5
shall be canceled and any amounts held
in escrow under § 4208.5 shall be re-
funded to the employer; and

(4) Any withdrawal liability pay-
ments originally due and paid after the
end of the plan year in which the con-
ditions for abatement were satisfied, in
excess of the amount due under this
part after that date shall be credited to
the remaining withdrawal liability
payments, if any, owed by the em-
ployer, beginning with the first pay-
ment due after the revised payment
schedule is issued pursuant to this

paragraph. If the credited amount is
greater than the outstanding amount
of the employer’s partial withdrawal li-
ability, the amount remaining after
satisfaction of the liability shall be re-
funded to the employer. Interest on the
credited amount at the rate prescribed
in part 4219, subpart C, of this chapter
(relating to overdue, defaulted, and
overpaid withdrawal liability) shall be
added if the plan sponsor does not issue
a revised payment schedule reflecting
the credit or make the required refund
within 60 days after receipt by the plan
sponsor of a complete abatement appli-
cation. Interest shall accrue from the
61st day.

(d) Effects of non-abatement. If the
plan sponsor determines that the em-
ployer does not satisfy the require-
ments for abatement of its partial
withdrawal liability under § 4208.4, then
the employer shall take or cause to be
taken the actions set forth in para-
graphs (d)(1)—(d)(3) of this section. The
rules in part 4219, subpart C, shall
apply with respect to all payments re-
quired to be made under paragraphs
(d)(2) and (d)(3). For this purpose, a
payment required under paragraph
(d)(2) shall be treated as a withdrawal
liability payment due on the 30th day
after the date of the plan sponsor’s no-
tice under paragraph (b) of this section.

(1) Any bond or escrow furnished
under § 4208.5 shall be paid to the plan
within 30 days after the date of the
plan sponsor’s notice under paragraph
(b) of this section.

(2) The employer shall pay to the
plan within 30 days after the date of
the plan sponsor’s notice under para-
graph (b) of this section, the amount of
its withdrawal liability payment or
payments, with respect to which the
bond or escrow was furnished, in excess
of the bond or escrow.

(3) The employer shall resume or con-
tinue making its partial withdrawal li-
ability payments as they are due to the
plan.

(e) Review of non-abatement determina-
tion. A plan sponsor’s determinations
that the employer does not satisfy the
requirements for abatement under
§ 4208.4 and of the amount of reduction
determined under § 4208.6 shall be sub-
ject to plan review under section
4219(b)(2) of ERISA and to arbitration
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under section 4221 of ERISA and part
4221 of this chapter, within the times
prescribed by those provisions. For this
purpose, the plan sponsor’s notice
under paragraph (b) of this section
shall be treated as a demand under sec-
tion 4219(b)(1) of ERISA. If the plan
sponsor upon review or an arbitrator
determines that the employer satisfies
the requirements for abatement of its
partial withdrawal liability under
§ 4208.4, the plan sponsor shall imme-
diately refund the amounts described
in paragraph (e)(1) of this section if the
liability is waived, or credit and refund
the amounts described in paragraph
(e)(2) if the annual payment is reduced.

(1) Refund for waived liability. If the
employer’s partial withdrawal liability
is waived, the plan sponsor shall refund
to the employer the payments made
pursuant to paragraphs (d)(1)—(d)(3) of
this section (plus interest determined
in accordance with § 4219.31(d) of this
chapter as if the payments were over-
payments of withdrawal liability).

(2) Credit for reduced annual payment.
If the employer’s annual partial with-
drawal liability payment is reduced,
the plan sponsor shall credit the pay-
ments made pursuant to paragraphs
(d)(1)—(d)(3) of this section (plus inter-
est determined in accordance with
§ 4219.31(d) of this chapter as if the pay-
ments were overpayments of with-
drawal liability) to future withdrawal
liability payments owed by the em-
ployer, beginning with the first pay-
ment that is due after the determina-
tion, and refund any credit (including
interest) remaining after satisfaction
of the outstanding amount of the em-
ployer’s partial withdrawal liability.

§ 4208.4 Conditions for abatement.
(a) Waiver of liability for a 70-percent

contribution decline. An employer that
has incurred a partial withdrawal
under section 4205(a)(1) of ERISA shall
have no obligation to make payments
with respect to that partial withdrawal
(other than delinquent payments) for
plan years beginning after the second
consecutive plan year in which the con-
ditions of either paragraph (a)(1) or
(a)(2) are satisfied for each of the two
years:

(1) The number of contribution base
units with respect to which the em-

ployer has an obligation to contribute
under the plan for each year is not less
than 90 percent of the total number of
contribution base units with respect to
which the employer had an obligation
to contribute to the plan for the high
base year (as defined in paragraph (d)
of this section).

(2) The conditions of this paragraph
are satisfied if—

(i) The number of contribution base
units with respect to which the em-
ployer has an obligation to contribute
for each year exceeds 30 percent of the
total number of contribution base
units with respect to which the em-
ployer had an obligation to contribute
to the plan for the high base year (as
defined in paragraph (d) of this sec-
tion); and

(ii) The total number of contribution
base units with respect to which all
employers under the plan have obliga-
tions to contribute in each of the two
years is not less than 90 percent of the
total number of contribution base
units for which all employers had obli-
gations to contribute in the partial
withdrawal year.

(b) Waiver of liability for a partial ces-
sation of the employer’s contribution obli-
gation. Except as provided in § 4208.8, an
employer that has incurred partial
withdrawal liability under section
4205(a)(2) of ERISA shall have no obli-
gation to make payments with respect
to that partial withdrawal (other than
delinquent payments) for plan years
beginning after the second consecutive
plan year in which the employer satis-
fies the conditions under either para-
graph (b)(1) or (b)(2) of this section.

(1) Partial restoration of withdrawn
work. The employer satisfies the condi-
tions under this paragraph if, for each
of two consecutive plan years—

(i) The employer makes contribu-
tions for the same facility or under the
same collective bargaining agreement
that gave rise to the partial with-
drawal;

(ii) The employer’s contribution base
units for that facility or under that
agreement exceed 30 percent of the
contribution base units with respect to
which the employer had an obligation
to contribute for that facility or under
that agreement for the high base year
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(as defined in paragraph (d) of this sec-
tion); and

(iii) The total number of contribution
base units with respect to which the
employer has an obligation to contrib-
ute to the plan equals at least 90 per-
cent of the total number of contribu-
tion base units with respect to which
the employer had an obligation to con-
tribute under the plan for the high base
year (as defined in paragraph (d) of this
section).

(2) Substantial restoration of withdrawn
work. The employer satisfies the condi-
tions under this paragraph if, for each
of two consecutive plan years—

(i) The employer makes contribu-
tions for the same facility or under the
same collective bargaining agreement
that gave rise to the partial with-
drawal;

(ii) The employer’s contribution base
units for that facility or under that
agreement are not less than 90 percent
of the contribution base units with re-
spect to which the employer had an ob-
ligation to contribute for that facility
or under that agreement for the high
base year (as defined in paragraph (d)
of this section); and

(iii) The total number of contribution
base units with respect to which the
employer has an obligation to contrib-
ute to the plan equals or exceeds the
sum of—

(A) The number of contribution base
units with respect to which the em-
ployer had an obligation to contribute
in the year prior to the partial with-
drawal year, determined without re-
gard to the contribution base units for
the facility or under the agreement
that gave rise to the partial with-
drawal; and

(B) 90 percent of the contribution
base units with respect to which the
employer had an obligation to contrib-
ute for that facility or under that
agreement in either the year prior to
the partial withdrawal year or the high
base year (as defined in paragraph (d)
of this section), whichever is less.

(c) Reduction in annual partial with-
drawal liability payment—(1) Partial
withdrawals under section 4205(a)(1). An
employer shall be entitled to a reduc-
tion of its annual partial withdrawal li-
ability payment for a plan year if the
number of contribution base units with

respect to which the employer had an
obligation to contribute during the
plan year exceeds the greater of—

(i) 110 percent (or such lower number
as the plan may, by amendment, adopt)
of the number of contribution base
units with respect to which the em-
ployer had an obligation to contribute
in the partial withdrawal year; or

(ii) The total number of contribution
base units with respect to which the
employer had an obligation to contrib-
ute to the plan for the plan year fol-
lowing the partial withdrawal year.

(2) Partial withdrawals under section
4205(a)(2). An employer that resumes
the obligation to contribute with re-
spect to a facility or collective bar-
gaining agreement that gave rise to a
partial withdrawal, but does not qual-
ify to have that liability waived under
paragraph (b) of this section, shall have
its annual partial withdrawal liability
payment reduced for any plan year in
which the total number of contribution
base units with respect to which the
employer has an obligation to contrib-
ute equals or exceeds the sum of—

(i) The number of contribution base
units for the reentered facility or
agreement during that year; and

(ii) The total number of contribution
base units with respect to which the
employer had an obligation to contrib-
ute to the plan for the year following
the partial withdrawal year.

(d) High base year. For purposes of
paragraphs (a) and (b)(1)(iii) of this sec-
tion, the high base year contributions
are the average of the total contribu-
tion base units for the two plan years
for which the employer’s total con-
tribution base units were highest with-
in the five plan years immediately pre-
ceding the beginning of the 3-year test-
ing period defined in section
4205(b)(1)(B)(i) of ERISA, with respect
to paragraph (a) of this section, or the
partial withdrawal year, with respect
to paragraph (b)(1)(iii) of this section.
For purposes of paragraphs (b)(1)(ii)
and (b)(2) of this section, the high base
year contributions are the average
number of contribution base units for
the facility or under the agreement for
the two plan years for which the em-
ployer’s contribution base units for
that facility or under that agreement
were highest within the five plan years
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immediately preceding the partial
withdrawal.

§ 4208.5 Withdrawal liability payments
during pendency of abatement de-
termination.

(a) Bond/Escrow. An employer that
has satisfied the requirements of
§ 4208.4(a)(1) without regard to ‘‘90 per-
cent of’’ or § 4208.4(b) for one year with
respect to all partial withdrawals it in-
curred in a plan year may, in lieu of
making scheduled withdrawal liability
payments in the second year for those
withdrawals, provide a bond to, or es-
tablish an escrow account for, the plan
that satisfies the requirements of para-
graph (b) of this section or any plan
rules adopted under paragraph (d) of
this section, pending a determination
by the plan sponsor of whether the em-
ployer satisfies the requirements of
§ 4208.4 (a)(1) or (b) for the second con-
secutive plan year. An employer that
applies for abatement and neither pro-
vides a bond/escrow nor makes its
withdrawal liability payments remains
eligible for abatement.

(b) Amount of bond/escrow. The bond
or escrow allowed by this section shall
be in an amount equal to 50 percent of
the withdrawal liability payments that
would otherwise be due. The bond or
escrow relating to each payment shall
be furnished before the due date of that
payment. A single bond or escrow may
be provided for more than one payment
due during the pendency of the plan
sponsor’s determination. The bond or
escrow agreement shall provide that if
the plan sponsor determines that the
employer does not satisfy the require-
ments for abatement of its partial
withdrawal liability under § 4208.4 (a)(1)
or (b), the bond or escrow shall be paid
to the plan upon notice from the plan
sponsor to the bonding or escrow
agent. A bond provided under this para-
graph shall be issued by a corporate
surety company that is an acceptable
surety for purposes of section 412 of
ERISA.

(c) Notice of bond/escrow. Concur-
rently with posting a bond or establish-
ing an escrow account under this sec-
tion, the employer shall notify the plan
sponsor. The notice shall include a
statement of the amount of the bond or
escrow, the scheduled payment or pay-

ments with respect to which the bond
or escrow is being furnished, and the
name and address of the bonding or es-
crow agent.

(d) Plan amendments concerning bond/
escrow. A plan may, by amendment,
adopt rules decreasing the amount of
the bond or escrow specified in para-
graph (b) of this section. A plan amend-
ment adopted under this paragraph
may be applied only to the extent that
it is consistent with the purposes of
ERISA. An amendment satisfies this
requirement only if it does not create
an unreasonable risk of loss to the
plan.

(e) Plan sponsor determination. Within
60 days after the end of the plan year in
which the bond/escrow is furnished, the
plan sponsor shall determine whether
the employer satisfied the require-
ments of § 4208.4 (a)(1) or (b) for the sec-
ond consecutive plan year. The plan
sponsor shall notify the employer and
the bonding or escrow agent in writing
of its determination and of the con-
sequences of its determination, as de-
scribed in § 4208.3 (c) or (d) and (e), as
appropriate.

§ 4208.6 Computation of reduced an-
nual partial withdrawal liability
payment.

(a) Amount of reduced payment. An
employer that satisfies the require-
ments of § 4208.4 (c)(1) or (c)(2) shall
have its annual partial withdrawal li-
ability payment for that plan year re-
duced in accordance with paragraph
(a)(1) or (a)(2) of this section, respec-
tively.

(1) The reduced annual payment
amount for an employer that satisfies
§ 4208.4(c)(1) shall be determined by sub-
stituting the number of contribution
base units in the plan year in which
the requirements are satisfied for the
number of contribution base units in
the year following the partial with-
drawal year in the numerator of the
fraction described in section
4206(a)(2)(A) of ERISA.

(2) The reduced annual payment for
an employer that satisfies § 4208.4(c)(2)
shall be determined by adding the con-
tribution base units for which the em-
ployer is obligated to contribute with
respect to the reentered facility or
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agreement in the year in which the re-
quirements are satisfied to the numer-
ator of the fraction described in section
4206(a)(2)(A) of ERISA.

(b) Credit for reduction. The plan spon-
sor shall credit the account of an em-
ployer that satisfies the requirements
of § 4208.4(c)(1) or (c)(2) with the
amount of annual withdrawal liability
that it paid in excess of the amount de-
scribed in paragraph (a)(1) or (a)(2) of
this section, as appropriate. The credit
shall be applied, a revised payment
schedule issued, refund made and inter-
est added, all in accordance with
§ 4208.3(c)(4).

§ 4208.7 Adjustment of withdrawal li-
ability for subsequent withdrawals.

The liability of an employer for a
partial or complete withdrawal from a
plan subsequent to a partial with-
drawal from that plan in a prior plan
year shall be reduced in accordance
with part 4206 of this chapter.

§ 4208.8 Multiple partial withdrawals
in one plan year.

(a) General rule. If an employer par-
tially withdraws from the same multi-
employer plan on two or more occa-
sions during the same plan year, the
rules of § 4208.4 shall be applied as
modified by this section.

(b) Partial withdrawals under section
4205 (a)(1) and (a)(2) in the same plan
year. If an employer partially with-
draws from the same multiemployer
plan as a result of a 70-percent con-
tribution decline and a partial ces-
sation of the employer’s contribution
obligation in the same plan year, the
employer shall not be eligible for
abatement under § 4208.4 (b) or (c)(2) or
under paragraph (c) of this section. The
employer may qualify for abatement
under § 4208.4(a) and (c)(1) and under
any rules adopted by the plan pursuant
to § 4208.9.

(c) Multiple partial cessations of the
employer’s contribution obligation. If an
employer permanently ceases to have
an obligation to contribute for more
than one facility, under more than one
collective bargaining agreement, or for
one or more facilities and under one or
more collective bargaining agreements,
resulting in multiple partial withdraw-
als under section 4205(b)(2)(A) in the

same plan year, the abatement rules in
§ 4208.4(b) shall be applied as modified
by this paragraph. If an employer re-
sumes work at all such facilities and
under all such collective bargaining
agreements, the determination of
whether the employer qualifies for
elimination of its liability under
§ 4208.4(b) shall be made by substituting
the test set forth in paragraph (c)(1) of
this section for that prescribed by
§ 4208.4 (b)(1)(ii) or (b)(2)(ii), as applica-
ble. If the employer resumes work at or
under fewer than all the facilities or
collective bargaining agreements de-
scribed in this paragraph, the employer
cannot qualify for elimination of its li-
ability under § 4208.4(b). However, the
employer may qualify for a reduction
in its partial withdrawal liability pur-
suant to paragraph (c)(2) of this sec-
tion.

(1) Resumption of work at all facilities
and under all bargaining agreements. The
test under this paragraph is satisfied if
for each of the two consecutive plan
years referred to in § 4208.4(b), the em-
ployer’s total contribution base units
for the facilities and under the collec-
tive bargaining agreements with re-
spect to which the employer incurred
the multiple partial withdrawals ex-
ceed 30 percent of the total number of
contribution base units with respect to
which the employer had an obligation
to contribute for those facilities and
under those agreements for the base
year (as defined in paragraph (d) of this
section).

(2) Resumption at fewer than all facili-
ties or under fewer than all bargaining
agreements. If the employer satisfies
the conditions in § 4208.4 (b)(1)(i) and
(b)(1)(iii) and paragraph (c)(2)(i) of this
section, or the conditions in § 4208.4
(b)(2)(i) and (b)(2)(iii) and paragraph
(c)(2)(ii) of this section, as applicable,
the employer’s withdrawal liability
shall be partially waived as set forth in
paragraph (c)(2)(iii) of this section.

(i) With respect to a resumption of
work under § 4208.4(b)(1), the condition
under this paragraph is satisfied if, for
the two consecutive plan years referred
to in § 4208.4(b)(1), the employer’s con-
tribution base units for any reentered
facility or agreement exceed 30 percent
of the number of contribution base
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units with respect to which the em-
ployer had an obligation to contribute
for that facility or under that agree-
ment for the base year (as defined in
paragraph (d) of this section).

(ii) With respect to a resumption of
work under § 4208.4(b)(2), the condition
under this paragraph is satisfied if, for
the two consecutive plan years referred
to in § 4208.4(b)(2), the employer’s con-
tribution base units for any reentered
facility or agreement exceed 90 percent
of the number of contribution base
units with respect to which the em-
ployer had an obligation to contribute
for that facility or under that agree-
ment for the base year (as defined in
paragraph (d) of this section).

(iii) The employer’s reduced with-
drawal liability and, if any, the re-
duced annual payments of the liability
shall be determined by adding the aver-
age number of contribution base units
that the employer is required to con-
tribute for those two consecutive years
for that facility(ies) or agreement(s) to
the numerator of the fraction described
in section 4206(a)(2)(A) of ERISA. The
amount of any remaining partial with-
drawal liability shall be paid over the
schedule originally established start-
ing with the first payment due after
the revised payment schedule is issued
under § 4208.3(c)(4).

(d) Base year. For purposes of this
section, the base year contribution
base units for a reentered facility(ies)
or under a reentered agreement(s) are
the average number of contribution
base units for the facility(ies) or under
the agreement(s) for the two plan years
for which the employer’s contribution
base units for that facility(ies) or
under that agreement(s) were highest
within the five plan years immediately
preceding the partial withdrawal.

§ 4208.9 Plan adoption of additional
abatement conditions.

(a) General rule. A plan may by
amendment, subject to the approval of
the PBGC, adopt rules for the reduc-
tion or waiver of partial withdrawal li-
ability under conditions other than
those specified in § 4208.4, provided that
such conditions relate to events occur-
ring or factors existing subsequent to a
partial withdrawal year. The request
for PBGC approval shall be filed after

the amendment is adopted. PBGC ap-
proval shall also be required for any
subsequent modification of the amend-
ment, other than repeal of the amend-
ment. A plan amendment under this
section may not be put into effect until
it is approved by the PBGC. An amend-
ment that is approved by the PBGC
may apply retroactively.

(b) Who may request. The plan spon-
sor, or a duly authorized representative
acting on behalf of the plan sponsor,
shall sign and submit the request.

(c) Where to file. The request shall be
addressed to Reports Processing, Insur-
ance Operations Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005–4026.

(d) Information. Each request shall
contain the following information:

(1) The name and address of the plan
for which the plan amendment is being
submitted and the telephone number of
the plan sponsor or its duly authorized
representative.

(2) The nine-digit Employer Identi-
fication Number (EIN) assigned to the
plan sponsor by the IRS and the three-
digit Plan Identification Number (PIN)
assigned to the plan by the plan spon-
sor, and, if different, also the EIN–PIN
last filed with the PBGC. If an EIN–
PIN has not been assigned, that should
be indicated.

(3) A copy of the executed amend-
ment, including—

(i) The date on which the amendment
was adopted;

(ii) The proposed effective date;
(iii) The full text of the rules on the

reduction or waiver of partial with-
drawal liability; and

(iv) The full text of the rules adjust-
ing the reduction in the employer’s li-
ability for a subsequent partial or com-
plete withdrawal, as required by sec-
tion 4206(b)(1) of ERISA.

(4) A copy of the most recent actuar-
ial valuation report of the plan.

(5) A statement certifying that no-
tice of the adoption of the amendment
and of the request for approval filed
under this section has been given to all
employers that have an obligation to
contribute under the plan and to all
employee organizations representing
employees covered under the plan.

(e) Supplemental information. In addi-
tion to the information described in
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paragraph (d) of this section, a plan
may submit any other information
that it believes is pertinent to its re-
quest. The PBGC may require the plan
sponsor to submit any other informa-
tion that the PBGC determines that it
needs to review a request under this
section.

(f) Criteria for PBGC approval. The
PBGC shall approve a plan amendment
authorized by paragraph (a) of this sec-
tion if it determines that the rules
therein are consistent with the pur-
poses of ERISA. An abatement amend-
ment is not consistent with the pur-
poses of ERISA unless the PBGC deter-
mines that—

(1) The amendment is not adverse to
the interests of plan participants and
beneficiaries in the aggregate; and

(2) The amendment would not signifi-
cantly increase the PBGC’s risk of loss
with respect to the plan.

(Approved by the Office of Management and
Budget under control no. 1212–0039)

PART 4211—ALLOCATING UN-
FUNDED VESTED BENEFITS TO
WITHDRAWING EMPLOYERS

Subpart A—General

Sec.
4211.1 Purpose and scope.
4211.2 Definitions.
4211.3 Special rules for construction indus-

try and IRC section 404(c) plans.

Subpart B—Changes Not Subject to PBGC
Approval

4211.11 Changes not subject to PBGC ap-
proval.

4211.12 Modifications to the presumptive,
modified presumptive and rolling-5 meth-
ods.

4211.13 Modifications to the direct attribu-
tion method.

Subpart C—Changes Subject to PBGC
Approval

4211.21 Changes subject to PBGC approval.
4211.22 Requests for PBGC approval.
4211.23 Approval of alternative method.
4211.24 Special rule for certain alternative

methods previously approved.

Subpart D—Allocation Methods for Merged
Multiemployer Plans

4211.31 Allocation of unfunded vested bene-
fits following the merger of plans.

4211.32 Presumptive method for withdrawals
after the initial plan year.

4211.33 Modified presumptive method for
withdrawals after the initial plan year.

4211.34 Rolling-5 method for withdrawals
after the initial plan year.

4211.35 Direct attribution method for with-
drawals after the initial plan year.

4211.36 Modifications to the determination
of initial liabilities, the amortization of
initial liabilities, and the allocation frac-
tion.

4211.37 Allocating unfunded vested benefits
for withdrawals before the end of the ini-
tial plan year.

AUTHORITY: 29 U.S.C. 1302(b)(3); 1391(c)(1),
(c)(2)(D), (c)(5)(A), (c)(5)(B), (c)(5)(D), and (f).

SOURCE: 61 FR 34097, July 1, 1996, unless
otherwise noted.

Subpart A—General
§ 4211.1 Purpose and scope.

(a) Purpose. Section 4211 of ERISA
provides four methods for allocating
unfunded vested benefits to employers
that withdraw from a multiemployer
plan: the presumptive method (section
4211(b)); the modified presumptive
method (section 4211(c)(2)); the rolling-
5 method (section 4211(c)(3)); and the
direct attribution method (section
4211(c)(4)). With the minor exceptions
covered in § 4211.3, a plan determines
the amount of unfunded vested benefits
allocable to a withdrawing employer in
accordance with the presumptive meth-
od, unless the plan is amended to adopt
an alternative allocative method. Gen-
erally, the PBGC must approve the
adoption of an alternative allocation
method. On September 25, 1984, 49 FR
37686, the PBGC granted a class ap-
proval of all plan amendments adopt-
ing one of the statutory alternative al-
location methods. Subpart C sets forth
the criteria and procedures for PBGC
approval of nonstatutory alternative
allocation methods. Section 4211(c)(5)
of ERISA also permits certain modi-
fications to the statutory allocation
methods. The PBGC is to prescribe
these modifications in a regulation,
and plans may adopt them without
PBGC approval. Subpart B contains the
permissible modifications to the statu-
tory methods. Plans may adopt other
modifications subject to PBGC ap-
proval under subpart C. Finally, under
section 4211(f) of ERISA, the PBGC is
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required to prescribe rules governing
the application of the statutory alloca-
tion methods or modified methods by
plans following merger of multiem-
ployer plans. Subpart D sets forth al-
ternative allocative methods to be used
by merged plans. In addition, such
plans may adopt any of the allocation
methods or modifications described
under subparts B and C in accordance
with the rules under subparts B and C.

(b) Scope. This part applies to all
multiemployer plans covered by title
IV of ERISA.

§ 4211.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: Code, employer,
IRS, multiemployer plan, nonforfeit-
able benefit, PBGC, plan, and plan
year.

In addition, for purposes of this part:
Initial plan year means a merged

plan’s first complete plan year that be-
gins after the establishment of the
merged plan.

Initial plan year unfunded vested bene-
fits means the unfunded vested benefits
as of the close of the initial plan year,
less the value as of the end of the ini-
tial plan year of all outstanding claims
for withdrawal liability that can rea-
sonably be expected to be collected
from employers that had withdrawn as
of the end of the initial plan year.

Merged plan means a plan that is the
result of the merger of two or more
multiemployer plans.

Merger means the combining of two
or more multiemployer plans into one
multiemployer plan.

Prior plan means the plan in which an
employer participated immediately be-
fore that plan became a part of the
merged plan.

Unfunded vested benefits means an
amount by which the value of non-
forfeitable benefits under the plan ex-
ceeds the value of the assets of the
plan.

Withdrawing employer means the em-
ployer for whom withdrawal liability is
being calculated under section 4201 of
ERISA.

Withdrawn employer means an em-
ployer who, prior to the withdrawing
employer, has discontinued contribu-
tions to the plan or covered operations
under the plan and whose obligation to

contribute has not been assumed by a
successor employer within the meaning
of section 4204 of ERISA. A temporary
suspension of contributions, including
a suspension described in section
4218(2) of ERISA, is not considered a
discontinuance of contributions.

§ 4211.3 Special rules for construction
industry and IRC section 404(c)
plans.

(a) Construction plans. Except as pro-
vided in §§ 4211.11(b) and 4211.21(b), a
plan that primarily covers employees
in the building and construction indus-
try shall use the presumptive method
for allocating unfunded vested benefits.

(b) Section 404(c) plans. A plan de-
scribed in section 404(c) of the Code or
a continuation of such a plan shall al-
locate unfunded vested benefits under
the rolling-5 method unless the plan,
by amendment, adopts an alternative
method or modification.

Subpart B—Changes Not Subject
to PBGC Approval

§ 4211.11 Changes not subject to PBGC
approval.

(a) General rule. A plan, other than a
plan that primarily covers employees
in the building and construction indus-
try, may adopt, by amendment, any of
the statutory allocation methods and
any of the modifications set forth in
§§ 4211.12 and 4211.13, without the ap-
proval of the PBGC.

(b) Building and construction industry
plans. A plan that primarily covers em-
ployees in the building and construc-
tion industry may adopt, by amend-
ment, any of the modifications to the
presumptive rule set forth in § 4211.12
without the approval of the PBGC.

§ 4211.12 Modifications to the pre-
sumptive, modified presumptive
and rolling-5 methods.

(a) ‘‘Contributions made’’ and ‘‘total
amount contributed’’. Each of the alloca-
tion fractions used in the presumptive,
modified presumptive and rolling-5
methods is based on contributions that
certain employers have made to the
plan for a five-year period. For pur-
poses of these methods, and except as
provided in paragraph (b) of this sec-
tion, ‘‘the sum of all contributions

VerDate 18<JAN>13 02:15 Aug 12, 1998 Jkt 179115 PO 00000 Frm 00764 Fmt 8010 Sfmt 8010 Y:\SGML\179115T.XXX 179115t PsN: 179115T



771

Pension Benefit Guaranty Corporation § 4211.12

made’’ or ‘‘total amount contributed’’
by employers for a plan year means the
amounts (other than withdrawal liabil-
ity payments) considered contributed
to the plan for the plan year for pur-
poses of section 412(b)(3)(A) of the
Code. For plan years before section 412
applies to the plan, ‘‘the sum of all
contributions made’’ or ‘‘total amount
contributed’’ means the amount re-
ported to the IRS or the Department of
Labor as total contributions for the
plan year; for example, for plan years
in which the plan filed the Form 5500,
the amount reported as total contribu-
tions on that form. Employee contribu-
tions, if any, shall be excluded from the
totals.

(b) Changing the period for counting
contributions. A plan sponsor may
amend a plan to modify the denomina-
tors in the presumptive, modified pre-
sumptive and rolling-5 methods in ac-
cordance with one of the alternatives
described in this paragraph. Except as
provided in paragraph (b)(4) of this sec-
tion, any amendment adopted under
this paragraph shall be applied consist-
ently to all plan years. Contributions
counted for one plan year may be not
counted for any other plan year. If a
contribution is counted as part of the
‘‘total amount contributed’’ for any
plan year used to determine a denomi-
nator, that contribution may not also
be counted as a contribution owed with
respect to an earlier year used to deter-
mine the same denominator, regardless
of when the plan collected that con-
tribution.

(1) A plan sponsor may amend a plan
to provide that ‘‘the sum of all con-
tributions made’’ or ‘‘total amount
contributed’’ for a plan year means the
amount of contributions that the plan
actually received during the plan year,
without regard to whether the con-
tributions are treated as made for that
plan year under section 412(b)(3)(A) of
the Code.

(2) A plan sponsor may amend a plan
to provide that ‘‘the sum of all con-
tributions made’’ or ‘‘total amount
contributed’’ for a plan year means the
amount of contributions actually re-
ceived during the plan year, increased
by the amount of contributions re-
ceived during a specified period of time
after the close of the plan year not to

exceed the period described in section
412(c)(10) of the Code and regulations
thereunder.

(3) A plan sponsor may amend a plan
to provide that ‘‘the sum of all con-
tributions made’’ or ‘‘total amount
contributed’’ for a plan year means the
amount of contributions actually re-
ceived during the plan year, increased
by the amount of contributions ac-
crued during the plan year and received
during a specified period of time after
the close of the plan year not to exceed
the period described in section
412(c)(10) of the Code and regulations
thereunder.

(4) A plan sponsor may amend a plan
to provide that—

(i) For plan years ending before Sep-
tember 26, 1980, ‘‘the sum of all con-
tributions made’’ or ‘‘total amount
contributed’’ means the amount of
total contributions reported on Form
5500 and, for years before the plan was
required to file Form 5500, the amount
of total contributions reported on any
predecessor reporting form required by
the Department of Labor or the IRS;
and

(ii) For subsequent plan years, ‘‘the
sum of all contributions made’’ or
‘‘total amount contributed’’ means the
amount described in paragraph (a) of
this section, or the amount described
in paragraph (b)(1), (b)(2) or (b)(3) of
this section.

(c) Excluding contributions of signifi-
cant withdrawn employers. Contribu-
tions of certain withdrawn employers
are excluded from the denominator in
each of the fractions used to determine
a withdrawing employer’s share of un-
funded vested benefits under the pre-
sumptive, modified presumptive and
rolling-5 methods. Except as provided
in paragraph (c)(1) of this section, con-
tributions of all employers that perma-
nently cease to have an obligation to
contribute to the plan or permanently
cease covered operations before the end
of the period of plan years used to de-
termine the fractions for allocating un-
funded vested benefits under each of
those methods (and contributions of all
employers that withdrew before Sep-
tember 26, 1980) are excluded from the
denominators of the fractions.

(1) The plan sponsor of a plan using
the presumptive, modified presumptive
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or rolling-5 method may amend the
plan to provide that only the contribu-
tions of significant withdrawn employ-
ers shall be excluded from the denomi-
nators of the fractions used in those
methods.

(2) For purposes of this paragraph (c),
‘‘significant withdrawn employer’’
means—

(i) An employer to which the plan has
sent a notice of withdrawal liability
under section 4219 of ERISA; or

(ii) A withdrawn employer that in
any plan year used to determine the
denominator of a fraction contributed
at least $250,000 or, if less, 1% of all
contributions made by employers for
that year.

(3) If a group of employers withdraw
in a concerted withdrawal, the plan
shall treat the group as a single em-
ployer in determining whether the
members are significant withdrawn
employers under paragraph (c)(2) of
this section. A ‘‘concerted withdrawal’’
means a cessation of contributions to
the plan during a single plan year—

(i) By an employer association;
(ii) By all or substantially all of the

employers covered by a single collec-
tive bargaining agreement; or

(iii) By all or substantially all of the
employers covered by agreements with
a single labor organization.

§ 4211.13 Modifications to the direct
attribution method.

(a) Error in direct attribution method.
The unfunded vested benefits allocated
to a withdrawing employer under the
direct attribution method are the sum
of the employer’s attributable liabil-
ity, determined under section
4211(c)(4)(A)(i) and (B) of ERISA, and
the employer’s share of the plan’s
unattributable liability, determined
under section 4211(c)(4)(E) and allo-
cated to the employer under section
4211(c)(4)(F). Plan sponsors should allo-
cate unattributable liabilities on the
basis of the employer’s share of the at-
tributable liabilities. However, section
4211(c)(4)(F) of ERISA, which describes
the allocation of unattributable liabil-
ities, contains a typographical error.
Therefore, plans adopting the direct at-
tribution method shall modify the
phrase ‘‘as the amount determined
under subparagraph (C) for the em-

ployer bears to the sum of the amounts
determined under subparagraph (C) for
all employers under the plan’’ in sec-
tion 4211(c)(4)(F) by substituting ‘‘sub-
paragraph (B)’’ for ‘‘subparagraph (C)’’
in both places it appears.

(b) Allocating unattributable liability
based on contributions in period before
withdrawal. A plan that is amended to
adopt the direct attribution method
may provide that instead of allocating
the unattributable liability in accord-
ance with section 4211(c)(4)(F) of
ERISA, the employer’s share of the
plan’s unattributable liability shall be
determined by multiplying the plan’s
unattributable liability determined
under section 4211(c)(4)(E) by a frac-
tion—

(1) The numerator of which is the
total amount of contributions required
to be made by the withdrawing em-
ployer over a period of consecutive
plan years (not fewer than five) ending
before the withdrawal; and

(2) The denominator of which is the
total amount contributed under the
plan by all employers for the same pe-
riod of years used in paragraph (b)(1) of
this section, decreased by any amount
contributed by an employer that with-
drew from the plan during those plan
years.

Subpart C—Changes Subject to
PBGC Approval

§ 4211.21 Changes subject to PBGC ap-
proval.

(a) General rule. Subject to the ap-
proval of the PBGC pursuant to this
subpart, a plan, other than a plan that
primarily covers employees in the
building and construction industry,
may adopt, by amendment, any alloca-
tion method or modification to an allo-
cation method that is not permitted
under subpart B of this part.

(b) Building and construction industry
plans. Subject to the approval of the
PBGC pursuant to this subpart, a plan
that primarily covers employees in the
building and construction industry
may adopt, by amendment, any alloca-
tion method or modification to an allo-
cation method that is not permitted
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under § 4211.12 if the method or modi-
fication is applicable only to its em-
ployers that are not construction in-
dustry employers within the meaning
of section 4203(b)(1)(A) of ERISA.

(c) Substantial overallocation not al-
lowed. No plan may adopt an allocation
method or modification to an alloca-
tion method that results in a system-
atic and substantial overallocation of
the plan’s unfunded vested benefits.

(d) Use of method prior to approval. A
plan may implement an alternative al-
location method or modification to an
allocation method that requires PBGC
approval before that approval is given.
However, the plan sponsor shall assess
liability in accordance with this para-
graph.

(1) Demand for payment. Until the
PBGC approves the allocation method
or modification, a plan may not de-
mand withdrawal liability under sec-
tion 4219 of ERISA in an amount that
exceeds the lesser of the amount cal-
culated under the amendment or the
amount calculated under the alloca-
tion method that the plan would be re-
quired to use if the PBGC did not ap-
prove the amendment. The plan must
inform each withdrawing employer of
both amounts and explain that the
higher amount may become payable
depending on the PBGC’s decision on
the amendment.

(2) Adjustment of liability. When nec-
essary because of the PBGC decision on
the amendment, the plan shall adjust
the amount demanded from each em-
ployer under paragraph (c)(1) of this
section and the employer’s withdrawal
liability payment schedule. The length
of the payment schedule shall be in-
creased, as necessary. The plan shall
notify each affected employer of the
adjusted liability and payment sched-
ule and shall collect the adjusted
amount in accordance with the ad-
justed schedule.

§ 4211.22 Requests for PBGC approval.

(a) General. A plan shall submit a re-
quest for approval of an alternative al-
location method or modification to an
allocation method to the PBGC in ac-
cordance with the requirements of this
section as soon as practicable after the
adoption of the amendment.

(b) Who shall submit. The plan spon-
sor, or a duly authorized representative
acting on behalf of the plan sponsor,
shall sign the request.

(c) Where to submit. The plan shall
submit the request by first class mail
or courier service to Reports Process-
ing, Insurance Operations Department,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005–4026, or by hand to the above ad-
dress.

(d) Content. Each request shall con-
tain the following information:

(1) The name, address and telephone
number of the plan sponsor, and of the
duly authorized representative, if any,
of the plan sponsor.

(2) The name of the plan.
(3) The nine-digit Employer Identi-

fication Number (EIN) that the Inter-
nal Revenue Service assigned to the
plan sponsor and the three-digit Plan
Identification Number (PIN) that the
plan sponsor assigned to the plan, and,
if different, also the EIN-PIN that the
plan last filed with the PBGC. If the
plan has no EIN-PIN, the request shall
so indicate.

(4) The date the amendment was
adopted.

(5) A copy of the amendment, setting
forth the full text of the alternative al-
location method or modification.

(6) The allocation method that the
plan currently uses and a copy of the
plan amendment (if any) that adopted
the method.

(7) A statement certifying that no-
tice of the adoption of the amendment
has been given to all employers that
have an obligation to contribute under
the plan and to all employee organiza-
tions that represent employees covered
by the plan.

(e) Additional information. In addition
to the information listed in paragraph
(d) of this section, the PBGC may re-
quire the plan sponsor to submit any
other information that the PBGC de-
termines is necessary for the review of
an alternative allocation method or
modification to an allocation method.

(Approved by the Office of Management and
Budget under control number 1212–0035)
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§ 4211.23 Approval of alternative meth-
od.

(a) General. The PBGC shall approve
an alternative allocation method or
modification to an allocation method if
the PBGC determines that adoption of
the method or modification would not
significantly increase the risk of loss
to plan participants and beneficiaries
or to the PBGC.

(b) Criteria. An alternative allocation
method or modification to an alloca-
tion method satisfies the requirements
of paragraph (a) of this section if it
meets the following three conditions:

(1) The method or modification allo-
cates a plan’s unfunded vested benefits,
both for the adoption year and for the
five subsequent plan years, to the same
extent as any of the statutory alloca-
tion methods, or any modification to a
statutory allocation method permitted
under subpart B.

(2) The method or modification allo-
cates unfunded vested benefits to each
employer on the basis of either the em-
ployer’s share of contributions to the
plan or the unfunded vested benefits
attributable to each employer. The
method or modification may take into
account differences in contribution
rates paid by different employers and
differences in benefits of different em-
ployers’ employees.

(3) The method or modification fully
reallocates among employers that have
not withdrawn from the plan all un-
funded vested benefits that the plan
sponsor has determined cannot be col-
lected from withdrawn employers, or
that are not assessed against with-
drawn employers because of section
4209, 4219(c)(1)(B) or 4225 of ERISA.

(c) PBGC action on request. The
PBGC’s decision on a request for ap-
proval shall be in writing. If the PBGC
disapproves the request, the decision
shall state the reasons for the dis-
approval and shall include a statement
of the sponsor’s right to request a re-
consideration of the decision pursuant
to part 4003 of this chapter.

§ 4211.24 Special rule for certain alter-
native methods previously ap-
proved.

A plan may not apply to any em-
ployer withdrawing on or after Novem-
ber 25, 1987, an allocation method ap-

proved by the PBGC before that date
that allocates to the employer the
greater of the amounts of unfunded
vested benefits determined under two
different allocation rules. Until a plan
that has been using such a method is
amended to adopt a valid allocation
method, its allocation method shall be
deemed to be the statutory allocation
method that would apply if it had
never been amended.

Subpart D—Allocation Methods for
Merged Multiemployer Plans

§ 4211.31 Allocation of unfunded vest-
ed benefits following the merger of
plans.

(a) General rule. Except as provided in
paragraphs (b) through (d) of this sec-
tion, when two or more multiemployer
plans merge, the merged plan shall
adopt one of the statutory allocation
methods, in accordance with subpart B
of this part, or one of the allocation
methods prescribed in §§ 4211.32 through
4211.35, and the method adopted shall
apply to all employer withdrawals oc-
curring after the initial plan year. Al-
ternatively, a merged plan may adopt
its own allocation method in accord-
ance with subpart C of this part. If a
merged plan fails to adopt an alloca-
tion method pursuant to this subpart
or subpart B or C, it shall use the pre-
sumptive allocation method prescribed
in § 4211.32. In addition, a merged plan
may adopt any of the modifications
prescribed in § 4211.36 or in subpart B of
this part.

(b) Construction plans. Except as pro-
vided in the next sentence, a merged
plan that primarily covers employees
in the building and construction indus-
try shall use the presumptive alloca-
tion method prescribed in § 4211.32.
However, the plan may, with respect to
employers that are not construction
industry employers within the meaning
of section 4203(b)(1)(A) of ERISA,
adopt, by amendment, one of the alter-
native methods prescribed in §§ 4211.33
through 4211.35 or any other allocation
method. Any such amendment shall be
adopted in accordance with subpart C
of this part. A construction plan may,
without the PBGC’s approval, adopt by
amendment any of the modifications
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set forth in § 4211.36 or any of the modi-
fications to the statutory presumptive
method set forth in § 4211.12.

(c) Section 404(c) plans. A merged plan
that is a continuation of a plan de-
scribed in section 404(c) of the Code
shall use the rolling-5 allocation meth-
od prescribed in § 4211.34, unless the
plan, by amendment, adopts an alter-
native method. The plan may adopt
one of the statutory allocation meth-
ods or one of the allocation methods
set forth in §§ 4211.32 through 4211.35
without PBGC approval; adoption of
any other allocation method is subject
to PBGC approval under subpart B of
this plan. The plan may, without the
PBGC’s approval, adopt by amendment
any of the modifications set forth in
§ 4211.36 or in subpart B of this part.

(d) Withdrawals before the end of the
initial plan year. For employer with-
drawals after the effective date of a
merger and prior to the end of the ini-
tial plan year, the amount of unfunded
vested benefits allocable to a with-
drawing employer shall be determined
in accordance with § 4211.37.

§ 4211.32 Presumptive method for
withdrawals after the initial plan
year.

(a) General rule. Under this section,
the amount of unfunded vested benefits
allocable to an employer that with-
draws from a merged plan after the ini-
tial plan year is the sum (but not less
than zero) of—

(1) The employer’s proportional
share, if any, of the unamortized
amount of the plan’s initial plan year
unfunded vested benefits, as deter-
mined under paragraph (b) of this sec-
tion;

(2) The employer’s proportional share
of the unamortized amount of the
change in the plan’s unfunded vested
benefits for plan years ending after the
initial plan year, as determined under
paragraph (c) of this section; and

(3) The employer’s proportional share
of the unamortized amounts of the re-
allocated unfunded vested benefits (if
any) as determined under paragraph (d)
of this section.

(b) Share of initial plan year unfunded
vested benefits. An employer’s propor-
tional share, if any, of the unamortized
amount of the plan’s initial plan year

unfunded vested benefits is the sum of
the employer’s share of its prior plan’s
liabilities (determined under paragraph
(b)(1) of this section) and the employ-
er’s share of the adjusted initial plan
year unfunded vested benefits (deter-
mined under paragraph (b)(2) of this
section), with such sum reduced by five
percent of the original amount for each
plan year subsequent to the initial
year.

(1) Share of prior plan liabilities. An
employer’s share of its prior plan’s li-
abilities is the amount of unfunded
vested benefits that would have been
allocable to the employer if it had
withdrawn on the first day of the ini-
tial plan year, determined as if each
plan had remained a separate plan.

(2) Share of adjusted initial plan year
unfunded vested benefits. An employer’s
share of the adjusted initial plan year
unfunded vested benefits equals the
plan’s initial plan year unfunded vested
benefits, less the amount that would be
determined under paragraph (b)(1) of
this section for each employer that had
not withdrawn as of the end of the ini-
tial plan year, multiplied by a frac-
tion—

(i) The numerator of which is the
amount determined under paragraph
(b)(1) of this section; and

(ii) The denominator of which is the
sum of the amounts that would be de-
termined under paragraph (b)(1) of this
section for each employer that had not
withdrawn as of the end of the initial
plan year.

(c) Share of annual changes. An em-
ployer’s proportional share of the
unamortized amount of the change in
the plan’s unfunded vested for the plan
years ending after the end of the initial
plan year is the sum of the employer’s
proportional shares (determined under
paragraph (c)(2) of this section) of the
unamortized amount of the change in
unfunded vested benefits (determined
under paragraph (c)(1) of this section)
for each plan year in which the em-
ployer has an obligation to contribute
under the plan ending after the initial
plan year and before the plan year in
which the employer withdraws.

(1) Change in plan’s unfunded vested
benefits. The change in a plan’s un-
funded vested benefits for a plan year
is the amount by which the unfunded
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vested benefits at the end of a plan
year, less the value as of the end of
such year of all outstanding claims for
withdrawal liability that can reason-
ably be expected to be collected from
employers that had withdrawn as of
the end of the initial plan year, exceed
the sum of the unamortized amount of
the initial plan year unfunded vested
benefits (determined under paragraph
(c)(1)(i) of this section) and the
unamortized amounts of the change in
unfunded vested benefits for each plan
year ending after the initial plan year
and preceding the plan year for which
the change is determined (determined
under paragraph (c)(1)(ii) of this sec-
tion).

(i) Unamortized amount of initial plan
year unfunded vested benefits. The
unamortized amount of the initial plan
year unfunded vested benefits is the
amount of those benefits reduced by
five percent of the original amount for
each succeeding plan year.

(ii) Unamortized amount of the change.
The unamortized amount of the change
in a plan’s unfunded vested benefits
with respect to a plan year is the
change in unfunded vested benefits for
the plan year, reduced by five percent
of such change for each succeeding plan
year.

(2) Employer’s proportional share. An
employer’s proportional share of the
amount determined under paragraph
(c)(1) of this section is computed by
multiplying that amount by a frac-
tion—

(i) The numerator of which is the
total amount required to be contrib-
uted under the plan (or under the em-
ployer’s prior plan) by the employer for
the plan year in which the change
arose and the four preceding full plan
years; and

(ii) The denominator of which is the
total amount contributed under the
plan (or under employer’s prior plan)
for the plan year in which the change
arose and the four preceding full plan
years by all employers that had an ob-
ligation to contribute under the plan
for the plan year in which such change
arose, reduced by any amount contrib-
uted by an employer that withdrew
from the plan in the year in which the
change arose.

(d) Share of reallocated amounts. An
employer’s proportional share of the
unamortized amounts of the reallo-
cated unfunded vested benefits, if any,
is the sum of the employer’s propor-
tional shares (determined under para-
graph (d)(2) of this section) of the
unamortized amount of the reallocated
unfunded vested benefits (determined
under paragraph (d)(1) of this section)
for each plan year ending before the
plan year in which the employer with-
drew from the plan.

(1) Unamortized amount of reallocated
unfunded vested benefits. The
unamortized amount of the reallocated
unfunded vested benefits with respect
to a plan year is the sum of the
amounts described in paragraphs
(d)(1)(i), (d)(1)(ii), and (d)(1)(iii) of this
section for the plan year, reduced by
five percent of such sum for each suc-
ceeding plan year.

(i) Uncollectible amounts. Amounts in-
cluded as reallocable under this para-
graph are those that the plan sponsor
determines in that plan year to be
uncollectible for reasons arising out of
cases or proceedings under title 11,
United States Code, or similar proceed-
ings, with respect to an employer that
withdrew after the close of the initial
plan year.

(ii) Relief amounts. Amounts included
as reallocable under this paragraph are
those that the plan sponsor determines
in that plan year will not be assessed
as a result of the operation of section
4209, 4219(c)(1)(B), or 4225 of ERISA
with respect to an employer that with-
drew after the close of the initial plan
year.

(iii) Other amounts. Amounts included
as reallocable under this paragraph are
those that the plan sponsor determines
in that plan year to be uncollectible or
unassessable for other reasons under
standards not inconsistent with regula-
tions prescribed by the PBGC.

(2) Employer’s proportional share. An
employer’s proportional share of the
amount of the reallocated unfunded
vested benefits with respect to a plan
year is computed by multiplying the
unamortized amount of the reallocated
unfunded vested benefits (as of the end
of the year preceding the plan year in
which the employer withdraws) by the
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allocation fraction described in para-
graph (c)(2) of this section for the same
plan year.

§ 4211.33 Modified presumptive meth-
od for withdrawals after the initial
plan year.

(a) General rule. Under this section,
the amount of unfunded vested benefits
allocable to an employer that with-
draws from a merged plan after the ini-
tial plan year is the sum of the employ-
er’s proportional share, if any, of the
unamortized amount of the plan’s ini-
tial plan year unfunded vested benefits
(determined under paragraph (b) of this
section) and the employer’s propor-
tional share of the unamortized
amount of the unfunded vested benefits
arising after the initial plan year (de-
termined under paragraph (c) of this
section).

(b) Share of initial plan year unfunded
vested benefits. An employer’s propor-
tional share, if any, of the unamortized
amount of the plan’s initial plan year
unfunded vested benefits is the sum of
the employer’s share of its prior plan’s
liabilities, as determined under
§ 4211.32(b)(1), and the employer’s share
of the adjusted initial plan year un-
funded vested benefits, as determined
under § 4211.32(b)(2), with such sum re-
duced as if it were being fully amor-
tized in level annual installments over
fifteen years beginning with the first
plan year after the initial plan year.

(c) Share of unfunded vested benefits
arising after the initial plan year. An em-
ployer’s proportional share of the
amount of the plan’s unfunded vested
benefits arising after the initial plan
year is the employer’s proportional
share (determined under paragraph
(c)(2) of this section) of the plan’s un-
funded vested benefits as of the end of
the plan year preceding the plan year
in which the employer withdraws, re-
duced by the amount of the plan’s un-
funded vested benefits as of the close of
the initial plan year (determined under
paragraph (c)(1) of this section).

(1) Amount of unfunded vested benefits.
The plan’s unfunded vested benefits as
of the end of the plan year preceding
the plan year in which the employer
withdraws shall be reduced by the sum
of—

(i) The value as of that date of all
outstanding claims for withdrawal li-
ability that can reasonably be expected
to be collected, with respect to employ-
ers that withdrew before that plan
year; and

(ii) The sum of the amounts that
would be allocable under paragraph (b)
of this section to all employers that
have an obligation to contribute in the
plan year preceding the plan year in
which the employer withdraws and
that also had an obligation to contrib-
ute in the first plan year ending after
the initial plan year.

(2) Employer’s proportional share. An
employer’s proportional share of the
amount determined under paragraph
(c)(1) of this section is computed by
multiplying that amount by a frac-
tion—

(i) The numerator of which is the
total amount required to be contrib-
uted under the plan (or under the em-
ployer’s prior plan) by the employer for
the last five full plan years ending be-
fore the date on which the employer
withdraws; and

(ii) The denominator of which is the
total amount contributed under the
plan (or under each employer’s prior
plan) by all employers for the last five
full plan years ending before the date
on which the employer withdraws, in-
creased by the amount of any employer
contributions owed with respect to ear-
lier periods that were collected in
those plan years, and decreased by any
amount contributed by an employer
that withdrew from the plan (or prior
plan) during those plan years.

§ 4211.34 Rolling-5 method for with-
drawals after the initial plan year.

(a) General rule. Under this section,
the amount of unfunded vested benefits
allocable to an employer that with-
draws from a merged plan after the ini-
tial plan year is the sum of the employ-
er’s proportional share, if any, of the
unamortized amount of the plan’s ini-
tial plan year unfunded vested benefits
(determined under paragraph (b) of this
section) and the employer’s propor-
tional share of the unamortized
amount of the unfunded vested benefits
arising after the initial plan year (de-
termined under paragraph (c) of this
section).
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(b) Share of initial plan year unfunded
vested benefits. An employer’s propor-
tional share, if any, of the unamortized
amount of the plan’s initial plan year
unfunded vested benefits is the sum of
the employer’s share of its prior plan’s
liabilities, as determined under
§ 4211.32(b)(1), and the employer’s share
of the adjusted initial plan year un-
funded vested benefits, as determined
under § 4211.32(b)(2), with such sum re-
duced as if it were being fully amor-
tized in level annual installments over
five years beginning with the first plan
year after the initial plan year.

(c) Share of unfunded vested benefits
arising after the initial plan year. An em-
ployer’s proportional share of the
amount of the plan’s unfunded vested
benefits arising after the initial plan
year is the employer’s proportional
share determined under § 4211.33(c).

§ 4211.35 Direct attribution method for
withdrawals after the initial plan
year.

The allocation method under this
section is the allocation method de-
scribed in section 4211(c)(4) of ERISA.

§ 4211.36 Modifications to the deter-
mination of initial liabilities, the
amortization of initial liabilities,
and the allocation fraction.

(a) General rule. A plan using any of
the allocation methods described in
§§ 4211.32 through 4211.34 may, by plan
amendment and without PBGC ap-
proval, adopt any of the modifications
described in this section.

(b) Restarting initial liabilities. A plan
may be amended to allocate the initial
plan year unfunded vested benefits
under § 4211.32(b), § 4211.33(b), or
§ 4211.34(b) without separately allocat-
ing to employers the liabilities attrib-
utable to their participation under
their prior plans. An amendment under
this paragraph must include an alloca-
tion fraction under paragraph (d) of
this section for determining the em-
ployer’s proportional share of the total
unfunded benefits as of the close of the
initial plan year.

(c) Amortizing initial liabilities. A plan
may by amendment modify the amorti-
zation of initial liabilities in either of
the following ways:

(1) If two or more plans that use the
presumptive allocation method of sec-

tion 4211(b) of ERISA merge, the
merged plan may adjust the amortiza-
tion of initial liabilities under
§ 4211.32(b) to amortize those unfunded
vested benefits over the remaining
length of the prior plans’ amortization
schedules.

(2) A plan that has adopted the allo-
cation method under § 4211.33 or § 4211.34
may adjust the amortization of initial
liabilities under § 4211.33(b) or
§ 4211.34(b) to amortize those unfunded
vested benefits in level annual install-
ments over any period of at least five
and not more than fifteen years.

(d) Changing the allocation fraction. A
plan may by amendment replace the
allocation fraction under § 4211.32(b),
§ 4211.33(b), or § 4211.34(b) with any of
the following contribution-based frac-
tions—

(1) A fraction, the numerator of
which is the total amount required to
be contributed under the merged and
prior plans by the withdrawing em-
ployer in the 60-month period ending
on the last day of the initial plan year,
and the denominator of which is the
sum for that period of the contribu-
tions made by all employers that had
not withdrawn as of the end of the ini-
tial plan year;

(2) A fraction, the numerator of
which is the total amount required to
be contributed by the withdrawing em-
ployer for the initial plan year and the
four preceding full plan years of its
prior plan, and the denominator of
which is the sum of all contributions
made over that period by employers
that had not withdrawn as of the end of
the initial plan year; or

(3) A fraction, the numerator of
which is the total amount required to
be contributed to the plan by the with-
drawing employer since the effective
date of the merger, and the denomina-
tor of which is the sum of all contribu-
tions made over that period by employ-
ers that had not withdrawn as of the
end of the initial plan year.

§ 4211.37 Allocating unfunded vested
benefits for withdrawals before the
end of the initial plan year.

If an employer withdraws after the
effective date of a merger and before
the end of the initial plan year, the
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amount of unfunded vested benefits al-
locable to the employer shall be deter-
mined as if each plan had remained a
separate plan. In making this deter-
mination, the plan sponsor shall use
the allocation method of the withdraw-
ing employer’s prior plan and shall
compute the employer’s allocable share
of the plan’s unfunded vested benefits
as if the day before the effective date
of the merger were the end of the last
plan year prior to the withdrawal.

PART 4219—NOTICE, COLLECTION,
AND REDETERMINATION OF
WITHDRAWAL LIABILITY

Subpart A—General

Sec.
4219.1 Purpose and scope.
4219.2 Definitions.

Subpart B—Redetermination of Withdrawal
Liability Upon Mass Withdrawal

4219.11 Withdrawal liability upon mass
withdrawal.

4219.12 Employers liable upon mass with-
drawal.

4219.13 Amount of liability for de minimis
amounts.

4219.14 Amount of liability for 20-year-limi-
tation amounts.

4219.15 Determination of reallocation liabil-
ity.

4219.16 Imposition of liability.
4219.17 Filings with PBGC.
4219.18 Withdrawal in a plan year in which

substantially all employers withdraw.
4219.19 Information collection.

Subpart C—Overdue, Defaulted, and
Overpaid Withdrawal Liability

4219.31 Overdue and defaulted withdrawal li-
ability; overpayment.

4219.32 Interest on overdue, defaulted and
overpaid withdrawal liability.

4219.33 Plan rules concerning overdue and
defaulted withdrawal liability.

AUTHORITY: 29 U.S.C. 1302(b)(3) and
1399(c)(6).

SOURCE: 61 FR 34102, July 1, 1996, unless
otherwise noted.

Subpart A—General

§ 4219.1 Purpose and scope.
(a) Subpart A. Subpart A of this part

describes the purpose and scope of the

provisions in this part and defined
terms used in this part.

(b) Subpart B—(1) Purpose. When a
multiemployer plan terminates by the
withdrawal of every employer from the
plan, or when substantially all employ-
ers withdraw from a multiemployer
plan pursuant to an agreement or ar-
rangement to withdraw from the plan,
section 4219(c)(1)(D)(i) of ERISA re-
quires that the liability of such with-
drawing employers be determined (or
redetermined) without regard to the 20-
year limitation on annual payments es-
tablished in section 4219(c)(1)(B) of
ERISA. In addition, section
4219(c)(1)(D)(ii) requires that, upon the
occurrence of a withdrawal described
above, the total unfunded vested bene-
fits of the plan be fully allocated
among such withdrawing employers in
a manner that is not inconsistent with
PBGC regulations. Section 4209(c) of
ERISA provides that the de minimis re-
duction established in sections 4209 (a)
and (b) of ERISA shall not apply to an
employer that withdraws in a plan year
in which substantially all employers
withdraw from the plan, or to an em-
ployer that withdraws pursuant to an
agreement to withdraw during a period
of one or more plan years during which
substantially all employers withdraw
pursuant to an agreement or arrange-
ment to withdraw. The purpose of sub-
part B of this part is to prescribe rules,
pursuant to sections 4219(c)(1)(D) and
4209(c) of ERISA, for redetermining an
employer’s withdrawal liability and
fully allocating the unfunded vested
benefits of a multiemployer plan in ei-
ther of two mass-withdrawal situa-
tions: the termination of a plan by the
withdrawal of every employer and the
withdrawal of substantially all employ-
ers pursuant to an agreement or ar-
rangement to withdraw. Subpart B also
prescribes rules for redetermining the
liability of an employer without regard
to section 4209 (a) or (b) when the em-
ployer withdraws in a plan year in
which substantially all employers
withdraw, regardless of the occurrence
of a mass withdrawal. (See part 4281 re-
garding the valuation of unfunded vest-
ed benefits to be fully allocated under
subpart B, and parts 4041A and 4281 re-
garding the powers and duties of the
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plan sponsor of a plan terminated by
mass withdrawal.)

(2) Scope. Subpart B applies to multi-
employer plans covered by title IV of
ERISA, with respect to which there is
a termination by the withdrawal of
every employer (including a plan cre-
ated by a partition pursuant to section
4233 of ERISA) or a withdrawal of sub-
stantially all employers in the plan
pursuant to an agreement or arrange-
ment to withdraw from the plan, and
to employers that withdraw from such
multiemployer plans. The obligations
of a plan sponsor of a mass-withdrawal-
terminated plan under subpart B shall
cease to apply when the plan assets are
distributed in full satisfaction of all
nonforfeitable benefits under the plan.
Subpart B also applies, to the extent
appropriate, to multiemployer plans
with respect to which there is a with-
drawal of substantially all employers
in a single plan year and to employers
that withdraw from such plans in that
plan year.

(c) Subpart C. Subpart C establishes
the interest rate to be charged on over-
due, defaulted and overpaid withdrawal
liability under section 4219(c)(6) of
ERISA, and authorizes multiemployer
plans to adopt alternative rules con-
cerning assessment of interest and re-
lated matters. Subpart C applies to
multiemployer plans covered under
title IV of ERISA, and to employers
that have withdrawn from such plans
after April 28, 1980 (May 2, 1979, for cer-
tain employers in the seagoing indus-
try).

§ 4219.2 Definitions.
(a) The following terms are defined in

§ 4001.2 of this chapter: employer,
ERISA, IRS, mass withdrawal, multi-
employer plan, nonforfeitable benefit,
PBGC, plan, and plan year.

(b) For purposes of this part:
Initial withdrawal liability means the

amount of withdrawal liability deter-
mined in accordance with sections 4201
through 4225 of title IV without regard
to the occurrence of a mass with-
drawal.

Mass withdrawal liability means the
sum of an employer’s liability for de
minimis amounts, liability for 20-year-
limitation amounts, and reallocation
liability.

Mass withdrawal valuation date
means—

(1) In the case of a termination by
mass withdrawal, the last day of the
plan year in which the plan terminates;
or

(2) in the case of a withdrawal of sub-
stantially all employers pursuant to an
agreement or arrangement to with-
draw, the last day of the plan year as
of which substantially all employers
have withdrawn.

Reallocation liability means the
amount of unfunded vested benefits al-
located to an employer in the event of
a mass withdrawal.

Reallocation record date means a date
selected by the plan sponsor, which
shall be not earlier than the date of the
plan’s actuarial report for the year of
the mass withdrawal and not later than
one year after the mass withdrawal
valuation date.

Redetermination liability means the
sum of an employer’s liability for de
minimis amounts and the employer’s li-
ability for 20-year-limitation amounts.

Unfunded vested benefits means the
amount by which the present value of a
plan’s vested benefits exceeds the value
of plan assets (including claims of the
plan for unpaid initial withdrawal li-
ability and redetermination liability),
determined in accordance with section
4281 of ERISA and part 4281, subpart B.

(c) For purposes of subpart B—
Withdrawal means a complete with-

drawal as defined in section 4203 of
ERISA.

Subpart B—Redetermination of
Withdrawal Liability Upon
Mass Withdrawal

§ 4219.11 Withdrawal liability upon
mass withdrawal.

(a) Initial withdrawal liability. The
plan sponsor of a multiemployer plan
that experiences a mass withdrawal
shall determine initial withdrawal li-
ability pursuant to section 4201 of
ERISA of every employer that has
completely or partially withdrawn
from the plan and for whom the liabil-
ity has not previously been determined
and, in accordance with section 4202 of
ERISA, notify each employer of the
amount of the initial withdrawal li-
ability and collect the amount of the
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initial withdrawal liability from each
employer.

(b) Mass withdrawal liability. The plan
sponsor of a multiemployer plan that
experiences a mass withdrawal shall
also—

(1) Notify withdrawing employers, in
accordance with § 4219.16(a), that a
mass withdrawal has occurred;

(2) Within 150 days after the mass
withdrawal valuation date, determine
the liability of withdrawn employers
for de minimis amounts and for 20-year-
limitation amounts in accordance with
§§ 4219.13 and 4219.14;

(3) Within one year after the re-
allocation record date, determine the
reallocation liability of withdrawn em-
ployers in accordance with § 4219.15;

(4) Notify each withdrawing employer
of the amount of mass withdrawal li-
ability determined pursuant to this
subpart and the schedule for payment
of such liability, and demand payment
of and collect that liability, in accord-
ance with § 4219.16; and

(5) Notify the PBGC of the occur-
rence of a mass withdrawal and certify,
in accordance with § 4219.17, that deter-
minations of mass withdrawal liability
have been completed.

(c) Extensions of time. The plan spon-
sor of a multiemployer plan that expe-
riences a mass withdrawal may apply
to the PBGC for an extension of the
deadlines contained in paragraph (b) of
this section. The PBGC shall approve
such a request only if it finds that fail-
ure to grant the extension will create
an unreasonable risk of loss to plan
participants or the PBGC.

§ 4219.12 Employers liable upon mass
withdrawal.

(a) Liability for de minimis amounts. An
employer shall be liable for de minimis
amounts to the extent provided in sec-
tion 4219(c)(1)(D) of ERISA if the em-
ployer’s initial withdrawal liability
was reduced pursuant to section 4209
(a) or (b) of ERISA.

(b) Liability for 20-year-limitation
amounts. An employer shall be liable
for 20-year-limitation amounts to the
extent provided in section 4219(c)(1)(D)
of ERISA.

(c) Liability for reallocation liability.
An employer shall be liable for re-
allocation liability if the employer

withdrew pursuant to an agreement or
arrangement to withdraw from a mul-
tiemployer plan from which substan-
tially all employers withdrew pursuant
to an agreement or arrangement to
withdraw, or if the employer withdrew
after the beginning of the second full
plan year preceding the termination
date from a plan that terminated by
the withdrawal of every employer, and,
as of the reallocation record date—

(1) The employer has not been com-
pletely liquidated or dissolved;

(2) The employer is not the subject of
a case or proceeding under title 11,
United States Code, or any case or pro-
ceeding under similar provisions of
state insolvency laws, except that a
plan sponsor may determine that such
an employer is liable for reallocation
liability if the plan sponsor determines
that the employer is reasonably ex-
pected to be able to pay its initial
withdrawal liability and its redeter-
mination liability in full and on time
to the plan; and

(3) The plan sponsor has not deter-
mined that the employer’s initial with-
drawal liability or its redetermination
liability is limited by section 4225 of
ERISA.

(d) General exclusion. In the event
that a plan experiences successive mass
withdrawals, an employer that has
been determined to be liable under this
subpart for any component of mass
withdrawal liability shall not be liable
as a result of the same withdrawal for
that component of mass withdrawal li-
ability with respect to a subsequent
mass withdrawal.

(e) Free-look rule. An employer that is
not liable for initial withdrawal liabil-
ity pursuant to a plan amendment
adopting section 4210(a) of ERISA shall
not be liable for de minimis amounts or
for 20-year-limitation amounts, but
shall be liable for reallocation liability
in accordance with paragraph (c) of
this section.

(f) Payment of initial withdrawal liabil-
ity. An employer’s payment of its total
initial withdrawal liability, whether by
prepayment or otherwise, for a with-
drawal which is later determined to be
part of a mass withdrawal shall not ex-
clude the employer from or otherwise
limit the employer’s mass withdrawal
liability under this subpart.
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(g) Agreement presumed. Withdrawal
by an employer during a period of three
consecutive plan years within which
substantially all employers withdraw
from a plan shall be presumed to be a
withdrawal pursuant to an agreement
or arrangement to withdraw unless the
employer proves otherwise by a prepon-
derance of the evidence.

§ 4219.13 Amount of liability for de
minimis amounts.

An employer that is liable for de
minimis amounts shall be liable to the
plan for the amount by which the em-
ployer’s allocable share of unfunded
vested benefits for the purpose of deter-
mining its initial withdrawal liability
was reduced pursuant to section 4209
(a) or (b) of ERISA. Any liability for de
minimis amounts determined under this
section shall be limited by section 4225
of ERISA to the extent that section
would have been limiting had the em-
ployer’s initial withdrawal liability
been determined without regard to the
de minimis reduction.

§ 4219.14 Amount of liability for 20-
year-limitation amounts.

An employer that is liable for 20-
year-limitation amounts shall be liable
to the plan for an amount equal to the
present value of all initial withdrawal
liability payments for which the em-
ployer was not liable pursuant to sec-
tion 4219(c)(1)(B) of ERISA. The present
value of such payments shall be deter-
mined as of the end of the plan year
preceding the plan year in which the
employer withdrew, using the assump-
tions that were used to determine the
employer’s payment schedule for ini-
tial withdrawal liability pursuant to
section 4219(c)(1)(A)(ii) of ERISA. Any
liability for 20-year-limitation
amounts determined under this section
shall be limited by section 4225 of
ERISA to the extent that section
would have been limiting had the em-
ployer’s initial withdrawal liability
been determined without regard to the
20-year limitation.

§ 4219.15 Determination of reallocation
liability.

(a) General rule. In accordance with
the rules in this section, the plan spon-
sor shall determine the amount of un-

funded vested benefits to be reallocated
and shall fully allocate those unfunded
vested benefits among all employers
liable for reallocation liability.

(b) Amount of unfunded vested benefits
to be reallocated. For purposes of this
section, the amount of a plan’s un-
funded vested benefits to be reallocated
shall be the amount of the plan’s un-
funded vested benefits, determined as
of the mass withdrawal valuation date,
adjusted to exclude from plan assets
the value of the plan’s claims for un-
paid initial withdrawal liability and
unpaid redetermination liability that
are deemed to be uncollectible under
§ 4219.12(c)(1) or (c)(2).

(c) Amount of reallocation liability. An
employer’s reallocation liability shall
be equal to the sum of the employer’s
initial allocable share of the plan’s un-
funded vested benefits, as determined
under paragraph (c)(1) of this section,
plus any unassessable amounts allo-
cated to the employer under paragraph
(c)(2), limited by section 4225 of ERISA
to the extent that section would have
been limiting had the employer’s re-
allocation liability been included in
the employer’s initial withdrawal li-
ability. If a plan is determined to have
no unfunded vested benefits to be re-
allocated, the reallocation liability of
each liable employer shall be zero.

(1) Initial allocable share. Except as
otherwise provided in rules adopted by
the plan pursuant to paragraph (d) of
this section, and in accordance with
paragraph (c)(3) of this section, an em-
ployer’s initial allocable share shall be
equal to the product of the plan’s un-
funded vested benefits to be reallo-
cated, multiplied by a fraction—

(i) The numerator of which is the
sum of the employer’s initial with-
drawal liability and the employer’s re-
determination liability, if any; and

(ii) The denominator of which is the
sum of all initial withdrawal liabilities
and all the redetermination liabilities
of all employers liable for reallocation
liability.

(2) Allocation of unassessable amounts.
If after computing each employer’s ini-
tial allocable share of unfunded vested
benefits, the plan sponsor knows that
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any portion of an employer’s initial al-
locable share is unassessable as with-
drawal liability because of the limita-
tions in section 4225 of ERISA, the plan
sponsor shall allocate any such
unassessable amounts among all other
liable employers. This allocation shall
be done by prorating the unassessable
amounts on the basis of each such em-
ployer’s initial allocable share. No em-
ployer shall be liable for unfunded
vested benefits allocated under para-
graph (c)(1) or this paragraph to an-
other employer that are determined to
be unassessable or uncollectible subse-
quent to the plan sponsor’s demand for
payment of reallocation liability.

(3) Special rule for certain employers
with no or reduced initial withdrawal li-
ability. If an employer has no initial
withdrawal liability because of the ap-
plication of the free-look rule in sec-
tion 4210 of ERISA, then, in computing
the fraction prescribed in paragraph
(c)(1), the plan sponsor shall use the
employer’s allocable share of unfunded
vested benefits, determined under sec-
tion 4211 of ERISA at the time of the
employer’s withdrawal and adjusted in
accordance with section 4225 of ERISA,
if applicable. If an employer’s initial
withdrawal liability was reduced pur-
suant to section 4209(a) or (b) of ERISA
and the employer is not liable for de
minimis amounts pursuant to § 4219.13,
then, in computing the fraction pre-
scribed in paragraph (c)(1) of this sec-
tion, the plan sponsor shall use the em-
ployer’s allocable share of unfunded
vested benefits, determined under sec-
tion 4211 of ERISA at the time of the
employer’s withdrawal and adjusted in
accordance with section 4225 of ERISA,
if applicable.

(d) Plan rules. Plans may adopt rules
for calculating an employer’s initial al-
locable share of the plan’s unfunded
vested benefits in a manner other than
that prescribed in paragraph (c)(1) of
this section, provided that those rules
allocate the plan’s unfunded vested
benefits to substantially the same ex-
tent the prescribed rules would. Plan
rules adopted under this paragraph
shall operate and be applied uniformly
with respect to each employer. If such
rules would increase the reallocation
liability of any employer, they may be
effective with respect to that employer

earlier than three full plan years after
their adoption only if the employer
consents to the application of the rules
to itself. The plan sponsor shall give a
written notice to each contributing
employer and each employee organiza-
tion that represents employees covered
by the plan of the adoption of plan
rules under this paragraph.

§ 4219.16 Imposition of liability.

(a) Notice of mass withdrawal. Within
30 days after the mass withdrawal valu-
ation date, the plan sponsor shall give
written notice of the occurrence of a
mass withdrawal to each employer that
the plan sponsor reasonably expects
may be a liable employer under
§ 4219.12. The notice shall include—

(1) The mass withdrawal valuation
date;

(2) A description of the consequences
of a mass withdrawal under this sub-
part; and

(3) A statement that each employer
obligated to make initial withdrawal
liability payments shall continue to
make those payments in accordance
with its schedule. Failure of the plan
sponsor to notify an employer of a
mass withdrawal as required by this
paragraph shall not cancel the employ-
er’s mass withdrawal liability or waive
the plan’s claim for such liability.

(b) Notice of redetermination liability.
Within 30 days after the date as of
which the plan sponsor is required
under § 4219.11(b)(2) to have determined
the redetermination liability of em-
ployers, the plan sponsor shall issue a
notice of redetermination liability in
writing to each employer liable under
§ 4219.12 for de minimis amounts or 20-
year-limitation amounts, or both. The
notice shall include—

(1) The amount of the employer’s li-
ability, if any, for de minimis amounts
determined pursuant to § 4219.13;

(2) The amount of the employer’s li-
ability, if any, for 20-year-limitation
amounts determined pursuant to
§ 4219.14;

(3) The schedule for payment of the
liability determined under paragraph
(f) of this section;

(4) A demand for payment of the li-
ability in accordance with the sched-
ule; and
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(5) A statement of when the plan
sponsor expects to issue notices of re-
allocation liability to liable employers.

(c) Notice of reallocation liability.
Within 30 days after the date as of
which the plan sponsor is required
under § 4219.11(b)(3) to have determined
the reallocation liability of employers,
the plan sponsor shall issue a notice of
reallocation liability in writing to each
employer liable for reallocation liabil-
ity. The notice shall include—

(1) The amount of the employer’s re-
allocation liability determined pursu-
ant to § 4219.15;

(2) The schedule for payment of the
liability determined under paragraph
(f) of this section; and

(3) A demand for payment of the li-
ability in accordance with the sched-
ule.

(d) Notice to employers not liable. The
plan sponsor shall notify in writing
any employer that receives a notice of
mass withdrawal under paragraph (a)
of this section and subsequently is de-
termined not to be liable for mass
withdrawal liability or any component
thereof. The notice shall specify the li-
ability from which the employer is ex-
cluded and shall be provided to the em-
ployer not later than the date by which
liable employers are to be provided no-
tices of reallocation liability pursuant
to paragraph (c) of this section. If the
employer is not liable for mass with-
drawal liability, the notice shall also
include a statement, if applicable, that
the employer is obligated to continue
to make initial withdrawal liability
payments in accordance with its exist-
ing schedule for payment of such liabil-
ity.

(e) Combined notices. A plan sponsor
may combine a notice of redetermina-
tion liability with the notice of and de-
mand for payment of initial with-
drawal liability. If a mass withdrawal
and a withdrawal described in § 4219.18
occur concurrently, a plan sponsor may
combine—

(1) A notice of mass withdrawal with
a notice of withdrawal issued pursuant
to § 4219.18(d); and

(2) A notice of redetermination liabil-
ity with a notice of liability issued pur-
suant to § 4219.18(e).

(f) Payment schedules. The plan spon-
sor shall establish payment schedules

for payment of an employer’s mass
withdrawal liability in accordance with
the rules in section 4219(c) of ERISA, as
modified by this paragraph. For an em-
ployer that owes initial withdrawal li-
ability as of the mass withdrawal valu-
ation date, the plan sponsor shall es-
tablish new payment schedules for each
element of mass withdrawal liability
by amending the initial withdrawal li-
ability payment schedule in accord-
ance with the paragraph (f)(1) of this
section. For all other employers, the
payment schedules shall be established
in accordance with paragraph (f)(2).

(1) Employers owing initial withdrawal
liability as of mass withdrawal valuation
date. For an employer that owes initial
withdrawal liability as of the mass
withdrawal valuation date, the plan
sponsor shall amend the existing sched-
ule of payments in order to amortize
the new amounts of liability being as-
sessed, i.e., redetermination liability
and reallocation liability. With respect
to redetermination liability, the plan
sponsor shall add that liability to the
total initial withdrawal liability and
determine a new payment schedule, in
accordance with section 4219(c)(1) of
ERISA, using the interest assumptions
that were used to determine the origi-
nal payment schedule. For reallocation
liability, the plan sponsor shall add
that liability to the present value, as
of the date following the mass with-
drawal valuation date, of the unpaid
portion of the amended payment sched-
ule described in the preceding sentence
and determine a new payment schedule
of level annual payments, calculated as
if the first payment were made on the
day following the mass withdrawal
valuation date using the interest as-
sumptions used for determining the
amount of unfunded vested benefits to
be reallocated.

(2) Other employers. For an employer
that had no initial withdrawal liabil-
ity, or had fully paid its liability prior
to the mass withdrawal valuation date,
the plan sponsor shall determine the
payment schedule for redetermination
liability, in accordance with section
4219(c)(1) of ERISA, in the same man-
ner and using the same interest as-
sumptions as were used or would have
been used in determining the payment
schedule for the employer’s initial
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withdrawal liability. With respect to
reallocation liability, the plan sponsor
shall follow the rules prescribed in
paragraph (f)(1) of this section.

(g) Review of mass withdrawal liability
determinations. Determinations of mass
withdrawal liability made pursuant to
this subpart shall be subject to plan re-
view under section 4219(b)(2) of ERISA
and to arbitration under section 4221 of
ERISA within the times prescribed by
those sections. Matters that relate
solely to the amount of, and schedule
of payments for, an employer’s initial
withdrawal liability are not matters
relating to the employer’s liability
under this subpart and are not subject
to review pursuant to this paragraph.

(h) Cessation of withdrawal liability ob-
ligations. If the plan sponsor of a termi-
nated plan distributes plan assets in
full satisfaction of all nonforfeitable
benefits under the plan, the plan spon-
sor’s obligation to impose and collect
liability, and each employer’s obliga-
tion to pay liability, in accordance
with this subpart ceases on the date of
such distribution.

(i) Determination that a mass with-
drawal has not occurred. If a plan spon-
sor determines, after imposing mass
withdrawal liability pursuant to this
subpart, that a mass withdrawal has
not occurred, the plan sponsor shall re-
fund to employers all payments of
mass withdrawal liability with inter-
est, except that a plan sponsor shall
not refund payments of liability for de
minimis amounts to an employer that
remains liable for such amounts under
§ 4219.18. Interest shall be credited at
the interest rate prescribed in subpart
C and shall accrue from the date the
payment was received by the plan until
the date of the refund.

§ 4219.17 Filings with PBGC.

(a) Filing requirements. The plan spon-
sor shall file with PBGC a notice that
a mass withdrawal has occurred and
separate certifications that determina-
tions of redetermination liability and
reallocation liability have been made
and notices provided to employers in
accordance with this subpart.

(b) Who shall file. The plan sponsor or
a duly authorized representative acting
on behalf of the plan sponsor shall sign

and file the notice and the certifi-
cations.

(c) When to file. A notice of mass
withdrawal for a plan from which sub-
stantially all employers withdraw pur-
suant to an agreement or arrangement
to withdraw shall be filed with the
PBGC no later than 30 days after the
mass withdrawal valuation date. A no-
tice of mass withdrawal termination
shall be filed within the time pre-
scribed for the filing of that notice in
part 4041A, subparts A and B, of this
chapter. Certifications of liability de-
terminations shall be filed with the
PBGC no later than 30 days after the
date on which the plan sponsor is re-
quired to have provided employers with
notices pursuant to § 4219.16.

(d) Where to file. The notice and cer-
tifications may be sent by mail or sub-
mitted by hand during normal working
hours to Reports Processing, Insurance
Operations Department, Pension Bene-
fit Guaranty Corporation, 1200 K Street
NW., Washington, DC 20005–4026.

(e) Filing date. For purposes of para-
graph (c)—

(1) The notice is considered filed on
the date of the postmark stamped on
the cover in which the notice is mailed
if—

(i) The postmark was made by the
United States Postal Service; and

(ii) The notice was mailed postage
prepaid, properly packaged and ad-
dressed to the PBGC.

(2) If both conditions described in
paragraph (e)(1) are not met, the notice
is considered filed on the date it is re-
ceived by the PBGC, except that no-
tices received after regular business
hours are considered filed on the next
regular business day.

(f) Contents of notice of mass with-
drawal. If a plan terminates by the
withdrawal of every employer, a notice
of termination filed in accordance with
part 4041A, subparts A and B, of this
chapter shall satisfy the requirements
for a notice of mass withdrawal under
this subpart. If substantially all em-
ployers withdraw from a plan pursuant
to an agreement or arrangement to
withdraw, the notice of mass with-
drawal shall contain the following in-
formation:

(1) The name of the plan.
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(2) The name, address and telephone
number of the plan sponsor and of the
duly authorized representative, if any,
of the plan sponsor.

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the
IRS to the plan sponsor and the three-
digit Plan Identification Number (PIN)
assigned by the plan sponsor to the
plan, and, if different, the EIN or PIN
last filed with the PBGC. If no EIN or
PIN has been assigned, the notice shall
so indicate.

(4) The mass withdrawal valuation
date.

(5) A description of the facts on
which the plan sponsor has based its
determination that a mass withdrawal
has occurred, including the number of
contributing employers withdrawn and
the number remaining in the plan, and
a description of the effect of the mass
withdrawal on the plan’s contribution
base.

(g) Contents of certifications. Each cer-
tification shall contain the following
information:

(1) The name of the plan.
(2) The name, address and telephone

number of the plan sponsor and of the
duly authorized representative, if any,
of the plan sponsor.

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the
IRS to the plan sponsor and the three-
digit Plan Identification Number (PIN)
last assigned by the plan sponsor to the
plan, and, if different, the EIN or PIN
filed with the PBGC. If no EIN or PIN
has been assigned, the notice shall so
indicate.

(4) Identification of the liability de-
termination to which the certification
relates.

(5) A certification, signed by the plan
sponsor or a duly authorized represent-
ative, that the determinations have
been made and the notices given in ac-
cordance with this subpart.

(6) For reallocation liability certifi-
cations—

(i) A certification, signed by the
plan’s actuary, that the determination
of unfunded vested benefits has been
done in accordance with part 4281, sub-
part B; and

(ii) A copy of plan rules, if any,
adopted pursuant to § 4219.15(d).

(h) Additional information. In addition
to the information described in para-
graph (g) of this section, the PBGC
may require the plan sponsor to submit
any other information the PBGC deter-
mines it needs in order to monitor
compliance with this subpart.

§ 4219.18 Withdrawal in a plan year in
which substantially all employers
withdraw.

(a) General rule. An employer that
withdraws in a plan year in which sub-
stantially all employers withdraw from
the plan shall be liable to the plan for
de minimis amounts if the employer’s
initial withdrawal liability was re-
duced pursuant to section 4209(a) or (b)
of ERISA.

(b) Amount of liability. An employer’s
liability for de minimis amounts under
this section shall be determined pursu-
ant to § 4219.13.

(c) Plan sponsor’s obligations. The plan
sponsor of a plan that experiences a
withdrawal described in paragraph (a)
shall—

(1) Determine and collect initial
withdrawal liability of every employer
that has completely or partially with-
drawn, in accordance with sections 4201
and 4202 of ERISA;

(2) Notify each employer that is or
may be liable under this section, in ac-
cordance with paragraph (d) of this sec-
tion;

(3) Within 90 days after the end of the
plan year in which the withdrawal oc-
curred, determine, in accordance with
paragraph (b) of this section, the liabil-
ity of each withdrawing employer that
is liable under this section;

(4) Notify each liable employer, in ac-
cordance with paragraph (e) of this sec-
tion, of the amount of its liability
under this section, demand payment of
and collect that liability; and

(5) Certify to the PBGC that deter-
minations of liability have been com-
pleted, in accordance with paragraph
(g) of this section.

(d) Notice of withdrawal. Within 30
days after the end of a plan year in
which a plan experiences a withdrawal
described in paragraph (a), the plan
sponsor shall notify in writing each
employer that is or may be liable under
this section. The notice shall specify
the plan year in which substantially all
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employers have withdrawn, describe
the consequences of such withdrawal
under this section, and state that an
employer obligated to make initial
withdrawal liability payments shall
continue to make those payments in
accordance with its schedule.

(e) Notice of liability. Within 30 days
after the determination of liability,
the plan sponsor shall issue a notice of
liability in writing to each liable em-
ployer. The notice shall include—

(1) The amount of the employer’s li-
ability for de minimis amounts;

(2) A schedule for payment of the li-
ability, determined under § 4219.16(f);
and

(3) A demand for payment of the li-
ability in accordance with the sched-
ule.

(f) Review of liability determinations.
Determinations of liability made pur-
suant to this section shall be subject to
plan review under section 4219(b)(2) of
ERISA and to arbitration under sec-
tion 4221 of ERISA, subject to the limi-
tations contained in § 4219.16(g).

(g) Notice to the PBGC. No later than
30 days after the notices of liability
under this section are required to be
provided to liable employers, the plan
sponsor shall file with the PBGC a no-
tice. The notice shall include the items
described in § 4219.17 (g)(1) through
(g)(3), as well as the information listed
below. In addition, the PBGC may re-
quire the plan sponsor to submit any
further information that the PBGC de-
termines it needs in order to monitor
compliance with this section.

(1) The plan year in which the with-
drawal occurred.

(2) A description of the effect of the
withdrawal, including the number of
contributing employers that withdrew
in the plan year in which substantially
all employers withdrew, the number of
employers remaining in the plan, and a
description of the effect of the with-
drawal on the plan’s contribution base.

(3) A certification, signed by the plan
sponsor or duly authorized representa-
tive, that determinations have been
made and notices given in accordance
with this section.

§ 4219.19 Information collection.
The information collection require-

ments contained in §§ 4219.16, 4219.17,

and 4219.18 have been approved by the
Office of Management and Budget
under control number 1212–0034.

Subpart C—Overdue, Defaulted,
and Overpaid Withdrawal Liability
§ 4219.31 Overdue and defaulted with-

drawal liability; overpayment.
(a) Overdue withdrawal liability pay-

ment. Except as otherwise provided in
rules adopted by the plan in accordance
with § 4219.33, a withdrawal liability
payment is overdue if it is not paid on
the date set forth in the schedule of
payments established by the plan spon-
sor.

(b) Default. (1) Except as provided in
paragraph (c)(1), ‘‘default’’ means—

(i) The failure of an employer to pay
any overdue withdrawal liability pay-
ment within 60 days after the employer
receives written notification from the
plan sponsor that the payment is over-
due; and

(ii) Any other event described in
rules adopted by the plan which indi-
cates a substantial likelihood that an
employer will be unable to pay its
withdrawal liability.

(2) In the event of a default, a plan
sponsor may require immediate pay-
ment of all or a portion of the out-
standing amount of an employer’s
withdrawal liability, plus interest. In
the event that the plan sponsor accel-
erates only a portion of the outstand-
ing amount of an employer’s with-
drawal liability, the plan sponsor shall
establish a new schedule of payments
for the remaining amount of the em-
ployer’s withdrawal liability.

(c) Plan review or arbitration of liabil-
ity determination. The following rules
shall apply with respect to the obliga-
tion to make withdrawal liability pay-
ments during the period for plan review
and arbitration and with respect to the
failure to make such payments:

(1) A default as a result of failure to
make any payments shall not occur
until the 61st day after the last of—

(i) Expiration of the period described
in section 4219(b)(2)(A) of ERISA;

(ii) If the employer requests review
under section 4219(b)(2)(A) of ERISA of
the plan’s withdrawal liability deter-
mination or the schedule of payments
established by the plan, expiration of
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the period described in section
4221(a)(1) of ERISA for initiation of ar-
bitration; or

(iii) If arbitration is timely initiated
either by the plan, the employer or
both, issuance of the arbitrator’s deci-
sion.

(2) Any amounts due before the expi-
ration of the period described in para-
graph (c)(1) shall be paid in accordance
with the schedule established by the
plan sponsor. If a payment is not made
when due under the schedule, the pay-
ment is overdue and interest shall ac-
crue in accordance with the rules and
at the same rate set forth in § 4219.32.

(d) Overpayments. If the plan sponsor
or an arbitrator determines that pay-
ments made in accordance with the
schedule of payments established by
the plan sponsor have resulted in an
overpayment of withdrawal liability,
the plan sponsor shall refund the over-
payment, with interest, in a lump sum.
The plan sponsor shall credit interest
on the overpayment from the date of
the overpayment to the date on which
the overpayment is refunded to the em-
ployer at the same rate as the rate for
overdue withdrawal liability payments,
as established under § 4219.32 or by the
plan pursuant to § 4219.33.

§ 4219.32 Interest on overdue, de-
faulted and overpaid withdrawal li-
ability.

(a) Interest assessed. The plan sponsor
of a multiemployer plan—

(1) Shall assess interest on overdue
withdrawal liability payments from
the due date, as defined in paragraph
(d) of this section, until the date paid,
as defined in paragraph (e); and

(2) In the event of a default, may as-
sess interest on any accelerated por-
tion of the outstanding withdrawal li-
ability from the due date, as defined in
paragraph (d) of this section, until the
date paid, as defined in paragraph (e).

(b) Interest rate. Except as otherwise
provided in rules adopted by the plan
pursuant to § 4219.33, interest under
this section shall be charged or cred-
ited for each calendar quarter at an an-
nual rate equal to the average quoted
prime rate on short-term commercial
loans for the fifteenth day (or next
business day if the fifteenth day is not
a business day) of the month preceding

the beginning of each calendar quarter,
as reported by the Board of Governors
of the Federal Reserve System in Sta-
tistical Release H.15 (‘‘Selected Inter-
est Rates’’).

(c) Calculation of interest. The interest
rate under paragraph (b) of this section
is the nominal rate for any calendar
quarter or portion thereof. The amount
of interest due the plan for overdue or
defaulted withdrawal liability, or due
the employer for overpayment, is equal
to the overdue, defaulted, or overpaid
amount multiplied by:

(1) For each full calendar quarter in
the period from the due date (or date of
overpayment) to the date paid (or date
of refund), one-fourth of the annual
rate in effect for that quarter;

(2) For each full calendar month in a
partial quarter in that period, one-
twelfth of the annual rate in effect for
that quarter; and

(3) For each day in a partial month in
that period, one-three-hundred-sixtieth
of the annual rate in effect for that
month.

(d) Due date. Except as otherwise pro-
vided in rules adopted by the plan, the
due date from which interest accrues
shall be, for an overdue withdrawal li-
ability payment and for an amount of
withdrawal liability in default, the
date of the missed payment that gave
rise to the delinquency or the default.

(e) Date paid. Any payment of with-
drawal liability shall be deemed to
have been paid on the date on which it
is received.

§ 4219.33 Plan rules concerning over-
due and defaulted withdrawal li-
ability.

Plans may adopt rules relating to
overdue and defaulted withdrawal li-
ability, provided that those rules are
consistent with ERISA. These rules
may include, but are not limited to,
rules for determining the rate of inter-
est to be charged on overdue, defaulted
and overpaid withdrawal liability (pro-
vided that the rate reflects prevailing
market rates for comparable obliga-
tions); rules providing reasonable grace
periods during which late payments
may be made without interest; addi-
tional definitions of default which indi-
cate a substantial likelihood that an
employer will be unable to pay its
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withdrawal liability; and rules pertain-
ing to acceleration of the outstanding
balance on default. Plan rules adopted
under this section shall be reasonable.
Plan rules shall operate and be applied
uniformly with respect to each em-
ployer, except that the rules may take
into account the creditworthiness of an
employer. Rules which take into ac-
count the creditworthiness of an em-
ployer shall state with particularity
the categories of creditworthiness the
plan will use, the specific differences in
treatment accorded employers in dif-
ferent categories, and the standards
and procedures for assigning an em-
ployer to a category.

PART 4220—PROCEDURES FOR
PBGC APPROVAL OF PLAN
AMENDMENTS

Sec.
4220.1 Purpose and scope.
4220.2 Definitions.
4220.3 Requests for PBGC approval.
4220.4 PBGC action on requests.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1400.

SOURCE: 61 FR 34108, July 1, 1996, unless
otherwise noted.

§ 4220.1 Purpose and scope.
(a) General. This part establishes pro-

cedures under which a plan sponsor
shall request the PBGC to approve a
plan amendment under section 4220 of
ERISA. This part applies to all multi-
employer plans covered by title IV of
ERISA that adopt amendments pursu-
ant to the authorization of sections
4201–4219 of ERISA (except for amend-
ments adopted pursuant to section
4211(c)(5)). (The covered amendments
are set forth in paragraph (b) of this
section.) The subsequent modification
of a plan amendment adopted by au-
thorization of those sections is also
covered by this part. This part does
not, however, cover a plan amendment
that merely repeals a previously adopt-
ed amendment, returning the plan to
the statutorily prescribed rule.

(b) Covered amendments. Amendments
made pursuant to the following sec-
tions of ERISA are covered by this
part:

(1) Section 4203 (b)(1)(B)(ii).
(2) Section 4203(c)(4).
(3) Section 4205(c)(1).

(4) Section 4205(d).
(5) Section 4209(b).
(6) Section 4210(b)(2).
(7) Section 4211(c)(1).
(8) Section 4211(c)(4)(D).
(9) Section 4211(d)(1).
(10) Section 4211(d)(2).
(11) Section 4219(c)(1)(C)(ii)(I).
(12) Section 4219(c)(1)(C)(iii).
(c) Exception. Submission of a request

for approval under this part is not re-
quired for a plan amendment for which
the PBGC has published a notice in the
FEDERAL REGISTER granting class ap-
proval.

§ 4220.2 Definitions.

The following terms are defined in
§ 4001.2 of this chapter: employer,
ERISA, IRS, multiemployer plan,
PBGC, plan, and plan sponsor.

§ 4220.3 Requests for PBGC approval.

(a) Filing of request. A request for ap-
proval of an amendment filed with the
PBGC in accordance with this section
shall constitute notice to the PBGC for
purposes of the 90-day period specified
in section 4220 of ERISA. A request is
deemed filed on the date on which a re-
quest containing all information re-
quired by paragraph (d) of this section
is received by the PBGC.

(b) Who may request. The plan spon-
sor, or a duly authorized representative
acting on behalf of a plan sponsor,
shall sign and submit the request.

(c) Where to file. The request shall be
delivered by hand or by mail to Re-
ports Processing, Insurance Operations
Department, Pension Benefit Guaranty
Corporation, 1200 K Street NW., Wash-
ington, DC 20005–4026.

(d) Information. Each request filed
shall contain the following informa-
tion:

(1) The name of the plan for which
the amendment is being submitted, and
the name, address and the telephone
number of the plan sponsor or its duly
authorized representative.

(2) The nine-digit Employer Identi-
fication Number (EIN) assigned by the
IRS to the plan sponsor and the three-
digit Plan Identification Number (PIN)
assigned by the plan sponsor to the
plan, and, if different, the EIN or PIN
last filed with PBGC. If no EIN or PIN
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has been assigned, that fact must be in-
dicated.

(3) A copy of the amendment as
adopted, including its proposed effec-
tive date.

(4) A copy of the most recent actuar-
ial valuation of the plan.

(5) A statement containing a certifi-
cation that notice of the adoption of
the amendment has been given to all
employers who have an obligation to
contribute under the plan and to all
employee organizations representing
employees covered by the plan.

(6) Any other information that the
plan sponsor believes to be pertinent to
its request.

(e) Supplemental information. The
PBGC may require a plan sponsor to
submit any other information that the
PBGC determines to be necessary to re-
view a request under this part. The
PBGC may suspend the running of the
90-day period pursuant to § 4220.4(c),
pending the submission of the supple-
mental information.

(Approved by the Office of Management and
Budget under control number 1212–0031)

§ 4220.4 PBGC action on requests.

(a) General. Upon receipt of a com-
plete request, the PBGC shall notify
the plan sponsor in writing of the date
of commencement of the 90-day period
specified in section 4220 of ERISA. Ex-
cept as provided in paragraph (c) of
this section, the PBGC shall approve or
disapprove a plan amendment submit-
ted to it under this part within 90 days
after receipt of a complete request for
approval. If the PBGC fails to act with-
in the 90-day period, or within that pe-
riod notifies the plan sponsor that it
will not disapprove the amendment,
the amendment may be made effective
without the approval of the PBGC.

(b) Decision on request. The PBGC’s
decision on a request for approval shall
be in writing. If the PBGC disapproves
the plan amendment, the decision shall
state the reasons for the disapproval.
An approval by the PBGC constitutes
its finding only with respect to the
issue of risk as set forth in section
4220(c) of ERISA, and not with respect
to whether the amendment is other-
wise properly adopted in accordance

with the terms of ERISA and the plan
in question.

(c) Suspension of the 90-day period.
The PBGC may suspend the running of
the 90-day period referred to in para-
graph (a) of this section if it deter-
mines that additional information is
required under § 4220.3(e). When it does
so, PBGC’s request for additional infor-
mation will advise the plan sponsor
that the running of 90-day period has
been suspended. The 90-day period will
resume running on the date on which
the additional information is received
by the PBGC, and the PBGC will notify
the plan sponsor of that date upon re-
ceipt of the information.

PART 4221—ARBITRATION OF DIS-
PUTES IN MULTIEMPLOYER PLANS

Sec.
4221.1 Purpose and scope.
4221.2 Definitions.
4221.3 Initiation of arbitration.
4221.4 Appointment of the arbitrator.
4221.5 Powers and duties of the arbitrator.
4221.6 Hearing.
4221.7 Reopening of proceedings.
4221.8 Award.
4221.9 Reconsideration of award.
4221.10 Costs.
4221.11 Waiver of rules.
4221.12 Calculation of periods of time.
4221.13 Filing or service of documents.
4221.14 PBGC-approved arbitration proce-

dures.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1401.

SOURCE: 61 FR 34109, July 1, 1996, unless
otherwise noted.

§ 4221.1 Purpose and scope.
(a) Purpose. The purpose of this part

is to establish procedures for the arbi-
tration, pursuant to section 4221 of
ERISA, of withdrawal liability disputes
arising under sections 4201 through 4219
and 4225 of ERISA.

(b) Scope. This part applies to arbi-
tration proceedings initiated pursuant
to section 4221 of ERISA and this part
on or after September 26, 1985. On and
after the effective date, any plan rules
governing arbitration procedures
(other than a plan rule adopting a
PBGC-approved arbitration procedure
in accordance with § 4221.14) are effec-
tive only to the extent that they are
consistent with this part and adopted
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by the arbitrator in a particular pro-
ceeding.

§ 4221.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: ERISA, IRS,
multiemployer plan, PBGC, plan, and
plan sponsor.

In addition, for purposes of this part:
Arbitrator means an individual or

panel of individuals selected according
to this part to decide a dispute con-
cerning withdrawal liability.

Employer means an individual, part-
nership, corporation or other entity
against which a plan sponsor has made
a demand for payment of withdrawal li-
ability pursuant to section 4219(b)(1) of
ERISA.

Party or parties means the employer
and the plan sponsor involved in a
withdrawal liability dispute.

Withdrawal liability dispute means a
dispute described in § 4221.1(a) of this
chapter.

§ 4221.3 Initiation of arbitration.
(a) Time limits—in general. Arbitration

of a withdrawal liability dispute may
be initiated within the time limits de-
scribed in section 4221(a)(1) of ERISA.

(b) Waiver or extension of time limits.
Arbitration shall be initiated in ac-
cordance with this section, notwith-
standing any inconsistent provision of
any agreement entered into by the par-
ties before the date on which the em-
ployer received notice of the plan’s as-
sessment of withdrawal liability. The
parties may, however, agree at any
time to waive or extend the time limits
for initiating arbitration.

(c) Establishment of timeliness of initi-
ation. A party that unilaterally initi-
ates arbitration is responsible for es-
tablishing that the notice of initiation
of arbitration was timely received by
the other party. If arbitration is initi-
ated by agreement of the parties, the
date on which the agreement to arbi-
trate was executed establishes whether
the arbitration was timely initiated.

(d) Contents of agreement or notice. If
the employer initiates arbitration, it
shall include in the notice of initiation
a statement that it disputes the plan
sponsor’s determination of its with-
drawal liability and is initiating arbi-
tration. A copy of the demand for with-

drawal liability and any request for re-
consideration, and the response there-
to, shall be attached to the notice. If a
party other than an employer initiates
arbitration, it shall include in the no-
tice a statement that it is initiating
arbitration and a brief description of
the questions on which arbitration is
sought. If arbitration is initiated by
agreement, the agreement shall in-
clude a brief description of the ques-
tions submitted to arbitration. In no
case is compliance with formal rules of
pleading required.

(e) Effect of deficient agreement or no-
tice. If a party fails to object promptly
in writing to deficiencies in an initi-
ation agreement or a notice of initi-
ation of arbitration, it waives its right
to object.

§ 4221.4 Appointment of the arbitrator.
(a) Appointment of and acceptance by

arbitrator. The parties shall select the
arbitrator within 45 days after the ar-
bitration is initiated, or within such
other period as is mutually agreed
after the initiation of arbitration, and
shall mail to the designated arbitrator
a notice of his or her appointment. The
notice of appointment shall include a
copy of the notice or agreement initi-
ating arbitration, a statement that the
arbitration is to be conducted in ac-
cordance with this part, and a request
for a written acceptance by the arbi-
trator. The arbitrator’s appointment
becomes effective upon his or her writ-
ten acceptance, stating his or her
availability to serve and making any
disclosures required by paragraph (b) of
this section. If the arbitrator does not
accept in writing within 15 days after
the notice of appointment is mailed or
delivered to him or her, he or she is
deemed to have declined to act, and the
parties shall select a new arbitrator in
accordance with paragraph (d) of this
section.

(b) Disclosure by arbitrator and dis-
qualification. Upon accepting the ap-
pointment, the arbitrator shall disclose
to the parties any circumstances likely
to affect his or her impartiality, in-
cluding any bias or any financial or
personal interest in the result of the
arbitration and any past or present re-
lationship with the parties or their
counsel. If any party determines that
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the arbitrator should be disqualified
because of the information disclosed,
that party shall notify all other parties
and the arbitrator no later than 10 days
after the arbitrator makes the disclo-
sure required by this paragraph (but in
no event later than the commencement
of the hearing under § 4221.6). The arbi-
trator shall then withdraw, and the
parties shall select another arbitrator
in accordance with paragraph (d) of
this section.

(c) Challenge and withdrawal. After
the arbitrator has been selected, a
party may request that he or she with-
draw from the proceedings at any point
before a final award is rendered on the
ground that he or she is unable to
render an award impartially. The re-
quest for withdrawal shall be served on
all other parties and the arbitrator by
hand or by certified or registered mail
and shall include a statement of the
circumstances that, in the requesting
party’s view, affect the arbitrator’s im-
partiality and a statement that the re-
questing party has brought these cir-
cumstances to the attention of the ar-
bitrator and the other parties at the
earliest practicable point in the pro-
ceedings. If the arbitrator determines
that the circumstances adduced are
likely to affect his or her impartiality
and have been presented in a timely
fashion, he or she shall withdraw from
the proceedings and notify the parties
of the reasons for his or her with-
drawal. The parties shall then select a
new arbitrator in accordance with
paragraph (d) of this section.

(d) Filling vacancies. If the designated
arbitrator declines his or her appoint-
ment or, after accepting his or her ap-
pointment, is disqualified, resigns,
dies, withdraws, or is unable to per-
form his or her duties at any time be-
fore a final award is rendered, the par-
ties shall select another arbitrator to
fill the vacancy. The selection shall be
made, in accordance with the proce-
dure used in the initial selection, with-
in 20 days after the parties receive no-
tice of the vacancy. The matter shall
then be reheard by the newly chosen
arbitrator, who may, in his or her dis-
cretion, rely on all or any portion of
the record already established.

(e) Failure to select arbitrator. If the
parties fail to select an arbitrator

within the time prescribed by this sec-
tion, either party or both may seek the
designation and appointment of an ar-
bitrator in a United States district
court pursuant to the provisions of
title 9 of the United States Code.

§ 4221.5 Powers and duties of the arbi-
trator.

(a) Arbitration hearing. Except as oth-
erwise provided in this part, the arbi-
trator shall conduct the arbitration
hearing under § 4221.6 in the same man-
ner, and shall possess the same powers,
as an arbitrator conducting a proceed-
ing under title 9 of the United States
Code.

(1) Application of the law. In reaching
his or her decision, the arbitrator shall
follow applicable law, as embodied in
statutes, regulations, court decisions,
interpretations of the agencies charged
with the enforcement of ERISA, and
other pertinent authorities.

(2) Prehearing discovery. The arbitra-
tor may allow any party to conduct
prehearing discovery by interrog-
atories, depositions, requests for the
production of documents, or other
means, upon a showing that the discov-
ery sought is likely to lead to the pro-
duction of relevant evidence and will
not be disproportionately burdensome
to the other parties. The arbitrator
may impose appropriate sanctions if he
or she determines that a party has
failed to respond to discovery in good
faith or has conducted discovery pro-
ceedings in bad faith or for the purpose
of harassment. The arbitrator may, at
the request of any party or on his or
her own motion, require parties to give
advance notice of expert or other wit-
nesses that they intend to introduce.

(3) Admissibility of evidence. The arbi-
trator determines the relevance and
materiality of the evidence offered dur-
ing the course of the hearing and is the
judge of the admissibility of evidence
offered. Conformity to legal rules of
evidence is not necessary. To the ex-
tent reasonably practicable, all evi-
dence shall be taken in the presence of
the arbitrator and the parties. The ar-
bitrator may, however, consider affida-
vits, transcripts of depositions, and
similar documents.

(4) Production of documents or other
evidence. The arbitrator may subpoena
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witnesses or documents upon his or her
own initiative or upon request by any
party after determining that the evi-
dence is likely to be relevant to the
dispute.

(b) Prehearing conference. If it appears
that a prehearing conference will expe-
dite the proceedings, the arbitrator
may, at any time before the com-
mencement of the arbitration hearing
under § 4221.6, direct the parties to ap-
pear at a conference to consider settle-
ment of the case, clarification of issues
and stipulation of facts not in dispute,
admission of documents to avoid un-
necessary proof, limitations on the
number of expert or other witnesses,
and any other matters that could expe-
dite the disposition of the proceedings.

(c) Proceeding without hearing. The ar-
bitrator may render an award without
a hearing if the parties agree and file
with the arbitrator such evidence as
the arbitrator deems necessary to en-
able him or her to render an award
under § 4221.8.

§ 4221.6 Hearing.
(a) Time and place of hearing estab-

lished. Unless the parties agree to pro-
ceed without a hearing as provided in
§ 4221.5(c), the parties and the arbitra-
tor shall, no later than 15 days after
the written acceptance by the arbitra-
tor is mailed to the parties, establish a
date and place for the hearing. If agree-
ment is not reached within the 15-day
period, the arbitrator shall, within 10
additional days, choose a location and
set a hearing date. The date set for the
hearing may be no later than 50 days
after the mailing date of the arbitra-
tor’s written acceptance.

(b) Notice. After the time and place
for the hearing have been established,
the arbitrator shall serve a written no-
tice of the hearing on the parties by
hand or by certified or registered mail.

(c) Appearances. The parties may ap-
pear in person or by counsel or other
representatives. Any party that, after
being duly notified and without good
cause shown, fails to appear in person
or by representative at a hearing or
conference, or fails to file documents
in a timely manner, is deemed to have
waived all rights with respect thereto
and is subject to whatever orders or de-
terminations the arbitrator may make.

(d) Record and transcript of hearing.
Upon the request of either party, the
arbitrator shall arrange for a record of
the arbitration hearing to be made by
stenographic means or by tape record-
ing. The cost of making the record and
the costs of transcription and copying
are costs of the arbitration proceedings
payable as provided in § 4221.10(b) ex-
cept that, if only one party requests
that a transcript of the record be made,
that party shall pay the cost of the
transcript.

(e) Order of hearing. The arbitrator
shall conduct the hearing in accord-
ance with the following rules:

(1) Opening. The arbitrator shall open
the hearing and place in the record the
notice of initiation of arbitration or
the initiation agreement. The arbitra-
tor may ask for statements clarifying
the issues involved.

(2) Presentation of claim and response.
The arbitrator shall establish the pro-
cedure for presentation of claim and
response in such a manner as to afford
full and equal opportunity to all par-
ties for the presentation of their cases.

(3) Witnesses. All witnesses shall tes-
tify under oath or affirmation and are
subject to cross-examination by oppos-
ing parties. If testimony of an expert
witness is offered by a party without
prior notice to the other party, the ar-
bitrator shall grant the other party a
reasonable time to prepare for cross-
examination and to produce expert wit-
nesses on its own behalf. The arbitra-
tor may on his or her own initiative
call expert witnesses on any issue
raised in the arbitration. The cost of
any expert called by the arbitrator is a
cost of the proceedings payable as pro-
vided in § 4221.10(b).

(f) Continuance of hearing. The arbi-
trator may, for good cause shown,
grant a continuance for a reasonable
period. When granting a continuance,
the arbitrator shall set a date for re-
sumption of the hearing.

(g) Filing of briefs. Each party may
file a written statement of facts and
argument supporting the party’s posi-
tion. The parties’ briefs are due no
later than 30 days after the close of the
hearing. Within 15 days thereafter,
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each party may file a reply brief con-
cerning matters contained in the op-
posing brief. The arbitrator may estab-
lish a briefing schedule and may reduce
or extend these time limits. Each party
shall deliver copies of all of its briefs
to the arbitrator and to all opposing
parties.

§ 4221.7 Reopening of proceedings.

(a) Grounds for reopening. At any time
before a final award is rendered, the
proceedings may be reopened, on the
motion of the arbitrator or at the re-
quest of any party, for the purpose of
taking further evidence or rehearing or
rearguing any matter, if the arbitrator
determines that—

(1) The reopening is likely to result
in new information that will have a
material effect on the outcome of the
arbitration;

(2) Good cause exists for the failure
of the party that requested reopening
to present such information at the
hearing; and

(3) The delay caused by the reopening
will not be unfairly injurious to any
party.

(b) Comments on and notice of reopen-
ing. The arbitrator shall allow all af-
fected parties the opportunity to com-
ment on any motion or request to re-
open the proceedings. If he or she de-
termines that the proceedings should
be reopened, he or she shall give all
parties written notice of the reasons
for reopening and of the schedule of the
reopened proceedings.

§ 4221.8 Award.

(a) Form. The arbitrator shall render
a written award that—

(1) States the basis for the award, in-
cluding such findings of fact and con-
clusions of law (which need not be ex-
plicitly designated as such) as are nec-
essary to resolve the dispute;

(2) Adjusts (or provides a method for
adjusting) the amount or schedule of
payments to be made after the award
to reflect overpayments or underpay-
ments made before the award was ren-
dered or requires the plan sponsor to
refund overpayments in accordance
with § 4219.31(d); and

(3) Provides for an allocation of costs
in accordance with § 4221.10.

(b) Time of award. Except as provided
in paragraphs (c), (d), and (e) of this
section, the arbitrator shall render the
award no later than 30 days after the
proceedings close. The award is ren-
dered when filed or served on the par-
ties as provided in § 4221.13. The award
is final when the period for seeking
modification or reconsideration in ac-
cordance with § 4221.9(a) has expired or
the arbitrator has rendered a revised
award in accordance with § 4221.9(c).

(c) Reopened proceedings. If the pro-
ceedings are reopened in accordance
with § 4221.7 after the close of the hear-
ing, the arbitrator shall render the
award no later than 30 days after the
date on which the reopened proceedings
are closed.

(d) Absence of hearing. If the parties
have chosen to proceed without a hear-
ing, the arbitrator shall render the
award no later than 30 days after the
date on which final statements and
proofs are filed with him or her.

(e) Agreement for extension of time.
Notwithstanding paragraphs (b), (c),
and (d), the parties may agree to an ex-
tension of time for the arbitrator’s
award in light of the particular facts
and circumstances of their dispute.

(f) Close of proceedings. For purposes
of paragraphs (b) and (c) of this sec-
tion, the proceedings are closed on the
date on which the last brief or reply
brief is due or, if no briefs are to be
filed, on the date on which the hearing
or rehearing closes.

(g) Publication of award. After a final
award has been rendered, the plan
sponsor shall make copies available
upon request to the PBGC and to all
companies that contribute to the plan.
The plan sponsor may impose reason-
able charges for copying and postage.

§ 4221.9 Reconsideration of award.
(a) Motion for reconsideration and ob-

jections. A party may seek modification
or reconsideration of the arbitrator’s
award by filing a written motion with
the arbitrator and all opposing parties
within 20 days after the award is ren-
dered. Opposing parties may file objec-
tions to modification or reconsider-
ation within 10 days after the motion is
filed. The filing of a written motion for
modification or reconsideration sus-
pends the 30-day period under section
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4221(b)(2) of ERISA for requesting court
review of the award. The 30-day statu-
tory period again begins to run when
the arbitrator denies the motion pursu-
ant to paragraph (c) of this section or
renders a revised award.

(b) Grounds for modification or recon-
sideration. The arbitrator may grant a
motion for modification or reconsider-
ation of the award only if—

(1) There is a numerical error or a
mistake in the description of any per-
son, thing, or property referred to in
the award; or

(2) The arbitrator has rendered an
award upon a matter not submitted to
the arbitrator and the matter affects
the merits of the decision; or

(3) The award is imperfect in a mat-
ter of form not affecting the merits of
the dispute.

(c) Decision of arbitrator. The arbitra-
tor shall grant or deny the motion for
modification or reconsideration, and
may render an opinion to support his
or her decision within 20 days after the
motion is filed with the arbitrator, or
within 30 days after the motion is filed
if an objection is also filed.

§ 4221.10 Costs.
The costs of arbitration under this

part shall be borne by the parties as
follows:

(a) Witnesses. Each party to the dis-
pute shall bear the costs of its own wit-
nesses.

(b) Other costs of arbitration. Except as
provided in § 4221.6(d) with respect to a
transcript of the hearing, the parties
shall bear the other costs of the arbi-
tration proceedings equally unless the
arbitrator determines otherwise. The
parties may, however, agree to a dif-
ferent allocation of costs if their agree-
ment is entered into after the employer
has received notice of the plan’s assess-
ment of withdrawal liability.

(c) Attorneys’ fees. The arbitrator may
require a party that initiates or con-
tests an arbitration in bad faith or en-
gages in dilatory, harassing, or other
improper conduct during the course of
the arbitration to pay reasonable at-
torneys’ fees of other parties.

§ 4221.11 Waiver of rules.
Any party that fails to object in

writing in a timely manner to any de-

viation from any provision of this part
is deemed to have waived the right to
interpose that objection thereafter.

§ 4221.12 Calculation of periods of
time.

For purposes of calculating any pe-
riod of time under this part, the period
begins to run on the day following the
day that a communication is received
or an act is completed. If the last day
of the period is a Federal, State, or
local holiday or a non-business day for
one of the parties or the arbitrator, the
period runs until the end of the first
business day that follows. Holidays or
non-business days occurring during the
running of the period of time are in-
cluded in calculating the period.

§ 4221.13 Filing or service of docu-
ments.

(a) By mail. A document that is to be
filed or served under this part is con-
sidered filed or served on—

(1) The date of the receipt provided to
the sender by the United States Postal
Service, if the document was sent by
certified or registered mail, postage
prepaid, properly packaged, and prop-
erly addressed; or

(2) The date of the United States
Postal Service postmark stamped on
the cover in which the document is
mailed, if paragraph (a)(1) is not appli-
cable, a legible postmark was made,
and the document was sent postage
prepaid, properly packaged, and prop-
erly addressed.

(b) By means other than mail. A docu-
ment required to be delivered under
this part that is not mailed in accord-
ance with paragraph (a) of this section
is considered filed or served on the date
on which it is received.

§ 4221.14 PBGC-approved arbitration
procedures.

(a) Use of PBGC-approved arbitration
procedures. In lieu of the procedures
prescribed by this part, an arbitration
may be conducted in accordance with
an alternative arbitration procedure
approved by the PBGC in accordance
with paragraph (c) of this section. A
plan may by plan amendment require
the use of a PBGC-approved procedure
for all arbitrations of withdrawal li-
ability disputes, or the parties may
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agree to the use of a PBGC-approved
procedure in a particular case.

(b) Scope of alternative procedures. If
an arbitration is conducted in accord-
ance with a PBGC-approved arbitration
procedure, the alternative procedure
shall govern all aspects of the arbitra-
tion, with the following exceptions:

(1) The time limits for the initiation
of arbitration may not differ from
those provided for by § 4221.3.

(2) The arbitrator shall be selected
after the initiation of the arbitration.

(3) The arbitrator shall give the par-
ties opportunity for prehearing discov-
ery substantially equivalent to that
provided by § 4221.5(a)(2).

(4) The award shall be made available
to the public to at least the extent pro-
vided by § 4221.8(g).

(5) The costs of arbitration shall be
allocated in accordance with § 4221.10.

(c) Procedure for approval of alter-
native procedures. The PBGC may ap-
prove arbitration procedures on its own
initiative by publishing an appropriate
notice in the FEDERAL REGISTER. The
sponsor of an arbitration procedure
may request PBGC approval of its pro-
cedures by submitting an application
to the PBGC. The application shall be
submitted to Reports Processing, In-
surance Operations Department, Pen-

sion Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005–4026, and shall include:

(1) A copy of the procedures for which
approval is sought;

(2) A description of the history,
structure and membership of the orga-
nization that sponsors the procedures;
and

(3) A discussion of the reasons why,
in the sponsoring organization’s opin-
ion, the procedures satisfy the criteria
for approval set forth in this section.

(d) Criteria for approval of alternative
procedures. The PBGC shall approve an
application if it determines that the
proposed procedures will be substan-
tially fair to all parties involved in the
arbitration of a withdrawal liability
dispute and that the sponsoring organi-
zation is neutral and able to carry out
its role under the procedures. The
PBGC may request comments on the
application by publishing an appro-
priate notice in the FEDERAL REGISTER.
Notice of the PBGC’s decision on the
application shall be published in the
FEDERAL REGISTER. Unless the notice
of approval specifies otherwise, ap-
proval will remain effective until re-
voked by the PBGC through a FEDERAL
REGISTER notice.
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