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SUBCHAPTER J—INSOLVENCY, REORGANIZATION, TERMI-
NATION, AND OTHER RULES APPLICABLE TO MULTIEM-
PLOYER PLANS

PART 4231—MERGERS AND TRANS-
FERS BETWEEN MULTIEMPLOYER
PLANS

Sec.
4231.1 Purpose and scope.
4231.2 Definitions.
4231.3 Requirements for mergers and trans-

fers.
4231.4 Preservation of accrued benefits.
4231.5 Valuation requirement.
4231.6 Plan solvency tests.
4231.7 De minimis mergers and transfers.
4231.8 Notice of merger or transfer.
4231.9 Request for compliance determina-

tion.
4231.10 Actuarial calculations and assump-

tions.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1411.

SOURCE: 63 FR 24421, May 4, 1998, unless
otherwise noted.

§ 4231.1 Purpose and scope.
(a) Purpose. The purpose of this part

is to prescribe notice requirements
under section 4231 of ERISA for merg-
ers and transfers of assets or liabilities
among multiemployer pension plans.
This part also interprets the other re-
quirements of section 4231 and pre-
scribes special rules for de minimis
mergers and transfers. The collections
of information in this part have been
approved by the Office of Management
and Budget under OMB control number
1212–0022.

(b) Scope. This part applies to merg-
ers and transfers among multiemployer
plans where all of the plans imme-
diately before and immediately after
the transaction are multiemployer
plans covered by title IV of ERISA.

§ 4231.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: Code, EIN,
ERISA, fair market value, IRS, multi-
employer plan, PBGC, plan, plan year,
and PN.

In addition, for purposes of this part:
Actuarial valuation means a valuation

of assets and liabilities performed by
an enrolled actuary using the actuarial

assumptions used for purposes of deter-
mining the charges and credits to the
funding standard account under section
302 of ERISA and section 412 of the
Code.

Certified change of collective bargaining
representative means a change of collec-
tive bargaining representative certified
under the Labor-Management Rela-
tions Act of 1947, as amended, or the
Railway Labor Act, as amended.

Fair market value of assets has the
same meaning as the term has for min-
imum funding purposes under section
302 of ERISA and section 412 of the
Code.

Merger means the combining of two
or more plans into a single plan. For
example, a consolidation of two plans
into a new plan is a merger.

Significantly affected plan means a
plan that—

(1) Transfers assets that equal or ex-
ceed 15 percent of its assets before the
transfer,

(2) Receives a transfer of unfunded
accrued benefits that equal or exceed 15
percent of its assets before the trans-
fer,

(3) Is created by a spinoff from an-
other plan, or

(4) Engages in a merger or transfer
(other than a de minimis merger or
transfer) either—

(i) After such plan has terminated by
mass withdrawal under section
4041A(a)(2) of ERISA, or

(ii) With another plan that has so
terminated.

Transfer and transfer of assets or liabil-
ities mean a diminution of assets or li-
abilities with respect to one plan and
the acquisition of these assets or the
assumption of these liabilities by an-
other plan or plans (including a plan
that did not exist prior to the trans-
fer). However, the shifting of assets or
liabilities pursuant to a written reci-
procity agreement between two multi-
employer plans in which one plan as-
sumes liabilities of another plan is not
a transfer of assets or liabilities. In ad-
dition, the shifting of assets between
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several funding media used for a single
plan (such as between trusts, between
annuity contracts, or between trusts
and annuity contracts) is not a transfer
of assets or liabilities.

Unfunded accrued benefits means the
excess of the present value of a plan’s
accrued benefits over the fair market
value of its assets, determined on the
basis of the actuarial valuation re-
quired under § 4231.5(b).

§ 4231.3 Requirements for mergers and
transfers.

(a) General requirements. A plan spon-
sor may not cause a multiemployer
plan to merge with one or more multi-
employer plans or transfer assets or li-
abilities to or from another multiem-
ployer plan unless the merger or trans-
fer satisfies all of the following re-
quirements:

(1) No participant’s or beneficiary’s
accrued benefit is lower immediately
after the effective date of the merger
or transfer than the benefit imme-
diately before that date.

(2) Actuarial valuations of the plans
that existed before the merger or
transfer have been performed in ac-
cordance with § 4231.5.

(3) For each plan that exists after the
transaction, an enrolled actuary—

(i) Determines that the plan meets
the applicable plan solvency require-
ment set forth in § 4231.6; or

(ii) Otherwise demonstrates that ben-
efits under the plan are not reasonably
expected to be subject to suspension
under section 4245 of ERISA.

(4) The plan sponsor notifies the
PBGC of the merger or transfer in ac-
cordance with § 4231.8.

(b) Compliance determination. If a plan
sponsor requests a determination that
a merger or transfer that may other-
wise be prohibited by section 406(a) or
(b)(2) of ERISA satisfies the require-
ments of section 4231 of ERISA, the
plan sponsor must submit the informa-
tion described in § 4231.9 in addition to
the information required by § 4231.8.
PBGC may request additional informa-
tion if necessary to determine whether
a merger or transfer complies with the
requirements of section 4231 and this
part. Plan sponsors are not required to
request a compliance determination.
Under section 4231(c) of ERISA, if the

PBGC determines that the merger or
transfer complies with section 4231 of
ERISA and this part, the merger or
transfer will not constitute a violation
of the prohibited transaction provi-
sions of section 406(a) and (b)(2) of
ERISA.

(c) Certified change in bargaining rep-
resentative. Transfers of assets and li-
abilities pursuant to a certified change
in bargaining representative are gov-
erned by section 4235 of ERISA. Plan
sponsors involved in such transfers are
not required to comply with this part.
However, under section 4235(f)(1) of
ERISA, the plan sponsors of the plans
involved in the transfer may agree to a
transfer that complies with sections
4231 and 4234 of ERISA. Plan sponsors
that elect to comply with sections 4231
and 4234 must comply with the rules in
this part.

§ 4231.4 Preservation of accrued bene-
fits.

Section 4231(b)(2) of ERISA and
§ 4231.3(a)(1) require that no partici-
pant’s or beneficiary’s accrued benefit
may be lower immediately after the ef-
fective date of the merger or transfer
than the benefit immediately before
the merger or transfer. A plan that as-
sumes an obligation to pay benefits for
a group of participants satisfies this re-
quirement only if the plan contains a
provision preserving all accrued bene-
fits. The determination of what is an
accrued benefit must be made in ac-
cordance with section 411 of the Code
and the regulations thereunder.

§ 4231.5 Valuation requirement.
(a) In general. For a plan that is not

a significantly affected plan, or that is
a significantly affected plan only be-
cause the merger or transfer involves a
plan that has terminated by mass with-
drawal under section 4041A(a)(2) of
ERISA, the actuarial valuation re-
quirement under section 4231(b)(4) of
ERISA and § 4231.3(a)(2) is satisfied if
an actuarial valuation has been per-
formed for the plan based on the plan’s
assets and liabilities as of a date not
more than three years before the date
on which the notice of the merger or
transfer is filed.

(b) Significantly affected plans. For a
significantly affected plan, other than
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a plan that is a significantly affected
plan only because the merger or trans-
fer involves a plan that has terminated
by mass withdrawal under section
4041A(a)(2) of ERISA, the actuarial
valuation requirement under section
4231(b)(4) of ERISA and § 4231.3(a)(2) is
satisfied only if an actuarial valuation
has been performed for the plan based
on the plan’s assets and liabilities as of
a date not earlier than the first day of
the last plan year ending before the
proposed effective date of the trans-
action. The valuation must separately
identify assets, contributions, and li-
abilities being transferred and must be
based on the actuarial assumptions and
methods that are expected to be used
for the plan for the first plan year be-
ginning after the transfer.

§ 4231.6 Plan solvency tests.
(a) In general. For a plan that is not

a significantly affected plan, the plan
solvency requirement of section
4231(b)(3) of ERISA and § 4231.3(a)(3)(i)
is satisfied if—

(1) The expected fair market value of
plan assets immediately after the
merger or transfer equals or exceeds
five times the benefit payments for the
last plan year ending before the pro-
posed effective date of the merger or
transfer; or

(2) In each of the first five plan years
beginning on or after the proposed ef-
fective date of the merger or transfer,
expected plan assets plus expected con-
tributions and investment earnings
equal or exceed expected expenses and
benefit payments for the plan year.

(b) Significantly affected plans. The
plan solvency requirement of section
4231(b)(3) of ERISA and § 4231.3(a)(3)(i)
is satisfied for a significantly affected
plan if all of the following require-
ments are met:

(1) Expected contributions equal or
exceed the estimated amount necessary
to satisfy the minimum funding re-
quirement of section 412(a) of the Code
(including reorganization funding, if
applicable) for the five plan years be-
ginning on or after the proposed effec-
tive date of the transaction.

(2) The expected fair market value of
plan assets immediately after the
transaction equal or exceed the total
amount of expected benefit payments

for the first five plan years beginning
on or after the proposed effective date
of the transaction.

(3) Expected contributions for the
first plan year beginning on or after
the proposed effective date of the
transaction equal or exceed expected
benefit payments for that plan year.

(4) Expected contributions for the
amortization period equal or exceed
unfunded accrued benefits plus ex-
pected normal costs. The actuary may
select as the amortization period ei-
ther—

(i) The first 25 plan years beginning
on or after the proposed effective date
of the transaction, or

(ii) The amortization period for the
resulting base when the combined
charge base and the combined credit
base are offset under section 412(b)(4) of
the Code.

(c) Rules for determinations. In deter-
mining whether a transaction satisfies
the plan solvency requirements set
forth in this section, the following
rules apply:

(1) Expected contributions after a
merger or transfer must be determined
by assuming that contributions for
each plan year will equal contributions
for the last full plan year ending before
the date on which the notice of merger
or transfer is filed with the PBGC. Con-
tributions must be adjusted, however,
to reflect—

(i) The merger or transfer,
(ii) Any change in the rate of em-

ployer contributions that has been ne-
gotiated (whether or not in effect), and

(iii) Any trend of changing contribu-
tion base units over the preceding five
plan years or other period of time that
can be demonstrated to be more appro-
priate.

(2) Expected normal costs must be de-
termined under the funding method
and assumptions expected to be used by
the plan actuary for purposes of deter-
mining the minimum funding require-
ment under section 412 of the Code
(which requires that such assumptions
be reasonable in the aggregate). If the
plan uses an aggregate funding method,
normal costs must be determined under
the entry age normal method.

(3) Expected benefit payments must
be determined by assuming that cur-
rent benefits remain in effect and that
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all scheduled increases in benefits
occur.

(4) The expected fair market value of
plan assets immediately after the
merger or transfer must be based on
the most recent data available imme-
diately before the date on which the
notice is filed.

(5) Expected investment earnings
must be determined using the same in-
terest assumption to be used for deter-
mining the minimum funding require-
ment under section 412 of the Code.

(6) Expected expenses must be deter-
mined using expenses in the last plan
year ending before the notice is filed,
adjusted to reflect any anticipated
changes.

(7) Expected plan assets for a plan
year must be determined by adjusting
the most current data on fair market
value of plan assets to reflect expected
contributions, investment earnings,
benefit payments and expenses for each
plan year between the date of the most
current data and the beginning of the
plan year for which expected assets are
being determined.

§ 4231.7 De minimis mergers and
transfers.

(a) Special plan solvency rule. The de-
termination of whether a de minimis
merger or transfer satisfies the plan
solvency requirement in § 4231.6(a) may
be made without regard to any other de
minimis mergers or transfers that have
occurred since the last actuarial valu-
ation.

(b) De minimis merger defined. A
merger is de minimis if the present
value of accrued benefits (whether or
not vested) of one plan is less than 3
percent of the fair market value of the
other plan’s assets.

(c) De minimis transfer defined. A
transfer of assets or liabilities is de
minimis if—

(1) The fair market value of the as-
sets transferred, if any, is less than 3
percent of the fair market value of all
the assets of the transferor plan;

(2) The present value of the accrued
benefits transferred (whether or not
vested) is less than 3 percent of the fair
market value of all the assets of the
transferee plan; and

(3) The transferee plan is not a plan
that has terminated under section
4041A(a)(2) of ERISA.

(d) Value of assets and benefits. For
purposes of paragraphs (b) and (c) of
this section, the value of plan assets
and accrued benefits may be deter-
mined as of any date prior to the pro-
posed effective date of the transaction,
but not earlier than the date of the
most recent actuarial valuation.

(e) Aggregation required. In determin-
ing whether a merger or transfer is de
minimis, the assets and accrued benefits
transferred in previous de minimis
mergers and transfers within the same
plan year must be aggregated as de-
scribed in paragraphs (e)(1) and (e)(2) of
this section. For the purposes of those
paragraphs, the value of plan assets
may be determined as of the date dur-
ing the plan year on which the total
value of the plan’s assets is the high-
est.

(1) A merger is not de minimis if the
total present value of accrued benefits
merged into a plan, when aggregated
with all prior de minimis mergers of and
transfers to that plan effective within
the same plan year, equals or exceeds 3
percent of the value of the plan’s as-
sets.

(2) A transfer is not de minimis if,
when aggregated with all previous de
minimis mergers and transfers effective
within the same plan year—

(i) The value of all assets transferred
from a plan equals or exceeds 3 percent
of the value of the plan’s assets; or

(ii) The present value of all accrued
benefits transferred to a plan equals or
exceeds 3 percent of the plan’s assets.

§ 4231.8 Notice of merger or transfer.
(a) When to file. Except as provided in

paragraph (f) of this section, a notice of
a proposed merger or transfer must be
filed not less than 120 days before the
effective date of the transaction. For
purposes of this part, the effective date
of a merger or transfer is the earlier
of—

(1) The date on which one plan as-
sumes liability for benefits accrued
under another plan involved in the
transaction; or

(2) The date on which one plan trans-
fers assets to another plan involved in
the transaction.
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(b) Who must file. The plan sponsors
of all plans involved in a merger or
transfer, or the duly authorized rep-
resentative(s) acting on behalf of the
plan sponsors, must jointly file the no-
tice required by this section.

(c) Where to file. The notice must be
delivered to Reports Processing, Insur-
ance Operations Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005–4026.

(d) Filing date. For purposes of para-
graph (a) of this section, the notice is
not considered filed until all of the in-
formation required by paragraph (e) of
this section has been submitted. Infor-
mation filed under this part is consid-
ered filed—

(1) On the date of the United States
postmark stamped on the cover in
which the information is mailed, if—

(i) The postmark was made by the
United States Postal Service; and

(ii) The information was mailed post-
age prepaid, properly addressed to the
PBGC; or

(2) On the date it is received by the
PBGC, if the conditions stated in para-
graph (d)(1) of this section are not met.
Information received on a weekend or
Federal holiday or after 5:00 p.m. on a
weekday is considered filed on the next
regular business day.

(e) Information required. Each notice
must contain the following informa-
tion:

(1) For each plan involved in the
merger or transfer—

(i) The name of the plan;
(ii) The name, address and telephone

number of the plan sponsor and of the
plan sponsor’s duly authorized rep-
resentative, if any; and

(iii) The plan sponsor’s EIN and the
plan’s PN and, if different, the EIN or
PN last filed with the PBGC. If no EIN
or PN has been assigned, the notice
must so indicate.

(2) Whether the transaction being re-
ported is a merger or transfer, whether
it involves any plan that has termi-
nated under section 4041A(a)(2) of
ERISA, whether any significantly af-
fected plan is involved in the trans-
action (and, if so, identifying each such
plan), and whether it is a de minimis
transaction as defined in § 4231.7 (and, if
so, including an enrolled actuary’s cer-
tification to that effect).

(3) The proposed effective date of the
transaction.

(4) A copy of each plan provision
stating that no participant’s or bene-
ficiary’s accrued benefit will be lower
immediately after the effective date of
the merger or transfer than the benefit
immediately before that date.

(5) For each plan that exists after the
transaction, one of the following state-
ments, certified by an enrolled actu-
ary:

(i) A statement that the plan satis-
fies the applicable plan solvency test
set forth in § 4231.6, indicating which is
the applicable test.

(ii) A statement of the basis on which
the actuary has determined that bene-
fits under the plan are not reasonably
expected to be subject to suspension
under section 4245 of ERISA, including
the supporting data or calculations, as-
sumptions and methods.

(6) For each plan that exists before a
transaction (unless the transaction is
de minimis and does not involve any
plan that has terminated under section
4041A(a)(2) of ERISA), a copy of the
most recent actuarial valuation report
that satisfies the requirements of
§ 4231.5.

(7) For each significantly affected
plan that exists after the transaction,
the following information used in mak-
ing the plan solvency determination
under § 4231.6(b):

(i) The present value of the accrued
benefits and fair market value of plan
assets under the valuation required by
§ 4231.5(b), allocable to the plan after
the transaction.

(ii) The fair market value of assets in
the plan after the transaction (deter-
mined in accordance with § 4231.6(c)(4)).

(iii) The expected benefit payments
for the plan in the first plan year be-
ginning on or after the proposed effec-
tive date of the transaction (deter-
mined in accordance with § 4231.6(c)(3)).

(iv) The contribution rates in effect
for the plan for the first plan year be-
ginning on or after the proposed effec-
tive date of the transaction.

(v) The expected contributions for
the plan in the first plan year begin-
ning on or after the proposed effective
date of the transaction (determined in
accordance with § 4231.6(c)(1)).

VerDate 18<JAN>13 02:15 Aug 12, 1998 Jkt 179115 PO 00000 Frm 00795 Fmt 8010 Sfmt 8010 Y:\SGML\179115T.XXX 179115t PsN: 179115T



802

29 CFR Ch. XL (7–1–98 Edition) § 4231.9

(f) Waiver of notice. The PBGC may
waive the notice requirements of this
section and section 4231(b)(1) of ERISA
if—

(1) A plan sponsor demonstrates to
the satisfaction of the PBGC that fail-
ure to complete the merger or transfer
in less than 120 days after filing the no-
tice will cause harm to participants or
beneficiaries of the plans involved in
the transaction;

(2) The PBGC determines that the
transaction complies with the require-
ments of section 4231 of ERISA; or

(3) The PBGC completes its review of
the transaction.

§ 4231.9 Request for compliance deter-
mination.

(a) General. The plan sponsor(s) of
one or more plans involved in a merger
or transfer, or the duly authorized rep-
resentative(s) acting on behalf of the
plan sponsor(s), may file a request for a
determination that the transaction
complies with the requirements of sec-
tion 4231 of ERISA. The request must
contain the information described in
paragraph (b) or (c) of this section, as
applicable.

(1) The place of filing. The request
must be delivered to the address set
forth in § 4231.8(c).

(2) Single request permitted for all de
minimis transactions. Because the plan
solvency test for de minimis mergers
and transfers is based on the most re-
cent valuation (without adjustment for
intervening de minimis transactions), a
plan sponsor may submit a single re-
quest for a compliance determination
covering all de minimis mergers or
transfers that occur between one plan
valuation and the next. However, the
plan sponsor must still notify PBGC of
each de minimis merger or transfer sep-
arately, in accordance with § 4231.8. The
single request for a compliance deter-
mination may be filed concurrently
with any one of the notices of a de
minimis merger or transfer.

(b) Contents of request. (1) General. A
request for a compliance determination
concerning a merger or transfer that is
not de minimis must contain—

(i) A copy of the merger or transfer
agreement;

(ii) A summary of the required cal-
culations, including a complete de-

scription of assumptions and methods,
on which the enrolled actuary based
each certification that a plan involved
in the merger or transfer satisfied a
plan solvency test described in § 4231.6;
and

(iii) For each significantly affected
plan, other than a plan that is a sig-
nificantly affected plan only because
the merger or transfer involves a plan
that has terminated by mass with-
drawal under section 4041A(a)(2) of
ERISA, copies of all actuarial valu-
ations performed within the 5 years
preceding the date of filing the notice
required under § 4231.8.

(2) De minimis merger or transfer. A
request for a compliance determination
concerning a de minimis merger or
transfer must contain one of the fol-
lowing statements for each plan that
exists after the transaction, certified
by an enrolled actuary:

(i) A statement that the plan satis-
fies one of the plan solvency tests set
forth in § 4231.6(a), indicating which
test is satisfied.

(ii) A statement of the basis on which
the actuary has determined that bene-
fits under the plan are not reasonably
expected to be subject to suspension
under section 4245 of ERISA, including
supporting data or calculations, as-
sumptions and methods.

§ 4231.10 Actuarial calculations and as-
sumptions.

(a) Most recent valuation. All calcula-
tions required by this part must be
based on the most recent actuarial
valuation as of the date of filing the
notice, updated to show any material
changes.

(b) Assumptions. All calculations re-
quired by this part must be based on
methods and assumptions that are rea-
sonable in the aggregate, based on gen-
erally accepted actuarial principles.

(c) Updated calculations. If the actual
effective date of the merger or transfer
is more than one year after the date
the notice is filed with the PBGC,
PBGC may require the plans involved
to provide updated calculations and
representations based on the actual ef-
fective date of the transaction.
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PART 4245—NOTICE OF
INSOLVENCY

Sec.
4245.1 Purpose and scope.
4245.2 Definitions.
4245.3 Notice of insolvency.
4245.4 Contents of notice of insolvency.
4245.5 Notice of insolvency benefit level.
4245.6 Contents of notice of insolvency bene-

fit level.
4245.7 PBGC address.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1426(e).

SOURCE: 61 FR 34115, July 1, 1996, unless
otherwise noted.

§ 4245.1 Purpose and scope.
(a) Purpose. The purpose of this part

is to prescribe notice requirements per-
taining to insolvent multiemployer
plans that are in reorganization.

(b) Scope. This part applies to multi-
employer plans in reorganization cov-
ered by title IV of ERISA, other than
plans that have terminated by mass
withdrawal under section 4041A(a)(2) of
ERISA.

§ 4245.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: employer,
ERISA, IRS, multiemployer plan, non-
forfeitable benefit, PBGC, person, plan,
and plan year.

In addition, for purposes of this part:
Actuarial valuation means a report

submitted to the plan in connection
with a valuation of plan assets and li-
abilities, which, in the case of a plan
covered by subparts C and D of part
4281, shall be performed in accordance
with subpart B of part 4281.

Available resources means, for a plan
year, available resources as described
in section 4245(b)(3) of ERISA.

Benefits subject to reduction means
those benefits accrued under plan
amendments (or plans) adopted after
March 26, 1980, or under collective bar-
gaining agreements entered into after
March 26, 1980, that are not eligible for
the PBGC’s guarantee under section
4022A(b) of ERISA.

Financial assistance means financial
assistance from the PBGC under sec-
tion 4261 of ERISA.

Insolvency benefit level means the
greater of the resource benefit level or
the benefit level guaranteed by the

PBGC for each participant and bene-
ficiary in pay status.

Insolvency year means insolvency
year as described in section 4245(b)(4) of
ERISA.

Insolvent means that a plan is unable
to pay benefits when due during the
plan year. A plan terminated by mass
withdrawal is not insolvent unless it
has been amended to eliminate all ben-
efits that are subject to reduction
under section 4281(c) of ERISA, or, in
the absence of an amendment, no bene-
fits under the plan are subject to re-
duction under section 4281(c) of ERISA.

Reasonably expected to enter pay status
means, with respect to plan partici-
pants and beneficiaries, persons (other
than those in pay status) who, accord-
ing to plan records, are disabled, have
applied for benefits, or have reached or
will reach during the applicable period
the normal retirement age under the
plan, and any others whom it is reason-
able for the plan sponsor to expect to
enter pay status during the applicable
period.

Reorganization means reorganization
under section 4241(a) of ERISA.

Resource benefit level means resource
benefit level as described in section
4245(b)(2) of ERISA.

§ 4245.3 Notice of insolvency.
(a) Requirement of notice. A plan spon-

sor of a multiemployer plan in reorga-
nization that determines under section
4245 (b)(1), (d)(1) or (d)(2) of ERISA that
the plan’s available resources are or
may be insufficient to pay benefits
when due for a plan year shall so notify
the PBGC and the interested parties, as
defined in paragraph (d) of this section.
A single notice may cover more than
one plan year. The notices shall be de-
livered in the manner and within the
time prescribed in this section and
shall contain the information described
in § 4245.4.

(b) When delivered. A plan sponsor
shall mail or otherwise deliver the no-
tices of insolvency no later than 30
days after it determines that the plan
is or may become insolvent, as de-
scribed in paragraph (a) of this section.
However, the notice to participants
and beneficiaries in pay status may be
delivered concurrently with the first
benefit payment made more than 30

VerDate 18<JAN>13 02:15 Aug 12, 1998 Jkt 179115 PO 00000 Frm 00797 Fmt 8010 Sfmt 8010 Y:\SGML\179115T.XXX 179115t PsN: 179115T



804

29 CFR Ch. XL (7–1–98 Edition) § 4245.4

days after the determination of insol-
vency.

(c) Methods of delivery. The notice of
insolvency shall be delivered by mail
or by hand to the PBGC and the inter-
ested parties described in paragraph (d)
of this section, other than participants
and beneficiaries who are not in pay
status when the notice is required to be
delivered. The notice to participants
and beneficiaries who are not in pay
status shall be provided in any manner
reasonably calculated to reach those
participants and beneficiaries. Reason-
able methods of notification include,
but are not limited to, posting the no-
tice at participants’ worksites or pub-
lishing the notice in a union newsletter
or in a newspaper of general circula-
tion in the area or areas where partici-
pants reside. Notice to a participant
shall be deemed notice to that partici-
pant’s beneficiary or beneficiaries.

(d) Interested parties. For purposes of
this part, the term ‘‘interested parties’’
means—

(1) Employers required to contribute
to the plan;

(2) Employee organizations that, for
collective bargaining purposes, rep-
resent plan participants employed by
such employers; and

(3) Plan participants and bene-
ficiaries.

§ 4245.4 Contents of notice of insol-
vency.

(a) Notice to the PBGC. A notice of in-
solvency required to be filed with the
PBGC pursuant to § 4245.3 shall contain
the information set forth below:

(1) The name of the plan.
(2) The name, address and telephone

number of the plan sponsor and of the
plan sponsor’s duly authorized rep-
resentative, if any.

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the
IRS to the plan sponsor and the three-
digit Plan Identification Number (PIN)
assigned by the plan sponsor to the
plan, and, if different, the EIN or PIN
last filed with the PBGC. If no EIN or
PIN has been assigned, the notice shall
so indicate.

(4) The IRS key district that has ju-
risdiction over determination letters
with respect to the plan.

(5) The case number assigned to the
plan by the PBGC. If the plan has no
case number, the notice shall state
whether the plan has previously filed a
notice of insolvency with the PBGC
and, if so, the date on which the notice
was filed.

(6) The plan year or years for which
the plan sponsor has determined that
the plan is or may become insolvent.

(7) A copy of the plan document, in-
cluding the last restatement of the
plan and all subsequent amendments in
effect, or to become effective, during
the insolvency year or years. However,
if a copy of the plan document was sub-
mitted to the PBGC with a previous
notice of insolvency or notice of insol-
vency benefit level, only subsequent
plan amendments need be submitted,
and the notice shall state when the
copy of the plan document was filed.

(8) A copy of the most recent actuar-
ial valuation for the plan and a copy of
the most recent Schedule B (Form 5500)
filed for the plan, if the Schedule B
contains more recent information than
the actuarial valuation. If the actuar-
ial valuation or Schedule B was pre-
viously submitted to the PBGC, it may
be omitted, and the notice shall state
the date on which the document was
filed and that the information is still
accurate and complete.

(9) The estimated amount of annual
benefit payments under the plan (de-
termined without regard to the insol-
vency) for each insolvency year.

(10) The estimated amount of the
plan’s available resources for each in-
solvency year.

(11) A certification, signed by the
plan sponsor (or a duly authorized rep-
resentative), that notices of insolvency
have been given to all interested par-
ties in accordance with the require-
ments of this part.

(b) Notices to interested parties. A no-
tice of insolvency required under
§ 4245.3 to be given to an interested
party, as defined in § 4245.3(d), shall
contain the information set forth
below:

(1) The name of the plan.
(2) The plan year or years for which

the plan sponsor has determined that
the plan is or may become insolvent.
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(3) The estimated amount of annual
benefit payment under the plan (deter-
mined without regard to the insol-
vency) for each insolvency year.

(4) The estimated amount of the
plan’s available resources for each in-
solvency year.

(5) A statement that, during the in-
solvency year, benefits above the
amount that can be paid from available
resources or the level guaranteed by
the PBGC, whichever is greater, will be
suspended, with a brief explanation of
which benefits are guaranteed by the
PBGC. The following statement may be
included as an explanation of PBGC-
guaranteed benefits:

Should the plan become insolvent, each
participant’s benefit guaranteed by the Pen-
sion Benefit Guaranty Corporation (PBGC) is
determined as follows. Each participant’s
nonforfeitable monthly benefit payable
under the plan at retirement is computed.
This benefit is then divided by the partici-
pant’s years of credited service under the
plan. Of the resulting figure (the accrual
rate), the first $5 is guaranteed at 100%. Any
additional amount (up to $15) is either 75%
or 65% guaranteed, depending on the past
funding practices of the plan. Any remaining
amount that exceeds $20 is not guaranteed.
The PBGC guarantees the payment of a
monthly benefit equal to this adjusted ac-
crual rate times years of credited service.
The PBGC does not guarantee benefits or
benefit increases that have been in effect for
fewer than 60 months before the plan be-
comes insolvent or is amended to reduce ac-
crued benefits.

(6) The name, address, and telephone
number of the plan administrator or
other person designated by the plan
sponsor to answer inquiries concerning
benefits during the plan’s insolvency.

§ 4245.5 Notice of insolvency benefit
level.

(a) Requirement of notice. Except as
provided in paragraph (b) of this sec-
tion, for each insolvency year the plan
sponsor shall notify the PBGC and the
interested parties, as defined in
§ 4245.3(d), of the level of benefits ex-
pected to be paid during the year (the
‘‘insolvency benefit level’’). These no-
tices shall be delivered in the manner
and within the time prescribed in this
section and shall contain the informa-
tion described in § 4245.6.

(b) Waiver of notice to certain interested
parties. The notice of insolvency bene-

fit level required under this section
need not be given to interested parties,
other than participants and bene-
ficiaries who are in pay status or are
reasonably expected to enter pay sta-
tus during the insolvency year, for an
insolvency year immediately following
the plan year in which a notice of in-
solvency was required to be delivered
pursuant to § 4245.3, provided that the
notice of insolvency was in fact deliv-
ered.

(c) When delivered. The plan sponsor
shall mail or otherwise deliver the re-
quired notices of insolvency benefit
level no later than 60 days before the
beginning of the insolvency year, ex-
cept that if the determination of insol-
vency is made fewer than 120 days be-
fore the beginning of the insolvency
year, the notices shall be delivered
within 60 days after the date of the
plan sponsor’s determination.

(d) Methods of delivery. The notice of
insolvency benefit level shall be deliv-
ered by mail or by hand to the PBGC
and to the interested parties described
in § 4245.3(d), other than participants
and beneficiaries who are neither in
pay status nor reasonably expected to
enter pay status during the insolvency
year for which the notice is given. The
notice to participants and beneficiaries
not in pay status, nor reasonably ex-
pected to enter pay status during the
insolvency year, shall be provided in
any manner reasonably calculated to
reach those participants and bene-
ficiaries. Reasonable methods of notifi-
cation include, but are not limited to,
posting the notice at participants’
worksites or publishing the notice in a
union newsletter or in a newspaper of
general circulation in the area or areas
where participants reside. Notice to a
participant shall be deemed notice to
that participant’s beneficiary or bene-
ficiaries.

§ 4245.6 Contents of notice of insol-
vency benefit level.

(a) Notice to the PBGC. A notice of in-
solvency benefit level required to be
filed with the PBGC pursuant to
§ 4245.5(a) shall contain the information
set forth below, except as provided in
the next sentence. The information re-
quired in paragraphs (a)(7) to (a)(10)
need be submitted only if it is different
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from the information submitted to the
PBGC with the notice of insolvency
filed for that insolvency year (see
§ 4245.4 (a)(7) to (a)(10)) or the notice of
insolvency benefit level filed for a prior
year. When any information is omitted
under this exception, the notice shall
so state and indicate when the notice
of insolvency or prior notice of insol-
vency benefit level was filed.

(1) The name of the plan.
(2) The name, address and telephone

number of the plan sponsor and of the
plan sponsor’s authorized representa-
tive, if any.

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the
IRS to the plan sponsor and the three-
digit Plan Identification Number (PIN)
assigned by the plan sponsor to the
plan, and, if different, the EIN or PIN
last filed with the PBGC. If no EIN or
PIN has been assigned, the notice shall
so indicate.

(4) The IRS key district that has ju-
risdiction over determination letters
with respect to the plan.

(5) The case number assigned to the
plan by the PBGC.

(6) The plan year for which the notice
is filed.

(7) A copy of the plan document, in-
cluding any amendments, in effect dur-
ing the insolvency year.

(8) A copy of the most recent actuar-
ial valuation for the plan and a copy of
the most recent Schedule B (Form 5500)
filed for the plan, if the Schedule B
contains more recent information than
the actuarial valuation.

(9) The estimated amount of annual
benefit payments under the plan (de-
termined without regard to the insol-
vency) for the insolvency year.

(10) The estimated amount of the
plan’s available resources for the insol-
vency year.

(11) The estimated amount of the an-
nual benefit payments guaranteed by
the PBGC for the insolvency year.

(12) The amount of financial assist-
ance, if any, requested from the PBGC.

(13) A certification, signed by the
plan sponsor (or a duly authorized rep-
resentative), that notices of insolvency
benefit level have been given to all in-
terested parties in accordance with the
requirements of this part.

When financial assistance is requested,
the PBGC may require the plan sponsor
to submit additional information nec-
essary to process the request.

(b) Notices to interested parties other
than participants in or entering pay sta-
tus. A notice of insolvency benefit level
required by § 4245.5(a) to be delivered to
interested parties, as defined in
§ 4245.3(d), other than a notice to a par-
ticipant or beneficiary who is in pay
status or is reasonably expected to
enter pay status during the insolvency
year, shall include the information set
forth below:

(1) The name of the plan.
(2) The plan year for which the notice

is issued.
(3) The estimated amount of annual

benefit payments under the plan (de-
termined without regard to the insol-
vency) for the insolvency year.

(4) The estimated amount of the
plan’s available resources for the insol-
vency year.

(5) The amount of financial assist-
ance, if any, requested from the PBGC.

(c) Notices to participants and bene-
ficiaries in or entering pay status. A no-
tice of insolvency benefit level required
by § 4245.5(a) to be delivered to partici-
pants and beneficiaries who are in pay
status or are reasonably expected to
enter pay status during the insolvency
year for which the notice is given, shall
include the following information:

(1) The name of the plan.
(2) The plan year for which the notice

is issued.
(3) A statement of the monthly bene-

fit expected to be paid to the partici-
pant or beneficiary during the insol-
vency year.

(4) A statement that in subsequent
plan years, depending on the plan’s
available resources, this benefit level
may be increased or decreased but will
not fall below the level guaranteed by
the PBGC, and that the participant or
beneficiary will be notified in advance
of the new benefit level if it is less than
his full nonforfeitable benefit under
the plan.

(5) The name, address, and telephone
number of the plan administrator or
other person designated by the plan
sponsor to answer inquiries concerning
benefits during the plan’s insolvency.
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§ 4245.7 PBGC address.
All notices required to be filed with

the PBGC under this part shall be ad-
dressed to Reports Processing, Insur-
ance Operations Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005–4026.

(Approved by the Office of Management and
Budget under control number 1212–0033)

PART 4261—FINANCIAL ASSIST-
ANCE TO MULTIEMPLOYER PLANS

SOURCE: 61 FR 34118, July 1, 1996, unless
otherwise noted.

§ 4261.1 Cross-reference.
See § 4281.47 for procedures for apply-

ing to the PBGC for financial assist-
ance under section 4261 of ERISA.

PART 4281—DUTIES OF PLAN
SPONSOR FOLLOWING MASS
WITHDRAWAL

Subpart A—General Provisions
Sec.
4281.1 Purpose and scope.
4281.2 Definitions.
4281.3 Submission of documents.
4281.4 Collection of information.

Subpart B—Valuation of Plan Benefits and
Plan Assets

4281.11 Valuation dates.
4281.12 Benefits to be valued.
4281.13 Benefit valuation methods—in gen-

eral.
4281.14 Mortality assumptions—in general.
4281.15 Mortality assumptions—lump sums

under trusteed plans.
4281.16 Benefit valuation methods—plans

closing out.
4281.17 Asset valuation methods—in gen-

eral.
4281.18 Outstanding claims for withdrawal

liability.

Subpart C—Benefit Reductions

4281.31 Plan amendment.
4281.32 Notices of benefit reductions.
4281.33 Restoration of benefits.

Subpart D—Benefit Suspensions

4281.41 Benefit suspensions.
4281.42 Retroactive payments.
4281.43 Notices of insolvency and annual up-

dates.

4281.44 Contents of notices of insolvency
and annual updates.

4281.45 Notices of insolvency benefit level.
4281.46 Contents of notices of insolvency

benefit level.
4281.47 Application for financial assistance.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1341a,
1399(c)(1)(D), and 1441.

SOURCE: 61 FR 34118, July 1, 1996, unless
otherwise noted.

Subpart A—General Provisions
§ 4281.1 Purpose and scope.

(a) General—(1) Purpose. When a mul-
tiemployer plan terminates by mass
withdrawal under section 4041A(a)(2) of
ERISA, the plan’s assets and benefits
must be valued annually under section
4281(b) of ERISA, and plan benefits
may have to be reduced or suspended to
the extent provided in section 4281 (c)
or (d). This part implements the provi-
sions of section 4281 and provides rules
for applying for financial assistance
from the PBGC under section 4261 of
ERISA. The plan valuation rules in
this part also apply to the determina-
tion of reallocation liability under sec-
tion 4219(c)(1)(D) of ERISA and subpart
B of part 4219 of this chapter for multi-
employer plans that undergo mass
withdrawal (with or without termi-
nation).

(2) Scope. This part applies to multi-
employer plans covered by title IV of
ERISA that have terminated by mass
withdrawal under section 4041A(a)(2) of
ERISA (including plans created by par-
tition pursuant to section 4233 of
ERISA). Subpart B of this part also ap-
plies to covered multiemployer plans
that have undergone mass withdrawal
without terminating.

(b) Subpart B. Subpart B establishes
rules for determining the value of mul-
tiemployer plan benefits and assets, in-
cluding outstanding claims for with-
drawal liability, for plans required to
perform annual valuations under sec-
tion 4281(b) of ERISA or allocate un-
funded vested benefits under section
4219(c)(1)(D) of ERISA.

(c) Subpart C. Subpart C sets forth
procedures under which the plan spon-
sor of a terminated plan shall amend
the plan to reduce benefits subject to
reduction in accordance with section
4281(c) of ERISA and § 4041A.24(b) of
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this chapter. Subpart C applies to a
plan for which the annual valuation re-
quired by § 4041A.24(a) indicates that
the value of nonforfeitable benefits
under the plan exceeds the value of the
plan’s assets (including claims for
withdrawal liability) if, at the end of
the plan year for which that valuation
was done, the plan provided any bene-
fits subject to reduction. Benefit reduc-
tions required to be made under sub-
part C shall not apply to accrued bene-
fits under plans or plan amendments
adopted on or before March 26, 1980, or
under collective bargaining agreements
entered into on or before March 26,
1980.

(d) Subpart D. Subpart D sets forth
the procedures under which the plan
sponsor of an insolvent plan must sus-
pend benefit payments and issue insol-
vency notices in accordance with sec-
tion 4281(d) of ERISA and § 4041A.25 (c)
and (d) of this chapter. Subpart D ap-
plies to a plan that has been amended
under section 4281(c) of ERISA and sub-
part C of this part to eliminate all ben-
efits subject to reduction and to a plan
that provided no benefits subject to re-
duction as of the date on which the
plan terminated.

§ 4281.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: annuity, em-
ployer, ERISA, fair market value, IRS,
insurer, irrevocable commitment, mass
withdrawal, multiemployer plan, non-
forfeitable benefit, normal retirement
age, PBGC, person, plan, plan adminis-
trator, and plan year.

In addition, for purposes of this part:
Available resources means, for a plan

year, available resources as described
in section 4245(b)(3) of ERISA.

Benefits subject to reduction means
those benefits accrued under plan
amendments (or plans) adopted after
March 26, 1980, or under collective bar-
gaining agreements entered into after
March 26, 1980, that are not eligible for
the PBGC’s guarantee under section
4022A(b) of ERISA.

Financial assistance means financial
assistance from the PBGC under sec-
tion 4261 of ERISA.

Insolvency benefit level means the
greater of the resource benefit level or
the benefit level guaranteed by the

PBGC for each participant and bene-
ficiary in pay status.

Insolvency year means insolvency
year as described in section 4245(b)(4) of
ERISA.

Insolvent means that a plan is unable
to pay benefits when due during the
plan year. A plan terminated by mass
withdrawal is not insolvent unless it
has been amended to eliminate all ben-
efits that are subject to reduction
under section 4281(c), or, in the absence
of an amendment, no benefits under
the plan are subject to reduction under
section 4281(c) of ERISA.

Pro rata means that the required ben-
efit reduction or payment shall be allo-
cated among affected participants in
the same proportion that each such
participant’s nonforfeitable benefits
under the plan bear to all nonforfeit-
able benefits of those participants
under the plan.

Reasonably expected to enter pay status
means, with respect to plan partici-
pants and beneficiaries, persons (other
than those in pay status) who, accord-
ing to plan records, are disabled, have
applied for benefits, or have reached or
will reach during the applicable period
the normal retirement age under the
plan, and any others whom it is reason-
able for the plan sponsor to expect to
enter pay status during the applicable
period.

Resource benefit level means resource
benefit level as described in section
4245(b)(2) of ERISA.

Valuation date means the last day of
the plan year in which the plan termi-
nates and the last day of each plan
year thereafter.

§ 4281.3 Submission of documents.

(a) Filing date. Any notice, document
or information required to be filed with
the PBGC under this part shall be con-
sidered filed on the date of the United
States postmark stamped on the cover
in which the document or information
is mailed, provided that the postmark
was made by the United States Postal
Service and the document was mailed
postage prepaid, properly packaged and
addressed to the PBGC. If these condi-
tions are not met, the document shall
be considered filed on the date on
which it was received by the PBGC.
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(b) Address. All notices, documents
and information required to be filed
with the PBGC under this part shall be
addressed to Reports Processing, Insur-
ance Operations Department, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005–4026.

§ 4281.4 Collection of information.
The collection of information re-

quirements contained in this part have
been approved by the Office of Manage-
ment and Budget under control number
1212–0032.

Subpart B—Valuation of Plan
Benefits and Plan Assets

§ 4281.11 Valuation dates.
(a) Annual valuations of mass-with-

drawal-terminated plans. The valuation
dates for the annual valuation required
under section 4281(b) of ERISA shall be
the last day of the plan year in which
the plan terminates and the last day of
each plan year thereafter.

(b) Valuations related to mass with-
drawal reallocation liability. The valu-
ation date for determining the value of
unfunded vested benefits (for purposes
of allocation) under section
4219(c)(1)(D) of ERISA shall be—

(1) If the plan terminates by mass
withdrawal, the last day of the plan
year in which the plan terminates; or

(2) If substantially all the employers
withdraw from the plan pursuant to an
agreement or arrangement to withdraw
from the plan, the last day of the plan
year as of which substantially all em-
ployers have withdrawn from the plan
pursuant to the agreement or arrange-
ment.

§ 4281.12 Benefits to be valued.
(a) Form of benefit. The plan sponsor

shall determine the form of each bene-
fit to be valued, without regard to the
form of benefit valued in any prior
year, in accordance with the following
rules:

(1) If a benefit is in pay status as of
the valuation date, the plan sponsor
shall value the form of benefit being
paid.

(2) If a benefit is not in pay status as
of the valuation date but a valid elec-
tion with respect to the form of benefit
has been made on or before the valu-

ation date, the plan sponsor shall value
the form of benefit so elected.

(3) If a benefit is not in pay status as
of the valuation date and no valid elec-
tion with respect to the form of benefit
has been made on or before the valu-
ation date, the plan sponsor shall value
the form of benefit that, under the
terms of the plan or applicable law, is
payable in the absence of a valid elec-
tion.

(b) Timing of benefit. The plan sponsor
shall value benefits whose starting
date is subject to election—

(1) By assuming that the starting
date of each benefit is the earliest
date, not preceding the valuation date,
that could be elected; or

(2) By using any other assumption
that the plan sponsor demonstrates to
the satisfaction of the PBGC is more
reasonable under the circumstances.

§ 4281.13 Benefit valuation methods—
in general.

(a) General rule. Except as otherwise
provided in paragraph (b) of this sec-
tion (regarding the valuation of bene-
fits payable as lump sums under
trusteed plans) and § 4281.16 (regarding
plans that are closing out), the plan
sponsor shall value benefits as of the
valuation date by—

(1) Using the interest assumptions
described in Table I of appendix B to
part 4044 of this chapter;

(2) Using the mortality assumptions
described in § 4281.14;

(3) Using interpolation methods,
where necessary, at least as accurate
as linear interpolation;

(4) Applying valuation formulas that
accord with generally accepted actuar-
ial principles and practices; and

(5) Adjusting the values to reflect the
loading for expenses in accordance with
appendix C to part 4044 of this chapter
(substituting the term ‘‘benefits’’ for
the term ‘‘benefit liabilities (as defined
in 29 U.S.C. § 1301(a)(16))’’).

(b) Benefits payable as lump sums
under trusteed plans. If the PBGC is
trustee of a multiemployer plan, for
determining whether the value of a
benefit is $3,500 or less under
§ 4022.7(b)(1) and for calculating the
amount of a lump sum benefit, the
PBGC shall value benefits to be paid as
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lump sums in the same manner as ben-
efits to be paid as annuities except that
the interest assumptions prescribed by
Table II of appendix B to part 4044 of
this chapter and the mortality assump-
tions prescribed by § 4281.15 shall apply,
and there shall be no adjustment to re-
flect the loading for expenses.

§ 4281.14 Mortality assumptions—in
general.

(a) General rule. Except as otherwise
provided in § 4281.15 (regarding the
valuation of benefits payable as lump
sums under trusteed plans), and subject
to paragraph (b) of this section (regard-
ing certain death benefits), the plan ad-
ministrator shall use the mortality
factors prescribed in paragraphs (c),
(d), and (e) of this section to value ben-
efits under § 4281.13.

(b) Certain death benefits. If an annu-
ity for one person is in pay status on
the valuation date, and if the payment
of a death benefit after the valuation
date to another person, who need not
be identifiable on the valuation date,
depends in whole or in part on the
death of the pay status annuitant, then
the plan administrator shall value the
death benefit using—

(1) The mortality rates that are ap-
plicable to the annuity in pay status
under this section to represent the
mortality of the pay status annuitant;
and

(2) The mortality rates applicable to
annuities not in pay status and to de-
ferred benefits other than annuities,
under paragraph (c) of this section, to
represent the mortality of the death
beneficiary.

(c) Mortality rates for healthy lives.
The mortality rates applicable to an-
nuities in pay status on the valuation
date that are not being received as dis-
ability benefits, to annuities not in pay
status on the valuation date, and to de-
ferred benefits other than annuities,
are,—

(1) For male participants, the rates
in Table 1 of appendix A to part 4044 of
this chapter, and

(2) For female participants, the rates
in Table 1 of appendix A to part 4044 of
this chapter, set back 6 years.

(d) Mortality rates for disabled lives
(other than Social Security disability).
The mortality rates applicable to an-

nuities in pay status on the valuation
date that are being received as disabil-
ity benefits and for which neither eligi-
bility for, nor receipt of, Social Secu-
rity disability benefits is a pre-
requisite, are,—

(1) For male participants, the rates
in Table 1 of appendix A to part 4044 of
this chapter, set forward 3 years, and

(2) For female participants, the rates
in Table 1 of appendix A to part 4044 of
this chapter, set back 3 years.

(e) Mortality rates for disabled lives
(Social Security disability). The mortal-
ity rates applicable to annuities in pay
status on the valuation date that are
being received as disability benefits
and for which either eligibility for, or
receipt of, Social Security disability
benefits is a prerequisite, are the rates
in Tables 2–M and 2–F of appendix A to
part 4044 of this chapter.

§ 4281.15 Mortality assumptions—lump
sums under trusteed plans.

(a) General rule. If the PBGC is trust-
ee of a multiemployer plan, for deter-
mining whether the value of a benefit
is $3,500 or less under § 4022.7(b)(1) and
for calculating the amount of a lump
sum benefit, the PBGC will use the
mortality rates in Table 3 of appendix
A to part 4044 of this chapter.

(b) [Reserved]

§ 4281.16 Benefit valuation methods—
plans closing out.

(a) Applicability. For purposes of the
annual valuation required by section
4281(b) of ERISA, the plan sponsor shall
value the plan’s benefits in accordance
with paragraph (b) of this section if,—

(1) Plans closed out before valuation.
Before the time when the valuation is
performed, the plan has satisfied in full
all liabilities for payment of non-
forfeitable benefits, in a manner con-
sistent with the terms of the plan and
applicable law, by the purchase of one
or more nonparticipating irrevocable
commitments from one or more insur-
ers, with respect to all benefits payable
as annuities, and by the payment of
single-sum cash distributions, with re-
spect to benefits not payable as annu-
ities; or

(2) Plans to be closed out after valu-
ation. As of the time when the valu-
ation is performed, the plan sponsor
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reasonably expects that the plan will
close out before the next annual valu-
ation date and the plan sponsor has a
currently exercisable bid or bids to pro-
vide the irrevocable commitment(s) de-
scribed in paragraph (a)(1) of this sec-
tion and the total cost of the irrev-
ocable commitment(s) under the bid,
plus the total amount of the single-
sum cash distributions described in
paragraph (a)(1), does not exceed the
value of the plan’s assets, exclusive of
outstanding claims for withdrawal li-
ability, as determined under this sub-
part.

(b) Valuation rule. The present value
of nonforfeitable benefits under this
section is the total amount of single-
sum cash distributions made or to be
made plus the cost of the irrevocable
commitment(s) purchased or to be pur-
chased in order to satisfy in full all li-
abilities of the plan for nonforfeitable
benefits.

§ 4281.17 Asset valuation methods—in
general.

(a) General rule. The plan sponsor
shall value plan assets as of the valu-
ation date, using the valuation meth-
ods prescribed by this section and
§ 4281.18 (regarding outstanding claims
for withdrawal liability), and deducting
administrative liabilities in accordance
with paragraph (c) of this section.

(b) Assets other than withdrawal liabil-
ity claims. The plan sponsor shall value
any plan asset (other than an outstand-
ing claim for withdrawal liability) by
such method or methods as the plan
sponsor reasonably believes most accu-
rately determine fair market value.

(c) Adjustment for administrative liabil-
ities. In determining the total value of
plan assets, the plan sponsor shall sub-
tract all plan liabilities, other than li-
abilities to pay benefits. For this pur-
pose, any obligation to repay financial
assistance received from the PBGC
under section 4261 of ERISA is a plan
liability other than a liability to pay
benefits. The obligation to repay finan-
cial assistance shall be valued by de-
termining the value of the scheduled
payments in the same manner as pre-
scribed in § 4281.18(a) for valuing claims
for withdrawal liability.

§ 4281.18 Outstanding claims for with-
drawal liability.

(a) Value of claim. The plan sponsor
shall value an outstanding claim for
withdrawal liability owed by an em-
ployer described in paragraph (b) of
this section in accordance with para-
graphs (a)(1) and (a)(2) of this section:

(1) If the schedule of withdrawal li-
ability payments provides for one or
more series of equal payments, the
plan sponsor shall value each series of
payments as an annuity certain in ac-
cordance with the provisions of
§ 4281.13.

(2) If the schedule of withdrawal li-
ability payments provides for one or
more payments that are not part of a
series of equal payments as described
in paragraph (a)(1) of this section, the
plan sponsor shall value each such un-
equal payment as a lump-sum payment
in accordance with the provisions of
§ 4281.13.

(b) Employers neither liquidated nor in
insolvency proceedings. The plan sponsor
shall value an outstanding claim for
withdrawal liability under paragraph
(a) of this section if, as of the valuation
date—

(1) The employer has not been com-
pletely liquidated or dissolved; and

(2) The employer is not the subject of
any case or proceeding under title 11,
United States Code, or any case or pro-
ceeding under similar provisions of
state insolvency laws; except that the
claim for withdrawal liability of an
employer that is the subject of a pro-
ceeding described in this paragraph
(b)(2) shall be valued under paragraph
(a) of this section if the plan sponsor
determines that the employer is rea-
sonably expected to be able to pay its
withdrawal liability in full and on
time.

(c) Claims against other employers. The
plan sponsor shall value at zero any
outstanding claim for withdrawal li-
ability owed by an employer that does
not meet the conditions set forth in
paragraph (b) of this section.

Subpart C—Benefit Reductions

§ 4281.31 Plan amendment.
The plan sponsor of a plan described

in § 4281.31 shall amend the plan to
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eliminate those benefits subject to re-
duction in excess of the value of bene-
fits that can be provided by plan as-
sets. Such reductions shall be effected
by a pro rata reduction of all benefits
subject to reduction or by elimination
or pro rata reduction of any category
of benefit. Benefit reductions required
by this section shall apply only pro-
spectively. An amendment required
under this section shall take effect no
later than six months after the end of
the plan year for which it is deter-
mined that the value of nonforfeitable
benefits exceeds the value of the plan’s
assets.

§ 4281.32 Notices of benefit reductions.
(a) Requirement of notices. A plan

sponsor of a multiemployer plan under
which a plan amendment reducing ben-
efits is adopted pursuant to section
4281(c) of ERISA shall so notify the
PBGC and plan participants and bene-
ficiaries whose benefits are reduced by
the amendment. The notices shall be
delivered in the manner and within the
time prescribed, and shall contain the
information described, in this section.
The notice required in this section
shall be filed in lieu of the notice de-
scribed in section 4244A(b)(2) of ERISA.

(b) When delivered. The plan sponsor
shall mail or otherwise deliver the no-
tices of benefit reduction no later than
the earlier of—

(1) 45 days after the amendment re-
ducing benefits is adopted; or

(2) The date of the first reduced bene-
fit payment.

(c) Method of delivery. The notices of
benefit reductions shall be delivered by
mail or by hand to the PBGC and to
plan participants and beneficiaries who
are in pay status when the notice is re-
quired to be delivered or who are rea-
sonably expected to enter pay status
before the end of the plan year after
the plan year in which the amendment
is adopted. The notice to other partici-
pants and beneficiaries whose benefit is
reduced by the amendment shall be
provided in any manner reasonably cal-
culated to reach those participants and
beneficiaries. Reasonable methods of
notification include, but are not lim-
ited to, posting the notice at partici-
pants’ worksites or publishing the no-
tice in a union newsletter or newspaper

of general circulation in the area or
areas where participants reside. Notice
to a participant shall be deemed notice
to the participant’s beneficiary or
beneficiaries.

(d) Contents of notice to the PBGC. A
notice of benefit reduction required to
be filed with the PBGC pursuant to
paragraph (a) of this section shall con-
tain the following information:

(1) The name of the plan.
(2) The name, address, and telephone

number of the plan sponsor and of the
plan sponsor’s duly authorized rep-
resentative, if any.

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the
IRS to the plan sponsor and the three-
digit Plan Number (PN) assigned by
the plan sponsor to the plan, and, if dif-
ferent, the EIN or PN last filed with
the PBGC. If no EIN or PN has been as-
signed, the notice shall so state.

(4) The case number assigned by the
PBGC to the filing of the plan’s notice
of termination pursuant to part 4041A,
subpart B, of this chapter.

(5) A statement that a plan amend-
ment reducing benefits has been adopt-
ed, listing the date of adoption and the
effective date of the amendment.

(6) A certification, signed by the plan
sponsor or its duly authorized rep-
resentative, that notice of the benefit
reductions has been given to all par-
ticipants and beneficiaries whose bene-
fits are reduced by the plan amend-
ment, in accordance with the require-
ments of this section.

(e) Contents of notice to participants
and beneficiaries. A notice of benefit re-
ductions required under paragraph (a)
of this section to be given to plan par-
ticipants and beneficiaries whose bene-
fits are reduced by the amendment
shall contain the following informa-
tion:

(1) The name of the plan.
(2) A statement that a plan amend-

ment reducing benefits has been adopt-
ed, listing the date of adoption and the
effective date of the amendment.

(3) A summary of the amendment, in-
cluding a description of the effect of
the amendment on the benefits to
which it applies.

(4) The name, address, and telephone
number of the plan administrator or
other person designated by the plan
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sponsor to answer inquiries concerning
benefits.

§ 4281.33 Restoration of benefits.
(a) General. The plan sponsor of a

plan that has been amended to reduce
benefits under this subpart shall amend
the plan to restore those benefits be-
fore adopting any amendment increas-
ing benefits under the plan. A plan is
not required to make retroactive bene-
fit payments with respect to any bene-
fit that was reduced and subsequently
restored in accordance with this sec-
tion.

(b) Notice to the PBGC. The plan spon-
sor shall notify the PBGC in writing of
any restoration under this section. The
notice shall include the information
specified in § 4281.32 (d)(1) through
(d)(4); a statement that a plan amend-
ment restoring benefits has been adopt-
ed, the date of adoption, and the effec-
tive date of the amendment; and a cer-
tification, signed by the plan sponsor
or its duly authorized representative,
that the amendment has been adopted
in accordance with this section.

Subpart D—Benefit Suspensions
§ 4281.41 Benefit suspensions.

If the plan sponsor determines that
the plan is or is expected to be insol-
vent for a plan year, the plan sponsor
shall suspend benefits to the extent
necessary to reduce the benefits to the
greater of the resource benefit level or
the level of guaranteed benefits.

§ 4281.42 Retroactive payments.
(a) Erroneous resource benefit level. If,

by the end of a year in which benefits
were suspended under § 4281.41, the plan
sponsor determines in writing that the
plan’s available resources in that year
could have supported benefit payments
above the resource benefit level deter-
mined for that year, the plan sponsor
may distribute the excess resources to
each affected participant and bene-
ficiary who received benefit payments
that year on a pro rata basis. The
amount distributed to each participant
under this paragraph may not exceed
the amount that, when added to benefit
payments already made, brings the
total benefit for the plan year up to the
total benefit provided under the plan.

(b) Benefits paid below resource benefit
level. If, by the end of a plan year in
which benefits were suspended under
§ 4281.41, any benefit has not been paid
at the resource benefit level, amounts
up to the resource benefit level that
were unpaid shall be distributed to
each affected participant and bene-
ficiary on a pro rata basis to the extent
possible, taking into account the plan’s
total available resources in that year.

§ 4281.43 Notices of insolvency and an-
nual updates.

(a) Requirement of notices of insol-
vency. A plan sponsor that determines
that the plan is, or is expected to be,
insolvent for a plan year shall issue no-
tices of insolvency to the PBGC and to
plan participants and beneficiaries.
Once notices of insolvency have been
issued to the PBGC and to plan partici-
pants and beneficiaries, no notice of in-
solvency needs to be issued for subse-
quent insolvency years. Notices shall
be delivered in the manner and within
the time prescribed in this section and
shall contain the information described
in § 4281.44.

(b) Requirement of annual updates. A
plan sponsor that has issued notices of
insolvency to the PBGC and to plan
participants and beneficiaries shall
thereafter issue annual updates to the
PBGC and participants and bene-
ficiaries for each plan year beginning
after the plan year for which the notice
of insolvency was issued. However, the
plan sponsor need not issue an annual
update to plan participants and bene-
ficiaries who are issued notices of in-
solvency benefit level in accordance
with § 4281.45 for the same insolvency
year. A plan sponsor that, after issuing
annual updates for a plan year, deter-
mines under § 4041A.25(b) that the plan
is or may be insolvent for that plan
year need not issue revised annual up-
dates. Annual updates shall be deliv-
ered in the manner and within the time
prescribed in this section and shall
contain the information described in
§ 4281.44.

(c) Notices of insolvency—when deliv-
ered. Except as provided in the next
sentence, the plan sponsor shall mail
or otherwise deliver the notices of in-
solvency no later than 30 days after the
plan sponsor determines that the plan
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is or may be insolvent. However, the
notice to plan participants and bene-
ficiaries in pay status may be delivered
concurrently with the first benefit pay-
ment made after the determination of
insolvency.

(d) Annual updates—when delivered.
Except as provided in the next sen-
tence, the plan sponsor shall mail or
otherwise deliver annual updates no
later than 60 days before the beginning
of the plan year for which the annual
update is issued. A plan sponsor that
determines under § 4041A.25(b) that the
plan is or may be insolvent for a plan
year and that has not at that time
issued annual updates for that year,
shall mail or otherwise deliver the an-
nual updates by the later of 60 days be-
fore the beginning of the plan year or
30 days after the date of the plan spon-
sor’s determination under § 4041A.25(b).

(e) Notices of insolvency—method of de-
livery. The notices of insolvency shall
be delivered by mail or by hand to the
PBGC and to plan participants and
beneficiaries in pay status when the
notice is required to be delivered. No-
tice to participants and beneficiaries
not in pay status shall be provided in
any manner reasonably calculated to
reach those participants and bene-
ficiaries. Reasonable methods of notifi-
cation include, but are not limited to,
posting the notice at participants’
worksites or publishing the notice in a
union newsletter or newspaper of gen-
eral circulation in the area or areas
where participants reside. Notice to a
participant shall be deemed notice to
that participant’s beneficiary or bene-
ficiaries.

(f) Annual updates—method of delivery.
Each annual update shall be delivered
by mail or by hand to the PBGC. Each
annual update to plan participants and
beneficiaries shall be provided in any
manner reasonably calculated to reach
participants and beneficiaries. Reason-
able methods of notification include,
but are not limited to, posting the no-
tice at participants’ worksites and pub-
lishing the notice in a union newsletter
of general circulation in the area or
areas where participants reside. Notice
to a participant shall be deemed notice
to that participant’s beneficiary or
beneficiaries.

§ 4281.44 Contents of notices of insol-
vency and annual updates.

(a) Notice of insolvency to the PBGC. A
notice of insolvency required under
§ 4281.43(a) to be filed with the PBGC
shall contain the following informa-
tion:

(1) The name of the plan.
(2) The name, address, and telephone

number of the plan sponsor and of the
plan sponsor’s duly authorized rep-
resentative, if any.

(3) The nine-digit Employer Identi-
fication Number (EIN) assigned by the
IRS to the plan sponsor and the three-
digit Plan Number (PN) assigned by
the plan sponsor to the plan, and, if dif-
ferent, the EIN or PN last filed with
the PBGC. If no EIN or PN has been as-
signed, the notice shall so state.

(4) The IRS Key District that has ju-
risdiction over determination letters
with respect to the plan.

(5) The case number assigned by the
PBGC to the filing of the plan’s notice
of termination pursuant to part 4041A,
subparts A and B, of this chapter.

(6) The plan year for which the plan
sponsor has determined that the plan is
or may be insolvent.

(7) A copy of the plan document cur-
rently in effect, i.e., a copy of the last
restatement of the plan and all subse-
quent amendments. However, if a copy
of the plan document was submitted to
the PBGC with a previous filing, only
subsequent plan amendments need be
submitted, and the notice shall state
when the copy of the plan document
was filed.

(8) A copy of the most recent actuar-
ial valuation for the plan (i.e., the most
recent report submitted to the plan in
connection with a valuation of plan as-
sets and liabilities, which shall be per-
formed in accordance with subpart B of
this part). If the actuarial valuation
was previously submitted to the PBGC,
it may be omitted, and the notice shall
state the date on which the document
was filed and that the information is
still accurate and complete.

(9) The estimated amount of annual
benefit payments under the plan (de-
termined without regard to the insol-
vency) for the insolvency year.

(10) The estimated amount of the
plan’s available resources for the insol-
vency year.
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(11) The estimated amount of the an-
nual benefits guaranteed by the PBGC
for the insolvency year.

(12) A statement indicating whether
the notice of insolvency is the result of
an insolvency determination under
§ 4041A.25 (a) or (b).

(13) A certification, signed by the
plan sponsor or its duly authorized rep-
resentative, that notices of insolvency
have been given to all plan participants
and beneficiaries in accordance with
this part.

(b) Notice of insolvency to participants
and beneficiaries. A notice of insolvency
required under § 4281.43(a) to be issued
to plan participants and beneficiaries
shall contain the following informa-
tion:

(1) The name of the plan.
(2) A statement of the plan year for

which the plan sponsor has determined
that the plan is or may be insolvent.

(3) A statement that benefits above
the amount that can be paid from
available resources or the level guaran-
teed by the PBGC, whichever is great-
er, will be suspended during the insol-
vency year, with a brief explanation of
which benefits are guaranteed by the
PBGC.

(4) The name, address, and telephone
number of the plan administrator or
other person designated by the plan
sponsor to answer inquiries concerning
benefits.

(c) Annual update to the PBGC. Each
annual update required by § 4281.43(b)
to be filed with the PBGC shall contain
the following information:

(1) The case number assigned by the
PBGC to the filing of the plan’s notice
of termination pursuant to part 4041A,
subparts A and B, of this chapter.

(2) A copy of the annual update to
plan participants and beneficiaries, as
described in paragraph (d) of this sec-
tion, for the plan year.

(3) A statement indicating whether
the annual update is the result of an
insolvency determination under
§ 4041A.25(a) or (b).

(4) A certification, signed by the plan
sponsor or a duly authorized represent-
ative, that the annual update has been
given to all plan participants and bene-
ficiaries in accordance with this part.

(d) Annual updates to participants and
beneficiaries. Each annual update re-

quired by § 4281.43(b) to be issued to
plan participants and beneficiaries
shall contain the following informa-
tion:

(1) The name of the plan.
(2) The date the notice of insolvency

was issued and the insolvency year
identified in the notice.

(3) The plan year to which the annual
update pertains and the plan sponsor’s
determination whether the plan may
be insolvent in that year.

(4) If the plan may be insolvent for
the plan year, a statement that bene-
fits above the amount that can be paid
from available resources or the level
guaranteed by the PBGC, whichever is
greater, will be suspended during the
insolvency year, with a brief expla-
nation of which benefits are guaran-
teed by the PBGC.

(5) If the plan will not be insolvent
for the plan year, a statement that full
nonforfeitable benefits under the plan
will be paid.

(6) The name, address, and telephone
number of the plan administrator or
other person designated by the plan
sponsor to answer inquiries concerning
benefits.

§ 4281.45 Notices of insolvency benefit
level.

(a) Requirement of notices. For each
insolvency year, the plan sponsor shall
issue a notice of insolvency benefit
level to the PBGC and to plan partici-
pants and beneficiaries in pay status or
reasonably expected to enter pay sta-
tus during the insolvency year. The no-
tices shall be delivered in the manner
and within the time prescribed in this
section and shall contain the informa-
tion described in § 4281.46.

(b) When delivered. The plan sponsor
shall mail or otherwise deliver the no-
tices of insolvency benefit level no
later than 60 days before the beginning
of the insolvency year. A plan sponsor
that determines under § 4041A.25(b) that
the plan is or may be insolvent for a
plan year shall mail or otherwise de-
liver the notices of insolvency benefit
level by the later of 60 days before the
beginning of the insolvency year or 60
days after the date of the plan spon-
sor’s determination under § 4041A.25(b).
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(c) Method of delivery. The notices of
insolvency benefit level shall be deliv-
ered by mail or by hand to the PBGC
and to plan participants and bene-
ficiaries in pay status or reasonably ex-
pected to enter pay status during the
insolvency year.

§ 4281.46 Contents of notices of insol-
vency benefit level.

(a) Notice to the PBGC. A notice of in-
solvency benefit level required by
§ 4281.45(a) to be filed with the PBGC
shall contain the information specified
in § 4281.44(a)(1) through (a)(5) and (a)(7)
through (a)(11) and:

(1) The insolvency year for which the
notice is being filed.

(2) The amount of financial assist-
ance, if any, requested from the PBGC.
(When financial assistance is re-
quested, the plan sponsor shall submit
an application in accordance with
§ 4281.47.)

(3) A statement indicating whether
the notice of insolvency benefit level is
the result of an insolvency determina-
tion under § 4041A.25(a) or (b).

(4) A certification, signed by the plan
sponsor or its duly authorized rep-
resentative, that a notice of insolvency
benefit level has been sent to all plan
participants and beneficiaries in pay
status or reasonably expected to enter
pay status during the insolvency year,
in accordance with this part.

(b) Notice to participants in or entering
pay status. A notice of insolvency bene-
fit level required by § 4281.45(a) to be
delivered to plan participants and
beneficiaries in pay status or reason-
ably expected to enter pay status dur-
ing the insolvency year for which the
notice is given, shall contain the fol-
lowing information:

(1) The name of the plan.
(2) The insolvency year for which the

notice is being sent.
(3) The monthly benefit that the par-

ticipant or beneficiary may expect to
receive during the insolvency year.

(4) A statement that in subsequent
plan years, depending on the plan’s
available resources, this benefit level
may be increased or decreased but not
below the level guaranteed by the
PBGC, and that the participant or ben-
eficiary will be notified in advance of
the new benefit level if it is less than

the participant’s full nonforfeitable
benefit under the plan.

(5) The amount of the participant’s
or beneficiary’s monthly nonforfeitable
benefit under the plan.

(6) The amount of the participant’s
or beneficiary’s monthly benefit that is
guaranteed by the PBGC.

(7) The name, address, and telephone
number of the plan administrator or
other person designated by the plan
sponsor to answer inquiries concerning
benefits.

§ 4281.47 Application for financial as-
sistance.

(a) General. If the plan sponsor deter-
mines that the plan’s resource benefit
level for an insolvency year is below
the level of benefits guaranteed by
PBGC or that the plan will be unable
to pay guaranteed benefits when due
for any month during the year, the
plan sponsor shall apply to the PBGC
for financial assistance pursuant to
section 4261 of ERISA. The application
shall be filed within the time pre-
scribed in paragraph (b) of this section.
When the resource benefit level is
below the guarantee level, the applica-
tion shall contain the information set
forth in paragraph (c) of this section.
When the plan is unable to pay guaran-
teed benefits for any month, the appli-
cation shall contain the information
set forth in paragraph (d) of this sec-
tion.

(b) When to apply. When the plan
sponsor determines a resource benefit
level that is less than guaranteed bene-
fits, it shall apply for financial assist-
ance at the same time that it submits
its notice of insolvency benefit level
pursuant to § 4281.45. When the plan
sponsor determines an inability to pay
guaranteed benefits for any month, it
shall apply for financial assistance
within 15 days after making that deter-
mination.

(c) Contents of application—resource
benefit level below level of guaranteed
benefits. A plan sponsor applying for fi-
nancial assistance because the plan’s
resource benefit level is below the level
of guaranteed benefits shall file an ap-
plication that includes the information
specified in § 4281.44 (a)(1) through (a)(5)
and:
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(1) The insolvency year for which the
application is being filed.

(2) A participant data schedule show-
ing each participant and beneficiary in
pay status or reasonably expected to
enter pay status during the year for
which financial assistance is requested,
listing for each—

(i) Name;
(ii) Sex;
(iii) Date of birth;
(iv) Credited service;
(v) Vested accrued monthly benefit;
(vi) Monthly benefit guaranteed by

PBGC;
(vii) Benefit commencement date;

and
(viii) Type of benefit.
(d) Contents of application—unable to

pay guaranteed benefits for any month. A

plan sponsor applying for financial as-
sistance because the plan is unable to
pay guaranteed benefits for any month
shall file an application that includes
the data described in § 4281.44 (a)(1)
through (a)(5), the month for which fi-
nancial assistance is requested, and the
plan’s available resources and guaran-
teed benefits payable in that month.
The participant data schedule de-
scribed in paragraph (c)(2) of this sec-
tion shall be submitted upon the re-
quest of the PBGC.

(e) Additional information. The PBGC
may request any additional informa-
tion that it needs to calculate or verify
the amount of financial assistance nec-
essary as part of the conditions of
granting financial assistance pursuant
to section 4261 of ERISA.
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