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SUBCHAPTER E [RESERVED]
SUBCHAPTER F—FIDUCIARY RESPONSIBILITY UNDER THE

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974

PART 2550—RULES AND REGULA-
TIONS FOR FIDUCIARY RESPON-
SIBILITY

Sec.
2550.403a–1 Establishment of trust.
2550.403b–1 Exemptions from trust require-

ment.
2550.404a–1 Investment duties.
2550.404b–1 Maintenance of the indicia of

ownership of plan assets outside the ju-
risdiction of the district courts of the
United States.

2550.404c–1 ERISA section 404(c) plans.
2550.407a–1 General rule for the acquisition

and holding of employer securities and
employer real property.

2550.407a–2 Limitation with respect to the
acquisition of qualifying employer secu-
rities and qualifying employer real prop-
erty.

2550.407d–5 Definition of the term ‘‘qualify-
ing employer security’’.

2550.407d–6 Definition of the term ‘‘em-
ployee stock ownership plan’’.

2550.408b–1 General statutory exemption for
loans to plan participants and bene-
ficiaries who are parties in interest with
respect to the plan.

2550.408b–2 General statutory exemption for
services or office space.

2550.408b–3 Loans to Employee Stock Own-
ership Plans.

2550.408b–4 Statutory exemption for invest-
ments in deposits of banks or similar fi-
nancial institutions.

2550.408b–6 Statutory exemption for ancil-
lary services by a bank or similar finan-
cial institution.

2550.408c–2 Compensation for services.
2550.408e Statutory exemption for acquisi-

tion or sale of qualifying employer secu-
rities and for acquisition, sale, or lease of
qualifying employer real property.

2550.412–1 Temporary bonding requirements.

AUTHORITY: 29 U.S.C. 1135. Section
2550.401b–1 also issued under sec. 102, Reorga-
nization Plan No. 4 of 1978 (43 FR 47713, Oct.
17, 1978), effective December 31, 1978 (44 FR
1065, Jan. 3, 1979), 3 CFR, 1978 Comp., p. 332.
Section 2550.404c–1 also issued under 29
U.S.C. 1104. Section 2550.407c–3 also issued
under 29 U.S.C. 1107. Section 2550.408b–1 also
issued under sec. 102, Reorganization Plan
No. 4 of 1978 (43 FR 47713, Oct. 17, 1978), effec-
tive December 31, 1978 (44 FR 1065, Jan. 3,
1979), 3 CFR, 1978 Comp., p. 332, and 29 U.S.C.
1108(b)(1). Section 2550.412–1 also issued under

29 U.S.C. 1112. Secretary of Labor’s Order No.
1–87 (52 FR 13139).

§ 2550.403a–1 Establishment of trust.
(a) In general. Except as otherwise

provided in § 403b–1, all assets of an em-
ployee benefit plan shall be held in
trust by one or more trustees pursuant
to a written trust instrument.

(b) Specific applications. (1) The re-
quirements of paragraph (a) of this sec-
tion will not fail to be satisfied merely
because securities of a plan are held in
the name of a nominee or in street
name, provided such securities are held
on behalf of the plan by:

(i) A bank or trust company that is
subject to supervision by the United
States or a State, or a nominee of such
bank or trust company;

(ii) A broker or dealer registered
under the Securities Exchange Act of
1934, or a nominee of such broker or
dealer; or

(iii) A ‘‘clearing agency,’’ as defined
in section 3(a)(23) of the Securities Ex-
change Act of 1934, or its nominee.

(2) Where a corporation described in
section 501(c)(2) of the Internal Reve-
nue Code holds property on behalf of a
plan, the requirements of paragraph (a)
of this section are satisfied with re-
spect to such property if all the stock
of such corporation is held in trust on
behalf of the plan by one or more trust-
ees.

(3) If the assets of an entity in which
a plan invests include plan assets by
reason of the plan’s investment in the
entity, the requirements of paragraph
(a) of this section are satisfied with re-
spect to such investment if the indicia
of ownership of the plan’s interest in
the entity are held in trust on behalf of
the plan by one or more trustees.

(c) Requirements concerning trustees.
The trustee or trustees referred to in
paragraphs (a) and (b) shall be either
named in the trust instrument or in
the plan instrument described in sec-
tion 402(a) of the Act, or appointed by
a person who is a named fiduciary
(within the meaning of section 402(a)(2)
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of the Act). Upon acceptance of being
named or appointed, the trustee or
trustees shall have exclusive authority
and discretion to manage and control
the assets of the plan, except to the ex-
tent that:

(1) The plan instrument or the trust
instrument expressly provides that the
trustee or trustees are subject to the
direction of a named fiduciary who is
not a trustee, in which case the trust-
ees shall be subject to the proper direc-
tions of such fiduciary which are made
in accordance with the terms of the
plan and which are not contrary to the
provisions of title I of the Act of chap-
ter XXV of this title, or

(2) Authority to manage, acquire or
dispose of assets of the plan is dele-
gated to one or more investment man-
agers (within the meaning of section
3(38) of the Act) pursuant to section
402(c)(3) of the Act.

[47 FR 21247, May 18, 1982]

§ 2550.403b–1 Exemptions from trust
requirement.

(a) Statutory exemptions. The require-
ments of section 403(a) of the Act and
section 403a–1 shall not apply—

(1) To any assets of a plan which con-
sist of insurance contracts or policies
issued by an insurance company quali-
fied to do business in a State;

(2) To any assets of such an insurance
company or any assets of a plan which
are held by such an insurance com-
pany;

(3) To a plan—
(i) Some or all of the participants of

which are employees described in sec-
tion 401(c)(1) of the Internal Revenue
Code of 1954; or

(ii) Which consists of one or more in-
dividual retirement accounts described
in section 408 of the Internal Revenue
Code of 1954. To the extent that such
plan’s assets are held in one or more
custodial accounts which qualify under
section 401(f) or 408(h) of such Code,
whichever is applicable;

(4) To a contract established and
maintained under section 403(b) of the
Internal Revenue Code of 1954 to the
extent that the assets of the contract
are held in one or more custodial ac-
counts pursuant to section 403(b)(7) of
such Code.

(5) To any plan, fund or program
under which an employer, all of whose
stock is directly or indirectly owned by
employees, former employees or their
beneficiaries, proposes through an un-
funded arrangement to compensate re-
tired employees for benefits which
were forfeited by such employees under
a pension plan maintained by a former
employer prior to the date such pen-
sion plan became subject to the Act.

[47 FR 21247, May 18, 1982]

§ 2550.404a–1 Investment duties.
(a) In general. Section 404(a)(1)(B) of

the Employee Retirement Income Se-
curity Act of 1974 (the Act) provides, in
part, that a fiduciary shall discharge
his duties with respect to a plan with
the care, skill, prudence, and diligence
under the circumstances then prevail-
ing that a prudent man acting in a like
capacity and familiar with such mat-
ters would use in the conduct of an en-
terprise of a like character and with
like aims.

(b) Investment duties. (1) With regard
to an investment or investment course
of action taken by a fiduciary of an
employee benefit plan pursuant to his
investmemt duties, the requirements of
section 404(a)(1)(B) of the Act set forth
in subsection (a) of this section are sat-
isfied if the fiduciary:

(i) Has given appropriate consider-
ation to those facts and circumstances
that, given the scope of such fidu-
ciary’s investment duties, the fiduciary
knows or should know are relevant to
the particular investment or invest-
ment course of action involved, includ-
ing the role the investment or invest-
ment course of action plays in that
portion of the plan’s investment port-
folio with respect to which the fidu-
ciary has investment duties; and

(ii) Has acted accordingly.
(2) For purposes of paragraph (b)(1) of

this section, ‘‘appropriate consider-
ation’’ shall include, but is not nec-
essarily limited to,

(i) A determination by the fiduciary
that the particular investment or in-
vestment course of action is reasonably
designed, as part of the portfolio (or,
where applicable, that portion of the
plan portfolio with respect to which
the fiduciary has investment duties),
to further the purposes of the plan,
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taking into consideration the risk of
loss and the opportunity for gain (or
other return) associated with the in-
vestment or investment course of ac-
tion, and

(ii) Consideration of the following
factors as they relate to such portion
of the portfolio:

(A) The composition of the portfolio
with regard to diversification;

(B) The liquidity and current return
of the portfolio relative to the antici-
pated cash flow requirements of the
plan; and

(C) The projected return of the port-
folio relative to the funding objectives
of the plan.

(3) An investment manager ap-
pointed, pursuant to the provisions of
section 402(c)(3) of the Act, to manage
all or part of the assets of a plan, may,
for purposes of compliance with the
provisions of paragraphs (b)(1) and (2)
of this section, rely on, and act upon
the basis of, information pertaining to
the plan provided by or at the direction
of the appointing fiduciary, if—

(i) Such information is provided for
the stated purpose of assisting the
manager in the performance of his in-
vestment duties, and

(ii) The manager does not know and
has no reason to know that the infor-
mation is incorrect.

(c) Definitions. For purposes of this
section:

(1) The term investment duties means
any duties imposed upon, or assumed
or undertaken by, a person in connec-
tion with the investment of plan assets
which make or will make such person a
fiduciary of an employee benefit plan
or which are performed by such person
as a fiduciary of an employee benefit
plan as defined in section 3(21)(A)(i) or
(ii) of the Act.

(2) The term investment course of ac-
tion means any series or program of in-
vestments or actions related to a fidu-
ciary’s performance of his investment
duties.

(3) The term plan means an employee
benefit plan to which title I of the Act
applies.

[44 FR 37225, June 26, 1979]

§ 2550.404b–1 Maintenance of the indi-
cia of ownership of plan assets out-
side the jurisdiction of the district
courts of the United States.

(a) No fiduciary may maintain the in-
dicia of ownership of any assets of a
plan outside the jurisdiction of the dis-
trict courts of the United States, un-
less:

(1) Such assets are:
(i) Securities issued by a person, as

defined in section 3(9) of the Employee
Retirement Income Security Act of
1974 (Act) (other than an individual),
which is not organized under the laws
of the United States or a State and
does not have its principal place of
business within the United States;

(ii) Securities issued by a govern-
ment other than the government of the
United States or of a State, or any po-
litical subdivision, agency or instru-
mentality of such a government;

(iii) Securities issued by a person, as
defined in section 3(9) of the Act (other
than an individual), the principal trad-
ing market for which securities is out-
side the jurisdiction of the district
courts of the United States; or

(iv) Currency issued by a government
other than the government of the
United States if such currency is main-
tained outside the jurisdiction of the
district courts of the United States
solely as an incident to the purchase,
sale or maintenance of securities de-
scribed in paragraph (a)(1) of this sec-
tion; and

(2)(i) Such assets are under the man-
agement and control of a fiduciary
which is a corporation or partnership
organized under the laws of the United
States or a State, which fiduciary has
its principal place of business within
the United States and which is—

(A) A bank as defined in section 202
(a)(2) of the Investment Advisers Act of
1940 that has, as of the last day of its
most recent fiscal year, equity capital
in excess of $1,000,000;

(B) An insurance company which is
qualified under the laws of more than
one State to manage, acquire, or dis-
pose of any asset of a plan, which com-
pany has, as of the last day of its most
recent fiscal year, net worth in excess
of $1,000,000 and which is subject to su-
pervision and examination by the State
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authority having supervision over in-
surance companies; or

(C) An investment adviser registered
under the Investment Advisers Act of
1940 that has, as of the last day of its
most recent fiscal year, total client as-
sets under its management and control
in excess $50,000,000 and either

(1) Shareholders’ or partners’ equity
in excess of $750,000 or

(2) All of its obligations and liabil-
ities assumed or guaranteed by a per-
son described in paragraph (a)(2)(i)(A),
(B), or (C)(1) or (a)(2)(ii)(A)(2) of this
section; or

(ii) Such indicia of ownership are ei-
ther

(A) In the physical possession of, or,
as a result of normal business oper-
ations, are in transit to the physical
possession of, a person which is orga-
nized under the laws of the United
States or a State, which person has its
principal place of business in the
United States and which is—

(1) A bank as defined in section
202(a)(2) of the Investment Advisers
Act of 1940 that has, as of the last day
of its most recent fiscal year, equity
capital in excess of $1,000,000;

(2) A broker or dealer registered
under the Securities Exchange Act of
1934 that has, as of the last day of its
most recent fiscal year, net worth in
excess of $750,000; or

(3) A broker or dealer registered
under the Securities Exchange Act of
1934 that has all of its obligations and
liabilities assumed or guaranteed by a
person described in paragraph
(a)(2)(i)(A), (B), or (C)(1) or
(a)(2)(ii)(A)(2) of this section; or

(B) Maintained by a broker or dealer,
described in paragraph (a)(2)(ii)(A)(2) or
(3) of this section, in the custody of an
entity designated by the Securities and
Exchange Commission as a ‘‘satisfac-
tory control location’’ with respect to
such broker or dealer pursuant to Rule
15c3–3 under the Securities Exchange
Act of 1934, provided that:

(1) Such entity holds the indicia of
ownership as agent for the broker or
dealer, and

(2) Such broker or dealer is liable to
the plan to the same extent it would be
if it retained the physical possession of
the indicia of ownership pursuant to
paragraph (a)(2)(ii)(A) of this section.

(C) Maintained by a bank described
in paragraph (a)(2)(ii)(A)(1), in the cus-
tody of an entity that is a foreign secu-
rities depository, foreign clearing
agency which acts as a securities de-
pository, or foreign bank, which entity
is supervised or regulated by a govern-
ment agency or regulatory authority
in the foreign jurisdiction having au-
thority over such depositories, clearing
agencies or banks, provided that:

(1) The foreign entity holds the indi-
cia of ownership as agent for the bank;

(2) The bank is liable to the plan to
the same extent it would be if it re-
tained the physical possession of the
indicia of ownership within the United
States;

(3) The indicia of ownership are not
subject to any right, charge, security
interest, lien or claim of any kind in
favor of the foreign entity except for
their safe custody or administration;

(4) Beneficial ownership of the assets
represented by the indicia of ownership
is freely transferable without the pay-
ment of money or value other than for
safe custody or administration; and

(5) Upon request by the plan fidu-
ciary who is responsible for the selec-
tion and retention of the bank, the
bank identifies to such fiduciary the
name, address and principal place of
business of the foreign entity which
acts as custodian for the plan pursuant
to this paragraph (a)(2)(ii)(C), and the
name and address of the governmental
agency or other regulatory authority
that supervises or regulates that for-
eign entity.

(b) Notwithstanding any requirement
of paragraph (a) of this section, a fidu-
ciary with respect to a plan may main-
tain in Canada the indicia of ownership
of plan assets which are attributable to
a contribution made on behalf of a plan
participant who is a citizen or resident
of Canada, if such indicia of ownership
must remain in Canada in order for the
plan to qualify for and maintain tax
exempt status under the laws of Can-
ada or to comply with other applicable
laws of Canada or any Province of Can-
ada.

(c) For purposes of this regulation:
(1) The term management and control

means the power to direct the acquisi-
tion or disposition through purchase,
sale, pledging, or other means; and
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(2) The term depository means any
company, or agency or instrumentality
of government, that acts as a custodian
of securities in connection with a sys-
tem for the central handling of securi-
ties whereby all securities of a particu-
lar class or series of any issuer depos-
ited within the system are treated as
fungible and may be transferred,
loaned, or pledged by bookkeeping
entry without physical delivery of se-
curities certificates.

[42 FR 54124, Oct. 4, 1977, as amended at 46 FR
1267, Jan. 6, 1981]

§ 2550.404c–1 ERISA section 404(c)
plans.

(a) In general. (1) Section 404(c) of the
Employee Retirement Income Security
Act of 1974 (ERISA or the Act) provides
that if a pension plan that provides for
individual accounts permits a partici-
pant or beneficiary to exercise control
over assets in his account and that par-
ticipant or beneficiary in fact exercises
control over assets in his account, then
the participant or beneficiary shall not
be deemed to be a fiduciary by reason
of his exercise of control and no person
who is otherwise a fiduciary shall be
liable for any loss, or by reason of any
breach, which results from such exer-
cise of control. This section describes
the kinds of plans that are ‘‘ERISA
section 404(c) plans,’’ the cir-
cumstances in which a participant or
beneficiary is considered to have exer-
cised independent control over the as-
sets in his account as contemplated by
section 404(c), and the consequences of
a participant’s or beneficiary’s exercise
of control.

(2) The standards set forth in this
section are applicable solely for the
purpose of determining whether a plan
is an ERISA section 404(c) plan and
whether a particular transaction en-
gaged in by a participant or beneficiary
of such plan is afforded relief by sec-
tion 404(c). Such standards, therefore,
are not intended to be applied in deter-
mining whether, or to what extent, a
plan which does not meet the require-
ments for an ERISA section 404(c) plan
or a fiduciary with respect to such a
plan satisfies the fiduciary responsibil-
ity or other provisions of title I of the
Act.

(b) ERISA section 404(c) plans—(1) In
general. An ‘‘ERISA section 404(c)
Plan’’ is an individual account plan de-
scribed in section 3(34) of the Act that:

(i) Provides an opportunity for a par-
ticipant or beneficiary to exercise con-
trol over assets in his individual ac-
count (see paragraph (b)(2) of this sec-
tion); and

(ii) Provides a participant or bene-
ficiary an opportunity to choose, from
a broad range of investment alter-
natives, the manner in which some or
all of the assets in his account are in-
vested (see paragraph (b)(3) of this sec-
tion).

(2) Opportunity to exercise control. (i) a
plan provides a participant or bene-
ficiary an opportunity to exercise con-
trol over assets in his account only if:

(A) Under the terms of the plan, the
participant or beneficiary has a reason-
able opportunity to give investment in-
structions (in writing or otherwise,
with opportunity to obtain written
confirmation of such instructions) to
an identified plan fiduciary who is obli-
gated to comply with such instructions
except as otherwise provided in para-
graph (b)(2)(ii)(B) and (d)(2)(ii) of this
section; and

(B) The participant or beneficiary is
provided or has the opportunity to ob-
tain sufficient information to make in-
formed decisions with regard to invest-
ment alternatives available under the
plan, and incidents of ownership appur-
tenant to such investments. For pur-
poses of this subparagraph, a partici-
pant or beneficiary will not be consid-
ered to have sufficient investment in-
formation unless—

(1) The participant or beneficiary is
provided by an identified plan fiduciary
(or a person or persons designated by
the plan fiduciary to act on his behalf):

(i) An explanation that the plan is in-
tended to constitute a plan described in
section 404(c) of the Employee Retire-
ment Income Security Act, and title 29
of the Code of Federal Regulations,
§ 2550.440c–1, and that the fiduciaries of
the plan may be relieved of liability for
any losses which are the direct and
necessary result of investment instruc-
tions given by such participant or ben-
eficiary;

(ii) A description of the investment
alternatives available under the plan
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and, with respect to each designated
investment alternative, a general de-
scription of the investment objectives
and risk and return characteristics of
each such alternative, including infor-
mation relating to the type and diver-
sification of assets comprising the
portfolio of the designed investment al-
ternative;

(iii) Identification of any designated
investment managers;

(iv) An explanation of the cir-
cumstances under which participants
and beneficiaries may give investment
instructions and explanation of any
specified limitations on such instruc-
tions under the terms of the plan, in-
cluding any restrictions on transfer to
or from a designated investment alter-
native, and any restrictions on the ex-
ercise of voting, tender and similar
rights appurtenant to a participant’s
or beneficiary’s investment in an in-
vestment alternative;

(v) A description of any transaction
fees and expenses which affect the par-
ticipant’s or beneficiary’s account bal-
ance in connection with purchases or
sales of interests in investment alter-
natives (e.g., commissions, sales load,
deferred sales charges, redemption or
exchange fees);

(vi) The name, address, and phone
number of the plan fiduciary (and, if
applicable, the person or persons des-
ignated by the plan fiduciary to act on
his behalf) responsible for providing
the information described in paragraph
(b)(2)(i)(B)(2) upon request of a partici-
pant or beneficiary and a description of
the information described in paragraph
(b)(2)(i)(B)(2) which may be obtained on
request;

(vii) In the case of plans which offer
an investment alternative which is de-
signed to permit a participant or bene-
ficiary to directly or indirectly acquire
or sell any employer security (em-
ployer security alternative), a descrip-
tion of the procedures established to
provide for the confidentiality of infor-
mation relating to the purchase, hold-
ing and sale of employer securities, and
the exercise of voting, tender and simi-
lar rights, by participants and bene-
ficiaries, and the name, address and
phone number of the plan fiduciary re-
sponsible for monitoring compliance
with the procedures (see paragraphs

(d)(2)(ii)(E)(4)(vii), (viii) and (ix) of this
section); and

(viii) In the case of an investment al-
ternative which is subject to the Secu-
rities Act of 1933, and in which the par-
ticipant or beneficiary has no assets in-
vested, immediately following the par-
ticipant’s or beneficiary’s initial in-
vestment, a copy of the most recent
prospectus provided to the plan. This
condition will be deemed satisfied if
the participant or beneficiary has been
provided with a copy of such most re-
cent prospectus immediately prior to
the participant’s or beneficiary’s ini-
tial investment in such alternative;

(ix) Subsequent to an investment in a
investment alternative, any materials
provided to the plan relating to the ex-
ercise of voting, tender or similar
rights which are incidental to the hold-
ing in the account of the participant or
beneficiary of an ownership interest in
such alternative to the extent that
such rights are passed through to par-
ticipants and beneficiaries under the
terms of the plan, as well as a descrip-
tion of or reference to plan provisions
relating to the exercise of voting, ten-
der or similar rights.

(2) The participants or beneficiary is
provided by the identified plan fidu-
ciary (or a person or persons des-
ignated by the plan fiduciary to act on
his behalf), either directly or upon re-
quest, the following information, which
shall be based on the latest informa-
tion available to the plan:

(i) A description of the annual oper-
ating expenses of each designated in-
vestment alternative (e.g., investment
management fees, administrative fees,
transaction costs) which reduce the
rate of return to participants and bene-
ficiaries, and the aggregate amount of
such expenses expressed as a percent-
age of average net assets of the des-
ignated investment alternative;

(ii) Copies of any prospectuses, finan-
cial statements and reports, and of any
other materials relating to the invest-
ment alternatives available under the
plan, to the extent such information is
provided to the plan;

(iii) A list of the assets comprising
the portfolio of each designated invest-
ment altenaive which constitute plan
assets within the meaning of 29 CFR
2510.3–101, the value of each such asset
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(or the proportion of the investment al-
ternative which it comprises), and,
with respect to each such asset which
is a fixed rate investment contract
issued by a bank, savings and loan as-
sociation or insurance company, the
name of the issuer of the contract, the
term of the contract and the rate of re-
turn on the contract;

(iv) Information concerning the value
of shares or units in designated invest-
ment alternatives available to partici-
pants and beneficiaries under the plan,
as well as the past and current invest-
ment performance of such alternatives,
determined, net of expenses, on a rea-
sonable and consistent basis; and

(v) Information concerning the value
of shares or units in designated invest-
ment alternatives held in the account
of the participant or beneficiary.

(ii) A plan does not fail to provide an
opportunity for a participant or bene-
ficiary to exercise control over his in-
dividual account merely because it—

(A) Imposes charges for reasonable ex-
penses. A plan may charge participants’
and beneficiaries’ accounts for the rea-
sonable expenses of carrying out in-
vestment instructions, provided that
procedures are established under the
plan to periodically inform such par-
ticipants and beneficiaries of actual ex-
penses incurred with respect to their
respective individual accounts;

(B) Permits a fiduciary to decline to im-
plement investment instructions by par-
ticipants and beneficiaries. A fiduciary
may decline to implement participant
and beneficiary instructions which are
described at paragraph (d)(2)(ii) of this
section, as well as instructions speci-
fied in the plan, including instruc-
tions—

(1) Which would result in a prohibited
transaction described in ERISA section
406 or section 4975 of the Internal Reve-
nue Code, and

(2) Which would generate income
that would be taxable to the plan;

(C) Imposes reasonable restrictions on
frequency of investment instructions. A
plan may impose reasonable restric-
tions on the frequency with which par-
ticipants and beneficiaries may give in-
vestment instructions. In no event,
however, is such a restriction reason-
able unless, with respect to each in-
vestment alternative made available

by the plan, it permits participants and
beneficiaries to give investment in-
structions with a frequency which is
appropriate in light of the market vol-
atility to which the investment alter-
native may reasonably be expected to
be subject, provided that—

(1) At least three of the investment
alternatives made available pursuant
to the requirements of paragraph
(b)(3)(i)(B) of this section, which con-
stitute a broad range of investment al-
ternatives, Permit participants and
beneficiaries to give investment in-
structions no less frequently than once
within any three month period; and

(2)(i) At least one of the investment
alternatives meeting the requirements
of paragraph (b)(2)(ii)(C)(1) of this sec-
tion permits participants and bene-
ficiaries to give investment instruc-
tions with regard to transfers into the
investment alternative as frequently as
participants and beneficiaries are per-
mitted to give investment instructions
with respect to any investment alter-
native made available by the plan
which permits participants and bene-
ficiaries to give investment instruc-
tions more frequently than once within
any three month period; or

(ii) With respect to each investment
alternative which permits participants
and beneficiaries to give investment
instructions more frequently than once
within any three month period, partici-
pants and beneficiaries are permitted
to direct their investments from such
alternative into an income producing,
low risk, liquid fund, subfund, or ac-
count as frequently as they are per-
mitted to give investment instructions
with respect to each such alternative
and, with respect to such fund, subfund
or account, participants and bene-
ficiaries are permitted to direct invest-
ments from the fund, subfund or ac-
count to an investment alternative
meeting the requirements of paragraph
(b)(2)(ii)(C)(1) as frequently as they are
permitted to give investment instruc-
tions with respect to that investment
alternative; and

(3) With respect to transfers from an
investment alternative which is de-
signed to permit a participant or bene-
ficiary to directly or indirectly acquire
or sell any employer security (em-
ployer security alternative) either:
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(i) All of the investment alternatives
meeting the requirements of paragraph
(b)(2)(ii)(C)(1) of this section must per-
mit participants and beneficiaries to
give investment instructions with re-
gard to transfers into each of the in-
vestment alternatives as frequently as
participants and beneficiaries are per-
mitted to give investment instructions
with respect to the employer security
alternative; or

(ii) Participants and beneficiaries are
permitted to direct their investments
from each employer security alter-
native into an income producing, low
risk, liquid fund, subfund, or account
as frequently as they are permitted to
give investment instructions with re-
spect to such employer security alter-
native and, with respect to such fund,
subfund, or account, participants and
beneficiaries are permitted to direct
investments from the fund, subfund or
account to each investment alternative
meeting the requirements of paragraph
(b)(2)(ii)(C)(1) as frequently as they are
permitted to give investment instruc-
tions with respect to each such invest-
ment alternative.

(iii) Paragraph (c) of this section de-
scribes the circumstances under which
a participant or beneficiary will be
considered to have exercised independ-
ent control with respect to a particular
transaction.

(3) Broad range of investment alter-
natives. (i) A plan offers a broad range
of investment alternatives only if the
available investment alternatives are
sufficient to provide the participant or
beneficiary with a reasonable oppor-
tunity to:

(A) Materially affect the potential
return on amounts in his individual ac-
count with respect to which he is per-
mitted to exercise control and the de-
gree of risk to which such amounts are
subject;

(B) Choose from at least three invest-
ment alternatives:

(1) Each of which is diversified;
(2) Each of which has materially dif-

ferent risk and return characteristics;
(3) Which in the aggregate enable the

participant or beneficiary by choosing
among them to achieve a portfolio with
aggregate risk and return characteris-
tics at any point within the range nor-

mally appropriate for the participant
or beneficiary; and

(4) Each of which when combined
with investments in the other alter-
natives tends to minimize through di-
versification the overall risk of a par-
ticipant’s or beneficiary’s portfolio;

(C) Diversify the investment of that
portion of his individual account with
respect to which he is permitted to ex-
ercise control so as to minimize the
risk of large losses, taking into ac-
count the nature of the plan and the
size of participants’ or beneficiaries’
accounts. In determining whether a
plan provides the participant or bene-
ficiary with a reasonable opportunity
to diversify his investments, the na-
ture of the investment alternatives of-
fered by the plan and the size of the
portion of the individual’s account over
which he is permitted to exercise con-
trol must be considered. Where such
portion of the account of any partici-
pant or beneficiary is so limited in size
that the opportunity to invest in look-
through investment vehicles is the
only prudent means to assure an oppor-
tunity to achieve appropriate diver-
sification, a plan may satisfy the re-
quirements of this paragraph only by
offering look-through investment vehi-
cles.

(ii) Diversification and look-through in-
vestment vehicles. Where look-through
investment vehicles are available as in-
vestment alternatives to participants
and beneficiaries, the underlying in-
vestments of the look-through invest-
ment vehicles shall be considered in de-
termining whether the plan satisfies
the requirements of subparagraphs
(b)(3)(i)(B) and (b)(3)(i)(C).

(c) Exercise of control—(1) In general.
(i) Sections 404(c)(1) and 404(c)(2) of the
Act and paragraphs (a) and (d) of this
section apply only with respect to a
transaction where a participant or ben-
eficiary has exercised independent con-
trol in fact with respect to the invest-
ment of assets in his individual ac-
count under an ERISA section 404(c)
plan.

(ii) For purposes of sections 404(c)(1)
and 4040(c)(2) of the Act and paragraphs
(a) and (d) of this section, a participant
or beneficiary will be deemed to have
exercised control with respect to the
exercise of voting, tender and similar
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rights appurtenant to the participant’s
or beneficiary’s ownership interest in
an investment alternative, provided
that the participant’s or beneficiary’s
investment in the investment alter-
native was itself the result of an exer-
cise of control, the participant or bene-
ficiary was provided a reasonable op-
portunity to give instruction with re-
spect to such incidents of ownership,
including the provision of the informa-
tion described in paragraph
(b)(2)(i)(B)(1)(ix) of this section, and the
participant or beneficiary has not
failed to exercise control by reason of
the circumstances described in para-
graph (c)(2) with respect to such inci-
dents of ownership.

(2) Independent control. Whether a
participant or beneficiary has exer-
cised independent control in fact with
respect to a transaction depends on the
facts and circumstances of the particu-
lar case. However, a participant’s or
beneficiary’s exercise of control is not
independent in fact if:

(i) The participant or beneficiary is
subjected to improper influence by a
plan fiduciary or the plan sponsor with
respect to the transaction;

(ii) A plan fiduciary has concealed
material non-public facts regarding the
investment from the participant or
beneficiary, unless the disclosure of
such information by the plan fiduciary
to the participant or beneficiary would
violate any provision of federal law or
any provision of state law which is not
preempted by the Act; or

(iii) The participant or beneficiary is
legally incompetent and the respon-
sible plan fiduciary accepts the in-
structions of the participant or bene-
ficiary knowing him to be legally in-
competent.

(3) Transactions involving a fiduciary.
In the case of a sale, exchange or leas-
ing of property (other than a trans-
action described in paragraph
(d)(2)(ii)(E) of this section) between an
ERISA section 404(c) plan and a plan fi-
duciary or an affiliate of such a fidu-
ciary, or a loan to a plan fiduciary or
an affiliate of such a fiduciary, the par-
ticipant or beneficiary will not be
deemed to have exercised independent
control unless the transaction is fair
and reasonable to him. For purposes of
this paragraph (c)(3), a transaction will

be deemed to be fair and reasonable to
a participant or beneficiary if he pays
no more than, or receives no less than,
adequate consideration (as defined in
section 3(18) of the Act) in connection
with the transaction.

(4) No obligation to advise. A fiduciary
has no obligation under part 4 of title
I of the Act to provide investment ad-
vice to a participant or beneficiary
under an ERISA section 404(c) plan.

(d) Effect of independent exercise of
control—(1) Participant or beneficiary not
a fiduciary. If a participant or bene-
ficiary of an ERISA section 404(c) plan
exercises independent control over as-
sets in his individual account in the
manner described in paragraph (c),
then such participant or beneficiary is
not a fiduciary of the plan by reason of
such exercise of control.

(2) Limitation on liability of plan fidu-
ciaries. (i) If a participant or bene-
ficiary of an ERISA section 404(c) plan
exercises independent control over as-
sets in his individual account in the
manner described in paragraph (c),
then no other person who is a fiduciary
with respect to such plan shall be lia-
ble for any loss, or with respect to any
breach of part 4 of title I of the Act,
that is the direct and necessary result
of that participant’s or beneficiary’s
exercise of control.

(ii) Paragraph (d)(2)(i) does not apply
with respect to any instruction, which
if implemented—

(A) Would not be in accordance with
the documents and instruments gov-
erning the plan insofar as such docu-
ments and instruments are consistent
with the provisions of title I of ERISA;

(B) Would cause a fiduciary to main-
tain the indicia of ownership of any as-
sets of the plan outside the jurisdiction
of the district courts of the United
States other than as permitted by sec-
tion 404(b) of the Act and 29 CFR
2550.404b–1;

(C) Would jeopardize the plan’s tax
qualified status under the Internal
Revenue Code;

(D) Could result in a loss in excess of
a participant’s or beneficiary’s account
balance; or

(E) Would result in a direct or indi-
rect:
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(1) Sale, exchange, or lease of prop-
erty between a plan sponsor or any af-
filiate of the sponsor and the plan ex-
cept for the acquisition or disposition
of any interest in a fund, subfund or
portfolio managed by a plan sponsor or
an affiliate of the sponsor, or the pur-
chase or sale of any qualifying em-
ployer security (as defined in section
407(d)(5) of the Act) which meets the
conditions of section 408(e) of ERISA
and section (d)(2)(ii)(E)(4) below;

(2) Loan to a plan sponsor or any af-
filiate of the sponsor;

(3) Acquisition or sale of any em-
ployer real property (as defined in sec-
tion 407(d)(2) of the Act); or

(4) Acquisition or sale of any em-
ployer security except to the extent
that:

(i) Such securities are qualifying em-
ployer securities (as defined in section
407(d)(5) of the Act);

(ii) Such securities are stock or an
equity interest in a publicly traded
partnership (as defined in section
7704(b) of the Internal Revenue Code of
1986), but only if such partnership is an
existing partnership as defined in sec-
tion 10211(c)(2)(A) of the Revenue Act
of 1987 (Public Law 100–203);

(iii) Such securities are publicly trad-
ed on a national exchange or other gen-
erally recognized market;

(iv) Such securities are traded with
sufficient frequency and in sufficient
volume to assure that participant and
beneficiary directions to buy or sell the
security may be acted upon promptly
and efficiently;

(v) Information provided to share-
holders of such securities is provided to
participants and beneficiaries with ac-
counts holding such securities;

(vi) Voting, tender and similar rights
with respect to such securities are
passed through to participants and
beneficiaries with accounts holding
such securities;

(vii) Information relating to the pur-
chase, holding, and sale of securities,
and the exercise of voting, tender and
similar rights with respect to such se-
curities by participants and bene-
ficiaries, is maintained in accordance
with procedures which are designed to
safeguard the confidentiality of such
information, except to the extent nec-

essary to comply with Federal laws or
state laws not preempted by the Act;

(viii) The plan designates a fiduciary
who is responsible for ensuring that:
The procedures required under subpara-
graph (d)(2)(ii)(E)(4)(vii) are sufficient
to safeguard the confidentiality of the
information described in that subpara-
graph, such procedures are being fol-
lowed, and the independent fiduciary
required by subparagraph
(d)(2)(ii)(E)(4)(ix) is appointed; and

(ix) An independent fiduciary is ap-
pointed to carry out activities relating
to any situations which the fiduciary
designated by the plan for purposes of
subparagraph (d)(2)(ii)(E)(4)(viii) deter-
mines involve a potential for undue
employer influence upon participants
and beneficiaries with regard to the di-
rect or indirect exercise of shareholder
rights. For purposes of this subpara-
graph, a fiduciary is not independent if
the fiduciary is affiliated with any
sponsor of the plan.

(iii) The individual investment deci-
sions of an investment manager who is
designated directly by a participant or
beneficiary or who manages a look-
through investment vehicle in which a
participant or beneficiary has invested
are not direct and necessary results of
the designation of the investment man-
ager or of investment in the look-
through investment vehicle. However,
this paragraph (d)(2)(iii) shall not be
construed to result in liability under
section 405 of ERISA with respect to a
fiduciary (other than the investment
manager) who would otherwise be re-
lieved of liability by reason of section
404(c)(2) of the Act and paragraph (d) of
this section.

(3) Prohibited transactions. The relief
provided by section 404(c) of the Act
and this section applies only to the
provisions of part 4 of title I of the Act.
Therefore, nothing in this section re-
lieves a disqualified person from the
taxes imposed by sections 4975 (a) and
(b) of the Internal Revenue Code with
respect to the transactions prohibited
by section 4975(c)(1) of the Code.

(e) Defintions. For purposes of this
section:

(1) Look-through investment vehicle
means:
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(i) An investment company described
in section 3(a) of the Investment Com-
pany Act of 1940, or a series investment
company described in section 18(f) of
the 1940 Act or any of the segregated
portfolios of such company;

(ii) A common or collective trust
fund or a pooled investment fund main-
tained by a bank or similar institution,
a deposit in a bank or similar institu-
tion, or a fixed rate investment con-
tract of a bank or similar institution;

(iii) A pooled separate account or a
fixed rate investment contract of an in-
surance company qualified to do busi-
ness in a State; or

(iv) Any entity whose assets include
plan assets by reason of a plan’s invest-
ment in the entity;

(2) Adequate consideration has the
meaning given it in section 3(18) of the
Act and in any regulations under this
title;

(3) An affiliate of a person includes
the following:

(i) Any person directly or indirectly
controlling, controlled by, or under
common control with the person;

(ii) Any officer, director, partner,
employee, an employee of an affiliated
employer, relative (as defined in sec-
tion 3(15) of ERISA), brother, sister, or
spouse of a brother or sister, of the per-
son; and

(iii) Any corporation or partnership
of which the person is an officer direc-
tor or partner.
For purposes of this paragraph (e)(3),
the term ‘‘control’’ means, with re-
spect to a person other than an individ-
ual, the power to exercise a controlling
influence over the management or poli-
cies of such person.

(4) A designated investment alternative
is a specific investment identified by a
plan fiduciary as an available invest-
ment alternative under the plan.

(f) Examples. The provisions of this
section are illustrated by the following
examples. Examples (5) through (11) as-
sume that the participant has exer-
cised independent control with respect
to his individual account under an
ERISA section 404(c) plan described in
paragraph (b) and has not directed a
transaction described in paragraph
(d)(2)(ii).

(1) Plan A is an individual account plan de-
scribed in section 3(34) of the Act. The plan

states that a plan participant or beneficiary
may direct the plan administrator to invest
any portion of his individual account in a
particular diversified equity fund managed
by an entity which is not affiliated with the
plan sponsor, or any other asset administra-
tively feasible for the plan to hold. However,
the plan provides that the plan adminis-
trator will not implement certain listed in-
structions for which plan fiduciaries would
not be relieved of liability under section
404(c) (see paragraph (d)(2)(ii)). Plan partici-
pants and beneficiaries are permitted to give
investment instructions during the first
week of each month with respect to the eq-
uity fund and at any time with respect to
other investments. The plan provides for the
pass-through of voting, tender and similar
rights incidental to the holding in the ac-
count of a participant or beneficiary of an
ownership interest in the equity fund or any
other investment alternative available under
the plan. The plan administrator of plan A
provides each participant and beneficiary
with the information described in subpara-
graphs (i), (ii), (iii), (iv), (v), (vi) and (vii) of
paragraph (b)(2)(i)(B)(1) upon their entry
into the plan, and provides updated informa-
tion in the event of any material change in
the information provided. Immediately fol-
lowing an investment by a participant or
beneficiary in the equity fund, the plan ad-
ministrator provides a copy of the most re-
cent prospectus received from the fund to
the investing participant or beneficiary. Im-
mediately following any investment by a
participant or beneficiary in any other in-
vestment alternative which is subject to the
Securities Act of 1933, the plan adminis-
trator provides the participant or bene-
ficiary with the most recent prospectus re-
ceived from that investment alternative (see
paragraph (b)(2)(i)(B)(1)(viii)). Finally, subse-
quent to any investment by a participant or
beneficiary, the plan administrator forwards
to the investing participant or beneficiary
any materials provided to the plan relating
to the exercise of voting, tender or similar
rights attendant to ownership of an interest
in such investment (see paragraph
(b)(2)(i)(B)(1)(ix)). Upon request, the plan ad-
ministrator provides each participant or ben-
eficiary with copies of any prospectuses, fi-
nancial statements and reports, and any
other materials relating to the investment
alternatives available under the plan which
are received by the plan (see paragraph
(b)(2)(i)(B)(2 )(ii)). Also upon request, the
plan administrator provides each participant
and beneficiary with the other information
required by paragraph (b)(2)(i)(B)(2) with re-
spect to the equity fund, which is a des-
ignated investment alternative, including in-
formation concerning the latest available
value of the participant’s or beneficiary’s in-
terest in the equity fund (see paragraph
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(b)(2)(i)(B)(2)(v)). Plan A meets the require-
ments of paragraphs (b)(2)(i)(B)(1) and (2) of
this section regarding the provision of in-
vestment information.

NOTE: The regulation imposes no addi-
tional obligation on the administrator to
furnish or make available materials relating
to the companies in which the equity fund
invests (e.g., prospectuses, proxies, etc.).

(2) Plan C is an individual account plan de-
scribed in section 3(34) of the Act under
which participants and beneficiaries may
choose among three investment alternatives
which otherwise meet the requirements of
paragraph (b) of this section. The plan per-
mits investment instruction with respect to
each investment alternative only on the first
10 days of each calendar quarter, i.e. January
1–10, April 1–10, July 1–10 and October 1–10.
Plan C satisfies the condition of paragraph
(b)(2)(ii)(C)(1) that instruction be permitted
not less frequently than once within any
three month period, since there is not any
three month period during which control
could not be exercised.

(3) Assume the same facts as in paragraph
(f)(2), except that investment instruction
may only be given on January 1, April 4,
July 1 and October 1. Plan C is not an ERISA
section 404(c) plan because it does not satisfy
the condition of paragraph (b)(2)(ii)(C)(1)
that instruction be permitted not less fre-
quently than once within any three month
period. Under these facts, there is a three
month period, e.g., January 2 through April
1, during which control could not be exer-
cised by participants and beneficiaries.

(4) Plan D is an individual account plan de-
scribed in section 3(34) of the Act under
which participants and beneficiaries may
choose among three diversified investment
alternatives which constitute a broad range
of investment alternatives. The plan also
permits investment instruction with respect
to an employer securities alternative but
provides that a participant or beneficiary
can invest no more than 25% of his account
balance in this alternative. This restriction
does not affect the availability of relief
under section 404(c) inasmuch as it does not
relate to the three diversified investment al-
ternatives and, therefore, does not cause the
plan to fail to provide an opportunity to
choose from a broad range of investment al-
ternatives.

(5) A participant, P, independently exer-
cises control over assets in his individual ac-
count plan by directing a plan fiduciary, F,
to invest 100% of his account balance in a
single stock. P is not a fiduciary with re-
spect to the plan by reason of his exercise of
control and F will not be liable for any losses
that necessarily result form P’s investment
instruction.

(6) Assume the same facts as in paragraph
(f)(5), except that P directs F to purchase the
stock from B, who is a party in interest with

respect to the plan. Neither P nor F has en-
gaged in a transaction prohibited under sec-
tion 406 of the Act: P because he is not a fi-
duciary with respect to the plan by reason of
his exercise of control and F because he is
not liable for any breach of part 4 of title I
that is the direct and necessary consequence
of P’s exercise of control. However, a prohib-
ited transaction under section 4975(c) of the
Internal Revenue Code may have occurred,
and, in the absence of an exemption, tax li-
ability may be imposed pursuant to sections
495 (a) and (b) of the Code.

(7) Assume the same facts as in paragraph
(f)(5), except that P does not specify that the
stock be purchased from B, and F chooses to
purchase the stock from B. In the absence of
an exemption, F has engaged in a prohibited
transaction described in 406(a) of ERISA be-
cause the decision to purchase the stock
from B is not a direct or necessary result of
P’s exercise of control.

(8) Pursuant to the terms of the plan, plan
fiduciary F designates three reputable in-
vestment managers whom participants may
appoint to manage assets in their individual
accounts. Participant P selects M, one of the
designated managers, to manage the assets
in his account. M prudently manages P’s ac-
count for 6 months after which he incurs
losses in managing the account through his
imprudence. M has engaged in a breach of fi-
duciary duty because M’s imprudent man-
agement of P’s account is not a direct or
necessary result of P’s exercise of control
(the choice of M as manager). F has no fidu-
ciary liability for M’s imprudence because he
has no affirmative duty to advise P (see
paragraph (c)(4)) and because F is relieved of
co-fiduciary liability by reason of section
404(c)(2) (see paragraph (d)(2)(iii)). F does
have a duty to monitor M’s performance to
determine the suitability of continuing M as
an investment manager, however, and M’s
imprudence would be a factor which F must
consider in periodically reevaluating its de-
cision to designate M.

(9) Participant P instructs plan fiduciary F
to appoint G as his investment manager pur-
suant to the terms of the plan which provide
P total discretion in choosing an investment
manager. Through G’s imprudence, G incurs
losses in managing P’s account. G has en-
gaged in a breach of fiduciary duty because
G’s imprudent management of P’s account is
not a direct or necessary result of P’s exer-
cise of control (the choice of G as manager).
Plan fiduciary F has no fiduciary liability
for G’s imprudence because F has no obliga-
tion to advise P (see paragraph (c)(4)) and be-
cause F is relieved of co-fiduciary liability
for G’s actions by reason of section 404(c)(2)
(see paragraph (d)(2)(iii)). In addition, F also
has no duty to determine the suitability of G
as an investment manager because the plan
does not designate G as an investment man-
ager.
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(10) Participant P directs a plan fiduciary,
F, a bank, to invest all of the assets in his
individual account in a collective trust fund
managed by F that is designed to be invested
solely in a diversified portfolio of common
stocks. Due to economic conditions, the
value of the common stocks in the bank col-
lective trust fund declines while the value of
publicly-offered fixed income obligations re-
mains relatively stable. F is not liable for
any losses incurred by P solely because his
individual account was not diversified to in-
clude fixed income obligations. Such losses
are the direct result of P’s exercise of con-
trol; moreover, under paragraph (c)(4) of this
section F has no obligation to advise P re-
garding his investment decisions.

(11) Assume the same facts as in paragraph
(f)(10) except that F, in managing the collec-
tive trust fund, invests the assets of the fund
solely in a few highly speculative stocks. F
is liable for losses resulting from its impru-
dent investment in the speculative stocks
and for its failure to diversify the assets of
the account. This conduct involves a sepa-
rate breach of F’s fiduciary duty that is not
a direct or necessary result of P’s exercise of
control (see paragraph (d)(2)(iii)).

(g) Effective date—(1) In general. Ex-
cept as provided in paragraph (g)(2),
this section is effective with respect to
transactions occurring on or after the
first day of the second plan year begin-
ning on or after October 13, 1992.

(2) This section is effective with re-
spect to transactions occurring under a
plan maintained pursuant to one or
more collective bargaining agreements
between employee representatives and
one or more employers ratified before
October 13, 1992 after the later of the
date determined under paragraph (g)(1)
or the date on which the last collective
bargaining agreement terminates. For
purposes of this paragraph (g)(2), any
extension or renegotiation of a collec-
tive bargaining agreement which is
ratified on or after October 13, 1992 is
to be disregarded in determining the
date on which the agreement termi-
nates.

(3) Transactions occurring before the
date determined under subparagraph
(g)(1) or (2) of this section, as applica-
ble, are governed by section 404(c) of
the Act without regard to the regula-
tion.

[57 FR 46932, Oct. 13, 1992]

§ 2550.407a–1 General rule for the ac-
quisition and holding of employer
securities and employer real prop-
erty.

(a) In general. Section 407(a)(1) of the
Employee Retirement Income Security
Act of 1974 (the Act) states that except
as otherwise provided in section 407
and section 414 of the Act, a plan may
not acquire or hold any employer secu-
rity which is not a qualifying employer
security or any employer real property
which is not qualifying employer real
property. Section 406(a)(1)(E) prohibits
a fiduciary from knowingly causing a
plan to engage in a transaction which
constitutes a direct or indirect acquisi-
tion, on behalf of a plan, of any em-
ployer security or employer real prop-
erty in violation of section 407(a), and
section 406(a)(2) prohibits a fiduciary
who has authority or discretion to con-
trol or manage assets of a plan to per-
mit the plan to hold any employer se-
curity or employer real property if he
knows or should know that holding
such security or real property violates
section 407(a).

(b) Requirements applicable to all plans.
A plan may hold or acquire only em-
ployer securities which are qualifying
employer securities and employer real
property which is qualifying employer
real property. A plan may not hold em-
ployer securities and employer real
property which are not qualifying em-
ployer securities and qualifying em-
ployer real property, except to the ex-
tent that:

(1) The employer security is held by a
plan which has made an election under
section 407(c)(3) of the Act; or

(2) The employer security is a loan or
other extension of credit which satis-
fies the requirements of section
414(c)(1) of the Act or the employer real
property is leased to the employer pur-
suant to a lease which satisfies the re-
quirements of section 414(c)(2) of the
Act.

[42 FR 47201, Sept. 20, 1977; 42 FR 59842, Nov.
22, 1977]

§ 2550.407a–2 Limitation with respect
to the acquisition of qualifying em-
ployer securities and qualifying em-
ployer real property.

(a) In general. Section 407(a)(2) of the
Employee Retirement Income Security
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Act of 1974 (the Act) provides that a
plan may not acquire any qualifying
employer security or qualifying em-
ployer real property, if immediately
after such acquisition the aggregate
fair market value of qualifying em-
ployer securities and qualifying em-
ployer real property held by the plan
exceeds 10 percent of the fair market
value of the assets of the plan.

(b) Acquisition. For pusposes of sec-
tion 407(a) of the Act, an acquisition by
a plan of qualifying employer securi-
ties or qualifying employer real prop-
erty shall include, but not be limited
to, an acquisition by purchase, by the
exchange of plan assets, by the exercise
of warrants or rights, by the conver-
sion of a security (except any acquisi-
tion pursuant to a conversion exempt
under section 408(b)(7) of the Act), by
default of a loan where the qualifying
employer security or qualifying em-
ployer real property was security for
the loan, or by the contribution of such
securities or real property to the plan.
However, an acquisition of a security
shall not be deemed to have occured if
a plan acquires the security as a result
of a stock dividend or stock split.

(c) Fair market value—Indebtedness in-
curred in connection with the acquisition
of a plan asset. In determining whether
a plan is in compliance with the limi-
tation on the acquisition of qualifying
employer securities and qualifying em-
ployer real property in section
407(a)(2), the limitation on the holding
of qualifying employer securities and
qualifying employer real property in
section 407(a)(3) and § 2550.407a–3 there-
under, and the requirement regarding
the disposition of employer securities
and employer real property in section
407(a)(4) and § 2550.407a–4 thereunder,
the fair market value of total plan as-
sets shall be the fair market value of
such assets less the unpaid amount of:

(1) Any indebtedness incurred by the
plan in acquiring such assets;

(2) Any indebtedness incurred before
the acquisition of such assets if such
indebtedness would not have been in-
curred but for such acquisition; and

(3) Any indebtedness incurred after
the acquisition of such assets if such
indebtedness would not have been in-
curred but for such acquisition and the
incurrence of such indebtedness was

reasonably foreseeable at the time of
such acquisition. However, the fair
market value of qualifying employer
securities and qualifying employer real
property shall be the fair market value
of such assets without any reduction
for the unpaid amount of any indebted-
ness incurred by the plan in connection
with the acquisition of such employer
securities and employer real property.

(d) Examples. (1) Plan assets have a
fair market value of $100,000. The plan
has no liabilities other than liabilities
for vested benefits of participants and
does not own any employer securities
or employer real property. The plan
proposes to acquire qualifying em-
ployer securities with a fair market
value of $10,000 by paying $1,000 in cash
and borrowing $9,000. The fair market
value of plan assets would be $100,000
($100,000 of plan assets less $1,000 cash
payment plus $10,000 of employer secu-
rities less $9,000 indebtedness), the fair
market value of the qualifying em-
ployer securities would be $10,000,
which is 10 percent of the fair market
value of plan assets. Accordingly, the
acquisition would not contravene sec-
tion 407(a).

(2) Plan assets have a fair market
value of $100,000. The plan has liabil-
ities of $20,000 which were incurred in
connection with the acquisition of
those assets, and does not own any em-
ployer securities or employer real
property. The plan proposes to pay
cash for qualifying employer securities
with a fair market value of $10,000. The
fair market value of plan assets would
be $80,000 ($100,000 of plan assets less
$10,000 cash payment plus $10,000 of em-
ployer securities less $20,000 indebted-
ness), the fair market value of the
qualifying employer securities would
be $10,000, which is 12.5 percent of the
fair market value of plan assets. Ac-
cordingly, the acquisition would con-
travene section 407(a).

[42 FR 47201, Sept. 20, 1977]

§ 2550.407d–5 Definition of the term
‘‘qualifying employer security’’.

(a) In general. For purposes of this
section and section 407(d)(5) of the Em-
ployee Retirement Income Security
Act of 1974 (the Act), the term ‘‘quali-
fying employer security’’ means an em-
ployer security which is:
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(1) Stock; or
(2) A marketable obligation, as de-

fined in paragraph (b) of this section
and section 407(e) of the Act.

(b) For purposes of paragraph (a)(2) of
this section and section 407(d)(5) of the
Act, the term ‘‘marketable obligation’’
means a bond, debenture, note, or cer-
tificate, or other evidence of indebted-
ness (hereinafter in this paragraph re-
ferred to as ‘‘obligation’’) if:

(1) Such obligation is acquired—
(i) On the market, either—
(A) At the price of the obligation pre-

vailing on a national securities ex-
change which is registered with the Se-
curities and Exchange Commission, or

(B) If the obligation is not traded on
such a national securities exchange, at
a price not less favorable to the plan
than the offering price for the obliga-
tion as established by current bid and
asked prices quoted by persons inde-
pendent of the issuer;

(ii) From an underwriter, at a price—
(A) Not in excess of the public offer-

ing price for the obligation as set forth
in a prospectus or offering circular
filed with the Securities and Exchange
Commission, and

(B) At which a substantial portion of
the same issue is acquired by persons
independent of the issuer; or

(iii) Directly from the issuer at a
price not less favorable to the plan
than the price paid currently for a sub-
stantial portion of the same issue by
persons independent of the issuer;

(2) Immediately following acquisition
of such obligation,

(i) Not more than 25 percent of the
aggregate amount of obligations issued
in such issue and outstanding at the
time of acquisition is held by the plan,
and

(ii) At least 50 percent of the aggre-
gate amount referred to in paragraph
(A) is held by persons independent of
the issuer; and

(3) Immediately following acquisition
of the obligation, not more than 25 per-
cent of the assets of the plan is in-
vested in obligations of the employer
or an affiliate of the employer.

[42 FR 44388, Sept. 2, 1977]

§ 2550.407d–6 Definition of the term
‘‘employee stock ownership plan’’.

(a) In general—(1) Type of plan. To be
an ‘‘ESOP’’ (employee stock ownership
plan), a plan described in section
407(d)(6)(A) of the Employee Retire-
ment Income Security Act of 1974 (the
Act) must meet the requirements of
this section. See section 407(d)(6)(B).

(2) Designation as ESOP. To be an
ESOP, a plan must be formally des-
ignated as such in the plan document.

(3) Retroactive amendment. A plan
meets the requirements of this section
as of the date that it is designated as
an ESOP if it is amended retroactively
to meet, and in fact does meet, such re-
quirements at any of the following
times:

(i) 12 months after the date on which
the plan is designated as an ESOP;

(ii) 90 days after a determination let-
ter is issued with respect to the quali-
fication of the plan as an ESOP under
this section, but only if the determina-
tion is requested by the date in para-
graph (a)(3)(i) of this section; or

(iii) A later date approved by the In-
ternal Revenue Service district direc-
tor.

(4) Addition to other plan. An ESOP
may form a portion of a plan the bal-
ance of which includes a qualified pen-
sion, profit-sharing, or stock bonus
plan which is not an ESOP. A reference
to an ESOP includes an ESOP that
forms a portion of another plan.

(5) Conversion of existing plan to an
ESOP. If an existing pension, profit-
sharing, or stock bonus plan is con-
verted into an ESOP, the requirements
of section 404 of the Act, relating to fi-
duciary duties, and section 401(a) of the
Internal Revenue Code (the Code), re-
lating to requirements for plans estab-
lished for the exclusive benefit of em-
ployees, apply to such conversion. A
conversion may constitute a termi-
nation of an existing plan. For defini-
tion of a termination, see the regula-
tions under section 411(d)(3) of the Code
and section 4041(f) of the Act.

(6) Certain arrangements barred—(i)
Buy-sell agreements. An arrangement in-
volving an ESOP that creates a put op-
tion must not provide for the issuance
of put options other than as provided
under § 2550.408b–3 (j), (k) and (l). Also,
an ESOP must not otherwise obligate
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itself to acquire securities from a par-
ticular security holder at an indefinite
time determined upon the happening of
an event such as the death of the hold-
er.

(b) Plan designed to invest primarily in
qualifying employer securities. A plan
constitutes an ESOP only if the plan
specifically states that it is designed to
invest primarily in qualifying em-
ployer securities. Thus, a stock bonus
plan or a money purchase pension plan
constituting an ESOP may invest part
of its assets in other than qualifying
employer securities. Such plan will be
treated the same as other stock bonus
plans or money purchase pension plans
qualified under section 401(a) of the
Code with respect to those invest-
ments.

(c) Regulations of the Secretary of the
Treasury. A plan constitutes an ESOP
for a plan year only if it meets such
other requirements as the Secretary of
the Treasury may prescribe by regula-
tion under section 4975(e)(7) of the
Code. (See 26 CFR 54.4975–11).

[42 FR 44388, Sept. 2, 1977]

§ 2550.408b–1 General statutory ex-
emption for loans to plan partici-
pants and beneficiaries who are
parties in interest with respect to
the plan.

(a)(1) In general. Section 408(b)(1) of
the Employee Retirement Income Se-
curity Act of 1974 (the Act or ERISA)
exempts from the prohibitions of sec-
tion 406(a), 406(b)(1) and 406(b)(2) loans
by a plan to parties in interest who are
participants or beneficiaries of the
plan, provided that such loans:

(i) Are available to all such partici-
pants and beneficiaries on a reasonably
equivalent basis;

(ii) Are not made available to highly
compensated employees, officers or
shareholders in an amount greater
than the amount made available to
other employees;

(iii) Are made in accordance with
specific provisions regarding such loans
set forth in the plan;

(iv) Bear a reasonable rate of inter-
est; and

(v) Are adequately secured.
The Internal Revenue Code (the Code)
contains parallel provisions to section
408(b)(1) of the Act. Effective, Decem-

ber 31, 1978, section 102 of Reorganiza-
tion Plan No. 4 of 1978 (43 FR 47713, Oc-
tober 17, 1978) transferred the authority
of the Secretary of the Treasury to
promulgate regulations of the type
published herein to the Secretary of
Labor. Therefore, all references herein
to section 408(b)(1) of the Act should be
read to include reference to the par-
allel provisions of section 4975(d)(1) of
the Code.
Section 1114(b)(15)(B) of the Tax Re-
form Act of 1986 amended section
408(b)(1)(B) of ERISA by deleting the
phrase ‘‘highly compensated employ-
ees, officers or shareholders’’ and sub-
stituting the phrase ‘‘highly com-
pensated employees (within the mean-
ing of section 414(q) of the Internal
Revenue Code of 1986).’’ Thus, for plans
with participant loan programs which
are subject to the amended section
408(b)(1)(B), the requirements of this
regulation should be read to conform
with the amendment.

(2) Scope. Section 408(b)(1) of the Act
does not contain an exemption from
acts described in section 406(b)(3) of the
Act (prohibiting fiduciaries from re-
ceiving consideration for their own per-
sonal account from any party dealing
with a plan in connection with a trans-
action involving plan assets). If a loan
from a plan to a participant who is a
party in interest with respect to that
plan involves an act described in sec-
tion 406(b)(3), such an act constitutes a
separate transaction which is not ex-
empt under section 408(b)(1) of the Act.
The provisions of section 408(b)(1) are
further limited by section 408(d) of the
Act (relating to transactions with
owner-employees and related persons).

(3) Loans. (i) Section 408(b)(1) of the
Act provides relief from the prohibi-
tions of section 406(a), 406(b)(1) and
406(b)(2) for the making of a partici-
pant loan. The term ‘‘participant loan’’
refers to a loan which is arranged and
approved by the fiduciary administer-
ing the loan program primarily in the
interest of the participant and which
otherwise satisfies the criteria set
forth in section 408(b)(1) of the Act.
The existence of a participant loan or
participant loan program will be deter-
mined upon consideration of all rel-
evant facts and circumstances. Thus,
for example, the mere presence of a
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loan document appearing to satisfy the
requirements of section 408(b)(1) will
not be dispositive of whether a partici-
pant loan exists where the subsequent
administration of the loan indicates
that the parties to the loan agreement
did not intend the loan to be repaid.
Moreover, a loan program containing a
precondition designed to benefit a
party in interest (other than the par-
ticipant) is not afforded relief by sec-
tion 408(b)(1) or this regulation. In this
regard, section 408(b)(1) recognizes that
a program of participant loans, like
other plan investments, must be pru-
dently established and administered
for the exclusive purpose of providing
benefits to participants and bene-
ficiaries of the plan.

(ii) For the purpose of this regula-
tion, the term ‘‘loan’’ will include any
renewal or modification of an existing
loan agreement, provided that, at the
time of each such renewal or modifica-
tion, the requirements of section
408(b)(1) and this regulation are met.

(4) Examples. The following examples
illustrate the provisions of § 2550.408b–
1(a).

Example (1): T, a trustee of plan P, has ex-
clusive discretion over the management and
disposition of plan assets. As a result, T is a
fiduciary with respect to P under section
3(21)(A) of the Act and a party in interest
with respect to P pursuant to section 3(14)(A)
of the Act. T is also a participant in P.
Among T’s duties as fiduciary is the admin-
istration of a participant loan program
which meets the requirements of section
408(b)(1) of the Act. Pursuant to strict objec-
tive criteria stated under the program, T,
who participates in all loan decisions, re-
ceives a loan on the same terms as other par-
ticipants. Although the exercise of T’s dis-
cretion on behalf of himself may constitute
an act of self-dealing described in section
406(b)(1), section 408(b)(1) provides an exemp-
tion from section 406(b)(1). As a result, the
loan from P to T would be exempt under sec-
tion 408(b)(1), provided the conditions of that
section are otherwise satisfied.

Example (2): P is a plan covering all the em-
ployees of E, the employer who established
and maintained P. F is a fiduciary with re-
spect to P and an officer of E. The plan docu-
ments governing P give F the authority to
establish a participant loan program in ac-
cordance with section 408(b)(1) of the Act.
Pursuant to an arrangement with E, F estab-
lishes such a program but limits the use of
loan funds to investments in a limited part-
nership which is established and maintained

by E as general partner. Under these facts,
the loan program and any loans made pursu-
ant to this program are outside the scope of
relief provided by section 408(b)(1) because
the loan program is designed to operate for
the benefit of E. Under the circumstances de-
scribed, the diversion of plan assets for E’s
benefit would also violate sections 403(c)(1)
and 404(a) of the Act.

Example (3): Assume the same facts as in
Example 2, above, except that F does not
limit the use of loan funds. However, E pres-
sures his employees to borrow funds under
P’s participant loan program and then reloan
the loan proceeds to E. F, unaware of E’s ac-
tivities, arranges and approves the loans. If
the loans meet all the conditions of section
408(b)(1), such loans will be exempt under
that section. However, E’s activities would
cause the entire transaction to be viewed as
an indirect transfer of plan assets between P
and E, who is a party in interest with respect
to P, but not the participant borrowing from
P. By coercing the employees to engage in
loan transactions for its benefit, E has en-
gaged in separate transactions that are not
exempt under section 408(b)(1). Accordingly,
E would be liable for the payment of excise
taxes under section 4975 of the Code.

Example (4): Assume the same facts as in
Example 2, above, except that, in return for
structuring and administering the loan pro-
gram as indicated, E agrees to pay F an
amount equal to 10 percent of the funds
loaned under the program. Such a payment
would result in a separate transaction not
covered by section 408(b)(1). This transaction
would be prohibited under section 406(b)(3)
since F would be receiving consideration
from a party in connection with a trans-
action involving plan assets.

Example (5): F is a fiduciary with respect to
plan P. D is a party in interest with respect
to plan P. Section 406(a)(1)(B) of the Act
would prohibit F from causing P to lend
money to D. However, F enters into an
agreement with Z, a plan participant, where-
by F will cause P to make a participant loan
to Z with the express understanding that Z
will subsequently lend the loan proceeds to
D. An examination of Z’s credit standing in-
dicates that he is not creditworthy and
would not, under normal circumstances, re-
ceive a loan under the conditions established
by the participant loan program. F’s decision
to approve the participant loan to Z on the
basis of Z’s prior agreement to lend the
money to D violates the exclusive purpose
requirements of sections 403(c) and 404(a). In
effect, the entire transaction is viewed as an
indirect transfer of plan assets between P
and D, and not a loan to a participant ex-
empt under section 408(b)(1). Z’s lack of cred-
it standing would also cause the transaction
to fail under section 408(b)(1)(A) of the Act.

Example (6): F is a fiduciary with respect to
Plan P. Z is a plan participant. Z and D are
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both parties in interest with respect to P. F
approves a participant loan to Z in accord-
ance with the conditions established under
the participant loan program. Upon receipt
of the loan, Z intends to lend the money to
D. If F has approved this loan solely upon
consideration of those factors which would
be considered in a normal commercial set-
ting by an entity in the business of making
comparable loans, Z’s subsequent use of the
loan proceeds will not affect the determina-
tion of whether loans under P’s program sat-
isfy the conditions of section 408(b)(1).

Example (7): A is the trustee of a small in-
dividual account plan. D, the president of the
plan sponsor, is also a participant in the
plan. Pursuant to a participant loan program
meeting the requirements of section
408(b)(1), D applies for a loan to be secured by
a parcel of real property. D does not intend
to repay the loan; rather, upon eventual de-
fault, he will permit the property to be fore-
closed upon and transferred to the plan in
discharge of his legal obligation to repay the
loan. A, aware of D’s intention, approves the
loan. D fails to make two consecutive quar-
terly payments of principal and interest
under the note evidencing the loan thereby
placing the loan in default. The plan then ac-
quires the real property upon foreclosure.
Such facts and circumstances indicate that
the payment of money from the plan to D
was not a participant loan eligible for the re-
lief afforded by section 408(b)(1). In effect,
this transaction is a prohibited sale or ex-
change of property between a plan and a
party in interest from the time D receives
the money.

Example (8): Plan P establishes a partici-
pant loan program. All loans are subject to
the condition that the borrowed funds must
be used to finance home purchases. Interest
rates on the loans are the same as those
charged by a local savings and loan associa-
tion under similar circumstances. A loan by
P to a participant to finance a home pur-
chase would be subject to the relief provided
by section 408(b)(1) provided that the condi-
tions of 408(b)(1) are met. A participant loan
program which is established to make loans
for certain stated purposes (e.g., hardship,
college tuition, home purchases, etc.) but
which is not otherwise designed to benefit
parties in interest (other than plan partici-
pants) would not, in itself, cause such pro-
gram to be ineligible for the relief provided
by section 408(b)(1). However, fiduciaries are
cautioned that operation of a loan program
with limitations may result in loans not
being made available to all participants and
beneficiaries on a reasonably equivalent
basis.

(b) Reasonably equivalent basis. (1)
Loans will not be considered to have
been made available to participants

and beneficiaries on a reasonably
equivalent basis unless:

(i) Such loans are available to all
plan participants and beneficiaries
without regard to any individual’s
race, color, religion, sex, age or na-
tional origin;

(ii) In making such loans, consider-
ation has been given only to those fac-
tors which would be considered in a
normal commercial setting by an en-
tity in the business of making similar
types of loans. Such factors may in-
clude the applicant’s creditworthiness
and financial need; and

(iii) An evaluation of all relevant
facts and circumstances indicates that,
in actual practice, loans are not unrea-
sonably withheld from any applicant.

(2) A participant loan program will
not fail the requirement of paragraph
(b)(1) of this section or § 2550.408b–1(c) if
the program establishes a minimum
loan amount of up to $1,000, provided
that the loans granted meet the re-
quirements of § 2550.408b–1(f).

(3) Examples. The following examples
illustrate the provisions of § 2550.408b–
1(b)(1):

Example (1): T, a trustee of plan P, has ex-
clusive discretion over the management and
disposition of plan assets. T’s duties include
the administration of a participant loan pro-
gram which meets the requirements of sec-
tion 408(b)(1) of the Act. T receives a partici-
pant loan at a lower interest rate than the
rate made available to other plan partici-
pants of similar financial condition or cred-
itworthiness with similar security. The loan
by P to T would not be covered by the relief
provided by section 408(b)(1) because loans
under P’s program are not available to all
plan participants on a reasonably equivalent
basis.

Example (2): Same facts as in example 1, ex-
cept that T is a member of a committee of
trustees responsible for approving partici-
pant loans. T pressures the committee to
refuse loans to other qualified participants
in order to assure that the assets allocated
to the participant loan program would be
available for a loan by P to T. The loan by
P to T would not be covered by the relief
provided by section 408(b)(1) since partici-
pant loans have not been made available to
all participants and beneficiaries on a rea-
sonably equivalent basis.

Example (3): T is the trustee of plan P,
which covers the employees of E. A, B and C
are employees of E, participants in P, and
friends of T. The documents governing P pro-
vide that T, in his discretion, may establish
a participant loan program meeting certain

VerDate 18<JAN>13 02:15 Aug 12, 1998 Jkt 179115 PO 00000 Frm 00449 Fmt 8010 Sfmt 8010 Y:\SGML\179115T.XXX 179115t PsN: 179115T



456

29 CFR Ch. XXV (7–1–98 Edition) § 2550.408b–1

specified criteria. T institutes such a pro-
gram and tells A, B and C of his decision. Be-
fore T is able to notify P’s other participants
and beneficiaries of the loan program, A, B,
and C file loan applications which, if ap-
proved, will use up substantially all of the
funds set aside for the loan program. Ap-
proval of these applications by T would rep-
resent facts and circumstances showing that
loans under P’s program are not available to
all participants and beneficiaries on a rea-
sonably equivalent basis.

(c) Highly compensated employees. (1)
Loans will not be considered to be
made available to highly compensated
employees, officers or shareholders in
an amount greater than the amount
made available to other employees if,
upon consideration of all relevant facts
and circumstances, the program does
not operate to exclude large numbers
of plan participants from receiving
loans under the program.

(2) A participant loan program will
not fail to meet the requirement in
paragraph (c)(1), of this section, merely
because the plan documents specifi-
cally governing such loans set forth ei-
ther (i) a maximum dollar limitation,
or (ii) a maximum percentage of vested
accrued benefit which no loan may ex-
ceed.

(3) If the second alternative in para-
graph (c)(2) of this section (maximum
percentage of vested accrued benefit) is
chosen, a loan program will not fail to
meet this requirement solely because
maximum loan amounts will vary di-
rectly with the size of the participant’s
accrued benefit.

(4) Examples. The following examples
illustrate the provisions of § 2550.408b–
1(c).

Example (1): The documents governing plan
P provide for the establishment of a partici-
pant loan program in which the amount of
any loan under the program (when added to
the outstanding balances of any other loans
under the program to the same participant)
does not exceed the lesser of (i) $50,000, or (ii)
one-half of the present value of that partici-
pant’s vested accrued benefit under the plan
(but not less than $10,000). P’s participant
loan program does not fail to meet the re-
quirement in section 408(b)(1)(B) of the Act,
and would be covered by the relief provided
by section 408(b)(1) if the other conditions of
that section are met.

Example (2): The documents governing plan
T provide for the establishment of a partici-
pant loan program in which the minimum
loan amount would be $25,000. The docu-

ments also require that the only security ac-
ceptable under the program would be the
participant’s vested accrued benefit. A, the
plan fiduciary administering the loan pro-
gram, finds that because of the restrictions
in the plan documents only 20 percent of the
plan participants, all of whom earn in excess
of $75,000 a year, would meet the threshold
qualifications for a loan. Most of these par-
ticipants are high-level supervisors or cor-
porate officers. Based on these facts, it ap-
pears that loans under the program would be
made available to highly compensated em-
ployees in an amount greater than the
amount made available to other employees.
As a result, the loan program would fail to
meet the requirement in section 408(b)(1)(B)
of the Act and would not be covered by the
relief provided in section 408(b)(1).

(d) Specific plan provisions. For the
purpose of section 408(b)(1) and this
regulation, the Department will con-
sider that participant loans granted or
renewed at any time prior to the last
day of the first plan year beginning on
or after January 1, 1989, are made in
accordance with specific provisions re-
garding such loans set forth in the plan
if:

(1) The plan provisions regarding
such loans contain (at a minimum) an
explicit authorization for the plan fidu-
ciary responsible for investing plan as-
sets to establish a participant loan pro-
gram; and

(2) For participant loans granted or
renewed on or after the last day of the
first plan year beginning on or after
January 1, 1989, the participant loan
program which is contained in the plan
or in a written document forming part
of the plan includes, but need not be
limited to, the following:

(i) The identity of the person or posi-
tions authorized to administer the par-
ticipant loan program;

(ii) A procedure for applying for
loans;

(iii) The basis on which loans will be
approved or denied;

(iv) Limitations (if any) on the types
and amount of loans offered;

(v) The procedure under the program
for determining a reasonable rate of in-
terest;

(vi) The types of collateral which
may secure a participant loan; and

(vii) The events constituting default
and the steps that will be taken to pre-
serve plan assets in the event of such
default.
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Example (1): Plan P authorizes the trustee
to establish a participant loan program in
accordance with section 408(b)(1) of the Act.
Pursuant to this explicit authority, the
trustee establishes a written program which
contains all of the information required by
§ 2550.408b–1(d)(2). Loans made pursuant to
this authorization and the written loan pro-
gram will not fail under section 408(b)(1)(C)
of the Act merely because the specific provi-
sions regarding such loans are contained in a
separate document forming part of the plan.
The specific provisions describing the loan
program, whether contained in the plan or in
a written document forming part of a plan,
do affect the rights and obligations of the
participants and beneficiaries under the plan
and, therefore, must in accordance with sec-
tion 102(a)(1) of the Act, be disclosed in the
plan’s summary plan description.

(e) Reasonable rate of interest. A loan
will be considered to bear a reasonable
rate of interest if such loan provides
the plan with a return commensurate
with the interest rates charged by per-
sons in the business of lending money
for loans which would be made under
similar circumstances.

Example (1): Plan P makes a participant
loan to A at the fixed interest rate of 8% for
5 years. The trustees, prior to making the
loan, contacted two local banks to determine
under what terms the banks would make a
similar loan taking into account A’s credit-
worthiness and the collateral offered. One
bank would charge a variable rate of 10% ad-
justed monthly for a similar loan. The other
bank would charge a fixed rate of 12% under
similar circumstances. Under these facts, the
loan to A would not bear a reasonable rate of
interest because the loan did not provide P
with a return commensurate with interest
rates charged by persons in the business of
lending money for loans which would be
made under similar circumstances. As a re-
sult, the loan would fail to meet the require-
ments of section 408(b)(1)(D) and would not
be covered by the relief provided by section
408(b)(1) of the Act.

Example (2): Pursuant to the provisions of
plan P’s participant loan program, T, the
trustee of P, approves a loan to M, a partici-
pant and party in interest with respect to P.
At the time of execution, the loan meets all
of the requirements of section 408(b)(1) of the
Act. The loan agreement provides that at the
end of two years M must pay the remaining
balance in full or the parties may renew for
an additional two year period. At the end of
the initial two year period, the parties agree
to renew the loan for an additional two
years. At the time of renewal, however, A
fails to adjust the interest rate charged on
the loan in order to reflect current economic
conditions. As a result, the interest rate on

the renewal fails to provide a ‘‘reasonable
rate of interest’’ as required by section
408(b)(1)(D) of the Act. Under such cir-
cumstances, the loan would not be exempt
under section 408(b)(1) of the Act from the
time of renewal.

Example (3): The documents governing plan
P’s participant loan program provide that
loans must bear an interest rate no higher
than the maximum interest rate permitted
under State X’s usury law. Pursuant to the
loan program, P makes a participant loan to
A, a plan participant, at a time when the in-
terest rates charged by financial institutions
in the community (not subject to the usury
limit) for similar loans are higher than the
usury limit. Under these circumstances, the
loan would not bear a reasonable rate of in-
terest because the loan does not provide P
with a return commensurate with the inter-
est rates charged by persons in the business
of lending money under similar cir-
cumstances. In addition, participant loans
that are artificially limited to the maximum
usury ceiling then prevailing call into ques-
tion the status of such loans under sections
403(c) and 404(a) where higher yielding com-
parable investment opportunities are avail-
able to the plan.

(f) Adequate security. (1) A loan will be
considered to be adequately secured if
the security posted for such loan is
something in addition to and support-
ing a promise to pay, which is so
pledged to the plan that it may be sold,
foreclosed upon, or otherwise disposed
of upon default of repayment of the
loan, the value and liquidity of which
security is such that it may reasonably
be anticipated that loss of principal or
interest will not result from the loan.
The adequacy of such security will be
determined in light of the type and
amount of security which would be re-
quired in the case of an otherwise iden-
tical transaction in a normal commer-
cial setting between unrelated parties
on arm’s-length terms. A participant’s
vested accrued benefit under a plan
may be used as security for a partici-
pant loan to the extent of the plan’s
ability to satisfy the participant’s out-
standing obligation in the event of de-
fault.

(2) For purposes of this paragraph,
(i) No more than 50% of the present

value of a participant’s vested accrued
benefit may be considered by a plan as
security for the outstanding balance of
all plan loans made to that participant;

(ii) A plan will be in compliance with
paragraph (f)(2)(i) of this section if,
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with respect to any participant, it
meets the provisions of paragraph
(f)(2)(i) of this section immediately
after the origination of each partici-
pant loan secured in whole or in part
by that participant’s vested accrued
benefit; and

(iii) Any loan secured in whole or in
part by a portion of a participant’s
vested accrued benefit must also meet
the requirements of paragraph (f)(1) of
this section.

(g) Effective date. This section is ef-
fective for all participant loans grant-
ed or renewed after October 18, 1989, ex-
cept with respect to paragraph (d)(2) of
this section relating to specific plan
provisions. Paragraph (d)(2) of this sec-
tion is effective for participant loans
granted or renewed on or after the last
day of the first plan year beginning on
or after January 1, 1989.

(Approved by the Office of Management and
Budget under control number 1210–0076)

[54 FR 30528, July 20, 1989]

§ 2550.408b–2 General statutory ex-
emption for services or office space.

(a) In general. Section 408(b)(2) of the
Employee Retirement Income Security
Act of 1974 (the Act) exempts from the
prohibitions of section 406(a) of the Act
payment by a plan to a party in inter-
est, including a fiduciary, for office
space or any service (or a combination
of services) if:

(1) Such office space or service is nec-
essary for the establishment or oper-
ation of the plan;

(2) Such office space or service is fur-
nished under a contract or arrange-
ment which is reasonable; and

(3) No more than reasonable com-
pensation is paid for such office space
or service.
However, section 408(b)(2) does not con-
tain an exemption from acts described
in section 406(b)(1) of the Act (relating
to fiduciaries dealing with the assets of
plans in their own interest or for their
own account), section 406(b)(2) of the
Act (relating to fiduciaries in their in-
dividual or in any other capacity act-
ing in any transaction involving the
plan on behalf of a party (or represent-
ing a party) whose interests are ad-
verse to the interests of the plan or the
interests of its participants or bene-

ficiaries) or section 406(b)(3) of the Act
(relating to fiduciaries receiving con-
sideration for their own personal ac-
count from any party dealing with a
plan in connection with a transaction
involving the assets of the plan). Such
acts are separate transactions not de-
scribed in section 408(b)(2). See
§ 2250.408b–2 (e) and (f) for guidance as
to whether transactions relating to the
furnishing of office space or services by
fiduciaries to plans involve acts de-
scribed in section 406(b)(1) of the Act.
Section 408(b)(2) of the Act does not
contain an exemption from other provi-
sions of the Act, such as section 404, or
other provisions of law which may im-
pose requirements or restrictions relat-
ing to the transactions which are ex-
empt under section 408(b)(2). See, for
example, section 401 of the Internal
Revenue Code of 1954. The provisions of
section 408(b)(2) of the Act are further
limited by section 408(d) of the Act (re-
lating to transactions with owner-em-
ployees and related persons).

(b) Necessary service. A service is nec-
essary for the establishment or oper-
ation of a plan within the meaning of
section 408(b)(2) of the Act and
§ 2550.408b–2(a)(1) if the service is appro-
priate and helpful to the plan obtaining
the service in carrying out the pur-
poses for which the plan is established
or maintained. A person providing such
a service to a plan (or a person who is
a party in interest solely by reason of
a relationship to such a service pro-
vider described in section 3(14)(F), (G),
(H), or (I) of the Act) may furnish
goods which are necessary for the es-
tablishment or operation of the plan in
the course of, and incidental to, the
furnishing of such service to the plan.

(c) Reasonable contract or arrangement.
No contract or arrangement is reason-
able within the meaning of section
408(b)(2) of the Act and § 2550.408b–
2(a)(2) if it does not permit termination
by the plan without penalty to the plan
on reasonably short notice under the
circumstances to prevent the plan from
becoming locked into an arrangement
that has become disadvantageous. A
long-term lease which may be termi-
nated prior to its expiration (without
penalty to the plan) on reasonably
short notice under the circumstances is
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not generally an unreasonable arrange-
ment merely because of its long term.
A provision in a contract or other ar-
rangement which reasonably com-
pensates the service provider or lessor
for loss upon early termination of the
contract, arrangement or lease is not a
penalty. For example, a minimal fee in
a service contract which is charged to
allow recoupment of reasonable start-
up costs is not a penalty. Similary, a
provision in a lease for a termination
fee that covers reasonably foreseeable
expenses related to the vacancy and re-
letting of the office space upon early
termination of the lease is not a pen-
alty. Such a provision does not reason-
ably compensate for loss if it provides
for payment in excess of actual loss or
if it fails to require mitigation of dam-
ages.

(d) Reasonable compensation. Section
408(b)(2) of the Act and § 2550.408b–
2(a)(3) permit a plan to pay a party in
interest reasonable compensation for
the provision of office space or services
described in section 408(b)(2). Section
2550.408c–2 of these regulations con-
tains provisions relating to what con-
stitutes reasonable compensation for
the provision of services.

(e) Transactions with fiduciaries—(1) In
general. If the furnishing of office space
or a service involves an act described
in section 406(b) of the Act (relating to
acts involving conflicts of interest by
fiduciaries), such an act constitutes a
separate transaction which is not ex-
empt under section 408(b)(2) of the Act.
The prohibitions of section 406(b) sup-
plement the other prohibitions of sec-
tion 406(a) of the Act by imposing on
parties in interest who are fiduciaries a
duty of undivided loyalty to the plans
for which they act. These prohibitions
are imposed upon fiduciaries to deter
them from exercising the authority,
control, or responsibility which makes
such persons fiduciaries when they
have interests which may conflict with
the interests of the plans for which
they act. In such cases, the fiduciaries
have interests in the transactions
which may affect the exercise of their
best judgment as fiduciaries. Thus, a fi-
duciary may not use the authority,
control, or responsibility which makes
such person a fiduciary to cause a plan
to pay an additional fee to such fidu-

ciary (or to a person in which such fi-
duciary has an interest which may af-
fect the exercise of such fiduciary’s
best judgment as a fiduciary) to pro-
vide a service. Nor may a fiduciary use
such authority, control, or responsibil-
ity to cause a plan to enter into a
transaction involving plan assets
whereby such fiduciary (or a person in
which such fiduciary has an interest
which may affect the exercise of such
fiduciary’s best judgment as a fidu-
ciary) will receive consideration from a
third party in connection with such
transaction. A person in which a fidu-
ciary has an interest which may affect
the exercise of such fiduciary’s best
judgment as a fiduciary includes, for
example, a person who is a party in in-
terest by reason of a relationship to
such fiduciary described in section
3(14)(E), (F), (G), (H), or (I).

(2) Transactions not described in section
406(b)(1). A fiduciary does not engage in
an act described in section 406(b)(1) of
the Act if the fiduciary does not use
any of the authority, control or respon-
sibility which makes such person a fi-
duciary to cause a plan to pay addi-
tional fees for a service furnished by
such fiduciary or to pay a fee for a
service furnished by a person in which
such fiduciary has an interest which
may affect the exercise of such fidu-
ciary’s best judgment as a fiduciary.
This may occur, for example, when one
fiduciary is retained on behalf of a plan
by a second fiduciary to provide a serv-
ice for an additional fee. However, be-
cause the authority, control or respon-
sibility which makes a person a fidu-
ciary may be exercised ‘‘in effect’’ as
well as in form, mere approval of the
transaction by a second fiduciary does
not mean that the first fiduciary has
not used any of the authority, control
or responsibility which makes such
person a fiduciary to cause the plan to
pay the first fiduciary an additional fee
for a service. See paragraph (f) of this
section.

(3) Services without compensation. If a
fiduciary provides services to a plan
without the receipt of compensation or
other consideration (other than reim-
bursement of direct expenses properly
and actually incurred in the perform-
ance of such services within the mean-
ing of § 2550.408c–2(b)(3)), the provision
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of such services does not, in and of
itself, constitute an act described in
section 406(b) of the Act. The allowance
of a deduction to an employer under
section 162 or 212 of the Code for the ex-
pense incurred in furnishing office
space or services to a plan established
or maintained by such employer does
not constitute compensation or other
consideration.

(f) Examples. The provisions of
§ 2550.408b–2(e) may be illustrated by
the following examples.

Example (1). E, an employer whose employ-
ees are covered by plan P, is a fiduciary of P.
I is a professional investment adviser in
which E has no interest which may affect the
exercise of E’s best judgment as a fiduciary.
E causes P to retain I to provide certain
kinds of investment advisory services of a
type which causes I to be a fiduciary of P
under section 3(21)(A)(ii) of the Act. there-
after, I proposes to perform for additional
fees portfolio evaluation services in addition
to the services currently provided. The pro-
vision of such services is arranged by I and
approved on behalf of the plan by E. I has not
engaged in an act described in section
406(b)(1) of the Act, because I did not use any
of the authority, control or responsibility
which makes I a fiduciary (the provision of
investment advisory services) to cause the
plan to pay I additional fees for the provision
of the portfolio evaluation services. E has
not engaged in an act which is described in
section 406(b)(1). E, as the fiduciary who has
the responsibility to be prudent in his selec-
tion and retention of I and the other invest-
ment advisers of the plan, has an interest in
the purchase by the plan of portfolio evalua-
tion services. However, such an interest is
not an interest which may affect the exercise
of E’s best judgment as a fiduciary.

Example (2). D, a trustee of plan P with dis-
cretion over the management and disposition
of plan assets, relies on the advice of C, a
consultant to P, as to the investment of plan
assets, thereby making C a fiduciary of the
plan. On January 1, 1978, C recommends to D
that the plan purchase an insurance policy
from U, an insurance company which is not
a party in interest with respect to P. C thor-
oughly explains the reasons for the rec-
ommendation and makes a full disclosure
concerning the fact that C will receive a
commission from U upon the purchase of the
policy of P. D considers the recommendation
and approves the purchase of the policy by P.
C receives a commission. Under such cir-
cumstances, C has engaged in an act de-
scribed in section 406(b)(1) of the Act (as well
as sections 406(b)(2) and (3) of the Act) be-
cause C is in fact exercising the authority,
control or responsibility which makes C a fi-

duciary to cause the plan to purchase the
policy. However, the transaction is exempt
from the prohibited transaction provisions of
section 406 of the Act, if the requirements of
Prohibited Transaction Exemption 77–9 are
met.

Example (3). Assume the same facts as in
Example (2) except that the nature of C’s re-
lationship with the plan is not such that C is
a fiduciary of P. The purchase of the insur-
ance policy does not involve an act described
in section 406(b)(1) of the Act (or sections
406(b)(2) or (3) of the Act) because such sec-
tions only apply to acts by fiduciaries.

Example (4). E, an employer whose employ-
ees are covered by plan P, is a fiduciary with
respect to P. A, who is not a party in inter-
est with respect to P, persuades E that the
plan needs the services of a professional in-
vestment adviser and that A should be hired
to provide the investment advice. Accord-
ingly, E causes P to hire A to provide invest-
ment advice of the type which makes A a fi-
duciary under § 2510.3–21(c)(1)(ii)(B). Prior to
the expiration of A’s first contract with P, A
persuades E to cause P to renew A’s contract
with P to provide the same services for addi-
tional fees in view of the increased costs in
providing such services. During the period of
A’s second contract, A provides additional
investment advice services for which no ad-
ditional charge is made. Prior to the expira-
tion of A’s second contract, A persuades E to
cause P to renew his contract for additional
fees in view of the additional services A is
providing. A has not engaged in an act de-
scribed in section 406(b)(1) of the Act, be-
cause A has not used any of the authority,
control or responsibility which makes A a fi-
duciary (the provision of investment advice)
to cause the plan to pay additional fees for
A’s services.

Example (5). F, a trustee of plan P with dis-
cretion over the management and disposition
of plan assets, retains C to provide adminis-
trative services to P of the type which
makes C a fiduciary under section
3(21)(A)(iii). Thereafter, C retains F to pro-
vide for additional fees actuarial and various
kinds of administrative services in addition
to the services F is currently providing to P.
Both F and C have engaged in an act de-
scribed in section 406(b)(1) of the Act. F, re-
gardless of any intent which he may have
had at the time he retained C, has engaged in
such an act because F has, in effect, exer-
cised the authority, control or responsibility
which makes F a fiduciary to cause the plan
to pay F additional fees for the services. C,
whose continued employment by P depends
on F, has also engaged in such an act, be-
cause C has an interest in the transaction
which might affect the exercise of C’s best
judgment as a fiduciary. As a result, C has
dealt with plan assets in his own interest
under section 406(b)(1).
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Example (6). F, a fiduciary of plan P with
discretionary authority respecting the man-
agement of P, retains S, the son of F, to pro-
vide for a fee various kinds of administrative
services necessary for the operation of the
plan. F has engaged in an act described in
section 406(b)(1) of the Act because S is a per-
son in whom F has an interest which may af-
fect the exercise of F’s best judgment as a fi-
duciary. Such act is not exempt under sec-
tion 408(b)(2) of the Act irrespective of
whether the provision of the services by S is
exempt.

Example (7). T, one of the trustees of plan
P, is president of bank B. The bank proposes
to provide administrative services to P for a
fee. T physically absents himself from all
consideration of B’s proposal and does not
otherwise exercise any of the authority, con-
trol or responsibility which makes T a fidu-
ciary to cause the plan to retain B. The
other trustees decide to retain B. T has not
engaged in an act described in section
406(b)(1) of the Act. Further, the other trust-
ees have not engaged in an act described in
section 406(b)(1) merely because T is on the
board of trustees of P. This fact alone would
not make them have an interest in the trans-
action which might affect the exercise of
their best judgment as fiduciaries.

[42 FR 32390, June 24, 1977]

§ 2550.408b–3 Loans to Employee Stock
Ownership Plans.

(a) Definitions. When used in this sec-
tion, the terms listed below have the
following meanings:

(1) ESOP. The term ESOP refers to an
employee stock ownership plan that
meets the requirements of section
407(d)(6) of the Employee Retirement
Income Security Act of 1974 (the Act)
and 29 CFR 2550.407d–6. It is not syn-
onymous with ‘‘stock bonus plan.’’ A
stock bonus plan must, however, be an
ESOP to engage in an exempt loan. The
qualification of an ESOP under section
401 (a) of the Internal Revenue Code
(the Code) and 26 CFR 54.4975–11 will
not be adversely affected merely be-
cause it engages in a non-exempt loan.

(2) Loan. The term loan refers to a
loan made to an ESOP by a party in in-
terest or a loan to an ESOP which is
guaranteed by a party in interest. It
includes a direct loan of cash, a pur-
chase-money transaction, and an as-
sumption of the obligation of an ESOP.
‘‘Guarantee’’ includes an unsecured
guarantee and the use of assets of a
party in interest as collateral for a
loan, even though the use of assets

may not be a guarantee under applica-
ble state law. An amendment of a loan
in order to qualify as an exempt loan is
not a refinancing of the loan or the
making of another loan.

(3) Exempt loan. The term exempt loan
refers to a loan that satisfies the provi-
sions of this section. A ‘‘non-exempt
loan’’ is one that fails to satisfy such
provisions.

(4) Publicly traded. The term publicly
traded refers to a security that is listed
on a national securities exchange reg-
istered under section 6 of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78f)
or that is quoted on a system sponsored
by a national securities association
registered under section 15A(b) of the
Securities Exchange Act (15 U.S.C.
78o).

(5) Qualifying employer security. The
term qualifying employer security reters
to a security described in 29 CFR
2550.407d–5.

(b) Statutory exemption—(1) Scope.
Section 408(b)(3) of the Act provides an
exemption from the prohibited trans-
action provisions of sections 406(a) and
406(b)(1) of the Act (relating to fidu-
ciaries dealing with the assets of plans
in their own interest or for their own
account) and 406(b)(2) of the Act (relat-
ing to fiduciaries in their individual or
in any other capacity acting in any
transaction involving the plan on be-
half of a party (or representing a party)
whose interests are adverse to the in-
terests of the plan or the interests of
its participants or beneficiaries). Sec-
tion 408(b)(3) does not provide an ex-
emption from the prohibitions of sec-
tion 406(b)(3) of the Act (relating to fi-
duciaries receiving consideration for
their own personal account from any
party dealing with a plan in connection
with a transaction involving the in-
come or assets of the plan).

(2) Special scrutiny of transaction. The
exemption under section 408(b)(3) in-
cludes within its scope certain trans-
action in which the potential for self-
dealing by fiduciaries exists and in
which the interests of fiduciaries may
conflict with the interests of partici-
pants. To guard against these potential
abuses, the Department of Labor will
subject these transactions to special
scrutiny to ensure that they are pri-
marily for the benefit of participants
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and their beneficiaries. Although the
transactions need not be arranged and
approved by an independent fiduciary,
fiduciaries are cautioned to scru-
pulously exercise their discretion in
approving them. For example, fidu-
ciaries should be prepared to dem-
onstrate compliance with the net effect
test and the arm’s-length standard
under paragraphs (c)(2) and (3) of this
section. Also, fiduciaries should deter-
mine that the transaction is truly ar-
ranged primarily in the interest of par-
ticipants and their beneficiaries rather
than, for example, in the interest of
certain selling shareholders.

(c) Primary benefit requirements—(1) In
general. An exempt loan must be pri-
marily for the benefit of the ESOP par-
ticipants and their beneficiaries. All
the surrounding facts and cir-
cumstances, including those described
in paragraphs (c)(2) and (3) of this sec-
tion, will be considered in determining
whether such loan satisfies this re-
quirement. However, no loan will sat-
isfy such requirement unless it satis-
fies the requirements of paragraphs (d),
(e) and (f) of this section.

(2) Net effect on plan assets. At the
time that a loan is made, the interest
rate for the loan and the price of secu-
rities to be acquired with the loan pro-
ceeds should not be such that plan as-
sets might be drained off.

(3) Arm’s-length standard. The terms
of a loan, whether or not between inde-
pendent parties, must, at the time the
loan is made, be at least as favorable to
the ESOP as the terms of a comparable
loan resulting from arm‘s-length nego-
tiations between independent parties.

(d) Use of loan proceeds. The proceeds
of an exempt loan must be used, within
a reasonable time after their receipt,
by the borrowing ESOP only for any or
all of the following purposes:

(1) To acquire qualifying employer
securities.

(2) To repay such loan.
(3) To repay a prior exempt loan. A

new loan, the proceeds of which are so
used, must satisfy the provisions of
this section.
Except as provided in paragraphs (i)
and (j) of this section or as otherwise
required by applicable law, no security
acquired with the proceeds of an ex-
empt loan may be subject to a put,

call, or other option, or buy-sell or
similar arrangement while held by and
when distributed from a plan, whether
or not the plan is then ESOP.

(e) Liability and collateral of ESOP for
loan. An exempt loan must be without
recourse against the ESOP. Further-
more, the only assets of the ESOP that
may be given as collateral on an ex-
empt loan are qualifying employer se-
curities of two classes: Those acquired
with the proceeds of the exempt loan
and those that were used as collateral
on a prior exempt loan repaid with the
proceeds of the current exempt loan.
No person entitled to payment under
the exempt loan shall have any right to
assets of the ESOP other than:

(1) Collateral given for the loan,
(2) Contributions (other than con-

tributions of employer securities) that
are made under an ESOP to meet its
obligations under the loan, and

(3) Earnings attributable to such col-
lateral and the investment of such con-
tributions.
The payments made with respect to an
exempt loan by the ESOP during a plan
year must not exceed an amount equal
to the sum of such contributions and
earnings received during or prior to the
year less such payments in prior years.
Such contributions and earnings must
be accounted for separately in the
books of account of the ESOP until the
loan is repaid.

(f) Default. In the event of default
upon an exempt loan, the value of plan
assets transferred in satisfaction of the
loan must not exceed the amount of de-
fault. If the lender is a party in inter-
est, a loan must provide for a transfer
of plan assets upon default only upon
and to the extent of the failure of the
plan to meet the payment schedule of
the loan. For purposes of this para-
graph, the making of a guarantee does
not make a person a lender.

(g) Reasonable rate of interest. The in-
terest rate of a loan must not be in ex-
cess of a reasonable rate of interest.
All relevant factors will be considered
in determining a reasonable rate of in-
terest, including the amount and dura-
tion of the loan, the security and guar-
antee (if any) involved, the credit
standing of the ESOP and the guaran-
tor (if any), and the interest rate pre-
vailing for comparable loans. When
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these factors are considered, a variable
interest rate may be reasonable.

(h) Release from encumbrance—(1) Gen-
eral rule. In general, an exempt loan
must provide for the release from en-
cumbrance of plan assets used as col-
lateral for the loan under this para-
graph. For each plan year during the
duration of the loan, the number of se-
curities released must equal the num-
ber of encumbered securities held im-
mediately before release for the cur-
rent plan year multiplied by a fraction.
The numerator of the fraction is the
amount of principal and interest paid
for the year. The denominator of the
fraction is the sum of the numerator
plus the principal and interest to be
paid for all future years. See
§ 2550.408b–3(h)(4). The number of future
years under the loan must be definitely
ascertainable and must be determined
without taking into account any pos-
sible extensions or renewal periods. If
the interest rate under the loan is vari-
able, the interest to be paid in future
years must be computed by using the
interest rate applicable as of the end of
the plan year. If collateral includes
more than one class of securities, the
number of securities of each class to be
released for a plan year must be deter-
mined by applying the same fraction to
each class.

(2) Special rule. A loan will not fail to
be exempt merely because the number
of securities to be released from en-
cumbrance is determined solely with
reference to principal payments. How-
ever, if release is determined with ref-
erence to principal payments only, the
following three additional rules apply.
The first rule is that the loan must
provide for annual payments of prin-
cipal and interest at a cumulative rate
that is not less rapid at any time than
level annual payments of such amounts
for 10 years. The second rule is that in-
terest included in any payment is dis-
regarded only to the extent that it
would be determined to be interest
under standard loan amortization ta-
bles. The third rule is that subdivision
(2) is not applicable from the time that,
by reason of a renewal, extension, or
refinancing, the sum of the expired du-
ration of the exempt loan, the renewal
period, the extension period, and the

duration of a new exempt loan exceeds
10 years.

(3) Caution against plan disqualifica-
tion. Under an exempt loan, the number
of securities released from encum-
brance may vary from year to year.
The release of securities depends upon
certain employer contributions and
earnings under the ESOP. Under 26
CFR 54.4975–11(d)(2) actual allocations
to participants’ accounts are based
upon assets withdrawn from the sus-
pense account. Nevertheless, for pur-
poses of applying the limitations under
section 415 of the Code to these alloca-
tions, under 26 CFR 54.4975–11(a)(8)(ii)
contributions used by the ESOP to pay
the loan are treated as annual addi-
tions to participants’ accounts. There-
fore, particular caution must be exer-
cised to avoid exceeding the maximum
annual additions under section 415 of
the Code. At the same time, release
from encumbrance in annually varying
numbers may reflect a failure on the
part of the employer to make substan-
tial and recurring contributions to the
ESOP which will lead to loss of quali-
fication under section 401(a) of the
Code. The Internal Revenue Service
will observe closely the operation of
ESOPs that release encumbered securi-
ties in varying annual amounts, par-
ticularly those that provide for the de-
ferral of loan payments or for balloon
payments. See 26 CFR 54.4975–
7(b)(8)(iii).

(4) Illustration. The general rule under
paragraph (h)(1) of this section oper-
ates as illustrated in the following
examples:

Example. Corporation X establishes an
ESOP that borrows $750,000 from a bank. X
guarantees the loan which is for 15 years at
5% interest and is payable in level annual
amounts of $72,256.72. Total payments on the
loan are $1,083,850.80. The ESOP uses the en-
tire proceeds of the loan to acquire 15,000
shares of X stock which is used as collateral
for the loan. The number of securities to be
released for the first year is 1,000 shares, i.e.,
15,000 shares × $72,256.72/$1,083,850.80 = 15,000
shares × 1⁄15. The number of securities to be
released for the second year is 1,000 shares,
i.e., 14,000 shares × $72,256.72/$1,011,594.08 =
14,000 shares × 1⁄14. If all loan payments are
made as originally scheduled, the number of
securities released in each succeeding year of
the loan will also be 1,000.

VerDate 18<JAN>13 02:15 Aug 12, 1998 Jkt 179115 PO 00000 Frm 00457 Fmt 8010 Sfmt 8010 Y:\SGML\179115T.XXX 179115t PsN: 179115T



464

29 CFR Ch. XXV (7–1–98 Edition) § 2550.408b–3

(i) Right of first refusal. Qualifying
employer securities acquired with pro-
ceeds of an exempt loan may, but need
not, be subject to a right of first re-
fusal. However, any such right must
meet the requirements of this para-
graph. Securities subject to such right
must be stock or an equity security, or
a debt security convertible into stock
or an equity security. Also, they must
not be publicly traded at the time the
right may be exercised. The right of
first refusal must be in favor of the em-
ployer, the ESOP, or both in any order
of priority. The selling price and other
terms under the right must not be less
favorable to the seller than the greater
of the value of the security determined
under 26 CFR 54.4975–11(d)(5), or the
purchase price and other terms offered
by a buyer, other than the employer or
the ESOP, making a good faith offer to
purchase the security. The right of
first refusal must lapse no later than 14
days after the security holder gives
written notice to the holder of the
right that an offer by a third party to
purchase the security has been re-
ceived.

(j) Put option. A qualifying employer
security acquired with the proceeds of
an exempt loan by an ESOP after Sep-
tember 30, 1976, must be subject to a
put option if it is not publicly traded
when distributed or if it is subject to a
trading limitation when distributed.
For purposes of this paragraph, a
‘‘trading limitation’’ or a security is a
restriction under any Federal or State
securities law or any regulation there-
under, or an agreement (not prohibited
by this section) affecting the security
which would make the security not as
freely tradeable as one not subject to
such restriction. The put option must
be exercisable only by a participant, by
the participant’s donees, or by a person
(including an estate or its distributee)
to whom the security passes by reason
of a participant’s death. (Under this
paragraph ‘‘participant’’ means a par-
ticipant and the beneficiaries of the
participant under the ESOP.) The put
option must permit a participant to
put the security to the employer.
Under no circumstances may the put
option bind the ESOP. However, it may
grant the ESOP an option to assume
the rights and obligations of the em-

ployer at the time that the put option
is exercised. If it is known at the time
a loan is made that Federal or state
law will be violated by the employer’s
honoring such put option, the put op-
tion must permit the security to be
put, in a manner consistent with such
law, to a third party (e.g., an affiliate
of the employer or a shareholder other
than the ESOP) that has substantial
net worth at the time the loan is made
and whose net worth is reasonably ex-
pected to remain substantial.

(k) Duration of put option—(1) General
rule. A put option must be exercisable
at least during a 15-month period
which begins the date the security sub-
ject to the put option is distributed by
the ESOP.

(2) Special rule. In the case of a secu-
rity that is publicly traded without re-
striction when distributed but ceases
to be so traded within 15 months after
distribution, the employer must notify
each security holder in writing on or
before the tenth day after the date the
security ceases to be so traded that for
the remainder of the 15-month period
the security is subject to a put option.
The number of days between the tenth
day and the date on which notice is ac-
tually given, if later than the tenth
day, must be added to the duration of
the put option. The notice must inform
distributees of the terms of the put op-
tions that they are to hold. The terms
must satisfy the requirements of para-
graphs (j) through (l) of this section.

(l) Other put option provisions—(1)
Manner of exercise. A put option is exer-
cised by the holder notifying the em-
ployer in writing that the put option is
being exercised.

(2) Time excluded from duration of put
option. The period during which a put
option is exercisable does not include
any time when a distributee is unable
to exercise it because the party bound
by the put option is prohibited from
honoring it by applicable Federal or
State law.

(3) Price. The price at which a put op-
tion must be exercisable is the value of
the security, determined in accordance
with paragraph (d)(5) of 26 CFR 54.4975–
11.

(4) Payment terms. The provisions for
payment under a put option must be
reasonable. The deferral of payment is

VerDate 18<JAN>13 02:15 Aug 12, 1998 Jkt 179115 PO 00000 Frm 00458 Fmt 8010 Sfmt 8010 Y:\SGML\179115T.XXX 179115t PsN: 179115T



465

Pension and Welfare Benefits Admin., Labor § 2550.408b–3

reasonable if adequate security and a
reasonable interest rate are provided
for any credit extended and if the cu-
mulative payments at any time are no
less than the aggregate of reasonable
periodic payments as of such time.
Periodic payments are reasonable if
annual installments, beginning with 30
days after the date the put option is
exercised, are substantially equal. Gen-
erally, the payment period may not
end more than 5 years after the date
the put option is exercised. However, it
may be extended to a date no later
than the earlier of 10 years from the
date the put option is exercised or the
date the proceeds of the loan used by
the ESOP to acquire the security sub-
ject to such put option are entirely re-
paid.

(5) Payment restrictions. Payment
under a put option may be restricted
by the terms of a loan, including one
used to acquire a security subject to a
put option, made before November 1,
1977. Otherwise, payment under a put
option must not be restricted by the
provisions of a loan or any other ar-
rangement, including the terms of the
employer’s articles of incorporation,
unless so required by applicable state
law.

(m) Other terms of loan. An exempt
loan must be for a specific term. Such
loan may not be payable at the demand
of any person, except in the case of de-
fault.

(n) Status of plan as ESOP. To be ex-
empt, a loan must be made to a plan
that is an ESOP at the time of such
loan. However, a loan to a plan for-
mally designated as an ESOP at the
time of the loan that fails to be an
ESOP because it does not comply with
section 401(a) of the Code or 26 CFR
54.4975–11 will be exempt as of the time
of such loan if the plan is amended
retroactively under section 401(b) of
the Code or 26 CFR 54.4975–11(a)(4).

(o) Special rules for certain loans—(1)
Loans made before January 1, 1976. A
loan made before January 1, 1976, or
made afterwards under a binding agree-
ment in effect on January 1, 1976 (or
under renewals permitted by the terms
of such an agreement on that date) is
exempt for the entire period of such
loan if it otherwise satisfies the provi-
sions of this section for such period,

even though it does not satisfy the fol-
lowing provisions of this section:

(i) The last sentence of paragraph (d);
(ii) Paragraphs (e), (f), and (h)(1) and

(2); and
(iii) Paragraphs (i) through (m), in-

clusive.
(2) Loans made after December 31, 1975,

but before November 1, 1977. A loan made
after December 31, 1975, but before No-
vember 1, 1977, or made afterwards
under a binding agreement in effect on
November 1, 1977 (or under renewals
permitted by the terms of such an
agreement on that date) is exempt for
the entire period of such loan if it oth-
erwise satisfies the provisions of this
section for such period even though it
does not satisfy the following provi-
sions of this section:

(i) Paragraph (f);
(ii) The three provisions of paragraph

(h)(2); and
(iii) Paragraph (i).
(3) Release rule. Notwithstanding

paragraphs (o)(1) and (2) of this section,
if the proceeds of a loan are used to ac-
quire securities after November 1, 1977,
the loan must comply by such date
with the provisions of paragraph (h) of
this section.

(4) Default rule. Notwithstanding
paragraphs (o)(1) and (2) of this section,
a loan by a party in interest other than
a guarantor must satisfy the require-
ments of paragraph (f) of this section.
A loan will satisfy these requirements
if it is retroactively amended before
November 1, 1977, to satisfy these re-
quirements.

(5) Put option rule. With respect to a
security distributed before November 1,
1977, the put option provisions of para-
graphs (j), (k), and (l) of this section
will be deemed satisfied as of the date
the security is distributed if by Decem-
ber 31, 1977, the security is subject to a
put option satisfying such provisions.
For purposes of satisfying such provi-
sions, the security will be deemed dis-
tributed on the date the put option is
issued. However, the put option provi-
sions need not be satisfied with respect
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to a security that is not owned on No-
vember 1, 1977, by a person in whose
hands a put option must be exercisable.

(Approved by the Office of Management and
Budget under control number 1210–0046)

[42 FR 44385, Sept. 2, 1977; 42 FR 45907, Sept.
13, 1977, as amended at 49 FR 18295, Apr. 30,
1984]

§ 2550.408b–4 Statutory exemption for
investments in deposits of banks or
similar financial institutions.

(a) In general. Section 408(b)(4) of the
Employee Retirement Income Security
Act of 1974 (the Act) exempts from the
prohibitions of section 406 of the Act
the investment of all or a part of a
plan’s assets in deposits bearing a rea-
sonable rate of interest in a bank or
similar financial institution supervised
by the United States or a State, even
though such bank or similar financial
insitution is a fiduciary or other party
in interest with respect to the plan, if
the conditions of either § 2550.408b–
4(b)(1) or § 2550.408b–4(b)(2) are met.
Section 408(b)(4) provides an exemption
from sections 406(b)(1) of the Act (relat-
ing to fiduciaries dealing with the as-
sets of plans in their own interest or
for their own account) and 406(b)(2) of
the Act (relating to fiduciaries in their
individual or in any other capacity act-
ing in any transaction involving the
plan on behalf of a party (or represent-
ing a party) whose interests are ad-
verse to the interests of the plan or the
interests of its participants or bene-
ficiaries), as well as section 406(a)(1),
because section 408(b)(4) contemplates
a bank or similar financial institution
causing a plan for which it acts as a fi-
duciary to invest plan assets in its own
deposits if the requirements of section
408(b)(4) are met. However, it does not
provide an exemption from section
406(b)(3) of the Act (relating to fidu-
ciaries receiving consideration for
their own personal account from any
party dealing with a plan in connection
with a transaction involving the assets
of the plan). The receipt of such consid-
eration is a separate transaction not
described in the statutory exemption.
Section 408(b)(4) does not contain an
exemption from other provisions of the
Act, such as section 404, or other provi-
sions of law which may impose require-

ments or restrictions relating to the
transactions which are exempt under
section 408(b)(4) of the Act. See, for ex-
ample, section 401 of the Internal Reve-
nue Code of 1954 (Code). The provisions
of section 408(b)(4) of the Act are fur-
ther limited by section 408(d) of the
Act (relating to transactions with
owner-employees and related persons).

(b)(1) Plan covering own employees.
Such investment may be made if the
plan is one which covers only the em-
ployees of the bank or similar financial
institution, the employees of any of its
affiliates, or the employees of both.

(2) Other plans. Such investment may
be made if the investment is expressly
authorized by a provision of the plan or
trust instrument or if the investment
is expressly authorized (or made) by a
fiduciary of the plan (other than the
bank or similar financial institution or
any of its affiliates) who has authority
to make such investments, or to in-
struct the trustee or other fiduciary
with respect to investments, and who
has no interest in the transaction
which may affect the exercise of such
authorizing fiduciary’s best judgment
as a fiduciary so as to cause such au-
thorization to consititute an act de-
scribed in section 406(b) of the Act. Any
authorization to make investments
contained in a plan or trust instrument
will satisfy the requirement of express
authorization for investments made
prior to November 1, 1977. Effective No-
vember 1, 1977, in the case of a bank or
similar financial institution that in-
vests plan assets in deposits in itself or
its affiliates under an authorization
contained in a plan or trust instru-
ment, such authorization must name
such bank or similar financial institu-
tion and must state that such bank or
similar financial institution may make
investments in deposits which bear a
reasonable rate of interest in itself (or
in an affiliate).

(3) Example. B, a bank, is the trustee
of plan P’s assets. The trust instru-
ments give the trustees the right to in-
vest plan assets in its discretion. B in-
vests in the certificates of deposit of
bank C, which is a fiduciary of the plan
by virtue of performing certain custo-
dial and administrative services. The
authorization is sufficient for the plan
to make such investment under section
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408(b)(4). Further, such authorization
would suffice to allow B to make in-
vestments in deposits in itself prior to
November 1, 1977. However, subsequent
to October 31, 1977, B may not invest in
deposits in itself, unless the plan or
trust instrument specifically author-
izes it to invest in deposits of B.

(c) Definitions. (1) The term bank or
similar financial institution includes a
bank (as defined in section 581 of the
Code), a domestic building and loan as-
sociation (as defined in section
7701(a)(19) of the Code), and a credit
union (as defined in section 101(6) of
the Federal Credit Union Act).

(2) A person is an affiliate of a bank
or similar financial institution if such
person and such bank or similar finan-
cial institution would be treated as
members of the same controlled group
of corporations or as members of two
or more trades or businesses under
common control within the meaning of
section 414 (b) or (c) of the Code and
the regulations thereunder.

(3) The term deposits includes any ac-
count, temporary or otherwise, upon
which a reasonable rate of interest is
paid, including a certificate of deposit
issued by a bank or similar financial
institution.

[42 FR 32392, June 24, 1977; 42 FR 36823, July
18, 1977]

§ 2550.408b–6 Statutory exemption for
ancillary services by a bank or simi-
lar financial institution.

(a) In general. Section 408(b)(6) of the
Employee Retirement Income Security
Act of 1974 (the Act) exempts from the
prohibitions of section 406 of the Act
the provision of certain ancillary serv-
ices by a bank or similar financial in-
stitution (as defined in § 2550.408b–
4(c)(1) supervised by the United States
or a State to a plan for which it acts as
a fiduciary if the conditions of
§ 2550.408b–6(b) are met. Such ancillary
services include services which do not
meet the requirements of section
408(b)(2) of the Act because the provi-
sion of such services involves an act de-
scribed in section 406(b)(1) of the Act
(relating to fiduciaries dealing with
the assets of plans in their own inter-
est or for their own account) by the fi-
duciary bank or similar financial insti-
tution or an act described in section

406(b)(2) of the Act (relating to fidu-
ciaries in their individual or in any
other capacity acting in any trans-
action involving the plan on behalf of a
party (or representing a party) whose
interests are adverse to the interests of
the plan or the interests of its partici-
pants or beneficiaries). Section
408(b)(6) provides an exemption from
sections 406(b)(1) and (2) because sec-
tion 408(b)(6) contemplates the provi-
sion of such ancillary services without
the approval of a second fiduciary (as
described in § 2550.408b–2(e)(2)) if the
conditions of § 2550.408b–6(b) are met.
Thus, for example, plan assets held by
a fiduciary bank which are reasonably
expected to be needed to satisfy cur-
rent plan expenses may be placed by
the bank in a non-interest-bearing
checking account in the bank if the
conditions of § 2550.408b–6(b) are met,
notwithstanding the provisions of sec-
tion 408(b)(4) of the Act (relating to in-
vestments in bank deposits). However,
section 408(b)(6) does not provide an ex-
emption for an act described in section
406(b)(3) of the Act (relating to fidu-
ciaries receiving consideration for
their own personal account from any
party dealing with a plan in connection
with a transaction involving the assets
of the plan). The receipt of such consid-
eration is a separate transaction not
described in section 408(b)(6). Section
408(b)(6) does not contain an exemption
from other provisions of the Act, such
as section 404, or other provisions of
law which may impose requirements or
restrictions relating to the trans-
actions which are exempt under section
408(b)(6) of the Act. See, for example,
section 401 of the Internal Revenue
Code of 1954. The provisions of section
408(b)(6) of the Act are further limited
by section 408(d) of the Act (relating to
transactions with owner-employees and
related persons).

(b) Conditions. Such service must be
provided—

(1) At not more than reasonable com-
pensation;

(2) Under adequate internal safe-
guards which assure that the provision
of such service is consistent with sound
banking and financial practice, as de-
termined by Federal or State super-
visory authority; and
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(3) Only to the extent that such serv-
ice is subject to specific guidelines
issued by the bank or similar financial
institution which meet the require-
ments of § 2550.408b–6(c).

[42 FR 32392, June 24, 1977; 42 FR 36823, July
18, 1977]

§ 2550.408c–2 Compensation for serv-
ices.

(a) In general. Section 408(b)(2) of the
Employee Retirement Income Security
Act of 1974 (the Act) refers to the pay-
ment of reasonable compensation by a
plan to a party in interest for services
rendered to the plan. Section 408(c)(2)
of the Act and §§ 2550.408c–2(b)(1)
through 2550.408c–2(b)(4) clarify what
constitutes reasonable compensation
for such services.

(b)(1) General rule. Generally, whether
compensation is ‘‘reasonable’’ under
sections 408 (b)(2) and (c)(2) of the Act
depends on the particular facts and cir-
cumstances of each case.

(2) Payments to certain fiduciaries.
Under sections 408(b)(2) and 408(c)(2) of
the Act, the term ‘‘reasonable com-
pensation’’ does not include any com-
pensation to a fiduciary who is already
receiving full-time pay from an em-
ployer or association of employers (any
of whose employees are participants in
the plan) or from an employee organi-
zation (any of whose members are par-
ticipants in the plan), except for the re-
imbursement of direct expenses prop-
erly and actually incurred and not oth-
erwise reimbursed. The restrictions of
this paragraph (b)(2) do not apply to a
party in interest who is not a fidu-
ciary.

(3) Certain expenses not direct expenses.
An expense is not a direct expense to
the extent it would have been sus-
tained had the service not been pro-
vided or if it represents an allocable
portion of overhead costs.

(4) Expense advances. Under sections
408(b)(2) and 408(c)(2) of the Act, the
term ‘‘reasonable compensation,’’ as
applied to a fiduciary or an employee
of a plan, includes an advance to such
a fiduciary or employee by the plan to
cover direct expenses to be properly
and actually incurred by such person in
the performance of such person’s duties
with the plan if:

(i) The amount of such advance is
reasonable with respect to the amount
of the direct expense which is likely to
be properly and actually incurred in
the immediate future (such as during
the next month); and

(ii) The fiduciary or employee ac-
counts to the plan at the end of the pe-
riod covered by the advance for the ex-
penses properly and actually incurred.

(5) Excessive compensation. Under sec-
tions 408(b)(2) and 408(c)(2) of the Act,
any compensation which would be con-
sidered excessive under 26 CFR 1.162–7
(Income Tax Regulations relating to
compensation for personal services
which consitutes an ordinary and nec-
essary trade or business expense) will
not be ‘‘reasonable compensation.’’ De-
pending upon the facts and cir-
cumstances of the particular situation,
compensation which is not excessive
under 26 CFR 1.162–7 may, nevertheless,
not be ‘‘reasonable compensation’’
within the meaning of sections 408(b)(2)
and 408 (c)(2) of the Act.

[42 FR 32393, June 24, 1977]

§ 2550.408e Statutory exemption for
acquisition or sale of qualifying em-
ployer securities and for acquisi-
tion, sale, or lease of qualifying em-
ployer real property.

(a) General. Section 408(e) of the Em-
ployee Retirement Income Security
Act of 1974 (the Act) exempts from the
prohibitions of section 406(a) and
406(b)(1) and (2) of the Act any acquisi-
tion or sale by a plan of qualifying em-
ployer securities (as defined in section
407(d)(5) of the Act), or any acquisition,
sale or lease by a plan of qualifying
employer real property (as defined in
section 407(d)(4) of the Act) if certain
conditions are met. The conditions are
that:

(1) The acquisition, sale or lease
must be for adequate consideration
(which is defined in paragraph (d) of
this section);

(2) No commission may be charged di-
rectly or indirectly to the plan with re-
spect to the transaction; and

(3) In the case of an acquisition or
lease of qualifying employer real prop-
erty, or an acquisition of qualifying
employer securities, by a plan other
than an eligible individual account
plan (as defined in section 407(d)(3) of
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the Act), the acquisition or lease must
comply with the requirements of sec-
tion 407(a) of the Act.

(b) Acquisition. For purposes of sec-
tion 408(e) and this section, an acquisi-
tion by a plan of qualifying employer
securities or qualifying employer real
property shall include, but not be lim-
ited to, an acquisition by purchase, by
the exchange of plan assets, by the ex-
ercise of warrants or rights, by the
conversion of a security, by default of
a loan where the qualifying employer
security or qualifying employer real
property was security for the loan, or
in connection with the contribution of
such securities or real property to the
plan. However, an acquisition of a secu-
rity shall not be deemed to have oc-
curred if a plan acquires the security
as a result of a stock dividend or stock
split.

(c) Sale. For purposes of section 408(e)
and this section, a sale of qualifying
employer real property or qualifying
employer securities shall include any
disposition for value.

(d) Adequate consideration. For pur-
poses of section 408(e) and this section,
adequate consideration means:

(1) In the case of a marketable obli-
gation, a price not less favorable to the
plan than the price determined under
section 407(e)(1) of the Act; and

(2) In all other cases, a price not less
favorable to the plan than the price de-
termined under section 3(18) of the Act.

(e) Commission. For purposes of sec-
tion 408(e) and this section, the term
‘‘commission’’ includes any fee, com-
mission or similar charge paid in con-
nection with a transaction, except that
the term ‘‘commission’’ does not in-
clude a charge incurred for the purpose
of enabling the appropriate plan fidu-
ciaries to evaluate the desirability of
entering into a transaction to which
this section would apply, such as an ap-
praisal or investment advisory fee.

[45 FR 51197, Aug. 1, 1980]

§ 2550.412–1 Temporary bonding re-
quirements.

(a) Pending the issuance of perma-
nent regulations with respect to the
bonding provisions under section 412 of
the Employee Retirement Income Se-
curity Act of 1974 (the Act), any plan
official, as defined in section 412(a) of

the Act, shall be deemed to be in com-
pliance with the bonding requirements
of the Act if he or she is bonded under
a bond which would have been in com-
pliance with section 13 of the Welfare
and Pension Plans Disclosure Act, as
amended (the WPPDA), and with the
basic bonding requirements of subparts
A through E of part 2580, title 29 CFR,
and with the prohibition against bond-
ing by parties interested in the plan
contained in subpart G of part 2580 of
such title, or would be exempt from
such bonding requirements because
bonding would not be required under
the exemption provisions contained in
subpart F of part 2580 of such title.
Part 2580 of this title incorporates ma-
terial previously designated as sub-
parts A through E of part 464, subpart
B of part 465 and part 485 of this title
of the CFR. The requirements which
are set forth in the temporary regula-
tions hereby adopted shall be applica-
ble to all employee benefit plans cov-
ered by the Act, including those plans
which were not covered by the WPPDA.
Thus, for example, the regulations so
adopted are applicable to plans con-
taining fewer than 26 participants, al-
though such plans were not covered by
the WPPDA.

(b) For the purpose of this temporary
regulation, any bond or rider thereto
obtained by a plan official which con-
tains a reference to the WPPDA will be
construed by the Secretary to refer to
the Act: Provided, That the surety com-
pany so agrees.

(c) For the purpose of this regulation,
(1) Any reference to section 13 of the

WPPDA or any subsection thereof in
the regulations issued under the
WPPDA and which are incorporated by
reference by this temporary regulation
shall be deemed to refer to section 412
of the Act, or the corresponding sub-
section thereof,

(2) Where the particular phrases set
forth in the Act are not identical to
the phrases in the WPPDA and the reg-
ulations issued pursuant thereto, the
phrases appearing in the Act shall be
substituted by operation of law, and

(3) Where the phrases are identical
but the meaning is different, the mean-
ing given such phrases by the Act shall
govern. For example, the phrase ‘‘ad-
ministrators, officers, and employees
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of any employee welfare benefit plan or
of any employee pension benefit plan
subject to this Act who handle funds or
other property of such plan’’ which ap-
pears in section 13 of the WPPDA and
the regulations issued thereunder shall
be construed to mean, for purposes of
this regulation, ‘‘plan officials’’, which
is the term appearing in section 412 of
the Act, and the terms ‘‘employee wel-
fare benefit plan’’ and ‘‘employee pen-
sion benefit plan’’ shall be given the

meaning assigned to them by the Act,
and not the meaning set forth in the
WPPDA.

(d) The requirements of this tem-
porary regulation, as set forth in para-
graphs (a) through (c) of this section,
shall remain in effect pending the
issuance of permanent regulations by
the Secretary.

[40 FR 2203, Jan. 10, 1975. Redesignated at 40
FR 20629, May 12, 1975, as amended at 50 FR
26706, June 28, 1985]
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