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Subpart DD—New Mexico
§ 1952.360 Description of the plan as

initially approved.
(a)(1) The plan identifies the New

Mexico Environmental Improvement
Agency, with its subordinate organiza-
tion, the Occupational and Radiation
Protection Division, as the State agen-
cy designated to administer the plan
throughout the State. It adopts the
definition of occupational safety and
health issues expressed in § 1909.2(c)(1)
of this chapter. The State has adopted
the Federal Field Operations Manual
and all the Federal standards except
those found in 29 CFR parts 1915, 1916,
1917, and 1918 (ship repairing, shipbuild-
ing, shipbreaking, and longshoring). In
addition, the Occupational and Radi-
ation Protection Division will be en-
forcing State standards under the Ra-
diation Protection Act (chapter 284,
Laws of 1971, 12–9–1 through 12–9–11,
New Mexico Statutes Annotated). How-
ever, since this Act provides protection
to the general public, in the event of
conflict between Radiation Protection
Act standards and occupational safety
and health standards, employees will
receive the protection provided under
the more stringent regulation.

(2) The plan provides a description of
personnel employed under a merit sys-
tem; the coverage of employees of po-
litical subdivisions; procedures for the
development and promulgation of
standards, including standards for the
protection of employees against new
and unforeseen hazards; and procedures
for the prompt restraint of imminent
danger situations.

(b)(1) The plan includes legislation
enacted by the New Mexico Legislature
during its 1975 legislative session
amending chapter 63, Laws of 1972, 59–
14–1 through 59–14–23 of the New Mexico
Statutes Annotated to bring them into
conformity with the requirements of
part 1902 of this chapter. Under the leg-
islation, the Environmental Improve-
ment Agency will have full authority
to enforce and administer laws respect-
ing the safety and health of employees
in all workplaces of the State.

(2) The legislation is intended, among
other things, to assure inspections in
response to employee complaints; give
employer and employee representatives

an opportunity to accompany inspec-
tors in order to aid inspections; notify
employees of their protections and ob-
ligations; protect employees against
discharge or discrimination in terms
and conditions of employment; provide
adequate safeguards to protect trade
secrets; impose sanctions against em-
ployers for violations of standards and
orders; insure employer right of review
to an Occupational Health and Safety
Review Commission and then the
courts, and employee participation in
the review proceedings. The plan also
proposes a program of voluntary com-
pliance by employers and employees,
including a provision for on-site con-
sultation. The State’s consultation
program will not detract from its en-
forcement program and the State’s
consultation program will meet the
conditions set forth in the Washington
Decision (38 FR 2421, January 26, 1973).

(c) The New Mexico Plan includes the
following documents as of the date of
approval:

(1) The plan description documents,
in one volume.

(2) A copy of the enabling legislation
as amended by the State legislature in
its 1975 session.

(3) A letter from Aaron Bond, Direc-
tor of the New Mexico Environmental
Improvement Agency, to Barry J.
White, Associate Assistant Secretary
for Regional Programs, dated Novem-
ber 4, 1975, submitting information,
clarification, and revisions on several
issues raised during the review process,
including proposals to be submitted to
the New Mexico Legislature prior to
the close of its 1977 legislative session.

[40 FR 57456, Dec. 10, 1975, as amended at 59
FR 42496, Aug. 18, 1994]

§ 1952.361 Developmental schedule.
The New Mexico State Plan is devel-

opmental. The following is the develop-
mental schedule as provided by the
plan:

(a) Development of a complete and
operating management information
and control system by January 1, 1976.

(b) Submission of the State’s occupa-
tional safety and health poster for ap-
proval by January 31, 1976.

(c) Promulgation of Rules of Proce-
dures for administrative review by the
New Mexico Occupational Health and
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Safety Review Commission by January
31, 1976.

(d) Enforcement program to achieve
operational status by December 1, 1976.

(e) Amendments to basic legislation
to become effective by July 1, 1977.

(f) Public employee program to be-
come operational by July 1, 1977.

[40 FR 57456, Dec. 10, 1975. Redesignated at 59
FR 42496, Aug. 18, 1994]

§ 1952.362 Completion of develop-
mental steps and certification.

(a) In accordance with the require-
ments of § 1952.10, the New Mexico
State poster was approved by the As-
sistant Secretary on July 2, 1976. A re-
vised State poster reflecting legislative
amendments and procedural changes
was submitted on May 10, 1983, and ap-
proved by the Assistant Secretary on
October 30, 1984.

(b) In accordance with the intent of
29 CFR 1952.363(e), on December 20, 1977,
and June 3, 1983, New Mexico submitted
procedural guidelines for its two-tier
contested case procedures in lieu of
legislative amendments. The proce-
dures establish maximum timeframes
for completion of the first level, infor-
mal administrative review of contested
cases, and immediate docketing of
cases with the New Mexico Occupa-
tional Health and Safety Review Com-
mission. A second 15 day contest period
is provided for employer/employee ap-
peal directly to the Review Commis-
sion. The New Mexico Occupational
Health and Safety Act (section 50–9–1
et seq., NMSA 1978) was amended in
1978, 1983 and 1984. These amendments
deal with the imposition of penalties
for serious violations by governmental
entities; the private questioning of em-
ployees and employers by the Environ-
mental Improvement Division officials
at the worksite; the jurisdiction of the
Environmental Improvement Division
over working conditions in copper
smelters; the use of interview state-
ments as evidence in a civil or enforce-
ment action; and the State’s adoption
of emergency temporary standards.
These clarifications and legislative
amendments were approved by the As-
sistant Secretary on October 30, 1984.

(c) In accordance with 29 CFR
1952.363(a), New Mexico submitted doc-
umentation on establishment of its

Management Information System on
August 18, 1976, and June 3, 1983. The
June 3, 1983, amendment specifies New
Mexico’s participation in OSHA’s Uni-
fied Management Information System.
These supplements were approved by
the Assistant Secretary on October 30,
1984.

(d) In accordance with 29 CFR
1952.363(c), New Mexico promulgated
Review Commission Rules of Proce-
dures on October 1, 1976. On January 11,
1984, New Mexico submitted revised Re-
view Commission Rules of Procedures
which parallel 29 CFR part 2200. The re-
vised rules were approved by the As-
sistant Secretary on October 30, 1984.

(e) In accordance with 29 CFR
1952.363(d), New Mexico submitted doc-
umentation on December 20, 1977,
showing that its enforcement program
was operational effective June, 1976.
The supplement was approved by the
Assistant Secretary on October 30, 1984.

(f) In accordance with 29 CFR
1952.363(f), New Mexico by letter dated
December 20, 1977, submitted a plan
supplement regarding its development
of an occupational health and safety
program for public employees in June,
1976. A revision thereto was submitted
on February 28, 1980. These supple-
ments were approved by the Assistant
Secretary on October 30, 1984.

(g) New Mexico regulations for re-
cording and reporting occupational in-
juries and illnesses parallel to 29 CFR
part 1904 which were originally promul-
gated on August 8, 1975, were revised on
February 19, 1979, June 1, 1981, and Oc-
tober 26, 1983. The revised regulations
were approved by the Assistant Sec-
retary on October 30, 1984.

(h) New Mexico regulations for in-
spections, citations and proposed pen-
alties parallel to 29 CFR part 1903 origi-
nally promulgated on August 8, 1975,
were revised on April 14, 1981; May 10,
1981; May 27, 1981; June 1, 1981; April 6,
1982; May 11, 1983; June 8, 1983; June 14,
1983; and April 4, 1984. The revised regu-
lations were approved by the Assistant
Secretary on October 30, 1984.

(i) New Mexico rules of practice for
variances, limitations, variations, tol-
erances and exemptions parallel to 29
CFR part 1905 which were originally
promulgated on August 8, 1975, were re-
vised on April 14, 1981. Subsequently,
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on June 18, 1981, and May 11, 1983, the
State submitted amendments and as-
surances to its Field Operations Man-
ual. These supplements were approved
by the Assistant Secretary on October
30, 1984.

(j) New Mexico promulgated regula-
tions for on-site consultation on March
7, 1979 and June 1, 1981 with an amend-
ment dated October 17, 1983 and assur-
ances dated April 4, 1984 and July 10,
1984. These supplements were approved
by the Assistant Secretary on October
30, 1984.

(k) New Mexico adopted discrimina-
tion provisions parallel to 29 CFR part
1977 on March 29, 1982, with an amend-
ment dated June 15, 1983. These supple-
ments were approved by the Assistant
Secretary on October 30, 1984.

(l) New Mexico submitted its field op-
erations manual on May 16, 1980, with
subsequent amendments dated March 4,
1983; May 11, 1983; May 23, 1983; June 8,
1983; June 16, 1983; June 17, 1983; and
June 27, 1983. The manual reflects
changes in the Federal program
through March 1983. On July 25, 1980,
with a subsequent amendment dated
July 24, 1984, the State adopted Federal
OSHA’s Industrial Hygiene Manual.
These supplements were approved by
the Assistant Secretary on October 30,
1984.

(m) New Mexico on February 28, 1980,
submitted a supplement containing a
revised plan narrative with further re-
visions dated June 16, 1983; June 21,
1983; June 27, 1983, April 4, 1984, and
July 24, 1984. These supplements were
approved by the Assistant Secretary on
October 30, 1984.

(n) In accordance with § 1902.34 of this
chapter, the New Mexico Occupational
Health and Safety plan was certified
effective December 4, 1984, as having
completed all developmental steps
specified in the plan as approved on De-
cember 4, 1975, on or before December 4,
1978. This certification attests to struc-
tural completion, but does not render
judgment on adequacy of performance.

[49 FR 44205, Nov. 5, 1984, as amended at 49
FR 48918, Dec. 17, 1984. Redesignated at 59 FR
42497, Aug. 18, 1994]

§ 1952.363 Compliance staffing bench-
marks.

Under the terms of the 1978 Court
Order in AFL–CIO v. Marshall, compli-
ance staffing levels (‘‘benchmarks’’)
necessary for a ‘‘fully effective’’ en-
forcement program were required for
each State operating an approved State
plan. In May 1992, New Mexico com-
pleted, in conjunction with OSHA, a re-
assessment of the staffing levels ini-
tially established in 1980 and proposed
revised benchmarks of 7 safety and 3
health compliance officers. After op-
portunity for public comment and serv-
ice on the AFL–CIO, the Assistant Sec-
retary approved these revised staffing
requirements on August 11, 1994.

[59 FR 42497, Aug. 18, 1994]

§ 1952.364 [Reserved]

§ 1952.365 Level of Federal enforce-
ment.

(a) Pursuant to §§ 1902.20(b)(1)(iii) and
1954.3 of this chapter, under which an
operational status agreement has been
entered into between OSHA and New
Mexico, effective October 5, 1981, and
based on a determination that New
Mexico is operational in issues covered
by the New Mexico occupational health
and safety plan, discretionary Federal
enforcement authority under section
18(e) of the Act (29 U.S.C. 667(e)) will
not be initiated with regard to Federal
occupational safety and health stand-
ards in issues covered under 29 CFR
parts 1910, 1926 and 1928 except as pro-
vided in this section. The U.S. Depart-
ment of Labor will continue to exercise
authority, among other things, with
regard to:

(1) Complaints filed with the U.S. De-
partment of Labor alleging discrimina-
tion under section 11(c) of the Act (29
U.S.C. 660(c));

(2) Enforcement with respect to pri-
vate sector maritime employment in-
cluding 29 CFR parts 1915, 1917, 1918,
1919 (shipyard employment; marine ter-
minals; longshoring and gear certifi-
cation), and general industry and con-
struction standards (29 CFR parts 1910
and 1926) appropriate to hazards found
in these employments, which issues
have been specifically excluded from
coverage under the State plan;
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(3) Enforcement in situations where
the State is refused and is unable to
obtain a warrant or enforce its right of
entry;

(4) Enforcement of new Federal
standards until the State adopts a
comparable standard;

(5) Enforcement of unique and com-
plex standards as determined by the
Assistant Secretary;

(6) Enforcement in situations when
the State is temporarily unable to ex-
ercise its enforcement authority fully
or effectively;

(7) Enforcement of occupational safe-
ty and health standards at all Federal
and private sector establishments on
military facilities and bases, including
but not limited to Kirkland Air Force
Base, Fort Bliss Military Reservation,
White Sands Missile Range Military
Reservation, Holloman Air Force Base,
Cannon Air Force Base, Fort Wingate
Military Reservation , Fort Bayard
Veterans’ Hospital, Albuquerque Veter-
ans’ Hospital, Santa Fe National Ceme-
tery;

(8) Enforcement of occuaptional safe-
ty and health standards, to the extent
permitted by applicable law, over trib-
al or private sector employment within
any Indian reservation and lands under
the control of a tribal government; and

(9) Investigations and inspections for
the purpose of the evaluation of the
New Mexico plan under sections 18 (e)
and (f) of the Act (29 U.S.C. 667 (e) and
(f)).

(b) The Regional Administrator for
Occupational Safety and Health will
make a prompt recommendation for
the resumption of the exercise of Fed-
eral enforcement authority under sec-
tion 18(e) of the Act (29 U.S.C. 667(e))
whenever, and to the degree, necessary
to assure occupational safety and
health protection to employees in New
Mexico.

[62 FR 49911, Sept. 24, 1997]

§ 1952.366 Where the plan may be in-
spected.

A copy of the principal documents
comprising the plan may be inspected
and copied during normal business
hours at the following locations:

Office of State Programs, Occupational Safe-
ty and Health Administration, U.S. De-
partment of Labor, 200 Constitution Ave-

nue, N.W., Room N3700, Washington, D.C.
20210;

Office of the Regional Administrator, Occu-
pational Safety and Health Administra-
tion, U.S. Department of Labor, Room 602,
525 Griffin Street, Dallas, Texas 75202; and

New Mexico Environment Department, Occu-
pational Safety and Health Bureau, 1190
St. Francis Drive, Santa Fe, New Mexico
87502.

[59 FR 42497, Aug. 18, 1994]

§ 1952.367 Changes to approved plans.

(a) Legislation. (1) On March 29, 1994,
the Assistant Secretary approved New
Mexico’s revised statutory penalty lev-
els which are the same as the revised
Federal penalty levels contained in
section 17 of the Act as amended on No-
vember 5, 1990.

(2) [Reserved]
(b) In accordance with Subpart E of

part 1953 of this chapter, New Mexico’s
State plan amendment, dated January
3, 1997, excluding coverage of all pri-
vate sector employment on Federal
military facilities and bases (see
§ 1952.365), and, to the extent permitted
by applicable law, over tribal or pri-
vate sector employment within any In-
dian reservation and lands under the
control of a tribal government, from
its State plan was approved by the Act-
ing Assistant Secretary on September
24, 1997.

[59 FR 14556, Mar. 29, 1994. Redesignated at 59
FR 42496, Aug. 18, 1994, as amended at 62 FR
49911, Sept. 24, 1997]

Subpart EE—Virginia

§ 1952.370 Description of the plan as
initially approved.

(a) The Virginia Department of Labor
and Industry is the agency responsible
for administering the plan and the Vir-
ginia Department of Health is des-
ignated as responsible for occupational
health matters. The plan defines the
covered occupational safety and health
issues as defined by the Secretary of
Labor in 29 CFR 1902.2(c)(1) and all
safety and health standards adopted by
the Secretary of Labor, except those
found in 29 CFR parts 1915, 1916, 1917,
and 1918 (ship repairing, shipbuilding,
shipbreaking and longshoring), will be
enforced by the State upon approval of
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