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shall become final upon the 30th day
after service thereof unless the Sec-
retary grants a stay pending judicial
review.

§ 1955.45 Effect of appeal of adminis-
trative law judge’s decision.

An administrative law judge’s deci-
sion shall be stayed pending a decision
on appeal to the Secretary. If there are
no exceptions filed to the decisions of
the administrative law judge, the ad-
ministrative law judge’s decision shall
be published in the FEDERAL REGISTER
as a final decision and served upon the
parties.

§ 1955.46 Finality for purposes of judi-
cial review.

Only a final decision by the Sec-
retary under § 1955.44 shall be deemed
final agency action for purposes of ju-
dicial review. A decision of an adminis-
trative law judge which becomes final
for lack of appeal is not deemed final
agency action for purposes of 5 U.S.C.
704.

§ 1955.47 Judicial review.
The State may obtain judicial review

of a decision by the Secretary in ac-
cordance with section 18(g) of the Act.
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AUTHORITY: Secs. 8, 18, Occupational Safe-
ty and Health Act of 1970 (29 U.S.C. 657, 667);
Secretary of Labor’s Order No. 12–71 (36 FR
8754), 8–76 (41 FR 25059), or 9–83 (48 FR 35736),
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SOURCE: 41 FR 12429, Mar. 4, 1977, unless
otherwise noted.

Subpart A—General

§ 1956.1 Purpose and scope.
(a) This part sets forth procedures

and requirements for approval, contin-
ued evaluation, and operation of State
plans submitted under section 18 of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 667) (hereinafter called
the Act) for the development and en-
forcement of State standards applica-
ble to State and local government em-
ployees in States without approved pri-
vate employee plans. Although section
2(b) of the Act sets forth the policy of
assuring every working man and
woman safe and healthful working con-
ditions, State and local government
agencies are excluded from the defini-
tion of ‘‘employer’’ in section 3(5). Only
under section 18 of the Act are such
public employees ensured protection
under the provisions of an approved
State plan. Where no such plan is in ef-
fect with regard to private employees,
State and local government employees
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have not heretofore been assured any
protections under the Act. Section
18(b), however, permits States to sub-
mit plans with respect to any occupa-
tional safety and health issue with re-
spect to which a Federal standard has
been promulgated under section 6 of
the Act. Under § 1902.2(c) of this chap-
ter, an issue is defined as ‘‘any * * * in-
dustrial, occupational, or hazard
grouping that is found to be adminis-
tratively practicable and * * * not in
conflict with the purposes of the Act.’’
Since Federal standards are in effect
with regard to hazards found in public
employment, a State plan covering this
occupational category meets the defi-
nition of section 18 and the regula-
tions. It is the purpose of this part to
assure the availability of the protec-
tions of the Act to public employees,
where no State plan covering private
employees is in effect, by adapting the
requirements and procedures applica-
ble to State plans covering private em-
ployees to the situation where State
coverage under section 18(b) is pro-
posed for public employees only.

(b) In adopting these requirements
and procedures, consideration should
be given to differences between public
and private employment. For instance,
a system of monetary penalties appli-
cable to violations of public employers
may not in all cases be necessarily the
most appropriate method of achieving
compliance. Further, the impact of the
lack of Federal enforcement authority
application to public employers re-
quires certain adjustments of private
employer plan procedures in adapting
them to plans covering only public em-
ployees in a State.

§ 1956.2 General policies.
(a) Policy. The Assistant Secretary of

Labor for Occupational Safety and
Health (hereinafter referred to as the
Assistant Secretary) will approve a
State plan which provides an occupa-
tional safety and health program for
the protection of State and local gov-
ernment employees (hereinafter State
and local government employees are
referred to as public employees) that in
his judgment meets or will meet the
criteria set forth in § 1956.10. Included
among these criteria is the require-
ment that the State plan for public em-

ployees (hereinafter such a plan will be
referred to as the plan) provides for the
development and enforcement of stand-
ards relating to hazards in employment
covered by the plan which are or will
be at least as effective in providing
safe and healthful employment and
places of employment for public em-
ployees as standards promulgated and
enforced under section 6 of the Act. In
determining whether a plan satisfies
the requirement of effectiveness, the
Assistant Secretary will measure the
plan against the indices of effective-
ness, set forth in § 1956.11.

(b) Developmental plan. (1) A State
plan for an occupational safety and
health program for public employees
may be approved although, upon sub-
mission, it does ot fully meet the cri-
teria set forth in § 1956.10, if it includes
satisfactory assurances by the State
that it will take the necessary steps to
bring the program into conformity
with these criteria within the 3-year
period immediately following the com-
mencement of the plan’s operation. In
such a case, the plan shall include the
specific actions the State proposes to
take, and a time schedule for their ac-
complishment which is not to exceed 3
years, at the end of which the plan will
meet the criteria in § 1956.10. A develop-
mental plan shall include the dates
within which intermediate and final
action will be accomplished. Although
administrative actions, such as stages
for application of standards and en-
forcement, related staffing, develop-
ment of regulations may be develop-
mental, to be considered for approval, a
State plan for public employees must
contain at time of plan approval basic
State legislative and/or executive au-
thority under which these actions will
be taken. If necessary program changes
require further implementing execu-
tive action by the Governor or supple-
mentary legislative action by the
State, a copy of the appropriate order,
or the bill or a draft of legislation that
will be or has been proposed for enact-
ment shall be submitted, accompanied
by:

(i) A statement of the Governor’s
support of the legislation or order and

(ii) A statement of legal opinion that
the proposed legislation or executive
action will meet the requirements of
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the Act and this part in a manner con-
sistent with the State’s constitution
and laws.

(2) On the basis of the State’s submis-
sion, the Assistant Secretary will ap-
prove the plan if he finds that there is
a reasonable expectation that the plan
for public employees will meet the cri-
teria in § 1956.10 within the indicated 3
year period. In such a case, the Assist-
ant Secretary shall not make a deter-
mination that a State is fully applying
the criteria in § 1956.10 until the State
has completed all the developmental
steps specified in the plan which are
designed to make it at least as effec-
tive as the Federal program for the pri-
vate sector, and the Assistant Sec-
retary has had at least 1 year to evalu-
ate the plan on the basis of actual op-
erations following the completion of
all developmental steps. If at the end of
3 years from the date of commence-
ment of the plan’s operation, the State
is found by the Assistant Secretary,
after affording the State notice and an
opportunity for a hearing, not to have
substantially completed the develop-
mental steps of the plan, he shall with-
draw the approval of the plan.

(3) Where a State plan approved
under part 1902 of this chapter is dis-
continued, except for its public em-
ployee component, or becomes ap-
proved after approval of a plan under
this part, the developmental period ap-
plicable to the public employee compo-
nent of the earlier plan will be control-
ling with regard to any such public em-
ployee coverage. For good cause, a
State may demonstrate that an addi-
tional period of time is required to
make adjustments on account of the
transfer from one type of plan to an-
other.

(c) Scope of a State plan for public em-
ployees. (1) A State plan for public em-
ployees must provide for the coverage
of both State and local government
employees to the full extent permitted
by the State laws and constitution.
The qualification ‘‘to the extent per-
mitted by its law’’ means only that
where a State may not constitu-
tionally regulate occupational safety
and health conditions in certain politi-
cal subdivisions, the plan may exclude
such political subdivision employees
from coverage.

(2) The State shall not exclude any
occupational, industrial, or hazard
grouping from coverage under its plan
unless the Assistant Secretary finds
that the State has shown there is no
necessity for such coverage.

Subpart B—Criteria

§ 1956.10 Specific criteria.

(a) General. A State plan for public
employees must meet the specific cri-
teria set forth in this section.

(b) Designation of State agency. (1) The
plan shall designate a State agency or
agencies which will be responsible for
administering the plan throughout the
State.

(2) The plan shall also describe the
authority and responsibilities vested in
such agency or agencies. The plan shall
contain assurances that any other re-
sponsibilities of the designated agency
shall not detract significantly from the
resources and priorities assigned to the
administration of the plan.

(3) A State agency or agencies must
be designated with overall responsibil-
ity for administering the plan through-
out the State. Subject to this overall
responsibility, enforcement of stand-
ards may be delegated to an appro-
priate agency having occupational
safety and health responsibilities or ex-
pertise throughout the State. Included
in this overall responsibility are the re-
quirements that the designated agency
have, or assure the provision of nec-
essary qualified personnel, legal au-
thority necessary for the enforcement
of the standards and make reports as
required by the Assistant Secretary.

(c) Standards. The State plan for pub-
lic employees shall include, or provide
for the development or adoption of,
standards which are or will be at least
as effective as those promulgated under
section 6 of the Act. The plan shall also
contain assurances that the State will
continue to develop or adopt such
standards. Indices of the effectiveness
of standards and procedures for the de-
velopment or adoption of standards
against which the Assistant Secretary
will measure the plan in determining
whether it is approvable are set forth
in § 1956.11(b).
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