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the Act and this part in a manner con-
sistent with the State’s constitution
and laws.

(2) On the basis of the State’s submis-
sion, the Assistant Secretary will ap-
prove the plan if he finds that there is
a reasonable expectation that the plan
for public employees will meet the cri-
teria in § 1956.10 within the indicated 3
year period. In such a case, the Assist-
ant Secretary shall not make a deter-
mination that a State is fully applying
the criteria in § 1956.10 until the State
has completed all the developmental
steps specified in the plan which are
designed to make it at least as effec-
tive as the Federal program for the pri-
vate sector, and the Assistant Sec-
retary has had at least 1 year to evalu-
ate the plan on the basis of actual op-
erations following the completion of
all developmental steps. If at the end of
3 years from the date of commence-
ment of the plan’s operation, the State
is found by the Assistant Secretary,
after affording the State notice and an
opportunity for a hearing, not to have
substantially completed the develop-
mental steps of the plan, he shall with-
draw the approval of the plan.

(3) Where a State plan approved
under part 1902 of this chapter is dis-
continued, except for its public em-
ployee component, or becomes ap-
proved after approval of a plan under
this part, the developmental period ap-
plicable to the public employee compo-
nent of the earlier plan will be control-
ling with regard to any such public em-
ployee coverage. For good cause, a
State may demonstrate that an addi-
tional period of time is required to
make adjustments on account of the
transfer from one type of plan to an-
other.

(c) Scope of a State plan for public em-
ployees. (1) A State plan for public em-
ployees must provide for the coverage
of both State and local government
employees to the full extent permitted
by the State laws and constitution.
The qualification ‘‘to the extent per-
mitted by its law’’ means only that
where a State may not constitu-
tionally regulate occupational safety
and health conditions in certain politi-
cal subdivisions, the plan may exclude
such political subdivision employees
from coverage.

(2) The State shall not exclude any
occupational, industrial, or hazard
grouping from coverage under its plan
unless the Assistant Secretary finds
that the State has shown there is no
necessity for such coverage.

Subpart B—Criteria

§ 1956.10 Specific criteria.

(a) General. A State plan for public
employees must meet the specific cri-
teria set forth in this section.

(b) Designation of State agency. (1) The
plan shall designate a State agency or
agencies which will be responsible for
administering the plan throughout the
State.

(2) The plan shall also describe the
authority and responsibilities vested in
such agency or agencies. The plan shall
contain assurances that any other re-
sponsibilities of the designated agency
shall not detract significantly from the
resources and priorities assigned to the
administration of the plan.

(3) A State agency or agencies must
be designated with overall responsibil-
ity for administering the plan through-
out the State. Subject to this overall
responsibility, enforcement of stand-
ards may be delegated to an appro-
priate agency having occupational
safety and health responsibilities or ex-
pertise throughout the State. Included
in this overall responsibility are the re-
quirements that the designated agency
have, or assure the provision of nec-
essary qualified personnel, legal au-
thority necessary for the enforcement
of the standards and make reports as
required by the Assistant Secretary.

(c) Standards. The State plan for pub-
lic employees shall include, or provide
for the development or adoption of,
standards which are or will be at least
as effective as those promulgated under
section 6 of the Act. The plan shall also
contain assurances that the State will
continue to develop or adopt such
standards. Indices of the effectiveness
of standards and procedures for the de-
velopment or adoption of standards
against which the Assistant Secretary
will measure the plan in determining
whether it is approvable are set forth
in § 1956.11(b).
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(d) Enforcement. (1) The State plan for
public employees shall provide a pro-
gram for the enforcement of the State
standards which is, or will be, at least
as effective in assuring safe and health-
ful employment and places of employ-
ment as the standards promulgated by
section 6 of the Act; and provide assur-
ances that the State’s enforcement
program for public employees will con-
tinue to be at least as effective in this
regard as the Federal program in the
private sector. Indices of the effective-
ness of a State’s enforcement plan
against which the Assistant Secretary
will measure the plan in determining
whether it is approvable are set forth
in § 1956.11(c).

(2) The plan shall require State and
local government agencies to comply
with all applicable State occupational
safety and health standards included in
the plan and all applicable rules issued
thereunder, and employees to comply
with all standards, rules, and orders
applicable to their conduct.

(e) Right of entry and inspection. The
plan shall contain adequate assurances
that inspectors will have a right to
enter covered workplaces which is at
least as effective as that provided in
section 8 of the Act for the purpose of
inspection or monitoring. Where such
entry is refused, the State agency or
agencies shall have the authority
through appropriate legal process to
compel such entry.

(f) Prohibition against advance notice.
The State plan shall contain a prohibi-
tion against advance notice of inspec-
tions. Any exceptions must be ex-
pressly authorized by the head of the
designated agency or agencies or his
representative and such exceptions
may be no broader than those author-
ized under the Act and the rules pub-
lished in part 1903 of this chapter relat-
ing to advance notice.

(g) Personnel. The plan shall provide
assurances that the designated agency
or agencies and all government agen-
cies to which authority has been dele-
gated, have, or will have, a sufficient
number of adequately trained and
qualified personnel necessary for the
enforcement of standards. For this pur-
pose, qualified personnel means per-
sons employed on a merit basis, includ-
ing all persons engaged in the develop-

ment of standards and the administra-
tion of the plan. Subject to the results
of evaluations, conformity with the
Standards for a Merit System of Per-
sonnel Administration, 45 CFR part 70,
issued by the Secretary of Labor, in-
cluding any amendments thereto, and
any standards prescribed by the U.S.
Civil Service Commission, pursuant to
section 208 of the Intergovernmental
Personnel Act of 1970, modifying or su-
perseding such standards, and guide-
lines on ‘‘at least as effective as’’ staff-
ing derived from the Federal private
employee program will be deemed to
meet this requirement.

(h) Resources. The plan shall contain
satisfactory assurances through the
use of budget, organizational descrip-
tion, and any other appropriate means,
that the State will devote adequate
funds to the administration and en-
forcement of the public employee pro-
gram. The Assistant Secretary will
make the periodic evaluations of the
adequacy of the resources the State
has devoted to the plan.

(i) Employer records and reports. The
plan shall provide assurances that pub-
lic employers covered by the plan will
maintain records and make reports on
occupational injuries and illnesses in a
manner similar to that required of pri-
vate employers under the Act.

(j) State agency reports to the Assistant
Secretary. The plan shall provide assur-
ances that the designated agency or
agencies shall make such reasonable
reports to the Assistant Secretary in
such form and containing such infor-
mation as he may from time to time
require. The agency or agencies shall
establish specific goals consistent with
the goals of the Act, including meas-
ures of performance, output, and re-
sults which will determine the effi-
ciency and effectiveness of the State
program for public employees, and
shall make periodic reports to the As-
sistant Secretary on the extent to
which the State, in implementation of
its plan, has attained these goals. Re-
ports will also include data and infor-
mation on the implementation of the
specific inspection and voluntary com-
pliance activities included within the
plan. Further, these reports shall con-
tain such statistical information per-
taining to work-related deaths, injuries
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and illnesses in employments and
places of employment covered by the
plan as the Assistant Secretary may
from time to time require.

§ 1956.11 Indices of effectiveness.
(a) General. In order to satisfy the re-

quirements of effectiveness under
§ 1956.10 (c)(1) and (d)(1), the State plan
for public employees shall:

(1) Establish the same standards, pro-
cedures, criteria, and rules as have
been established by the Assistant Sec-
retary under the act; or

(2) Establish alternative standards,
procedures, criteria, and rules which
will be measured against each of the
indices of effectiveness in paragraphs
(b) and (c) of this section to determine
whether the alternatives are at least as
effective as the Federal program for
private employees, where applicable,
with respect to the subject of each
index. For each index the State must
demonstrate by the presentation of fac-
tual or other appropriate information
that its plan for public employees will,
to the extent practicable, be at least as
effective as the Federal program for
private employees.

(b) Standards. (1) The indices for
measurement of a State plan for public
employees with regard to standards fol-
low in paragraph (b)(2) of this section.
The Assistant Secretary will determine
whether the State plan for public em-
ployees satisfies the requirements of
effectiveness with regard to each index
as provided in paragraph (a) of this sec-
tion.

(2) The Assistant Secretary will de-
termine whether the State plan for
public employees:

(i) Provides for State standards
which are or will be at least as effec-
tive as the standards promulgated
under section 6 of the Act. In the case
of any State standards dealing with
toxic materials or harmful physical
agents, they should adequately assure,
to the extent feasible, that no em-
ployee will suffer material impairment
of health or functional capacity, even
if such employee has regular exposure
to the hazard dealt with by such stand-
ard for the period of his working life,
by such means as, in the development
and promulgation of standards, obtain-
ing the best available evidence through

research, demonstration, experiments,
and experience under this and any
other safety and health laws.

(ii) Provides an adequate method to
assure that its standards will continue
to be at least as effective as Federal
standards, including Federal standards
which become effective subsequent to
any approval of the plan.

(iii) Provides a procedure for the de-
velopment and promulgation of stand-
ards which allows for the consideration
of pertinent factual information and
affords interested persons, including
employees, employers and the public,
an opportunity to participate in such
processes, by such means as establish-
ing procedures for consideration of ex-
pert technical knowledge, and provid-
ing interested persons, including em-
ployers, employees, recognized stand-
ards-producing organizations, and the
public, an opportunity to submit infor-
mation requesting the development or
promulgation of new standards or the
modification or revocation of existing
standards and to participate in any
hearings. This index may also be satis-
fied by such means as the adoption of
Federal standards, in which case the
procedures at the Federal level before
adoption of a standard under section 6
may be considered to meet the condi-
tions of this index.

(iv) Provides authority for the grant-
ing of variances from State standards
upon application of a public employer
or employers which correspond to
variances authorized under the Act,
and for consideration of the views of
interested parties, by such means as
giving affected employees notice of
each application and an opportunity to
request and participate in hearings or
other appropriate proceedings relating
to applications for variances.

(v) Provides for prompt and effective
standards setting actions for the pro-
tection of employees against new and
unforeseen hazards, by such means as
the authority to promulgate emer-
gency temporary standards. Such au-
thority is particularly appropriate for
those situations where public employ-
ees are exposed to unique hazards for
which existing standards do not pro-
vide adequate protection.

(vi) Provides that State standards
contain appropriate provision for the
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furnishing to employees of information
regarding hazards in the workplace, in-
cluding information about suitable pre-
cautions, relevant symptoms, and
emergency treatment in case of expo-
sure; by such means as labelling, post-
ing, and, where appropriate, results of
medical examinations, being furnished
only to appropriate State officials and,
if the employee so requests, to his phy-
sician.

(vii) Provides that State standards
where appropriate, contain specific
provision for the protection of employ-
ees from exposure to hazards, by such
means as containing appropriate provi-
sion for the use of suitable protective
equipment and for control or techno-
logical procedures with respect to such
hazards, including monitoring or meas-
uring such exposure.

(c) Enforcement. (1) The indices for
measurement of a State plan for public
employees with regard to enforcement
follow in paragraph (c)(2) of this sec-
tion. The Assistant Secretary will de-
termine whether the plan satisfies the
requirements of effectiveness with re-
gard to each index as provided in para-
graph (a) of this section.

(2) The Assistant Secretary will de-
termine whether the State plan for
public employees:

(i) Provides for inspection of covered
workplaces in the State by the des-
ignated agency or agencies or any
other agency which is duly delegated
authority, including inspections in re-
sponse to complaints where there are
reasonable grounds to believe a hazard
exists, in order to assure, so far as pos-
sible, safe and healthful working condi-
tions for covered employees by such
means as providing for inspections
under conditions such as those pro-
vided in section 8 of the Act.

(ii) Provides an opportunity for em-
ployees and their representative, be-
fore, during, and after inspections, to
bring possible violations to the atten-
tion of the State or local agency with
enforcement responsibility in order to
aid inspections, by such means as af-
fording a representative of the em-
ployer, and a representative authorized
by employees, an opportunity to ac-
company the inspector during the
physical inspection of the workplace,
or where there is no authorized rep-

resentative, provide for consultation
by the inspector with a reasonable
number of employees.

(iii) Provides for notification of em-
ployees, or their representatives, when
the State decides not to take compli-
ance action as a result of violations al-
leged by such employees or their rep-
resentative, and further provides for
informal review of such decisions, by
such means as written notification of
decisions not to take compliance ac-
tion and the reasons therefor, and pro-
cedures for informal review of such de-
cisions and written statements of the
disposition of such review.

(iv) Provides that public employees
be informed of their protections and
obligations under the Act, including
the provisions of applicable standards,
by such means as the posting of notices
or other appropriate sources of infor-
mation.

(v) Provides necessary and appro-
priate protection to an employee
against discharge or discrimination in
terms and conditions of employment
because he has filed a complaint, testi-
fied, or otherwise acted to exercise
rights under the State program for
public employees for himself or others,
by such means as providing for appro-
priate sanctions against the State or
local agency for such actions, and by
providing for the withholding, upon re-
quest, of the names of complainants
from the employer.

(vi) Provides that public employees
have access to information on their ex-
posure to toxic materials or harmful
physical agents and receive prompt in-
formation when they have been or are
being exposed to such materials or
agents in concentrations or at levels in
excess of those prescribed by the appli-
cable safety and health standards, by
such means as the observation by em-
ployees of the monitoring or measuring
of such materials or agents, employee
access to the records of such monitor-
ing or measuring, prompt notification
by a public employer to any employee
who has been or is being exposed to
such agents or materials in excess of
the applicable standards, and informa-
tion to such employee of corrective ac-
tion being taken.

(vii) Provides procedures for the
prompt restraint or elimination of any
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conditions or practices in covered
places of employment which could rea-
sonably be expected to cause death or
serious physical harm immediately or
before the imminence of such danger
can be eliminated through the enforce-
ment procedures otherwise provided for
in the plan, by such means as imme-
diately informing employees and em-
ployers of such hazards, taking steps to
obtain immediate abatement of the
hazard by the employer, and, where ap-
propriate, authority to initiate nec-
essary legal proceedings to require
such abatement.

(viii) Provides that the designated
agency (or agencies) and any agency to
which it has duly delegated authority,
will have the necessary legal authority
for the enforcement of standards by
such means as provisions for appro-
priate compulsory process to obtain
necessary evidence or testimony in
connection with inspection and en-
forcement proceedings.

(ix) Provides for prompt notice to
public employers and employees when
an alleged violation of standards has
occurred, including the proposed abate-
ment requirements, by such means as
the issuance of a written citation to
the public employer and posting of the
citation at or near the site of the viola-
tion; further provides for advising the
public employer of any proposed sanc-
tions, wherever appropriate, by such
means as a notice to the employer by
certified mail within a reasonable time
of any proposed sanctions.

(x) Provides effective sanctions
against public employers who violate
State standards and orders, or applica-
ble public agency standards, such as
those prescribed in the Act. In lieu of
monetary penalties a complex of en-
forcement tools and rights, such as
various forms of equitable remedies
available to the designee including ad-
ministrative orders; availability of em-
ployee rights such as right to contest
citations, and provisions for strength-
ened employee participation in en-
forcement may be demonstrated to be
as effective as monetary penalties in
achieving complianace in public em-
ployment. In evaluating the effective-
ness of an alternate system for compel-
ling compliance, elements of the en-
forcement educational program such as

a system of agency self inspection pro-
cedures, and in-house training pro-
grams, and employee complaint proce-
dures may be taken into consideration.

(xi) Provides for an employer to have
the right of review of violations alleged
by the State or any agency to which it
has duly delegated authority, abate-
ment periods and proposed penalties,
where appropriate, for employees or
their representatives to challenge the
reasonableness of the period of time
fixed in the citation for the abatement
of the hazard, and for employees or
their representatives to have an oppor-
tunity to participate in review, pro-
ceedings, by such means as providing
for admininistrative review, with an
opportunity for a full hearing on the
issues.

(xii) Provides that the State will un-
dertake programs to encourage vol-
untary compliance by public employers
and employees by such means as con-
ducting training and consultation with
such employers and employees, and en-
couraging agency self-inspection pro-
grams.

(d) Additional indices. Upon his own
motion, or after consideration of data,
views, and arguments received in any
proceedings held under subpart C of
this part, the Assistant Secretary may
prescribe additional indices for any
State plan for public employees which
shall be in furtherance of the purpose
of this section.

Subpart C—Approval, Change,
Evaluation and Withdrawal of
Approval Procedures

§ 1956.20 Procedures for submission,
approval and rejection.

The procedures contained in subpart
C of part 1902 of this chapter shall be
applicable to submission, approval, and
rejection of State plans submitted
under this part, except that the infor-
mation required in § 1902.20(b)(1)(iii)
would not be included in decisions of
approval.

§ 1956.21 Procedures for submitting
changes.

The procedures contained in part 1953
of this chapter shall be applicable to
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