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(3) Directly to the member following
a determination that the member is ca-
pable of managing his affairs.

(b) The Commanding Officer, Navy
Finance Center, or Commanding Offi-
cer, Marine Corps Finance Center, will
notify the Judge Advocate General of
any fact affecting the pay of a member
mentally incapable of managing his af-
fairs. This includes waiver of retired
pay in favor of Veterans Administra-
tion compensation; death of the mem-
ber; death of the trustee; or, notice of
appointment of a legal representative
by a State court of competent jurisdic-
tion. At the request of the Judge Advo-
cate General or his designee, the appro-
priate finance center will report all
disbursements from the member’s ac-
count.

(c) The Navy or Marine Corps Fi-
nance Center will seek direction from
the Judge Advocate General when in-
formation from other sources indicates
a member is not competent to manage
his affairs.

§ 726.8 Emergency funds.

(a) Until a trustee is appointed, the
Judge Advocate General or his designee
may appoint the member’s command-
ing officer or other appropriate official
to receive emergency funds up to
$1,000.00 from the pay account of the
member without bond. The money will
be used for the benefit of the member
and his legal dependents.

(b) The commanding officer of any
naval medical facility may designate
an officer of the command to receive
and account for up to $35.00 per month
for the health and comfort of a member
who is found mentally incapable of
handling his affairs and who is a pa-
tient at the naval medical facility, if:

(1) A trustee has not been designated
under this chapter and a committee,
guardian, or other legal representative
has not been appointed by a State
court of competent jurisdiction;

(2) The member has no other funds
available for use in his own behalf; and

(3) The funds are necessary for the
purchase of items necessary for the
health and comfort of the member.

(c) This section will be cited on the
pay voucher as authority for payment
and receipt of such funds.

§ 726.9 Reports and supervision of
trustees.

(a) Accounting reports. The trustee
designated under this chapter will sub-
mit accounting reports annually or at
such other times as the Judge Advo-
cate General or his designee directs.
The Judge Advocate General will pro-
vide forms to be used by trustees for
the required accounting report. The re-
port will account for all funds received
from the Navy or Marine Corps on be-
half of the member. When payments to
a trustee are terminated for any rea-
son, the trustee will submit a final ac-
counting report to the Judge Advocate
General. Upon approval of the final ac-
counting report, the trustee and the
surety will be discharged from liabil-
ity.

(b) Failure to submit a report and de-
fault. If an accounting report is not re-
ceived by the date designated by the
Judge Advocate General or his des-
ignee, or an accounting is unsatisfac-
tory, the Judge Advocate General or
his designee will notify the trustee in
writing. If a satisfactory accounting is
not received by the Judge Advocate
General within the time specified, the
trustee will be declared in default of
the trustee agreement and will become
liable for all unaccounted trustee
funds. If a trustee is declared in default
of the trustee agreement, the appro-
priate finance center will be directed
to terminate payments to the trustee
and, if necessary, a successor trustee
may be appointed. The trustee and sur-
ety will be notified in writing by the
Judge Advocate General or his designee
of the declaration of default. The noti-
fication will state the reasons for de-
fault, the amount of indebtedness to
the Government, and will demand pay-
ment for the full amount of indebted-
ness. If payment in full is not received
by the Judge Advocate General within
an appropriate period of time from no-
tification of default, the account may
be forwarded to the Department of Jus-
tice for recovery of funds through ap-
propriate civil action.

PART 727—LEGAL ASSISTANCE

Sec.
727.1 Purpose.
727.2–727.4 [Reserved]
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§ 727.1 Purpose.
A legal assistance program providing

needed legal advice and assistance to
military personnel and their depend-
ents has been in operation in the naval
service since 1943. The program has im-
proved the morale of personnel and re-
duced disciplinary problems since its
inception. The purpose of this part is
to provide guidelines for the continu-
ation of the program.

§§ 727.2–727.4 [Reserved]

§ 727.5 Persons eligible for assistance.
Legal assistance shall be available to

members of the Armed Forces of the
United States and their dependents,
and military personnel of allied na-
tions serving in the United States, its
territories or possessions. The service
is intended primarily for the benefit of
personnel during active service, but is
to be extended to retired military per-
sonnel, their dependents, survivors of
members of the Armed Forces who
would be eligible were the service
member alive, and in overseas areas, to
civilians, other than local-hire employ-
ees, who are in the employ of, serving
with, or accompanying the U.S. Armed
Forces, and their dependents, when and
if the workload of the office renders
such service feasible.

§ 727.6 Functions of legal assistance of-
ficers.

(a) Basic duties. A legal assistance of-
ficer, while performing legal assistance
duties, in addition to performing any
other duties which may be assigned to
him:

(1) Shall counsel, advise, and assist
persons eligible for assistance in con-
nection with their personal legal prob-
lems, or refer such persons to a civilian
lawyer as provided in § 727.9.

(2) Shall serve as advocate and coun-
sel for persons eligible for assistance in
connection with their personal legal
problems and may prepare and sign
correspondence on behalf of a client,
negotiate with another party or his
lawyer, and prepare all types of legal
documents, including pleadings.

(3) Shall, in appropriate cases and
under guidelines prescribed in the Man-
ual of the Judge Advocate General con-
templating agreements or liaison with
appropriate civilian bar officials, serve
as advocate and counsel for, and pro-
vide full legal representation including
representation in court to, persons eli-
gible for assistance in connection with
their personal legal problems.

(4) Shall, subject to the direction of
the senior legal assistance officer of
the command, establish contact and
maintain liaison with local bar organi-
zations, lawyer referral services, legal
aid societies, and other local organiza-
tions through which the services of ci-
vilian lawyers may be made available
to military personnel and their depend-
ents.

(5) Shall supervise the personnel and
operation of the legal assistance office
in accordance with good legal practice
and the policies and guidance provided
by the Judge Advocate General.

(6) Shall advise persons with com-
plaints of discrimination on policies
and procedures under the Civil Rights
Act of 1964 and SECNAV Instruction
5350.5 series.

(b) Nature of assistance. Legal assist-
ance officers and administrative and
clerical personnel assigned to legal as-
sistance offices perform legal assist-
ance duties as official duties in the ca-
pacity of an officer or an employee of
the United States. Persons performing
legal assistance duties, however,
should not mislead those with whom
they may deal into believing that their
views or opinions are the official views
or opinions of, approved by, or binding
on, the Department of the Navy or the
United States.

(c) Duty to client. A legal assistance
officer should exercise his independent
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professional judgment on behalf of his
client within the standards promul-
gated in the Code of Professional Re-
sponsibility and the specific limita-
tions imposed in this part.

(d) Professional legal advice. Only legal
assistance officers are authorized to
render services that call for the profes-
sional judgment of a lawyer. The legal
assistance officer may delegate tasks
to clerks, secretaries, and other lay
personnel provided the officer main-
tains a direct relationship with the cli-
ent, supervises the delegated work, and
has complete professional responsibil-
ity for the work product. Services that
call for the professional judgment of a
lawyer include, but are not limited to,
the preparation of wills and powers of
attorney, advising personnel with re-
spect to legal rights and relationships,
negotiating contracts, and other mat-
ters requiring an educated ability to
relate the general body and philosophy
of law to a specified legal problem of a
client. Guidance in this matter may be
had from various official sources in-
cluding the ethical considerations
under Canon 3 of the Code of Profes-
sional Responsibility of the American
Bar Association and particularly EC 3–
2, 3–5, 3–6, and DR 3–101(A).

[41 FR 26863, June 30, 1976, as amended at 47
FR 41561, Sept. 21, 1982]

§ 727.7 Limitations on service pro-
vided.

(a) Assistance in official military mat-
ters. Legal assistance duties are sepa-
rate and apart from the responsibilities
of a trial counsel, defense counsel, or
other officer involved in the processing
of courts-martial, nonjudicial punish-
ment, administrative boards or pro-
ceedings, investigations, or other offi-
cial military matters. Frequently, a
serviceman accused or suspected of an
offense or of conduct leading to admin-
istrative proceedings will request ad-
vice from the legal assistance officer.
In such a case, he should be advised of
the proper procedures for obtaining
counsel or advice. This limitation does
not prevent the assignment of the same
officer to perform the functions of a
legal assistance officer and the func-
tions of a defense counsel, counsel for a
respondent, or counsel for a party.

(b) Domestic-relations cases. In domes-
tic-relations cases, a legal assistance
officer may, with the knowledge and
consent of both parties, and where nei-
ther party is represented by counsel,
consult both parties without impropri-
ety.

(c) Nonlegal advice. The legal assist-
ance officer, while giving legal advice,
may also determine that the client
needs or desires advice on related
nonlegal matters. The legal assistance
officer should provide legal advice
only, or defer giving such advice, and
refer the client to an appropriate per-
son or agency for such nonlegal coun-
seling. The legal assistance officer
should establish and maintain a work-
ing relationship with those individuals
who are qualified to provide nonlegal
counseling services.

(d) Proceedings involving the United
States. A legal assistance officer shall
not advise on, assist in, or become in-
volved with, individual interests op-
posed to or in conflict with the United
States without the specific approval of
the Judge Advocate General. In this
connection see also 18 U.S.C. 201, and 18
U.S.C. 205.

(e) Telephone inquiries. In the absence
of unusual or compelling cir-
cumstances, legal advice should not be
given over the telephone.

[41 FR 26863, June 30, 1976]

§ 727.8 Confidential and privileged
character of service provided.

All information and files pertaining
to the persons served will be treated as
confidential and privileged in the legal
sense as outlined in Canon 4 of the
Code of Professional Responsibility, as
opposed to confidential in the military
sense of security information. These
privileged matters may not be dis-
closed to anyone by personnel render-
ing the service, except upon the spe-
cific permission of the person con-
cerned, and disclosure thereof may not
be lawfully ordered by superior mili-
tary authority. This restriction does
not prohibit providing the nonprivi-
leged statistical data required by
§ 727.13 of this part. Protection of the
confidences of a legal assistance client
is essential to the proper functioning of
the legal assistance program in order
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to assure all military personnel, re-
gardless of grade, rank, or position,
that they may disclose frankly and
completely all material facts of their
problem to those rendering the service
without fear that their confidence will
be abused or used against them in any
way. While case files are not subject to
the control of the Department of the
Navy and therefore do not constitute a
‘‘system of records’’ within the mean-
ing of the Privacy Act of 1974 (5 U.S.C.
552a), no information which identifies
an individual legal assistance client by
name or any other particular, such as
social security number, shall be ex-
tracted from the case files and incor-
porated into any file or index system
aside from or in addition to the infor-
mation contained on the legal assist-
ance form (NAVJAG 5801/9) or locally
used equivalent. Strict adherence to
the foregoing will ensure compliance
with the Privacy Act. Administrative
and clerical personnel assigned to legal
assistance offices shall maintain the
confidential nature of matters handled.

[42 FR 35957, July 13, 1977]

§ 727.9 Referrals to civilian lawyers.

(a) General. If it is determined that
the legal assistance requested is be-
yond the scope of this part, or if no
available legal assistance officer is
qualified to give the assistance re-
quested, the client should be referred
to a civilian lawyer. When the client
does not know of a lawyer whom he
wishes to represent him, his case may
be referred to an appropriate bar orga-
nization, lawyer referral service, legal
aid society, or other local organization
for assistance in obtaining reliable,
competent, and sympathetic counsel,
or to a civilian lawyer designated by
such organization.

(b) Fees charged by civilian lawyers.
Legal assistance clients being referred
to a civilian lawyer should be advised
that, even when the fee to be charged is
set by statute or subject to court ap-
proval, it should be one of the first
items discussed to avoid later mis-
understandings and eliminate uncer-
tainty. Legal assistance officers should
exercise caution in discussing possible
fees to be charged by civilian lawyers
so as to avoid embarrassment or mis-

understanding between the client and
his civilian lawyer.

§ 727.10 Fees, compensation, solicita-
tion, and representation in civilian
courts.

(a) General. Active duty military per-
sonnel and civilian employees of the
Navy and Marine Corps are prohibited
from accepting or receiving, directly or
indirectly, any fee or compensation of
any nature, in cash or otherwise, for
legal services rendered to any person
entitled to legal assistance under this
part whether or not the service ren-
dered is normally provided or available
to such person under this part and
whether or not the service is rendered
during duty hours as a part of official
duties. Reserve judge advocates on in-
active duty are prohibited from accept-
ing or receiving any fee or compensa-
tion of any nature, in cash or other-
wise, for legal services rendered to any
person entitled to legal assistance
under this part with respect to matters
about which they consulted or advised
said person in an official capacity. The
prohibition may be waived only by the
Judge Advocate General of the Navy or
the Director, Naval Legal Service, as
appropriate, in extraordinary cir-
cumstances on a case by case basis for
inactive duty Reserve judge advocates
who consulted with or advised an eligi-
ble client in an official capacity. Be-
fore a waiver may be granted, the fol-
lowing criteria, as well as other rel-
evant criteria, shall be considered:

(1) Whether the waiver is specifically
requested by the party concerned or an
appropriate representative,

(2) Whether there is a likelihood that
undue and substantial prejudice will
otherwise be suffered by the party con-
cerned,

(3) Whether adequate continued rep-
resentation for compensation is other-
wise reasonably available, and

(4) Whether the requested representa-
tion will violate the Code of Profes-
sional Responsibility of the American
Bar Association or other applicable
legal or ethical requirements.

(b) Solicitation. Active duty military
personnel, civilian employees of the
Navy and Marine Corps, and inactive
reservists, acting in an official capac-
ity, are prohibited from soliciting, or
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advising that any person entitled to
legal assistance under this part retain,
consult, or seek legal services from
themselves in their private capacities,
or from any attorney who is a partner
or associate of a law firm of which they
are partners or associates, or from any
attorney with whom they share office
spaces; Provided that nothing herein
shall prevent such person from being
referred to civilian counsel as provided
in § 727.9.

(c) Representation before civilian courts
or agencies. No active duty Navy or Ma-
rine Corps judge advocate may appear
as counsel on behalf of any person enti-
tled to legal assistance, except as pro-
vided in paragraph (a)(3) of § 727.6 and
under guidelines prescribed in the Man-
ual of the Judge Advocate General be-
fore any civil court, civil administra-
tive tribunal, civil regulatory body, or
civil governmental agency, in any pro-
ceeding, whether or not a fee or other
compensation is accepted or received,
without prior written approval of the
Judge Advocate General, or the Direc-
tor, Naval Legal Service, as appro-
priate. Requests for such permission
may be in the form prescribed in the
Manual of the Judge Advocate General.

[47 FR 41561, Sept. 21, 1982]

§ 727.11 Supervision.
The Judge Advocate General will ex-

ercise supervision over all legal assist-
ance activities in the Department of
the Navy. Subject to the supervision of
the Judge Advocate General, officers in
charge of Naval Legal Service Offices,
and all Marine Corps commanders exer-
cising general court-martial authority,
acting through their judge advocates,
shall exercise supervision over all legal
assistance activities within their re-
spective areas of responsibility and
shall ensure that legal assistance serv-
ices are made available to all eligible
personnel within their areas. The
Judge Advocate General will collabo-
rate with the American Bar Associa-
tion, the Federal Bar Association, and
other civilian bar organizations as he
may deem necessary or advisable in the
accomplishment of the objectives and
purposes of the legal assistance pro-
gram.

[42 FR 35957, July 13, 1977]

§ 727.12 Communications.

(a) Legal assistance officers are au-
thorized to communicate directly with
the Judge Advocate General, with each
other, and with other appropriate orga-
nizations and persons concerning legal
assistance matters.

(b) The use of a legal assistance of-
fice letterhead within the Department
of the Navy is authorized as an excep-
tion to the standard letterhead require-
ments contained in Department of De-
fense Instruction 5330.2 of July 12, 1968.
A sample of the letterhead to be used
is:

Legal Assistance Office, Building 200, Wash-
ington Navy Yard, Washington, DC 20374,
Tel: 202–433–4331.

Naval Legal Service Offices and other
commands having authorized legal as-
sistance officers are authorized to print
and use letterheads without seal or of-
ficial command designation in those
matters in which the correspondence
pertains solely to legal assistance mat-
ters. Legal assistance officers are di-
rected to ensure that their correspond-
ence does not imply United States
Navy or command sponsorship or ap-
proval of the substance of the cor-
respondence. Such correspondence is
considered a private matter arising
from the attorney-client relationship
as indicated in § 727.8.

[42 FR 35958, July 13, 1977]

§ 727.13 Reports.

Each legal assistance office shall, by
the 10th day of October of each year,
prepare and submit to the Judge Advo-
cate General one copy of the Legal As-
sistance Report (NAVJAG 5801/3 Rev.
12–78)) covering the preceding fiscal
year. A final report shall be submitted
on the disestablishment of the legal as-
sistance office. Special reports shall be
submitted when requested by the Judge
Advocate General. Information copies
of all reports shall be furnished to the
supervising commander referred to in
§ 727.11. Reports symbol JAG–5801–1 is
assigned for this reporting require-
ment.

[38 FR 6026, Mar. 6, 1973, as amended at 47 FR
41561, Sept. 21, 1982]
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§ 727.14 Files and records.

(a) Case files. The material contained
in legal assistance case files is nec-
essarily limited to private unofficial
matters and such material is privileged
and protected under the attorney-cli-
ent relationship. Each legal assistance
office should therefore maintain only
such files as are necessary for the prop-
er operation of the office.

(b) [Reserved]

[38 FR 6026, Mar. 6, 1973, as amended at 43 FR
17355, Apr. 24, 1978]

§ 727.15 Liberal construction of part.

The provisions of this part are in-
tended to be liberally construed to aid
in accomplishing the mission of legal
assistance.

PART 728—MEDICAL AND DENTAL
CARE FOR ELIGIBLE PERSONS AT
NAVY MEDICAL DEPARTMENT
FACILITIES
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