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86.6 When must an IHE submit a drug pre-
vention program certification?

86.7 What definitions apply to this part?

Subpart B—Institutions of Higher Education

86.100 What must the IHE’s drug prevention
program include?

86.101 What review of IHE drug prevention
programs does the Secretary conduct?

86.102 What is required of an IHE that the
Secretary selects for annual review?

86.103 What records and information must
an IHE make available to the Secretary
and the public concerning its drug pre-
vention program?

Subpart C [Reserved]

Subpart D—Responses and Sanctions
Issued or Imposed by the Secretary for
Violations by an IHE

86.300 What constitutes a violation of this
part by an IHE?

86.301 What actions may the Secretary take
if an IHE violates this part?

86.302 What are the procedures used by the
Secretary for providing information or
technical assistance?

86.303 What are the procedures used by the
Secretary for issuing a response other
than the formulation of a compliance
agreement or the provision of informa-
tion or technical assistance?

86.304 What are the procedures used by the
Secretary to demand repayment of Fed-
eral financial assistance or terminate an
IHE’s eligibility for any or all forms of
Federal financial assistance?

Subpart E—Appeal Procedures

86.400 What is the scope of this subpart?
86.401 What are the authority and respon-

sibility of the ALJ?
86.402 Who may be a party in a hearing

under this subpart?
86.403 May a party be represented by coun-

sel?
86.404 How may a party communicate with

an ALJ?
86.405 What are the requirements for filing

written submissions?
86.406 What must the ALJ do if the parties

enter settlement negotiations?
86.407 What are the procedures for schedul-

ing a hearing?
86.408 What are the procedures for conduct-

ing a pre-hearing conference?
86.409 What are the procedures for conduct-

ing a hearing on the record?
86.410 What are the procedures for issuance

of a decision?
86.411 What are the procedures for request-

ing reinstatement of eligibility?

AUTHORITY: 20 U.S.C. 1145g, unless other-
wise noted.

SOURCE: 55 FR 33581, Aug. 16, 1990, unless
otherwise noted.

Subpart A—General

§ 86.1 What is the purpose of the Drug
and Alcohol Abuse Prevention regu-
lations?

The purpose of the Drug and Alcohol
Abuse Prevention regulations is to im-
plement section 22 of the Drug-Free
Schools and Communities Act Amend-
ments of 1989, which added section 1213
to the Higher Education Act. These
amendments require that, as a condi-
tion of receiving funds or any other
form of financial assistance under any
Federal program, an institution of
higher education (IHE) must certify
that it has adopted and implemented a
drug prevention program as described
in this part.

(Authority: 20 U.S.C. 1145g)

[61 FR 66225, Dec. 17, 1996]

§ 86.2 What Federal programs are cov-
ered by this part?

The Federal programs covered by
this part include—

(a) All programs administered by the
Department of Education under which
an IHE may receive funds or any other
form of Federal financial assistance;
and

(b) All programs administered by any
other Federal agency under which an
IHE may receive funds or any other
form of Federal financial assistance.

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.3 What actions shall an IHE take
to comply with the requirements of
this part?

(a) An IHE shall adopt and imple-
ment a drug prevention program as de-
scribed in § 86.100 to prevent the unlaw-
ful possession, use, or distribution of il-
licit drugs and alcohol by all students
and employees on school premises or as
part of any of its activities.

(b) An IHE shall provide a written
certification that it has adopted and
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implemented the drug prevention pro-
gram described in § 86.100.

(Approved by the Office of Management and
Budget under control number 1880–0522)

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, 66226, Dec. 17, 1996]

§ 86.4 What are the procedures for sub-
mitting a drug prevention program
certification?

An IHE shall submit to the Secretary
the drug prevention program certifi-
cation required by § 86.3(b).

(Approved by the Office of Management and
Budget under control number 1880–0522)

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66226, Dec. 17, 1996]

§ 86.5 What are the consequences if an
IHE fails to submit a drug preven-
tion program certification?

(a) An IHE that fails to submit a drug
prevention program certification is not
eligible to receive funds or any other
form of financial assistance under any
Federal program.

(b) The effect of loss of eligibility to
receive funds or any other form of Fed-
eral financial assistance is determined
by the statute and regulations govern-
ing the Federal programs under which
an IHE receives or desires to receive
assistance.

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66225, Dec. 17, 1996]

§ 86.6 When must an IHE submit a
drug prevention program certifi-
cation?

(a) After October 1, 1990, except as
provided in paragraph (b) of this sec-
tion, an IHE is not eligible to receive
funds or any other form of financial as-
sistance under any Federal program
until the IHE has submitted a drug pre-
vention program certification.

(b)(1) The Secretary may allow an
IHE until not later than April 1, 1991,
to submit the drug prevention program
certification, only if the IHE estab-
lishes that it has a need, other than ad-
ministrative convenience, for more

time to adopt and implement its drug
prevention program.

(2) An IHE that wants to receive an
extension of time to submit its drug
prevention program certification shall
submit a written justification to the
Secretary that—

(i) Describes each part of its drug
prevention program, whether in effect
or planned;

(ii) Provides a schedule to complete
and implement its drug prevention pro-
gram; and

(iii) Explains why it has a need, other
than administrative convenience, for
more time to adopt and implement its
drug prevention program.

(3) An IHE shall submit a request for
an extension to the Secretary.

(Approved by the Office of Management and
Budget under control number 1880–0522)

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66226, Dec. 17, 1996]

§ 86.7 What definitions apply to this
part?

(a) Definitions in EDGAR. The follow-
ing terms used in this part are defined
in 34 CFR part 77:

Department
EDGAR
Secretary

(b) Other definitions. The following
terms used in this part are defined as
follows:

Compliance agreement means an agree-
ment between the Secretary and an
IHE that is not in full compliance with
its drug prevention program certifi-
cation. The agreement specifies the
steps the IHE will take to comply fully
with its drug prevention program cer-
tification, and provides a schedule for
the accomplishment of those steps. A
compliance agreement does not excuse
or remedy past violations of this part.

Institution of higher education means—
(1) An institution of higher edu-

cation, as defined in 34 CFR 600.4;
(2) A proprietary institution of high-

er education, as defined in 34 CFR 600.5;
(3) A postsecondary vocational insti-

tution, as defined in 34 CFR 600.6; and
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(4) A vocational school, as defined in
34 CFR 600.7.

(Authority: 20 U.S.C. 1145g)

[55 FR 33581, Aug. 16, 1990, as amended at 61
FR 66226, Dec. 17, 1996]

Subpart B—Institutions of Higher
Education

§ 86.100 What must the IHE’s drug pre-
vention program include?

The IHE’s drug prevention program
must, at a minimum, include the fol-
lowing:

(a) The annual distribution in writ-
ing to each employee, and to each stu-
dent who is taking one or more classes
for any type of academic credit except
for continuing education units, regard-
less of the length of the student’s pro-
gram of study, of—

(1) Standards of conduct that clearly
prohibit, at a minimum, the unlawful
possession, use, or distribution of il-
licit drugs and alcohol by students and
employees on its property or as part of
any of its activities;

(2) A description of the applicable
legal sanctions under local, State, or
Federal law for the unlawful possession
or distribution of illicit drugs and alco-
hol;

(3) A description of the health risks
associated with the use of illicit drugs
and the abuse of alcohol;

(4) A description of any drug or alco-
hol counseling, treatment, or rehabili-
tation or re-entry programs that are
available to employees or students; and

(5) A clear statement that the IHE
will impose disciplinary sanctions on
students and employees (consistent
with local, State, and Federal law), and
a description of those sanctions, up to
and including expulsion or termination
of employment and referral for pros-
ecution, for violations of the standards
of conduct required by paragraph (a)(1)
of this section. For the purpose of this
section, a disciplinary sanction may in-
clude the completion of an appropriate
rehabilitation program.

(b) A biennial review by the IHE of
its program to—

(1) Determine its effectiveness and
implement changes to the program if
they are needed; and

(2) Ensure that the disciplinary sanc-
tions described in paragraph (a)(5) of
this section are consistently enforced.

(Approved by the Office of Management and
Budget under control number 1880–0522)

(Authority: 20 U.S.C. 1145g)

§ 86.101 What review of IHE drug pre-
vention programs does the Sec-
retary conduct?

The Secretary annually reviews a
representative sample of IHE drug pre-
vention programs.

(Authority: 20 U.S.C. 1145g)

§ 86.102 What is required of an IHE
that the Secretary selects for an-
nual review?

If the Secretary selects an IHE for re-
view under § 86.101, the IHE shall pro-
vide the Secretary access to personnel,
records, documents and any other nec-
essary information requested by the
Secretary to review the IHE’s adoption
and implementation of its drug preven-
tion program.

(Approved by the Office of Management and
Budget under control number 1880–0522)

(Authority: 20 U.S.C. 1145g)

§ 86.103 What records and information
must an IHE make available to the
Secretary and the public concern-
ing its drug prevention program?

(a) Each IHE that provides the drug
prevention program certification re-
quired by § 86.3(b) shall, upon request,
make available to the Secretary and
the public a copy of each item required
by § 86.100(a) as well as the results of
the biennial review required by
§ 86.100(b).

(b)(1) An IHE shall retain the follow-
ing records for three years after the fis-
cal year in which the record was cre-
ated:

(i) The items described in paragraph
(a) of this section.

(ii) Any other records reasonably re-
lated to the IHE’s compliance with the
drug prevention program certification.

(2) If any litigation, claim, negotia-
tion, audit, review, or other action in-
volving the records has been started
before expiration of the three-year pe-
riod, the IHE shall retain the records
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