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State a reasonable opportunity to par-
ticipate.

(b) The plan must be available for
comment for a period of at least 30
days following the date of the notice
under § 300.281.

(Authority: 20 U.S.C. 1412(7))

§ 300.283 Review of public comments
before adopting plan.

Before adopting its State plan, the
SEA shall—

(a) Review and consider all public
comments; and

(b) Make any necessary modifica-
tions in the plan.

(Authority: 20 U.S.C. 1412(7))

§ 300.284 Publication and availability
of approved plan.

After the Secretary approves a State
plan, the SEA shall give notice in
newspapers or other media, or both,
that the plan is approved. The notice
must name places throughout the
State where the plan is available for
access by any interested person.

(Authority: 20 U.S.C. 1412(7))

(Approved by the Office of Management and
Budget under control number 1820–0600)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

Subpart C—Services
FREE APPROPRIATE PUBLIC EDUCATION

§ 300.300 Timelines for free appro-
priate public education.

(a) General. Each State shall ensure
that FAPE is available to all children
with disabilities aged 3 through 18
within the State not later than Sep-
tember 1, 1978, and to all children with
disabilities aged 3 through 21 within
the State not later than September 1,
1980.

(b) Age ranges 3–5 and 18–21. This
paragraph provides rules for applying
the requirement in paragraph (a) of
this section to children with disabil-
ities aged 3, 4, 5, 18, 19, 20, and 21:

(1) If State law or a court order re-
quires the State to provide education
for children with disabilities in any
disability category in any of these age
groups, the State must make FAPE

available to all children with disabil-
ities of the same age who have that dis-
ability.

(2) If a public agency provides edu-
cation to nondisabled children in any
of these age groups, it must make
FAPE available to at least a propor-
tionate number of children with dis-
abilities of the same age.

(3) If a public agency provides edu-
cation to 50 percent or more of its chil-
dren with disabilities in any disability
category in any of these age groups, it
must make FAPE available to all its
children with disabilities of the same
age who have that disability. This pro-
vision does not apply to children aged
3 through 5 for any fiscal year for
which the State receives a grant under
section 619(a)(1) of the Act.

(4) If a public agency provides edu-
cation to a child with a disability in
any of these age groups, it must make
FAPE available to that child and pro-
vide that child and his or her parents
all of the rights under part B of the Act
and this part.

(5) A State is not required to make
FAPE available to a child with a dis-
ability in one of these age groups if—

(i) State law expressly prohibits, or
does not authorize, the expenditure of
public funds to provide education to
nondisabled children in that age group;
or

(ii) The requirement is inconsistent
with a court order that governs the
provision of free public education to
children with disabilities in that State.

(c) Children aged 3 through 21 on res-
ervations. With the exception of chil-
dren identified in § 300.709(a)(1) and (2),
the SEA shall be responsible for ensur-
ing that all of the requirements of part
B of the Act are implemented for all
children aged 3 through 21 on reserva-
tions.

(Authority: 20 U.S.C. 1411(f); 1412(2)(B); S.
Rep. No. 94–168, p. 19 (1975))

NOTE 1: The requirement to make FAPE
available applies to all children with disabil-
ities within the State who are in the age
ranges required under § 300.300 and who need
special education and related services. This
includes children with disabilities already in
school and children with less severe disabil-
ities, who are not covered under the prior-
ities under § 300.321.
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NOTE 2: In order to be in compliance with
§ 300.300, each State must ensure that the re-
quirement to identify, locate, and evaluate
all children with disabilities is fully imple-
mented by public agencies throughout the
State. This means that before September 1,
1978, every child who has been referred or is
on a waiting list for evaluation (including
children in school as well as those not re-
ceiving an education) must be evaluated in
accordance with §§ 300.530–300.533. If, as a re-
sult of the evaluation, it is determined that
a child needs special education and related
services, an IEP must be developed for the
child by September 1, 1978, and all other ap-
plicable requirements of this part must be
met.

NOTE 3: The requirement to identify, lo-
cate, and evaluate children with disabilities
(commonly referred to as the ‘‘child find sys-
tem’’) was enacted on August 21, 1974, under
Pub. L. 93–380. While each State needed time
to establish and implement its child find sys-
tem, the four year period between August 21,
1974, and September 1, 1978, is considered to
be sufficient to ensure that the system is
fully operational and effective on a State-
wide basis.

Under the statute, the age range for the
child find requirement (0–21) is greater than
the mandated age range for providing FAPE.
One reason for the broader age requirement
under ‘‘child find’’ is to enable States to be
aware of and plan for younger children who
will require special education and related
services. It also ties in with the full edu-
cational opportunity goal requirement that
has the same age range as child find. More-
over, while a State is not required to provide
FAPE to children with disabilities below the
age ranges mandated under § 300.300, the
State may, at its discretion, extend services
to those children, subject to the priority re-
quirements of §§ 300.320–300.324.

§ 300.301 Free appropriate public edu-
cation—methods and payments.

(a) Each State may use whatever
State, local, Federal, and private
sources of support are available in the
State to meet the requirements of this
part. For example, when it is necessary
to place a child with a disability in a
residential facility, a State could use
joint agreements between the agencies
involved for sharing the cost of that
placement.

(b) Nothing in this part relieves an
insurer or similar third party from an
otherwise valid obligation to provide or
to pay for services provided to a child
with a disability.

(Authority: 20 U.S.C. 1401 (18); 1412(2)(B))

§ 300.302 Residential placement.
If placement in a public or private

residential program is necessary to
provide special education and related
services to a child with a disability,
the program, including non-medical
care and room and board, must be at no
cost to the parents of the child.

(Authority: 20 U.S.C. 1412(2)(B); 1413(a)(4)(B))

NOTE: This requirement applies to place-
ments that are made by public agencies for
educational purposes, and includes place-
ments in State-operated schools for children
with disabilities, such as a State school for
students with deafness or students with
blindness.

§ 300.303 Proper functioning of hear-
ing aids.

Each public agency shall ensure that
the hearing aids worn by children with
hearing impairments including deaf-
ness in school are functioning properly.

(Authority: 20 U.S.C. 1412(2)(B))

NOTE: The report of the House of Rep-
resentatives on the 1978 appropriation bill in-
cludes the following statement regarding
hearing aids:

In its report on the 1976 appropriation bill
the Committee expressed concern about the
condition of hearing aids worn by children in
public schools. A study done at the Commit-
tee’s direction by the Bureau of Education
for the Handicapped reveals that up to one-
third of the hearing aids are malfunctioning.
Obviously, the Committee expects the Office
of Education will ensure that hearing im-
paired school children are receiving adequate
professional assessment, follow-up and serv-
ices.

(Authority: H. R. Rep. No. 95–381, p. 67 (1977))

§ 300.304 Full educational opportunity
goal.

(a) Each SEA shall ensure that each
public agency establishes and imple-
ments a goal of providing full edu-
cational opportunity to all children
with disabilities in the area served by
the public agency.

(b) Subject to the priority require-
ments of §§ 300.320–300.324, an SEA or
LEA may use part B funds to provide
facilities, personnel, and services nec-
essary to meet the full educational op-
portunity goal.

(Authority: 20 U.S.C. 1412(2)(A); 1414(a)(1)(C))

NOTE: In meeting the full educational op-
portunity goal, the Congress also encouraged
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LEAs to include artistic and cultural activi-
ties in programs supported under this part,
subject to the priority requirements of
§§ 300.320–300.324. This point is addressed in
the following statements from the Senate
Report on Public Law 94–142:

The use of the arts as a teaching tool for
the handicapped has long been recognized as
a viable, effective way not only of teaching
special skills, but also of reaching young-
sters who had otherwise been unteachable.
The Committee envisions that programs
under this bill could well include an arts
component and, indeed, urges that local edu-
cational agencies include the arts in pro-
grams for the handicapped funded under this
Act. Such a program could cover both appre-
ciation of the arts by the handicapped
youngsters, and the utilization of the arts as
a teaching tool per se.

Museum settings have often been another
effective tool in the teaching of handicapped
children. For example, the Brooklyn Mu-
seum has been a leader in developing exhib-
its utilizing the heightened tactile sensory
skill of the blind. Therefore, in light of the
national policy concerning the use of muse-
ums in federally supported education pro-
grams enunciated in the Education Amend-
ments of 1974, the Committee also urges
local educational agencies to include muse-
ums in programs for the handicapped funded
under this Act.

(Authority: S. Rep. No. 94–168, p. 13 (1975))

§ 300.305 Program options.
Each public agency shall take steps

to ensure that its children with disabil-
ities have available to them the vari-
ety of educational programs and serv-
ices available to nondisabled children
in the area served by the agency, in-
cluding art, music, industrial arts, con-
sumer and homemaking education, and
vocational education.

(Authority: 20 U.S.C. 1412(2)(A); 1414(a)(1)(C))

NOTE: The above list of program options is
not exhaustive, and could include any pro-
gram or activity in which nondisabled stu-
dents participate.

§ 300.306 Nonacademic services.
(a) Each public agency shall take

steps to provide nonacademic and ex-
tracurricular services and activities in
such manner as is necessary to afford
children with disabilities an equal op-
portunity for participation in those
services and activities.

(b) Nonacademic and extracurricular
services and activities may include

counseling services, athletics, trans-
portation, health services, recreational
activities, special interest groups or
clubs sponsored by the public agency,
referrals to agencies that provide as-
sistance to individuals with disabil-
ities, and employment of students, in-
cluding both employment by the public
agency and assistance in making out-
side employment available.

(Authority: 20 U.S.C. 1412(2)(A); 1414(a)(1)(C))

§ 300.307 Physical education.

(a) General. Physical education serv-
ices, specially designed if necessary,
must be made available to every child
with a disability receiving FAPE.

(b) Regular physical education. Each
child with a disability must be afforded
the opportunity to participate in the
regular physical education program
available to nondisabled children un-
less—

(1) The child is enrolled full time in a
separate facility; or

(2) The child needs specially designed
physical education, as prescribed in the
child’s IEP.

(c) Special physical education. If spe-
cially designed physical education is
prescribed in a child’s IEP, the public
agency responsible for the education of
that child shall provide the services di-
rectly, or make arrangements for those
services to be provided through other
public or private programs.

(d) Education in separate facilities. The
public agency responsible for the edu-
cation of a child with a disability who
is enrolled in a separate facility shall
ensure that the child receives appro-
priate physical education services in
compliance with paragraphs (a) and (c)
of this section.

(Authority: 20 U.S.C. 1401(a)(16); 1412(5)(B);
1414(a)(6))

NOTE: The Report of the House of Rep-
resentatives on Public Law 94–142 includes
the following statement regarding physical
education:

Special education as set forth in the Com-
mittee bill includes instruction in physical
education, which is provided as a matter of
course to all non-handicapped children en-
rolled in public elementary and secondary
schools. The Committee is concerned that al-
though these services are available to and re-
quired of all children in our school systems,
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they are often viewed as a luxury for handi-
capped children.

* * * * *

The Committee expects the Commissioner
of Education to take whatever action is nec-
essary to assure that physical education
services are available to all handicapped
children, and has specifically included phys-
ical education within the definition of spe-
cial education to make clear that the Com-
mittee expects such services, specially de-
signed where necessary, to be provided as an
integral part of the educational program of
every handicapped child.

(Authority: H. R. Rep. No. 94–332, p. 9 (1975))

§ 300.308 Assistive technology.

Each public agency shall ensure that
assistive technology devices or assist-
ive technology services, or both, as
those terms are defined in §§ 300.5–300.6,
are made available to a child with a
disability if required as a part of the
child’s—

(a) Special education under § 300.17;
(b) Related services under § 300.16; or
(c) Supplementary aids and services

under § 300.550(b)(2).

(Authority: 20 U.S.C. 1412(2), (5)(B))

PRIORITIES IN THE USE OF PART B
FUNDS

§ 300.320 Definitions of ‘‘first priority
children’’ and ‘‘second priority chil-
dren.’’

For the purposes of §§ 300.321–300.324,
the term:

(a) First priority children means chil-
dren with disabilities who—

(1) Are in an age group for which the
State must make FAPE available
under § 300.300; and

(2) Are not receiving any education.
(b) Second priority children means

children with disabilities, within each
disability category, with the most se-
vere disabilities who are receiving an
inadequate education.

(Authority: 20 U.S.C. 1412(3))

NOTE 1: After September 1, 1978, there
should be no second priority children, since
States must ensure, as a condition of receiv-
ing part B funds for fiscal year 1979, that all
children with disabilities will have FAPE
available by that date.

NOTE 2: The term free appropriate public
education, as defined in § 300.8, means special
education and related services that * * *
‘‘are provided in conformity with an IEP’’
* * *.

New first priority children will con-
tinue to be found by the State after
September 1, 1978 through on-going ef-
forts to identify, locate, and evaluate
all children with disabilities.

§ 300.321 Priorities.
(a) Each SEA and LEA shall use

funds provided under part B of the Act
in the following order of priorities:

(1) To provide FAPE to first priority
children, including the identification,
location, and evaluation of first prior-
ity children.

(2) To provide FAPE to second prior-
ity children, including the identifica-
tion, location, and evaluation of second
priority children.

(3) To meet the other requirements of
this part.

(b) The requirements of paragraph (a)
of this section do not apply to funds
that the State uses for administration
under § 300.620.

(Authority: 20 U.S.C. 1411 (b)(1)(B), (b)(2)(B),
(c)(1)(B), (c)(2)(A)(ii))

NOTE: SEAs as well as LEAs must use part
B funds (except the portion used for State
administration) for the priorities. A State
may have to set aside a portion of its part B
allotment to be able to serve newly identi-
fied first priority children.

After September 1, 1978, part B funds may
be used—

(1) To continue supporting child identifica-
tion, location, and evaluation activities;

(2) To provide FAPE to newly identified
first priority children;

(3) To meet the full educational oppor-
tunity goal required under § 300.304, including
employing additional personnel and provid-
ing inservice training, in order to increase
the level, intensity and quality of services
provided to individual children with disabil-
ities; and

(4) To meet the other requirements of part
B.

§ 300.322 [Reserved]

§ 300.323 Services to other children.
If a State or an LEA is providing

FAPE to all of its first priority chil-
dren, that State or LEA may use funds
provided under part B of the Act—
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(a) To provide FAPE to children with
disabilities who are not receiving any
education and who are in the age
groups not covered under § 300.300 in
that State; or

(b) To provide FAPE to second prior-
ity children; or

(c) Both.

(Authority: 20 U.S.C. 1411 (b)(1)(B), (b)(2)(B),
(c)(2)(A)(ii))

§ 300.324 Application of local edu-
cational agency to use funds for the
second priority.

An LEA may use funds provided
under part B of the Act for second pri-
ority children, if it provides assurance
satisfactory to the SEA in its applica-
tion (or an amendment to its applica-
tion)—

(a) That all first priority children
have FAPE available to them;

(b) That the LEA has a system for
the identification, location, and eval-
uation of children with disabilities, as
described in its application; and

(c) That whenever a first priority
child is identified, located, and evalu-
ated, the LEA makes FAPE available
to the child.

(Authority: 20 U.S.C. 1411 (b)(1)(B), (c)(1)(B);
1414(a)(1)(C)(ii))

INDIVIDUALIZED EDUCATION PROGRAMS

§ 300.340 Definitions.

(a) As used in this part, the term in-
dividualized education program means a
written statement for a child with a
disability that is developed and imple-
mented in accordance with §§ 300.341–
300.350.

(b) As used in §§ 300.346 and 300.347,
participating agency means a State or
local agency, other than the public
agency responsible for a student’s edu-
cation, that is financially and legally
responsible for providing transition
services to the student.

(Authority: 20 U.S.C. 1401(a)(20))

§ 300.341 State educational agency re-
sponsibility.

(a) Public agencies. The SEA shall en-
sure that each public agency develops
and implements an IEP for each of its
children with disabilities.

(b) Private schools and facilities. The
SEA shall ensure that an IEP is devel-
oped and implemented for each child
with a disability who—

(1) Is placed in or referred to a pri-
vate school or facility by a public agen-
cy; or

(2) Is enrolled in a parochial school or
other private school and receives spe-
cial education or related services from
a public agency.

(Authority: 20 U.S.C. 1412 (4), (6); 1413(a)(4))

NOTE: This section applies to all public
agencies, including other State agencies
(e.g., departments of mental health and wel-
fare) that provide special education to a
child with a disability either directly, by
contract or through other arrangements.
Thus, if a State welfare agency contracts
with a private school or facility to provide
special education to a child with a disability,
that agency would be responsible for ensur-
ing that an IEP is developed for the child.

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.342 When individualized edu-
cation programs must be in effect.

(a) At the beginning of each school
year, each public agency shall have in
effect an IEP for every child with a dis-
ability who is receiving special edu-
cation from that agency.

(b) An IEP must—
(1) Be in effect before special edu-

cation and related services are pro-
vided to a child; and

(2) Be implemented as soon as pos-
sible following the meetings under
§ 300.343.

(Authority: 20 U.S.C. 1412(2)(B), (4), (6);
1414(a)(5); Pub. L. 94–142, sec. 8(c) (1975))

NOTE: Under paragraph (b)(2) of this sec-
tion, it is expected that the IEP of a child
with a disability will be implemented imme-
diately following the meetings under
§ 300.343. An exception to this would be (1)
when the meetings occur during the summer
or a vacation period, or (2) where there are
circumstances that require a short delay
(e.g., working out transportation arrange-
ments). However, there can be no undue
delay in providing special education and re-
lated services to the child.
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§ 300.343 Meetings.

(a) General. Each public agency is re-
sponsible for initiating and conducting
meetings for the purpose of developing,
reviewing, and revising the IEP of a
child with a disability (or, if consistent
with State policy and at the discretion
of the LEA, and with the concurrence
of the parents, an individualized family
service plan described in section 677(d)
of the Act for each child with a disabil-
ity, aged 3 through 5).

(b) [Reserved]
(c) Timeline. A meeting to develop an

IEP for a child must be held within 30
calendar days of a determination that
the child needs special education and
related services.

(d) Review. Each public agency shall
initiate and conduct meetings to re-
view each child’s IEP periodically and,
if appropriate, revise its provisions. A
meeting must be held for this purpose
at least once a year.

(Authority: 20 U.S.C. 1412(2)(B), (4), (6);
1414(a)(5))

NOTE: The date on which agencies must
have IEPs in effect is specified in § 300.342
(the beginning of each school year). However,
except for new children with disabilities (i.e.,
those evaluated and determined to need spe-
cial education and related services for the
first time), the timing of meetings to de-
velop, review, and revise IEPs is left to the
discretion of each agency.

In order to have IEPs in effect at the be-
ginning of the school year, agencies could
hold meetings either at the end of the pre-
ceding school year or during the summer
prior to the next school year. Meetings may
be held any time throughout the year, as
long as IEPs are in effect at the beginning of
each school year.

The statute requires agencies to hold a
meeting at least once each year in order to
review and, if appropriate, revise each child’s
IEP. The timing of those meetings could be
on the anniversary date of the child’s last
IEP meeting, but this is left to the discre-
tion of the agency.

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.344 Participants in meetings.
(a) General. The public agency shall

ensure that each meeting includes the
following participants:

(1) A representative of the public
agency, other than the child’s teacher,
who is qualified to provide, or super-
vise the provision of, special education.

(2) The child’s teacher.
(3) One or both of the child’s parents,

subject to § 300.345.
(4) The child, if appropriate.
(5) Other individuals at the discretion

of the parent or agency.
(b) Evaluation personnel. For a child

with a disability who has been evalu-
ated for the first time, the public agen-
cy shall ensure—

(1) That a member of the evaluation
team participates in the meeting; or

(2) That the representative of the
public agency, the child’s teacher, or
some other person is present at the
meeting, who is knowledgeable about
the evaluation procedures used with
the child and is familiar with the re-
sults of the evaluation.

(c) Transition services participants. (1)
If a purpose of the meeting is the con-
sideration of transition services for a
student, the public agency shall in-
vite—

(i) The student; and
(ii) A representative of any other

agency that is likely to be responsible
for providing or paying for transition
services.

(2) If the student does not attend, the
public agency shall take other steps to
ensure that the student’s preferences
and interests are considered; and

(3) If an agency invited to send a rep-
resentative to a meeting does not do
so, the public agency shall take other
steps to obtain the participation of the
other agency in the planning of any
transition services.

(Authority: 20 U.S.C. 1401(a)(19), (a)(20);
1412(2)(B), (4), (6); 1414(a)(5))

NOTE 1: In deciding which teacher will par-
ticipate in meetings on a child’s IEP, the
agency may wish to consider the following
possibilities:

(a) For a child with a disability who is re-
ceiving special education, the teacher could
be the child’s special education teacher. If
the child’s disability is a speech impairment,
the teacher could be the speech-language pa-
thologist.

(b) For a child with a disability who is
being considered for placement in special
education, the teacher could be the child’s
regular teacher, or a teacher qualified to
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provide education in the type of program in
which the child may be placed, or both.

(c) If the child is not in school or has more
than one teacher, the agency may designate
which teacher will participate in the meet-
ing.

Either the teacher or the agency represent-
ative should be qualified in the area of the
child’s suspected disability.

For a child whose primary disability is a
speech or language impairment, the evalua-
tion personnel participating under paragraph
(b)(1) of this section would normally be the
speech-language pathologist.

NOTE 2: Under paragraph (c) of this section,
the public agency is required to invite each
student to participate in his or her IEP
meeting, if a purpose of the meeting is the
consideration of transition services for the
student. For all students who are 16 years of
age or older, one of the purposes of the an-
nual meeting will always be the planning of
transition services, since transition services
are a required component of the IEP for
these students.

For a student younger than age 16, if tran-
sition services are initially discussed at a
meeting that does not include the student,
the public agency is responsible for ensuring
that, before a decision about transition serv-
ices for the student is made, a subsequent
IEP meeting is conducted for that purpose,
and the student is invited to the meeting.

§ 300.345 Parent participation.
(a) Each public agency shall take

steps to ensure that one or both of the
parents of the child with a disability
are present at each meeting or are af-
forded the opportunity to participate,
including—

(1) Notifying parents of the meeting
early enough to ensure that they will
have an opportunity to attend; and

(2) Scheduling the meeting at a mu-
tually agreed on time and place.

(b)(1) The notice under paragraph
(a)(1) of this section must indicate the
purpose, time, and location of the
meeting and who will be in attendance;

(2) If a purpose of the meeting is the
consideration of transition services for
a student, the notice must also—

(i) Indicate this purpose;
(ii) Indicate that the agency will in-

vite the student; and
(iii) Identify any other agency that

will be invited to send a representative.
(c) If neither parent can attend, the

public agency shall use other methods
to ensure parent participation, includ-

ing individual or conference telephone
calls.

(d) A meeting may be conducted
without a parent in attendance if the
public agency is unable to convince the
parents that they should attend. In
this case the public agency must have
a record of its attempts to arrange a
mutually agreed on time and place
such as—

(1) Detailed records of telephone calls
made or attempted and the results of
those calls;

(2) Copies of correspondence sent to
the parents and any responses received;
and

(3) Detailed records of visits made to
the parent’s home or place of employ-
ment and the results of those visits.

(e) The public agency shall take
whatever action is necessary to ensure
that the parent understands the pro-
ceedings at a meeting, including ar-
ranging for an interpreter for parents
with deafness or whose native language
is other than English.

(f) The public agency shall give the
parent, on request, a copy of the IEP.

(Authority: 20 U.S.C. 1401(a)(20); 1412 (2)(B),
(4), (6); 1414(a)(5))

NOTE: The notice in paragraph (a) of this
section could also inform parents that they
may bring other people to the meeting. As
indicated in paragraph (c) of this section, the
procedure used to notify parents (whether
oral or written or both) is left to the discre-
tion of the agency, but the agency must keep
a record of its efforts to contact parents.

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.346 Content of individualized
education program.

(a) General. The IEP for each child
must include—

(1) A statement of the child’s present
levels of educational performance;

(2) A statement of annual goals, in-
cluding short-term instructional objec-
tives;

(3) A statement of the specific special
education and related services to be
provided to the child and the extent
that the child will be able to partici-
pate in regular educational programs;
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(4) The projected dates for initiation
of services and the anticipated dura-
tion of the services; and

(5) Appropriate objective criteria and
evaluation procedures and schedules
for determining, on at least an annual
basis, whether the short term instruc-
tional objectives are being achieved.

(b) Transition services. (1) The IEP for
each student, beginning no later than
age 16 (and at a younger age, if deter-
mined appropriate), must include a
statement of the needed transition
services as defined in § 300.18, including,
if appropriate, a statement of each pub-
lic agency’s and each participating
agency’s responsibilities or linkages,
or both, before the student leaves the
school setting.

(2) If the IEP team determines that
services are not needed in one or more
of the areas specified in § 300.18 (b)(2)(i)
through (b)(2)(iii), the IEP must in-
clude a statement to that effect and
the basis upon which the determina-
tion was made.

(Authority: 20 U.S.C. 1401 (a)(19), (a)(20); 1412
(2)(B), (4), (6); 1414(a)(5))

NOTE 1: The legislative history of the tran-
sition services provisions of the Act suggests
that the statement of needed transition serv-
ices referred to in paragraph (b) of this sec-
tion should include a commitment by any
participating agency to meet any financial
responsibility it may have in the provision of
transition services. See House Report No.
101–544, p. 11 (1990).

NOTE 2: With respect to the provisions of
paragraph (b) of this section, it is generally
expected that the statement of needed tran-
sition services will include the areas listed
in § 300.18 (b)(2)(i) through (b)(2)(iii). If the
IEP team determines that services are not
needed in one of those areas, the public agen-
cy must implement the requirements in
paragraph (b)(2) of this section. Since it is a
part of the IEP, the IEP team must recon-
sider its determination at least annually.

NOTE 3: Section 602(a)(20) of the Act pro-
vides that IEPs must include a statement of
needed transition services for students be-
ginning no later than age 16, but permits
transition services to students below age 16
(i.e., ‘‘* * * and, when determined appro-
priate for the individual, beginning at age 14
or younger.’’). Although the statute does not
mandate transition services for all students
beginning at age 14 or younger, the provision
of these services could have a significantly
positive effect on the employment and inde-

pendent living outcomes for many of these
students in the future, especially for stu-
dents who are likely to drop out before age
16. With respect to the provision of transi-
tion services to students below age 16, the
Report of the House Committee on Edu-
cation and Labor on Public Law 101–476 in-
cludes the following statement:

Although this language leaves the final de-
termination of when to initiate transition
services for students under age 16 to the IEP
process, it nevertheless makes clear that
Congress expects consideration to be given
to the need for transition services for some
students by age 14 or younger. The Commit-
tee encourages that approach because of
their concern that age 16 may be too late for
many students, particularly those at risk of
dropping out of school and those with the
most severe disabilities. Even for those stu-
dents who stay in school until age 18, many
will need more than two years of transi-
tional services. Students with disabilities
are now dropping out of school before age 16,
feeling that the education system has little
to offer them. Initiating services at a young-
er age will be critical. (House Report No. 101–
544, 10 (1990).)

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.347 Agency responsibilities for
transition services.

(a) If a participating agency fails to
provide agreed-upon transition services
contained in the IEP of a student with
a disability, the public agency respon-
sible for the student’s education shall,
as soon as possible, initiate a meeting
for the purpose of identifying alter-
native strategies to meet the transi-
tion objectives and, if necessary, revis-
ing the student’s IEP.

(b) Nothing in this part relieves any
participating agency, including a State
vocational rehabilitation agency, of
the responsibility to provide or pay for
any transition service that the agency
would otherwise provide to students
with disabilities who meet the eligi-
bility criteria of that agency.

(Authority: 20 U.S.C. 1401 (a)(18), (a)(19),
(a)(20); 1412(2)(B))

§ 300.348 Private school placements by
public agencies.

(a) Developing individualized education
programs. (1) Before a public agency
places a child with a disability in, or
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refers a child to, a private school or fa-
cility, the agency shall initiate and
conduct a meeting to develop an IEP
for the child in accordance with
§ 300.343.

(2) The agency shall ensure that a
representative of the private school or
facility attends the meeting. If the rep-
resentative cannot attend, the agency
shall use other methods to ensure par-
ticipation by the private school or fa-
cility, including individual or con-
ference telephone calls.

(3) [Reserved]
(b) Reviewing and revising individual-

ized education programs. (1) After a child
with a disability enters a private
school or facility, any meetings to re-
view and revise the child’s IEP may be
initiated and conducted by the private
school or facility at the discretion of
the public agency.

(2) If the private school or facility
initiates and conducts these meetings,
the public agency shall ensure that the
parents and an agency representative:

(i) Are involved in any decision about
the child’s IEP; and

(ii) Agree to any proposed changes in
the program before those changes are
implemented.

(c) Responsibility. Even if a private
school or facility implements a child’s
IEP, responsibility for compliance with
this part remains with the public agen-
cy and the SEA.

(Authority: 20 U.S.C. 1413(a)(4)(B))

§ 300.349 Children with disabilities in
parochial or other private schools.

If a child with a disability is enrolled
in a parochial or other private school
and receives special education or relat-
ed services from a public agency, the
public agency shall—

(a) Initiate and conduct meetings to
develop, review, and revise an IEP for
the child, in accordance with § 300.343;
and

(b) Ensure that a representative of
the parochial or other private school
attends each meeting. If the represent-
ative cannot attend, the agency shall
use other methods to ensure participa-
tion by the private school, including

individual or conference telephone
calls.

(Authority: 20 U.S.C. 1413(a)(4)(A))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.350 Individualized education pro-
gram—accountability.

Each public agency must provide spe-
cial education and related services to a
child with a disability in accordance
with an IEP. However, part B of the
Act does not require that any agency,
teacher, or other person be held ac-
countable if a child does not achieve
the growth projected in the annual
goals and objectives.

(Authority: 20 U.S.C. 1412(2)(B); 1414(a) (5),
(6); Cong. Rec. at H7152 (daily ed., July 21,
1975))

NOTE: This section is intended to relieve
concerns that the IEP constitutes a guaran-
tee by the public agency and the teacher
that a child will progress at a specified rate.
However, this section does not relieve agen-
cies and teachers from making good faith ef-
forts to assist the child in achieving the
goals and objectives listed in the IEP. Fur-
ther, the section does not limit a parent’s
right to complain and ask for revisions of
the child’s program, or to invoke due process
procedures, if the parent feels that these ef-
forts are not being made.

DIRECT SERVICE BY THE STATE
EDUCATIONAL AGENCY

§ 300.360 Use of local educational
agency allocation for direct serv-
ices.

(a) An SEA may not distribute funds
to an LEA, and shall use those funds to
ensure the provision of FAPE to chil-
dren with disabilities residing in the
area served by the LEA, if the LEA, in
any fiscal year—

(1) Is entitled to less than $7,500 for
that fiscal year (beginning with fiscal
year 1979);

(2) Does not submit an application
that meets the requirements of
§§ 300.220–300.240;

(3) Is unable or unwilling to establish
and maintain programs of FAPE;

(4) Is unable or unwilling to be con-
solidated with other LEAs in order to
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establish and maintain those programs;
or

(5) Has one or more children with dis-
abilities who can best be served by a
regional or State center designed to
meet the needs of those children.

(b) In meeting the requirements in
paragraph (a) of this section, the SEA
may provide special education and re-
lated services directly, by contract, or
through other arrangements.

(c) The excess cost requirements of
§§ 300.182–300.186 do not apply to the
SEA.

(Authority: 20 U.S.C. 1411(c)(4); 1413(b);
1414(d))

NOTE: Section 300.360 is a combination of
three provisions in the statute (Sections
611(c)(4), 613(b), and 614(d)). This section fo-
cuses mainly on the State’s administration
and use of local entitlements under part B.

The SEA, as a recipient of part B funds, is
responsible for ensuring that all public agen-
cies in the State comply with the provisions
of the Act, regardless of whether they re-
ceive part B funds. If an LEA elects not to
apply for its part B entitlement, the State
would be required to use those funds to en-
sure that FAPE is made available to children
residing in the area served by that local
agency. However, if the local entitlement is
not sufficient for this purpose, additional
State or local funds would have to be ex-
pended in order to ensure that FAPE and the
other requirements of the Act are met.

Moreover, if the LEA is the recipient of
any other Federal funds, it would have to be
in compliance with 34 CFR §§ 104.31–104.39 of
the regulations implementing section 504 of
the Rehabilitation Act of 1973. It should be
noted that the term ‘‘FAPE’’ has different
meanings under part B and section 504. For
example, under part B, FAPE is a statutory
term that requires special education and re-
lated services to be provided in accordance
with an IEP. However, under section 504,
each recipient must provide an education
that includes services that are ‘‘designed to
meet individual educational needs of handi-
capped persons as adequately as the needs of
nonhandicapped persons are met * * *’’
Those regulations state that implementation
of an IEP, in accordance with part B, is one
means of meeting the FAPE requirement.

§ 300.361 Nature and location of serv-
ices.

The SEA may provide special edu-
cation and related services under
§ 300.360(a) in the manner and at the lo-
cation it considers appropriate. How-
ever, the manner in which the edu-
cation and services are provided must

be consistent with the requirements of
this part (including the LRE provisions
of §§ 300.550–300.556).

(Authority: 20 U.S.C. 1414(d))

§ 300.370 Use of State agency alloca-
tions.

(a) The State may use the portion of
its allocation that it does not use for
administration under §§ 300.620–300.621—

(1) For support services and direct
services in accordance with the prior-
ity requirements of §§ 300.320–300.324;
and

(2) For the administrative costs of
the State’s monitoring activities and
complaint investigations, to the extent
that these costs exceed the administra-
tive costs for monitoring and com-
plaint investigations incurred during
fiscal year 1985.

(b) For the purposes of paragraph (a)
of this section—

(1) Direct services means services pro-
vided to a child with a disability by the
State directly, by contract, or through
other arrangements; and

(2) ‘‘Support services’’ includes im-
plementing the comprehensive system
of personnel development of §§ 300.380–
300.383, recruitment and training of
hearing officers and surrogate parents,
and public information and parent
training activities relating to FAPE
for children with disabilities.

(Authority: 20 U.S.C. 1411 (b)(2), (c)(2))

§ 300.371 State matching.

Beginning with the period July 1,
1978-June 30, 1979, and for each follow-
ing fiscal year, the funds that a State
uses for direct and support services
under § 300.370 must be matched on a
program basis by the State from funds
other than Federal funds. This require-
ment does not apply to funds that the
State uses under § 300.360.

(Authority: 20 U.S.C. 1411 (c)(2)(B), (c)(4)(B))

NOTE: The requirement in § 300.371 would be
satisfied if the State can document that the
amount of State funds expended for each
major program area (e.g., the comprehensive
system of personnel development) is at least
equal to the expenditure of Federal funds in
that program area.
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§ 300.372 Applicability of nonsupplant-
ing requirement.

Beginning with funds appropriated
for fiscal year 1979 and for each follow-
ing fiscal year, the requirement in sec-
tion 613(a)(9) of the Act, which pro-
hibits supplanting with Federal funds,
does not apply to funds that the State
uses from its allocation under
§ 300.706(a) for administration, direct
services, or support services.

(Authority: 20 U.S.C. 1411(c)(3))

COMPREHENSIVE SYSTEM OF PERSONNEL
DEVELOPMENT

§ 300.380 General.
Each State shall—
(a) Develop and implement a com-

prehensive system of personnel devel-
opment that—

(1) Is consistent with the purposes of
the Act and with the comprehensive
system of personnel development de-
scribed in 34 CFR § 303.360;

(2) Meets the requirements in
§§ 300.381–300.383; and

(3) Is consistent with the provisions
on personnel standards in § 300.153; and

(b) Include in its State plan a de-
scription of the personnel development
system required in paragraph (a)(1) of
this section.

(Authority: 20 U.S.C. 1413 (a)(3), (a)(14))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.381 Adequate supply of qualified
personnel.

Each State plan must include a de-
scription of the procedures and activi-
ties the State will undertake to ensure
an adequate supply of qualified person-
nel (as the term qualified is defined at
§ 300.15), including special education
and related services personnel and
leadership personnel, necessary to
carry out the purposes of this part. The
procedures and activities must include
the development, updating, and imple-
mentation of a plan that—

(a) Addresses current and projected
special education and related services
personnel needs, including the need for
leadership personnel; and

(b) Coordinates and facilitates efforts
among SEA and LEAs, institutions of
higher education, and professional as-
sociations to recruit, prepare, and re-
tain qualified personnel, including per-
sonnel from minority backgrounds, and
personnel with disabilities.

(Authority: 20 U.S.C. 1413(a)(3)(A))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.382 Personnel preparation and
continuing education.

Each State plan must include a de-
scription of the procedures and activi-
ties the State will undertake to ensure
that all personnel necessary to carry
out this part are appropriately and
adequately prepared. The procedures
and activities must include—

(a) A system for the continuing edu-
cation of regular and special education
and related services personnel to en-
able these personnel to meet the needs
of children with disabilities under this
part;

(b) Procedures for acquiring and dis-
seminating to teachers, administra-
tors, and related services personnel sig-
nificant knowledge derived from edu-
cation research and other sources; and

(c) Procedures for adopting, if appro-
priate, promising practices, materials,
and technology, proven effective
through research and demonstration.

(Authority: 20 U.S.C. 1413(a)(3)(B))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.383 Data system on personnel
and personnel development.

(a) General. The procedures and ac-
tivities required in §§ 300.381 and 300.382
must include the development and
maintenance of a system for determin-
ing, on an annual basis, the data re-
quired in paragraphs (b) and (c) of this
section.

(b) Data on qualified personnel. (1) The
system required by paragraph (a) of
this section must enable each State to
determine, on an annual basis—
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(i) The number and type of personnel,
including leadership personnel, em-
ployed in the provision of special edu-
cation and related services, by profes-
sion or discipline;

(ii) The number and type of personnel
who are employed with emergency,
provisional, or temporary certification
in each profession or discipline who do
not hold appropriate State certifi-
cation, licensure, or other credentials
comparable to certification or licen-
sure for that profession or discipline;
and

(iii) The number and type of person-
nel, including leadership personnel, in
each profession or discipline needed,
and a projection of the numbers of
those personnel that will be needed in
five years, based on projections of indi-
viduals to be served, retirement and
other departures of personnel from the
field, and other relevant factors.

(2) The data on special education and
related services personnel required in
paragraph (b)(1) of this section must
include audiologists, counselors, diag-
nostic and evaluation personnel, home-
hospital teachers, interpreters for stu-
dents with hearing impairments in-
cluding deafness, occupational thera-
pists, physical education teachers,
physical therapists, psychologists, re-
habilitation counselors, social workers,
speech-language pathologists, teacher
aides, recreation and therapeutic recre-
ation specialists, vocational education
teachers, work-study coordinators, and
other instructional and noninstruc-
tional staff.

(3) The data on leadership personnel
required by paragraph (b)(1) of this sec-
tion must include administrators and
supervisors of State or local agencies
who are involved in the provision or su-
pervision of services or activities nec-
essary to carry out the purposes of this
part.

(c) Data on personnel development. The
system required in paragraph (a) of
this section must enable each State to
determine, on an annual basis, the in-
stitutions of higher education within
the State that are preparing special
education and related services person-
nel, including leadership personnel, by
area of specialization, including—

(1) The numbers of students enrolled
in programs for the preparation of spe-

cial education and related services per-
sonnel administered by these institu-
tions of higher education; and

(2) The numbers of students who
graduated during the past year with
certification or licensure, or with cre-
dentials to qualify for certification or
licensure, from programs for the prepa-
ration of special education and related
services personnel administered by in-
stitutions of higher education.

(Authority: 20 U.S.C. 1413(a)(3)(A))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.384–300.387 [Reserved]

Subpart D—Private Schools

CHILDREN WITH DISABILITIES IN PRIVATE
SCHOOLS PLACED OR REFERRED BY
PUBLIC AGENCIES

§ 300.400 Applicability of §§ 300.400–
300.402.

Sections 300.401–300.402 apply only to
children with disabilities who are or
have been placed in or referred to a pri-
vate school or facility by a public agen-
cy as a means of providing special edu-
cation and related services.

(Authority: 20 U.S.C. 1413(a)(4)(B))

§ 300.401 Responsibility of State edu-
cational agency.

Each SEA shall ensure that a child
with a disability who is placed in or re-
ferred to a private school or facility by
a public agency:

(a) Is provided special education and
related services—

(1) In conformance with an IEP that
meets the requirements of §§ 300.340–
300.350;

(2) At no cost to the parents; and
(3) At a school or facility that meets

the standards that apply to the SEA
and LEAs (including the requirements
of this part); and

(b) Has all of the rights of a child
with a disability who is served by a
public agency.

(Authority: 20 U.S.C. 1413(a)(4)(B))
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