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(i) The number and type of personnel,
including leadership personnel, em-
ployed in the provision of special edu-
cation and related services, by profes-
sion or discipline;

(ii) The number and type of personnel
who are employed with emergency,
provisional, or temporary certification
in each profession or discipline who do
not hold appropriate State certifi-
cation, licensure, or other credentials
comparable to certification or licen-
sure for that profession or discipline;
and

(iii) The number and type of person-
nel, including leadership personnel, in
each profession or discipline needed,
and a projection of the numbers of
those personnel that will be needed in
five years, based on projections of indi-
viduals to be served, retirement and
other departures of personnel from the
field, and other relevant factors.

(2) The data on special education and
related services personnel required in
paragraph (b)(1) of this section must
include audiologists, counselors, diag-
nostic and evaluation personnel, home-
hospital teachers, interpreters for stu-
dents with hearing impairments in-
cluding deafness, occupational thera-
pists, physical education teachers,
physical therapists, psychologists, re-
habilitation counselors, social workers,
speech-language pathologists, teacher
aides, recreation and therapeutic recre-
ation specialists, vocational education
teachers, work-study coordinators, and
other instructional and noninstruc-
tional staff.

(3) The data on leadership personnel
required by paragraph (b)(1) of this sec-
tion must include administrators and
supervisors of State or local agencies
who are involved in the provision or su-
pervision of services or activities nec-
essary to carry out the purposes of this
part.

(c) Data on personnel development. The
system required in paragraph (a) of
this section must enable each State to
determine, on an annual basis, the in-
stitutions of higher education within
the State that are preparing special
education and related services person-
nel, including leadership personnel, by
area of specialization, including—

(1) The numbers of students enrolled
in programs for the preparation of spe-

cial education and related services per-
sonnel administered by these institu-
tions of higher education; and

(2) The numbers of students who
graduated during the past year with
certification or licensure, or with cre-
dentials to qualify for certification or
licensure, from programs for the prepa-
ration of special education and related
services personnel administered by in-
stitutions of higher education.

(Authority: 20 U.S.C. 1413(a)(3)(A))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.384–300.387 [Reserved]

Subpart D—Private Schools

CHILDREN WITH DISABILITIES IN PRIVATE
SCHOOLS PLACED OR REFERRED BY
PUBLIC AGENCIES

§ 300.400 Applicability of §§ 300.400–
300.402.

Sections 300.401–300.402 apply only to
children with disabilities who are or
have been placed in or referred to a pri-
vate school or facility by a public agen-
cy as a means of providing special edu-
cation and related services.

(Authority: 20 U.S.C. 1413(a)(4)(B))

§ 300.401 Responsibility of State edu-
cational agency.

Each SEA shall ensure that a child
with a disability who is placed in or re-
ferred to a private school or facility by
a public agency:

(a) Is provided special education and
related services—

(1) In conformance with an IEP that
meets the requirements of §§ 300.340–
300.350;

(2) At no cost to the parents; and
(3) At a school or facility that meets

the standards that apply to the SEA
and LEAs (including the requirements
of this part); and

(b) Has all of the rights of a child
with a disability who is served by a
public agency.

(Authority: 20 U.S.C. 1413(a)(4)(B))
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§ 300.402 Implementation by State edu-
cational agency.

In implementing § 300.401, the SEA
shall—

(a) Monitor compliance through pro-
cedures such as written reports, on-site
visits, and parent questionnaires;

(b) Disseminate copies of applicable
standards to each private school and
facility to which a public agency has
referred or placed a child with a dis-
ability; and

(c) Provide an opportunity for those
private schools and facilities to par-
ticipate in the development and revi-
sion of State standards that apply to
them.

(Authority: 20 U.S.C. 1413(a)(4)(B))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.403 Placement of children by
parents.

(a) If a child with a disability has
FAPE available and the parents choose
to place the child in a private school or
facility, the public agency is not re-
quired by this part to pay for the
child’s education at the private school
or facility. However, the public agency
shall make services available to the
child as provided under §§ 300.450–
300.452.

(b) Disagreements between a parent
and a public agency regarding the
availability of a program appropriate
for the child, and the question of finan-
cial responsibility, are subject to the
due process procedures of §§ 300.500–
300.515.

(Authority: 20 U.S.C. 1412(2)(B); 1415)

CHILDREN WITH DISABILITIES ENROLLED
BY THEIR PARENTS IN PRIVATE SCHOOLS

§ 300.450 Definition of ‘‘private school
children with disabilities.’’

As used in this part, private school
children with disabilities means children
with disabilities enrolled by their par-
ents in private schools or facilities
other than children with disabilities
covered under §§ 300.400–300.402.

(Authority: 20 U.S.C. 1413(a)(4)(A))

§ 300.451 State educational agency re-
sponsibility.

The SEA shall ensure that—
(a) To the extent consistent with

their number and location in the State,
provision is made for the participation
of private school children with disabil-
ities in the program assisted or carried
out under this part by providing them
with special education and related
services; and

(b) The requirements of 34 CFR
76.651–76.662 are met.

(Authority: 20 U.S.C. 1413(a)(4)(A))

§ 300.452 Local educational agency re-
sponsibility.

Each LEA shall provide special edu-
cation and related services designed to
meet the needs of private school chil-
dren with disabilities residing in the
jurisdiction of the agency.

(Authority: 20 U.S.C. 1413(a)(4)(A); 1414(a)(6))

PROCEDURES FOR BY-PASS

§ 300.480 By-pass—general.
(a) The Secretary implements a by-

pass if an SEA is, and was on December
2, 1983, prohibited by law from provid-
ing for the participation of private
school children with disabilities in the
program assisted or carried out under
this part, as required by section
613(a)(4)(A) of the Act and by §§ 300.451–
300.452.

(b) The Secretary waives the require-
ment of section 613(a)(4)(A) of the Act
and of §§ 300.451–300.452 if the Secretary
implements a by-pass.

(Authority: 20 U.S.C. 1413(d)(1))

§ 300.481 Provisions for services under
a by-pass.

(a) Before implementing a by-pass,
the Secretary consults with appro-
priate public and private school offi-
cials, including SEA officials, in the af-
fected State to consider matters such
as—

(1) The prohibition imposed by State
law that results in the need for a by-
pass;

(2) The scope and nature of the serv-
ices required by private school children
with disabilities in the State, and the
number of children to be served under
the by-pass; and
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(3) The establishment of policies and
procedures to ensure that private
school children with disabilities re-
ceive services consistent with the re-
quirements of section 613(a)(4)(A) of
the Act, §§ 300.451–300.452, and 34 CFR
§§ 76.651–76.662.

(b) After determining that a by-pass
is required, the Secretary arranges for
the provision of services to private
school children with disabilities in the
State in a manner consistent with the
requirements of section 613(a)(4)(A) of
the Act and §§ 300.451–300.452 by provid-
ing services through one or more agree-
ments with appropriate parties.

(c) For any fiscal year that a by-pass
is implemented, the Secretary deter-
mines the maximum amount to be paid
to the providers of services by mul-
tiplying—

(1) A per child amount that may not
exceed the amount per child provided
by the Secretary under this part for all
children with disabilities in the State
for the preceding fiscal year; by

(2) The number of private school chil-
dren with disabilities (as defined by
§§ 300.7(a) and 300.450) in the State, as
determined by the Secretary on the
basis of the most recent satisfactory
data available, which may include an
estimate of the number of those chil-
dren with disabilities.

(d) The Secretary deducts from the
State’s allocation under this part the
amount the Secretary determines is
necessary to implement a by-pass and
pays that amount to the provider of
services. The Secretary may withhold
this amount from the State’s alloca-
tion pending final resolution of any in-
vestigation or complaint that could re-
sult in a determination that a by-pass
must be implemented.

(Authority: 20 U.S.C. 1413(d)(2))

DUE PROCESS PROCEDURES

SOURCE: Sections 300.482 through 300.486 ap-
pear at 49 FR 48526, Dec. 12, 1984, unless oth-
erwise noted.

§ 300.482 Notice of intent to implement
a by-pass.

(a) Before taking any final action to
implement a by-pass, the Secretary
provides the affected SEA with written
notice.

(b) In the written notice, the Sec-
retary—

(1) States the reasons for the pro-
posed by-pass in sufficient detail to
allow the SEA to respond; and

(2) Advises the SEA that it has a spe-
cific period of time (at least 45 days)
from receipt of the written notice to
submit written objections to the pro-
posed by-pass and that it may request
in writing the opportunity for a hear-
ing to show cause why a by-pass should
not be implemented.

(c) The Secretary sends the notice to
the SEA by certified mail with return
receipt requested.

(Authority: 20 U.S.C. 1413(d)(3)(A))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.483 Request to show cause.

An SEA seeking an opportunity to
show cause why a by-pass should not be
implemented shall submit a written re-
quest for a show cause hearing to the
Secretary.

(Authority: 20 U.S.C. 1413(d)(3)(A))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.484 Show cause hearing.

(a) If a show cause hearing is re-
quested, the Secretary—

(1) Notifies the SEA and other appro-
priate public and private school offi-
cials of the time and place for the hear-
ing; and

(2) Designates a person to conduct
the show cause hearing. The designee
must not have had any responsibility
for the matter brought for a hearing.

(b) At the show cause hearing, the
designee considers matters such as—

(1) The necessity for implementing a
by-pass;

(2) Possible factual errors in the writ-
ten notice of intent to implement a by-
pass; and

(3) The objections raised by public
and private school representatives.
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(c) The designee may regulate the
course of the proceedings and the con-
duct of parties during the pendency of
the proceedings. The designee takes all
steps necessary to conduct a fair and
impartial proceeding, to avoid delay,
and to maintain order.

(d) The designee may interpret appli-
cable statutes and regulations, but
may not waive them or rule on their
validity.

(e) The designee arranges for the
preparation, retention, and, if appro-
priate, dissemination of the record of
the hearing.

(Authority: 20 U.S.C. 1413(d)(3)(A))

§ 300.485 Decision.

(a) The designee who conducts the
show cause hearing—

(1) Issues a written decision that in-
cludes a statement of findings; and

(2) Submits a copy of the decision to
the Secretary and sends a copy to each
party by certified mail with return re-
ceipt requested.

(b) Each party may submit comments
and recommendations on the designee’s
decision to the Secretary within 15
days of the date the party receives the
designee’s decision.

(c) The Secretary adopts, reverses, or
modifies the designee’s decision and
notifies the SEA of the Secretary’s
final action. That notice is sent by cer-
tified mail with return receipt re-
quested.

(Authority: 20 U.S.C. 1413(d)(3)(A))

§ 300.486 Filing requirements.

(a) Any written submission under
§ 300.482–300.485 must be filed by hand-
delivery, by mail, or by facsimile
transmission. The Secretary discour-
ages the use of facsimile transmission
for documents longer than five pages.

(b) The filing date under paragraph
(a) of this section is the date the docu-
ment is—

(1) Hand-delivered;
(2) Mailed; or
(3) Sent by facsimile transmission.
(c) A party filing by facsimile trans-

mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(d) If a document is filed by facsimile
transmission, the Secretary or the
hearing officer, as applicable, may re-
quire the filing of a follow-up hard
copy by hand-delivery or by mail with-
in a reasonable period of time.

(e) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(Authority: 20 U.S.C. 1413(d)(3)(A))

[57 FR 56796, Nov. 30, 1992]

§ 300.487 Judicial review.

If dissatisfied with the Secretary’s
final action, the SEA may, within 60
days after notice of that action, file a
petition for review with the United
States court of appeals for the circuit
in which the State is located. The pro-
cedures for judicial review are de-
scribed in section 613(d)(3)(B)–(D) of the
Act.

(Authority: 20 U.S.C. 1413(d)(3)(B)–(D))

[57 FR 44798, Sept. 29, 1992. Redesignated at
57 FR 56796, Nov. 30, 1992]

Subpart E—Procedural Safeguards

DUE PROCESS PROCEDURES FOR PARENTS
AND CHILDREN

§ 300.500 Definitions of ‘‘consent,’’
‘‘evaluation,’’ and ‘‘personally iden-
tifiable.’’

(a) As used in this part: Consent
means that—

(1) The parent has been fully in-
formed of all information relevant to
the activity for which consent is
sought, in his or her native language,
or other mode of communication;

(2) The parent understands and
agrees in writing to the carrying out of
the activity for which his or her con-
sent is sought, and the consent de-
scribes that activity and lists the
records (if any) that will be released
and to whom; and

(3) The parent understands that the
granting of consent is voluntary on the
part of the parent and may be revoked
at any time.

(b) Evaluation means procedures used
in accordance with §§ 300.530–300.534 to
determine whether a child has a dis-
ability and the nature and extent of
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