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(c) The designee may regulate the
course of the proceedings and the con-
duct of parties during the pendency of
the proceedings. The designee takes all
steps necessary to conduct a fair and
impartial proceeding, to avoid delay,
and to maintain order.

(d) The designee may interpret appli-
cable statutes and regulations, but
may not waive them or rule on their
validity.

(e) The designee arranges for the
preparation, retention, and, if appro-
priate, dissemination of the record of
the hearing.

(Authority: 20 U.S.C. 1413(d)(3)(A))

§ 300.485 Decision.

(a) The designee who conducts the
show cause hearing—

(1) Issues a written decision that in-
cludes a statement of findings; and

(2) Submits a copy of the decision to
the Secretary and sends a copy to each
party by certified mail with return re-
ceipt requested.

(b) Each party may submit comments
and recommendations on the designee’s
decision to the Secretary within 15
days of the date the party receives the
designee’s decision.

(c) The Secretary adopts, reverses, or
modifies the designee’s decision and
notifies the SEA of the Secretary’s
final action. That notice is sent by cer-
tified mail with return receipt re-
quested.

(Authority: 20 U.S.C. 1413(d)(3)(A))

§ 300.486 Filing requirements.

(a) Any written submission under
§ 300.482–300.485 must be filed by hand-
delivery, by mail, or by facsimile
transmission. The Secretary discour-
ages the use of facsimile transmission
for documents longer than five pages.

(b) The filing date under paragraph
(a) of this section is the date the docu-
ment is—

(1) Hand-delivered;
(2) Mailed; or
(3) Sent by facsimile transmission.
(c) A party filing by facsimile trans-

mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(d) If a document is filed by facsimile
transmission, the Secretary or the
hearing officer, as applicable, may re-
quire the filing of a follow-up hard
copy by hand-delivery or by mail with-
in a reasonable period of time.

(e) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(Authority: 20 U.S.C. 1413(d)(3)(A))

[57 FR 56796, Nov. 30, 1992]

§ 300.487 Judicial review.

If dissatisfied with the Secretary’s
final action, the SEA may, within 60
days after notice of that action, file a
petition for review with the United
States court of appeals for the circuit
in which the State is located. The pro-
cedures for judicial review are de-
scribed in section 613(d)(3)(B)–(D) of the
Act.

(Authority: 20 U.S.C. 1413(d)(3)(B)–(D))

[57 FR 44798, Sept. 29, 1992. Redesignated at
57 FR 56796, Nov. 30, 1992]

Subpart E—Procedural Safeguards

DUE PROCESS PROCEDURES FOR PARENTS
AND CHILDREN

§ 300.500 Definitions of ‘‘consent,’’
‘‘evaluation,’’ and ‘‘personally iden-
tifiable.’’

(a) As used in this part: Consent
means that—

(1) The parent has been fully in-
formed of all information relevant to
the activity for which consent is
sought, in his or her native language,
or other mode of communication;

(2) The parent understands and
agrees in writing to the carrying out of
the activity for which his or her con-
sent is sought, and the consent de-
scribes that activity and lists the
records (if any) that will be released
and to whom; and

(3) The parent understands that the
granting of consent is voluntary on the
part of the parent and may be revoked
at any time.

(b) Evaluation means procedures used
in accordance with §§ 300.530–300.534 to
determine whether a child has a dis-
ability and the nature and extent of
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the special education and related serv-
ices that the child needs. The term
means procedures used selectively with
an individual child and does not in-
clude basic tests administered to or
procedures used with all children in a
school, grade, or class.

(c) Personally identifiable means that
information includes—

(1) The name of the child, the child’s
parent, or other family member;

(2) The address of the child;
(3) A personal identifier, such as the

child’s social security number or stu-
dent number; or

(4) A list of personal characteristics
or other information that would make
it possible to identify the child with
reasonable certainty.

(Authority: 20 U.S.C. 1415, 1417(c))

§ 300.501 General responsibility of
public agencies.

Each SEA shall ensure that each pub-
lic agency establishes and implements
procedural safeguards that meet the re-
quirements of §§ 300.500–300.515.

(Authority: 20 U.S.C. 1415(a))

§ 300.502 Opportunity to examine
records.

The parents of a child with a disabil-
ity shall be afforded, in accordance
with the procedures of §§ 300.562–300.569,
an opportunity to inspect and review
all education records with respect to—

(a) The identification, evaluation,
and educational placement of the child;
and

(b) The provision of FAPE to the
child.

(Authority: 20 U.S.C. 1415(b)(1)(A))

§ 300.503 Independent educational
evaluation.

(a) General. (1) The parents of a child
with a disability have the right under
this part to obtain an independent edu-
cational evaluation of the child, sub-
ject to paragraphs (b) through (e) of
this section.

(2) Each public agency shall provide
to parents, on request, information
about where an independent edu-
cational evaluation may be obtained.

(3) For the purposes of this part:
(i) Independent educational evaluation

means an evaluation conducted by a

qualified examiner who is not employed
by the public agency responsible for the
education of the child in question.

(ii) Public expense means that the
public agency either pays for the full
cost of the evaluation or ensures that
the evaluation is otherwise provided at
no cost to the parent, consistent with
§ 300.301.

(b) Parent right to evaluation at public
expense. A parent has the right to an
independent educational evaluation at
public expense if the parent disagrees
with an evaluation obtained by the
public agency. However, the public
agency may initiate a hearing under
§ 300.506 to show that its evaluation is
appropriate. If the final decision is that
the evaluation is appropriate, the par-
ent still has the right to an independ-
ent educational evaluation, but not at
public expense.

(c) Parent initiated evaluations. If the
parent obtains an independent edu-
cational evaluation at private expense,
the results of the evaluation—

(1) Must be considered by the public
agency in any decision made with re-
spect to the provision of FAPE to the
child; and

(2) May be presented as evidence at a
hearing under this subpart regarding
that child.

(d) Requests for evaluations by hearing
officers. If a hearing officer requests an
independent educational evaluation as
part of a hearing, the cost of the eval-
uation must be at public expense.

(e) Agency criteria. Whenever an inde-
pendent evaluation is at public ex-
pense, the criteria under which the
evaluation is obtained, including the
location of the evaluation and the
qualifications of the examiner, must be
the same as the criteria which the pub-
lic agency uses when it initiates an
evaluation.

(Authority: 20 U.S.C. 1415(b)(1)(A))

§ 300.504 Prior notice; parent consent.
(a) Notice. Written notice that meets

the requirements of § 300.505 must be
given to the parents of a child with a
disability a reasonable time before the
public agency—

(1) Proposes to initiate or change the
identification, evaluation, or edu-
cational placement of the child or the
provision of FAPE to the child; or
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(2) Refuses to initiate or change the
identification, evaluation, or edu-
cational placement of the child or the
provision of FAPE to the child.

(b) Consent; procedures if a parent re-
fuses consent. (1) Parental consent must
be obtained before—

(i) Conducting a preplacement eval-
uation; and

(ii) Initial placement of a child with
a disability in a program providing spe-
cial education and related services.

(2) If State law requires parental con-
sent before a child with a disability is
evaluated or initially provided special
education and related services, State
procedures govern the public agency in
overriding a parent’s refusal to con-
sent.

(3) If there is no State law requiring
consent before a child with a disability
is evaluated or initially provided spe-
cial education and related services, the
public agency may use the hearing pro-
cedures in §§ 300.506–300.508 to deter-
mine if the child may be evaluated or
initially provided special education
and related services without parental
consent. If it does so and the hearing
officer upholds the agency, the agency
may evaluate or initially provide spe-
cial education and related services to
the child without the parent’s consent,
subject to the parent’s rights under
§§ 300.510–300.513.

(c) Additional State consent require-
ments. In addition to the parental con-
sent requirements described in para-
graph (b) of this section, a State may
require parental consent for other serv-
ices and activities under this part if it
ensures that each public agency in the
State establishes and implements ef-
fective procedures to ensure that a par-
ent’s refusal to consent does not result
in a failure to provide the child with
FAPE.

(d) Limitation. A public agency may
not require parental consent as a con-
dition of any benefit to the parent or
the child except for the service or ac-
tivity for which consent is required
under paragraphs (b) or (c) of this sec-
tion.

(Authority: 20 U.S.C. 1415(b)(1)(C), (D);
1412(2), (6))

NOTE 1: Any changes in a child’s special
education program after the initial place-
ment are not subject to the parental consent

requirements in paragraph (b)(1) of this sec-
tion, but are subject to the prior notice re-
quirement in paragraph (a) of this section
and the IEP requirements of §§ 300.340–300.350.

NOTE 2: Paragraph (b)(2) of this section
means that if State law requires parental
consent before evaluation or before special
education and related services are initially
provided, and the parent refuses (or other-
wise withholds) consent, State procedures,
such as obtaining a court order authorizing
the public agency to conduct the evaluation
or provide the education and related serv-
ices, must be followed.

If, however, there is no legal requirement
for consent outside of these regulations, the
public agency may use the due process proce-
dures of §§ 300.506–300.508 to obtain a decision
to allow the evaluation or services without
parental consent. The agency must notify
the parent of its actions, and the parent has
appeal rights as well as rights at the hearing
itself.

NOTE 3: If a State adopts a consent require-
ment in addition to those described in para-
graph (b) of this section and consent is re-
fused, paragraph (d) of this section requires
that the public agency must nevertheless
provide the services and activities that are
not in dispute. For example, if a State re-
quires parental consent to the provision of
all services identified in an IEP and the par-
ent refuses to consent to physical therapy
services included in the IEP, the agency is
not relieved of its obligation to implement
those portions of the IEP to which the par-
ent consents.

If the parent refuses to consent and the
public agency determines that the service or
activity in dispute is necessary to provide
FAPE to the child, paragraph (c) of this sec-
tion requires that the agency must imple-
ment its procedures to override the refusal.
This section does not preclude the agency
from reconsidering its proposal if it believes
that circumstances warrant.

§ 300.505 Content of notice.

(a) The notice under § 300.504 must in-
clude—

(1) A full explanation of all of the
procedural safeguards available to the
parents under § 300.500, §§ 300.502–300.515,
and §§ 300.562–300.569;

(2) A description of the action pro-
posed or refused by the agency, an ex-
planation of why the agency proposes
or refuses to take the action, and a de-
scription of any options the agency
considered and the reasons why those
options were rejected;
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(3) A description of each evaluation
procedure, test, record, or report the
agency uses as a basis for the proposal
or refusal; and

(4) A description of any other factors
that are relevant to the agency’s pro-
posal or refusal.

(b) The notice must be—
(1) Written in language understand-

able to the general public; and
(2) Provided in the native language of

the parent or other mode of commu-
nication used by the parent, unless it is
clearly not feasible to do so.

(c) If the native language or other
mode of communication of the parent
is not a written language, the SEA or
LEA shall take steps to ensure—

(1) That the notice is translated oral-
ly or by other means to the parent in
his or her native language or other
mode of communication;

(2) That the parent understands the
content of the notice; and

(3) That there is written evidence
that the requirements in paragraphs
(c)(1) and (2) of this section have been
met.

(Authority: 20 U.S.C. 1415(b)(1)(D))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.506 Impartial due process hear-
ing.

(a) A parent or a public educational
agency may initiate a hearing on any
of the matters described in
§ 300.504(a)(1) and (2).

(b) The hearing must be conducted by
the SEA or the public agency directly
responsible for the education of the
child, as determined under State stat-
ute, State regulation, or a written pol-
icy of the SEA.

(c) The public agency shall inform
the parent of any free or low-cost legal
and other relevant services available in
the area if—

(1) The parent requests the informa-
tion; or

(2) The parent or the agency initiates
a hearing under this section.

(Authority: 20 U.S.C. 1415(b)(2))

NOTE: Many States have pointed to the
success of using mediation as an intervening

step prior to conducting a formal due process
hearing. Although the process of mediation
is not required by the statute or these regu-
lations, an agency may wish to suggest me-
diation in disputes concerning the identifica-
tion, evaluation, and educational placement
of children with disabilities, and the provi-
sion of FAPE to those children. Mediations
have been conducted by members of SEAs or
LEA personnel who were not previously in-
volved in the particular case. In many cases,
mediation leads to resolution of differences
between parents and agencies without the
development of an adversarial relationship
and with minimal emotional stress. How-
ever, mediation may not be used to deny or
delay a parent’s rights under §§ 300.500–
300.515.

§ 300.507 Impartial hearing officer.
(a) A hearing may not be conducted—
(1) By a person who is an employee of

a public agency that is involved in the
education or care of the child; or

(2) By any person having a personal
or professional interest that would con-
flict with his or her objectivity in the
hearing.

(b) A person who otherwise qualifies
to conduct a hearing under paragraph
(a) of this section is not an employee of
the agency solely because he or she is
paid by the agency to serve as a hear-
ing officer.

(c) Each public agency shall keep a
list of the persons who serve as hearing
officers. The list must include a state-
ment of the qualifications of each of
those persons.

(Authority: 20 U.S.C. 1414(b)(2))

§ 300.508 Hearing rights.
(a) Any party to a hearing has the

right to:
(1) Be accompanied and advised by

counsel and by individuals with special
knowledge or training with respect to
the problems of children with disabil-
ities.

(2) Present evidence and confront,
cross-examine, and compel the attend-
ance of witnesses.

(3) Prohibit the introduction of any
evidence at the hearing that has not
been disclosed to that party at least
five days before the hearing.

(4) Obtain a written or electronic ver-
batim record of the hearing.

(5) Obtain written findings of fact
and decisions. The public agency, after
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deleting any personally identifiable in-
formation, shall—

(i) Transmit those findings and deci-
sions to the State advisory panel estab-
lished under § 300.650; and

(ii) Make those findings and decisions
available to the public.

(b) Parents involved in hearings must
be given the right to—

(1) Have the child who is the subject
of the hearing present; and

(2) Open the hearing to the public.

(Authority: 20 U.S.C. 1415(d))

§ 300.509 Hearing decision; appeal.
A decision made in a hearing con-

ducted under § 300.506 is final, unless a
party to the hearing appeals the deci-
sion under § 300.510 or § 300.511.

(Authority: 20 U.S.C. 1415(c))

§ 300.510 Administrative appeal; im-
partial review.

(a) If the hearing is conducted by a
public agency other than the SEA, any
party aggrieved by the findings and de-
cision in the hearing may appeal to the
SEA.

(b) If there is an appeal, the SEA
shall conduct an impartial review of
the hearing. The official conducting
the review shall:

(1) Examine the entire hearing
record.

(2) Ensure that the procedures at the
hearing were consistent with the re-
quirements of due process.

(3) Seek additional evidence if nec-
essary. If a hearing is held to receive
additional evidence, the rights in
300.508 apply.

(4) Afford the parties an opportunity
for oral or written argument, or both,
at the discretion of the reviewing offi-
cial.

(5) Make an independent decision on
completion of the review.

(6) Give a copy of written findings
and the decision to the parties.

(c) The SEA, after deleting any per-
sonally identifiable information,
shall—

(1) Transmit the findings and deci-
sions referred to in paragraph (b)(6) of
this section to the State advisory panel
established under § 300.650; and

(2) Make those findings and decisions
available to the public.

(d) The decision made by the review-
ing official is final unless a party
brings a civil action under § 300.511.

(Authority: 20 U.S.C. 1415(c), (d); H. R. Rep.
No. 94–664, at p. 49 (1975))

NOTE 1: The SEA may conduct its review
either directly or through another State
agency acting on its behalf. However, the
SEA remains responsible for the final deci-
sion on review.

NOTE 2: All parties have the right to con-
tinue to be represented by counsel at the
State administrative review level, whether
or not the reviewing official determines that
a further hearing is necessary. If the review-
ing official decides to hold a hearing to re-
ceive additional evidence, the other rights in
§ 300.508 relating to hearings also apply.

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.511 Civil action.

Any party aggrieved by the findings
and decision made in a hearing who
does not have the right to appeal under
§ 300.510, and any party aggrieved by
the decision of a reviewing officer
under § 300.510, has the right to bring a
civil action under section 615(e)(2) of
the Act.

(Authority: 20 U.S.C. 1415)

§ 300.512 Timelines and convenience of
hearings and reviews.

(a) The public agency shall ensure
that not later than 45 days after the re-
ceipt of a request for a hearing—

(1) A final decision is reached in the
hearing; and

(2) A copy of the decision is mailed to
each of the parties.

(b) The SEA shall ensure that not
later than 30 days after the receipt of a
request for a review—

(1) A final decision is reached in the
review; and

(2) A copy of the decision is mailed to
each of the parties.

(c) A hearing or reviewing officer
may grant specific extensions of time
beyond the periods set out in para-
graphs (a) and (b) of this section at the
request of either party.
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(d) Each hearing and each review in-
volving oral arguments must be con-
ducted at a time and place that is rea-
sonably convenient to the parents and
child involved.

(Authority: 20 U.S.C. 1415)

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.513 Child’s status during pro-
ceedings.

(a) During the pendency of any ad-
ministrative or judicial proceeding re-
garding a complaint, unless the public
agency and the parents of the child
agree otherwise, the child involved in
the complaint must remain in his or
her present educational placement.

(b) If the complaint involves an ap-
plication for initial admission to public
school, the child, with the consent of
the parents, must be placed in the pub-
lic school program until the comple-
tion of all the proceedings.

(Authority: 20 U.S.C. 1415(e)(3))

NOTE: Section 300.513 does not permit a
child’s placement to be changed during a
complaint proceeding, unless the parents and
agency agree otherwise. While the placement
may not be changed, this does not preclude
the agency from using its normal procedures
for dealing with children who are endanger-
ing themselves or others.

§ 300.514 Surrogate parents.
(a) General. Each public agency shall

ensure that the rights of a child are
protected when—

(1) No parent (as defined in § 300.13)
can be identified;

(2) The public agency, after reason-
able efforts, cannot discover the where-
abouts of a parent; or

(3) The child is a ward of the State
under the laws of that State.

(b) Duty of public agency. The duty of
a public agency under paragraph (a) of
this section includes the assignment of
an individual to act as a surrogate for
the parents. This must include a meth-
od: (1) For determining whether a child
needs a surrogate parent, and (2) for as-
signing a surrogate parent to the child.

(c) Criteria for selection of surrogates.
(1) The public agency may select a sur-

rogate parent in any way permitted
under State law.

(2) Public agencies shall ensure that
a person selected as a surrogate—

(i) Has no interest that conflicts with
the interest of the child he or she rep-
resents; and

(ii) Has knowledge and skills that en-
sure adequate representation of the
child.

(d) Non-employee requirement; com-
pensation. (1) A person assigned as a
surrogate may not be an employee of a
public agency that is involved in the
education or care of the child.

(2) A person who otherwise qualifies
to be a surrogate parent under para-
graphs (c) and (d)(1) of this section, is
not an employee of the agency solely
because he or she is paid by the agency
to serve as a surrogate parent.

(e) Responsibilities. The surrogate par-
ent may represent the child in all mat-
ters relating to—

(1) The identification, evaluation,
and educational placement of the child;
and

(2) The provision of FAPE to the
child.

(Authority: 20 U.S.C. 1415(b)(1)(B))

§ 300.515 Attorneys’ fees.

Each public agency shall inform par-
ents that in any action or proceeding
under section 615 of the Act, courts
may award parents reasonable attor-
neys’ fees under the circumstances de-
scribed in section 615(e)(4) of the Act.

(Authority: 20 U.S.C. 1415(b)(1)(D); 1415(e)(4))

PROTECTION IN EVALUATION

PROCEDURES

§ 300.530 General.

(a) Each SEA shall ensure that each
public agency establishes and imple-
ments procedures that meet the re-
quirements of §§ 300.530–300.534.

(b) Testing and evaluation materials
and procedures used for the purposes of
evaluation and placement of children
with disabilities must be selected and
administered so as not to be racially or
culturally discriminatory.

(Authority: 20 U.S.C. 1412(5)(C))
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§ 300.531 Preplacement evaluation.
Before any action is taken with re-

spect to the initial placement of a
child with a disability in a program
providing special education and related
services, a full and individual evalua-
tion of the child’s educational needs
must be conducted in accordance with
the requirements of § 300.532.

(Authority: 20 U.S.C. 1412(5)(C))

§ 300.532 Evaluation procedures.
State educational agencies and LEAs

shall ensure, at a minimum, that:
(a) Tests and other evaluation mate-

rials—
(1) Are provided and administered in

the child’s native language or other
mode of communication, unless it is
clearly not feasible to do so;

(2) Have been validated for the spe-
cific purpose for which they are used;
and

(3) Are administered by trained per-
sonnel in conformance with the in-
structions provided by their producer.

(b) Tests and other evaluation mate-
rials include those tailored to assess
specific areas of educational need and
not merely those that are designed to
provide a single general intelligence
quotient.

(c) Tests are selected and adminis-
tered so as best to ensure that when a
test is administered to a child with im-
paired sensory, manual, or speaking
skills, the test results accurately re-
flect the child’s aptitude or achieve-
ment level or whatever other factors
the test purports to measure, rather
than reflecting the child’s impaired
sensory, manual, or speaking skills (ex-
cept where those skills are the factors
that the test purports to measure).

(d) No single procedure is used as the
sole criterion for determining an ap-
propriate educational program for a
child.

(e) The evaluation is made by a mul-
tidisciplinary team or group of persons,
including at least one teacher or other
specialist with knowledge in the area
of suspected disability.

(f) The child is assessed in all areas
related to the suspected disability, in-
cluding, if appropriate, health, vision,
hearing, social and emotional status,
general intelligence, academic per-

formance, communicative status, and
motor abilities.

(Authority: 20 U.S.C. 1412(5)(C))

NOTE: Children who have a speech or lan-
guage impairment as their primary disabil-
ity may not need a complete battery of as-
sessments (e.g., psychological, physical, or
adaptive behavior). However, a qualified
speech-language pathologist would: (1)
Evaluate each child with a speech or lan-
guage impairment using procedures that are
appropriate for the diagnosis and appraisal
of speech and language impairments, and (2)
if necessary, make referrals for additional
assessments needed to make an appropriate
placement decision.

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.533 Placement procedures.
(a) In interpreting evaluation data

and in making placement decisions,
each public agency shall—

(1) Draw upon information from a va-
riety of sources, including aptitude and
achievement tests, teacher rec-
ommendations, physical condition, so-
cial or cultural background, and adapt-
ive behavior;

(2) Ensure that information obtained
from all of these sources is documented
and carefully considered;

(3) Ensure that the placement deci-
sion is made by a group of persons, in-
cluding persons knowledgeable about
the child, the meaning of the evalua-
tion data, and the placement options;
and

(4) Ensure that the placement deci-
sion is made in conformity with the
LRE rules in §§ 300.550–300.554.

(b) If a determination is made that a
child has a disability and needs special
education and related services, an IEP
must be developed for the child in ac-
cordance with §§ 300.340–300.350.

(Authority: 20 U.S.C. 1412(5)(C); 1414(a)(5))

NOTE: Paragraph (a)(1) of this section in-
cludes a list of examples of sources that may
be used by a public agency in making place-
ment decisions. The agency would not have
to use all the sources in every instance. The
point of the requirement is to ensure that
more than one source is used in interpreting
evaluation data and in making placement
decisions. For example, while all of the
named sources would have to be used for a

VerDate 28<AUG>98 09:01 Sep 10, 1998 Jkt 179131 PO 00000 Frm 00046 Fmt 8010 Sfmt 8010 Y:\SGML\179131T.XXX pfrm04 PsN: 179131T



55

Off. of Spec. Educ. and Rehab. Services, Education § 300.543

child whose suspected disability is mental
retardation, they would not be necessary for
certain other children with disabilities, such
as a child who has a severe articulation im-
pairment as his primary disability. For such
a child, the speech-language pathologist, in
complying with the multiple source require-
ment, might use: (1) A standardized test of
articulation, and (2) observation of the
child’s articulation behavior in conversa-
tional speech.

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.534 Reevaluation.

Each SEA and LEA shall ensure—
(a) That the IEP of each child with a

disability is reviewed in accordance
with §§ 300.340–300.350; and

(b) That an evaluation of the child,
based on procedures that meet the re-
quirements of § 300.532, is conducted
every three years, or more frequently if
conditions warrant, or if the child’s
parent or teacher requests an evalua-
tion.

(Authority: 20 U.S.C. 1412(5)(c))

ADDITIONAL PROCEDURES FOR EVALUAT-
ING CHILDREN WITH SPECIFIC LEARN-
ING DISABILITIES

§ 300.540 Additional team members.

In evaluating a child suspected of
having a specific learning disability, in
addition to the requirements of
§ 300.532, each public agency shall in-
clude on the multidisciplinary evalua-
tion team—

(a)(1) The child’s regular teacher; or
(2) If the child does not have a regu-

lar teacher, a regular classroom teach-
er qualified to teach a child of his or
her age; or

(3) For a child of less than school age,
an individual qualified by the SEA to
teach a child of his or her age; and

(b) At least one person qualified to
conduct individual diagnostic examina-
tions of children, such as a school psy-
chologist, speech-language pathologist,
or remedial reading teacher.

(Authority: 20 U.S.C. 1411 note)

§ 300.541 Criteria for determining the
existence of a specific learning dis-
ability.

(a) A team may determine that a
child has a specific learning disability
if—

(1) The child does not achieve com-
mensurate with his or her age and abil-
ity levels in one or more of the areas
listed in paragraph (a)(2) of this sec-
tion, when provided with learning expe-
riences appropriate for the child’s age
and ability levels; and

(2) The team finds that a child has a
severe discrepancy between achieve-
ment and intellectual ability in one or
more of the following areas—

(i) Oral expression;
(ii) Listening comprehension;
(iii) Written expression;
(iv) Basic reading skill;
(v) Reading comprehension;
(vi) Mathematics calculation; or
(vii) Mathematics reasoning.
(b) The team may not identify a child

as having a specific learning disability
if the severe discrepancy between abil-
ity and achievement is primarily the
result of—

(1) A visual, hearing, or motor im-
pairment;

(2) Mental retardation;
(3) Emotional disturbance; or
(4) Environmental, cultural or eco-

nomic disadvantage.

(Authority: 20 U.S.C. 1411 note)

§ 300.542 Observation.
(a) At least one team member other

than the child’s regular teacher shall
observe the child’s academic perform-
ance in the regular classroom setting.

(b) In the case of a child of less than
school age or out of school, a team
member shall observe the child in an
environment appropriate for a child of
that age.

(Authority: 20 U.S.C. 1411 note)

§ 300.543 Written report.
(a) The team shall prepare a written

report of the results of the evaluation.
(b) The report must include a state-

ment of—
(1) Whether the child has a specific

learning disability;
(2) The basis for making the deter-

mination;
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(3) The relevant behavior noted dur-
ing the observation of the child;

(4) The relationship of that behavior
to the child’s academic functioning;

(5) The educationally relevant medi-
cal findings, if any;

(6) Whether there is a severe discrep-
ancy between achievement and ability
that is not correctable without special
education and related services; and

(7) The determination of the team
concerning the effects of environ-
mental, cultural, or economic dis-
advantage.

(c) Each team member shall certify
in writing whether the report reflects
his or her conclusion. If it does not re-
flect his or her conclusion, the team
member must submit a separate state-
ment presenting his or her conclusions.

(Authority: 20 U.S.C. 1411 note)

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

LEAST RESTRICTIVE ENVIRONMENT

§ 300.550 General.
(a) Each SEA shall ensure that each

public agency establishes and imple-
ments procedures that meet the re-
quirements of §§ 300.550–300.556.

(b) Each public agency shall ensure—
(1) That to the maximum extent ap-

propriate, children with disabilities,
including children in public or private
institutions or other care facilities, are
educated with children who are non-
disabled; and

(2) That special classes, separate
schooling or other removal of children
with disabilities from the regular edu-
cational environment occurs only when
the nature or severity of the disability
is such that education in regular class-
es with the use of supplementary aids
and services cannot be achieved satis-
factorily.

(Authority: 20 U.S.C. 1412(5)(B);
1414(a)(1)(C)(iv))

§ 300.551 Continuum of alternative
placements.

(a) Each public agency shall ensure
that a continuum of alternative place-
ments is available to meet the needs of

children with disabilities for special
education and related services.

(b) The continuum required in para-
graph (a) of this section must—

(1) Include the alternative place-
ments listed in the definition of special
education under § 300.17 (instruction in
regular classes, special classes, special
schools, home instruction, and instruc-
tion in hospitals and institutions); and

(2) Make provision for supplementary
services (such as resource room or
itinerant instruction) to be provided in
conjunction with regular class place-
ment.

(Authority: 20 U.S.C. 1412(5)(B))

§ 300.552 Placements.

Each public agency shall ensure that:
(a) The educational placement of

each child with a disability—
(1) Is determined at least annually;
(2) Is based on his or her IEP; and
(3) Is as close as possible to the

child’s home.
(b) The various alternative place-

ments included at § 300.551 are available
to the extent necessary to implement
the IEP for each child with a disabil-
ity.

(c) Unless the IEP of a child with a
disability requires some other arrange-
ment, the child is educated in the
school that he or she would attend if
nondisabled.

(d) In selecting the LRE, consider-
ation is given to any potential harmful
effect on the child or on the quality of
services that he or she needs.

(Authority: 20 U.S.C. 1412(5)(B))

NOTE: Section 300.552 includes some of the
main factors that must be considered in de-
termining the extent to which a child with a
disability can be educated with children who
are nondisabled. The overriding rule in this
section is that placement decisions must be
made on an individual basis. The section also
requires each agency to have various alter-
native placements available in order to en-
sure that each child with a disability re-
ceives an education that is appropriate to his
or her individual needs.

The requirements of § 300.552, as well as the
other requirements of §§ 300.550–300.556, apply
to all preschool children with disabilities
who are entitled to receive FAPE. Public
agencies that provide preschool programs for
nondisabled preschool children must ensure
that the requirements of § 300.552(c) are met.
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Public agencies that do not operate pro-
grams for nondisabled preschool children are
not required to initiate such programs solely
to satisfy the requirements regarding place-
ment in the LRE embodied in §§ 300.550–
300.556. For these public agencies, some al-
ternative methods for meeting the require-
ments of §§ 300.550–300.556 include—

(1) Providing opportunities for the partici-
pation (even part-time) of preschool children
with disabilities in other preschool programs
operated by public agencies (such as Head
Start);

(2) Placing children with disabilities in pri-
vate school programs for nondisabled pre-
school children or private school preschool
programs that integrate children with dis-
abilities and nondisabled children; and

(3) Locating classes for preschool children
with disabilities in regular elementary
schools.

In each case the public agency must ensure
that each child’s placement is in the LRE in
which the unique needs of that child can be
met, based upon the child’s IEP, and meets
all of the other requirements of §§ 300.340–
300.350 and §§ 300.550–300.556.

The analysis of the regulations for section
504 of the Rehabilitation Act of 1973 (34 CFR
part 104—Appendix, Paragraph 24) includes
several points regarding educational place-
ments of children with disabilities that are
pertinent to this section:

1. With respect to determining proper
placements, the analysis states: ‘‘* * * it
should be stressed that, where a handicapped
child is so disruptive in a regular classroom
that the education of other students is sig-
nificantly impaired, the needs of the handi-
capped child cannot be met in that environ-
ment. Therefore regular placement would
not be appropriate to his or her needs * * *.’’

2. With respect to placing a child with a
disability in an alternate setting, the analy-
sis states that among the factors to be con-
sidered in placing a child is the need to place
the child as close to home as possible. Re-
cipients are required to take this factor into
account in making placement decisions. The
parents’ right to challenge the placement of
their child extends not only to placement in
special classes or separate schools, but also
to placement in a distant school, particu-
larly in a residential program. An equally
appropriate education program may exist
closer to home; and this issue may be raised
by the parent under the due process provi-
sions of this subpart.

§ 300.553 Nonacademic settings.
In providing or arranging for the pro-

vision of nonacademic and extra-
curricular services and activities, in-
cluding meals, recess periods, and the
services and activities set forth in

§ 300.306, each public agency shall en-
sure that each child with a disability
participates with nondisabled children
in those services and activities to the
maximum extent appropriate to the
needs of that child.

(Authority: 20 U.S.C. 1412(5)(B))

NOTE: Section 300.553 is taken from a re-
quirement in the final regulations for sec-
tion 504 of the Rehabilitation Act of 1973.
With respect to this requirement, the analy-
sis of the section 504 regulations includes the
following statement: ‘‘[This paragraph]
specifies that handicapped children must
also be provided nonacademic services in as
integrated a setting as possible. This re-
quirement is especially important for chil-
dren whose educational needs necessitate
their being solely with other handicapped
children during most of each day. To the
maximum extent appropriate, children in
residential settings are also to be provided
opportunities for participation with other
children.’’ (34 CFR part 104—Appendix, Para-
graph 24.)

§ 300.554 Children in public or private
institutions.

Each SEA shall make arrangements
with public and private institutions
(such as a memorandum of agreement
or special implementation procedures)
as may be necessary to ensure that
§ 300.550 is effectively implemented.

(Authority: 20 U.S.C. 1412(5)(B))

NOTE: Under section 612(5)(B) of the stat-
ute, the requirement to educate children
with disabilities with nondisabled children
also applies to children in public and private
institutions or other care facilities. Each
SEA must ensure that each applicable agen-
cy and institution in the State implements
this requirement. Regardless of other rea-
sons for institutional placement, no child in
an institution who is capable of education in
a regular public school setting may be denied
access to an education in that setting.

§ 300.555 Technical assistance and
training activities.

Each SEA shall carry out activities
to ensure that teachers and adminis-
trators in all public agencies—

(a) Are fully informed about their re-
sponsibilities for implementing
§ 300.550; and
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(b) Are provided with technical as-
sistance and training necessary to as-
sist them in this effort.

(Authority: 20 U.S.C. 1412(5)(B))

§ 300.556 Monitoring activities.
(a) The SEA shall carry out activities

to ensure that § 300.550 is implemented
by each public agency.

(b) If there is evidence that a public
agency makes placements that are in-
consistent with § 300.550, the SEA
shall—

(1) Review the public agency’s jus-
tification for its actions; and

(2) Assist in planning and implement-
ing any necessary corrective action.

(Authority: 20 U.S.C. 1412(5)(B))

CONFIDENTIALITY OF INFORMATION

§ 300.560 Definitions.
As used in §§ 300.560–300.576—
Destruction means physical destruc-

tion or removal of personal identifiers
from information so that the informa-
tion is no longer personally identifi-
able.

Education records means the type of
records covered under the definition of
education records in part 99 of this
title (the regulations implementing the
Family Educational Rights and Pri-
vacy Act of 1974).

Participating agency means any agen-
cy or institution that collects, main-
tains, or uses personally identifiable
information, or from which informa-
tion is obtained, under this part.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

§ 300.561 Notice to parents.
(a) The SEA shall give notice that is

adequate to fully inform parents about
the requirements of § 300.128, includ-
ing—

(1) A description of the extent that
the notice is given in the native lan-
guages of the various population
groups in the State;

(2) A description of the children on
whom personally identifiable informa-
tion is maintained, the types of infor-
mation sought, the methods the State
intends to use in gathering the infor-
mation (including the sources from
whom information is gathered), and
the uses to be made of the information;

(3) A summary of the policies and
procedures that participating agencies
must follow regarding storage, disclo-
sure to third parties, retention, and de-
struction of personally identifiable in-
formation; and

(4) A description of all of the rights
of parents and children regarding this
information, including the rights under
the Family Educational Rights and
Privacy Act of 1974 and implementing
regulations in part 99 of this title.

(b) Before any major identification,
location, or evaluation activity, the
notice must be published or announced
in newspapers or other media, or both,
with circulation adequate to notify
parents throughout the State of the ac-
tivity.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.562 Access rights.

(a) Each participating agency shall
permit parents to inspect and review
any education records relating to their
children that are collected, main-
tained, or used by the agency under
this part. The agency shall comply
with a request without unnecessary
delay and before any meeting regarding
an IEP or any hearing relating to the
identification, evaluation, or edu-
cational placement of the child, or the
provision of FAPE to the child, and in
no case more than 45 days after the re-
quest has been made.

(b) The right to inspect and review
education records under this section
includes—

(1) The right to a response from the
participating agency to reasonable re-
quests for explanations and interpreta-
tions of the records;

(2) The right to request that the
agency provide copies of the records
containing the information if failure to
provide those copies would effectively
prevent the parent from exercising the
right to inspect and review the records;
and

(3) The right to have a representative
of the parent inspect and review the
records.
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(c) An agency may presume that the
parent has authority to inspect and re-
view records relating to his or her child
unless the agency has been advised
that the parent does not have the au-
thority under applicable State law gov-
erning such matters as guardianship,
separation, and divorce.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.563 Record of access.
Each participating agency shall keep

a record of parties obtaining access to
education records collected, main-
tained, or used under this part (except
access by parents and authorized em-
ployees of the participating agency),
including the name of the party, the
date access was given, and the purpose
for which the party is authorized to use
the records.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.564 Records on more than one
child.

If any education record includes in-
formation on more than one child, the
parents of those children shall have the
right to inspect and review only the in-
formation relating to their child or to
be informed of that specific informa-
tion.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

§ 300.565 List of types and locations of
information.

Each participating agency shall pro-
vide parents on request a list of the
types and locations of education
records collected, maintained, or used
by the agency.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.566 Fees.

(a) Each participating agency may
charge a fee for copies of records that
are made for parents under this part if
the fee does not effectively prevent the
parents from exercising their right to
inspect and review those records.

(b) A participating agency may not
charge a fee to search for or to retrieve
information under this part.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

§ 300.567 Amendment of records at
parent’s request.

(a) A parent who believes that infor-
mation in the education records col-
lected, maintained, or used under this
part is inaccurate or misleading or vio-
lates the privacy or other rights of the
child may request the participating
agency that maintains the information
to amend the information.

(b) The agency shall decide whether
to amend the information in accord-
ance with the request within a reason-
able period of time of receipt of the re-
quest.

(c) If the agency decides to refuse to
amend the information in accordance
with the request, it shall inform the
parent of the refusal, and advise the
parent of the right to a hearing under
§ 300.568.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

§ 300.568 Opportunity for a hearing.

The agency shall, on request, provide
an opportunity for a hearing to chal-
lenge information in education records
to ensure that it is not inaccurate,
misleading, or otherwise in violation of
the privacy or other rights of the child.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

§ 300.569 Result of hearing.

(a) If, as a result of the hearing, the
agency decides that the information is
inaccurate, misleading or otherwise in
violation of the privacy or other rights
of the child, it shall amend the infor-
mation accordingly and so inform the
parent in writing.

(b) If, as a result of the hearing, the
agency decides that the information is
not inaccurate, misleading, or other-
wise in violation of the privacy of
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other rights of the child, it shall in-
form the parent of the right to place in
the records it maintains on the child a
statement commenting on the informa-
tion or setting forth any reasons for
disagreeing with the decision of the
agency.

(c) Any explanation placed in the
records of the child under this section
must—

(1) Be maintained by the agency as
part of the records of the child as long
as the record or contested portion is
maintained by the agency; and

(2) If the records of the child or the
contested portion is disclosed by the
agency to any party, the explanation
must also be disclosed to the party.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.570 Hearing procedures.

A hearing held under § 300.568 must be
conducted according to the procedures
under § 99.22 of this title.

[57 FR 48694, Oct. 27, 1992]

§ 300.571 Consent.

(a) Parental consent must be ob-
tained before personally identifiable
information is—

(1) Disclosed to anyone other than of-
ficials of participating agencies col-
lecting or using the information under
this part, subject to paragraph (b) of
this section; or

(2) Used for any purpose other than
meeting a requirement of this part.

(b) An educational agency or institu-
tion subject to part 99 of this title may
not release information from education
records to participating agencies with-
out parental consent unless authorized
to do so under part 99 of this title.

(c) The SEA shall include policies
and procedures in its State plan that
are used in the event that a parent re-

fuses to provide consent under this sec-
tion.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.572 Safeguards.
(a) Each participating agency shall

protect the confidentiality of person-
ally identifiable information at collec-
tion, storage, disclosure, and destruc-
tion stages.

(b) One official at each participating
agency shall assume responsibility for
ensuring the confidentiality of any per-
sonally identifiable information.

(c) All persons collecting or using
personally identifiable information
must receive training or instruction re-
garding the State’s policies and proce-
dures under § 300.129 and part 99 of this
title.

(d) Each participating agency shall
maintain, for public inspection, a cur-
rent listing of the names and positions
of those employees within the agency
who may have access to personally
identifiable information.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.573 Destruction of information.
(a) The public agency shall inform

parents when personally identifiable
information collected, maintained, or
used under this part is no longer need-
ed to provide educational services to
the child.

(b) The information must be de-
stroyed at the request of the parents.
However, a permanent record of a stu-
dent’s name, address, and phone num-
ber, his or her grades, attendance
record, classes attended, grade level
completed, and year completed may be
maintained without time limitation.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

NOTE: Under § 300.573, the personally identi-
fiable information on a child with a disabil-
ity may be retained permanently unless the
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parents request that it be destroyed. De-
struction of records is the best protection
against improper and unauthorized disclo-
sure. However, the records may be needed for
other purposes. In informing parents about
their rights under this section, the agency
should remind them that the records may be
needed by the child or the parents for social
security benefits or other purposes. If the
parents request that the information be de-
stroyed, the agency may retain the informa-
tion in paragraph (b) of this section.

§ 300.574 Children’s rights.

The SEA shall include policies and
procedures in its State plan regarding
the extent to which children are af-
forded rights of privacy similar to
those afforded to parents, taking into
consideration the age of the child and
type or severity of disability.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

NOTE: Under the regulations for the Fam-
ily Educational Rights and Privacy Act of
1974 (34 CFR 99.5(a)), the rights of parents re-
garding education records are transferred to
the student at age 18.

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.575 Enforcement.

The SEA shall describe in its State
plan the policies and procedures, in-
cluding sanctions, that the State uses
to ensure that its policies and proce-
dures are followed and that the re-
quirements of the Act and the regula-
tions in this part are met.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.576 Department.
If the Department or its authorized

representatives collect any personally
identifiable information regarding chil-
dren with disabilities that is not sub-
ject to 5 U.S.C. 552a (The Privacy Act
of 1974), the Secretary shall apply the
requirements of 5 U.S.C. 552a (b)(1)–(2),
(4)–(11); (c); (d); (e)(1); (2); (3)(A), (B),
and (D), (5)–(10); (h); (m); and (n), and

the regulations implementing those
provisions in part 5b of this title.

(Authority: 20 U.S.C. 1412(2)(D); 1417(c))

DEPARTMENT PROCEDURES

§ 300.580 [Reserved]

§ 300.581 Disapproval of a State plan.

Before disapproving a State plan, the
Secretary gives the SEA written notice
and an opportunity for a hearing.

(Authority: 20 U.S.C. 1413(c))

§ 300.582 Content of notice.

(a) In the written notice, the Sec-
retary—

(1) States the basis on which the Sec-
retary proposes to disapprove the State
plan;

(2) May describe possible options for
resolving the issues;

(3) Advises the SEA that it may re-
quest a hearing and that the request
for a hearing must be made not later
than 30 calendar days after it receives
the notice of proposed disapproval; and

(4) Provides information about the
procedures followed for a hearing.

(b) The Secretary sends the written
notice to the SEA by certified mail
with return receipt requested.

(Authority: 20 U.S.C. 1413(c))

§ 300.583 Hearing official or panel.

(a) If the SEA requests a hearing, the
Secretary designates one or more indi-
viduals, either from the Department or
elsewhere, not responsible for or con-
nected with the administration of this
program, to conduct a hearing.

(b) If more than one individual is des-
ignated, the Secretary designates one
of those individuals as the Chief Hear-
ing Official of the Hearing Panel. If one
individual is designated, that individ-
ual is the Hearing Official.

(Authority: 20 U.S.C. 1413(c))

§ 300.584 Hearing procedures.

(a) As used in §§ 300.581–300.586 the
term party or parties means the follow-
ing:

(1) An SEA that requests a hearing
regarding the proposed disapproval of
its State plan under this part.
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(2) The Department of Education offi-
cial who administers the program of fi-
nancial assistance under this part.

(3) A person, group or agency with an
interest in and having relevant infor-
mation about the case that has applied
for and been granted leave to intervene
by the Hearing Official or Panel.

(b) Within 15 calendar days after re-
ceiving a request for a hearing, the
Secretary designates a Hearing Official
or Panel and notifies the parties.

(c) The Hearing Official or Panel may
regulate the course of proceedings and
the conduct of the parties during the
proceedings. The Hearing Official or
Panel takes all steps necessary to con-
duct a fair and impartial proceeding, to
avoid delay, and to maintain order, in-
cluding the following:

(1) The Hearing Official or Panel may
hold conferences or other types of ap-
propriate proceedings to clarify, sim-
plify, or define the issues or to consider
other matters that may aid in the dis-
position of the case.

(2) The Hearing Official or Panel may
schedule a prehearing conference of the
Hearing Official or Panel and parties.

(3) Any party may request the Hear-
ing Official or Panel to schedule a pre-
hearing or other conference. The Hear-
ing Official or Panel decides whether a
conference is necessary and notifies all
parties.

(4) At a prehearing or other con-
ference, the Hearing Official or Panel
and the parties may consider subjects
such as—

(i) Narrowing and clarifying issues;
(ii) Assisting the parties in reaching

agreements and stipulations;
(iii) Clarifying the positions of the

parties;
(iv) Determining whether an evi-

dentiary hearing or oral argument
should be held; and

(v) Setting dates for—
(A) The exchange of written docu-

ments;
(B) The receipt of comments from the

parties on the need for oral argument
or evidentiary hearing;

(C) Further proceedings before the
Hearing Official or Panel (including an
evidentiary hearing or oral argument,
if either is scheduled);

(D) Requesting the names of wit-
nesses each party wishes to present at

an evidentiary hearing and estimation
of time for each presentation; or

(E) Completion of the review and the
initial decision of the Hearing Official
or Panel.

(5) A prehearing or other conference
held under paragraph (b)(4) of this sec-
tion may be conducted by telephone
conference call.

(6) At a prehearing or other con-
ference, the parties shall be prepared to
discuss the subjects listed in paragraph
(b)(4) of this section.

(7) Following a prehearing or other
conference the Hearing Official or
Panel may issue a written statement
describing the issues raised, the action
taken, and the stipulations and agree-
ments reached by the parties.

(d) The Hearing Official or Panel may
require parties to state their positions
and to provide all or part of the evi-
dence in writing.

(e) The Hearing Official or Panel may
require parties to present testimony
through affidavits and to conduct
cross-examination through interrog-
atories.

(f) The Hearing Official or Panel may
direct the parties to exchange relevant
documents or information and lists of
witnesses, and to send copies to the
Hearing Official or Panel.

(g) The Hearing Official or Panel may
receive, rule on, exclude, or limit evi-
dence at any stage of the proceedings.

(h) The Hearing Official or Panel may
rule on motions and other issues at any
stage of the proceedings.

(i) The Hearing Official or Panel may
examine witnesses.

(j) The Hearing Official or Panel may
set reasonable time limits for submis-
sion of written documents.

(k) The Hearing Official or Panel
may refuse to consider documents or
other submissions if they are not sub-
mitted in a timely manner unless good
cause is shown.

(l) The Hearing Official or Panel may
interpret applicable statutes and regu-
lations but may not waive them or rule
on their validity.

(m)(1) The parties shall present their
positions through briefs and the sub-
mission of other documents and may
request an oral argument or evi-
dentiary hearing. The Hearing Official
or Panel shall determine whether an
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oral argument or an evidentiary hear-
ing is needed to clarify the positions of
the parties.

(2) The Hearing Official or Panel
gives each party an opportunity to be
represented by counsel.

(n) If the Hearing Official or Panel
determines that an evidentiary hearing
would materially assist the resolution
of the matter, the Hearing Official or
Panel gives each party, in addition to
the opportunity to be represented by
counsel—

(1) An opportunity to present wit-
nesses on the party’s behalf; and

(2) An opportunity to cross-examine
witnesses either orally or with written
questions.

(o) The Hearing Official or Panel ac-
cepts any evidence that it finds is rel-
evant and material to the proceedings
and is not unduly repetitious.

(p)(1) The Hearing Official or Panel—
(i) Arranges for the preparation of a

transcript of each hearing;
(ii) Retains the original transcript as

part of the record of the hearing; and
(iii) Provides one copy of the tran-

script to each party.
(2) Additional copies of the transcript

are available on request and with pay-
ment of the reproduction fee.

(q) Each party shall file with the
Hearing Official or Panel all written
motions, briefs, and other documents
and shall at the same time provide a
copy to the other parties to the pro-
ceedings.

(Authority: 20 U.S.C. 1413(c))

§ 300.585 Initial decision; final deci-
sion.

(a) The Hearing Official or Panel pre-
pares an initial written decision that
addresses each of the points in the no-
tice sent by the Secretary to the SEA
under § 300.582.

(b) The initial decision of a Panel is
made by a majority of Panel members.

(c) The Hearing Official or Panel
mails by certified mail with return re-
ceipt requested a copy of the initial de-
cision to each party (or to the party’s
counsel) and to the Secretary, with a
notice stating that each party has an
opportunity to submit written com-
ments regarding the decision to the
Secretary.

(d) Each party may file comments
and recommendations on the initial de-
cision with the Hearing Official or
Panel within 15 calendar days of the
date the party receives the Panel’s de-
cision.

(e) The Hearing Official or Panel
sends a copy of a party’s initial com-
ments and recommendations to the
other parties by certified mail with re-
turn receipt requested. Each party may
file responsive comments and rec-
ommendations with the Hearing Offi-
cial or Panel within seven calendar
days of the date the party receives the
initial comments and recommenda-
tions.

(f) The Hearing Official or Panel for-
wards the parties’ initial and respon-
sive comments on the initial decision
to the Secretary who reviews the ini-
tial decision and issues a final decision.

(g) The initial decision of the Hear-
ing Official or Panel becomes the final
decision of the Secretary unless, within
25 calendar days after the end of the
time for receipt of written comments,
the Secretary informs the Hearing Offi-
cial or Panel and the parties to a hear-
ing in writing that the decision is
being further reviewed for possible
modification.

(h) The Secretary may reject or mod-
ify the initial decision of the Hearing
Official or Panel if the Secretary finds
that it is clearly erroneous.

(i) The Secretary conducts the review
based on the initial decision, the writ-
ten record, the Hearing Official’s or
Panel’s proceedings, and written com-
ments. The Secretary may remand the
matter for further proceedings.

(j) The Secretary issues the final de-
cision within 30 calendar days after no-
tifying the Hearing Official or Panel
that the initial decision is being fur-
ther reviewed.

§ 300.586 Filing requirements.
(a) Any written submission under

§§ 300.582–300.585 must be filed by hand-
delivery, by mail, or by facsimile
transmission. The Secretary discour-
ages the use of facsimile transmission
for documents longer than five pages.

(b) The filing date under paragraph
(a) of this section is the date the docu-
ment is—

(1) Hand-delivered;
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(2) Mailed; or
(3) Sent by facsimile transmission.
(c) A party filing by facsimile trans-

mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(d) If a document is filed by facsimile
transmission, the Secretary, the Hear-
ing Official, or the Panel, as applicable,
may require the filing of a follow-up
hard copy by hand-delivery or by mail
within a reasonable period of time.

(e) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(Authority: 20 U.S.C. 1413(c))

[57 FR 56796, Nov. 30, 1992]

§ 300.587 Judicial review.
If a State is dissatisfied with the Sec-

retary’s final action with respect to its
State plan, the State may, within 60
calendar days after notice of that ac-
tion, file a petition for review with the
United States court of appeals for the
circuit in which the State is located.

(Authority: 20 U.S.C. 1416(b)(1))

[57 FR 44798, Sept. 29, 1992. Redesignated at
57 FR 56796, Nov. 30, 1992]

§ 300.588 [Reserved]

§ 300.589 Waiver of requirement re-
garding supplementing and sup-
planting with part B funds.

(a) Under sections 613(a)(9)(B) and
614(a)(2)(B)(ii) of the Act, SEAs and
LEAs must ensure that Federal funds
provided under this part are used to
supplement and increase the level of
Federal, State, and local funds (includ-
ing funds that are not under the direct
control of SEAs or LEAs) expended for
special education and related services
provided to children with disabilities
under this part and in no case to sup-
plant those Federal, State, and local
funds. The nonsupplanting requirement
applies only to funds allocated to LEAs
(See § 300.372).

(b) If the State provides clear and
convincing evidence that all children
with disabilities have FAPE available
to them, the Secretary may waive in

part the requirement under sections
613(a)(9)(B) and 614(a)(2)(B)(ii) of the
Act if the Secretary concurs with the
evidence provided by the State.

(c) If a State wishes to request a
waiver, it must inform the Secretary in
writing. The Secretary then provides
the State with a finance and member-
ship report form that provides the
basis for the request.

(d) In its request for a waiver, the
State shall include the results of a spe-
cial study made by the State to obtain
evidence of the availability of FAPE to
all children with disabilities. The spe-
cial study must include statements by
a representative sample of organiza-
tions that deal with children with dis-
abilities, and parents and teachers of
children with disabilities, relating to
the following areas—

(1) The adequacy and comprehensive-
ness of the State’s system for identify-
ing, locating, and evaluating children
with disabilities;

(2) The cost to parents, if any, for
education for children enrolled in pub-
lic and private day schools, and in pub-
lic and private residential schools and
institutions; and

(3) The adequacy of the State’s due
process procedures.

(e) In its request for a waiver, the
State shall include finance data relat-
ing to the availability of FAPE for all
children with disabilities, including—

(1) The total current expenditures for
regular education programs and special
education programs by function and by
source of funds (State, local, and Fed-
eral) for the previous school year; and

(2) The full-time equivalent member-
ship of students enrolled in regular
programs and in special programs in
the previous school year.

(f) The Secretary considers the infor-
mation that the State provides under
paragraphs (d) and (e) of this section,
along with any additional information
he may request, or obtain through on-
site reviews of the State’s education
programs and records, to determine if
all children have FAPE available to
them, and if so, the extent of the waiv-
er.
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(g) The State may request a hearing
with regard to any final action by the
Secretary under this section.

(Authority: 20 U.S.C. 1411(c)(3); 1413(a)(9)(B))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

Subpart F—State Administration

GENERAL

§ 300.600 Responsibility for all edu-
cational programs.

(a) The SEA is responsible for ensur-
ing—

(1) That the requirements of this part
are carried out; and

(2) That each educational program
for children with disabilities adminis-
tered within the State, including each
program administered by any other
public agency—

(i) Is under the general supervision of
the persons responsible for educational
programs for children with disabilities
in the SEA; and

(ii) Meets the education standards of
the SEA (including the requirements of
this part).

(b) The State must comply with para-
graph (a) of this section through State
statute, State regulation, signed agree-
ment between respective agency offi-
cials, or other documents.

(c) This part may not be construed to
limit the responsibility of agencies
other than educational agencies for
providing or paying some or all of the
costs of FAPE to children with disabil-
ities in the State.

(Authority: 20 U.S.C. 1412(6))

NOTE: The requirement in § 300.600(a) is
taken essentially verbatim from section
612(6) of the statute and reflects the desire of
the Congress for a central point of respon-
sibility and accountability in the education
of children with disabilities within each
State. With respect to SEA responsibility,
the Senate Report on Pub. L. 94–142 includes
the following statements:

This provision is included specifically to
assure a single line of responsibility with re-
gard to the education of handicapped chil-
dren, and to assure that in the implementa-
tion of all provisions of this Act and in car-
rying out the right to education for handi-

capped children, the State educational agen-
cy shall be the responsible agency * * *.

Without this requirement, there is an abdi-
cation of responsibility for the education of
handicapped children. Presently, in many
States, responsibility is divided, depending
upon the age of the handicapped child,
sources of funding, and type of services deliv-
ered. While the Committee understands that
different agencies may, in fact, deliver serv-
ices, the responsibility must remain in a cen-
tral agency overseeing the education of
handicapped children, so that failure to de-
liver services or the violation of the rights of
handicapped children is squarely the respon-
sibility of one agency. (S. Rep. No. 94–168, p.
24 (1975))

In meeting the requirements of this sec-
tion, there are a number of acceptable op-
tions that may be adopted, including the fol-
lowing:

(1) Written agreements are developed be-
tween respective State agencies concerning
SEA standards and monitoring. These agree-
ments are binding on the local or regional
counterparts of each State agency.

(2) The Governor’s Office issues an admin-
istrative directive establishing the SEA re-
sponsibility.

(3) State law, regulation, or policy des-
ignates the SEA as responsible for establish-
ing standards for all educational programs
for individuals with disabilities, and includes
responsibility for monitoring.

(4) State law mandates that the SEA is re-
sponsible for all educational programs.

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.601 Relation of part B to other
Federal programs.

This part may not be construed to
permit a State to reduce medical and
other assistance available to children
with disabilities, or to alter the eligi-
bility of a child with a disability, under
title V (Maternal and Child Health) or
title XIX (Medicaid) of the Social Secu-
rity Act, to receive services that are
also part of FAPE.

(Authority: 20 U.S.C. 1413(e))

USE OF FUNDS

§ 300.620 Federal funds for State ad-
ministration.

A State may use five percent of the
total State allotment in any fiscal year
under part B of the Act, or $450,000,
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