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(d) The right of the complainant or
the public agency to request the Sec-
retary to review the SEA’s final deci-
sion.

(Authority: 20 U.S.C. 2831(a))

(Approved by the Office of Management and
Budget under control number 1820–0599)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.662 Filing a complaint.
An organization or individual may

file a signed written complaint under
the procedures described in §§ 300.600–
300.661. The complaint must include—

(a) A statement that a public agency
has violated a requirement of part B of
the Act or of this part; and

(b) The facts on which the statement
is based.

(Authority: 20 U.S.C. 2831(a))

(Approved by the Office of Management and
Budget under control number 1820–0599)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

Subpart G—Allocation of Funds;
Reports

ALLOCATIONS

§ 300.700 Special definition of the term
‘‘State.’’

For the purposes of § 300.701, § 300.702,
and §§ 300.704–300.708, the term State
does not include Guam, American
Samoa, the Virgin Islands, the Com-
monwealth of the Northern Mariana Is-
lands, the Federated States of Microne-
sia, the Republic of the Marshall Is-
lands, or Palau.

(Authority: 20 U.S.C. 1411(a)(2))

§ 300.701 State entitlement; formula.
(a) The Secretary calculates the

maximum amount of the grant to
which a State is entitled under section
611 of the Act in any fiscal year as fol-
lows:

(1) If the State is eligible for a grant
under section 619 of the Act, the maxi-
mum entitlement is equal to the num-
ber of children with disabilities aged 3
through 21 in the State who are receiv-
ing special education and related serv-
ices, multiplied by 40 percent of the av-

erage per pupil expenditure in public
elementary and secondary schools in
the United States.

(2) If the State is not eligible for a
grant under section 619 of the Act, the
maximum entitlement is equal to the
number of children with disabilities
aged 6 through 21 in the State who are
receiving special education and related
services, multiplied by 40 percent of
the average per pupil expenditure in
public elementary and secondary
schools in the United States.

(Authority: 20 U.S.C. 1411(a)(1))
(b) [Reserved]
(c) For the purposes of this section,

the average per pupil expenditure in pub-
lic elementary and secondary schools in
the United States, means the aggregate
expenditures during the second fiscal
year preceding the fiscal year for which
the computation is made (or if satisfac-
tory data for that year are not avail-
able at the time of computation, then
during the most recent preceding fiscal
year for which satisfactory data are
available) of all LEAs in the United
States (which, for the purpose of this
section, means the 50 States and the
District of Columbia), plus any direct
expenditures by the State for operation
of those agencies (without regard to
the source of funds from which either
of those expenditures are made), di-
vided by the aggregate number of chil-
dren in average daily attendance to
whom those agencies provided free pub-
lic education during that preceding
year.

(Authority: 20 U.S.C. 1411(a)(4))

§ 300.702 Limitations and exclusions.

(a) In determining the amount of a
grant under § 300.701:

(1) If a State serves all children with
disabilities aged 3 through 5 in the
State, the Secretary does not count
children with disabilities aged 3
through 17 in the State to the extent
that the number of those children is
greater than 12 percent of the number
of all children aged 3 through 17 in the
State.

(2) If a State does not serve all chil-
dren with disabilities aged 3 through 5
in the State, the Secretary does not
count children with disabilities aged 5
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through 17 to the extent that the num-
ber of those children is greater than 12
percent of the number of all children
aged 5 through 17 in the State.

(3) The Secretary does not count chil-
dren with disabilities who are counted
under subpart 2 of part D of chapter 1
of title I of the Elementary and Sec-
ondary Education Act of 1965.

(b) For the purposes of paragraph (a)
of this section, the number of children
aged 3 through 17 and 5 through 17 in
any State is determined by the Sec-
retary on the basis of the most recent
satisfactory data available.

(Authority: 20 U.S.C. 1411(a)(5))

§ 300.703 Ratable reductions.

(a) General. If the sums appropriated
for any fiscal year for making pay-
ments to States under section 611 of
the Act are not sufficient to pay in full
the total amounts that all States are
entitled to receive for that fiscal year,
the maximum amount that all States
are entitled to receive for that fiscal
year shall be ratably reduced. In case
additional funds become available for
making payments for any fiscal year
during which the preceding sentence is
applicable, those reduced amounts
shall be increased on the same basis
they were reduced.

(Authority: 20 U.S.C. 1411(g)(1))
(b) Reporting dates for local edu-

cational agencies and reallocations. (1) In
any fiscal year that the State entitle-
ment has been ratably reduced, and
that additional funds have not been
made available to pay in full the total
of the amounts under paragraph (a) of
this section, the SEA shall fix dates be-
fore which each LEA shall report to
the State the amount of funds avail-
able to it under this part that it esti-
mates it will expend.

(2) The amounts available under
paragraph (a) of this section, or any
amount that would be available to any
other LEA if it were to submit an ap-
plication meeting the requirements of
this part, that the SEA determines will
not be used for the period of its avail-
ability shall be available for allocation
to those LEAs, in the manner provided
in § 300.707, that the SEA determines

will need and be able to use additional
funds to carry out approved programs.

(Authority: 20 U.S.C. 1411(g)(2))

§ 300.704 Hold harmless provision.
No State shall receive less than the

amount it received under part B of the
Act for fiscal year 1977.

(Authority: 20 U.S.C. 1411(a)(1))

§ 300.705 Allocation for State in which
by-pass is implemented for private
school children with disabilities.

In determining the allocation under
§§ 300.700–300.703 of a State in which the
Secretary will implement a by-pass for
private school children with disabil-
ities under §§ 300.451–300.486, the Sec-
retary includes in the State’s child
count—

(a) For the first year of a by-pass, the
actual or estimated number of private
school children with disabilities (as de-
fined in §§ 300.7(a) and 300.450) in the
State, as of the preceding December 1;
and

(b) For succeeding years of a by-pass,
the number of private school children
with disabilities who received special
education and related services under
the by-pass in the preceding year.

(Authority: 20 U.S.C. 1411(a)(1)(A), 1411(a)(3),
1413(d))

§ 300.706 Within-State distribution:
Fiscal year 1979 and after.

Of the funds received under § 300.701
by any State for fiscal year 1979, and
for each fiscal year after fiscal year
1979—

(a) 25 percent may be used by the
State in accordance with § 300.620 and
§ 300.370; and

(b) 75 percent shall be distributed to
the LEAs in the State in accordance
with § 300.707.

(Authority: 20 U.S.C. 1411(c)(1))

§ 300.707 Local educational agency en-
titlement; formula.

From the total amount of funds
available to all LEAs, each LEA is en-
titled to an amount that bears the
same ratio to the total amount as the
number of children with disabilities
aged 3 through 21 in that agency who
are receiving special education and re-
lated services bears to the aggregate
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number of children with disabilities
aged 3 through 21 receiving special edu-
cation and related services in all LEAs
that apply to the SEA for funds under
part B of the Act.

(Authority: 20 U.S.C. 1411(d))

§ 300.708 Reallocation of local edu-
cational agency funds.

If an SEA determines that an LEA is
adequately providing FAPE to all chil-
dren with disabilities residing in the
area served by the local agency with
State and local funds otherwise avail-
able to the local agency, the SEA may
reallocate funds (or portions of those
funds that are not required to provide
special education and related services)
made available to the local agency
under § 300.707, to other LEAs within
the State that are not adequately pro-
viding special education and related
services to all children with disabil-
ities residing in the areas served by the
other LEAs.

(Authority: 20 U.S.C. 1414(e))

§ 300.709 Payments to the Secretary of
the Interior for the education of In-
dian children.

(a) General. (1) The Secretary makes
payments to the Secretary of the Inte-
rior to meet the need for assistance for
the education of children with disabil-
ities on reservations, aged 5 through 21,
who are enrolled in elementary and
secondary schools for Indian children
operated or funded by the Secretary of
the Interior.

(2) In the case of Indian students
aged 3 through 5 who are enrolled in
programs affiliated with Bureau of In-
dian Affairs (BIA) schools that are re-
quired by the States in which the
schools are located to attain or main-
tain State accreditation and had State
accreditation prior to October 7, 1991,
the schools may count those children
for the purpose of distribution of the
funds provided under paragraph (a)(1)
of this section to the Secretary of the
Interior.

(3) The amount of the payment under
paragraph (a)(1) of this section for any
fiscal year is one percent of the aggre-
gate amounts available to all States
under this part for that fiscal year.

(b) Responsibility for meeting the re-
quirements of part B. The Secretary of
the Interior shall be responsible for
meeting all of the requirements of part
B of the Act for the children described
in paragraph (a) of this section, in ac-
cordance with § 300.260.

(Authority: 20 U.S.C. 1411(f))

§ 300.710 Payments to the Secretary of
the Interior for Indian tribes or
tribal organizations.

(a) General. (1) Beginning with funds
appropriated under part B of the Act
for fiscal year 1992, the Secretary, sub-
ject to this section, makes payments to
the Secretary of the Interior to be dis-
tributed to tribes or tribal organiza-
tions (as defined under section 4 of the
Indian Self-Determination and Edu-
cation Assistance Act) or consortiums
of those tribes or tribal organizations
to provide for the coordination of as-
sistance for special education and re-
lated services for children with disabil-
ities, aged 3 through 5, on reservations
served by elementary and secondary
schools for Indian children operated or
funded by the Department of the Inte-
rior.

(2) The amount of the payment under
paragraph (b)(1) of this section for any
fiscal year is .25 percent of the aggre-
gate amounts available for all States
under this part for that fiscal year.

(3) None of the funds allocated under
this section may be used by the Sec-
retary of the Interior for administra-
tive purposes, including child count,
and the provision of technical assist-
ance.

(b) Distribution of funds. The Sec-
retary of the Interior shall distribute
the total amount of the .25 percent
under paragraph (a) of this section in
accordance with section 611(f)(4) of the
Act.

(Authority: 20 U.S.C. 1411(f))

§ 300.711 Entitlements to jurisdictions.

(a) The jurisdictions to which this
section applies are Guam, American
Samoa, the Virgin Islands, the Com-
monwealth of the Northern Mariana Is-
lands, the Federated States of Microne-
sia, the Republic of the Marshall Is-
lands, and Palau, (until the Compact of
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Free Association with Palau takes ef-
fect pursuant to section 101(a) of Pub.
L. 99–658).

(b) Each jurisdiction under paragraph
(a) of this section is entitled to a grant
for the purposes set forth in section
601(c) of the Act. The amount to which
those jurisdictions are so entitled for
any fiscal year shall not exceed an
amount equal to 1 percent of the aggre-
gate of the amounts available to all
States under this part for that fiscal
year. Funds appropriated for those ju-
risdictions shall be allocated propor-
tionately among them on the basis of
the number of children aged 3 through
21 in each jurisdiction. However, no ju-
risdiction shall receive less than
$150,000, and other allocations shall be
ratably reduced if necessary to ensure
that each jurisdiction receives at least
that amount.

(c) The amount expended for admin-
istration by each jurisdiction under
this section shall not exceed 5 percent
of the amount allotted to the jurisdic-
tion for any fiscal year, or $35,000,
whichever is greater.

(Authority: 20 U.S.C. 1411(e))

REPORTS

§ 300.750 Annual report of children
served—report requirement.

(a) The SEA shall report to the Sec-
retary no later than February 1 of each
year the number of children with dis-
abilities aged 3 through 21 residing in
the State who are receiving special
education and related services.

(Authority: 20 U.S.C. 1411(a)(3))
(b) The SEA shall submit the report

on forms provided by the Secretary.

(Authority: 20 U.S.C. 1411(a)(3))

NOTE: It is very important to understand
that this report and the requirements that
relate to it are solely for allocation pur-
poses. The population of children the State
may count for allocation purposes may differ
from the population of children to whom the
State must make FAPE available. For exam-
ple, while section 611(a)(5) of the Act limits
the number of children who may be counted
for allocation purposes to 12 percent of the
general school population aged 3 through 17
(in States that serve all children with dis-
abilities aged 3 through 5) or 5 through 17 (in
States that do not serve all children with
disabilities aged 3 through 5), a State might

find that 14 percent (or some other percent-
age) of its children have disabilities. In that
case, the State must make FAPE available
to all of those children with disabilities.

(Approved by the Office of Management and
Budget under control number 1820–0043)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.751 Annual report of children
served—information required in the
report.

(a) In its report, the SEA shall in-
clude a table that shows—

(1) The number of children with dis-
abilities receiving special education
and related services on December 1 of
that school year;

(2) The number of children with dis-
abilities aged 3 through 5 who are re-
ceiving FAPE;

(3) The number of those children with
disabilities aged 6 through 21 within
each disability category, as defined in
the definition of ‘‘children with disabil-
ities’’ in § 300.7; and

(4) The number of those children with
disabilities aged 3 through 21 for each
year of age (3, 4, 5, etc.).

(b) For the purpose of this part, a
child’s age is the child’s actual age on
the date of the child count: December
1.

(c) The SEA may not report a child
aged 6 through 21 under more than one
disability category.

(d) If a child with a disability aged 6
through 21 has more than one disabil-
ity, the SEA shall report that child in
accordance with the following proce-
dure:

(1) A child with deaf-blindness must
be reported under the category ‘‘deaf-
blindness.’’

(2) A child who has more than one
disability (other than deaf-blindness)
must be reported under the category
‘‘multiple disabilities.’’

(Authority: 20 U.S.C. 1411(a)(3); (5)(A)(ii);
1418(b))

(Approved by the Office of Management and
Budget under control number 1820–0043)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]
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§ 300.752 Annual report of children
served—certification.

The SEA shall include in its report a
certification signed by an authorized
official of the agency that the informa-
tion provided is an accurate and
unduplicated count of children with
disabilities receiving special education
and related services on the dates in
question.

(Authority: 20 U.S.C. 1411(a)(3); 1417(b))

§ 300.753 Annual report of children
served—criteria for counting chil-
dren.

(a) The SEA may include in its report
children with disabilities who are en-
rolled in a school or program that is
operated or supported by a public agen-
cy, and that either—

(1) Provides them with both special
education and related services; or

(2) Provides them only with special
education if they do not need related
services to assist them in benefitting
from that special education.

(b) The SEA may not include chil-
dren with disabilities in its report
who—

(1) Are not enrolled in a school or
program operated or supported by a
public agency;

(2) Are not provided special education
that meets State standards;

(3) Are not provided with a related
service that they need to assist them
in benefitting from special education;

(4) Are counted by a State agency
under subpart 2 of part D of chapter 1
of title I of the Elementary and Sec-
ondary Education Act of 1965; or

(5) Are receiving special education
funded solely by the Federal Govern-
ment. However, the State may count
children covered under § 300.186(b).

(Authority: 20 U.S.C. 1411(a)(3); 1417(b))

NOTE 1: Under paragraph (a) of this section,
the State may count children with disabil-
ities in a Head Start or other preschool pro-
gram operated or supported by a public agen-
cy if those children are provided special edu-
cation that meets State standards.

NOTE 2: Special education, by statutory
definition, must be at no cost to parents. As
of September 1, 1978, under the FAPE re-
quirement, both special education and relat-
ed services must be at no cost to parents.

There may be some situations, however,
where a child receives special education from
a public source at no cost, but whose parents
pay for the basic or regular education. This
child may be counted. The Department ex-
pects that there would only be limited situa-
tions where special education would be clear-
ly separate from regular education—gen-
erally, where speech services is the only spe-
cial education required by the child. For ex-
ample, the child’s parents may have enrolled
the child in a regular program in a private
school, but the child might be receiving
speech services in a program funded by the
LEA. Allowing these children to be counted
will provide incentives (in addition to com-
plying with the legal requirement in section
613(a)(4)(A) of the Act regarding private
schools) to public agencies to provide serv-
ices to children enrolled by their parents in
private schools, since funds are generated in
part on the basis of the number of children
provided special education and related serv-
ices. Agencies should understand, however,
that if a public agency places or refers a
child with a disability to a public or private
school for educational purposes, special edu-
cation includes the entire educational pro-
gram provided to the child. In that case, par-
ents may not be charged for any part of the
child’s education.

A State may not count Indian children on
or near reservations and children on military
facilities if it provides them no special edu-
cation. If an SEA or LEA is responsible for
serving these children, and does provide
them special education and related services,
they may be counted.

§ 300.754 Annual report of children
served—other responsibilities of the
State educational agency.

In addition to meeting the other re-
quirements of §§ 300.750–300.753, the SEA
shall—

(a) Establish procedures to be used by
LEAs and other educational institu-
tions in counting the number of chil-
dren with disabilities receiving special
education and related services;

(b) Set dates by which those agencies
and institutions must report to the
SEA to ensure that the State complies
with § 300.750(a);

(c) Obtain certification from each
agency and institution that an
unduplicated and accurate count has
been made;

(d) Aggregate the data from the
count obtained from each agency and
institution, and prepare the reports re-
quired under §§ 300.750–300.753; and
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(e) Ensure that documentation is
maintained that enables the State and
the Secretary to audit the accuracy of
the count.

(Authority: 20 U.S.C. 1411(a)(3); 1417(b))

NOTE: States should note that the data re-
quired in the annual report of children
served are not to be transmitted to the Sec-
retary in personally identifiable form. States
are encouraged to collect these data in non-
personally identifiable form.

(Approved by the Office of Management and
Budget under control number 1820–0043)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

APPENDIXES A AND B TO PART 300
[RESERVED]

APPENDIX C TO PART 300—NOTICE OF
INTERPRETATION

I. Purpose of the IEP
II. IEP Requirements

§ 300.340 Definition

§ 300.341 State educational agency
responsibility

1. Who is responsible for ensuring the de-
velopment of IEPs for children with disabil-
ities served by a public agency other than an
LEA?

2. For a child placed out of State by a pub-
lic agency, is the placing or receiving State
responsible for the child’s IEP?

§ 300.342 When individualized education
programs must be in effect

3. In requiring that an IEP be in effect be-
fore special education and related services
are provided, what does ‘‘be in effect’’ mean?

4. How much of a delay is permissible be-
tween the time an IEP of a child with a dis-
ability is finalized and when special edu-
cation is provided?

5. For a child with a disability receiving
special education for the first time, when
must an IEP be developed—before placement
or after placement?

6. If a child with a disability has been re-
ceiving special education in one LEA and
moves to another community, must the new
LEA hold an IEP meeting before the child is
placed in a special education program?

§ 300.343 Meetings

7. What is the purpose of the 30 day
timeline in § 300.343(c)?

8. Must the agency hold a separate meeting
to determine a child’s eligibility for special
education and related services, or can this
step be combined with the IEP meeting?

9. Must IEPs be reviewed or revised at the
beginning of each school year?

10. How frequently must IEP meetings be
held and how long should they be?

11. Who can initiate IEP meetings?
12. May IEP meetings be tape-recorded?

§ 300.344 Participants in meetings

(AGENCY REPRESENTATIVE)

13. Who can serve as the representative of
the public agency at an IEP meeting?

14. Who is the representative of the public
agency if a child with a disability is served
by a public agency other than the SEA or
LEA?

(THE CHILD’S TEACHER)

15. For a child with a disability being con-
sidered for initial placement in special edu-
cation, which teacher should attend the IEP
meeting?

16. If a child with a disability is enrolled in
both regular and special education classes,
which teacher should attend the IEP meet-
ing?

17. If a child with a disability in high
school attends several regular classes, must
all of the child’s regular teachers attend the
IEP meeting?

18. If a child’s primary disability is a
speech impairment, must the child’s regular
teacher attend the IEP meeting?

19. If a child is enrolled in a special edu-
cation class because of a primary disability
and also receives speech-language pathology
services, must both specialists attend the
IEP meeting?

(THE CHILD, PARENTS, OTHER INDIVIDUALS)

20. When may representatives of teacher
organizations attend IEP meetings?

21. When may a child with a disability at-
tend an IEP meeting?

22. Do the parents of a student with a dis-
ability retain the right to attend the IEP
meeting when the student reaches the age of
majority?

23. Must related services personnel attend
IEP meetings?

24. Are agencies required to use a case
manager in the development of an IEP for a
child with a disability?

25. For a child with a suspected speech im-
pairment, who must represent the evaluation
team at the IEP meeting?

§ 300.345 Parent participation

26. What is the role of the parents at an
IEP meeting?

27. What is the role of a surrogate parent
at an IEP meeting?

28. Must the public agency let the parents
know who will be at the IEP meeting?

29. Are parents required to sign IEPs?
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