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that assure the provision of a free ap-
propriate public education—

(1) For all children with disabilities
aged 3 through 5 years in accordance
with the requirements in 34 CFR part
300; and

(2) For any 2-year-old children, pro-
vided services by the SEA or by an
LEA or ESA under § 301.1.

(Authority: 20 U.S.C. 1419 (a), (b))

(Approved by the Office of Management and
Budget under control number 1820–0030)

§ 301.11 [Reserved]

§ 301.12 Sanctions if a State does not
make a free appropriate public edu-
cation available to all preschool
children with disabilities.

If a State does not meet the require-
ments in section 619(b) of the Act—

(a) The State is not eligible for a
grant under the Preschool Grant pro-
gram;

(b) The State is not eligible for funds
under 34 CFR part 300 for children with
disabilities aged 3 through 5 years; and

(c) No SEA, LEA, ESA, or other pub-
lic institution or agency within the
State is eligible for a grant under Sub-
part 2 of part D of the Act if the grant
relates exclusively to programs,
projects, and activities pertaining to
children with disabilities aged 3
through 5 years.

(Authority: 20 U.S.C. 1411(d)(2) and (e)(2)(B);
1419(b); 1461(j))

Subpart C—Allocation of Funds to
States.

§ 301.20 Allocations to States.
After reserving funds for studies and

evaluations under section 674(e) of the
Act, the Secretary allocates the re-
maining amount among the States in
accordance with §§ 301.21–301.23.

(Authority: 20 U.S.C. 1419(c)(1))

§ 301.21 Increase in funds.
If the amount available for alloca-

tion to States under § 301.20 is equal to
or greater than the amount allocated
to the States under section 619 of the
Act for the preceding fiscal year, those
allocations are calculated as follows:

(a) Except as provided in § 301.22, the
Secretary—

(1) Allocates to each State the
amount it received for fiscal year 1997;

(2) Allocates 85 percent of any re-
maining funds to States on the basis of
their relative populations of children
aged 3 through 5; and

(3) Allocates 15 percent of those re-
maining funds to States on the basis of
their relative populations of children
described in paragraph (a)(2) of this
section who are living in poverty.

(b) For the purpose of making grants
under this section, the Secretary uses
the most recent population data, in-
cluding data on children living in pov-
erty, that are available and satisfac-
tory to the Secretary.

(Authority: 20 U.S.C. 1419(c)(2)(A))

§ 301.22 Limitation.
(a) Notwithstanding § 301.21, alloca-

tions under that section are subject to
the following:

(1) No State’s allocation may be less
than its allocation for the preceding
fiscal year.

(2) No State’s allocation may be less
than the greatest of—

(i) The sum of—
(A) The amount it received for fiscal

year 1997; and
(B) One-third of one percent of the

amount by which the amount appro-
priated under section 619(j) of the Act
exceeds the amount appropriated under
section 619 of the Act for fiscal year
1997;

(ii) The sum of—
(A) The amount it received for the

preceding fiscal year; and
(B) That amount multiplied by the

percentage by which the increase in
the funds appropriated from the pre-
ceding fiscal year exceeds 1.5 percent;
or

(iii) The sum of—
(A) The amount it received for the

preceding fiscal year; and
(B) That amount multiplied by 90

percent of the percentage increase in
the amount appropriated from the pre-
ceding fiscal year.

(b) Notwithstanding paragraph (a)(2)
of this section, no State’s allocation
under § 301.21 may exceed the sum of—

(1) The amount it received for the
preceding fiscal year; and
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(2) That amount multiplied by the
sum of 1.5 percent and the percentage
increase in the amount appropriated.

(c) If the amount available for alloca-
tion to States under § 301.21 and para-
graphs (a) and (b) of this section is in-
sufficient to pay those allocations in
full, the Secretary ratably reduces
those allocations, subject to paragraph
(a)(1) of this section.

(Authority: 20 U.S.C. 1419(c)(2)(B) and (C))

§ 301.23 Decrease in funds.

If the amount available for alloca-
tions to States under § 301.20 is less
than the amount allocated to the
States under section 619 of the Act for
the preceding fiscal year, those alloca-
tions are calculated as follows:

(a) If the amount available for alloca-
tions is greater than the amount allo-
cated to the States for fiscal year 1997,
each State is allocated the sum of—

(1) The amount it received for fiscal
year 1997; and

(2) An amount that bears the same
relation to any remaining funds as the
increase the State received for the pre-
ceding fiscal year over fiscal year 1997
bears to the total of those increases for
all States.

(b)(1) If the amount available for al-
locations is equal to the amount allo-
cated to the States for fiscal year 1997,
each State is allocated the amount it
received for that year.

(2) If the amount available is less
than the amount allocated to States
for fiscal year 1997, the Secretary allo-
cates amounts equal to the allocations
for fiscal year 1997, ratably reduced.

(Authority: 20 U.S.C. 1419(c)(3))

§ 301.24 State-level activities.

(a) Each State may retain not more
than the amount described in para-
graph (b) of this section for administra-
tion and other State-level activities in
accordance with §§ 301.25 and 301.26.

(b) For each fiscal year, the Sec-
retary determines and reports to the
SEA an amount that is 25 percent of
the amount the State received under
section 619 of the Act for fiscal year
1997, cumulatively adjusted by the Sec-
retary for each succeeding fiscal year
by the lesser of—

(1) The percentage increase, if any,
from the preceding fiscal year in the
State’s allocation under section 619 of
the Act; or

(2) The rate of inflation, as measured
by the percentage increase, if any,
from the preceding fiscal year in the
Consumer Price Index For All Urban
Consumers, published by the Bureau of
Labor Statistics of the Department of
Labor.

(Authority: 20 U.S.C. 1419(d))

§ 301.25 Use of funds for State admin-
istration.

(a) For the purpose of administering
section 619 of the Act (including the co-
ordination of activities under Part B of
the Act with, and providing technical
assistance to, other programs that pro-
vide services to children with disabil-
ities), each State may use not more
than twenty percent of the maximum
amount it may retain under § 301.24 for
any fiscal year.

(b) Funds described in paragraph (a)
of this section may also be used for the
administration of part C of the Act, if
the SEA is the lead agency for the
State under that part.

(Authority: 20 U.S.C. 1419(e))

§ 301.26 Use of State agency alloca-
tions.

Each State shall use any funds it re-
tains under § 301.24 and does not use for
administration under § 301.25 for any of
the following:

(a) Support services (including estab-
lishing and implementing the medi-
ation process required by section 615(e)
of the Act), which may benefit children
with disabilities younger than 3 or
older than 5 as long as those services
also benefit children with disabilities
aged 3 through 5.

(b) Direct services for children eligi-
ble for services under section 619 of the
Act.

(c) Developing a State improvement
plan under subpart 1 of part D of the
Act.

(d) Activities at the State and local
levels to meet the performance goals
established by the State under section
612(a)(16) of the Act and to support im-
plementation of the State improve-
ment plan under subpart 1 of part D of
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the Act if the State receives funds
under that subpart.

(e) Supplementing other funds used
to develop and implement a Statewide
coordinated services system designed
to improve results for children and
families, including children with dis-
abilities and their families, but not to
exceed one percent of the amount re-
ceived by the State under section 619 of
the Act for a fiscal year.

(Authority: 20 U.S.C. 1419(f))

Subpart D—Allocation of funds to
local educational agencies.

§ 301.30 Subgrants to local educational
agencies.

Each State that receives a grant
under section 619 of the Act for any fis-
cal year shall distribute any funds it
does not retain under § 301.24 to local
educational agencies in the State that
have established their eligibility under
section 613 of the Act.

(Authority: 20 U.S.C. 1419(g)(1))

§ 301.31 Allocations to local edu-
cational agencies.

(a) Base payments. The State shall
first award each agency described in
§ 301.30 the amount that agency would
have received under section 619 of the
Act for fiscal year 1997 if the State had
distributed 75 percent of its grant for
that year under section 619(c)(3), as
then in effect.

(b) Base payment adjustments. For fis-
cal year 1998 and beyond—

(1) If a new LEA is created, the State
shall divide the base allocation deter-
mined under paragraph (a) of this sec-
tion for the LEAs that would have been
responsible for serving children with
disabilities now being served by the
new LEA, among the new LEA and af-
fected LEAs based on the relative num-
bers of children with disabilities ages 3
through 5 currently provided special
education by each of the LEAs;

(2) If one or more LEAs are combined
into a single new LEA, the State shall
combine the base allocations of the
merged LEAs; and

(3) If for two or more LEAs, geo-
graphic boundaries or administrative
responsibility for providing services to
children with disabilities ages 3

through 5 changes, the base allocations
of affected LEAs shall be redistributed
among affected LEAs based on the rel-
ative numbers of children with disabil-
ities ages 3 through 5 currently pro-
vided special education by each af-
fected LEA.

(c) Allocation of remaining funds. After
making allocations under paragraph (a)
of this section, the State shall—

(1) Allocate 85 percent of any remain-
ing funds to those agencies on the basis
of the relative numbers of children en-
rolled in public and private elementary
and secondary schools within the agen-
cy’s jurisdiction; and

(2) Allocate 15 percent of those re-
maining funds to those agencies in ac-
cordance with their relative numbers
of children living in poverty, as deter-
mined by the SEA.

(3) For the purpose of making grants
under this section, States must apply
on a uniform basis across all LEAs the
best data that are available to them on
the numbers of children enrolled in
public and private elementary and sec-
ondary schools and the numbers of
children living in poverty.

(Authority: 20 U.S.C. 1419(g)(1))

§ 301.32 Reallocation of local edu-
cation agency funds.

(a) If a SEA determines that an LEA
is adequately providing a free appro-
priate public education to all children
with disabilities aged 3 through 5 resid-
ing in the area served by that agency
with State and local funds, the SEA
may reallocate any portion of the
funds under section 619 of the Act that
are not needed by that local agency to
provide a free appropriate public edu-
cation to other local educational agen-
cies in the State that are not ade-
quately providing special education
and related services to all children
with disabilities aged 3 through 5 resid-
ing in the areas they serve.

(b) If a State provides services to pre-
school children with disabilities be-
cause some or all LEAs and ESAs are
unable or unwilling to provide appro-
priate programs, the SEA may use pay-
ments that would have been available
to those LEAs or ESAs to provide spe-
cial education and related services to
children with disabilities aged 3
through 5 years, and to two-year-old
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