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(c) Responsibility. Even if a private school
or facility implements a child’s IEP, respon-
sibility for compliance with this part re-
mains with the public agency and the SEA.

(Authority: 20 U.S.C. 1413(a)(4)(B))

59. If placement decisions are made at the
time the IEP is developed, how can a private
school representative attend the meeting?

Generally, a child who requires placement
in either a public or private residential
school has already been receiving special
education, and the parents and school per-
sonnel have often jointly been involved over
a prolonged period of time in attempting to
find the most appropriate placement for the
child. At some point in this process (e.g., at
a meeting where the child’s current IEP is
being reviewed), the possibility of residential
school placement might be proposed—by ei-
ther the parents or school personnel. If both
agree, then the matter would be explored
with the residential school. A subsequent
meeting would then be conducted to finalize
the IEP. At this meeting, the public agency
must ensure that a representative of the res-
idential school either (1) attends the meet-
ing, or (2) participates through individual or
conference telephone calls, or by other
means.

§ 300.349 Children with disabilities in parochial
or other private schools.

If a child with a disability is enrolled in a
parochial or other private school and re-
ceives special education or related services
from a public agency, the public agency
shall—

(a) Initiate and conduct meetings to de-
velop, review, and revise an IEP for the
child, in accordance with § 300.343; and

(b) Ensure that a representative of the pa-
rochial or other private school attends each
meeting. If the representative cannot attend,
the agency shall use other methods to ensure
participation by the private school, includ-
ing individual or conference telephone calls.

(Authority: 20 U.S.C. 1413(a)(4)(A))

§ 300.350 Individualized education program—
accountability.

Each public agency must provide special
education and related services to a child
with a disability in accordance with an IEP.
However, part B of the Act does not require
that any agency, teacher, or other person be
held accountable if a child does not achieve
the growth projected in the annual goals and
objectives.

(Authority: 20 U.S.C. 1412(2)(B); 1414(a)(5), (6);
Cong. Rec. at H7152 (daily ed., July 21, 1975))

NOTE: This section is intended to relieve
concerns that the IEP constitutes a guaran-
tee by the public agency and the teacher
that a child will progress at a specified rate.

However, this section does not relieve agen-
cies and teachers from making good faith ef-
forts to assist the child in achieving the
goals and objectives listed in the IEP. Fur-
ther, the section does not limit a parent’s
right to complain and ask for revisions of
the child’s program, or to invoke due process
procedures, if the parent feels that these ef-
forts are not being made.

60. Is the IEP a performance contract?
No. Section 300.350 makes it clear that the

IEP is not a performance contract that im-
poses liability on a teacher or public agency
if a child with a disability does not meet the
IEP objectives. While the agency must pro-
vide special education and related services in
accordance with the IEP of each child with a
disability, the Act does not require that the
agency, the teacher, or other persons be held
accountable if the child does not achieve the
growth projected in the written statement.

Authority: 20 U.S.C. 1411–1420

(Catalog of Federal Domestic Assistance
number 84.027, Assistance to States for Edu-
cation of Children with Disabilities; 84.173
Preschool Grants Program)

[57 FR 48694, Oct. 27, 1992]

PART 301—PRESCHOOL GRANTS
FOR CHILDREN WITH DISABILITIES

Subpart A—General

Sec.
301.1 Purpose of the Preschool Grants for

Children With Disabilities program.
301.2–301.3 [Reserved]
301.4 Applicable regulations.
301.5 Applicable definitions.
301.6 Applicability of part C of the Act to 2-

year-old children with disabilities.

Subpart B—State Eligibility for a Grant

301.10 Eligibility of a State to receive a
grant.

301.11 [Reserved]
301.12 Sanctions if a State does not make a

free appropriate public education avail-
able to all preschool children with dis-
abilities.

Subpart C—Allocation of Funds to a State

301.20 Allocation to States.
301.21 Increase in funds.
301.22 Limitation.
301.23 Decrease in funds.
301.24 State-level activities.
301.25 Use of funds for State administration.
301.26 Use of State agency allocations.
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Subpart D—Allocation of Funds to Local
Educational Agencies

301.30 Subgrants to local educational agen-
cies.

301.31 Allocations to local educational
agencies.

301.32 Reallocation of local educational
agency funds.

AUTHORITY: 20 U.S.C. 1419, unless otherwise
noted.

SOURCE: 63 FR 29930, June 1, 1998, unless
otherwise noted.

Subpart A—General

§ 301.1 Purpose of the Preschool
Grants for Children With Disabil-
ities program.

The purpose of the Preschool Grants
for Children With Disabilities program
(Preschool Grants program) is to pro-
vide grants to States to assist them in
providing special education and related
services—

(a) To children with disabilities aged
three through five years; and

(b) At a State’s discretion, to two-
year-old children with disabilities who
will turn three during the school year.

(Authority: 20 U.S.C. 1419(a))

§§ 301.2–301.3 [Reserved]

§ 301.4 Applicable regulations.
The following regulations apply to

the Preschool Grants program:
(a) The Education Department Gen-

eral Administrative Regulations
(EDGAR) in title 34 of the Code of Fed-
eral Regulations—

(1) Part 76 (State-Administered Pro-
grams) except §§ 76.125–76.137 and 76.650–
76.662;

(2) Part 77 (Definitions that Apply to
Department Regulations);

(3) Part 79 (Intergovernmental Re-
view of Department of Education Pro-
grams and Activities);

(4) Part 80 (Uniform Administrative
Requirements for Grants and Coopera-
tive Agreements to State and Local
Governments);

(5) Part 81 (General Education Provi-
sion Act—Enforcement);

(6) Part 82 (New Restrictions on Lob-
bying); and

(7) Part 85 (Governmentwide Debar-
ment and Suspension (Nonprocure-

ment) and Governmentwide Require-
ments for a Drug-Free Workplace
(Grants)).

(b) The regulations in this part 301.
(c) The regulations in 34 CFR part

300.

(Authority: 20 U.S.C. 1419)

§ 301.5 Applicable definitions.
(a) Definitions in EDGAR. The follow-

ing terms used in this part are defined
in 34 CFR 77.1:

Applicant
Application
Award
EDGAR
Fiscal year
Grant period
Secretary
Subgrant
(b) Other definitions. The following

definitions also apply to this part:
Act means the Individuals with Dis-

abilities Education Act, as amended.
Part B child count means the child

count required by section 611(d)(2) of
the Act.

Preschool means the age range of 3
through 5 years.

State means each of the 50 States, the
District of Columbia, and the Common-
wealth of Puerto Rico.

(Authority: 20 U.S.C. 1402, 1419)

§ 301.6 Applicability of part C of the
Act to 2-year-old children with dis-
abilities.

Part C of the Act does not apply to
any child with disabilities receiving a
free appropriate public education, in
accordance with part B of the Act, with
funds received under the Preschool
Grants program.

(Authority: 20 U.S.C. 1419(h))

Subpart B—State Eligibility for a
Grant.

§ 301.10 Eligibility of a State to receive
a grant.

A State is eligible to receive a grant
if—

(a) The State is eligible under 34 CFR
part 300; and

(b) The State demonstrates to the
satisfaction of the Secretary that it
has in effect policies and procedures
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that assure the provision of a free ap-
propriate public education—

(1) For all children with disabilities
aged 3 through 5 years in accordance
with the requirements in 34 CFR part
300; and

(2) For any 2-year-old children, pro-
vided services by the SEA or by an
LEA or ESA under § 301.1.

(Authority: 20 U.S.C. 1419 (a), (b))

(Approved by the Office of Management and
Budget under control number 1820–0030)

§ 301.11 [Reserved]

§ 301.12 Sanctions if a State does not
make a free appropriate public edu-
cation available to all preschool
children with disabilities.

If a State does not meet the require-
ments in section 619(b) of the Act—

(a) The State is not eligible for a
grant under the Preschool Grant pro-
gram;

(b) The State is not eligible for funds
under 34 CFR part 300 for children with
disabilities aged 3 through 5 years; and

(c) No SEA, LEA, ESA, or other pub-
lic institution or agency within the
State is eligible for a grant under Sub-
part 2 of part D of the Act if the grant
relates exclusively to programs,
projects, and activities pertaining to
children with disabilities aged 3
through 5 years.

(Authority: 20 U.S.C. 1411(d)(2) and (e)(2)(B);
1419(b); 1461(j))

Subpart C—Allocation of Funds to
States.

§ 301.20 Allocations to States.
After reserving funds for studies and

evaluations under section 674(e) of the
Act, the Secretary allocates the re-
maining amount among the States in
accordance with §§ 301.21–301.23.

(Authority: 20 U.S.C. 1419(c)(1))

§ 301.21 Increase in funds.
If the amount available for alloca-

tion to States under § 301.20 is equal to
or greater than the amount allocated
to the States under section 619 of the
Act for the preceding fiscal year, those
allocations are calculated as follows:

(a) Except as provided in § 301.22, the
Secretary—

(1) Allocates to each State the
amount it received for fiscal year 1997;

(2) Allocates 85 percent of any re-
maining funds to States on the basis of
their relative populations of children
aged 3 through 5; and

(3) Allocates 15 percent of those re-
maining funds to States on the basis of
their relative populations of children
described in paragraph (a)(2) of this
section who are living in poverty.

(b) For the purpose of making grants
under this section, the Secretary uses
the most recent population data, in-
cluding data on children living in pov-
erty, that are available and satisfac-
tory to the Secretary.

(Authority: 20 U.S.C. 1419(c)(2)(A))

§ 301.22 Limitation.
(a) Notwithstanding § 301.21, alloca-

tions under that section are subject to
the following:

(1) No State’s allocation may be less
than its allocation for the preceding
fiscal year.

(2) No State’s allocation may be less
than the greatest of—

(i) The sum of—
(A) The amount it received for fiscal

year 1997; and
(B) One-third of one percent of the

amount by which the amount appro-
priated under section 619(j) of the Act
exceeds the amount appropriated under
section 619 of the Act for fiscal year
1997;

(ii) The sum of—
(A) The amount it received for the

preceding fiscal year; and
(B) That amount multiplied by the

percentage by which the increase in
the funds appropriated from the pre-
ceding fiscal year exceeds 1.5 percent;
or

(iii) The sum of—
(A) The amount it received for the

preceding fiscal year; and
(B) That amount multiplied by 90

percent of the percentage increase in
the amount appropriated from the pre-
ceding fiscal year.

(b) Notwithstanding paragraph (a)(2)
of this section, no State’s allocation
under § 301.21 may exceed the sum of—

(1) The amount it received for the
preceding fiscal year; and
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(2) That amount multiplied by the
sum of 1.5 percent and the percentage
increase in the amount appropriated.

(c) If the amount available for alloca-
tion to States under § 301.21 and para-
graphs (a) and (b) of this section is in-
sufficient to pay those allocations in
full, the Secretary ratably reduces
those allocations, subject to paragraph
(a)(1) of this section.

(Authority: 20 U.S.C. 1419(c)(2)(B) and (C))

§ 301.23 Decrease in funds.

If the amount available for alloca-
tions to States under § 301.20 is less
than the amount allocated to the
States under section 619 of the Act for
the preceding fiscal year, those alloca-
tions are calculated as follows:

(a) If the amount available for alloca-
tions is greater than the amount allo-
cated to the States for fiscal year 1997,
each State is allocated the sum of—

(1) The amount it received for fiscal
year 1997; and

(2) An amount that bears the same
relation to any remaining funds as the
increase the State received for the pre-
ceding fiscal year over fiscal year 1997
bears to the total of those increases for
all States.

(b)(1) If the amount available for al-
locations is equal to the amount allo-
cated to the States for fiscal year 1997,
each State is allocated the amount it
received for that year.

(2) If the amount available is less
than the amount allocated to States
for fiscal year 1997, the Secretary allo-
cates amounts equal to the allocations
for fiscal year 1997, ratably reduced.

(Authority: 20 U.S.C. 1419(c)(3))

§ 301.24 State-level activities.

(a) Each State may retain not more
than the amount described in para-
graph (b) of this section for administra-
tion and other State-level activities in
accordance with §§ 301.25 and 301.26.

(b) For each fiscal year, the Sec-
retary determines and reports to the
SEA an amount that is 25 percent of
the amount the State received under
section 619 of the Act for fiscal year
1997, cumulatively adjusted by the Sec-
retary for each succeeding fiscal year
by the lesser of—

(1) The percentage increase, if any,
from the preceding fiscal year in the
State’s allocation under section 619 of
the Act; or

(2) The rate of inflation, as measured
by the percentage increase, if any,
from the preceding fiscal year in the
Consumer Price Index For All Urban
Consumers, published by the Bureau of
Labor Statistics of the Department of
Labor.

(Authority: 20 U.S.C. 1419(d))

§ 301.25 Use of funds for State admin-
istration.

(a) For the purpose of administering
section 619 of the Act (including the co-
ordination of activities under Part B of
the Act with, and providing technical
assistance to, other programs that pro-
vide services to children with disabil-
ities), each State may use not more
than twenty percent of the maximum
amount it may retain under § 301.24 for
any fiscal year.

(b) Funds described in paragraph (a)
of this section may also be used for the
administration of part C of the Act, if
the SEA is the lead agency for the
State under that part.

(Authority: 20 U.S.C. 1419(e))

§ 301.26 Use of State agency alloca-
tions.

Each State shall use any funds it re-
tains under § 301.24 and does not use for
administration under § 301.25 for any of
the following:

(a) Support services (including estab-
lishing and implementing the medi-
ation process required by section 615(e)
of the Act), which may benefit children
with disabilities younger than 3 or
older than 5 as long as those services
also benefit children with disabilities
aged 3 through 5.

(b) Direct services for children eligi-
ble for services under section 619 of the
Act.

(c) Developing a State improvement
plan under subpart 1 of part D of the
Act.

(d) Activities at the State and local
levels to meet the performance goals
established by the State under section
612(a)(16) of the Act and to support im-
plementation of the State improve-
ment plan under subpart 1 of part D of
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the Act if the State receives funds
under that subpart.

(e) Supplementing other funds used
to develop and implement a Statewide
coordinated services system designed
to improve results for children and
families, including children with dis-
abilities and their families, but not to
exceed one percent of the amount re-
ceived by the State under section 619 of
the Act for a fiscal year.

(Authority: 20 U.S.C. 1419(f))

Subpart D—Allocation of funds to
local educational agencies.

§ 301.30 Subgrants to local educational
agencies.

Each State that receives a grant
under section 619 of the Act for any fis-
cal year shall distribute any funds it
does not retain under § 301.24 to local
educational agencies in the State that
have established their eligibility under
section 613 of the Act.

(Authority: 20 U.S.C. 1419(g)(1))

§ 301.31 Allocations to local edu-
cational agencies.

(a) Base payments. The State shall
first award each agency described in
§ 301.30 the amount that agency would
have received under section 619 of the
Act for fiscal year 1997 if the State had
distributed 75 percent of its grant for
that year under section 619(c)(3), as
then in effect.

(b) Base payment adjustments. For fis-
cal year 1998 and beyond—

(1) If a new LEA is created, the State
shall divide the base allocation deter-
mined under paragraph (a) of this sec-
tion for the LEAs that would have been
responsible for serving children with
disabilities now being served by the
new LEA, among the new LEA and af-
fected LEAs based on the relative num-
bers of children with disabilities ages 3
through 5 currently provided special
education by each of the LEAs;

(2) If one or more LEAs are combined
into a single new LEA, the State shall
combine the base allocations of the
merged LEAs; and

(3) If for two or more LEAs, geo-
graphic boundaries or administrative
responsibility for providing services to
children with disabilities ages 3

through 5 changes, the base allocations
of affected LEAs shall be redistributed
among affected LEAs based on the rel-
ative numbers of children with disabil-
ities ages 3 through 5 currently pro-
vided special education by each af-
fected LEA.

(c) Allocation of remaining funds. After
making allocations under paragraph (a)
of this section, the State shall—

(1) Allocate 85 percent of any remain-
ing funds to those agencies on the basis
of the relative numbers of children en-
rolled in public and private elementary
and secondary schools within the agen-
cy’s jurisdiction; and

(2) Allocate 15 percent of those re-
maining funds to those agencies in ac-
cordance with their relative numbers
of children living in poverty, as deter-
mined by the SEA.

(3) For the purpose of making grants
under this section, States must apply
on a uniform basis across all LEAs the
best data that are available to them on
the numbers of children enrolled in
public and private elementary and sec-
ondary schools and the numbers of
children living in poverty.

(Authority: 20 U.S.C. 1419(g)(1))

§ 301.32 Reallocation of local edu-
cation agency funds.

(a) If a SEA determines that an LEA
is adequately providing a free appro-
priate public education to all children
with disabilities aged 3 through 5 resid-
ing in the area served by that agency
with State and local funds, the SEA
may reallocate any portion of the
funds under section 619 of the Act that
are not needed by that local agency to
provide a free appropriate public edu-
cation to other local educational agen-
cies in the State that are not ade-
quately providing special education
and related services to all children
with disabilities aged 3 through 5 resid-
ing in the areas they serve.

(b) If a State provides services to pre-
school children with disabilities be-
cause some or all LEAs and ESAs are
unable or unwilling to provide appro-
priate programs, the SEA may use pay-
ments that would have been available
to those LEAs or ESAs to provide spe-
cial education and related services to
children with disabilities aged 3
through 5 years, and to two-year-old
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children with disabilities receiving
services consistent with § 301.1 who are
residing in the area served by those
LEAs and ESAs.

(Authority: 20 U.S.C. 1414(d), 1419(g)(2))

PART 303—EARLY INTERVENTION
PROGRAM FOR INFANTS AND
TODDLERS WITH DISABILITIES

Subpart A—General

PURPOSE, ELIGIBILITY, AND OTHER GENERAL
PROVISIONS

Sec.
303.1 Purpose of the early intervention pro-

gram for infants and toddlers with dis-
abilities.

303.2 Eligible recipients of an award.
303.3 Activities that may be supported

under this part.
303.4 Limitation on eligible children.
303.5 Applicable regulations.

DEFINITIONS

303.6 Act.
303.7 Children.
303.8 Council.
303.9 Days.
303.10 Developmental delay.
303.11 Early intervention program.
303.12 Early intervention services.
303.13 Health services.
303.14 IFSP.
303.15 Include; including.
303.16 Infants and toddlers with disabilities.
303.17 Multidisciplinary.
303.18 Natural environments.
303.19 Parent.
303.20 Policies.
303.21 Public agency.
303.22 Qualified.
303.23 Service coordination (case manage-

ment).
303.24 State.
303.25 EDGAR definitions that apply.

Subpart B—State Application for a Grant

GENERAL REQUIREMENTS

303.100 Conditions of assistance.
303.101 How the Secretary disapproves a

State’s application or statement of as-
surances.

PUBLIC PARTICIPATION

303.110 General requirements and timelines
for public participation.

303.111 Notice of public hearings and oppor-
tunity to comment.

303.112 Public hearings.
303.113 Reviewing public comments re-

ceived.

STATEMENT OF ASSURANCES

303.120 General.
303.121 Reports and records.
303.122 Control of funds and property.
303.123 Prohibition against commingling.
303.124 Prohibition against supplanting.
303.125 Fiscal control.
303.126 Payor of last resort.
303.127 Assurance regarding expenditure of

funds.
303.128 Traditionally underserved groups.

GENERAL REQUIREMENTS FOR A STATE
APPLICATION

303.140 General.
303.141 Information about the Council.
303.142 Designation of lead agency.
303.143 Designation regarding financial re-

sponsibility.
303.144 Assurance regarding use of funds.
303.145 Description of use of funds.
303.146 Information about public participa-

tion.
303.147 Service to all geographic areas.
303.148 Transition to preschool programs.

COMPONENTS OF A STATEWIDE SYSTEM—
APPLICATION REQUIREMENTS

303.160 Minimum components of a statewide
system.

303.161 State definition of developmental
delay.

303.162 Central directory.
303.163 [Reserved]
303.164 Public awareness program.
303.165 Comprehensive child find system.
303.166 Evaluation, assessment, and non-dis-

criminatory procedures.
303.167 Individualized family service plans.
303.168 Comprehensive system of personnel

development (CSPD).
303.169 Personnel standards.
303.170 Procedural safeguards.
303.171 Supervision and monitoring of pro-

grams.
303.172 Lead agency procedures for resolving

complaints.
303.173 Policies and procedures related to fi-

nancial matters.
303.174 Interagency agreements; resolution

of individual disputes.
303.175 Policy for contracting or otherwise

arranging for services.
303.176 Data collection.

PARTICIPATION BY THE SECRETARY OF THE
INTERIOR

303.180 Payments to the Secretary of the In-
terior for Indian tribes and tribal organi-
zations.

Subpart C—Procedures for Making Grants
to States

303.200 Formula for State allocations.
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