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to enable an individual with a signifi-
cant disability to benefit from that IL
service.

(Authority: 29 U.S.C. 706(30)(B)(xi) and 711(c))

Unserved and underserved groups or
populations, with respect to groups or
populations of individuals with signifi-
cant disabilities in a State, include,
but are not limited to, groups or popu-
lations of individuals with significant
disabilities who—

(1) Have cognitive and sensory im-
pairments;

(2) Are members of racial and ethnic
minority groups;

(3) Live in rural areas; or
(4) Have been identified by the eligi-

ble agency as unserved or underserved
within a center’s project area.

(Authority: 29 U.S.C. 706, 711(c), and 796f–
796f–5)

§ 364.5 What is program income and
how may it be used?

(a) Definition. Program income means
gross income received by a grantee
under title VII of the Act that is di-
rectly generated by an activity sup-
ported under 34 CFR part 365, 366, or
367.

(b) Sources. Sources of program in-
come include, but are not limited to,
payments received from workers’ com-
pensation funds or fees for services to
defray part or all of the costs of serv-
ices provided to particular consumers.

(c) Use of program income. (1) Program
income, whenever earned, must be used
for the provision of IL services or the
administration of the State plan, as ap-
propriate.

(2) A service provider is authorized to
treat program income as—

(i) A deduction from total allowable
costs charged to a Federal grant, in ac-
cordance with 34 CFR 80.25(g)(1); or

(ii) An addition to the grant funds to
be used for additional allowable pro-
gram expenditures, in accordance with
34 CFR 80.25(g)(2).

(3) Program income may not be used
to meet the non-Federal share require-
ment under 34 CFR 365.12(b).

(Authority: 29 U.S.C. 711(c); 34 CFR 80.25)

§ 364.6 What requirements apply to the
obligation of Federal funds and pro-
gram income?

(a) Except as provided in paragraph
(b) of this section, any Federal funds,
including reallotted funds, that are ap-
propriated for a fiscal year to carry out
a program under 34 CFR part 365, 366,
or 367 that are not obligated or ex-
pended by the DSU or center prior to
the beginning of the succeeding fiscal
year, and any program income received
during a fiscal year that is not obli-
gated or expended by the DSU or cen-
ter prior to the beginning of the suc-
ceeding fiscal year in which the pro-
gram income was received, remain
available for obligation and expendi-
ture by the DSU or center during that
succeeding fiscal year.

(b) Federal funds appropriated for a
fiscal year under part B of chapter 1
and under chapter 2 of title VII of the
Act remain available for obligation in
the succeeding fiscal year only to the
extent that the DSU complied with any
matching requirement by obligating, in
accordance with 34 CFR 76.707, the non-
Federal share in the fiscal year for
which the funds were appropriated.

(Authority: 29 U.S.C. 718)

Subpart B—What Are the
Application Requirements?

§ 364.10 What are the application re-
quirements?

To receive a grant from a State’s al-
lotment of funds under parts B and C of
chapter 1 of title VII of the Act and 34
CFR parts 365 and 366, a State shall
submit to the Secretary, and obtain ap-
proval of, a three-year State plan
meeting the requirements in subpart C
of this part.

(Approved by the Office of Management and
Budget under control number 1820–0527)

(Authority: 29 U.S.C. 796c(a)(1))

§ 364.11 When must the State plan be
submitted for approval?

The designated State unit (DSU)
shall submit to the Secretary for ap-
proval the three-year State plan no
later than July 1 of the year preceding
the first fiscal year of the three-year
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period for which the State plan is sub-
mitted.

(Approved by the Office of Management and
Budget under control number 1820–0527)

(Authority: 29 U.S.C. 796c(a)(4))

§ 364.12 How does the Secretary ap-
prove State plans?

(a) General. The Secretary approves a
State plan that the Secretary deter-
mines meets the requirements of sec-
tion 704 of the Act and subparts B
through D of this part and disapproves
a plan that does not meet these re-
quirements.

(b) Informal resolution. If the Sec-
retary intends to disapprove the State
plan, the Secretary attempts to resolve
disputed issues informally with State
officials.

(c) Notice of formal hearing. If, after
reasonable effort has been made to re-
solve the dispute informally, no resolu-
tion has been reached, the Secretary
provides written notice to the DSU and
the SILC of the intention to disapprove
the State plan and of the opportunity
for a hearing.

(d) Hearing. (1) If the DSU requests a
hearing, the Secretary designates one
or more individuals, either from the
Department or elsewhere, not respon-
sible for or connected with the Depart-
ment’s administration of the programs
authorized by title VII of the Act, to
conduct a hearing.

(2) If more than one individual is des-
ignated, the Secretary designates one
of those individuals as the Chief Hear-
ing Official of the Hearing Panel. If one
individual is designated, that individ-
ual is the Hearing Official.

(e) Judicial review. A State may ap-
peal the Secretary’s decision to dis-
approve its State plan by filing a peti-
tion for review with the U.S. Court of
Appeals for the circuit in which the
State is located, in accordance with
section 107(d) of the Act.

(Approved by the Office of Management and
Budget under control number 1820–0527)

(Authority: 29 U.S.C. 711(c) and 796d–1(a))

§ 364.13 Under what circumstances
may funds be withheld, reduced,
limited, or terminated?

(a) When withheld, reduced, limited, or
terminated. Payments to a State under
chapter 1 of title VII of the Act may be
withheld, reduced, limited, or termi-
nated as provided by section 107(c) of
the Act if the Secretary finds that—

(1) The State plan has been so
changed that it no longer conforms
with the requirements of section 704 of
the Act; or

(2) In the administration of the State
plan, there is a failure to comply sub-
stantially with any provision of the
plan.

(b) Informal resolution. If the Sec-
retary intends to withhold, reduce,
limit, or terminate payment of funds
to a State under title VII of the Act as
provided by section 107(c) of the Act,
the Secretary attempts to resolve dis-
puted issues informally with State offi-
cials.

(c) Notice of formal hearing. If, after
reasonable effort has been made to re-
solve the dispute informally, no resolu-
tion has been reached, the Secretary
provides written notice to the DSU and
SILC of the intention to withhold, re-
duce, limit, or terminate payment of
funds under title VII of the Act and of
the opportunity for a hearing.

(d) Hearing. If the DSU requests a
hearing, the Secretary designates an
administrative law judge (ALJ) in the
Office of Administrative Law Judges to
conduct a hearing in accordance with
the provisions of 34 CFR part 81, sub-
part A.

(e) Initial decision. The ALJ issues an
initial decision in accordance with 34
CFR 81.41.

(f) Petition for review of an initial deci-
sion. The DSU may seek the Sec-
retary’s review of an ALJ’s initial deci-
sion in accordance with 34 CFR 81.42.

(g) Review by the Secretary. The Sec-
retary reviews an ALJ’s initial deci-
sion in accordance with 34 CFR 81.43.

(h) Final decision of the Department.
The ALJ’s initial decision becomes the
final decision of the Department in ac-
cordance with 34 CFR 81.44.

(i) Judicial review. A State may ap-
peal the Secretary’s final decision to
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withhold, reduce, limit, or terminate
payment of funds to a State under title
VII of the Act by filing a petition for
review with the U.S. Court of Appeals
for the circuit in which the State is lo-
cated, in accordance with section 107(d)
of the Act.

(Approved by the Office of Management and
Budget under control number 1820–0527)

(Authority: 29 U.S.C. 727(c)–(d) and 796d–1(a))

Subpart C—What Are the State
Plan Requirements?

§ 364.20 What are the general require-
ments for a State plan?

(a) Form and content. The State plan
must contain, in the form prescribed
by the Secretary, the information re-
quired by this part and any other infor-
mation requested by the Secretary.

(b) Duration. (1) The State plan must
cover a three-year period and must be
amended whenever necessary to reflect
any material change in State law, or-
ganization, policy, or agency oper-
ations that affects the administration
of the State plan.

(2) The Secretary may require a
State to submit an interim State plan
for a period of less than three years fol-
lowing a reauthorization of the Act and
prior to the effective date of final regu-
lations.

(c) Joint development-single agency.
The State plan must be jointly—

(1) Developed by the DSU and the
SILC; and

(2) Signed by the—
(i) Director of the DSU (Director);

and
(ii) Chairperson of the SILC, acting

on behalf of and at the direction of the
SILC.

(d) Joint development-separate agency
for individuals who are blind. If a sepa-
rate State agency is authorized by
State law as the sole State agency with
authority to administer or supervise
the administration of that part of the
State plan relating to the vocational
rehabilitation of individuals who are
blind, the State plan must be jointly—

(1) Developed by the DSU, the SILC,
and the separate State agency author-
ized to provide VR services for individ-
uals who are blind; and

(2) Signed by the—

(i) Director;
(ii) Director of the separate State

agency authorized to provide VR serv-
ices for individuals who are blind; and

(iii) Chairperson of the SILC, acting
on behalf of and at the direction of the
SILC.

(3) (Cross-reference: See § 364.22(c).)
(e) The State plan must assure that,

as appropriate, the DSU and SILC ac-
tively consult in the development of
the State plan with the Director of the
CAP authorized under section 112 of
the Act.

(f) Periodic review and revision. The
State plan must provide for the review
and revision of the plan, at least once
every three years, to ensure the exist-
ence of appropriate planning, financial
support and coordination, and other as-
sistance to appropriately address, on a
statewide and comprehensive basis, the
needs in the State for—

(1) Providing State IL services;
(2) Developing and supporting a

statewide network of centers; and
(3) Working relationships between—
(i) Programs providing IL services

and supporting or establishing centers;
and

(ii) The VR program established
under title I of the Act, and other pro-
grams providing services for individ-
uals with disabilities.

(g) Public hearings. (1) The State plan
must assure that the DSU and SILC
conduct public meetings to provide all
segments of the public, including inter-
ested groups, organizations, and indi-
viduals, an opportunity to comment on
the State plan prior to its submission
to the Secretary and on any revisions
to the approved State plan. The DSU
and SILC may meet the public partici-
pation requirement by holding the pub-
lic meetings before a preliminary draft
State plan is prepared or by providing
a preliminary draft State plan for com-
ment at the public meetings.

(2) The State plan must assure that
the DSU and SILC establish and main-
tain a written description of proce-
dures for conducting public meetings in
accordance with the following require-
ments:

(i) The DSU and SILC shall provide
appropriate and sufficient notice of the
public meetings. Appropriate and suffi-
cient notice means notice provided at
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