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jointly appoint a peer review commit-
tee that shall rank applications in ac-
cordance with the standards and assur-
ances in section 725 (b) and (c) of the
Act and subparts F and G of this part
and any criteria jointly established by
the Director and the chairperson or
other designated individual;

(2) The peer review committee shall
consider the ability of each applicant
to operate a center and shall rec-
ommend an applicant to receive a
grant under this subpart, based on ei-
ther the selection criteria in § 366.27 or
the following:

(i) Evidence of the need for a center,
consistent with the State plan.

(ii) Any past performance of the ap-
plicant in providing services com-
parable to IL services.

(iii) The plan for complying with, or
demonstrated success in complying
with, the standards and the assurances
in section 725 (b) and (c) of the Act and
subparts F and G of this part.

(iv) The quality of key personnel of
the applicant and the involvement of
individuals with significant disabilities
by the applicant.

(v) The budget and cost-effectiveness
of the applicant.

(vi) The evaluation plan of the appli-
cant.

(vii) The ability of the applicant to
carry out the plans identified in para-
graphs (a)(2) (iii) and (vi) of this sec-
tion.

(b) The Director shall award the
grant on the basis of the recommenda-
tions of the peer review committee if
the actions of the committee are con-
sistent with Federal and State law.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 796f–2(d)(2))

§ 366.38 What are the procedures for
review of centers?

(a) The Director shall, in accordance
with section 723(g)(1) and (h) of the
Act, periodically review each center re-
ceiving funds under section 723 of the
Act to determine whether the center is
in compliance with the standards and
assurances in section 725 (b) and (c) of
the Act and subparts F and G of this
part.

(b) The periodic reviews of centers re-
quired by paragraph (a) of this section
must include annual on-site compli-
ance reviews of at least 15 percent of
the centers assisted under section 723
of the Act in that State in each year.

(c) Each team that conducts an on-
site compliance review of a center shall
include at least one person who is not
an employee of the designated State
agency, who has experience in the oper-
ation of centers, and who is jointly se-
lected by the Director and the chair-
person of the SILC, or other individual
designated by the SILC to act on behalf
of and at the direction of the SILC.

(d) A copy of each review under this
section shall be provided to the Sec-
retary and the SILC.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(1)
and (h))

Subpart E—Enforcement and
Appeals Procedures

§ 366.39 What procedures does the Sec-
retary use for enforcement?

(a) If the Secretary determines that
any center receiving funds under this
part is not in compliance with the
standards and assurances in section 725
(b) and (c) of the Act and subparts F
and G of this part, the Secretary imme-
diately notifies the center, by certified
mail, return receipt requested, or other
means that provide proof of receipt,
that the center is out of compliance.
The Secretary also offers technical as-
sistance to the center to develop a cor-
rective action plan to comply with the
standards and assurances.

(b) The Secretary terminates all
funds under section 721 of the Act to
that center 90 days after the date of
the notification required by paragraph
(a) of this section unless—

(1) The center submits, within 90
days after receiving the notification
required by paragraph (a) of this sec-
tion, a corrective action plan to
achieve compliance that is approved by
the Secretary; or

(2) The center requests a hearing pur-
suant to paragraph (c) or (d) of this
section.
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(c) If the Secretary does not approve
a center’s corrective action plan sub-
mitted pursuant to paragraph (b)(1) of
this section, the center has 30 days
from receipt of the Secretary’s written
notice of disapproval of the center’s
corrective action plan to request a
hearing by submitting a formal written
request that gives the reasons why the
center believes that the Secretary
should have approved the center’s cor-
rective action plan.

(d) If the center does not submit a
corrective action plan to the Sec-
retary, the center has 90 days after re-
ceiving the notification required by
paragraph (a) of this section to request
a hearing by submitting a formal writ-
ten request that gives the reasons why
the center believes that the Secretary
should have found the center in compli-
ance with the standards and assurances
in section 725 (b) and (c) of the Act and
subparts F and G of this part.

(e) The date of filing a formal written
request for a hearing to the Secretary
under paragraph (c) or (d) of this sec-
tion is determined in a manner consist-
ent with the requirements of 34 CFR
81.12.

(f) The Secretary issues a written de-
cision to terminate funds to the center
if, after providing reasonable notice
and an opportunity for a hearing, the
Secretary finds that—

(1) The center receiving funds under
this part is not in compliance with the
standards and assurances in section 725
(b) and (c) of the Act and subparts F
and G of this part; or

(2) The center’s corrective action
plan submitted under paragraph (b)(1)
of this section cannot be approved.

(g) The Secretary’s decision to termi-
nate funds to a center pursuant to
paragraph (f) of this section takes ef-
fect upon issuance.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 796f–1(g))

§ 366.40 How does the Director initiate
enforcement procedures?

(a) If the Director determines that
any center receiving funds under this
part is not in compliance with the
standards and assurances in section 725
(b) and (c) of the Act and subparts F

and G of this part, the Director shall
immediately provide the center, by
certified mail, return receipt re-
quested, or other means that provide
proof of receipt, with an initial written
notice that the center is out of compli-
ance with the standards and assurances
and that the Director will terminate
the center’s funds or take other pro-
posed significant adverse action
against the center 90 days after the
center’s receipt of this initial written
notice. The Director shall provide tech-
nical assistance to the center to de-
velop a corrective action plan to com-
ply with the standards and assurances.

(b) Unless the center submits, within
90 days after receiving the notification
required by paragraph (a) of this sec-
tion, a corrective action plan to
achieve compliance that is approved by
the Director or, if appealed, by the Sec-
retary, the Director shall terminate all
funds under section 723 of the Act to a
center 90 days after the later of—

(1) The date that the center receives
the initial written notice required by
paragraph (a) of this section; or

(2) The date that the center receives
the Secretary’s final decision issued
pursuant to § 366.46(c) if—

(i) The center files a formal written
appeal of the Director’s final written
decision pursuant to § 366.44(a); or

(ii) The center files a formal written
appeal of the decision described in the
Director’s initial written notice pursu-
ant to § 366.44(b).

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 796f–2(g) and
(i))

§ 366.41 What must be included in an
initial written notice from the Di-
rector?

The initial written notice required by
§ 366.40(a) must—

(a) Include, at a minimum, the fol-
lowing:

(1) The name of the center.
(2) The reason or reasons for propos-

ing the termination of funds or other
significant adverse action against the
center, including any evidence that the
center has failed to comply with any of
the evaluation standards or assurances
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in section 725(b) and (c) of the Act and
subparts F and G of this part.

(3) The effective date of the proposed
termination of funds or other signifi-
cant adverse action against the center;

(b) Be given 90 days in advance of the
date the Director intends to terminate
a center’s funds or take any other sig-
nificant adverse action against the cen-
ter;

(c) Inform the center that it has 90
days from the date the center receives
the notice to submit a corrective ac-
tion plan;

(d) Inform the center that it may
seek mediation and conciliation in ac-
cordance with § 366.40(a) to resolve any
dispute with the Director within the 90
days before the proposed termination
of funds or other significant adverse
action against the center; and

(e) Inform the center that, if medi-
ation and conciliation are not success-
ful and the Director does not issue a
final written decision pursuant to
§ 366.42, the center may appeal to the
Secretary the decision described in the
Director’s initial written notice on or
after the 90th day, but not later than
the 120th day, after the center receives
the Director’s initial decision.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 796f–2 (g) and
(i))

§ 366.42 When does a Director issue a
final written decision?

(a) If the center submits a corrective
action plan in accordance with
§ 366.40(b), the Director shall provide to
the center, not later than the 120th day
after the center receives the Director’s
initial written notice, a final written
decision approving or disapproving the
center’s corrective action plan and in-
forming the center, if appropriate, of
the termination of the center’s funds
or any other proposed significant ad-
verse action against the center.

(b) The Director shall send the final
written decision to the center by reg-
istered or certified mail, return receipt
requested, or other means that provide
a record that the center received the
Director’s final written decision.

(c) A Director’s final written decision
to terminate funds or take any other

adverse action against a center may
not take effect until 30 days after the
date that the center receives it.

(d) If a center appeals pursuant to
§ 366.44(a), the Director’s final written
decision to terminate funds or take
any other adverse action against a cen-
ter does not take effect until the Sec-
retary issues a final decision.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 796f–2 (g) and
(i))

§ 366.43 What must be included in the
Director’s final written decision?

The Director’s final written decision
to disapprove a center’s corrective ac-
tion plan required by § 366.42 must—

(a) Address any response from the
center to the Director’s initial written
notice to terminate funds or take other
significant adverse action against the
center;

(b) Include a statement of the rea-
sons why the Director could not ap-
prove the corrective action plan; and

(c) Inform the center of its right to
appeal to the Secretary the Director’s
final written decision to terminate
funds or take any other significant ad-
verse action against the center.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 796f–2 (g) and
(i))

§ 366.44 How does a center appeal a
decision included in a Director’s
initial written notice or a Director’s
final written decision?

(a) To obtain the Secretary’s review
of a Director’s final written decision to
disapprove a center’s corrective action
plan submitted pursuant to § 366.40(b),
the center shall file, within 30 days
from receipt of the Director’s final
written decision, a formal written ap-
peal with the Secretary giving the rea-
sons why the center believes that the
Director should have approved the cen-
ter’s corrective action plan. (Cross-ref-
erence: See § 366.42.)

(b) To obtain the Secretary’s review
of a decision described in a Director’s
initial written notice, a center that
does not submit a corrective action
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plan to a Director shall file, in accord-
ance with paragraph (c)(1)(i) of this
section, a formal written appeal with
the Secretary giving the reasons why
the center believes that the Director
should have found the center in compli-
ance with the standards and assurances
in section 725 (b) and (c) of the Act and
subparts F and G of this part.

(c) To appeal to the Secretary a deci-
sion described in a Director’s initial
written notice or a Director’s final
written decision to disapprove a cen-
ter’s corrective action plan and to ter-
minate or take other significant ad-
verse action, a center shall file with
the Secretary—

(1) A formal written appeal—
(i) On or after the 90th day but not

later than the 120th day following a
center’s receipt of a Director’s initial
written notice; or

(ii) On or before the 30th day after a
center’s receipt of the Director’s final
written decision to disapprove a cen-
ter’s corrective action plan and to ter-
minate or take other significant ad-
verse action;

(2) A copy of the corrective action
plan, if any, submitted to the Director;
and

(3) One copy each of any other writ-
ten submissions sent to the Director in
response to the Director’s initial writ-
ten notice to terminate funds or take
other significant adverse action
against the center.

(d) The date of filing a formal written
appeal to the Secretary under para-
graph (c) of this section is determined
in a manner consistent with the re-
quirements of 34 CFR 81.12.

(e) If the center files a formal written
appeal with the Secretary, the center
shall send a separate copy of this ap-
peal to the Director by registered or
certified mail, return receipt re-
quested, or other means that provide a
record that the Director received a sep-
arate copy of the center’s written ap-
peal.

(f) The center’s formal written appeal
to the Secretary must state why—

(1) The Director has not met the bur-
den of showing that the center is not in
compliance with the standards and as-
surances in section 725 (b) and (c) of the
Act and in subparts F and G of this
part;

(2) The corrective action plan, if any,
should have been approved; or

(3) The Director has not met the pro-
cedural requirements of §§ 366.40
through 366.45.

(g) As part of its submissions under
this section, the center may request an
informal meeting with the Secretary at
which representatives of both parties
will have an opportunity to present
their views on the issues raised in the
appeal.

(h) A Director’s decision to terminate
funds that is described in an initial
written notice or final written decision
is stayed as of the date (determined
pursuant to paragraph (d) of this sec-
tion) that the center files a formal
written appeal with the Secretary.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(2)
and (i))

§ 366.45 What must a Director do upon
receipt of a copy of a center’s for-
mal written appeal to the Sec-
retary?

(a) If the center files a formal written
appeal in accordance with § 366.44(c),
the Director shall, within 15 days of re-
ceipt of the center’s appeal, submit to
the Secretary one copy each of the fol-
lowing:

(1) The Director’s initial written no-
tice to terminate funds or take any
other significant adverse action
against the center sent to the center.

(2) The Director’s final written deci-
sion, if any, to disapprove the center’s
corrective action plan and to terminate
the center’s funds or take any other
significant adverse action against the
center.

(3) Any other written documentation
or submissions the Director wishes the
Secretary to consider.

(4) Any other information requested
by the Secretary.

(b) As part of its submissions under
this section, the Director may request
an informal meeting with the Sec-
retary at which representatives of both
parties will have an opportunity to
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present their views on the issues raised
in the appeal.

(Approved by the Office of Management and
Budget under control number 1820–0018)

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(2)
and (i))

§ 366.46 How does the Secretary re-
view a center’s appeal of a decision
included in a Director’s initial writ-
ten notice or a Director’s final writ-
ten decision?

(a) If either party requests a meeting
under §§ 366.44(g) or 366.45(b), the meet-
ing is to be held within 30 days of the
date of the Secretary’s receipt of the
submissions from the Director that are
required by § 366.45(a). The Secretary
promptly notifies the parties of the
date and place of the meeting.

(b) Within 30 days of the informal
meeting permitted under paragraph (a)
of this section or, if neither party has
requested an informal meeting, within
60 days of the date of receipt of the
submissions required from the Director
by § 366.45(a), the Secretary issues to
the parties the Secretary’s decision.

(c) The Secretary reviews a decision
included in a Director’s initial written
notice or a Director’s final written de-
cision to disapprove the center’s cor-
rective action plan and to terminate
the center’s funds or take any other
significant adverse action against the
center based on the record submitted
under §§ 366.44 and 366.45 and may af-
firm or, if the Secretary finds that the
decision included in a Director’s initial
written notice or a Director’s final
written decision is not supported by
the evidence or is not in accordance
with the law, may—

(1) Remand the appeal for further
findings; or

(2) Reverse the decision described in
the Director’s initial written notice or
the Director’s final written decision to
disapprove the center’s corrective ac-
tion plan and to terminate funds or
take any other significant adverse ac-
tion against the center.

(d) The Secretary sends copies of his
or her decision to the parties by reg-
istered or certified mail, return receipt
requested, or other means that provide
a record of receipt by both parties.

(e) If the Secretary affirms the deci-
sion described in a Director’s initial

written notice or the Director’s final
written decision, the Director’s deci-
sion takes effect on the date of the Sec-
retary’s final decision to affirm.

(Authority: 29 U.S.C. 711(c) and 796f–2(g)(2)
and (i))

Subpart F—Assurances for Centers
§ 366.50 What assurances shall a cen-

ter provide and comply with?
To be eligible for assistance under

this part, an eligible agency shall pro-
vide satisfactory assurances that—

(a) The applicant is an eligible agen-
cy;

(b) The center will be designed and
operated within local communities by
individuals with disabilities, including
an assurance that the center will have
a board that is the principal governing
body of the center and a majority of
which must be composed of individuals
with significant disabilities;

(c) The applicant will comply with
the standards in subpart G;

(d) The applicant will establish clear
priorities through—

(1) Annual and three-year program
and financial planning objectives for
the center, including overall goals or a
mission for the center;

(2) A work plan for achieving the
goals or mission, specific objectives,
service priorities, and types of services
to be provided; and

(3) A description that demonstrates
how the proposed activities of the ap-
plicant are consistent with the most
recent three-year State plan under sec-
tion 704 of the Act;

(e) The applicant will use sound orga-
nizational and personnel assignment
practices, including taking affirmative
action to employ and advance in em-
ployment qualified individuals with
significant disabilities on the same
terms and conditions required with re-
spect to the employment of individuals
with disabilities under section 503 of
the Act;

(f) The applicant will ensure that the
majority of the staff, and individuals in
decision-making positions, of the appli-
cant are individuals with disabilities;

(g) The applicant will practice sound
fiscal management, including making
arrangements for an annual independ-
ent fiscal audit;
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