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Activity Fees

(vii) Providing files under court subpoena ................................................................................... Actual direct cost to the Agency.

(NOTE.— If VA regularly contracts for duplicating services related to providing the requested records, such as the duplication of
microfilm or architect’s plans and drawings, the contractor fees may be included in the actual direct cost to the Agency)

(2) Benefit records. When VA benefit
records are requested by a VA bene-
ficiary or applicant for VA benefits,
the duplication fee for one complete
set of such records will be waived.

(Authority: 38 U.S.C. 5702(b))

(j) If the copy is to be transmitted by
certified or registered mail, airmail, or
special delivery mail, the postal fees
therefor shall be added to the other
fees provided in paragraph (i) of this
section (or the order must include post-
age stamps or stamped return enve-
lopes for the purpose).

(k) Those Department of Veterans
Affairs installations not having copy-
ing equipment are authorized to ar-
range with the nearest Department of
Veterans Affairs installation having
such equipment to make the necessary
authorized copies of records or docu-
ments.

(l) Administration, staff office, and
field facility heads are authorized to
designate employees to certify copies
of records and papers furnished under
the provisions of paragraph (a) of this
section.

[19 FR 3224, June 2, 1954, as amended at 32 FR
10850, July 25, 1967; 33 FR 9342, June 26, 1968;
35 FR 20001, Dec. 31, 1970; 37 FR 2676, Feb. 4,
1972; 39 FR 3938, Jan. 31, 1974; 53 FR 10376,
Mar. 31, 1988; 54 FR 34980, Aug. 23, 1989]

§ 1.527 Administrative review.
(a) Any person may, in the event of a

denial of his or her request to inspect
or obtain information from or copies of
records within the purview of §§ 1.501
through 1.526, appeal such denial. Such
appeal, stating the circumstances of
the denial, should be addressed, as ap-
propriate, to the field facility, adminis-
tration, or staff office head.

(b) A denial action not reversed by a
field facility, administration, or staff
office head on appeal, will be referred
through normal channels to the Gen-
eral Counsel.

(c) The final agency decision in such
appeals will be made by the General
Counsel or the Deputy General Coun-
sel.

[32 FR 10850, July 25, 1967, as amended at 55
FR 21546, May 25, 1990]

RELEASE OF INFORMATION FROM DE-
PARTMENT OF VETERANS AFFAIRS

RECORDS OTHER THAN CLAIMANT

RECORDS

NOTE: Sections 1.550 through 1.559 concern
the availability and release of information
from files, records, reports, and other papers
and documents in Department of Veterans
Affairs custody other than those pertaining
to claims under any of the laws administered
by the Department of Veterans Affairs. As to
the release of information from Department
of Veterans Affairs claimant records, see
§§ 1.500 through 1.527. Section 1.550 series im-
plement the provisions of 5 U.S.C. 552.

[40 FR 12656, Mar. 20, 1975]

Authority:
Sections 1.550 to 1.559 issued under 72 Stat.

1114; 38 U.S.C. 501.

§ 1.550 General.

The Department of Veterans Affairs
policy is one of disclosure of informa-
tion from agency records to the extent
permitted by law. This includes the re-
lease of information which the Depart-
ment of Veterans Affairs is authorized
to withhold under 5 U.S.C. 552(b) (see
§ 1.554) if it is determined: (a) By the
Secretary of Veterans Affairs or the
Deputy Secretary that disclosure of
such information will serve a useful
purpose or (b) by an administration,
staff office, or field facility head or
designee under § 1.556(a) that disclosure
will not adversely affect the proper
conduct of official business or con-
stitute an invasion of personal privacy.

[40 FR 12656, Mar. 20, 1975]
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§ 1.551 [Reserved]

§ 1.552 Public access to information
that affects the public when not
published in the Federal Register
as constructive notice.

(a) All final orders in such actions as
entertained by the Contract Appeals
Board, those statements of policy and
interpretations adopted by the Depart-
ment of Veterans Affairs but not pub-
lished in the FEDERAL REGISTER, and
administrative manuals and staff in-
structions that affect any member of
the public, unless promptly published
and copies offered for sale, will be kept
currently indexed by the office of pri-
mary program responsibility or the
Manager, Administrative Services, as
determined by the Secretary or des-
ignee. Such index or indexes or supple-
ments thereto will be promptly pub-
lished, quarterly or more frequently,
and distributed (by sale or otherwise)
unless the Department of Veterans Af-
fairs determines by order published in
the FEDERAL REGISTER that publica-
tion would be unnecessary and imprac-
ticable, in which case the Department
of Veterans Affairs will nonetheless
provide copies of such index or indexes
or supplements thereto on request at a
cost not to exceed the direct cost of du-
plication. Both the index and the mate-
rials indexed as required by this para-
graph will be made available to the
public, for inspection and copying.
Public reading facilities for this pur-
pose will be maintained in Department
of Veterans Affairs Central Office and
Department of Veterans Affairs field
facilities, open to the public during the
normal duty hours of the office in
which located. Orders made in the ad-
judication of individual claims under
laws administered by the Department
of Veterans Affairs are confidential and
privileged by statute (38 U.S.C. 5701)
and so are exempt from this require-
ment.

(b) The voting records of the Con-
tract Appeals Board will be maintained
in a public reading facility in the Of-
fice of the Board in Central Office and
made available to the public upon re-
quest.

(c) When publishing or making avail-
able to the public any opinion, order,
statement of policy, interpretation,

staff manual or instruction to staff,
identifying details will be deleted, and
the deletion justified in writing, to the
extent required to prevent a clearly un-
warranted invasion of personal privacy.

(d) No final order, opinion, statement
of policy, interpretation, staff manual
or instruction which is issued, adopted,
or promulgated after July 4, 1967, that
affects any member of the public may
be relied upon, used, or cited as prece-
dent against any private party unless
it has been indexed and either made
available or published as provided in
this section or unless that private
party shall have actual and timely no-
tice of the terms thereof.

[32 FR 10850, July 25, 1967, as amended at 40
FR 12657, Mar. 20, 1975]

§ 1.553 Public access to other reason-
ably described records.

(a) Except for requests for records
which are processed under §§ 1.551 and
1.552 of this part, unless otherwise pro-
vided for in title 38, Code of Federal
Regulations, all requests for records
shall be processed under paragraph (b)
of this section, as well as under any
other VA law or regulation governing
access to or confidentiality of records
or information. Records or information
customarily furnished to the public in
the regular course of the performance
of official duties may be furnished to
the public without reference to para-
graph (b) of this section. To the extent
permitted by other laws and regula-
tions, VA will also consider making
available records which it is permitted
to withhold under the FOIA if it deter-
mines that such disclosure could be in
the public interest.

(b) Reasonably described records in
VA custody, or copies thereof, other
than records made available to the
public under provisions of §§ 1.551 and
1.552 of this part, or unless otherwise
provided for in title 38, Code of Federal
Regulations, requested in accordance
with published rules stating the time,
place, fees (if any), and procedures to
be followed, will be made promptly
available, except as provided in § 1.554
of this part, to any person upon re-
quest. Such request must be in writing,
over the signature of the requester and
must contain a reasonable description
of the record desired so that it may be
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located with relative ease. The request
should be made to the office concerned
(having jurisdiction of the record de-
sired) or, if not known, to the Director
or Veterans Services Officer in the
nearest VA regional office; the Direc-
tor, or Chief, Medical Administration
Service, or other responsible official of
VA medical facility where most re-
cently treated; or to the Department of
Veterans Affairs Central Office, 810
Vermont Avenue NW., Washington, DC
20420. Personal contacts should nor-
mally be made during the regular duty
hours of the office concerned, which
are 8 a.m. to 4:30 p.m. Monday through
Friday for VA Central Office and most
field facilites.

(Authority: 5 U.S.C. 552(a)(3))

[53 FR 10377, Mar. 31, 1988]

§ 1.553a Time limits for Department of
Veterans Affairs response to re-
quests for records.

(a) When a request for records made
under § 1.551, § 1.552 or § 1.553 is received
it will be promptly referred for action
to the proper employee designated in
accordance with § 1.556 to take initial
action on granting or denying requests
to inspect or obtain information from
or copies of the records described.

(b) Any such request will then be
promptly evaluated and a determina-
tion made within 10 days (excepting
Saturdays, Sundays, and legal public
holidays) after the receipt of the re-
quest whether the Department of Vet-
erans Affairs will comply with the re-
quest. Upon determination to comply
or deny the request the person making
the request will be notified imme-
diately of the determination and the
reasons therefor, and of the right of the
person to appeal to the Secretary of
Veterans Affairs any adverse deter-
mination. Records to be furnished will
be supplied promptly.

(c) Upon receipt of such an appeal
from an adverse determination it will
be evaluated and a further determina-
tion made within 20 days (excepting
Saturdays, Sundays, and legal public
holidays) after receipt of the appeal. If
on appeal the denial is in whole or in
part upheld the Department of Veter-
ans Affairs will notify the requester of
the provisions for judicial review of

this determination. (See §§ 1.557 and
1.558.)

(d) In unusual circumstances, specifi-
cally as follows, the time limits in
paragraphs (b) and (c) of this section
may be extended by written notice to
the requester setting forth the reasons
for such extension and the date on
which a determination is expected to
be dispatched. The date specified will
not result in an extension for more
than 10 working days. Unusual cir-
cumstances will be interpreted to mean,
but only to the extent reasonably nec-
essary to the proper processing of the
particular request, as follows:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the Department of
Veterans Affairs having substantial
subject-matter interest therein.

(e) Pursuant to section 552(a)(6), title
5 U.S.C., any person making a request
to the Department of Veterans Affairs
for records under section 552(a) (1), (2)
or (3) (see §§ 1.551, 1.552 and 1.553) will be
deemed to have exhausted his or her
administrative remedies with respect
to such request if the Department of
Veterans Affairs fails to comply with
the applicable time limit provisions of
this section. If, however, the Govern-
ment can show exceptional cir-
cumstances exist and that the Depart-
ment of Veterans Affairs is exercising
due diligence in responding to the re-
quest, the statute also permits the
court to retain jurisdiction and allow
the Department of Veterans Affairs ad-
ditional time to complete its review of
the records.

(f) Requests for the release of infor-
mation from files, records, reports, and
other papers and documents in Depart-
ment of Veterans Affairs custody per-
taining to claims under any of the laws
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administered by the Department of
Veterans Affairs (covered by §§ 1.500
through 1.527) may also be initiated
under 5 U.S.C. 552. Such requests will
also be evaluated, a determination
made within 10 days (excepting Satur-
days, Sundays, and legal public holi-
days) after the receipt of the request
whether the Department of Veterans
Affairs will comply with the request,
and the requester notified immediately
of the determination and the reasons
therefor, and of the right of the person
to appeal to the Secretary of Veterans
Affairs any adverse determination.
Records to be furnished will be supplied
promptly.

[40 FR 12657, Mar. 20, 1975]

§ 1.554 Exemptions from public access
to agency records.

(a) The exemptions in this paragraph
constitute authority to withhold from
disclosure certain categories of infor-
mation in Department of Veterans Af-
fairs records except that any reason-
ably segregable portion of a record
shall be provided to any person re-
questing such record after deletion of
the portions which are exempt under
this paragraph.

(1) Specifically authorized under cri-
teria established by an Executive order
to be kept secret in the interest of the
national defense or foreign policy, and
are in fact properly classified pursuant
to such Executive order.

(2) Related solely to internal Depart-
ment of Veterans Affairs personnel
rules and practices.

(3) Specifically exempted from disclo-
sure by statute other than 5 U.S.C.
552b, provided that such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(4) Trade secrets and commercial or
financial information obtained from
any person and privileged or confiden-
tial.

(5) Interagency or intra-agency mem-
orandums or letters which would not
be available by law to a private party
in litigation with the Department of
Veterans Affairs.

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(i) Could reasonably be expected to
interfere with enforcement proceed-
ings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law, or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(Authority: 5 U.S.C. 552(b)(7))

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of any agency responsible for the regu-
lation or supervision of financial insti-
tutions.

(9) Geological and geophysical infor-
mation and data (including maps) con-
cerning wells.

(b) Information in the categories ex-
empted under paragraph (a) of this sec-
tion, other than in paragraph (a)(3)
which is applicable to Department of
Veterans Affairs claimant records, will
be released only as authorized in § 1.550.
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The release of information from De-
partment of Veterans Affairs claimant
records will be made only in accord-
ance with §§ 1.501 through 1.526.

(c)(1) Whenever a request is made
which involves access to records de-
scribed in paragraph (a)(7)(i) of this
section and

(i) The investigation or proceeding
involves a possible violation of crimi-
nal law, and

(ii) There is reason to believe that
(A) The subject of the investigation

or proceeding is not aware of its pend-
ency, and

(B) Disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement proceed-
ings, the Agency may, during only such
time as that circumstance continues,
treat the records as not subject to the
requirements of this section.

(2) Whenever informant records
maintained by a criminal law enforce-
ment agency under an informant’s
name or personal identifier are re-
quested by a third party according to
the informant’s name or personal iden-
tifier, the Department may treat the
records as not subject to the require-
ments of this section unless the in-
formant’s status as an informant has
been officially confirmed.

(Authority: 5 U.S.C. 552(c)(1) and (c)(2))

[32 FR 10850, July 25, 1967, as amended at 40
FR 12657, Mar. 20, 1975; 42 FR 37976, July 26,
1977; 53 FR 9442, Mar. 23, 1988]

§ 1.554a Predisclosure notification pro-
cedures for confidential commercial
information.

(a) General. During the conduct of its
business the Department of Veterans
Affairs (VA) may acquire records which
contain confidential commercial infor-
mation, as defined in paragraph (b) of
this section. Such records will not be
released in response to a Freedom of
Information Act (FOIA) request, except
under the provisions of this section.
This section establishes uniform VA
procedures for giving submitters
predisclosure notice of requests for
their records which contain confiden-
tial commercial information that may
be exempt from disclosure under 38
CFR 1.554(a)(4). These procedures are
required by Executive Order 12600,
Predisclosure Notification Procedures

for Confidential Commercial Informa-
tion, dated June 23, 1987.

(b) Definitions. (1) Confidential com-
mercial information means records pro-
vided to the government by a submit-
ter that arguably contain material ex-
empt from release under Exemption 4
of the FOIA, 5 U.S.C. 552 (b)(4), as im-
plemented by § 1.554 of this part, be-
cause disclosure could reasonably be
expected to cause substantial competi-
tive harm.

(2) Submitter means any person or en-
tity who provides confidential commer-
cial information to the government.
The term ‘‘submitter’’ includes, but is
not limited to corporations, State gov-
ernments, and foreign governments.

(c) Notification to submitters of con-
fidential commercial information. When a
request is received, for a submitter’s
record(s), or information which con-
tains confidential commercial informa-
tion, and the request is being processed
under the FOIA, 5 U.S.C. 552, the sub-
mitter will be promptly notified in
writing of the request when required by
paragraph (d) of this section. The noti-
fication will advise the submitter that
a request for its record(s) has been re-
ceived and is being processed under the
FOIA. The notice will describe the
exact nature of the record(s) requested
or will provide to the submitter copies
of the record(s) or portions thereof con-
taining the requested confidential com-
mercial information. It will also in-
form the submitter of the opportunity
to object to the disclosure in writing
within 10 working days, and of the re-
quirements for such a written objec-
tion, as described in paragraph (f) of
this section. The notification will be
sent by certified mail, return receipt
requested.

(d) When notification is required. (1)
For confidential commercial informa-
tion submitted to VA prior to January
1, 1988, notification to submitters is re-
quired whenever:

(i) The records are less than 10 years
old and the requested information has
been designated by the submitter as
confidential commercial information;
or

(ii) VA facility, administration, or
staff office which has custody of the re-
quested records has reason to believe
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that disclosure of the requested infor-
mation could reasonably be expected to
cause substantial competitive harm.

(2) For confidential commercial in-
formation submitted to VA on or after
January, 1, 1988, notification is re-
quired whenever:

(i) The submitter has in good faith
designated the requested records as
confidential information in accordance
with paragraph (e) of this section; or

(ii) VA facility, administration, or
staff office which has custody of the re-
quested records has reason to believe
that disclosure could reasonably be ex-
pected to cause substantial competi-
tive harm.

(e) Designation by submitters of infor-
mation as confidential commercial infor-
mation. (1) When business records are
provided to VA, the submitter may ap-
propriately designate any records or
portions thereof which contain con-
fidential commercial information, the
disclosure of which could reasonably be
expected to cause substantial competi-
tive harm. This designation may be
made at the time the information or
record is given to VA or within a rea-
sonable period of time thereafter, but
not later than 60 days after receipt of
the information by VA. Information so
designated will be clearly identified by
marking it with the words ‘‘confiden-
tial commercial information’’ or by an
accompanying detailed written descrip-
tion of the specific kinds of informa-
tion that is designated. If a complete
document or record is designated, the
cover page of the document or record
will be clearly marked ‘‘This entire
(document, record, etc.) consists of
confidential commercial information.’’
If only portions of documents are des-
ignated, only those specific designated
portions will be conspicuously anno-
tated as ‘‘confidential commercial in-
formation.’’

(2) A designation described in para-
graph (e)(1) of this section will remain
in effect for a period of not more than
10 years after submission to VA, unless
the submitter provides acceptable jus-
tification for a longer specific period. If
a shorter designation period is ade-
quate, the submitter’s designation
should include the earlier expiration
date. Whenever possible, the submit-
ter’s designation should be supported

by a statement or certification by an
officer or authorized representative of
the submitter that the records are in
fact confidential commercial informa-
tion and have not been published or
made available to the public.

(f) Opportunity to object to disclosure.
(1) When notification to a submitter is
made pursuant to paragraph (c) of this
section, the submitter or designee may
object to the disclosure of any specified
portion of the record(s). Such objection
will be in writing, will be addressed to
the VA official who provided notice,
will identify the specific record(s) or
portion(s) of records that should not be
disclosed, will specify all grounds upon
which disclosure is opposed, and will
explain in detail why the information
is considered to be a trade secret or
confidential commercial information,
i.e., why disclosure of the specified
records could reasonably be expected to
cause substantial competitive harm.
Information provided by a submitter
pursuant to this paragraph may itself
be subject to disclosure under the
FOIA.

(2) Any objection to disclosure must
be submitted within 10 working days
after receipt by the submitter of notifi-
cation as provided for in paragraph (c)
of this section.

(3) If an objection to disclosure is re-
ceived within the 10 working day time
period, careful consideration will be
given to all specified grounds for non-
disclosure prior to making an adminis-
trative determination whether to dis-
close the record. When it is determined
to disclose the requested record(s) or
portions of records which are the sub-
ject of an objection, the submitter will
be provided a written statement of the
VA decision, the reason(s) that the sub-
mitter’s objections to disclosure were
overruled, a description or copy of the
exact information or record(s) to be
disclosed which were the subject of an
objection, and the specified date of dis-
closure. The date of disclosure will not
be less than 10 working days from the
date this notice is placed into mail de-
livery channels.

(g) Notices to requester. (1) When a re-
quest is received for records that may
contain confidential commercial infor-
mation protected by FOIA exemption
(b)(4), 5 U.S.C. 552(B)(4), the requester
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will be notified that the request is
being processed under the provisions of
this regulation and, as a consequence,
there may be a delay in receiving a re-
sponse.

(2) Whenever a submitter is notified,
pursuant to paragraph (c) of this sec-
tion, that VA has received a request for
records which had been provided by
such submitter, and that such request
was being processed under the FOIA,
the requester will be notified that the
submitter is being provided an oppor-
tunity to comment on the request. The
notice to the requester should not in-
clude any of the specific information
contained in the records being re-
quested.

(3) Whenever VA notifies a submitter
of a final decision, the requester will
also be notified by separate correspond-
ence. This notification to the requester
may be contained in VA’s FOIA deci-
sion.

(h) Notices of lawsuit. Whenever a
FOIA requester brings suit seeking to
compel disclosure of confidential com-
mercial information, the submitter of
the information will be promptly noti-
fied.

(i) Exceptions to the notification re-
quirements. The predisclosure notifica-
tion requirements in paragraph (c) of
this section need not be followed if:

(1) It is determined that the record(s)
or information should not be disclosed;

(2) The record(s) requested have been
published or have been officially made
available to the public;

(3) Disclosure of the record(s) or in-
formation is required by law (other
than the FOIA, 5 U.S.C. 552);

(4) Disclosure is required by an Agen-
cy rule that:

(i) Was adopted pursuant to notice
and public comment;

(ii) Specifies narrow classes of
records submitted to VA that are to be
released under the FOIA; and

(iii) Provides in exceptional cir-
cumstances for notice when the sub-
mitter provides written justification,
at the time the information is submit-
ted or a reasonable time thereafter,
that disclosure of the information
could reasonably be expected to cause
substantial competitive harm;

(5) The record(s) requested are not
designated by the submitter as exempt

from disclosure in accordance with
paragraph (e) of this section, and the
submitter had an opportunity to do so
at the time of submission of the
record(s) or a reasonable time there-
after, and VA does not have substantial
reason to believe that disclosure of the
information would result in competi-
tive harm; or

(6) The designation made by the sub-
mitter in accordance with paragraph
(e) of this section appears obviously
frivolous, except that, in such case, VA
must still provide the submitter with
advance written notice of any final ad-
ministrative disclosure determination
not less than 10 working days prior to
the specified disclosure date.

(Approved by the Office of Management and
Budget under control number 2900–0393)

(Authority: 38 U.S.C. 501; 5 U.S.C. 552(b)(4):
E.O. 12600 (52 FR 23781))

[57 FR 2229, Jan. 21, 1992]

§ 1.555 Fees.

(a) Definitions of terms. For the pur-
pose of this section, the following defi-
nitions apply:

(1) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade or
profit interests of the requester or the
person on whose behalf the request is
made. To determine whether a request
properly belongs in this category, con-
sideration must be given to the use to
which a requester will put the docu-
ments requested. Where the use of the
records sought is not clear in the re-
quest or where there is reasonable
cause to doubt the use to which the re-
quester will put the records sought, ad-
ditional information may be sought
from the requester before assigning the
request to a specific category.

(2) Direct costs means those expendi-
tures which VA actually incurs in
searching for and duplicating (and in
the case of commercial use requests,
reviewing) documents to respond to a
Freedom of Information Act (FOIA) re-
quest. Direct costs include, for exam-
ple, the salary of the employee per-
forming work, i.e., the basic rate of pay
for the employee, plus 16 percent of
that rate to cover benefits, and the
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cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space, and heating or lighting of the fa-
cility in which the records are stored.

(3) Duplication means the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Such copies can take the form of paper
copy, microform, audiovisual materials
or machine readable documentation
(e.g., magnetic tape or disk), among
others. The copy provided must be in a
form that is reasonably usable by re-
questers.

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search. To determine whether a request
properly belongs in this category, the
request must be evaluated to ensure
that it is apparent from the nature of
the request that it serves a scholarly
research goal of the institution, rather
than an individual goal of the re-
quester or a commercial goal of the in-
stitution.

(5) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis (as that term
is referenced under Commercial use re-
quest of this paragraph) and which is
operated solely for the purpose of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(6) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of news) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all inclusive. As

traditional methods of news delivery
evolve (e.g., electronic dissemination
of newspapers through telecommuni-
cations services), such alternative
media will be included in this category.
Freelance journalists may be regarded
as working for a news organization if
they can demonstrate a solid basis for
expecting publication through that or-
ganization, even though not actually
employed by it. A publication contract
would be the clearest proof, but the re-
quester’s past publication history can
be considered also. In any case, free-
lancers who do not qualify for inclu-
sion in the representative of the news
media category may seek a reduction or
waiver of fees under paragraph (f) of
this section.

(7) Review means the process of exam-
ining documents located in response to
a commercial use request (see definition
of commercial use request in this sec-
tion) to determine whether any portion
of any document located is permitted
to be withheld. It also includes process-
ing any documents for disclosure in re-
sponse to a commercial use request, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. The term review does not in-
clude time spent resolving general
legal or policy issues regarding the ap-
plication of exemptions.

(8) Search means all the time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. Searches may be
done manually or by computer using
existing programs. The most efficient
and least expensive manner of search-
ing for material will be used to mini-
mize costs to VA and the requester.
For example, line-by-line searches will
not be conducted when duplicating an
entire document is the least expensive
and quicker method of complying with
a request. The term search does not
cover the time spent to review docu-
ments to determine whether all or por-
tions thereof can be withheld under one
of the nine categories of exemptions
identified in § 1.554 of this part.

(b) Fees to be charged. (1) Except as
provided in paragraphs (c), (d), (f) and
(g) of this section, the Department of
Veterans Affairs will charge fees that
recoup the full allowable direct costs

VerDate 25<JUN>98 11:37 Aug 04, 1998 Jkt 179138 PO 00000 Frm 00054 Fmt 8010 Sfmt 8010 Y:\SGML\179138T.XXX 179138t PsN: 179138T



59

Department of Veterans Affairs § 1.555

for responding to each request from the
public. Such fees will be charged in ac-
cordance with the schedule of fees in
paragraph (e) of this section, and other
requirements or restrictions in this
regulation. The most efficient and
least costly methods will be used to
comply with requests for documents
made under the FOIA.

(2) If it is estimated that charges for
duplication determined by using the
fee schedule in § 1.555(e) of this part are
likely to exceed $25, the requester will
be notified of the estimated amount of
fees, unless the requester has indicated
in advance his or her willingness to pay
fees as high as those anticipated. Such
notice will offer the requester the op-
portunity to confer with Department
personnel with the object of reformu-
lating the request to meet his or her
needs at a lower cost.

(3) Each administration and staff of-
fice upon approval of the Secretary is
authorized to contract with private
sector services to locate, reproduce,
and disseminate records in response to
FOIA requests when that is the most
efficient and least costly method. If a
contractor is used, the ultimate cost to
the requester can be no greater than it
would if the administration, staff of-
fice, or field facility performed the
task, itself. In no case may a adminis-
tration, staff office, or field facility
contract out responsibilities which the
FOIA provides that they alone may dis-
charge, such as determining the appli-
cability of an exemption, or determin-
ing whether to waive or reduce fees.

(4) When documents that would be re-
sponsive to a request are maintained
for distribution by agencies operating
statutory-based fee schedule programs,
in which the agency is required to set
the level of fees for particular types of
records, such as the National Technical
Information Service or the Govern-
ment Printing Office, the requester of
such documents will be informed of the
steps necessary to obtain records from
those sources, rather than from VA.

(c) Restrictions on assessing fees. With
the exception of commercial use re-
quests no charges will be assessed for
the first 100 pages of duplication and
the first two hours of search time.
Moreover, no fees are to be charged any
requester, including commercial use

requesters, if the cost of collecting the
fee is equal to or greater than the fee
itself. These provisions work together
so that, except for commercial use re-
quests, fees will not be assessed until
the free search and duplication have
been provided. For example, if a re-
quest takes two hours and ten minutes
of search time and results in 105 repro-
duced pages of documents, fees can be
charged for only 10 minutes of search
time and for only five pages of repro-
duction. If this cost were equal to or
less than the cost to VA of billing the
requester and processing the fee col-
lected, no charges would be assessed.
(NOTE: The cost of collecting fees are
VA’s administrative costs of receiving
and recording a requester’s remittance,
and processing the fee for deposit in
the Treasury Department’s special ac-
count. The cost is determined to be
negligible. The per-transaction costs to
the Treasury to handle such remit-
tances is negligible and will not be con-
sidered in the Department’s determina-
tion.)

(1) For purposes of the restriction on
assessing fees, the word pages refers to
one-sided paper copies of the standard
sizes 81⁄2″ × 11″ or 81⁄2″ × 14″ or 11 ″ × 14″.
Accordingly, requesters will not be en-
titled to 100 microfiche or 100 computer
disks free. One microfiche containing
the equivalent of 100 pages or 100 pages
of computer printout might meet the
terms of the restriction.

(2) The term search time in this con-
text is based on manual searches. To
calculate the computer search time for
the purpose of applying the two-hour
search restriction, the hourly cost of
operating the computer’s central proc-
essing unit will be combined with the
operator’s hourly salary, plus 16 per-
cent of the salary. When the cost of the
search (including the operator time
and the cost of the computer to process
a request) equals the equivalent dollar
amount of two hours of the salary of
the person performing the search, i.e.,
the operator, charges will begin to be
assessed for a computer search.

(d) Categories of requesters and fees to
be charged each category. There are four
categories of FOIA requesters: Com-
mercial use requesters; educational and
non-commercial scientific institutional
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requesters; requesters who are rep-
resentatives of news media; and all
other requesters. Specific levels of fees
will be charged for each of these cat-
egories as follows:

(1) Commercial use requesters. When a
request for documents for commercial
use is received, the full direct costs of
searching for, reviewing for release,
and duplicating the records sought will
be charged to the requester. Commer-
cial use requesters are not entitled to
two hours of free search time nor 100
free pages of reproduced documents.
Moreover, the commercial use re-
quester will be charged the cost of
searching for and reviewing records
even if there is ultimately no disclo-
sure of records. The requester must
reasonably describe the records sought.

(2) Educational and non-commercial sci-
entific institution requesters. These re-
questers will be charged only for the
cost of reproduction, excluding charges
for the first 100 pages. In order to be
considered a member of this category,
a requester must show that the request
is being made as authorized by and
under the auspices of a qualifying in-
stitution and that the records are not
sought for a commercial use. If the re-
quest is from an educational institu-
tion, the requester must show that the
records sought are in furtherance of
scholarly research. If the request is
from a non-commercial scientific insti-
tution, the requester has to show that
the records are sought in furtherance
of scientific research. Information nec-
essary to support a claim of being cat-
egorized as an educational or non-com-
mercial scientific institution requester
will be provided by the requester, and
the requester must reasonably describe
the records sought.

(3) Representatives of news media.
These requesters will be charged for

the cost of reproduction, only, exclud-
ing charges for the first 100 pages. To
be included in this category, a re-
quester must fall within the definition
of a representative of the news media
specified in paragraph (a)(vi) of this
section, and the request must not be
made for commercial use. A request for
records supporting the news dissemina-
tion function of the requester will not
be considered to be a request that is for
commercial use. Requesters must rea-
sonably describe the records sought.

(4) All other requesters. Any requester
that does not fit into any of the cat-
egories in this section will be charged
fees which recover the full reasonable
direct cost of searching for and repro-
ducing records that are responsive to
the request, except that the first 100
pages of reproduction and the first two
hours of search time will be furnished
without charge. In addition, under cer-
tain circumstances specified in para-
graph (f) of this section, fees will be
waived or reduced at the discretion of
field facility heads, their designee, or
responsible Central Office officials. Re-
quests from VA beneficiaries, appli-
cants for VA benefits, or other individ-
uals for records retrievable by their
name or other personal identifier will
initially be processed under 38 U.S.C.
5701 and 5 U.S.C. 552a and will be as-
sessed fees in accordance with the ap-
plicable fee provisions of § 1.526(i) or
§ 1.577(f) of this part. To the extent that
records are not disclosable under these
provisions, the disclosure of such
records will be evaluated under §§ 1.550
through 1.559 of this part, and fees will
be assessed under paragraph (e) of this
section. Requesters must reasonably
describe the records sought.

(e) Schedule of fees:

Activity Fees

(1) Duplication of documents by any type of reproduction process to produce plain one-sided
paper copies of a standard size (81⁄2″ × 11″; 81⁄2″ × 14″; 11″ × 14″).

$0.15 per page.

(2) Duplication of non-paper records, such as microforms, audiovisual materials (motion pic-
tures, slides, laser optical disks, video tapes, audiotapes, etc.) computer tapes and disks,
diskettes for personal computers, and any other automated media output.

Actual direct cost to the Agency.
(See paragraph (a)(2) of this
section and, if costs are likely
to exceed $25.00, paragraph
(b)(2) of this section.

(3) Duplication of documents by any type of reproduction process not covered by paragraphs
(e)(1) and (2) of this section to produce a copy in a form reasonably usable by the re-
quester.

Actual direct cost to the Agency.
(See paragraph (a)(2) of this
section and, if costs are likely
to exceed $25.00, paragraph
(b)(2) of this section.
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Activity Fees

(4) Document search by manual (non-automated) methods ...................................................... Basic hourly salary rate of the
employee(s) performing the
search, plus 16 percent. (If
costs are likely to exceed
$25.00, see paragraph (g)(2)
of this section.)

(NOTE— If a department, staff office or field station uses exclusively a single class of personnel, e.g., all administrative/clerical
or all professional/executive, an average rate for the range of grades involved may be used).

(5) Document search using automated methods, such as by computer .................................... Actual direct cost to perform
search. (See paragraph (c)(2)
of this section, and, if costs
are likely to exceed $25.00,
see paragraph (g)(2) of this
section.)

(6) Document review (use only for commercial use requesters) ................................................ Basic hourly salary rate of em-
ployee(s) performing initial re-
view to determine whether to
release document(s) or por-
tions of records, plus 16 per-
cent.

(NOTE.— Charge for document reviews covers only the time spent reviewing the document(s) at the initial administrative level to
determine applicability of a specific FOIA exemption to a particular record or portion of a record. It does not cover any review
incurred at the administrative appeal level once the initial exemptions are applied. However, records or portions of records
withheld in full under an exemption which is subsequently determined not to apply may be reviewed again to determine the
applicability of other exemptions not previously considered. The cost for such a subsequent review may be properly as-
sessed).

(7) Other charges: Certifying that records are true copies; Sending records by special meth-
ods such as express mail.

Where applicable, assess under
provisions of §§ 1.526(i) and (j)
of this part, otherwise actual
direct cost of service per-
formed.

(f) Waiving or reducing fees. (1) Fees
for records and services provided in re-
sponse to a FOIA request will be
waived or reduced when it is deter-
mined by responsible Central Office of-
ficials or field station heads or their
designee that furnishing the docu-
ment(s) is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment and is not primarily in the com-
mercial interest of the requester.

(2) The following factors will be con-
sidered in sequence in determining
whether disclosure of information is in
the public interest because it is likely
to contribute significantly to the pub-
lic understanding of the operations or
activities of the government:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns the operations or activities of
the government;

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is likely to contribute to an
understanding of government oper-
ations or activities;

(iii) The contribution to an under-
standing of the subject by the public
likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding; and

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
significantly to public understanding
of government operations or activities.

(3) The following factors will be con-
sidered in sequence in determining
whether disclosure of information is
primarily in the commercial interest of
the requester:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(ii) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.
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(4) An appeal from an adverse fee
waiver or reduction determination will
be processed in the same manner as de-
scribed in § 1.557 of this part.

(g) Other administrative considerations
to improve assessment and collection of
fees—(1) Charging interest—notice and
rate. The Department of Veterans Af-
fairs may charge interest to those re-
questers who fail to timely pay fees as-
sessed in accordance with these regula-
tions. Determination to charge interest
will be made by the responsible Central
Office official or field facility head or
designee. Interest will be assessed on
the unpaid bill beginning on the 31st
day following the day on which the
original building was sent. Interest will
be at the rate prescribed in section 3717
of title 31 U.S.C., and will accrue from
the date of the billing. Accounting pro-
cedures ensure that a requester who
has remitted the full amount within
the time period is properly credited
with the payment. The fact that the
fee has been received by VA, even if not
processed, will suffice to stay the ac-
crual of interest.

(2) Charges for unsuccessful search.
When it is determined by the respon-
sible Central Office official or field fa-
cility head or designee, charges for
searching may be assessed, even if
records are not located to satisfy a re-
quest or if records located are deter-
mined to be exempt from disclosure. If
it is determined that search charges
are likely to exceed $25, the requester
will be notified of the estimated
amount of fees, unless the requester
has indicated in advance a willingness
to pay fees as high as those antici-
pated. Such notice will offer the re-
quester the opportunity to confer with
agency personnel with the object of re-
formulating the request to meet his or
her needs at a lower cost.

(3) Aggregating requests. When the re-
sponsible Central Office official or field
facility head or designee reasonably be-
lieves that a requester or, on rare occa-
sions, a group of requesters acting in
concert, is attempting to break a re-
quest down into a series of requests for
the purpose of evading the assessment
of fees, the responsible Central Office
official, or field facility head or des-
ignee may aggregate (combine) any
such requests and charge accordingly.

One element to consider in determin-
ing whether a belief would be reason-
able is the time period in which the re-
quests occurred. For example, it is rea-
sonable to presume that multiple re-
quests within a 30-day time period that
seek portion(s) of the same docu-
ment(s) is an attempt to avoid pay-
ment of charges. For requests made
over a longer period, however, such
presumption becomes harder to sus-
tain. In each case, there must be a
solid basis for determining that aggre-
gation is warranted. Caution will be ex-
ercised before aggregating requests
from more than one requester. There
must be a concrete basis on which to
conclude that the requesters are acting
in concert and are acting specifically
to avoid payment. In no case will mul-
tiple requests on unrelated subjects
from one requester be aggregated.

(4) Advance payments. The Depart-
ment of Veterans Affairs may not re-
quire a requester to make an advance
payment, i.e., payment before work is
commenced or continued on a request,
unless:

(i) The allowable charges that a re-
quester may be required to pay are
likely to exceed $250. Then, the Depart-
ment of Veterans Affairs should either
notify the requester of the likely cost
and obtain satisfactory assurance of
full payment, or require an advance
payment of an amount up to the full
estimated charges in the case of re-
questers with no history of payment;
or

(ii) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). Then, the Department of Vet-
erans Affairs may require the requester
to pay the full amount owed, plus any
applicable interest as provided in para-
graph (g)(1) of this section, or to dem-
onstrate that he or she has, in fact,
paid the fee, and to make an advance
payment of the estimated fee before
the Department begins to process a
new request or a pending request from
that requester.

(iii) If a requester is required to
make advance payments, as described
in this section, the time limits pre-
scribed in § 1.553a of this part, for re-
sponding to initial requests and ap-
peals from initial denials, will begin
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*EDITORIAL NOTE: At 42 FR 41410, Aug. 17,
1977, § 13.401 was removed.

only after the Department has received
the advance fee payments.

(5) Debt collection. In the event of
non-payment of billed charges for dis-
closure of records, the procedures au-
thorized by the Debt Collection Act of
1982 (Pub. L. 97–365) may be used. This
may include disclosure to consumer re-
porting agencies and use of collection
agencies.

(Authority: 5 U.S.C. 552(a)(4)(A))

[53 FR 10377, Mar. 31, 1988]

§ 1.556 Requests for other reasonably
described records.

Each administration, staff office, and
field facility head will designate an
employee(s) who will be responsible for
initial action on (granting or denying)
requests to inspect or obtain informa-
tion from or copies of records under
their jurisdiction and within the pur-
view of § 1.553. This responsibility in-
cludes maintaining a uniform listing of
such requests. Data logged will consist
of: Name and address of requester; date
of receipt of request; brief description
of request; action taken on request,
granted or denied; citation of the spe-
cific section when request is denied;
and date of reply to the requester. In
the field a denial of any such request
may be made only by the Director or
the designated employee and in Central
Office only by the administration or
staff office head or designee. The letter
notifying the requester of the denial
will be signed by the official making
the denial decision. Any legal question
arising in a field station concerning
the release of information will be re-
ferred to the appropriate Regional
Counsel for disposition as con-
templated by § 13.401* of this chapter.
In Central Office such legal questions
will be referred to the General Counsel.
Any administrative question will be re-
ferred through administrative channels
to the appropriate administration or
staff office head. All denials or pro-
posed denials at the Central Office
level will be coordinated with the Di-
rector, Information Service as well as
the General Counsel.

[40 FR 12658, Mar. 20, 1975]

§ 1.557 Administrative review.

(a) Upon denial of a request, the re-
sponsible Department of Veterans Af-
fairs official or designated employee
will inform the requester in writing of
the denial, cite the specific exemption
in § 1.554 upon which the denial is
based, set forth the names and titles or
positions of each person responsible for
the denial of such request, and advise
that the denial may be appealed to the
General Counsel.

(b) The final agency decision in such
appeals will be made by the General
Counsel or the Deputy General Coun-
sel.

[40 FR 12658, Mar. 20, 1975, as amended at 55
FR 21546, May 25, 1990]

§§ 1.558—1.559 [Reserved]

SAFEGUARDING PERSONAL INFORMATION

IN DEPARTMENT OF VETERANS AFFAIRS

RECORDS

NOTE: Sections 1.575 through 1.584 concern
the safeguarding of individual privacy from
the misuse of information from files,
records, reports, and other papers and docu-
ments in Department of Veterans Affairs
custody. As to the release of information
from Department of Veterans Affairs claim-
ant records see § 1.500 series. As to the re-
lease of information from Department of
Veterans Affairs records other than claimant
records see § 1.550 series. Section 1.575 series
implement the provisions of Pub. L. 93–579,
December 31, 1974, adding a section 552a to
title 5 U.S.C. providing that individuals be
granted access to records concerning them
which are maintained by Federal agencies,
and for other purposes.

SOURCE: Sections 1.575 through 1.584 issued
at 40 FR 33944, Aug. 12, 1975, unless otherwise
noted.

§ 1.575 Social security numbers in vet-
erans’ benefits matters.

(a) Except as provided in paragraph
(b) of this section, no one will be denied
any right, benefit, or privilege provided
by law because of refusal to disclose to
the Department of Veterans Affairs a
social security number.

(b) VA shall require mandatory dis-
closure of a claimant’s or beneficiary’s
social security number (including the
social security number of a dependent
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