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§ 14.562 Collections or adjustments.
When it is determined that a submis-

sion is to be made to the U.S. Attor-
ney, no demand for payment or adjust-
ment will be made without the advice
of the U.S. Attorney. However, if, be-
fore or after submission, the potential
defendant or other person tenders pay-
ment of the liability to the United
States, payment will be accepted if the
U.S. Attorney has no objection. If the
U.S. Attorney determines that prosecu-
tion is not indicated, or when prosecu-
tion has ended, the file will be returned
to the appropriate office with a report
as to the action taken.

[42 FR 41413, Aug. 17, 1977]

§ 14.563 Crimes or offenses on Depart-
ment of Veterans Affairs property.

Upon receipt by the Regional Counsel
of a report from the Director of any
Department of Veterans Affairs facility
located in the district regional office
area, other than the District of Colum-
bia, indicating a violation of any penal
statutes occurring on such Department
of Veterans Affairs property, the Re-
gional Counsel will extend full coopera-
tion and advice to the Director. In so
doing, the Regional Counsel will be
guided by the provisions of 18 U.S.C. 13
and 3041, and 38 U.S.C. 901. Serious
crimes (felonies or misdemeanors) com-
mitted on a hospital or domiciliary res-
ervation will be reported directly to
the U.S. Attorney or local agent of the
Federal Bureau of Investigation by the
Director of the facility. The Regional
Counsel will give every assistance to
the Director in such cases.

[42 FR 41413, Aug. 17, 1977]

FEDERAL TORT CLAIMS

§ 14.600 Federal Tort Claims Act.
The Federal Tort Claims Act (28

U.S.C. 1291, 1346, 1402, 2401, 2402, 2411,
2412, and 2671 through 2680) prescribes a
uniform procedure for handling of
claims against the United States, for
money only, on account of damage to
or loss of property, or on account of
personal injury or death, caused by the
negligent or wrongful act or omission
of a Government employee while act-
ing within the scope of his or her office
or employment, under circumstances

where the United States, if a private
person, would be liable in accordance
with the law of the place where the act
or omission occurred.

[38 FR 5470, Mar. 1, 1973, as amended at 42 FR
41414, Aug. 17, 1977; 54 FR 34982, Aug. 23, 1989;
61 FR 27784, June 3, 1996]

ADMINISTRATIVE CLAIMS

§ 14.601 Investigation and develop-
ment.

(a) Development of untoward incidents
prior to receipt of a claim. (1) A report of
any collision involving a Government-
owned vehicle which results in prop-
erty damage or personal injury or
death will be made by the operator of
the Government vehicle immediately
following the accident, on SF 91, Oper-
ator’s Report of Motor Vehicle Acci-
dent, and shall be submitted to the Di-
rector of the facility involved. A copy
of said report, accompanied by an exe-
cuted copy of VA Form 2162, Report of
Accident, will be promptly submitted
by the Director to the appropriate Re-
gional Counsel, who will authorize such
additional investigation as the cir-
cumstances of the case may warrant.
Forms required by other agencies will
continue to be used in addition to VA
Form 2162.

(2)(i) Any incident resulting in dam-
age to, or loss of, property, other than
personal effects of a patient in a De-
partment of Veterans Affairs facility,
or in personal injury or death, due ap-
parently or allegedly to the negligent
or wrongful act or omission of an em-
ployee of the Department of Veterans
Affairs acting within the scope of his
or her office or employment, or damage
to or loss of Government-owned prop-
erty caused by other than a Depart-
ment of Veterans Affairs employee act-
ing within the scope of his or her office
or employment, will be immediately
reported. The Director of the facility
where such occurrence took place will
promptly transmit a copy of the report
to the appropriate Regional Counsel
who will authorize such additional in-
vestigation as the circumstances of the
case may warrant.

(ii) Where the incident involves the
loss of personal effects of a patient in a
Department of Veterans Affairs facil-
ity, the Director will assist the patient
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in completing an SF 95, Claim for Dam-
age, Injury, or Death, and will advise
the patient that it will be forwarded
immediately to the appropriate Re-
gional Counsel for consideration. The
Director will forward along with the
claim a brief summary of the facts, as
well as his or her recommendation, to
the Regional Counsel. The Regional
Counsel will expedite the processing of
claims of this nature.

(3) An employee will be designated at
each facility to investigate motor vehi-
cle collisions and other incidents in-
volving damage to, or loss of privately
owned property or personal injury or
death, apparently or allegedly result-
ing from the negligent or wrongful act
or omission of an employee of the De-
partment of Veterans Affairs acting
within the scope of his or her employ-
ment, other than investigation of al-
leged malpractice, or damage to or loss
of Government-owned property caused
by other than Department of Veterans
Affairs employees. In Central Office,
the designation will be made by the Di-
rector of Support Service, Office of the
Assistant Secretary for Human Re-
sources and Administration, and at all
other facilities, by the Director.

(4) The Regional Counsel for the area
in which a field facility is located will
be responsible for processing claims in-
volving motor vehicle collisions and
other occurrences resulting in property
damage, personal injury, or death,
within such area. The Baltimore Re-
gional Counsel will also have jurisdic-
tion, except as otherwise provided in
paragraph (a)(3) of this section over in-
cidents occurring in Department of
Veterans Affairs Central Office.

(b) In medical malpractice cases, the
Regional Counsel may refer a claim to
the Under Secretary for Health via the
Director, Medical-Legal Affairs for re-
view and for professional opinion or
guidance. In the consideration of
claims involving a medical question,
the responsible Regional Counsel in-
volved and the General Counsel will be
guided by the views of the Under Sec-
retary for Health as to the standard of
medical care and treatment, the nature
and extent of the injuries, the degree of
temporary or permanent disability, the
prognosis, the necessity for future
treatment or physical rehabilitation,

and any other pertinent medical as-
pects of a claim.

[42 FR 41414, Aug. 17, 1977. Redesignated and
amended at 61 FR 27784, June 3, 1996]

§ 14.602 Requests for medical informa-
tion.

(a) Where there is indication that a
tort claim will be filed, medical records
or other information shall be not be re-
leased without approval of the Re-
gional Counsel.

(b) Request for medical records, doc-
uments, reports, or other information
shall be handled in accordance with the
provisions of § 1.511(a)(2) of this chap-
ter.

[38 FR 5470, Mar. 1, 1973, as amended 42 FR
41415, Aug. 17, 1977. Redesignated at 61 FR
27784, June 3, 1996]

§ 14.603 Disposition of claims.
Setoff for cost of unauthorized medical

treatment. In any tort claim adminis-
tratively settled or compromised where
the claimant owes the Department of
Veterans Affairs for unauthorized med-
ical treatment, there will be included
in the tort claim award the amount of
the claimant’s indebtedness to the
Government. The amount of the in-
debtedness is for credit to the appro-
priation account from which the serv-
ices were provided. The voucher pre-
pared for settlement of the claim will
specify the amount to be deposited to
the credit of the designated account
and that the balance of the award be
paid to the claimant.

[42 FR 41416, Aug. 17, 1977, as amended at 43
FR 2722, Jan. 19, 1978. Redesignated and
amended at 61 FR 27784, June 3, 1996]

§ 14.604 Filing a claim.
(a) Each person who inquires as to

the procedure for filing a claim against
the United States, predicated on a neg-
ligent or wrongful act or omission of
an employee of the Department of Vet-
erans Affairs acting within the scope of
his or her employment, will be fur-
nished a copy of SF 95, Claim for Dam-
age, Injury, or Death. The claimant
will be advised to submit the executed
claim directly to the Regional Counsel
having jurisdiction of the area wherein
the occurrence complained of took
place. He or she will also be advised to

VerDate 25<JUN>98 11:37 Aug 04, 1998 Jkt 179138 PO 00000 Frm 00507 Fmt 8010 Sfmt 8010 Y:\SGML\179138T.XXX 179138t PsN: 179138T



512

38 CFR Ch. I (7–1–98 Edition)§ 14.605

submit the information prescribed by
28 CFR 14.4 to the extent applicable. If
a claim is presented to the Department
of Veterans Affairs which involves the
actions of employees or officers of
other agencies, it will be forwarded to
the Department of Veterans Affairs
General Counsel, who will transmit
forthwith to the appropriate agency.

(b) A claim shall be deemed to have
been presented when the Department of
Veterans Affairs receives from a claim-
ant, his or her duly authorized agent or
legal representative, an executed SF 95,
or other written notification of an inci-
dent, together with a claim for money
damages, in a sum certain, for damage
to or loss of property or personal in-
jury or death: Provided, however, That
before compromising or settling any
claim, an executed SF 95 shall be ob-
tained from the claimant.

(c) A claim presented in compliance
with paragraphs (a) and (b) of this sec-
tion may be amended by the claimant
at any time prior to final Department
of Veterans Affairs action or prior to
the exercise of the claimant’s option
under 28 U.S.C. 2675(a). Amendments
shall be submitted in writing and
signed by the claimant or his or her
duly authorized agent or legal rep-
resentative. Upon the timely filing of
an amendment to a pending claim, the
Department of Veterans Affairs shall
have 6 months in which to make a final
disposition of the claim as amended
and the claimant’s option under 28
U.S.C. 2675(a) shall not accrue until 6
months after the filing of the amend-
ment (see § 14.600(b)(1)).

[42 FR 41414, Aug. 17, 1977, as amended at 61
FR 27784, June 3, 1996]

LITIGATED CLAIMS

§ 14.605 Suits against Department of
Veterans Affairs employees arising
out of a wrongful act or omission or
based upon medical care and treat-
ment furnished in or for the Veter-
ans Health Administration.

(a)(1) Section 2679 of title 28 U.S.C.,
provides that no suit will lie against a
Federal employee, or the employee’s
estate, for damage to property, per-
sonal injury, or death resulting from
his or her wrongful act or omission
while acting within the scope of his or
her office or employment with the Fed-

eral Government. An action against
the United States under 28 U.S.C. 2671–
2680 is the exclusive remedy under
these circumstances.

(2) Section 7316 of title 38 U.S.C., pro-
vides that (i) where there is remedy
against the United States under 28
U.S.C. 2671–2680, or (ii) where proceed-
ings for compensation or other benefits
from the United States are provided by
law, and the availability of such bene-
fits precludes a remedy under 28 U.S.C.
2671–2680 (as is the case, for example, in
the Federal Employees’ Compensation
Act, 5 U.S.C. 8101, et seq.), such recourse
is the exclusive remedy for property
damage, personal injury, or death al-
legedly occurring as a result of mal-
practice or negligence committed by a
physician, dentist, nurse, physician’s
assistant, dentist’s assistant, phar-
macist or paramedical (for example,
medical and dental technicians, nurs-
ing assistants, and therapists), or other
supporting personnel, while furnishing
medical care and treatment in the ex-
ercise of duties in or for the Veterans
Health Administration. Accordingly, a
malpractice or negligence suit for
property damage, personal injury, or
death will not lie against such person-
nel under the circumstances set forth
in this subparagraph.

(b) The Department of Justice will
defend any civil action or proceeding
brought in any court against persons
referred to in paragraph (a) (1) or (2) of
this section under the circumstances
set forth therein. Accordingly, when a
suit is filed against any employee of
the Department of Veterans Affairs as
a result of a wrongful act or omission
arising out of employment with the
Government, or as a result of furnish-
ing medical or dental care and treat-
ment in or for the Veterans Health
Services and Research Administration,
the employee shall immediately for-
ward a copy of all papers served on him
or her to the Regional Counsel having
jurisdiction over the area in which the
employee works. The employee will
also promptly forward to the appro-
priate Regional Counsel a signed state-
ment indicating whether he or she de-
sires the Department of Justice to pro-
vide representation, and to otherwise
protect his or her interests as provided
for by law. Even though there may not
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