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SUBCHAPTER B—GENERAL PROCEDURES

PART 21—BID PROTEST
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AUTHORITY: 31 U.S.C. 3551–3556.
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otherwise noted.

§ 21.0 Definitions.
(a) Interested party means an actual

or prospective bidder or offeror whose
direct economic interest would be af-
fected by the award of a contract or by
the failure to award a contract.

(b) Intervenor means an awardee if
the award has been made or, if no
award has been made, all bidders or
offerors who appear to have a substan-
tial prospect of receiving an award if
the protest is denied.

(c) Federal agency means any execu-
tive department or independent estab-
lishment in the executive branch, in-
cluding any wholly owned government
corporation, and any establishment in
the legislative or judicial branch, ex-
cept the Senate, the House of Rep-
resentatives, and the Architect of the
Capitol and any activities under his di-
rection.

(d) Contracting agency means a Fed-
eral agency which has awarded or pro-
poses to award a contract under a pro-
tested procurement.

(e) Days are calendar days. In com-
puting any period of time described in
Subchapter V, Chapter 35 of Title 31,

United States Code, including those de-
scribed in this part, the day from
which the period begins to run is not
counted, and when the last day of the
period is a Saturday, Sunday, or Fed-
eral holiday, the period extends to the
next day that is not a Saturday, Sun-
day, or Federal holiday. Similarly,
when the General Accounting Office
(GAO), or another Federal agency
where a submission is due, is closed for
all or part of the last day, the period
extends to the next day on which the
agency is open.

(f) Adverse agency action is any action
or inaction by a contracting agency
which is prejudicial to the position
taken in a protest filed with the agen-
cy, including a decision on the merits
of a protest; the opening of bids or re-
ceipt of proposals, the award of a con-
tract, or the rejection of a bid despite
a pending protest; or contracting agen-
cy acquiescence in continued and sub-
stantial contract performance.

(g) A document is filed on a particu-
lar day when it is received by GAO by
5:30 p.m., eastern time, on that day. A
document may be filed by hand deliv-
ery, mail, or commercial carrier; par-
ties wishing to file a document by fac-
simile transmission or other electronic
means must ensure that the necessary
equipment is operational at GAO’s Pro-
curement Law Control Group.

§ 21.1 Filing a protest.

(a) An interested party may protest a
solicitation or other request by a Fed-
eral agency for offers for a contract for
the procurement of property or serv-
ices; the cancellation of such a solici-
tation or other request; an award or
proposed award of such a contract; and
a termination of such a contract, if the
protest alleges that the termination
was based on improprieties in the
award of the contract.

(b) Protests must be in writing and
addressed as follows: General Counsel,
General Accounting Office, 441 G
Street, NW., Washington, DC 20548, At-
tention: Procurement Law Control
Group.

(c) A protest filed with GAO shall:
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(1) Include the name, address, and
telephone and facsimile numbers of the
protester,

(2) Be signed by the protester or its
representative,

(3) Identify the contracting agency
and the solicitation and/or contract
number,

(4) Set forth a detailed statement of
the legal and factual grounds of protest
including copies of relevant docu-
ments,

(5) Set forth all information estab-
lishing that the protester is an inter-
ested party for the purpose of filing a
protest,

(6) Set forth all information estab-
lishing the timeliness of the protest,

(7) Specifically request a ruling by
the Comptroller General of the United
States, and

(8) State the form of relief requested.
(d) In addition, a protest filed with

GAO may:
(1) Request a protective order,
(2) Request specific documents, ex-

plaining the relevancy of the docu-
ments to the protest grounds, and

(3) Request a hearing, explaining the
reasons that a hearing is needed to re-
solve the protest.

(e) The protester shall furnish a com-
plete copy of the protest, including all
attachments, to the individual or loca-
tion designated by the contracting
agency in the solicitation for receipt of
protests, or if there is no designation,
to the contracting officer. The des-
ignated individual or location (or, if
applicable, the contracting officer)
must receive a complete copy of the
protest and all attachments not later
than 1 day after the protest is filed
with GAO. The protest document must
indicate that a complete copy of the
protest and all attachments are being
furnished within 1 day to the appro-
priate individual or location.

(f) No formal briefs or other tech-
nical forms of pleading or motion are
required. Protest submissions should
be concise and logically arranged, and
should clearly state legally sufficient
grounds of protest. Protests of dif-
ferent procurements should be sepa-
rately filed.

(g) Unless precluded by law, GAO will
not withhold material submitted by a
protester from any party outside the

government. If the protester believes
that the protest contains information
which should be withheld, a statement
advising of this fact must be on the
front page of the submission. This in-
formation must be identified wherever
it appears, and the protester must file
a redacted copy of the protest which
omits the information with GAO and
the agency within 1 day after the filing
of its protest with GAO.

(h) Parties who intend to file docu-
ments containing classified informa-
tion should notify GAO in advance to
obtain advice regarding procedures for
filing and handling the information.

(i) A protest may be dismissed for
failure to comply with any of the re-
quirements of this section, except for
the items in paragraph (d) of this sec-
tion. In addition, a protest shall not be
dismissed for failure to comply with
paragraph (e) of this section where the
contracting officer has actual knowl-
edge of the basis of protest, or the
agency, in the preparation of its re-
port, was not prejudiced by the protest-
er’s noncompliance.

§ 21.2 Time for filing.
(a)(1) Protests based upon alleged im-

proprieties in a solicitation which are
apparent prior to bid opening or the
time set for receipt of initial proposals
shall be filed prior to bid opening or
the time set for receipt of initial pro-
posals. In procurements where propos-
als are requested, alleged improprieties
which do not exist in the initial solici-
tation but which are subsequently in-
corporated into the solicitation must
be protested not later than the next
closing time for receipt of proposals
following the incorporation.

(2) Protests other than those covered
by paragraph (a)(1) of this section shall
be filed not later than 10 days after the
basis of protest is known or should
have been known (whichever is earlier),
with the exception of protests chal-
lenging a procurement conducted on
the basis of competitive proposals
under which a debriefing is requested
and, when requested, is required. In
such cases, with respect to any protest
basis which is known or should have
been known either before or as a result
of the debriefing, the initial protest
shall not be filed before the debriefing
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date offered to the protester, but shall
be filed not later than 10 days after the
date on which the debriefing is held.

(3) If a timely agency-level protest
was previously filed, any subsequent
protest to GAO filed within 10 days of
actual or constructive knowledge of
initial adverse agency action will be
considered, provided the agency-level
protest was filed in accordance with
paragraphs (a)(1) and (a)(2) of this sec-
tion, unless the contracting agency im-
poses a more stringent time for filing,
in which case the agency’s time for fil-
ing will control. In cases where an al-
leged impropriety in a solicitation is
timely protested to a contracting agen-
cy, any subsequent protest to GAO will
be considered timely if filed within the
10-day period provided by this para-
graph, even if filed after bid opening or
the closing time for receipt of propos-
als.

(b) Protests untimely on their face
may be dismissed. A protester shall in-
clude in its protest all information es-
tablishing the timeliness of the pro-
test; a protester will not be permitted
to introduce for the first time in a re-
quest for reconsideration information
necessary to establish that the protest
was timely.

(c) GAO, for good cause shown, or
where it determines that a protest
raises issues significant to the procure-
ment system, may consider an un-
timely protest.

§ 21.3 Notice of protest, submission of
agency report, and time for filing of
comments on report.

(a) GAO shall notify the contracting
agency by telephone within 1 day after
the filing of a protest, and, unless the
protest is dismissed under this part,
shall promptly send a written con-
firmation to the contracting agency
and an acknowledgment to the pro-
tester. The contracting agency shall
immediately give notice of the protest
to the contractor if award has been
made or, if no award has been made, to
all bidders or offerors who appear to
have a reasonable prospect of receiving
an award. The contracting agency shall
furnish copies of the protest submis-
sions to those parties, except where
disclosure of the information is prohib-
ited by law, with instructions to com-

municate further directly with GAO.
All parties shall furnish copies of all
protest communications to the con-
tracting agency and to other partici-
pating parties. All protest communica-
tions shall be sent by means reason-
ably calculated to effect expeditious
delivery.

(b) A contracting agency or interve-
nor which believes that the protest or
specific protest allegations should be
dismissed before submission of an
agency report should file a request for
dismissal as soon as practicable.

(c) The contracting agency shall file
a report on the protest with GAO with-
in 30 days after the telephone notice of
the protest from GAO. The report pro-
vided to the parties need not contain
documents which the agency has pre-
viously furnished or otherwise made
available to the parties in response to
the protest. At least 5 days prior to the
filing of the report, in cases in which
the protester has filed a request for
specific documents, the agency shall
provide to all parties and GAO a list of
those documents, or portions of docu-
ments, which the agency has released
to the protester or intends to produce
in its report, and of the documents
which the agency intends to withhold
from the protester and the reasons for
the proposed withholding. Any objec-
tion to the scope of the agency’s pro-
posed disclosure or nondisclosure of
documents must be filed with GAO and
the other parties within 2 days of re-
ceipt of this list.

(d) The report shall include the con-
tracting officer’s statement of the rel-
evant facts, including a best estimate
of the contract value, a memorandum
of law, and a list and a copy of all rel-
evant documents, or portions of docu-
ments, not previously produced, includ-
ing, as appropriate: the protest; the bid
or proposal submitted by the protester;
the bid or proposal of the firm which is
being considered for award, or whose
bid or proposal is being protested; all
evaluation documents; the solicitation,
including the specifications; the ab-
stract of bids or offers; and any other
relevant documents. In appropriate
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cases, the contracting agency may re-
quest that the protester produce rel-
evant documents, or portions of docu-
ments, that are not in the agency’s
possession.

(e) Subject to any protective order is-
sued in the protest pursuant to § 21.4,
the contracting agency shall simulta-
neously furnish a copy of the report to
the protester and any intervenors. The
copy of the report filed with GAO shall
list the parties who have been fur-
nished copies of the report. Where a
protester does not have counsel admit-
ted to a protective order and docu-
ments are withheld from the protester
in accordance with this part, the agen-
cy shall provide documents adequate to
inform the protester of the basis of the
agency’s position.

(f) The contracting agency may re-
quest an extension of time for the sub-
mission of the list of documents to be
provided by the agency pursuant to
§ 21.3(c) or for the submission of the
agency report. Extensions will be
granted on a case-by-case basis.

(g) The protester may request addi-
tional documents after receipt of the
agency report when their existence or
relevance first becomes evident. Except
when authorized by GAO, any request
for additional documents must be filed
with GAO and the contracting agency
not later than 2 days after their exist-
ence or relevance is known or should
have been known, whichever is earlier.
The contracting agency shall provide
the requested documents, or portions
of documents, and a list to GAO and
the other parties within 2 days or ex-
plain why it is not required to produce
the documents.

(h) Upon the request of a party, GAO
will decide whether the contracting
agency must provide any withheld doc-
uments, or portions of documents, and
whether this should be done under a
protective order. When withheld docu-
ments are provided, the protester’s
comments on the agency report shall
be filed within the original comment
filing period unless GAO determines
that an extension is appropriate.

(i) Comments on the agency report
shall be filed with GAO within 10 days
after receipt of the report, with a copy
provided to the contracting agency and
other participating parties. The protest

shall be dismissed unless the protester
files comments or a written statement
requesting that the case be decided on
the existing record, or requests an ex-
tension of time within the 10-day pe-
riod. Unless otherwise advised by the
protester, GAO will assume the pro-
tester received the agency report by
the due date specified in the acknowl-
edgment of protest furnished by GAO.
Upon a showing that the specific cir-
cumstances of a protest require a pe-
riod longer than 10 days for the submis-
sion of comments, GAO will set a new
date for the submission of comments.
Extensions will be granted on a case-
by-case basis.

(j) GAO may request or permit the
submission of additional statements by
the parties and by other parties not
participating in the protest as may be
necessary for the fair resolution of the
protest. The agency and other parties
shall not submit any additional state-
ments unless the statements are spe-
cifically requested by GAO or submit-
ted after permission has been granted
by GAO.

§ 21.4 Protective orders.

(a) At the request of a party or on its
own initiative, GAO may issue a pro-
tective order controlling the treatment
of protected information. Such infor-
mation may include proprietary, con-
fidential, or source-selection-sensitive
material, as well as other information
the release of which could result in a
competitive advantage to one or more
firms. The protective order shall estab-
lish procedures for application for ac-
cess to protected information, identi-
fication and safeguarding of that infor-
mation, and submission of redacted
copies of documents omitting pro-
tected information. Because a protec-
tive order serves to facilitate the pur-
suit of a protest by a protester through
counsel, it is the responsibility of pro-
tester’s counsel to request that a pro-
tective order be issued and to submit
timely applications for admission
under that order.

(b) If no protective order has been is-
sued, the agency may withhold from
the parties those portions of its report
which would ordinarily be subject to a
protective order. GAO will review in
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camera all information not released to
the parties.

(c) After a protective order has been
issued, counsel or consultants retained
by counsel appearing on behalf of a
party may apply for admission under
the order by submitting an application
to GAO, with copies furnished simulta-
neously to all parties. The application
shall establish that the applicant is not
involved in competitive decision-mak-
ing for any firm that could gain a com-
petitive advantage from access to the
protected information and that there
will be no significant risk of inadvert-
ent disclosure of protected informa-
tion. Objections to an applicant’s ad-
mission shall be raised within 2 days
after receipt of the application, al-
though GAO may consider objections
raised after that time.

(d) Any violation of the terms of a
protective order may result in the im-
position of such sanctions as GAO
deems appropriate, including referral
to appropriate bar associations or
other disciplinary bodies and restrict-
ing the individual’s practice before
GAO.

§ 21.5 Protest issues not for consider-
ation.

GAO shall summarily dismiss a pro-
test or specific protest allegations that
do not state a valid basis for protest,
are untimely (unless considered pursu-
ant to § 21.2(c)), or are not properly be-
fore GAO. A protest or specific protest
allegations may be dismissed any time
sufficient information is obtained by
GAO warranting dismissal. Where an
entire protest is dismissed, no agency
report shall be filed; where specific pro-
test allegations are dismissed, an agen-
cy report shall be filed on the remain-
ing allegations. Among the protest
bases which shall be dismissed are the
following:

(a) Contract administration. The ad-
ministration of an existing contract is
within the discretion of the contract-
ing agency. Disputes between a con-
tractor and the agency are resolved
pursuant to the disputes clause of the
contract and the Contract Disputes Act
of 1978. 41 U.S.C. 601–613.

(b) Small Business Administration is-
sues. (1) Small business size standards
and standard industrial classification.

Challenges of established size stand-
ards or the size status of particular
firms, and challenges of the selected
standard industrial classification may
be reviewed solely by the Small Busi-
ness Administration. 15 U.S.C. 637(b)(6).

(2) Small Business Certificate of Com-
petency Program. Any referral made to
the Small Business Administration
pursuant to sec. 8(b)(7) of the Small
Business Act, or any issuance of, or re-
fusal to issue, a certificate of com-
petency under that section will not be
reviewed by GAO absent a showing of
possible bad faith on the part of gov-
ernment officials or a failure to con-
sider vital information bearing on the
firm’s responsibility. 15 U.S.C. 637(b)(7).

(3) Procurements under sec. 8(a) of the
Small Business Act. Under that sec-
tion, since contracts are entered into
with the Small Business Administra-
tion at the contracting officer’s discre-
tion and on such terms as are agreed
upon by the procuring agency and the
Small Business Administration, the de-
cision to place or not to place a pro-
curement under the 8(a) program is not
subject to review absent a showing of
possible bad faith on the part of gov-
ernment officials or that regulations
may have been violated. 15 U.S.C.
637(a).

(c) Affirmative determination of respon-
sibility by the contracting officer. Be-
cause the determination that a bidder
or offeror is capable of performing a
contract is based in large measure on
subjective judgments which generally
are not readily susceptible of reasoned
review, an affirmative determination
of responsibility will not be reviewed
absent a showing of possible bad faith
on the part of government officials or
that definitive responsibility criteria
in the solicitation were not met.

(d) Procurement integrity. For any
Federal procurement, GAO will not re-
view an alleged violation of sub-
sections (a), (b), (c), or (d) of sec. 27 of
the Office of Federal Procurement Pol-
icy Act, 41 U.S.C. 423, as amended by
sec. 4304 of the National Defense Au-
thorization Act for Fiscal Year 1996,
Public Law 104–106, 110 Stat. 186, Feb-
ruary 10, 1996, where the protester
failed to report the information it be-
lieved constituted evidence of the of-
fense to the Federal agency responsible
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for the procurement within 14 days
after the protester first discovered the
possible violation. The provision in
paragraph (d) of § 21.5 will apply not
later than January 1, 1997.

(e) Protests not filed either in GAO
or the contracting agency within the
time limits set forth in § 21.2.

(f) Protests which lack a detailed
statement of the legal and factual
grounds of protest as required by
§ 21.1(c)(4), or which fail to clearly state
legally sufficient grounds of protest as
required by § 21.1(f).

(g) Procurements by agencies other than
Federal agencies as defined by sec. 3 of
the Federal Property and Administrative
Services Act of 1949, 40 U.S.C. 472. Pro-
tests of procurements or proposed pro-
curements by agencies such as the U.S.
Postal Service, the Federal Deposit In-
surance Corporation, and nonappro-
priated fund activities are beyond
GAO’s bid protest jurisdiction as estab-
lished in 31 U.S.C. 3551–3556.

(h) Subcontract protests. GAO will not
consider a protest of the award or pro-
posed award of a subcontract except
where the agency awarding the prime
contract has requested in writing that
subcontract protests be decided pursu-
ant to § 21.13.

§ 21.6 Withholding of award and sus-
pension of contract performance.

Where a protest is filed with GAO,
the contracting agency may be re-
quired to withhold award and to sus-
pend contract performance. The re-
quirements for the withholding of
award and the suspension of contract
performance are set forth in 31 U.S.C.
3553 (c) and (d).

§ 21.7 Hearings.
(a) At the request of a party or on its

own initiative, GAO may conduct a
hearing in connection with a protest.
The request shall set forth the reasons
why a hearing is needed to resolve the
protest.

(b) Prior to the hearing, GAO may
hold a pre-hearing conference to dis-
cuss and resolve matters such as the
procedures to be followed, the issues to
be considered, and the witnesses who
will testify.

(c) Hearings generally will be con-
ducted as soon as practicable after re-

ceipt by the parties of the agency re-
port and relevant documents. Although
hearings ordinarily will be conducted
at GAO in Washington, DC, hearings
may, at the discretion of GAO, be con-
ducted at other locations, or by tele-
phone.

(d) All parties participating in the
protest shall be invited to attend the
hearing. Others may be permitted to
attend as observers and may partici-
pate as allowed by GAO’s hearing offi-
cial. In order to prevent the improper
disclosure of protected information at
the hearing, GAO’s hearing official
may restrict attendance during all or
part of the proceeding.

(e) Hearings shall normally be re-
corded and/or transcribed. If a record-
ing and/or transcript is made, any
party may obtain copies at its own ex-
pense.

(f) If a witness whose attendance has
been requested by GAO fails to attend
the hearing or fails to answer a rel-
evant question, GAO may draw an in-
ference unfavorable to the party for
whom the witness would have testified.

(g) If a hearing is held, no separate
comments on the agency report should
be submitted unless specifically re-
quested by GAO. Each party shall file
with GAO, within 5 days after the hear-
ing was held or as specified by GAO, a
single document expressing any com-
ments on both the hearing and agency
report, with copies furnished to the
other parties. By the due date, if the
protester has not filed comments or a
written statement requesting that the
case be decided on the existing record,
GAO shall dismiss the protest.

(h) In post-hearing comments, the
parties should reference all testimony
and admissions in the hearing record
that they consider relevant, providing
specific citations to the testimony and
admissions referenced.

§ 21.8 Remedies.

(a) If GAO determines that a solicita-
tion, cancellation of a solicitation, ter-
mination of a contract, proposed
award, or award does not comply with
statute or regulation, it shall rec-
ommend that the contracting agency
implement any combination of the fol-
lowing remedies:
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(1) Refrain from exercising options
under the contract;

(2) Terminate the contract;
(3) Recompete the contract;
(4) Issue a new solicitation;
(5) Award a contract consistent with

statute and regulation; or
(6) Such other recommendation(s) as

GAO determines necessary to promote
compliance.

(b) In determining the appropriate
recommendation(s), GAO shall, except
as specified in paragraph (c) of this sec-
tion, consider all circumstances sur-
rounding the procurement or proposed
procurement including the seriousness
of the procurement deficiency, the de-
gree of prejudice to other parties or to
the integrity of the competitive pro-
curement system, the good faith of the
parties, the extent of performance, the
cost to the government, the urgency of
the procurement, and the impact of the
recommendation(s) on the contracting
agency’s mission.

(c) If the head of the procuring activ-
ity determines that performance of the
contract notwithstanding a pending
protest is in the government’s best in-
terest, GAO shall make its rec-
ommendation(s) under paragraph (a) of
this section without regard to any cost
or disruption from terminating, re-
competing, or reawarding the contract.

(d) If GAO determines that a solicita-
tion, proposed award, or award does
not comply with statute or regulation,
it may recommend that the contract-
ing agency pay the protester the costs
of:

(1) Filing and pursuing the protest,
including attorneys’ fees and consult-
ant and expert witness fees; and

(2) Bid and proposal preparation.
(e) If the contracting agency decides

to take corrective action in response to
a protest, GAO may recommend that
the agency pay the protester the costs
of filing and pursuing the protest, in-
cluding attorneys’ fees and consultant
and expert witness fees. The protester
shall file any request that GAO rec-
ommend that costs be paid within 15
days after being advised that the con-
tracting agency has decided to take
corrective action. The protester shall
furnish a copy of its request to the con-
tracting agency, which may file a re-
sponse within 15 days after receipt of

the request, with a copy furnished to
the protester.

(f)(1) If GAO recommends that the
contracting agency pay the protester
the costs of filing and pursuing the pro-
test and/or of bid or proposal prepara-
tion, the protester and the agency shall
attempt to reach agreement on the
amount of costs. The protester shall
file its claim for costs, detailing and
certifying the time expended and costs
incurred, with the contracting agency
within 60 days after receipt of GAO’s
recommendation that the agency pay
the protester its costs. Failure to file
the claim within that time may result
in forfeiture of the protester’s right to
recover its costs.

(2) The contracting agency shall
issue a decision on the claim for costs
as soon as practicable after the claim
is filed. If the protester and the con-
tracting agency cannot reach agree-
ment within a reasonable time, GAO
may, upon request of the protester,
recommend the amount of costs the
agency should pay in accordance with
31 U.S.C. 3554(c). In such cases, GAO
may also recommend that the con-
tracting agency pay the protester the
costs of pursuing the claim for costs
before GAO.

(3) The contracting agency shall no-
tify GAO within 60 days after GAO rec-
ommends the amount of costs the
agency should pay the protester of the
action taken by the agency in response
to the recommendation.

§ 21.9 Time for decision by GAO.
(a) GAO shall issue a decision on a

protest within 100 days after it is filed.
(b) In protests where GAO uses the

express option procedures in § 21.10,
GAO shall issue a decision on a protest
within 65 days after it is filed.

(c) GAO, to the maximum extent
practicable, shall resolve a timely sup-
plemental protest adding one or more
new grounds to an existing protest, or
a timely amended protest, within the
time limit established in paragraph (a)
of this section for decision on the ini-
tial protest. If a supplemental or an
amended protest cannot be resolved
within that time limit, GAO may re-
solve the supplemental or amended
protest using the express option proce-
dures in § 21.10.
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§ 21.10 Express options, flexible alter-
native procedures, accelerated
schedules, summary decisions, and
status and other conferences.

(a) At the request of a party or on its
own initiative, GAO may decide a pro-
test using an express option.

(b) The express option will be adopted
at the discretion of GAO and only in
those cases suitable for resolution
within 65 days.

(c) Requests for the express option
shall be in writing and received in GAO
not later than 5 days after the protest
or supplemental/amended protest is
filed. GAO will promptly notify the
parties whether the case will be han-
dled using the express option.

(d) When the express option is used,
the following schedule applies instead
of those deadlines in § 21.3 and § 21.7:

(1) The contracting agency shall file
a complete report with GAO and the
parties within 20 days after it receives
notice from GAO that the express op-
tion will be used.

(2) Comments on the agency report
shall be filed with GAO and the other
parties within 5 days after receipt of
the report.

(3) If a hearing is held, no separate
comments on the agency report under
paragraph (d)(2) of this section should
be submitted unless specifically re-
quested by GAO. Consolidated com-
ments on the agency report and hear-
ing shall be filed within 5 days after
the hearing was held or as specified by
GAO.

(4) Where circumstances demonstrate
that a case is no longer suitable for
resolution using the express option,
GAO shall establish a new schedule for
submissions by the parties.

(e) GAO may use flexible alternative
procedures to promptly and fairly re-
solve a protest, including establishing
an accelerated schedule and/or issuing
a summary decision.

(f) GAO may conduct status and
other conferences by telephone or in
person with all parties participating in
a protest to promote the expeditious
development and resolution of the pro-
test.

§ 21.11 Effect of judicial proceedings.
(a) A protester must immediately ad-

vise GAO of any court proceeding

which involves the subject matter of a
pending protest and must file with
GAO copies of all relevant court docu-
ments.

(b) GAO will dismiss any protest
where the matter involved is the sub-
ject of litigation before a court of com-
petent jurisdiction, or where the mat-
ter involved has been decided on the
merits by a court of competent juris-
diction. GAO may, at the request of a
court, issue an advisory opinion on a
bid protest issue that is before the
court. In these cases, unless a different
schedule is established, the times pro-
vided in this part for filing the agency
report (§ 21.3(c)), filing comments on
the report (§ 21.3(i)), holding a hearing
and filing comments (§ 21.7), and issu-
ing a decision (§ 21.9) shall apply.

§ 21.12 Distribution of decisions.
(a) Unless it contains protected infor-

mation, a copy of a decision shall be
provided to the protester, any interve-
nors, the head of the contracting activ-
ity responsible for the protested pro-
curement, and the senior procurement
executive of each Federal agency in-
volved; a copy shall also be made avail-
able to the public. A copy of a decision
containing protected information shall
be provided only to the contracting
agency and to individuals admitted to
any protective order issued in the pro-
test. A public version omitting the pro-
tected information shall be prepared
wherever possible.

(b) Decisions are available from GAO
by electronic means.

§ 21.13 Nonstatutory protests.
(a) GAO will consider protests con-

cerning awards of subcontracts by or
for a Federal agency, sales by a Federal
agency, or procurements by agencies of
the government other than Federal
agencies as defined in § 21.0(c) if the
agency involved has agreed in writing
to have protests decided by GAO.

(b) The provisions of this part shall
apply to nonstatutory protests except
for the provision of § 21.8(d) pertaining
to recommendations for the payment
of costs. The provision for the with-
holding of award and the suspension of
contract performance, 31 U.S.C. 3553(c)
and (d), also does not apply to non-
statutory protests.
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§ 21.14 Request for reconsideration.

(a) The protester, any intervenor,
and any Federal agency involved in the
protest may request reconsideration of
a bid protest decision. GAO will not
consider a request for reconsideration
that does not contain a detailed state-
ment of the factual and legal grounds
upon which reversal or modification is
deemed warranted, specifying any er-
rors of law made or information not
previously considered.

(b) A request for reconsideration of a
bid protest decision shall be filed, with
copies to the parties who participated
in the protest, not later than 10 days
after the basis for reconsideration is
known or should have been known,
whichever is earlier.

(c) GAO will summarily dismiss any
request for reconsideration that fails
to state a valid basis for reconsider-
ation or is untimely. The filing of a re-
quest for reconsideration does not re-
quire the withholding of award and the
suspension of contract performance
under 31 U.S.C. 3553 (c) and (d).

PART 22—[Reserved]

PART 25—CONDUCT IN THE GEN-
ERAL ACCOUNTING OFFICE
BUILDING AND ON ITS GROUNDS

Sec.
25.1 Applicability and governing laws.
25.2 Inspection.
25.3 Admission to the GAO building.
25.4 Preservation of property.
25.5 Conformity with signs and directions.
25.6 Disturbances.
25.7 Gambling.
25.8 Alcoholic beverages and narcotics.
25.9 Soliciting, vending, and debt collec-

tion.
25.10 Posting and distributing materials.
25.11 Photographs for news, advertising, or

commercial purposes.
25.12 Dogs and other animals.
25.13 Vehicular and pedestrian traffic.
25.14 Weapons and explosives.
25.15 Nondiscrimination.
25.16 Penalties.

AUTHORITY: 31 U.S.C. 783.

SOURCE: 55 FR 2359, Jan. 24, 1990, unless
otherwise noted.

§ 25.1 Applicability and governing
laws.

These rules and regulations, and the
laws of the United States and the Dis-
trict of Columbia, apply to the General
Accounting Office (GAO) Building and
its grounds, 441 G Street NW., in the
District of Columbia, and to all persons
while in the building or while entering
or leaving it.

§ 25.2 Inspection.
Packages, briefcases, and other con-

tainers as well as vehicles and their
contents are subject to inspection
while in or when being brought into, or
when being removed from the GAO
Building. A full search of a person may
accompany an arrest or apprehension.

§ 25.3 Admission to the GAO building.
A person may be admitted to the

GAO Building after presentation of per-
sonal identification to conduct lawful
business with GAO, its employees, or
other tenants of the GAO Building and
for any other purposes authorized by
the Comptroller General or his des-
ignee. During normal working hours,
the GAO Building shall be open to the
public unless specific circumstances re-
quire it to be closed to the public to en-
sure the orderly conduct of government
business. Outside of normal working
hours, the GAO Building shall be closed
to the public unless the Comptroller
General or his designee has approved
the after-normal-working-hours use of
the Building or portions thereof. When
the Building, or a portion thereof, is
closed to the public, admission will be
restricted to authorized persons who
shall register upon entry and exit, and
shall, when requested, display govern-
ment or other identifying credentials
to the guards, security staff, or other
authorized individuals. Failure to com-
ply with such a request is a violation of
these regulations.

§ 25.4 Preservation of property.
The improper disposal of rubbish in

the GAO Building or on its grounds,
the willful destruction of or damage to
the GAO Building or to its grounds or
fixtures, the theft of property, the cre-
ation of any hazard to persons or
things in the GAO Building or on its
grounds, the throwing of articles of
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any kind from or at the GAO Building,
or the climbing on any part of the GAO
Building, is prohibited.

§ 25.5 Conformity with signs and direc-
tions.

Persons in the GAO Building or on its
grounds shall at all times comply with
official signs of a prohibitory, regu-
latory, or directory nature and with
the direction of the guards, security
staff, or other authorized individuals.

§ 25.6 Disturbances.
Loitering, disorderly conduct, or

other conduct in the GAO Building or
on its grounds which creates loud or
unusual noise or a nuisance; which un-
reasonably obstructs the usual use of
entrances, foyers, lobbies, corridors, of-
fices, elevators, escalators, stairways,
or parking areas; which otherwise im-
pedes or disrupts the performance of of-
ficial duties by government employees;
or which prevents the general public
from obtaining the administrative
services provided in the GAO Building
in a timely manner, is prohibited.

§ 25.7 Gambling.
Participating in games for money or

other personal property or operating
gambling devices, conducting a lottery
or pool, or selling or purchasing num-
bers tickets in the GAO Building or on
its grounds is prohibited. This prohibi-
tion shall not apply to the vending or
exchange of chances by licensed blind
operators of vending facilities for any
lottery set forth in a law of the Dis-
trict of Columbia and conducted by the
District of Columbia and authorized by
section 2(a)(5) of the Randolph-
Sheppard Act (20 U.S.C. 107, et seq.).

§ 25.8 Alcoholic beverages and narcot-
ics.

Operating a motor vehicle while in
the GAO Building, its grounds or on its
entry ramps by a person under the in-
fluence of alcoholic beverages, narcotic
drugs, hallucinogens, marijuana, bar-
biturates, or amphetamines is prohib-
ited. It is prohibited for anyone to
enter or be in the GAO Building or to
be on its grounds while under the influ-
ence of, or using, possessing, selling or
distributing any narcotic drug,
hallucinogen, marijuana, barbiturate,

or amphetamine. This prohibition shall
not apply in cases where the drug is
being used as prescribed for a patient
by a licensed physician. It is prohibited
for anyone to enter the GAO Building
or its grounds, or be on the premises
while under the influence of alcoholic
beverages. The use of alcoholic bev-
erages in the GAO Building is prohib-
ited except when specifically author-
ized by the Comptroller General or his
designee for a particular event. The
Comptroller General or his designee
shall be advised of such events and
shall inform the guards and other secu-
rity staff of the time and precise loca-
tions of these events.

§ 25.9 Soliciting, vending, and debt col-
lection.

Soliciting alms, commercial or polit-
ical soliciting, and vending of all
kinds, displaying or distributing com-
mercial advertising, or collecting pri-
vate debts in the GAO Building is pro-
hibited. This rule does not apply to:

(a) National or local drives for funds
for welfare, health, or other purposes
as authorized by the ‘‘Manual on Fund
Raising Within the Federal Service,’’
issued by the U.S. Office of Personnel
Management;

(b) Concessions or personal notices
posted by employees on authorized bul-
letin boards;

(c) Solicitation of labor organization
membership or dues authorized by oc-
cupant agencies under the Civil Service
Reform Act of 1978 (Pub. L. 95–454) or
the General Accounting Office Person-
nel Act of 1980, Public Law 96–191 (31
U.S.C. sec. 732(e));

(d) Occupants of space leased for
commercial purposes, or made avail-
able for cultural, educational, or rec-
reational use under section 1 of Public
Law 100–545, October 28, 1988, 102 Stat.
2727, 2728 (31 U.S.C. 782).

§ 25.10 Posting and distributing mate-
rials.

Posting or affixing materials, such as
pamphlets, handbills or flyers, on bul-
letin boards or elsewhere in the GAO
Building or on its grounds is prohib-
ited, except as authorized by these
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rules and regulations or when such dis-
plays are conducted as part of author-
ized government activities. Distribu-
tion of materials, such as pamphlets,
handbills or flyers is prohibited, unless
conducted as part of authorized govern-
ment activities. Any person or organi-
zation proposing to post or distribute
materials in any part of the GAO
Building or on its grounds shall first
obtain a permit from the Comptroller
General or his designee and shall con-
duct the posting or distribution in ac-
cordance with the guidelines provided
by the Comptroller General or his des-
ignee. Failure to comply with those
guidelines is a violation of these regu-
lations.

§ 25.11 Photographs for news, advertis-
ing, or commercial purposes.

Photographs may be taken in the
GAO Building only with the approval
or authorization of the Comptroller
General or his designee.

§ 25.12 Dogs and other animals.

Dogs and other animals, except see-
ing eye dogs or other guide dogs, shall
not be brought into the GAO Building
or on its grounds for other than official
purposes.

§ 25.13 Vehicular and pedestrian traf-
fic.

(a) Drivers of all vehicles entering,
leaving or while on GAO property or in
the GAO Building shall drive in a care-
ful and safe manner at all times and
shall comply with all posted traffic
signs and with the signals and direc-
tions of the guards, security staff, or
other authorized individuals;

(b) The blocking of entrances, drive-
ways, walks, loading platforms or fire
hydrants on GAO property is prohib-
ited; and

(c) Except in emergencies, parking on
GAO property or in the GAO Building
is not allowed without a permit. Park-
ing in unauthorized locations or in lo-
cations reserved for other persons, or
parking contrary to the direction of
posted signs or instructions of guards
is prohibited. Vehicles parked in viola-
tion of posted restrictions or warning
signs shall be subject to removal at the
owners’ risk and expense.

(d) The Comptroller General or his
designee may supplement this para-
graph from time to time by issuing and
posting such specific traffic directives
as may be required. When issued and
posted, such directives shall have the
same force and effect as if made a part
hereof. Proof that a motor vehicle was
parked in violation of these regulations
or directives may be taken as prima
facie evidence that the registered
owner was responsible for the viola-
tion.

§ 25.14 Weapons and explosives.

No person while entering or in the
GAO Building or on its grounds shall
carry or possess firearms, other dan-
gerous or deadly weapons, explosives or
items intended to be used to fabricate
an explosive or incendiary device, ei-
ther openly or concealed, except for of-
ficial purposes.

§ 25.15 Nondiscrimination.

There shall be no discrimination by
segregation or otherwise against any
person or persons because of race,
creed, sex, color, or national origin in
furnishing or by refusing to furnish the
use of any facility of a public nature,
including all services, privileges, ac-
commodations and activities provided
in the GAO Building.

§ 25.16 Penalties.

Whoever shall be found guilty of vio-
lating any rule or regulation governing
the GAO Building is subject to a fine of
not more than $500, or imprisonment
for not more than 6 months, or both.
Nothing in these rules and regulations
shall be construed to abrogate any
other Federal laws applicable to the
GAO Building.

PART 27—GENERAL ACCOUNTING
OFFICE PERSONNEL APPEALS
BOARD; ORGANIZATION

Sec.
27.1 The Board.
27.2 The Chair, Vice Chair.
27.3 The General Counsel.

AUTHORITY: 31 U.S.C. 753.

SOURCE: 58 FR 61992, Nov. 23, 1993, unless
otherwise noted.
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§ 27.1 The Board.
The General Accounting Office Per-

sonnel Appeals Board, hereinafter the
Board, is composed of five members ap-
pointed by the Comptroller General, in
accordance with the provisions of 31
U.S.C. 751. The Board may designate a
panel of its members or an individual
Board member to take any action with-
in the scope of the Board’s authority,
subject to later reconsideration by the
Board.

§ 27.2 The Chair, Vice Chair.
The members of the Board shall se-

lect from among its membership a
Chairperson, hereinafter the Chair,
who shall serve as the chief executive
and administrative officer of the
Board. The Members of the Board may
select from among its membership a
Vice Chairperson, hereinafter the Vice
Chair, who shall serve in the absence of
the Chair and in other matters dele-
gated by the Chair.

§ 27.3 The General Counsel.
The Chair shall select an individual

and the Comptroller General shall ap-
point the individual selected by the
Chair to serve as the General Counsel
of the Board. The General Counsel, at
the request of the Board, shall inves-
tigate matters under the jurisdiction of
the Board, and otherwise assist the
Board in carrying out its functions, un-
less to do so would create a conflict of
interest for the General Counsel.

PART 28—GENERAL ACCOUNTING
OFFICE PERSONNEL APPEALS
BOARD; PROCEDURES APPLICA-
BLE TO CLAIMS CONCERNING
EMPLOYMENT PRACTICES AT THE
GENERAL ACCOUNTING OFFICE

Subpart A—Purpose, General Definitions,
and Jurisdiction

Sec.
28.1 Purpose and scope.
28.2 Jurisdiction.
28.3 General definitions.
28.4 Computation of time.

Subpart B—Procedures

28.8 Informal procedural advice.
28.9 Procedures; general.
28.10 Notice of appeal rights.

28.11 Filing a charge with the General
Counsel.

28.12 General Counsel procedures.
28.13 Special procedure for Reduction in

Force.

HEARING PROCEDURES FOR CASES BEFORE THE
BOARD—GENERAL

28.15 Scope and policy.
28.16 Revocation, amendment or waiver of

rules.
28.17 Internal appeals of Board employees.
28.18 Filing a petition for review with the

Board.
28.19 Content of response by charged party.
28.20 Number of pleadings, service and re-

sponse.
28.21 Prehearing procedures and motions

practice.
28.22 Administrative judges.
28.23 Disqualification of administrative

judges.
28.24 Sanctions.

PARTIES, PRACTITIONERS AND WITNESSES

28.25 Representation.
28.26 Witness fees.
28.27 Intervenors.
28.28 Substitution.
28.29 Consolidation or joinder.

DISCOVERY

28.40 Statement of purpose.
28.41 Explanation, scope and methods.
28.42 Discovery procedures and protective

orders.
28.43 Compelling discovery.
28.44 Taking of depositions.
28.45 Admissions of facts and genuineness of

documents.

SUBPOENAS

28.46 Motion for subpoena.
28.47 Motion to quash.
28.48 Service.
28.49 Return of service.
28.50 Enforcement.

HEARINGS

28.55 Scheduling the hearing.
28.56 Hearing procedures, conduct and cop-

ies of exhibits.
28.57 Public hearings.
28.58 Transcript.
28.59 Official record.
28.60 Briefs.
28.61 Burden and degree of proof.
28.62 Closing the record.

EVIDENCE

28.65 Service of documents.
28.66 Admissibility.
28.67 Production of statements.
28.68 Stipulations.
28.69 Judicial notice.
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INTERLOCULTORY APPEALS

28.80 Explanation.
28.81 Procedures and criteria for certifi-

cation.

BOARD DECISIONS, ATTORNEY’S FEES AND

JUDICIAL REVIEW

28.86 Board procedures; recommended deci-
sions.

28.87 Board procedures; initial decisions.
28.88 Board procedures; enforcement.
28.89 Attorney’s fees and costs.
28.90 Board procedures; judicial review.

Subpart C—Oversight Procedures

28.91 General.
28.92 Oversight of GAO EEO program.

Subpart D—Special Procedures; Equal
Employment Opportunity (EEO) Cases

28.95 Purpose and scope.
28.96 Applicability of general procedures.
28.97 Class actions in EEO cases.
28.98 Individual charges in EEO cases.
28.99 Petitions for review to the Board in

EEO cases.
28.100 [Reserved]
28.101 Termination of Board proceedings

when suit is filed in Federal District
Court.

Subpart E—Special Procedures;
Representation Proceedings

28.110 Purpose.
28.111 Scope.
28.112 Who may file petitions.
28.113 Contents of representation petitions.
28.114 Pre-investigation proceedings.
28.115 Processing petitions.
28.116 Conduct of elections.

Subpart F—Special Procedures; Unfair
Labor Practices

28.120 Authority of the Board.
28.121 Unfair labor practices; Board proce-

dures.
28.122 Negotiability issues; compelling need.
28.123 Standards of conduct for labor orga-

nizations.
28.124 Review of arbitration awards.

Subpart G—Corrective Action, Disciplinary
and Stay Proceedings

28.130 General authority.
28.131 Corrective action proceedings.
28.132 Disciplinary proceedings.
28.133 Stay proceedings.

Subpart H—Appeals by Members of the
Senior Executive Service

28.140 Personnel actions involving SES
members.

28.141 Performance based actions.

Subpart I—Ex Parte Communications

28.145 Policy.
28.146 Explanation and definitions.
28.147 Prohibited communications.
28.148 Reporting of communications.
28.149 Sanctions.

Subpart J—Statements of Policy or
Guidance

28.155 Statement of policy or guidance.

AUTHORITY: 31 U.S.C. 753.

SOURCE: 58 FR 61992, Nov. 23, 1993, unless
otherwise noted.

Subpart A—Purpose, General
Definitions, and Jurisdiction

§ 28.1 Purpose and scope.
(a) The regulations in this part im-

plement the Board’s authority with re-
spect to employment practices within
the General Accounting Office (GAO),
pursuant to the General Accounting
Office Personnel Act of 1980, 31 U.S.C.
751–755. Regulations implementing the
Board’s authority with respect to em-
ployment practices within the Archi-
tect of the Capitol, pursuant to the Ar-
chitect of the Capitol Human Re-
sources Act, Public Law 103–283, sec.
312, 108 Stat. 1443 (July 22, 1994), appear
in 4 CFR part 29.

(b) The purpose of the rules in this
part is to establish the procedures to
be followed:

(1) By the GAO, in its dealings with
the Board;

(2) By employees of the GAO or appli-
cants for employment with the GAO, or
by groups or organizations claiming to
be affected adversely by the operations
of the GAO personnel system;

(3) By employees or organizations pe-
titioning for protection of rights or ex-
tension of benefits granted to them
under Subchapters III and IV of Chap-
ter 7 of Title 31, U.S.C.; and

(4) By the Board, in carrying out its
responsibilities under Subchapters III
and IV of Chapter 7 of Title 31, U.S.C.

(c) The scope of the Board’s oper-
ations encompasses the investigation
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and, where necessary, adjudication of
cases arising under 31 U.S.C. 753. In ad-
dition, the Board has authority for
oversight of the equal employment op-
portunity program at GAO. This in-
cludes the review of policies and eval-
uation of operations as they relate to
EEO objectives and, where necessary,
the ordering of corrective action for
violation of or inconsistencies with
equal employment opportunity laws.

(d) In considering any procedural
matter not specifically addressed in
these rules, the Board will be guided,
but not bound, by the Federal Rules of
Civil Procedure.

[59 FR 59105, Nov. 16, 1994]

§ 28.2 Jurisdiction.
(a) The Board has jurisdiction to hear

and decide the following actions
brought by the General Counsel:

(1) Proceedings in which the General
Counsel seeks to stay a personnel ac-
tion based upon an alleged prohibited
personnel practice that has occurred or
is about to occur;

(2) Proceedings in which the General
Counsel seeks corrective action for an
alleged prohibited personnel practice;
and

(3) Proceedings in which the General
Counsel seeks discipline for a GAO em-
ployee who has allegedly committed a
prohibited personnel practice or who
has engaged in prohibited political ac-
tivity.

(b) The Board has jurisdiction to hear
any action brought by any person or
group of persons in the following sub-
ject areas:

(1) An officer or employee appeal in-
volving a removal, suspension for more
than 14 days, reduction in grade or pay,
or furlough of not more than 30 days;

(2) A prohibited personnel practice
under 31 U.S.C. 732(b)(2);

(3) A decision of an appropriate unit
of employees for collective bargaining;

(4) An election or certification of a
collective bargaining representative;

(5) A matter appealable to the Board
under the labor-management relations
program under 31 U.S.C. 732(e), includ-
ing an unfair labor practice under 31
U.S.C. 732(e)(1);

(6) An action involving discrimina-
tion prohibited under 31 U.S.C. 732(f)(1);
and

(7) An issue about GAO personnel
which the Comptroller General by reg-
ulation decides the Board shall resolve.

(c) Special jurisdictional rules where
matters are covered by a negotiated griev-
ance procedure. If a GAO employee is
covered by a collective bargaining
agreement containing a negotiated
grievance procedure that permits the
employee to grieve matters that would
otherwise be appealable to the Board,
the following special rules apply:

(1) Matters involving discrimination,
performance-based reduction in grade
or removal, or adverse action. If the
negotiated grievance procedure per-
mits the employee to grieve matters
involving prohibited discrimination (as
defined in § 28.95), performance-based
reduction in grade or removal (as de-
scribed in 5 U.S.C. 4303) or an adverse
action (as described in 5 U.S.C. 7512),
then the employee may elect to raise
the matter either under the negotiated
grievance procedure or under the
Board’s procedures, but not both. The
employee will be deemed to have elect-
ed the Board’s procedures if the em-
ployee files a timely charge with the
Board’s General Counsel or files a
timely written EEO complaint with
GAO before filing a timely written
grievance.

(2) Other matters. If the negotiated
grievance procedure permits the em-
ployee to grieve any matters which
would otherwise be appealable to the
Board, other than those listed in para-
graph (c)(1) of this section, then those
matters may only be raised under the
negotiated grievance procedure and not
before the Board.

(3) Board review of final decisions
from the negotiated grievance proce-
dure involving discrimination. If an
employee elects to pursue a matter in-
volving prohibited discrimination (as
defined in § 28.95) through the nego-
tiated grievance procedure, the em-
ployee may ask the Board to review
the final decision of the negotiated
grievance procedure as it relates to the
issue of discrimination. A petition
seeking such review shall be filed with
the Clerk of the Board within 20 days
of receipt of the final decision of the
negotiated grievance procedure. The
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Board will not review any final deci-
sions of the negotiated grievance pro-
cedure other than those where prohib-
ited discrimination was raised as an
issue in the grievance.

§ 28.3 General definitions.
In this part—
Administrative judge means any indi-

vidual designated by the Board to pre-
side over a hearing conducted on mat-
ters within its jurisdiction. An admin-
istrative judge may be a member of the
Board, an employee of the Board, or
any individual qualified by experience
or training to conduct a hearing who is
appointed to do so by the Board. When
a panel of members or the full Board is
hearing a case, the Chair shall des-
ignate one of the members to exercise
the responsibilities of the administra-
tive judge in the proceedings.

Board means the General Accounting
Office Personnel Appeals Board as es-
tablished by 31 U.S.C. 751.

Charge means any request filed with
the PAB General Counsel on any mat-
ters within the jurisdiction of the
Board, under the provisions of Sub-
chapter IV of Chapter 7 of Title 31,
United States Code.

Charging Party means any person fil-
ing a charge with the General Counsel
for investigation.

Comptroller General means the Comp-
troller General of the United States.

Days means calendar days.
Exceptions to the Recommended Deci-

sion means a request filed by a party
with the Board that objects to the find-
ings and/or conclusions of a rec-
ommended decision.

GAO means the General Accounting
Office.

General Counsel means the General
Counsel of the Board, as provided for
under 31 U.S.C. 752.

Initial Decision means the adjudica-
tory statement of a case that is issued
by an administrative judge who is a
member of the Board.

Person means an employee, an appli-
cant for employment, a former em-
ployee, a labor organization or the
GAO.

Petition for Review means any request
filed with the Board for action to be
taken on matters within the jurisdic-
tion of the Board, under the provisions

of Subchapter IV of Chapter 7 of Title
31, United States Code.

Petitioner means any person filing a
petition for review for Board consider-
ation.

Pleading means a document that ini-
tiates a cause of action before the
Board, responds to a cause of action,
amends a cause of action, responds to
an amended cause of action, requests
reconsideration of a decision, responds
to a request for reconsideration of a
recommended decision or responds to
such a request.

Recommended Decision means the ad-
judicatory statement of a case that is
issued by an administrative judge who
is not a member of the Board at the
time of the decision.

Request for Reconsideration means a
request, filed with the administrative
judge who rendered the initial decision,
to reconsider that decision in whole or
part.

Request for Review means a request
filed with the full Board for review of
an initial decision.

Solicitor means the attorney ap-
pointed by the Board to provide advice
and assistance to the Board in carrying
out its adjudicatory functions and to
otherwise provide assistance as di-
rected by the Board.

§ 28.4 Computation of time.
(a) To compute the number of days

for filing under these rules, the first
day shall be the day after the event
from which the time period begins to
run and the last day for filing shall be
included in the computation. When the
last day falls on a Saturday, Sunday or
federal government holiday, then the
filing deadline will be the next regular
federal government workday.

(b) Whenever a party has the right or
is required to do some act within a pre-
scribed period after the service of a no-
tice or other paper upon him or her and
the notice or paper is served by mail,
five (5) days shall be added to the pre-
scribed period. Only two (2) days shall
be added when a document is served by
express mail or other form of expedited
delivery.

(c) Except as otherwise provided by
law, whenever an act is required or al-
lowed to be done at or within a speci-
fied period of time, the time fixed or
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the period of time prescribed may for
good cause be extended or shortened by
the Board or administrative judge.

Subpart B—Procedures

§ 28.8 Informal procedural advice.

(a) Persons may seek informal advice
on all aspects of the Board’s procedures
by contacting the Board’s Solicitor,
the Board’s General Counsel or the
Clerk of the Board.

(b) Informal procedural advice will be
supplied within the limits of available
time and staff.

§ 28.9 Procedures; general.

(a) The procedures described in this
subpart are generally applicable to the
processing of all matters presented for
consideration by the Board. Where spe-
cial procedures are to be followed, they
will be prescribed in those subsequent
subparts to which they are particularly
applicable.

(b) No pleading, motion or supporting
memorandum filed with the Board
shall exceed 60 pages, exclusive of at-
tachments. The Board or the adminis-
trative judge may waive this limita-
tion for good cause shown. Pleadings,
motions and supporting memoranda,
and attachments thereto, shall be on
standard letter-size paper (81⁄2x11).

§ 28.10 Notice of appeal rights.

(a) The GAO shall be responsible for
ensuring that employees are routinely
advised of their appeal rights to the
Board and that employees who are the
object of an adverse or performance-
based action are, at the time of the ac-
tion, adequately advised of their appeal
rights to the Board. The notice in ad-
verse or performance-based actions
must be accompanied by proof of serv-
ice.

(b) The notice in adverse or perform-
ance-based actions shall include:

(1) Time limits for appealing to the
Board and the address of the Board;

(2) A copy of the Board’s regulations;
and

(3) Notice of the right to representa-
tion, and the availability of a hearing
before the Board where factual issues
are in dispute.

§ 28.11 Filing a charge with the Gen-
eral Counsel.

(a) Who may file. (1) Any person
claiming to be affected adversely by
GAO action or inaction which is within
the Board’s jurisdiction under Sub-
chapter IV of Chapter 7 of Title 31,
United States Code, may file a charge
with the General Counsel.

(2) Non-EEO class actions. One or
more persons may file a charge as rep-
resentative of a class in any matter
within the Board’s jurisdiction. See
§ 28.97 for EEO class actions.

(3) Unfair labor practice proceedings.
Any person may file a charge alleging
that the GAO or a labor organization
has engaged or is engaging in an unfair
labor practice. (The types of allega-
tions which may be included in an un-
fair labor practice charge are discussed
at § 28.121(a)).

(b) When to file. (1) Charges relating
to adverse and performance-based ac-
tions must be filed within 30 days after
the effective date of the action.

(2) Charges relating to other person-
nel actions must be filed within 30 days
after the effective date of the action or
30 days after the charging party knew
or should have known of the action.

(3) Charges which include an allega-
tion of prohibited discrimination shall
be filed in accordance with the special
rules set forth in § 28.98.

(4) Charges relating to continuing
violations may be filed at any time.

(c) How to file. Charges may be filed
with the General Counsel in person or
by mail. Please note that the address
to be used differs for the two kinds of
filing.

(1) Filing in person: A charge may be
filed in person at the Office of the Gen-
eral Counsel, Suite 580, Union Center
Plaza II, 820 First Street, NE., Wash-
ington, DC.

(2) Filing by mail: A charge may be
filed by mail addressed to the General
Counsel, Personnel Appeals Board,
Suite 580, Union Center Plaza II, 441 G
Street, NW., Washington, DC 20548.
When filed by mail, the postmark shall
be the date of filing for all submissions
to the General Counsel.

(d) What to file. The charging party
should include in any charge the fol-
lowing information:
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(1) Name of the charging party or a
clear description of the group or class
of persons on whose behalf the charge
is being filed;

(2) The names and titles of persons, if
any, responsible for actions the charg-
ing party wishes to have the General
Counsel review;

(3) The actions complained about, in-
cluding dates, reasons given, and inter-
nal appeals taken;

(4) The charging party’s reasons for
believing the actions to be improper;

(5) Remedies sought by the charging
party;

(6) Name and address of the rep-
resentative, if any, who will act for the
charging party in any further stages of
the matter; and

(7) Signature of the charging party or
the charging party’s representative.

(e) The General Counsel shall not
represent a petitioner when the only
issue is attorney fees. When attorney
fees are the only issue raised in a
charge to the General Counsel, the
General Counsel shall transmit the
charge to the Board for processing
under §§ 28.18 through 28.88 as a petition
for review.

[58 FR 61992, Nov. 23, 1993, as amended at 59
FR 59106, Nov. 16, 1994; 61 FR 36810, July 15,
1996]

§ 28.12 General Counsel procedures.

(a) The General Counsel shall serve
on the GAO or other charged party a
copy of the charge, investigate the
matters raised in a charge, refine the
issues where appropriate, and attempt
to settle all matters at issue.

(b) The General Counsel’s investiga-
tion may include gathering informa-
tion from the GAO or other charged
party, and interviewing and taking
statements from witnesses. Employees
of GAO who are requested by the Gen-
eral Counsel to participate in any in-
vestigation under these Rules shall be
on official time.

(c) Following the investigation, the
General Counsel shall provide the
charging party with a Right to Appeal
Letter. Accompanying this letter will
be a statement of the General Counsel
advising the charging party of the re-
sults of the investigation. This state-
ment of the General Counsel is not sub-

ject to discovery and may not be intro-
duced into evidence before the Board.

(d) If, following the investigation, the
General Counsel determines that there
are not reasonable grounds to believe
that the charging party’s rights under
Subchapters III and IV of Chapter 7 of
Title 31, United States Code, have been
violated, then the General Counsel
shall not represent the charging party.
If the General Counsel determines that
there are reasonable grounds to believe
that the charging party’s rights under
Subchapters III and IV of Chapter 7 of
Title 31, United States Code, have been
violated, then the General Counsel
shall represent the charging party, un-
less the charging party elects not to be
represented by the General Counsel.
Any charging party may represent him
or herself or obtain other representa-
tion.

(e) When the charging party elects to
be represented by the General Counsel,
the General Counsel is to direct the
representation in the charging party’s
case. The charging party may also re-
tain a private representative in such
cases. However, the role of a private
representative is limited to assisting
the General Counsel as the General
Counsel determines to be appropriate.

(f) When the General Counsel is not
participating in a case, the General
Counsel may request permission to in-
tervene with regard to any issue in
which the General Counsel finds a sig-
nificant public interest with respect to
the preservation of the merit system.

§ 28.13 Special procedure for Reduc-
tion in Force.

In the event of a Reduction in Force
resulting in an individual’s separation
from employment, an aggrieved em-
ployee may choose to file an appeal di-
rectly with the Personnel Appeals
Board, without first filing the charge
with the PAB’s Office of General Coun-
sel pursuant to § 28.11. This option is
available to individuals raising dis-
crimination issues in connection with a
RIF action. Pursuant to § 28.98, such in-
dividuals need not file a complaint
with GAO’s Civil Rights Office before
pursuing a RIF challenge alleging dis-
crimination, either by filing directly
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with the PAB or by filing a charge with
the PAB’s Office of General Counsel.

[61 FR 36810, July 15, 1996]

HEARING PROCEDURES FOR CASES
BEFORE THE BOARD—GENERAL

§ 28.15 Scope and policy.
The rules in this subpart apply to ac-

tions brought by any person, except as
otherwise provided in § 28.17 (concern-
ing internal appeals of Board employ-
ees). These rules also apply to actions
brought by the General Counsel, except
as otherwise provided in subpart G
(concerning corrective action, discipli-
nary and stay proceedings). It is the
policy of the Board that these rules
shall be applied in a manner which ex-
pedites the processing of each case, but
with due regard to the rights of all par-
ties.

§ 28.16 Revocation, amendment or
waiver of rules.

(a) The Board may revoke or amend
these regulations by publishing pro-
posed changes within GAO and provid-
ing for a comment period of not less
than 30 days. Following the comment
period, any changes to the rules are
final once they are published in the
FEDERAL REGISTER. Notice of publica-
tion in the FEDERAL REGISTER must be
published throughout GAO.

(b) An administrative judge or the
Board may waive a Board regulation in
an individual case for good cause
shown if application of the regulation
is not required by statute.

§ 28.17 Internal appeals of Board em-
ployees.

(a) The provisions of the GAO Per-
sonnel Act, its implementing regula-
tions, and the Board’s procedural rules
apply in the same manner to employees
of the Board as they do to other GAO
employees, with the following excep-
tions.

(1) The General Counsel serves at the
pleasure of the Chair. The General
Counsel may not bring any complaint
or charge concerning his or her own
employment except to allege that he or
she has been the victim of prohibited
discrimination or a prohibited person-
nel practice as defined in 31 U.S.C. 732
(b)(2) or (f)(1).

(2) When an employee of the Board
believes that he or she has been denied
his or her right to equal employment
opportunity, the employee shall con-
sult either with the Solicitor or with
the General Counsel and seek advice on
filing an EEO complaint. If the matter
cannot be resolved within 10 days, the
Solicitor or General Counsel shall no-
tify the employee of his or her right to
file an EEO complaint. The employee
shall have 20 days from service of this
notice to file an EEO complaint with
the General Counsel. Upon receipt of
an EEO complaint, the General Counsel
shall arrange for processing in accord-
ance with paragraph (b) of this section.
If the EEO allegations involve chal-
lenge to a RIF-based separation, the
employee may choose to expedite the
procedures by filing a charge directly
with the Board.

(3) When an employee of the Board
wishes to raise any other issue that
would be subject to the Board’s juris-
diction, the employee shall file a
charge with the General Counsel and
the General Counsel shall arrange for
processing in accordance with para-
graph (b) of this section. If the chal-
lenged action is a RIF-based separation
from employment, the employee may
choose to expedite the procedures by
filing a charge directly with the Board.

(b) The responsibilities and functions
of the Board’s General Counsel will be
assumed by an attorney who is not a
current or former employee of the
Board or the GAO. The services of that
attorney, who shall be knowledgeable
in federal personnel matters, will be
paid for by the Board. The attorney
will be selected by an impartial body as
described below.

(1) If agreed to by the Special Coun-
sel of the Merit Systems Protection
Board (MSPB) (or the EEOC, as appro-
priate), that body will appoint and de-
tail a person from among its attorneys
to perform the functions of the General
Counsel.

(2) If the MSPB Special Counsel (or
the EEOC) does not agree to such a
procedure, an appointment of an attor-
ney will be sought from the Federal
Mediation and Conciliation Service
(FMCS).

(3) In any event, whoever is so ap-
pointed shall possess all of the powers
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and authority possessed by the General
Counsel in employee appeal cases.

(c) The adjudication responsibilities
and functions of the Board will be as-
sumed by a person who is not a current
or former employee of the Board or the
GAO. The services of that person, who
shall be knowledgeable in federal per-
sonnel matters, will be paid for by the
Board. The person will be selected by
an impartial body as described below.

(1) If agreed to by the MSPB (or the
EEOC, as appropriate), that body will
appoint and detail one of its adminis-
trative law judges (ALJ) or administra-
tive judges (AJ) to perform the Board’s
adjudicative functions.

(2) If the MSPB (or the EEOC) does
not agree to such a procedure, an ap-
pointment of an arbitrator will be
sought from the FMCS.

(3) In any event, whoever is so ap-
pointed shall possess all of the powers
and authority possessed by the Board
in employee appeals cases. The deci-
sion of the administrative law judge,
administrative judge or arbitrator
shall be a final decision of the Board,
in the same manner as if rendered by
the Board under § 28.86(e). The proce-
dure for judicial review of the decision
shall be the same as that described in
§ 28.90.

(d) Any employee of the Board (other
than the General Counsel) who believes
that he or she is aggrieved by any per-
sonnel matter that is not reviewable by
the Board under 31 U.S.C. 753(a) may
file a grievance as follows:

(1) Informal Step. The employee must
discuss the complained of incident with
his or her supervisor as soon as pos-
sible after the complained of incident.

(2) Step 1. If the supervisor is unable
to resolve the matter informally to the
satisfaction of the employee, then the
employee may file a formal grievance
with the supervisor. The formal griev-
ance must be filed by the employee
with the supervisor within 20 days after
the complained of incident. The super-
visor must respond to the employee in
writing within 10 days.

(3) Step 2. (i) If the employee is not
satisfied with the supervisor’s re-
sponse, the employee has 10 days in
which to appeal to the Chair. In this
appeal, the employee must forward to
the Chair the formal grievance, the su-

pervisor’s response and a brief state-
ment from the employee explaining
why the supervisor’s response is not
satisfactory.

(ii) The Chair or another member
designated by the Chair, shall meet
with the employee and discuss the mat-
ter of concern within 10 days after
service of the step 2 appeal. The Chair
or designee shall issue a written resolu-
tion of the grievance.

(4) Step 3. Within 10 days after service
of the Chair’s resolution or within 60
days after initiating step 2, whichever
occurs first, the employee may request
that the full Board review the griev-
ance. The decision of the full Board is
the final decision in the matter.

[58 FR 61992, Nov. 23, 1993, as amended at 59
FR 59106, Nov. 16, 1994; 61 FR 36810, July 15,
1996]

§ 28.18 Filing a petition for review
with the Board.

(a) Who may file. Any person who has
received a Right to Appeal Letter from
the Office of General Counsel and who
is claiming to be affected adversely by
GAO action or inaction which is within
the Board’s jurisdiction under Sub-
chapter IV of Chapter 7 of Title 31,
United States Code, may file a petition
for review. A petition for review may
also be filed by any person who has re-
ceived a Right to Appeal Letter from
the Office of General Counsel and who
is alleging that the GAO or a labor or-
ganization engaged or is engaging in an
unfair labor practice. A person whose
employment was terminated as a result
of a Reduction in Force may choose to
file an appeal of that action directly
with the Personnel Appeals Board,
without first filing with the Board’s Of-
fice of General Counsel.

(b) When to file. Petitions for review
must be filed within 30 days after serv-
ice upon the charging party of the
Right to Appeal Letter from the Office
of General Counsel. In the case of a
person whose action involves a chal-
lenge to a separation based upon a Re-
duction in Force, and who chooses to
bypass the Office of General Counsel of
the Board, the appeal must be filed
with the Clerk of the Board within 30
days after the effective date of the RIF
action.
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(c) How to file. Petitions may be filed
in person or by mail. Please note that
the address to be used differs for the
two kinds of filing.

(1) Filing in person: A petition may be
filed in person at the office of the
Board, Suite 560, Union Center Plaza II,
820 First Street NE., Washington, DC.

(2) Filing by mail: A petition may be
filed by mail addressed to the Person-
nel Appeals Board, Suite 560, Union
Center Plaza II, 441 G Street NW.,
Washington, DC 20548. When filed by
mail, the postmark shall be the date of
filing for all submissions to the Board.

(d) What to file. The petition for re-
view shall include the following infor-
mation:

(1) Name of the petitioner or a clear
description of the group or class of per-
sons on whose behalf the petition is
being filed;

(2) The names and titles of persons, if
any, responsible for actions the peti-
tioner wishes to have the Board review;

(3) The actions being complained
about, including dates, reasons given
and internal appeals taken;

(4) Petitioner’s reasons for believing
the actions to be improper;

(5) Remedies sought by the peti-
tioner;

(6) Name and address of the rep-
resentative, if any, who will act for the
petitioner in any further stages of the
matter; and

(7) Signature of the petitioner or pe-
titioner’s representative.

(e) Failure to raise a claim or defense
in the petition for review shall not bar
its submission later unless to do so
would prejudice the rights of the other
parties or unduly delay the proceed-
ings.

(f) Non-EEO class actions. One or more
persons may file a petition for review
as representatives of a class in any
matter within the Board’s jurisdiction.
For the purpose of determining wheth-
er it is appropriate to treat an appeal
as a class action, the administrative
judge will be guided, but not con-
trolled, by the applicable provisions of
the Federal Rules of Civil Procedure.
See § 28.97 for EEO class actions.

[58 FR 61992, Nov. 23, 1993, as amended at 59
FR 59106, Nov. 16, 1994; 61 FR 9090, Mar. 7,
1996; 61 FR 36810, July 15, 1996]

§ 28.19 Content of response by charged
party.

(a) Within 20 days after service of a
copy of a petition for review, the GAO
or other charged party shall file a re-
sponse containing at least the follow-
ing:

(1) A statement of the position of the
charged party on each of the issues
raised by the petitioner, including ad-
missions, denials or explanations of
each allegation made in the petition
and any other defenses to the petition.

(2) Designation of, and signature by,
the representative authorized to act for
the charged party in the matter.

(b) Failure to raise a claim or defense
in the response shall not bar its sub-
mission later unless to do so would
prejudice the rights of the other par-
ties or unduly delay the proceedings.

§ 28.20 Number of Pleadings, service
and response.

(a) Number. One original and seven
copies of all pleadings (see definition in
§ 28.3) must be filed with the Board.
However, when before a single adminis-
trative judge, one original and three
copies will be adequate unless informed
otherwise.

(b) Service. (1) Service by the Board.
The Board will serve copies of a peti-
tion for review upon the parties to the
proceeding by mail. The Board will at-
tach a service list indicating the names
and addresses of the parties to the pro-
ceeding or their designated representa-
tives. The Board will not serve copies
of any pleadings, motions, or other
submissions by the parties after the
initial petition for review.

(2) Service by the parties. The parties
shall serve on each other one copy of
all pleadings other than the initial pe-
tition for review. Service shall be made
by mailing or by delivering personally
a copy of the pleading to each party on
the service list previously provided by
the Board. Each pleading must be ac-
companied by a certificate of service
specifying how and when service was
made. It shall be the duty of all parties
to notify the Board and one another in
writing of any changes in the names or
addresses on the service list.

(c) Time limitations for response to
pleadings. Unless otherwise specified by
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the administrative judge or this sub-
part, a party shall file a response to a
pleading within 20 days of the service
of that pleading upon the party.

(d) Size limitations are set forth at
§ 28.9(b).

§ 28.21 Prehearing procedures and mo-
tions practice.

(a) Amendments to petitions. The
Board, at its discretion, may allow
amendments to a petition for review as
long as all persons who are parties to
the proceeding have adequate notice to
prepare for the new allegations and if
to do so would not prejudice the rights
of the other parties or unduly delay the
proceedings.

(b) Motions practice. When an action
is before an administrative judge, mo-
tions of the parties shall be filed with
the administrative judge and shall be
in writing except for oral motions
made during the hearing. An original
and 3 copies of written motions shall be
filed with the administrative judge.
When an action is before the full
Board, an original and 7 copies of any
motion shall be filed with the Board.
Copies shall be served simultaneously
upon the other parties to the proceed-
ing. An original and 3 copies of re-
sponses in opposition to written mo-
tions must be filed with the adminis-
trative judge, or if the action is before
the full Board an original and 7 copies
must be filed with the Board, and
served simultaneously upon the other
parties to the proceeding. Responses
shall be filed within 20 days of service
of the motion, unless the administra-
tive judge requires a shorter response
time. All written motions and re-
sponses thereto shall include a pro-
posed order, where applicable. A cer-
tificate of service will be filed with all
motions and responses thereto showing
service by mail or personal delivery of
the motion to the other parties. Addi-
tional responses to the motion or to
the response to the motion by either
party may be filed only with the ap-
proval of the administrative judge. Mo-
tions for extension of time will be
granted only for good cause shown.

(c) Oral argument. The administrative
judge may allow oral argument on the
motion at his or her discretion.

(d) General Counsel Settlement. Where
the General Counsel under § 28.12(a)
transmits a settlement which has been
agreed to by the parties, the settle-
ment agreement shall be the final dis-
position of the case.

§ 28.22 Administrative judges.

(a) Exercise of authority. Administra-
tive judges may exercise authority as
provided in paragraph (b) of this sec-
tion upon their own initiative or upon
the motion of a party, as appropriate.

(b) Authority. Administrative judges
shall conduct fair and impartial hear-
ings and take all necessary action to
avoid delay in the disposition of all
proceedings. They shall have all powers
necessary to that end unless otherwise
limited by law, including, but not lim-
ited to, the authority to:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas in accordance
with § 28.46;

(3) Rule upon offers of proof and re-
ceive relevant evidence;

(4) Rule upon discovery issues as ap-
propriate under §§ 28.42 through 28.45;

(5) Convene a hearing as appropriate,
regulate the course of the hearing,
maintain decorum and exclude from
the hearing any disruptive persons;

(6) Exclude from the hearing any wit-
ness, except the petitioner(s), whose
later testimony might be colored by
testimony of other witnesses, or any
persons whose presence might have a
chilling effect on a testifying witness;

(7) Rule on all motions, witness and
exhibit lists and proposed findings;

(8) Require the filing of memoranda
of law and the presentation of oral ar-
gument with respect to any question of
law;

(9) Order the production of evidence
and the appearance of witnesses whose
testimony would be relevant, material
and not repetitious;

(10) Impose sanctions as provided
under § 28.24 of this part;

(11) Hold prehearing conferences for
the settlement and simplification of is-
sues; and

(12) File recommended or initial deci-
sions, as appropriate.
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§ 28.23 Disqualification of administra-
tive judges.

(a) In the event that an administra-
tive judge considers himself or herself
disqualified, he or she shall withdraw
from the case, stating on the record
the reasons therefor, and shall imme-
diately notify the Board of the with-
drawal.

(b) Any party may file a motion re-
questing the administrative judge to
withdraw on the basis of personal bias
or other disqualification and specifi-
cally setting forth the reasons for the
request. This motion shall be filed as
soon as the party has reason to believe
there is a basis for disqualification.

(c) The administrative judge shall
rule on the withdrawal motion. If the
motion is denied, the party requesting
withdrawal may take an appeal to the
full Board. The notice of appeal, to-
gether with a supporting brief, shall be
filed within 15 days of service of the de-
nial of the motion. Upon receipt of the
appeal, the Board will determine
whether a response from the other
party or parties is required, and if so,
will fix by order the time for the filing
of the response.

§ 28.24 Sanctions.

The administrative judge may im-
pose sanctions upon the parties as nec-
essary to serve the ends of justice, in-
cluding but not limited to the in-
stances set forth in this section.

(a) Failure to comply with an order.
When a party fails to comply with an
order (including an order for the taking
of a deposition, for the production of
evidence within the party’s control, for
an admission, or for production of wit-
nesses), the administrative judge may:

(1) Draw an inference in favor of the
requesting party on the issue related to
the information sought.

(2) Prohibit the party failing to com-
ply with such order from introducing
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought.

(3) Permit the requesting party to in-
troduce secondary evidence concerning
the information sought.

(4) Strike any part of the pleadings
or other submissions of the party fail-
ing to comply with such request.

(b) Failure to prosecute or defend. If a
party fails to prosecute or defend an
appeal, the administrative judge may
dismiss the action with prejudice or
rule for the petitioner.

(c) Failure to make timely filing. The
administrative judge may refuse to
consider any motion or other action
which is not filed in a timely fashion in
compliance with this subpart.

PARTIES, PRACTITIONERS AND
WITNESSES

§ 28.25 Representation.

(a) All parties to an appeal may be
represented in any matter relating to
the appeal. The parties shall designate
their representatives, if any, in the pe-
tition for review or responsive plead-
ing. Any subsequent changes in rep-
resentation shall also be in writing,
and submitted to the administrative
judge and served upon the other par-
ties. Once a party has designated a rep-
resentative, all documents required by
the Board’s regulations to be served
upon the party shall instead be served
upon the representative.

(b) A party may choose any rep-
resentative so long as the person is
willing and available to serve. How-
ever, the other party or parties may
challenge the representative on the
grounds of conflict of interest or con-
flict of position. This challenge must
be made by motion to the administra-
tive judge within 10 days of service of
the notice of designation, and shall be
ruled upon by the administrative judge
prior to any further proceeding in the
case. These procedures apply equally to
original and subsequent designations of
representatives. In the event the se-
lected representative is disqualified,
the party affected shall be given a rea-
sonable time to obtain another rep-
resentative.

(c) The administrative judge, on his
or her own motion, may disqualify a
party’s representative on the grounds
described in paragraph (b) of this sec-
tion.

§ 28.26 Witness fees.

The costs involved in the appearance
of witnesses in any Board proceeding
shall be allocated as follows:
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(a) Persons employed by the GAO
shall, upon request by the administra-
tive judge to GAO, be made available
to participate in the hearing and shall
be in official duty status for this pur-
pose and shall not receive witness fees.
Payment of travel and per diem ex-
penses shall be governed by applicable
laws and regulations.

(b) Employees of other federal agen-
cies called to testify at a Board hearing
shall, at the request of the administra-
tive judge and with the approval of the
employing agency, be in official duty
status during any period of absence
from their normal duties caused by
their testimony, and shall not receive
witness fees. Payment of travel and per
diem expenses shall be governed by ap-
plicable laws and regulations. A party
planning to call an employee of an-
other federal agency as a witness shall
promptly notify the administrative
judge of the need to submit to the fed-
eral agency a request that the em-
ployee be granted official duty status.
In the event that the employing agency
refuses the request to release the em-
ployee-witness in an official duty sta-
tus, the employee-witness may be paid
a witness fee in accordance with para-
graph (c) of this section.

(c) Witnesses who are not covered by
paragraphs (a) or (b) of this section are
entitled to the same witness fees as
those paid to subpoenaed witnesses
under 28 U.S.C. 1821. The fees shall be
paid, in the first instance, by the party
requesting the appearance of the wit-
ness, subject to a subsequent decision
otherwise in accordance with § 28.89,
concerning the award of attorneys fees
and costs. Such fees shall be tendered
to the witness at the time the sub-
poena is served, or, when the witness
appears voluntarily, at the time of ap-
pearance. A federal agency or corpora-
tion is not required to tender witness
fees in advance. Payment of travel and
per diem expenses shall be governed by
applicable law and regulation.

(d) When the General Counsel is the
petitioner or is representing the peti-
tioner, the General Counsel shall pay
the witness fees and arrange for the
travel and per diem expenses that are
required by paragraph (c) of this sec-
tion.

§ 28.27 Intervenors.
(a) Intervenors are persons who are

allowed to participate in a proceeding
because the proceeding, or its outcome,
may affect their rights or duties.

(b) Any person may, by motion to the
administrative judge, request permis-
sion to intervene. The motion shall
state the reasons why the person
should be permitted to intervene. A
person alleged to have committed a
prohibited personnel practice under 5
U.S.C. 2302(b) may request permission
to intervene under this section.

(c) A motion for permission to inter-
vene will be granted where a deter-
mination is made by the administra-
tive judge or the Board that the re-
questor will be affected directly by the
outcome of the proceeding. Denial of a
motion for intervention may be ap-
pealed to the Board. Such an appeal
shall be filed within 10 days of service
of the denial of the motion to inter-
vene.

(d) Intervenors who are granted per-
mission to intervene will be considered
full parties to the hearing and will
have the same rights and duties as a
party with two exceptions:

(1) Intervenors will not have an inde-
pendent right to a hearing.

(2) Intervenors may participate in
Board proceedings only on the issues
affecting them, as determined by the
administrative judge or Board.

§ 28.28 Substitution.
(a) If a petitioner dies or is otherwise

unable to pursue the appeal, the action
may be completed upon substitution of
a proper party.

(b) A motion for substitution shall be
filed by the proper party within 90 days
after the death of the petitioner or
other disabling event.

§ 28.29 Consolidation or joinder.
(a) Explanation. (1) Consolidation

may occur where two or more parties
have cases which should be united be-
cause they contain identical or similar
issues or in such other circumstances
as justice requires.

(2) Joinder may occur where one per-
son has two or more appeals pending
and they are united for consideration.
For example, a single appellant who
has one appeal pending challenging a
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30-day suspension and another appeal
pending challenging a subsequent dis-
missal might have the cases joined.

(b) Action by administrative judge. An
administrative judge may consolidate
or join cases on his or her own initia-
tive or on the motion of a party if to do
so would expedite processing of the
cases and not adversely affect the in-
terests of the parties.

DISCOVERY

§ 28.40 Statement of purpose.
Proceedings before the Board shall be

conducted as expeditiously as possible
with due regard to the rights of the
parties. Discovery is designed to enable
a party to obtain relevant information
needed for presentation of the party’s
case. These regulations are intended to
provide a simple method of discovery.
They will be interpreted and applied so
as to avoid delay and to facilitate adju-
dication of the case. The parties are ex-
pected to initiate and complete needed
discovery with a minimum of Board
intervention.

§ 28.41 Explanation, scope and meth-
ods.

(a) Explanation. Discovery is the
process apart from the hearing where-
by a party may obtain relevant infor-
mation from another person, including
a party, which has not otherwise been
provided. Relevant information in-
cludes information which appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence. This in-
formation is obtained for the purpose
of assisting the parties in developing,
preparing, and presenting their cases.
The Federal Rules of Civil Procedure
may be used as a general guide for dis-
covery practices in proceedings before
the Board, except as to matters specifi-
cally covered by these regulations. The
Federal Rules of Civil Procedure shall
be interpreted as instructive rather
than controlling.

(b) Scope. Any person may be exam-
ined pursuant to paragraph (c) of this
section regarding any nonprivileged
matter which is relevant to the issue
under appeal, including the existence,
description, nature, custody, condition
and location of documents or other
tangible things, and the identity and

location of persons having knowledge
of relevant facts. The information
sought must appear reasonably cal-
culated to lead to the discovery of ad-
missible evidence.

(c) Methods. Discovery may be ob-
tained by one or more of the methods
provided under the Federal Rules of
Civil Procedure, including written in-
terrogatories, depositions, production
of documents or things for inspection
or copying, and requests for admission
addressed to parties.

§ 28.42 Discovery procedures and pro-
tective orders.

(a) Discovery from a party. A party
seeking discovery from another party
shall initiate the process by serving a
request for discovery on the other
party. For purposes of discovery under
these regulations, a party includes an
intervenor.

(1) Each request for discovery shall
state the time limit for responding, as
prescribed in paragraph (d) of this sec-
tion.

(2) In the case of a request for deposi-
tion of a party, reasonable notice in
writing shall be given to every party to
the action. The notice shall:

(i) Specify the time and place of the
taking of the deposition; and

(ii) Be served on the person to be de-
posed.

(3) When a request for discovery is di-
rected to an officer or employee of
GAO, the agency shall make the officer
or employee available on official time
for the purpose of responding to the re-
quest and shall assist the officer or em-
ployee as necessary in providing rel-
evant information that is available to
the agency.

(b) Discovery from a nonparty. Parties
are encouraged to attempt to obtain
voluntary discovery from nonparties
whenever possible. A party seeking dis-
covery from a nonparty may initiate
the process by serving a request for dis-
covery on that nonparty and on all
other parties to the proceeding. When a
party is unable to obtain voluntary co-
operation, the party may request that
the administrative judge issue a sub-
poena by following the procedures set
forth in § 28.46.
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(c) Responses to discovery requests. (1)
A party shall answer a discovery re-
quest within the time provided by
paragraph (d)(2) of this section either
by furnishing to the requesting party
the information or testimony re-
quested or agreeing to make deponents
available to testify within a reasonable
time, or by stating an objection to the
particular request and the reasons for
objection, or by requesting a protective
order.

(2) Upon failure or refusal of a party
to respond in full to a discovery re-
quest, the requesting party may file
with the administrative judge a motion
to compel discovery. The time limits
applicable to a motion to compel are
set forth in paragraph (d)(4) of this sec-
tion. A copy of the motion shall be
served on the other parties. The mo-
tion shall be accompanied by:

(i) A copy of the original request
served on the party from whom discov-
ery was sought and a statement show-
ing the relevancy and materiality of
the information sought; and

(ii) A copy of the objections to dis-
covery or, where appropriate, a verified
statement that no response has been
received.

(3) The party from whom discovery
was sought shall respond to the motion
to compel within the time limits set
forth in paragraph (d)(4) of this section.

(d) Time limits. (1) Requests for dis-
covery shall be served within 30 days
after the service list is served by the
Board on all parties.

(2) A party or nonparty shall respond
to a discovery request within 20 days
after service of the request on the
party or nonparty. Any discovery re-
quests following the initial request
shall be served within 10 days of the
date of service of the prior response,
unless otherwise directed. Deposition
witnesses shall give their testimony at
the time and place stated in the notice
of deposition-taking or in the sub-
poena, unless the parties agree other-
wise.

(3) In responding to a discovery re-
quest, a party or nonparty shall re-
spond as fully as possible, except to the
extent that the party or nonparty ob-
jects to the discovery or requests a pro-
tective order. Any objection or request
for a protective order shall be filed

within the time limits set forth in
paragraph (d)(2) of this section. Any
objection shall be addressed to the
party requesting discovery and shall
state the particular grounds for the ob-
jection. Any request for a protective
order shall state the grounds for the
protective order and shall be served on
the administrative judge and any other
parties to the action. The administra-
tive judge shall rule on the request for
a protective order.

(4) Motions for an order compelling
discovery shall be filed with the admin-
istrative judge within 10 days of the
service of objections or within 10 days
of the expiration of the time limits for
response when no response or an al-
leged inadequate response is received.
Opposition to a motion to compel must
be filed with the administrative judge
within 10 days of the date of service of
the motion.

(5) Discovery shall be completed by
the time designated by the administra-
tive judge, but no later than 65 days
after the filing of the appeal. A later
date may be set by the administrative
judge after due consideration of the
particular situation including the
dates set for hearing and closing of the
case record.

§ 28.43 Compelling discovery.

(a) Motion for an order compelling dis-
covery. Motions for orders compelling
discovery shall be submitted to the ad-
ministrative judge as set forth at
§ 28.42(c)(2) and (d)(4) above.

(b) Content of order. Any order issued
may include, where appropriate:

(1) Provision for notice to the person
to be deposed as to the time and place
of such deposition.

(2) Such conditions or limitations
concerning the conduct or scope of the
proceedings or the subject matter as
may be necessary to prevent undue
delay or to protect any party or depo-
nent from undue expense, embarrass-
ment or oppression.

(3) Limitations upon the time for
conducting depositions, answering
written interrogatories, or producing
documentary evidence.

(4) Other restrictions upon the dis-
covery process as determined by the
administrative judge.
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(c) Failure to comply with an order
compelling discovery may subject the
noncomplying party to sanctions under
§ 28.24.

§ 28.44 Taking of depositions.
Depositions may be taken before any

person not interested in the outcome of
the proceedings who is authorized by
law to administer oaths.

§ 28.45 Admission of facts and genuine-
ness of documents.

(a) Any party may be served with re-
quests for the admission of the genu-
ineness of any relevant documents
identified within the request or the
truth of any relevant matters of fact or
application of law to the facts as set
forth in the request.

(b) Within the time period prescribed
by § 28.42(d)(2), the party on whom the
request is served must submit to the
requesting party:

(1) A sworn statement specifically de-
nying, admitting, or expressing a lack
of knowledge after making reasonable
inquiry regarding the specific matters
on which an admission is requested;
and/or

(2) An objection to the request for an
admission, in whole or in part, on the
grounds that the matters contained
therein are privileged, irrelevant, or
otherwise improper.

(c) Upon a failure or refusal of a
party to respond to a request for ad-
missions within the prescribed time pe-
riod, the request shall be deemed ad-
mitted.

SUBPOENAS

§ 28.46 Motion for subpoena.
(a) Authority to issue subpoenas. Any

member of the Board may issue subpoe-
nas requiring the attendance and testi-
mony of witnesses and the production
of documentary or other evidence from
any place in the United States or any
territory or possession thereof, the
Commonwealth of Puerto Rico, or the
District of Columbia. Any member of
the Board may order the taking of
depositions or order responses to writ-
ten interrogatories.

(b) Motion. A motion for the issuance
of a subpoena requiring the attendance
and testimony of witnesses or the pro-

duction of documents or other evidence
under § 28.46(a) shall be submitted to
the administrative judge at least 15
days in advance of the date scheduled
for the commencement of the hearing.
If the subpoena is sought as part of the
discovery process, the motion shall be
submitted to the administrative judge
at least 15 days in advance of the date
set for the attendance of the witness at
a deposition or the production of docu-
ments.

(c) Forms and showing. Motions for
subpoenas shall be submitted in writ-
ing to the administrative judge and
shall specify with particularity the
books, papers, or testimony desired and
shall be supported by a showing of gen-
eral relevance and reasonable scope
and a statement of the facts expected
to be proven thereby.

(d) Rulings. Where the administrative
judge is not a Board member, the mo-
tion shall be referred with a rec-
ommendation for decision to a Board
member. The Board member shall
promptly rule on the request. Where
the administrative judge is a Board
member, he or she shall rule directly
on the request.

§ 28.47 Motion to quash.
Any person against whom a subpoena

is directed may file a motion to quash
or limit the subpoena setting forth the
reasons why the subpoena should not
be complied with or why it should be
limited in scope. This motion shall be
filed with the administrative judge
within 20 days after service of the sub-
poena.

§ 28.48 Service.
Service of a subpoena may be made

by a United States Marshal or Deputy
Marshal or by any person who is over
18 years of age and not a party to the
proceeding.

§ 28.49 Return of service.
When service of a subpoena is ef-

fected by a person other than a United
States Marshal or Deputy Marshal,
that person shall certify on the return
of service that service was made either:

(a) In person,
(b) By registered or certified mail, or
(c) By delivery to a responsible per-

son (named) at the residence or place of
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business (as appropriate) of the person
to be served.

§ 28.50 Enforcement.
If a person has been served with a

Board subpoena but fails or refuses to
comply with its terms, the party seek-
ing compliance may file a written mo-
tion for enforcement with the adminis-
trative judge or make an oral motion
for enforcement while on record at a
hearing. The party shall present the re-
turn of service and, except where the
witness was required to appear before
the administrative judge, shall submit
affidavit evidence of the failure or re-
fusal to obey the subpoena. The Board
may then request the appropriate Unit-
ed States district court to enforce the
subpoena.

HEARINGS

§ 28.55 Scheduling the hearing.
The notice of initial hearing shall fix

the date, time and place of hearing.
GAO, upon request of the administra-
tive judge, shall provide appropriate
hearing space. Motions for postpone-
ment by either party shall be made in
writing, shall set forth the reasons for
the request and shall be granted only
upon a showing of good cause. When
the parties agree on postponement, mo-
tions may be made orally and shall be
granted only upon a showing of good
cause.

§ 28.56 Hearing procedures, conduct
and copies of exhibits.

(a) The Board may designate one or
more administrative judges to conduct
hearings on appropriate matters.

(b) The hearing will be conducted as
an administrative proceeding and, ordi-
narily, the rules of evidence will not be
strictly followed.

(c) Parties will be expected to
present their cases in a concise manner
limiting the testimony of witnesses
and submission of documents to rel-
evant matters.

(d) Any party to a hearing offering
exhibits into the record shall submit
the original of each such exhibit to the
court reporter, two copies to the ad-
ministrative judge, plus one copy for
each opposing party that is separately
represented.

(e) Each party to a proceeding shall
be responsible for bringing the proper
number of copies of an exhibit to the
hearing.

(f) Multipage exhibits shall be pagi-
nated in the lower right hand corner
and the first page shall indicate the
total number of pages in the exhibit.

(g) No later than the commencement
of the hearing, each party shall submit
to the administrative judge, to the
court reporter, and to the opposing
party: (1) A typed list of the witnesses
expected to be called to testify; and (2)
a typed list of the acronyms (with defi-
nitions) expected to be used by the wit-
nesses.

§ 28.57 Public hearings.
(a) Hearings shall be open to the pub-

lic. However, the administrative judge
at his or her discretion, may order a
hearing or any part thereof closed,
where to do so would be in the best in-
terests of the petitioner, a witness, the
public, or other affected persons. Any
order closing the hearing shall set
forth the reasons for the administra-
tive judge’s decision. Any objections
thereto shall be made a part of the
record.

(b) Regardless of whether a hearing is
open or closed, the GAO technical rep-
resentative, who is not expected to tes-
tify, the GAO representative, the peti-
tioner and the petitioner’s representa-
tive each has a right to be present at
the hearing.

§ 28.58 Transcript.
(a) Preparation. A verbatim record

made under supervision of the adminis-
trative judge shall be kept of every
hearing and shall be the sole official
record of the proceeding. Upon request,
a copy of a transcript of the hearing
shall be made available to each party.
Additional copies of the transcript
shall be made available to a party upon
payment of costs. Exceptions to the
payment requirement may be granted
for good cause shown. A motion for an
exception shall be made in writing and
accompanied by an affidavit setting
forth the reasons for the request and
shall be granted upon a showing of
good cause. Requests for copies of tran-
scripts shall be directed to the Clerk of
the Board. The Clerk of the Board may,
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by agreement with the person making
the request, make arrangements with
the official hearing reporter for re-
quired services to be charged to the re-
quester.

(b) Corrections. Corrections to the of-
ficial transcript will be permitted. Mo-
tions for correction must be submitted
within 30 days of service of the tran-
script upon the party. Corrections of
the official transcript will be permitted
only when errors of substance are in-
volved and only upon approval of the
administrative judge. The administra-
tive judge may make changes at any
time with notice to the parties.

§ 28.59 Official record.

The transcript of testimony and the
exhibits, together with all papers and
motions filed in the proceedings, shall
constitute the exclusive and official
record.

§ 28.60 Briefs.

(a) Length. Principal briefs shall not
exceed 60 pages and reply briefs 30
pages, exclusive of tables and pages
limited only to quotations of statutes,
rules, and the like. Motions to file ex-
tended briefs shall be granted only for
good cause shown. Briefs in excess of 10
pages shall include an index and a table
of authorities.

(b) Format. Every brief must be easily
readable. Pages must be 81⁄2 x 11 inches
with margins at least one inch on all
sides. Typewritten briefs must have
double spacing between each line of
text, except for quoted texts which
may be single spaced.

(c) Number of copies. An original and 3
copies of each brief shall be filed with
the administrative judge and one copy
served on each party separately rep-
resented. When an action is before the
full Board, an original and seven copies
of each brief must be filed with the
Board and one copy served on each
party separately represented.

§ 28.61 Burden and degree of proof.

(a) In appealable actions, as defined
by 5 U.S.C. 7701(a), agency action must
be sustained by the Board if:

(1) It is a performance-based action
and is supported by substantial evi-
dence; or

(2) It is brought under any other pro-
vision of law, rule, or regulation as de-
fined by 5 U.S.C. 7701(a) and is sup-
ported by a preponderance of evidence.

(b) Notwithstanding paragraph (a) of
this section, the agency’s decision may
not be sustained if the petitioner:

(1) Shows harmful error in the appli-
cation of the agency’s procedures in ar-
riving at such decision;

(2) Shows that the decision was based
on any prohibited personnel practice
described in 4 CFR 2.5; or

(3) Shows that the decision was not
in accordance with law.

(c) In any other action within the
Board’s jurisdiction, the petitioner
shall have the responsibility of pre-
senting the evidence in support of the
action and shall have the burden of
proving the allegations of the appeal
by a preponderance of the evidence.

(d) Definitions. For purposes of this
section, the following definitions shall
apply:

Harmful error means error by the
agency in the application of its proce-
dures which, in the absence or cure of
the error, might have caused the agen-
cy to reach a conclusion different than
the one reached. The burden is upon
the petitioner to show that, based upon
the record as a whole, the error was
harmful, i.e., caused substantial harm
or prejudice to his or her rights.

Preponderance of the evidence means
that degree of relevant evidence which
a reasonable person, considering the
record as a whole, would accept as suf-
ficient to support a conclusion that the
matter asserted is more likely to be
true than not true.

Substantial evidence means that de-
gree of relevant evidence which a rea-
sonable person, considering the record
as a whole, might accept as adequate
to support a conclusion, even though
other reasonable persons might dis-
agree. This is a lower standard of proof
than preponderance of the evidence.

§ 28.62 Closing the record.
(a) When there is a hearing, the

record shall be closed at the conclusion
of the hearing. However, when the ad-
ministrative judge allows the parties
to submit argument, briefs or docu-
ments previously identified for intro-
duction into evidence, the record shall
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be left open for such time as the ad-
ministrative judge grants for that pur-
pose.

(b) Once the record is closed, no addi-
tional evidence or argument shall be
accepted into the record except upon a
showing that new and material evi-
dence has become available which was
not available despite due diligence
prior to the closing of the record. How-
ever, the administrative judge shall
make part of the record any motions
for attorney fees, any supporting docu-
mentation, and determinations there-
on, and any approved correction to the
transcript.

EVIDENCE

§ 28.65 Service of documents.
Any document submitted with regard

to any pleading, motion, or brief shall
be served upon all parties to the pro-
ceeding.

§ 28.66 Admissibility.
Evidence or testimony may be ex-

cluded from consideration by the ad-
ministrative judge if it is irrelevant,
immaterial, or unduly repetitious.

§ 28.67 Production of statements.
After an individual has given evi-

dence in a proceeding, any party may
request a copy of any prior signed
statement made by that individual
which is relevant to the evidence given.
If the party refuses to furnish the
statement, the administrative judge
may draw an adverse inference from
the failure to produce or may exclude
the relevant evidence given by the in-
dividual from consideration.

§ 28.68 Stipulations.
The parties may stipulate as to any

matter of fact. Such a stipulation will
satisfy a party’s burden of proving the
fact alleged.

§ 28.69 Judicial notice.
The administrative judge on his or

her own motion or on motion of a
party, may take judicial notice of a
fact which is not subject to reasonable
dispute because it is either: (a) A mat-
ter of common knowledge; or (b) capa-
ble of accurate and ready determina-
tion by resort to sources whose accu-

racy cannot reasonably be questioned.
Judicial notice taken of any fact satis-
fies a party’s burden of proving the fact
noticed.

INTERLOCUTORY APPEALS

§ 28.80 Explanation.
An interlocutory appeal is an appeal

to the Board of a ruling made by an ad-
ministrative judge during the course of
a proceeding. This appeal may be per-
mitted by the administrative judge if
he or she determines that the issue pre-
sented is of such importance to the
proceeding that it requires the Board’s
immediate attention. The Board makes
a decision on the issue and the admin-
istrative judge acts in accordance with
that decision.

§ 28.81 Procedures and criteria for cer-
tification.

(a) Interlocutory review by the Board
of a ruling by the administrative judge
during the course of the proceeding is
disfavored and will be permitted only
in circumstances where:

(1) The ruling involves an important
question of law or policy about which
there is substantial ground for dif-
ference of opinion; and

(2) An immediate review of the ruling
by the Board will materially advance
the completion of the proceeding, or
denial will cause undue harm to a
party or the public.

(b) The administrative judge may, on
motion of a party or on his or her own
motion, certify an interlocutory ruling
to the Board for its immediate consid-
eration. Any such certification shall
explain the basis on which the adminis-
trative judge concluded that the stand-
ards for interlocutory review have been
met. If the Board nevertheless deter-
mines that the certification does not
meet those standards it may decline to
accept the certification.

(c) A motion for certification to the
Board of an interlocutory ruling by the
administrative judge shall be filed
within 10 days after service of the rul-
ing upon the parties. The motion shall
include arguments in support of both
the certification and the determination
to be made by the Board. Responses, if
any, shall be filed within 10 days after
service of the motion.
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(d) The grant or denial of a motion
for certification of an interlocutory
ruling shall not be appealable. The ad-
ministrative judge shall promptly
bring a denial of such a motion, and
the reasons therefor, to the attention
of the Board. If, upon its consideration
of the motion and the underlying
record, the Board believes that inter-
locutory review is warranted, it may
grant the motion sua sponte.

(e) Upon its acceptance of a ruling of
the administrative judge for interlocu-
tory review, the Board shall issue an
order setting forth the procedures that
will be followed in the conduct of that
review.

(f) Unless otherwise directed by the
Board, the stay of any proceedings dur-
ing the pendency of either a motion for
certification or an interlocutory re-
view itself shall be within the discre-
tion of the administrative judge.

(g) The denial of a motion for certifi-
cation does not affect the right of the
parties to challenge interlocutory rul-
ings in the course of the review by the
Board of initial or recommended deci-
sions.

BOARD DECISIONS, ATTORNEY’S FEES
AND JUDICIAL REVIEW

§ 28.86 Board procedures; rec-
ommended decisions.

(a) Non-member recommended decisions.
Where an administrative judge who is
not a Board member issues a decision,
the administrative judge shall trans-
mit to the parties and to the Board a
recommended decision.

(b) Exceptions to the recommended
decision shall be filed within 30 days
from service of the decision. Excep-
tions may be filed by hand delivery or
by mail. Please note that the address
to be used differs for the two kinds of
filing.

(1) Filing by hand delivery: Exceptions
may be filed by hand delivery at the of-
fice of the Board, Suite 560, Union Cen-
ter Plaza II, 820 First Street NE.,
Washington, DC.

(2) Filing by mail: Exceptions may be
filed by mail addressed to the Person-
nel Appeals Board, Suite 560, Union
Center Plaza II, 441 G Street, NW.,
Washington DC 20548. When filed by

mail, the postmark shall be the exclu-
sive date of filing.
The party filing the exceptions shall
serve the Board with an original and 7
copies and shall serve one copy of the
exceptions on each of the other parties.
The exceptions shall include all sup-
porting material and shall set forth ob-
jections to the recommended decision,
with references to applicable laws or
regulations, and with specific reference
to the record. The responding party
shall have 30 days from service of the
exceptions to file any reply. Additional
responsive pleadings may be filed only
with the approval of the Board.

(c) Regardless of whether exceptions
to a recommended decision are filed
with the Board, the Board shall review
the recommended decision. In review-
ing the recommended decision, the
Board shall review the record as
though it were making the initial deci-
sion. The Board may adopt, reverse, re-
mand, modify or vacate the rec-
ommended decision, in whole or in
part. Where no party files exceptions to
a recommended decision and the Board
is considering any action other than
adopting the recommended decision in
whole as the final decision, the Board
shall provide the parties an oppor-
tunity to address the issues it is con-
sidering. Where appropriate, the Board
shall issue a final decision and order a
date for compliance. In reviewing any
recommended decision, the Board may:

(1) Issue a single decision which de-
cides the case;

(2) Hear oral arguments;
(3) Require the filing of briefs;
(4) Remand the proceedings to the ad-

ministrative judge to take further tes-
timony or evidence or make further
findings or conclusions; or

(5) Take any other action necessary
for final disposition of the case.

(d) The Board shall reject a rec-
ommended decision, in whole or in
part, on the basis of its own motion or
on the basis of exceptions filed by the
parties, when the Board finds that:

(1) New and material evidence is
available that, despite due diligence,
was not available when the record was
closed;

(2) The recommended decision is
based on an erroneous interpretation of
statute or regulation;
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(3) The recommended decision is arbi-
trary, capricious or an abuse of discre-
tion, or otherwise not consistent with
law;

(4) The recommended decision is not
made consistent with required proce-
dures and results in harmful error; or

(5) The recommended decision is un-
supported by evidence required by the
requisite burden of proof as set forth at
§ 28.61.

(e) The decision of the Board shall be
final and subject to judicial review pur-
suant to § 28.90.

[58 FR 61992, Nov. 23, 1993, as amended at 61
FR 36810, July 15, 1996]

§ 28.87 Board procedures; initial deci-
sions.

(a) When a case is heard in the first
instance by a single Board member, or
a panel of members, an initial decision
shall be issued by that member or
panel and served upon the parties.

(b) An aggrieved party may seek re-
view or reconsideration of the initial
decision in the following manner:

(1) Within 15 days of the service of
the initial decision, such a party may
seek review by the full Board by filing
and serving a notice of appeal to the
Board.

(2) Within 10 days of the service of
the initial decision, such a party may
file and serve a request for reconsider-
ation with the administrative judge or
panel rendering that decision. Filing of
the request for reconsideration shall
toll the commencement of the 15 day
period for filing a notice of appeal with
the full Board, pending disposition of
the request for reconsideration by the
administrative judge or panel. The ad-
ministrative judge or panel shall deter-
mine if a response is required, and if so,
will fix by order the time for the filing
of the response. A motion for reconsid-
eration will not be granted without
providing an opportunity for response.

(c) Within 25 days following the filing
of a notice of appeal to the full Board,
the appellant shall file and serve a sup-
porting brief. That brief shall identify
with particularity those findings or
conclusions in the initial decision that
are challenged and shall refer specifi-
cally to the portions of the record and
the provisions of statutes or regula-
tions that assertedly support each as-

signment of error. Within 25 days fol-
lowing the service of the appellant’s
brief, the appellee may file and serve a
responsive brief. Within 10 days follow-
ing the service of the appellee’s respon-
sive brief, the appellant may file and
serve a reply brief.

(d) In the absence of a timely appeal,
the initial decision shall become the
final decision of the Board 30 days fol-
lowing its issuance or the date of the
administrative judge’s or panel’s dis-
position of a request for reconsider-
ation (whichever comes later) unless,
prior to the expiration of the 30 day pe-
riod, the parties are notified in writing
that the full Board intends to review
the initial decision in whole or in part
on its own motion. Such review sua
sponte will normally be conducted only
if a majority of the Board concludes
that one or more issues of law ad-
dressed in the initial decision are of
such importance as to warrant consid-
eration by the full Board notwithstand-
ing the absence of appeal. Issues so
qualifying shall be identified in the
Board’s notice and the parties shall be
provided an opportunity to brief them
prior to the Board’s decision.

(e) Oral argument on an appeal or in
connection with a sua sponte review
shall be held in the discretion of the
Board. Any party may request that the
Board exercise its discretion in that re-
gard.

(f) Upon appeal or following its re-
view sua sponte, the Board may affirm,
reverse, modify or vacate the initial
decision in whole or in part. If deemed
warranted, the Board may remand the
proceeding to the single member or
panel for further action, including the
reopening of the record for the taking
of additional evidence. Unless the full
Board expressly retains jurisdiction,
the single member or panel shall
render, on completion of the remand, a
supplemental initial decision which
shall be subject to appellate review in
the same manner and to the same ex-
tent as provided for initial decisions in
paragraphs (b), (d) and (g) of this sec-
tion. If the Board does expressly retain
jurisdiction at the time of remand, the
single member or panel shall instead
render a report to the Board on the re-
manded matters. Upon receipt of the
report, the Board shall determine
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whether the views of the parties on the
content of the report should be ob-
tained in writing and, where necessary,
shall fix by order the time for the sub-
mission of those views. A decision of
the full Board disposing of the proceed-
ing without a remand or, where the
Board has expressly retained jurisdic-
tion, following completion of the re-
mand shall be the final decision of the
Board and subject to judicial review.

(g) In conducting its examination of
the initial decision, the Board may re-
view the record as though it were mak-
ing the initial decision itself. As a gen-
eral matter, however, the Board will
not overturn a finding of fact con-
tained in the initial decision unless
that finding is unsupported by substan-
tial evidence in the record viewed as a
whole. In determining whether some
action other than affirmance of the ini-
tial decision is required, the Board will
also consider whether:

(1) New and material evidence is
available that, despite due diligence,
was not available when the record was
closed;

(2) The initial decision is based on an
erroneous interpretation of statute or
regulation;

(3) The initial decision is arbitrary,
capricious or an abuse of discretion, or
otherwise not consistent with law;

(4) The initial decision is not made
consistent with required procedures
and results in harmful error.

(h) Initial decisions that become
final without review by the full Board
shall not be binding precedent in any
other case.

§ 28.88 Board procedures; enforce-
ment.

(a) A person required to take any ac-
tion under the terms of a Board deci-
sion or order shall carry out its terms
promptly, and shall, within 30 days
after the decision or order becomes
final, provide the Board and all parties
to the proceeding with a compliance
report specifying:

(1) The manner in which compliance
with the provisions of the decision or
order has been accomplished;

(2) The reasons why compliance with
any provisions of the Board’s order has
not been fully accomplished; and

(3) The steps being taken to ensure
full compliance.

(b) When the Board does not receive a
notice of compliance in accordance
with paragraph (a) of this section, the
Solicitor shall make inquiries to deter-
mine the status of the compliance re-
port. When the Solicitor establishes
that a complete compliance report is
not forthcoming, the Solicitor shall re-
port the failure to file a complete com-
pliance report to the Board.

(c) Any person and/or the General
Counsel may petition the Board for en-
forcement of a final decision of the
Board. The petition shall specifically
set forth the reasons why the peti-
tioner believes there is non-compli-
ance.

(d) Upon receipt of a non-compliance
report from its Solicitor or of a peti-
tion for enforcement of a final deci-
sion, the Board may issue a notice to
any person to show cause why there
was non-compliance. Following a show
cause proceeding, the Board may seek
judicial enforcement of its decision or
order.

§ 28.89 Attorney’s fees and costs.

Within 20 days after service of a final
decision by the Board, or within 20
days after the date on which an initial
decision becomes final pursuant to
§ 28.87(d), the petitioner, if he or she is
the prevailing party, may submit to
the administrative judge who heard the
case initially a request for the award of
reasonable attorney fees and costs.
GAO may file a response within 20 days
after service of the request. Motions
for attorney fees shall be filed in ac-
cordance with § 28.21 of these regula-
tions. Rulings on attorney’s fees and
costs shall be consistent with the
standards set forth at 5 U.S.C. 7701(g).
The decision of the administrative
judge concerning attorney’s fees and
costs shall be subject to review and
shall become final according to the
provisions of §§ 28.86–28.87.

§ 28.90 Board procedures; judicial re-
view.

(a) A final decision by the Board
under 31 U.S.C. 753(a) (1), (2), (3), (6), (7)
or (9) may be appealed to the United
States Court of Appeals for the Federal
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Circuit within 30 days after the peti-
tioner receives notice of the Board’s
decision.

(b) The Board may designate the So-
licitor, the General Counsel or any
other qualified individual to represent
it in any judicial proceeding involving
a Board decision or the interpretation
of a Board rule or of the GAO Person-
nel Act.

[58 FR 61992, Nov. 23, 1993, as amended at 59
FR 59106, Nov. 16, 1994]

Subpart C—Oversight Procedures

§ 28.91 General.
Pursuant to section 732(f) of Title 31,

U.S.C., the Board is authorized to con-
duct oversight of GAO employment
regulations, procedures and practices
as they relate to laws prohibiting dis-
crimination in employment on the
basis of race, color, religion, national
origin, political affiliation, age, sex,
marital status, or disability.

§ 28.92 Oversight of GAO EEO pro-
gram.

(a) When requested by the Board in
the exercise of its oversight respon-
sibility, GAO shall provide:

(1) Such plans, procedures and regu-
lations as GAO may develop in order to
eliminate and prevent employment dis-
crimination on the bases enumerated
in § 28.95;

(2) Reports regarding its efforts to
publicize to its employees the proce-
dures to be followed for receiving ad-
vice and for filing complaints regard-
ing the enforcement of laws prohibiting
discrimination in employment;

(3) Quarterly statistical reports of
pre-complaint counseling and of pend-
ing complaints, in a manner prescribed
by the Board;

(4) An annual report on its equal em-
ployment opportunity affirmative ac-
tion program and its Federal Equal
Employment Opportunity Recruitment
Program; and

(5) Any other information regarding
equal employment opportunity within
the GAO that may be required by the
Board, in the time frame and format
established by the Board after con-
sultation with the Comptroller General
or his or her designee.

(b) The Board shall review and evalu-
ate the regulations, procedures and
practices of the GAO, including the in-
formation filed with it in accordance
with paragraph (a) above, and shall:

(1) Require the GAO to make any
changes the Board determines are
needed due to violations of or incon-
sistencies with Subchapters III and IV
of Chapter 7 of Title 31, U.S.C. or equal
employment opportunity laws, and

(2) Report to the Congress on the
overall progress being made in effec-
tuating the purposes of Subchapters III
and IV of Chapter 7 of Title 31, U.S.C.

Subpart D—Special Procedures;
Equal Employment Oppor-
tunity (EEO) Cases

§ 28.95 Purpose and scope.

The procedures in this subpart relate
to charges filed against any GAO poli-
cies or specific actions which are al-
leged to involve prohibited discrimina-
tion. Prohibited discrimination is de-
fined as any action in violation of:

(a) Section 717 of the Civil Rights Act
of 1964 (42 U.S.C. 2000e–16), prohibiting
discrimination based on race, color, re-
ligion, sex or national origin;

(b) Sections 12 and 15 of the Age Dis-
crimination in Employment Act of 1967
(29 U.S.C. 631, 633a) prohibiting dis-
crimination on account of age;

(c) Section 6(d) of the Fair Labor
Standards Act of 1938 (29 U.S.C. 206(d),
prohibiting discrimination in wages on
the basis of sex;

(d) Sections 501 and 505 of the Reha-
bilitation Act of 1973 (29 U.S.C. 791,
794a) prohibiting discrimination on the
basis of disability; or

(e) Any other law prohibiting dis-
crimination in Federal employment on
the basis of race, color, religion, age,
sex, national origin or disability. 31
U.S.C. 732(f)(2).

§ 28.96 Applicability of general proce-
dures.

Except where a different procedure is
provided for in this subpart, the proce-
dures to be followed by all parties in
cases arising under this subpart shall
be the general procedures as prescribed
in subpart B of this part.
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§ 28.97 Class actions in EEO cases.
(a) Prior to invoking the Board’s pro-

cedures in a case alleging prohibited
discrimination on behalf of a class of
GAO employees or applicants for em-
ployment, a complaint must first be
filed with GAO in accordance with GAO
Order 2713.2.

(b) A petition for review of GAO’s dis-
position of any EEO class complaint
may be submitted to the Board at the
following times:

(1) Within 20 days of receipt of a GAO
determination rejecting or canceling
the class complaint;

(2) Within 20 days of receipt of a GAO
determination accepting the class ac-
tion, but with modifications that are
not satisfactory to the agent of the
class;

(3) When a period of more than 180
days has elapsed since the formal class
complaint was filed and the GAO has
not issued a final decision; or

(4) Within 20 days of receipt of a final
GAO decision resolving the complaint
if that decision, in whole or in part,
has not satisfied the agent for the
class.

(c) In class actions in EEO cases, no
charge shall be filed or investigated by
the General Counsel prior to filing a
petition for review with the Board.
However, the General Counsel may re-
quest permission to intervene with re-
gard to any issue in which the General
Counsel finds a significant public inter-
est with respect to the preservation of
the merit system.

(d) The parties shall not have a right
to a hearing on a petition for review in
class actions under this section. Upon a
showing of good cause as to why an evi-
dentiary hearing is necessary, the
Board may order such a hearing. Alter-
natively, the Board may, after a review
of the administrative record and on its
own motion, order a hearing for the
purpose of gathering additional evi-
dence. If no hearing is ordered, the
Board’s decision shall be based upon a
review of the administrative record de-
veloped in the GAO class complaint
process.

(e) Standards. For the purpose of de-
termining whether it is appropriate to
treat an appeal as a class action, the
administrative judge will be guided,
but not controlled, by the applicable

provisions of the Federal Rules of Civil
Procedure.

§ 28.98 Individual charges in EEO
cases.

(a) Except as provided in paragraph
(c) of this section, a charge alleging
prohibited discrimination (as defined
in § 28.95) shall not be filed with the
Board’s General Counsel unless the
charging party has first filed a com-
plaint of discrimination with GAO in
accordance with GAO Order 2713.2.

(b) A charge relating to GAO’s dis-
position of any individual EEO com-
plaint may be filed with the Board’s
General Counsel at the following times:

(1) Within 30 days from the receipt by
the charging party of a GAO decision
rejecting the complaint in whole or
part;

(2) Whenever a period of more than
120 days has elapsed since the com-
plaint was filed, and the GAO has not
issued a final decision; or

(3) Within 30 days from the receipt by
the charging party of a final GAO deci-
sion concerning the complaint of dis-
crimination.

(c) Special rules for adverse and per-
formance based actions. Where an em-
ployee is affected by a removal, suspen-
sion for more than 14 days, reduction
in grade or pay, or furlough of not
more than 30 days (whether due to dis-
ciplinary, performance-based or other
reasons), and the employee wishes to
allege that such action was due in
whole or part to prohibited discrimina-
tion (as defined in § 28.95), the employee
may elect to do either (but not both) of
the following:

(1) File a charge directly with the
Board’s General Counsel within 30 days
of the effective date of the personnel
action and raise the issue of discrimi-
nation in the course of the proceedings
before the Board; or

(2) File a complaint of discrimination
with the GAO pursuant to GAO Order
2713.2. If the employee elects to file a
complaint of discrimination with GAO,
he or she may still seek Board review
of the matter by filing a charge with
the Board’s General Counsel at the
times authorized in paragraph (b) of
this section. Where a complaint of dis-
crimination filed with GAO relates to
non-EEO issues that are within the
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Board’s jurisdiction in addition to
EEO-related allegations, the subse-
quent charge filed with the Board’s
General Counsel under paragraph (b) of
this section shall be considered a time-
ly appeal of the non-EEO issues. An
employee will be deemed to have elect-
ed the EEO complaint process if the
employee files a timely written com-
plaint of discrimination with GAO be-
fore filing a charge with the Board’s
General Counsel. Consultation with an
EEO counselor, without filing a writ-
ten complaint of discrimination, does
not constitute an election of the EEO
complaint process.

(d) Special rules for RIF based actions.
An individual alleging discrimination
issues in connection with a RIF-based
separation may follow the procedures
outlined above in paragraph (c) of this
section for adverse and performance
based actions, or may choose instead a
third option. In accordance with the
provisions of § 28.13, such an individual
may appeal that action by filing di-
rectly with the PAB, thus bypassing
both the Civil Rights Office and the
PAB’s Office of General Counsel.

(e)(1) The charging party shall file
the charge with the General Counsel in
accordance with § 28.11. The General
Counsel shall investigate the charge in
accordance with § 28.12.

(2) A charging party challenging a
RIF action by filing directly with the
PAB shall follow the procedures pre-
scribed in § 28.13 and § 28.18.

[58 FR 61992, Nov. 23, 1993, as amended at 59
FR 59106, Nov. 16, 1994; 61 FR 36811, July 15,
1996]

§ 28.99 Petitions for review to the
Board in EEO cases.

(a) The provisions of §§ 28.18 through
28.90, inclusive, shall govern the
Board’s procedures in processing peti-
tions filed under this subpart.

(b) Remedial action provided in
Board orders in these cases may in-
clude:

(1) Provision for offers of employ-
ment, re-employment or promotion,
with or without back pay, when the
Board decides such action is required
to make whole the individual found to
have been discriminated against.

(2) Notification to all GAO employees
of the action ordered to be taken to ex-
punge the effect of the discrimination;

(3) Correction of GAO personnel
records, as necessary, to reflect the
purpose of the Board order; and,

(4) Any other action the Board be-
lieves proper to correct the effect of
the discrimination found to have oc-
curred.

§ 28.100 [Reserved]

§ 28.101 Termination of Board pro-
ceedings when suit is filed in Fed-
eral District Court.

Any proceeding before the Board
shall be terminated when an employee
or applicant who is alleging violation
of Title VII of the Civil Rights Act of
1964, as amended, 42 U.S.C. 2000e–16, the
Rehabilitation Act, 29 U.S.C. 791, or the
Age Discrimination in Employment
Act, 29 U.S.C. 633a, files suit in Federal
District Court.

[59 FR 59106, Nov. 16, 1994]

Subpart E—Special Procedures;
Representation Proceedings

§ 28.110 Purpose.
The procedures in this subpart relate

to the Board’s duty under 31 U.S.C.
753(a) (4) and (5) to determine appro-
priate units of GAO employees for col-
lective bargaining, to conduct elec-
tions in order to determine whether
the employees in any such units wish
to select a labor organization to rep-
resent them in collective bargaining,
and, thereafter, to certify labor organi-
zations so selected as the designated
exclusive bargaining representative.
They are referred to in these regula-
tions as ‘‘representation proceedings’’.

§ 28.111 Scope.
The Board shall consider, decide and

order corrective action (as appropriate)
in cases arising from the determination
of appropriate units of employment for
collective bargaining and cases arising
from elections and certifications of col-
lective bargaining representatives.
Board decisions in these matters will
be made with due regard for relevant
provisions of GAO Orders and with the
objective of insuring that the GAO
labor relations program is consistent
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with Chapter 71 of Title 5, United
States Code, which prescribes the
standards for the labor relations pro-
gram in the executive branch.

§ 28.112 Who may file petitions.
(a) Representation petitions may be

filed by:
(1) A labor organization which wishes

to be designated as the exclusive rep-
resentative for collective bargaining by
the GAO employees in an appropriate
unit, or by a labor organization which
desires to replace another currently
having that status;

(2) An employee or a group of em-
ployees (or an individual on his, her or
their behalf) desiring a new election to
determine whether a labor organiza-
tion has ceased to represent a majority
of employees in a unit;

(3) The GAO if it has a good faith rea-
son to doubt the continued desire of a
group of its employees to be rep-
resented by a labor organization which
is currently the exclusive representa-
tive of the employees in an appropriate
unit;

(4) The GAO or a labor organization
currently recognized as an exclusive
representative desiring the Board to
clarify an earlier unit determination or
certification;

(5) Any person seeking clarification
of, or an amendment to, a certification
then in effect or any other matter re-
lating to representation.

(b) Notwithstanding the provisions of
paragraph (a) of this section, no peti-
tion may be filed which seeks represen-
tation rights for employees in a unit—

(1) Where an election has been held
within the previous 12 calendar months
and in such election a majority of the
employees voting chose a labor organi-
zation for certification as the unit’s ex-
clusive representative, or

(2) Where an existing collective bar-
gaining agreement having a term of
three years or less is in effect, unless
the petition for exclusive recognition
is filed not more than 105 days and not
less than 60 days before the expiration
of the collective bargaining agreement,
or

(3) Where an existing collective bar-
gaining agreement having a term of
more than three years is in effect, un-
less the petition for recognition is filed

not more than 105 days and not less
than 60 days before the third anniver-
sary or any subsequent anniversary of
the collective bargaining agreement.

§ 28.113 Contents of representation pe-
titions.

(a) The contents of representation pe-
titions filed under § 28.112(a)(1) (by a
labor organization seeking to be des-
ignated as or replace an exclusive bar-
gaining representative) shall consist of:

(1) A detailed identification of the
unit of employees to which the petition
applies, and their geographical loca-
tion within the GAO, the classifica-
tions of employees to be included and
excluded, and the number of employees
involved;

(2) Names, addresses and officers of
any other labor organizations known
by the petitioner to be interested in
representing employees covered by the
petition, including a labor organization
which is party to a current collective
bargaining agreement covering any
employees in the unit;

(3) Name, address, affiliation, if any,
and telephone number of the petition-
ing organization;

(4) A copy of the constitution and by-
laws of the organization, a roster of the
organization’s officers and representa-
tives, and a statement of the organiza-
tion’s objectives, together with a state-
ment that these documents have also
been supplied to the GAO;

(5) A declaration by the signer of the
petition, under penalties of the Crimi-
nal Code (18 U.S.C. 1101), that the peti-
tion’s contents are true and correct, to
the best of his or her knowledge and
belief;

(6) The signature of the representa-
tive of the petitioner, including title
and telephone number; and

(7) Membership cards, dues records,
or signed statements by employees in-
dicating their desire to be represented
by the labor organization, or similar
evidence acceptable to the Board,
showing that at least 30 percent of the
employees in the proposed unit wish to
be represented by the petitioner.

(b) The contents of petitions filed
under § 28.112(a)(2) (by an employee or
group of employees seeking an election
to determine if a labor organization
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still represents a majority of employ-
ees in a unit) shall conform to those
provided for in paragraph (a) of this
section, except that the information
required by paragraphs (a)(4) and (a)(7)
of this section need not be supplied.
Additionally, a petition under
§ 28.112(a)(2) shall include evidence sat-
isfactory to the Board that at least 30
percent of the employees in the unit no
longer wish to be represented by the
labor organization currently having
bargaining rights.

(c) The contents of petitions filed
under § 28.112(a)(3) (by GAO raising
good faith doubts about the continued
desire of a group of its employees to be
represented by a labor organization)
shall conform to those provided in peti-
tions under paragraph (a) of this sec-
tion except that the information re-
quired by paragraphs (a)(4) and (a)(7) of
this section need not be supplied. Addi-
tionally, such a petition shall include a
detailed statement giving the objective
considerations which support the
GAO’s good faith reason for doubting
the labor organization’s continued sta-
tus as the exclusive representative.

(d) The contents of petitions filed
under § 28.112(a)(4) (by GAO or a labor
organization seeking clarification of a
certification) shall include the infor-
mation required under paragraph (a) of
this section, with the exception of the
information required by paragraphs
(a)(4) and (a)(7) of this section. Also, in-
stead of the information required in
paragraph (a)(1) of this section, the pe-
tition shall identify the existing unit
and the date the organization was rec-
ognized by the GAO or certified as the
exclusive representative, and shall ex-
plain the changes desired in the unit
and the reasons therefor.

(e) Petitions under § 28.112(a)(5) (by
any person seeking clarification or
amendment of a certification, or rais-
ing any other representation matter)
shall be filed on forms to be supplied by
the Board upon request.

§ 28.114 Pre-investigation proceedings.
(a) Upon the filing of a valid petition,

the General Counsel may request GAO
to notify employees as to the existence
of the petition by posting a notice for
at least 10 days in locations appro-
priately selected to reach all employ-

ees in the unit covered by the petition.
The notice shall include a request that
the Board’s General Counsel be notified
of the existence of any other interested
parties.

(b) GAO shall supply the General
Counsel with any information in its
possession concerning other poten-
tially interested labor organizations,
copies of relevant correspondence, and
copies of existing or recently expired
agreements covering any employees in
the unit. The GAO shall also provide a
list of employees it believes should be
included in the unit together with
their classifications and the names and
classifications of those employees it
proposes to exclude from the unit.

(c) All interested parties shall meet
as soon as possible after the expiration
of the 10-day posting period and shall
attempt to resolve any issues in con-
troversy.

(d) A labor organization may become
an intervenor in any representation
proceeding by submitting to the Gen-
eral Counsel, within the 10-day period,
evidence that it represents at least 10
percent of the employees in the pro-
posed unit or that it is the exclusive
representative of the employees in-
volved. Denial of a request to intervene
may be appealed to the Board. Such an
appeal must be filed within 10 days of
service of the General Counsel’s deter-
mination.

§ 28.115 Processing petitions.

(a) Upon the expiration of the 10-day
posting period, and after the General
Counsel considers an appropriate pe-
riod has elapsed for consultation
among the parties to resolve or iden-
tify issues, the General Counsel shall
prepare a report to the Board which
may recommend:

(1) Approval of any agreement en-
tered into by the parties during their
consultations including an agreement
on the appropriate units, on the with-
drawal of the petition, or on a joint re-
quest to conduct an election to deter-
mine which labor organization, if any,
the employees select to be their exclu-
sive bargaining representative;

(2) Dismissal of the petition as being
without merit; or
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(3) Issuance of a notice of hearing for
the purpose of disposing of the remain-
ing issues raised in the petition.

(b) The General Counsel’s report
shall be supplied to all interested par-
ties, and, unless all parties agree to a
shorter period, they shall have 15 days
during which to file any response with
the Board.

(c) The Board, as expeditiously as
feasible after the expiration of the pe-
riod specified in paragraph (b) of this
section, but no later than 30 days
thereafter, shall either approve the re-
port and order appropriate steps to
carry out its recommendations, or re-
mand it to the General Counsel with
further instructions.

(d) Where a hearing is ordered, an ad-
ministrative judge shall be designated
by the Board. The report of the admin-
istrative judge shall include Findings
of Fact and Recommendations.

(e) After receiving the report from
the administrative judge, and after
providing the parties with an oppor-
tunity for comment, the Board shall
issue a Decision and Order determining
the appropriate unit, directing an elec-
tion, dismissing the petition or making
some other appropriate disposition of
the matter.

(f) Final Decisions and Orders issued
by the Board based on hearings held in
accordance with paragraphs (d) and (e)
of this section shall not be considered
final decisions subject to appeal before
the Circuit Courts of Appeal.

§ 28.116 Conduct of elections.

(a) The Board shall supervise any
election it orders to be conducted, but
may delegate ministerial functions re-
lating to an election to any qualified
independent organization; to members
of the Board’s full-time staff; or to
temporary employees hired for this
purpose.

(b) Appropriate notices setting forth
details of the election shall be posted
by GAO as directed by the Board.

(c) The Board shall, through its
agents chosen to conduct the election:

(1) Provide the opportunity for all
qualified voters to indicate their
choices in secrecy;

(2) Offer qualified voters the oppor-
tunity to vote for any labor organiza-

tion on the ballot, or to reject all labor
organizations;

(3) Permit all parties to observe all
aspects of the election procedure other
than any which would interfere with
the secrecy of the ballot;

(4) Provide for all parties to chal-
lenge the eligibility of any voters, and
to impound the ballots of such voters,
subject to later determination of eligi-
bility should the number of challenges
potentially affect the results;

(5) Certify to all parties the results of
the election.

(d) Upon receiving a report of the re-
sults of the election, the Board shall:

(1) If necessary rule on the challenges
and adjust the results accordingly;

(2) Formally announce the results
and, where appropriate, designate a
labor organization as the exclusive col-
lective bargaining agent, or withdraw
such a designation;

(3) Order a runoff or an additional
election, if the Board deems it appro-
priate, where the results of the original
election are inconclusive because no
choice on the ballot has secured a ma-
jority of the valid votes cast. Not more
than one additional and one runoff
election may be held.

(i) Runoff election. The Board may
order a runoff election where one or
more of the labor organizations on the
ballot has received the vote of at least
30 percent of the employees eligible to
vote, but none has gained a majority of
the votes cast. The runoff election will
be between the two choices receiving
the largest and the second largest num-
ber of votes in the original election.

(ii) Additional election. The Board
may order an additional election where
there is a tie vote between all of the
choices on the ballot or where a runoff
election is not feasible because there is
a tie between the choices receiving the
second most votes in the original elec-
tion. The additional election will in-
clude all the choices that appeared on
the original ballot.

Subpart F—Special Procedures;
Unfair Labor Practices

§ 28.120 Authority of the Board.
(a) The procedures in this subpart re-

late in part to the Board’s function,
under 31 U.S.C. 753(a)(6), to ‘‘consider
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and order corrective or disciplinary ac-
tion in a case arising from * * * a mat-
ter appealable to the Board under the
labor-management relations program
under (31 U.S.C. 732(e)(2)) including a
labor practice prohibited under (31
U.S.C. 732(e)(1)).’’

(b) The system so established by the
Comptroller General is required to pro-
vide that each employee of the GAO
has the right to form, join or assist, or
not form, join or assist an employee or-
ganization, freely and without penalty
or reprisal, and for a labor-manage-
ment relations program consistent
with Chapter 71 of Title 5, U.S.C. (31
U.S.C. 732(e)).

§ 28.121 Unfair labor practices; Board
procedures.

(a) Unfair labor practices are defined
at GAO Order 2711.1. An allegation that
a provision of GAO Order 2711.1 is in-
consistent with Chapter 71 of Title 5,
United States Code, and thereby denies
to an employee or labor organization
rights comparable to those granted by
Chapter 71 of Title 5, United States
Code, may also be raised under the un-
fair labor practice procedure.

(b) An allegation that unfair labor
practices have been committed shall be
subject to the procedures appearing in
subpart B of this part for the filing of
charges, investigation by the General
Counsel, and the Board’s disposition,
except as set forth in paragraphs (c)
and (d) of this section.

(c) Except as provided in paragraph
(d) of this section, no petition for re-
view may be filed based on any alleged
unfair labor practice which occurred
more than 6 months before the filing of
an unfair labor practice charge with
the charged party, as provided in para-
graph 14b of GAO Order 2711.1, or more
than 9 months before the filing of a
charge with the General Counsel.

(d) If the Board determines that the
charging party was prevented from fil-
ing the charge during the 6-month pe-
riod referred to in paragraph (c) of this
section by reason of:

(1) Any failure of the charged party
to perform a duty owed to the charging
party; or

(2) Any concealment which prevented
discovery of the alleged unfair labor
practice during the 6-month period; the

charge will be considered timely filed,
provided it was filed with the charged
party during the 6-month period begin-
ning on the day of the discovery of the
alleged unfair labor practice by the
charging party.

§ 28.122 Negotiability issues; compel-
ling need.

Where the GAO and an exclusive bar-
gaining representative disagree on
whether a matter is subject to negotia-
tion as part of the requirement to bar-
gain in good faith, the matter shall be
appealable to the Board under the fol-
lowing procedures:

(a) When, in connection with negotia-
tions, a proposal is declared nonnego-
tiable, the party submitting the pro-
posal shall, prior to the close of nego-
tiations, submit to the other party a
Request for Formal Negotiability De-
termination reciting the proposal in
question. The party declaring the pro-
posal nonnegotiable shall, within ten
(10) days, deliver to the other party a
Formal Negotiability Determination
stating the basis for the Determina-
tion.

(b) A Formal Negotiability Deter-
mination may be appealed to the Board
within 20 days of its service by filing a
Petition for Review with the Board. A
complete statement of argument from
the petitioner should accompany the
Petition for Review.

(c) The Board shall serve the Re-
spondent with a copy of the Petition
for Review and accompanying argu-
ment. Respondent shall reply to the
Petition for Review within 20 days of
its service upon respondent.

(d) One or more members of the
Board shall review the arguments, hold
a hearing if the administrative judge
deems it necessary, and issue a deci-
sion.

(e) The decision shall become final in
accordance with §§ 28.86–28.87.

§ 28.123 Standards of conduct for labor
organizations.

(a) The GAO shall only accord rec-
ognition to labor organizations that
are free from corrupt influences and
from influences opposed to basic demo-
cratic principles. An organization is
not required to prove it is free from
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such influence if it is subject to gov-
erning requirements calling for the
maintenance of:

(1) Democratic procedures;
(2) Freedom from totalitarian influ-

ence;
(3) Independence on the part of its

agents and officers from any business
or financial interests which represent
conflicts of interest or potential con-
flicts of interest; and

(4) Fiscal integrity, including provi-
sion for the dissemination of regular fi-
nancial reports to its members.

(b) A labor organization which has or
seeks recognition as a representative of
employees under this chapter shall file
financial and other reports with the
Board and comply with trusteeship and
election standards.

(c) A labor organization which has or
seeks recognition under these Rules
shall adhere to principles enunciated in
the Regulations issued by the Assist-
ant Secretary of Labor for Labor/Man-
agement Relations regarding standards
of conduct for labor organizations in
the public sector. Complaints of viola-
tions of this section shall be filed with
the Board. In any matter arising under
this section, the Board may require a
labor organization to cease and desist
from violations of this section and re-
quire it to take such actions as it con-
siders appropriate to carry out the
policies of this section.

(d) This chapter does not authorize
participation in the management of a
labor organization or acting as a rep-
resentative of a labor organization by a
management official, a supervisor, or a
confidential employee, or by any em-
ployee if the participation or activity
would result in a conflict or apparent
conflict of interest or would otherwise
be incompatible with law or with the
official duties of the employee.

(e) In the case of any labor organiza-
tion which by omission or commission
has willfully and intentionally called
or participated in a strike, work stop-
page or slowdown, or picketed in a
manner which interfered with the oper-
ations of a government agency, or has
condoned such activity, the Board
shall, upon an appropriate finding it
has made of such a violation—

(1) Revoke the recognition status of
the labor organization; or

(2) Take any other appropriate dis-
ciplinary action.

(f) The General Counsel may charge a
labor organization with violations of
this section. The Board shall conduct
proceedings with regard to such charge
and may require a labor organization
to take such actions as it deems nec-
essary to carry out the policies of this
section.

§ 28.124 Review of arbitration awards.
(a) Filing an exception. (1) Either

party to arbitration, conducted pursu-
ant to a grievance procedure under a
collective bargaining agreement, may
file with the Board an exception to the
arbitrator’s award rendered pursuant
to the arbitration.

(2) The time limit for filing an excep-
tion to an arbitration award is 30 days
from the service of the award on the
filing party.

(3) An opposition to the exception
may be filed by a party within 30 days
after the service of the exception.

(4) A copy of the exception and any
opposition shall be served on the other
party.

(b) Content of exception. An exception
must be a dated, self-contained docu-
ment which sets forth in full:

(1) A statement of the grounds on
which review is requested;

(2) Evidence or rulings bearing on the
issues before the Board;

(3) Arguments in support of the stat-
ed grounds, together with specific ref-
erence to the pertinent documents and
citations of authorities;

(4) A legible copy of the award of the
arbitrator and legible copies of other
pertinent documents; and

(5) The name and address of the arbi-
trator.

(c) Grounds for review. (1) The Board
will review an arbitrator’s award to
which an exception has been filed to
determine if the award is deficient—

(i) Because it is contrary to any law,
rule or regulation; or

(ii) On other grounds similar to those
applied by Federal courts in private
sector labor-management relations.

(2) The Board will not consider an ex-
ception where:

(i) The award relates to an action
based on unacceptable performance
covered under 5 U.S.C. 4303;
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(ii) The award relates to a removal,
suspension for more than 14 days, re-
duction in grade, reduction in pay, or
furlough of 30 days or less covered
under 5 U.S.C. 7512; or

(iii) the exception is based on a GAO
rule which was not introduced into the
record submitted to the arbitrator.

(d) Board decision. The Board shall
issue its decision and order taking such
action and making such recommenda-
tions concerning the award as it con-
siders necessary, consistent with appli-
cable laws, rules, or regulations.

Subpart G—Corrective Action,
Disciplinary and Stay Proceedings
§ 28.130 General authority.

The procedures in this subpart relate
to the Board’s functions ‘‘to consider,
decide and order corrective or discipli-
nary action (as appropriate) in cases
arising’’ from any area within the
Board’s jurisdiction.

§ 28.131 Corrective action proceedings.
(a) When information comes to the

attention of the General Counsel sug-
gesting that a prohibited personnel
practice may have occurred, exists or
is to be taken, the General Counsel
shall investigate the matter to the ex-
tent necessary to determine whether
there are reasonable grounds to believe
that a prohibited personnel practice
has occurred, exists or is to be taken.

(b) If the General Counsel terminates
any investigation under this section
which is not also the subject of a
charge, the General Counsel shall pre-
pare and transmit to any person on
whose allegation the investigation was
initiated, a written statement notify-
ing the person of the termination of
the investigation and the reasons
therefore.

(c) If the General Counsel determines
that there are reasonable grounds to
believe that a prohibited personnel
practice has occurred, exists or is to be
taken which requires corrective action
and which is not also the subject of a
charge, the General Counsel shall re-
port the determination together with
any findings or recommendations to
the GAO.

(d) If, after a reasonable period, GAO
has not taken the corrective action

recommended, the General Counsel
may file a petition for review with the
Board. Such petition for review shall
be processed in accordance with §§ 28.19
through 28.25.

§ 28.132 Disciplinary proceedings.

(a) If the General Counsel determines
after any investigation under 31 U.S.C.
752(b) that disciplinary action should
be initiated against an employee, the
General Counsel shall prepare a writ-
ten complaint against the employee
containing his or her determination,
together with a statement of the sup-
porting facts, and present the com-
plaint and the statement to the em-
ployee and the Board in accordance
with paragraphs (b) and (c) of this sec-
tion.

(b) In the case of an employee in a
confidential, policy making, policy-de-
termining, or policy-advocating posi-
tion appointed by the President, by and
with the advice and consent of the Sen-
ate, the complaint and statement re-
ferred to in paragraph (a) of this sec-
tion, with any response by the em-
ployee, shall be presented to the Con-
gress for appropriate action in lieu of
being presented under paragraph (d) of
this section.

(c) Any employee against whom a
complaint has been presented to the
Board under paragraph (a) of this sec-
tion is entitled to:

(1) A reasonable time to answer oral-
ly and in writing and to furnish affida-
vits and other documentary evidence in
support of the answer;

(2) Be represented by an attorney or
other representative;

(3) A hearing before the Board or a
member designated by the Board;

(4) Have a transcript kept of any
hearing under paragraph (c)(3) of this
section; and

(5) A written decision and reasons
therefor at the earliest practicable
date, including a copy of a final deci-
sion ordering disciplinary action.

(d) A final order of the Board may
order disciplinary action consisting of
removal, reduction in grade, debarment
from GAO employment for a period not
to exceed 5 years, suspension, rep-
rimand, or an assessment of civil pen-
alty not to exceed $1,000.
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(e) There may be no administrative
appeal from an order of the Board
under paragraph (d) of this section. An
employee subject to a final decision or-
dering disciplinary action under this
section may obtain judicial review of
the order in the U.S. Court of Appeals
for the Federal Circuit in accordance
with 31 U.S.C. 755.

§ 28.133 Stay proceedings.
(a) The General counsel may request

the issuance of an ex parte stay, not to
exceed 30 days in duration, of any pro-
posed personnel action that, in the
General Counsel’s judgment, may con-
stitute a prohibited personnel practice.
Any such request shall be in writing
and shall specify, among other things,
the nature of the action to be stayed
and the basis for the General Counsel’s
belief that a prohibited personnel prac-
tice may be involved. The General
Counsel shall serve a copy of the re-
quest on the GAO. Within three busi-
ness days of its filing, the request shall
be granted by the Board member des-
ignated by the Board Chair to enter-
tain it unless, in the opinion of that
member, the request either fails to sat-
isfy the requirements of this paragraph
or, on its face, conclusively establishes
the absence of a prohibited personnel
practice.

(b) The General Counsel may request
either a further temporary stay or a
permanent stay of the proposed person-
nel action. Such a request shall be filed
and served so as to be received by the
Board and the agency no less than 10
days before the expiration of any ex
parte stay issued under paragraph (a)
of this section. The agency’s response
to the request shall be filed and served
so as to be received by the Board and
the General Counsel no less than three
days before the expiration of the ex
parte stay issued under paragraph (a)
of this section.

(c) A stay request under paragraph
(b) of this section will be considered
and decided by the Board member who
issued the ex parte stay under para-
graph (a) of this section, unless the
Board Chair determines that it should
be considered and decided by the Board
en banc.

(d) Upon initial consideration of a
stay request under paragraph (b) of

this section, the Board or the des-
ignated member thereof may:

(1) grant or deny the requested stay,
in whole or in part, on the basis of the
written submissions of the respective
parties without additional briefing,
oral argument, or the receipt of any
documentary evidence or testimony;

(2) require further briefing of the is-
sues presented by the request and/or
call for oral argument; or

(3) conduct a hearing at which docu-
mentary evidence and testimony is re-
ceived. If necessary, the ex parte stay
issued under paragraph (a) of this sec-
tion may be extended sua sponte for a
period not to exceed 30 days to enable
the Board or the designated member
thereof a reasonable opportunity to de-
cide the matter.

(e) In acting upon a stay request
under paragraph (b) of this section, the
Board or the designated member there-
of shall consider and balance such es-
tablished equitable factors as:

(1) The likelihood that the personnel
action sought to be stayed involves a
prohibited personnel practice; and

(2) The nature and extent of the in-
jury that the employee and the agency
likely will suffer if the requested stay
is or is not issued. If a further tem-
porary stay is granted based on a claim
that the General Counsel requires addi-
tional time to conclude an investiga-
tion of the employee’s complaint, the
duration of that further stay shall not
exceed the amount of time necessary to
complete the investigation in the exer-
cise of a high degree of diligence.

(f) Any order issued by a member of
the Board granting or denying, in
whole or in part, a stay request under
paragraph (b) shall be subject to review
by the Board en banc on the filing and
service of a notice of appeal, accom-
panied by a supporting brief, within 10
days of the service of that order. Re-
sponsive briefs shall be filed and served
within 10 days of service of the appeal.

(g) A motion to vacate a stay order
may be filed at any time. A stay order
issued by the Board en banc may not be
vacated by a single Board member.
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Subpart H—Appeals by Members
of the Senior Executive Service

§ 28.140 Personnel actions involving
SES members.

Members of the GAO Senior Execu-
tive Service (SES) may appeal adverse
actions relating to misconduct, malfea-
sance or similar action to the Board in
accordance with Subpart B of this part.
Members of the GAO SES who allege
that they have been subjected to a per-
sonnel action that constitutes a pro-
hibited personnel practice or prohib-
ited discrimination may appeal to the
Board in accordance with subpart B or
subpart D of this part respectively.

§ 28.141 Performance based actions.

A career appointee removed from
SES to a GAO position outside the SES
for less than fully successful executive
performance shall, upon notice of such
removal, be entitled, upon request, to
an informal hearing before a member
of the Board designated by the Chair of
the Board.

(a) At the informal hearing, the ca-
reer appointee and/or a representative
and the agency may appear and present
documentary evidence and argument.

(b) The Board member will determine
which, if any, witnesses will be allowed
to testify. As a general rule, no cross-
examination of witnesses will be al-
lowed. The Board member will have
discretion to allow cross-examination
of witnesses in exceptional cir-
cumstances.

(c) The informal hearing shall not
give the career appointee the right to
initiate an action with the Board under
another provision of these rules, nor
need the removal action be delayed as
a result of the granting of such hear-
ing.

Subpart I—Ex Parte
Communications

§ 28.145 Policy.

It is the policy of the Board to regu-
late strictly ex parte communications
between members of the Board and
their decision-making personnel and
any interested party to a proceeding
before the Board.

§ 28.146 Explanation and definitions.
(a) Ex parte communications are oral

or written communications between
decision-making personnel of the
Board and an interested party to a pro-
ceeding without providing the other
parties to the proceeding a chance to
participate. Not all ex parte commu-
nications are prohibited, however, only
those which involve the merits of the
case or those which violate other rules
requiring submissions to be in writing.
Accordingly, interested parties may
make inquiries about such matters as
the status of a case, when it will be
heard, and the method for transmitting
evidence to the Board. Such commu-
nications should be directed to the
Clerk of the Board. Parties may not in-
quire about such matters as what de-
fense they should use or whether their
evidence is adequate, make a submis-
sion orally which is required to be in
writing, or otherwise inquire as to the
merits of a pending case.

(b) In this subpart—
(1) ‘‘Interested party’’ includes:
(i) Any party, including the General

Counsel of the Board, or representative
of a party involved in a proceeding be-
fore the Board;

(ii) Any person desiring to intervene
in any proceeding before the Board; or

(iii) Any other person who might be
affected by the outcome of a proceed-
ing before the Board.

(2) ‘‘Decision-making personnel’’
means the Board, a panel of Board
members, a Board member, an adminis-
trative judge, and/or an employee of
the Board, who reasonably can be ex-
pected to participate in the decision-
making process of the Board.

§ 28.147 Prohibited communications.
Ex parte communications concerning

the merits of any matter before the
Board for adjudication, or which would
otherwise violate rules requiring writ-
ten submissions, are prohibited from
the time the interested party involved
has knowledge that the matter may be
considered by the Board until the
Board has rendered a final decision on
the case.

§ 28.148 Reporting of communications.
Any communication made in viola-

tion of this section shall be made part
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of the record in the proceeding and an
opportunity for rebuttal allowed. If the
communication was oral, a memoran-
dum stating the substance of the dis-
cussion shall be placed in the record.

§ 28.149 Sanctions.

The following sanctions shall be
available for violations of this Subpart:

(a) The Board, a panel of Board mem-
bers, a Board member or an adminis-
trative judge, as necessary, may, in the
interest of justice, require the offend-
ing party to show cause why his or her
claim, interest, motion or petition
should not be dismissed, denied or oth-
erwise adversely affected.

(b) The Board, a panel of Board mem-
bers, a Board member or an adminis-
trative judge, as necessary, may invoke
such sanctions against any offending
party as may be appropriate under the
circumstances.

Subpart J—Statement of Policy or
Guidance

§ 28.155 Statement of policy or guid-
ance.

Upon petition by any person, or on
its own motion, the Board may issue
statements of policy or guidance. In de-
termining whether to issue such a
statement, the criteria to be consid-
ered by the Board will include, but not
be limited to, the following:

(a) Whether the question presented
can more appropriately be resolved by
other means;

(b) Where other means are available,
whether a Board statement would pre-
vent the proliferation of cases;

(c) Whether the resolution of the
question presented would have general
applicability;

(d) Whether the question currently
confronts the parties as part of their
employee-management relationship;

(e) Whether the question is presented
jointly by the parties involved; and

(f) Whether the issuance by the Board
of a statement of policy or guidance
would promote the purposes of the
General Accounting Office Personnel
Act.

PART 29—GENERAL ACCOUNTING
OFFICE PERSONNEL APPEALS
BOARD; PROCEDURES APPLICA-
BLE TO CLAIMS CONCERNING
EMPLOYMENT PRACTICES AT THE
ARCHITECT OF THE CAPITOL

Sec.
29.1 Purpose and scope.
29.2 Definitions.
29.3 Jurisdiction of the Board.
29.4 Computation of time.
29.5 Informal procedural advice.
29.6 Requirement for exhaustion of internal

administrative remedies provided by the
Architect of the Capitol.

29.7 Notice of appeal rights.
29.8 Filing a charge with the General Coun-

sel.
29.9 General Counsel procedures.
29.10 Filing a petition for review with the

Board.
29.11 Board procedures on petitions for re-

view.
29.12 [Reserved]
29.13 Applicability of this part.

AUTHORITY: 31 U.S.C. 753.

SOURCE: 59 FR 59106, Nov. 16, 1994, unless
otherwise noted.

§ 29.1 Purpose and scope.

(a) The purpose of this part is to im-
plement the Board’s authority under
the Architect of the Capitol Human Re-
sources Act, Public Law 103–283, sec.
312, 108 Stat. 1443 (July 22, 1994). That
act authorizes the Board to adjudicate
certain claims of discrimination and
retaliation brought by employees of
the Architect of the Capitol. The rules
contained in this part establish the
procedures to be followed by:

(1) Employees of the Architect of the
Capitol in pursuing discrimination and
retaliation claims before the Board;

(2) The Architect of the Capitol in its
dealings with the Board; and

(3) The Board in carrying out its re-
sponsibilities under the Architect of
the Capitol Human Resources Act.

(b) In considering any procedural
matter not specifically addressed by
these rules, the Board will be guided,
but not bound, by the Federal Rules of
Civil Procedure.

§ 29.2 Definitions.

In this part—
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Board means the General Accounting
Office Personnel Appeals Board as es-
tablished by 31 U.S.C. 751.

Charge means an allegation, filed
with the Board’s General Counsel, of an
unlawful discriminatory practice that
is within the Board’s jurisdiction under
the Architect of the Capitol Human Re-
sources Act, Public Law 103–283, sec.
312, 108 Stat. 1443 (July 22, 1994).

Charging party means an individual
filing a charge with the Board’s Gen-
eral Counsel.

Clerk of the Board means the individ-
ual appointed by the Board to receive
papers filed with the Board, to main-
tain the Board’s official files, and to
advise parties and members of the pub-
lic on the Board’s procedures.

Days mean calendar days.
Employee of the Architect of the Capitol

means any employee of or applicant for
employment with the Architect of the
Capitol, the Botanic Garden, or the
Senate restaurants. It also includes,
within 180 days after the termination
of such employment, any individual
who was formerly an employee of the
Architect of the Capitol, the Botanic
Garden, or the Senate restaurants, and
whose claim of violation arises out of
such employment. The term ‘‘employee
of the Architect of the Capitol’’ does
not include any individual who is a
House of Representatives garage or
parking lot attendant, including the
superintendent.

General Counsel means the General
Counsel of the Board, as provided for
under 31 U.S.C. 752.

Petition for Review means any request
filed with the Board for action to be
taken on matters within the Board’s
jurisdiction pursuant to the Architect
of the Capitol Human Resources Act,
Public Law 103–283, sec. 312, 108 Stat.
1443 (July 22, 1994).

Petitioner means any individual filing
a petition for review with the Board.

Solicitor means the attorney ap-
pointed by the Board to provide advice
and assistance to the Board in carrying
out its adjudicatory functions and to
advise parties and members of the pub-
lic on the Board’s procedures.

§ 29.3 Jurisdiction of the Board.
(a) The Board has jurisdiction to hear

and adjudicate claims brought by em-

ployees of the Architect of the Capitol
alleging discrimination in employment
based on:

(1) Race, color, religion, sex, or na-
tional origin, within the meaning of
section 717 of the Civil Rights Act of
1964, as amended, 42 U.S.C. 2000e–16;

(2) Age, within the meaning of sec-
tion 15 of the Age Discrimination in
Employment Act of 1967, as amended,
29 U.S.C. 633a; or

(3) Handicap or disability, within the
meaning of section 501 of the Rehabili-
tation Act of 1973, as amended, 29
U.S.C. 791, and sections 102 through 104
of the Americans with Disabilities Act
of 1990, 42 U.S.C. 12112–12114.

(b) The Board has jurisdiction to hear
and adjudicate claims brought by any
individual alleging that he or she was
subjected, by any employee of the Ar-
chitect of the Capitol, to intimidation
or reprisal because of the exercise of
any right under the Architect of the
Capitol Human Resources Act. This in-
cludes claims of retaliation against an
individual because he or she:

(1) Opposed practices made unlawful
by the Architect of the Capitol Human
Resources Act;

(2) Filed a charge or petition for re-
view with the Board;

(3) Utilized the internal procedures
provided by the Architect of the Cap-
itol for the resolution of claims of dis-
crimination or reprisal including, but
not limited to, the filing of a request
for formal or informal advice or the fil-
ing of a formal complaint; or

(4) Participated in any proceedings
before the Board or the Architect of
the Capitol for the resolution of com-
plaints of discrimination or reprisal.

[59 FR 59106, Nov. 16, 1994, as amended at 60
FR 35119, July 6, 1995]

§ 29.4 Computation of time.
For the purposes of this part, time

will be computed in the manner de-
scribed in 4 CFR 28.4.

§ 29.5 Informal procedural advice.
Any party or member of the public

may seek advice on all aspects of the
Board’s procedures by contacting the
Board’s Solicitor, the Board’s General
Counsel or the Clerk of the Board. In-
formal advice will be supplied within
the limits of available time and staff.
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§ 29.6 Requirement for exhaustion of
internal administrative remedies
provided by the Architect of the
Capitol.

(a) General. Under the provisions of
the Architect of the Capitol Human Re-
sources Act, any employee of the Ar-
chitect of the Capitol who wishes to
pursue a claim of discrimination or re-
taliation before the Board must first
file an internal complaint with the Ar-
chitect of the Capitol and exhaust the
procedures for resolving such com-
plaints. The procedures for filing such
complaints are at present set forth in
the Equal Employment Opportunity
Procedures Manual issued by the Ar-
chitect of the Capitol. The internal
procedures for resolving complaints of
discrimination or retaliation will be
considered exhausted when either of
the following occurs:

(1) The employee receives a final de-
cision by the Architect of the Capitol
on his or her complaint of discrimina-
tion or retaliation; or

(2) 150 days have passed after the fil-
ing of an internal complaint of dis-
crimination or retaliation and the Ar-
chitect of the Capitol has not issued a
final decision on the complaint.

(b) Class claims. An employee of the
Architect of the Capitol who wishes to
seek relief before the Board for a class
of employees shall first file an internal
complaint of discrimination or retalia-
tion with the Architect of the Capitol
and exhaust the internal remedies for
resolution of such complaints as de-
scribed in paragraph (a) of this section.
It is not necessary that the employee
raise class allegations in his or her in-
ternal complaint in order to be able to
pursue the matter as a class action be-
fore the Board.

(c) Filing a charge with the Board’s
General Counsel following exhaustion of
administrative remedies. If, following the
exhaustion of internal administrative
remedies as described in paragraphs (a)
or (b) of this section, an employee of
the Architect of the Capitol wishes to
pursue the matter before the Board,
the employee may file a charge with
the Board’s General Counsel. The pro-
cedures for filing such a charge are set
forth in § 29.8.

[59 FR 59106, Nov. 16, 1994, as amended at 60
FR 35119, July 6, 1995]

§ 29.7 Notice of appeal rights.

(a) The Architect of the Capitol shall
be responsible for ensuring that em-
ployees are routinely advised of their
appeal rights to the Board. Any final
decision on an internal complaint of
discrimination shall include a notice of
the complainant’s right to pursue the
matter before the Board including:

(1) The time limits for appealing to
the Board;

(2) The address of the Board;
(3) The employee’s right to represen-

tation before the Board;
(4) The availability of a hearing be-

fore the Board where factual issues are
in dispute; and

(5) The employee’s right to a reason-
able amount of official time for the
preparation and presentation of his or
her appeal.

(b) A copy of the Board’s regulations
shall be attached to the notice required
by paragraph (a) of this section. The
notice shall also be accompanied by
proof of service.

§ 29.8 Filing a charge with the General
Counsel.

(a) Who may file. Any employee of the
Architect of the Capitol who claims
that he or she has been subjected to
unlawful discrimination or retaliation
(as defined in § 29.3) may file a charge
with the Board’s General Counsel. One
or more employees may file a charge as
representative of a class of employees
of the Architect of the Capitol.

(b) When to file. A charge by an em-
ployee of the Architect of the Capitol
must be filed at either of the following
times:

(1) Within 30 days after the receipt of
a final decision by the Architect of the
Capitol on the employee’s internal
complaint of discrimination or retalia-
tion; or

(2) At any time after the passage of
150 days following the filing of an in-
ternal complaint of discrimination or
retaliation, if the Architect of the Cap-
itol has not yet issued a final decision
on the internal complaint.

(c) How to file. Charges may be filed
with the General Counsel in person or
by mail. Please note that the address
to be used differs for the two kinds of
filing.
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(1) Filing in person: A charge may be
filed in person at the Office of the Gen-
eral Counsel, Suite 580, Union Center
Plaza II, 820 First St. NE., Washington,
DC.

(2) Filing by mail: A charge may be
filed by mail addressed to the General
Counsel, Personnel Appeals Board,
Suite 580, Union Center Plaza II, 441 G
Street, NW., Washington, DC 20548.
When filed by mail, the postmark shall
be date of filing for all submissions to
the General Counsel.

(d) What to file. The charge should in-
clude the following information:

(1) Name, address, and telephone
number of the charging party. In the
case of a class action, a clear descrip-
tion of the class of employees on whose
behalf a charge is filed;

(2) The names and titles of persons, if
any, responsible for actions the charg-
ing party wishes to have the General
Counsel review;

(3) The actions complained about, in-
cluding dates and reason given;

(4) The charging party’s reasons for
believing that the actions taken con-
stitute unlawful discrimination;

(5) Remedies sought by the charging
party;

(6) Information concerning the charg-
ing party’s exhaustion of administra-
tive remedies before the Architect of
the Capitol, including the date the in-
ternal complaint of discrimination was
filed and, if applicable, the date on
which the employee received a final de-
cision from the Architect of the Cap-
itol on his or her complaint of dis-
crimination;

(7) Name and address of the rep-
resentative, if any, who will act for the
charging party;

(8) Signature of the charging party or
the charging party’s representative.

(e) Attorney fees only issue raised. The
General Counsel shall not represent the
petitioner when the only issue raised is
attorney fees. When attorney fees are
the only issue raised in a charge to the
General Counsel, the General Counsel
shall transmit the charge to the Board
for processing as a petition for review.

[59 FR 59106, Nov. 16, 1994, as amended at 60
FR 35119, July 6, 1995; 61 FR 36811, July 15,
1996]

§ 29.9 General Counsel procedures.

(a) The General Counsel shall serve
on the Architect of the Capitol a copy
of the charge, investigate the matters
raised in the charge, refine the issues
where appropriate, and attempt to set-
tle all matters at issue.

(b) The General Counsel’s investiga-
tion may include gathering informa-
tion from the Architect of the Capitol,
and interviewing and taking state-
ments from witnesses. Employees of
the Architect of the Capitol shall be on
official time during the time that they
are responding to any requests from
the General Counsel.

(c) Following the investigation, the
General Counsel shall provide the
charging party with a Right to Appeal
Letter. Accompanying this letter will
be a statement of the General Counsel
advising the charging party of the re-
sults of the investigation. This state-
ment of the General Counsel is not sub-
ject to discovery and may not be intro-
duced into evidence before the Board.

(d) If, following the investigation, the
General Counsel determines that there
are not reasonable grounds to believe
that the charging party has been sub-
jected to unlawful discrimination or
retaliation as described in § 29.3, then
the General Counsel shall not represent
the charging party. If the General
Counsel determines that there are rea-
sonable grounds to believe that the
charging party has been subjected to
such discrimination or retaliation,
then the General Counsel shall rep-
resent the charging party, unless the
charging party elects not to be rep-
resented by the General Counsel. Any
charging party may represent him- or
herself or obtain other representation.

(e) When the charging party elects to
be represented by the General Counsel,
the General Counsel is to direct the
representation in the charging party’s
case. The charging party may also re-
tain a private representative in such
cases. However, the role of the private
representative is limited to assisting
the General Counsel as the General
Counsel determines to be appropriate.

(f) When the General Counsel is not
participating in a case, the General
Counsel may request permission to in-
tervene with respect to any issue in
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which the General Counsel finds a sig-
nificant public interest in the enforce-
ment of the right to be free of unlawful
discrimination and retaliation in em-
ployment.

§ 29.10 Filing a petition for review
with the Board.

(a) Who may file. A petition for review
may be filed with the Board by any em-
ployee of the Architect of the Capitol
who has received a Right to Appeal
Letter from the General Counsel and
who is claiming to have been subjected
to unlawful discrimination or retalia-
tion as described in § 29.3.

(b) When to file. Petitions for review
must be filed within 30 days after serv-
ice upon the charging party of the
Right to Appeal Letter from the Gen-
eral Counsel.

(c) How to file. Petitions for review
may be filed in person or by mail.
Please note that the address to be used
differs for the two kinds of filing.

(1) Filing in person: A petition may be
filed in person at the office of the
Board, Suite 560, Union Center Plaza II,
820 First Street NE., Washington, DC.

(2) Filing by mail: A petition may be
filed by mail addressed to the Person-
nel Appeals Board, Suite 560, Union
Center Plaza II, 441 G Street, NW.,
Washington DC 20548. When filed by
mail, the postmark shall be the date of
filing for all submissions to the Board.

(d) What to file. The petition for re-
view shall include the following infor-
mation:

(1) The name, address, and telephone
number of the petitioner. In the case of
a class action, a clear description of
the class of employees on whose behalf
the petition is being filed;

(2) The names and titles of persons, if
any, responsible for the actions the pe-
titioner wishes to have the Board re-
view;

(3) The actions being complained
about including dates and reasons
given;

(4) Petitioner’s reasons for believing
that the actions constituted unlawful
discrimination or retaliation;

(5) Remedies sought by petitioner;
(6) Information concerning petition-

er’s exhaustion of administrative rem-
edies before the Architect of the Cap-
itol, including the date that an inter-

nal complaint of discrimination or re-
taliation was filed and the date, if ap-
plicable, that the petitioner received a
final decision from the Architect of the
Capitol;

(7) Name, address, and telephone
number of the representative, if any,
who will act for the petitioner;

(8) Signature of the petitioner or the
petitioner’s representative.

(e) Amendments to a petition for review.
Failure to raise a claim in the petition
for review shall not bar its submission
later unless to do so would prejudice
the rights of the other parties or un-
duly delay the proceedings.

(f) Class Actions. One or more employ-
ees of the Architect of the Capitol may
file a petition for review as representa-
tives of a class of employees in any
matter within the Board’s jurisdiction
as set forth in § 29.3. In determining
whether it is appropriate to treat an
appeal as a class action, the Board will
be guided, but not controlled, by the
applicable provisions of the Federal
Rules of Civil Procedure.

[59 FR 59106, Nov. 16, 1994, as amended at 61
FR 36811, July 15, 1996]

§ 29.11 Board procedures on petitions
for review.

In adjudicating petitions for review
filed by employees of the Architect of
the Capitol, the Board will generally
follow the same procedures as it does
for adjudicating petitions for review
filed by General Accounting Office
(GAO) employees under 4 CFR part 28,
subpart B. The Board specifically
adopts the regulations contained in 4
CFR 28.19 through 28.90 as the proce-
dures it will follow for petitions for re-
view filed by Architect of the Capitol
employees. The Architect of the Cap-
itol will have the same obligations and
responsibilities as are assigned to the
GAO under those regulations. The reg-
ulations concerning ex parte commu-
nications, contained in 4 CFR part 28,
subpart I, will also be applicable to all
proceedings brought by or on behalf of
employees of the Architect of the Cap-
itol.
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§ 29.12 [Reserved]

§ 29.13 Applicability of this part.
(a) The regulations in this part do

not apply to any claim of discrimina-
tion or retaliation by an employee of
the Architect of the Capitol which was
pending before, or an appeal from, the
Office of Senate Fair Employment
Practices on the July 22, 1994, effective
date of the Architect of the Capitol
Human Resources Act. Any such
claims shall continue to be processed
pursuant to the procedures established

in the Government Employee Rights
Act of 1991, 2 U.S.C. 1201, et seq.

(b) The regulations in this part apply
to all charges filed with the Board
prior to January 23, 1996, the effective
date of § 201 of the Congressional Ac-
countability Act of 1995 (CAA), Pub. L.
104–1, 109 Stat. 3 (January 23, 1995).
They also apply to any charge filed
after that date pursuant to the terms
of § 506(b) of the CAA.

[59 FR 59106, Nov. 16, 1994, as amended at 60
FR 35119, July 6, 1995]
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