AUTHENTICATED
U.S. GOVERNMENT
INFORMATION
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§2.406 Requests for authenticated cop-
ies of EPA documents.

Requests for authenticated copies of
EPA documents for purposes of admis-
sibility under 28 U.S.C. 1733 and Rule 44
of the Federal Rules of Civil Procedure
will be granted for documents which
would otherwise be released pursuant
to subpart A. For purposes of Rule 44
the person having legal custody of the
record is the cognizant Assistant Ad-
ministrator, Regional Administrator,
Staff Office Director or Office Director
or his designee. The advice of the Of-
fice of General Counsel should be ob-
tained concerning the proper form of
authentication.

PART 4—UNIFORM RELOCATION
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY ASSISTED PRO-
GRAMS

AUTHORITY: Section 213, Uniform Reloca-
tion Assistance and Real Property Acquisi-
tion Policies Act of 1970, as amended by the
Surface Transportation and Uniform Reloca-
tion Assistance Act of 1987, Title IV of Pub.
L. 100-17, 101 Stat. 246-256 (42 U.S.C. 4601
note).

8§4.1 Uniform relocation assistance
and real property acquisition.

Effective April 2, 1989, regulations
and procedures for complying with the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (Pub. L. 91-646, 84 Stat. 1894, 42
U.S.C. 4601), as amended by the Surface
Transportation and Uniform Reloca-
tion Assistance Act of 1987 (Pub. L. 100-
17, 101 Stat. 246-255, 42 U.S.C. 4601 note)
are set forth in 49 CFR part 24.

[52 FR 48023, Dec. 17, 1987 and 54 FR 8912,
Mar. 2, 1989]

PART 6—PROCEDURES FOR IMPLE-
MENTING THE REQUIREMENTS OF
THE COUNCIL ON ENVIRON-
MENTAL QUALITY ON THE NA-
TIONAL ENVIRONMENTAL POLICY
ACT

Subpart A—General

Sec.
6.100 Purpose and policy.
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6.101 Definitions.

6.102 Applicability.

6.103 Responsibilities.

6.104 Early involvement of private parties.

6.105 Synopsis of environmental review pro-
cedures.

6.106 Deviations.

6.107 Categorical exclusions.

6.108 Criteria for initiating an EIS.

Subpart B—Content of EISs

6.200 The environmental impact statement.
6.201 Format.

6.202 Executive summary.

6.203 Body of ElISs.

6.204 Incorporation by reference.

6.205 List of preparers.

Subpart C—Coordination With Other Envi-
ronmental Review and Consultation
Requirements

6.300 General.

6.301 Landmarks, historical, and archeologi-
cal sites.

6.302 Wetlands, floodplains, important
farmlands, coastal zones, wild and scenic
rivers, fish and wildlife, and endangered
species.

6.303 Air quality.

Subpart D—Public and Other Federal
Agency Involvement

6.400 Public involvement.

6.401 Official filing requirements.
6.402 Availability of documents.
6.403 The commenting process.
6.404 Supplements.

Subpart E—Environmental Review Proce-
dures for Wastewater Treatment Con-
struction Grants Program

6.500 Purpose.

6.501 Definitions.

6.502 Applicability and limitations.

6.503 Overview of the environmental review
process.

6.504 Consultation during the facilities
planning process.

6.505 Categorical exclusions.

6.506 Environmental review process.

6.507 Partitioning the environmental review
process.

6.508 Findings of No Significant Impact
(FNSI) determination.

6.509 Criteria for initiating Environmental
Impact Statements (EIS).

6.510 Environmental Impact Statement
(EIS) preparation.

6.511 Record of Decision (ROD) for EISs and
identification of mitigation measures.

6.512 Monitoring for compliance.

6.513 Public participation.

6.514 Delegation to States.
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Subpart F—Environmental Review Proce-
dures for the New Source NPDES Pro-
gram

6.600
6.601

Purpose.

Definitions.

6.602 Applicability.

6.603 Limitations on actions during envi-
ronmental review process.

6.604 Environmental review process.

6.605 Criteria for preparing EISs.

6.606 Record of decision.

6.607 Monitoring.

Subpart G—Environmental Review Proce-
dures for Office of Research and De-
velopment Projects

Purpose.

Definition.

Applicability.

General.

Categorical exclusions.

Environmental assessment and finding
of no significant impact.

6.706 Environmental impact statement.

Subpart H—Environmental Review Proce-
dures for Solid Waste Demonstration
Projects

6.800
6.801
6.802
6.803
6.804

Purpose.

Applicability.

Criteria for preparing EISs.
Environmental review process.
Record of decision.

Subpart |—Environmental Review Proce-
dures for EPA Facility Support Activities

6.900
6.901
6.902
6.903
6.904
6.905

Purpose.

Definitions.

Applicability.

Criteria for preparing EISs.
Environmental review process.
Record of decision.

Subpart J—Assessing the Environmental
Effects Abroad of EPA Actions

6.1001 Purpose and policy.

6.1002 Applicability.

6.1003 Definitions.

6.1004 Environmental
ment requirements.

6.1005 Lead or cooperating agency.

6.1006 Exemptions and considerations.

6.1007 Implementation.

APPENDIX A TO PART 6—STATEMENT OF PRO-
CEDURES ON FLOODPLAIN MANAGEMENT
AND WETLANDS PROTECTION

AUTHORITY: 42 U.S.C. 4321 et seq., 7401-7671q;
40 CFR part 1500.

SOURCE: 44 FR 64177, Nov. 6, 1979, unless
otherwise noted.

review and assess-
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Subpart A—General

§6.100 Purpose and policy.

(a) The National Environmental Pol-
icy Act of 1969 (NEPA), 42 U.S.C. 4321 et
seq., as implemented by Executive Or-
ders 11514 and 11991 and the Council on
Environmental Quality (CEQ) Regula-
tions of November 29, 1978 (43 FR 55978)
requires that Federal agencies include
in their decision-making processes ap-
propriate and careful consideration of
all environmental effects of proposed
actions, analyze potential environ-
mental effects of proposed actions and
their alternatives for public under-
standing and scrutiny, avoid or mini-
mize adverse effects of proposed ac-
tions, and restore and enhance environ-
mental quality as much as possible.
The Environmental Protection Agency
(EPA) shall integrate these NEPA fac-
tors as early in the Agency planning
processes as possible. The environ-
mental review process shall be the
focal point to assure NEPA consider-
ations are taken into account. To the
extent applicable, EPA shall prepare
environmental impact statements
(EISs) on those major actions deter-
mined to have significant impact on
the quality of the human environment.
This part takes into account the EIS
exemptions set forth under section
511(c)(1) of the Clean Water Act (Pub.
L. 92-500) and section 7(c)(1) of the En-
ergy Supply and Environmental Co-
ordination Act of 1974 (Pub. L. 93-319).

(b) This part establishes EPA policy
and procedures for the identification
and analysis of the environmental im-
pacts of EPA-related activities and the
preparation and processing of EISs.

§6.101 Definitions.

(a) Terminology. All terminology used
in this part will be consistent with the
terms as defined in 40 CFR part 1508
(the CEQ Regulations). Any qualifica-
tions will be provided in the definitions
set forth in each subpart of this regula-
tion.

(b) The term CEQ Regulations means
the regulations issued by the Council
on Environmental Quality on Novem-
ber 29, 1978 (see 43 FR 55978), which im-
plement Executive Order 11991. The
CEQ Regulations will often be referred
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to throughout this regulation by ref-
erence to 40 CFR part 1500 et al.

(¢) The term environmental review
means the process whereby an evalua-
tion is undertaken by EPA to deter-
mine whether a proposed Agency ac-
tion may have a significant impact on
the environment and therefore require
the preparation of the EIS.

(d) The term environmental informa-
tion document means any written analy-
sis prepared by an applicant, grantee or
contractor describing the environ-
mental impacts of a proposed action.
This document will be of sufficient
scope to enable the responsible official
to prepare an environmental assess-
ment as described in the remaining
subparts of this regulation.

(e) The term grant as used in this
part means an award of funds or other
assistance by a written grant agree-
ment or cooperative agreement under
40 CFR chapter |, subpart B.

§6.102 Applicability.

(a) Administrative actions covered. This
part applies to the activities of EPA in
accordance with the outline of the sub-
parts set forth below. Each subpart de-
scribes the detailed environmental re-
view procedures required for each ac-
tion.

(1) Subpart A sets forth an overview
of the regulation. Section 6.102(b) de-
scribes the requirements for EPA legis-
lative proposals.

(2) Subpart B describes the require-
ments for the content of an EIS pre-
pared pursuant to subparts E, F, G, H,
and I.

(3) Subpart C describes the require-
ments for coordination of all environ-
mental laws during the environmental
review undertaken pursuant to sub-
parts E, F, G, H, and I.

(4) Subpart D describes the public in-
formation requirements which must be
undertaken in conjunction with the en-
vironmental review requirements
under subparts E, F, G, H, and I.

(5) Subpart E describes the environ-
mental review requirements for the
wastewater treatment construction
grants program under Title Il of the
Clean Water Act.

(6) Subpart F describes the environ-
mental review requirements for new
source National Pollutant Discharge
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Elimination System (NPDES) permits
under section 402 of the Clean Water
Act.

(7) Subpart G describes the environ-
mental review requirements for re-
search and development programs un-
dertaken by the Agency.

(8) Subpart H describes the environ-
mental review requirements for solid
waste demonstration projects under-
taken by the Agency.

(9) Subpart | describes the environ-
mental review requirements for con-
struction of special purpose facilities
and facility renovations by the Agency.

(b) Legislative proposals. As required
by the CEQ Regulations, legislative
EISs are required for any legislative
proposal developed by EPA which sig-
nificantly affects the quality of the
human environment. A preliminary
draft EIS shall be prepared by the re-
sponsible EPA office concurrently with
the development of the legislative pro-
posal and contain information required
under subpart B. The EIS shall be proc-
essed in accordance with the require-
ments set forth under 40 CFR 1506.8.

(c) Application to ongoing activities—
(1) General. The effective date for these
regulations is December 5, 1979. These
regulations do not apply to an EIS or
supplement to that EIS if the draft EIS
was filed with the Office of External
Affairs, (OEA) before July 30, 1979. No
completed environmental documents
need be redone by reason of these regu-
lations.

(2) With regard to activities under
subpart E, these regulations shall
apply to all EPA environmental review
procedures effective December 15, 1979.
However, for facility plans begun be-
fore December 15, 1979, the responsible
official shall impose no new require-
ments on the grantee. Such grantees
shall comply with requirements appli-
cable before the effective date of this
regulation. Notwithstanding the above,
this regulation shall apply to any facil-
ity plan submitted to EPA after Sep-
tember 30, 1980.

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9829, Mar. 8, 1982]
§6.103 Responsibilities.

(a) General responsibilities. (1) The re-
sponsible official’s duties include:
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(i) Requiring applicants, contractors,
and grantees to submit environmental
information documents and related
documents and assuring that environ-
mental reviews are conducted on pro-
posed EPA projects at the earliest pos-
sible point in EPA’s decision-making
process. In this regard, the responsible
official shall assure the early involve-
ment and availability of information
for private applicants and other non-
Federal entities requiring EPA approv-
als.

(ii) When required, assuring that ade-
quate draft EISs are prepared and dis-
tributed at the earliest possible point
in EPA’s decision-making process,
their internal and external review is
coordinated, and final EISs are pre-
pared and distributed.

(iii) When an EIS is not prepared, as-
suring documentation of the decision
to grant a categorical exclusion, or as-
suring that findings of no significant
impact (FNSIs) and environmental as-
sessments are prepared and distributed
for those actions requiring them.

(iv) Consulting with appropriate offi-
cials responsible for other environ-
mental laws set forth in subpart C.

(v) Consulting with the Office of Ex-
ternal Affairs (OEA) on actions involv-
ing unresolved conflicts concerning
this part or other Federal agencies.

(vi) When required, assuring that
public participation requirements are
met.

(2) Office of External Affairs duties in-
clude: (i) Supporting the Administrator
in providing EPA policy guidance and
assuring that EPA offices establish and
maintain adequate administrative pro-
cedures to comply with this part.

(ii) Monitoring the overall timeliness
and quality of the EPA effort to com-
ply with this part.

(iii) Providing assistance to respon-
sible officials as required, i.e., prepar-
ing guidelines describing the scope of
environmental information required by
private applicants relating to their
proposed actions.

(iv) Coordinating the training of per-
sonnel involved in the review and prep-
aration of EISs and other associated
documents.

(v) Acting as EPA liaison with the
Council on Environmental Quality and
other Federal and State entities on
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matters of EPA policy and administra-
tive mechanisms to facilitate external
review of EISs, to determine lead agen-
cy and to improve the uniformity of
the NEPA procedures of Federal agen-
cies.

(vi) Advising the Administrator and
Deputy Administrator on projects
which involve more than one EPA of-
fice, are highly controversial, are na-
tionally significant, or pioneer EPA
policy, when these projects have had or
should have an EIS prepared on them.

(vii) Carrying out administrative du-
ties relating to maintaining status of
EISs within EPA, i.e., publication of
notices of intent in the FEDERAL REG-
ISTER and making available to the pub-
lic status reports on EISs and other
elements of the environmental review
process.

(3) Office of an Assistant Administrator
duties include: (i) Providing specific pol-
icy guidance to their respective offices
and assuring that those offices estab-
lish and maintain adequate administra-
tive procedures to comply with this
part.

(if) Monitoring the overall timeliness
and quality of their respective office’s
efforts to comply with this part.

(iii) Acting as liaison between their
offices and the OEA and between their
offices and other Assistant Administra-
tors or Regional Administrators on
matters of agencywide policy and pro-
cedures.

(iv) Advising the Administrator and
Deputy Administrator through the
OEA on projects or activities within
their respective areas of responsibil-
ities which involve more than one EPA
office, are highly controversial, are na-
tionally significant, or pioneer EPA
policy, when these projects will have or
should have an EIS prepared on them.

(v) Pursuant to §6.102(b) of this sub-
part, preparing legislative EISs as ap-
propriate on EPA legislative initia-
tives.

(4) The Office of Policy, Planning,
and Evaluation duties include: respon-
sibilities for coordinating the prepara-
tion of EISs required on EPA legisla-
tive proposals in accordance with
§6.102(b).
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(b) Responsibilities for subpart E—(1)
Responsible official. The responsible of-
ficial for EPA actions covered by this
subpart is the Regional Administrator.

(2) Assistant Administrator. The re-
sponsibilities of the Assistant Adminis-
trator, as described in §6.103(a)(3), shall
be assumed by the Assistant Adminis-
trator for Water for EPA actions cov-
ered by this subpart.

(c) Responsibilities for subpart F—(1)
Responsible official. The responsible of-
ficial for activities covered by this sub-
part is the Regional Administrator.

(2) Assistant Administrator. The re-
sponsibilities of the Assistant Adminis-
trator, as described in §6.103(a)(3), shall
be assumed by the Assistant Adminis-
trator for Enforcement and Compliance
Monitoring for EPA actions covered by
this subpart.

(d) Responsibilities for subpart G. The
Assistant Administrator for Research
and Development will be the respon-
sible official for activities covered by
this subpart.

(e) Responsibilities for subpart H. The
Assistant  Administrator for Solid
Waste and Emergency Response will be
the responsible official for activities
covered by this subpart.

(f) Responsibilities for subpart 1. The
responsible official for new construc-
tion and modification of special pur-
pose facilities is as follows:

(1) The Chief, Facilities Engineering
and Real Estate Branch, Facilities and
Support Services Division, Office of the
Assistant Administrator for Adminis-
tration and Resource Management
(OARM) shall be the responsible offi-
cial on all new construction of special
purpose facilities and on all new modi-
fication projects for which the Facili-
ties Engineering and Real Estate
Branch has received a funding allow-
ance and for all other field components
not covered elsewhere in paragraph (f)
of this section.

(2) The Regional Administrator shall
be the responsible official on all im-
provement and modification projects
for which the regional office has re-
ceived the funding allowance.

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9829, Mar. 8, 1982; 50 FR 26315, June 25,
1985; 51 FR 32609, Sept. 12, 1986]
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§6.104 Early
parties.

As required by 40 CFR 1501.2(d) and
§6.103(a)(3)(v) of this regulation, re-
sponsible officials must ensure early
involvement of private applicants or
other non-Federal entities in the envi-
ronmental review process related to
EPA grant and permit actions set forth
under subparts E, F, G, and H. The re-
sponsible official in conjunction with
OEA shall:

(a) Prepare where practicable, ge-
neric guidelines describing the scope
and level of environmental information
required from applicants as a basis for
evaluating their proposed actions, and
make these guidelines available upon
request.

(b) Provide such guidance on a proj-
ect-by-project basis to any applicant
seeking assistance.

(c) Upon receipt of an application for
agency approval, or notification that
an application will be filed, consult as
required with other appropriate parties
to initiate and coordinate the nec-
essary environmental analyses.

involvement of private

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9829, Mar. 8, 1982]

§6.105 Synopsis of environmental re-
view procedures.

(a) Responsible official. The respon-
sible official shall utilize a systematic,
interdisciplinary approach to integrate
natural and social sciences as well as
environmental design arts in planning
programs and making decisions which
are subject to environmental review.
The respective staffs may be supple-
mented by professionals from other
agencies (see 40 CFR 1501.6) or consult-
ants whenever in-house capabilities are
insufficiently interdisciplinary.

(b) Environmental information docu-
ments (EID). Environmental informa-
tion documents (EIDs) must be pre-
pared by applicants, grantees, or per-
mittees and submitted to EPA as re-
quired in subparts E, F, G, H, and 1.
EIDs will be of sufficient scope to en-
able the responsible official to prepare
an environmental assessment as de-
scribed under §6.105(d) of this part and
subparts E through I. EIDs will not
have to be prepared for actions where a
categorical exclusion has been granted.
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(c) Environmental reviews. Environ-
mental reviews shall be conducted on
the EPA activities outlined in §6.102 of
this part and set forth under subparts
E, F, G, H and I. This process shall con-
sist of a study of the action to identify
and evaluate the related environmental
impacts. The process shall include a re-
view of any related environmental in-
formation document to determine
whether any significant impacts are
anticipated and whether any changes
can be made in the proposed action to
eliminate significant adverse impacts;
when an EIS is required, EPA has over-
all responsibility for this review, al-
though grantees, applicants, permit-
tees or contractors will contribute to
the review through submission of envi-
ronmental information documents.

(d) Environmental assessments. Envi-
ronmental assessments (i.e., concise
public documents for which EPA is re-
sponsible) are prepared to provide suffi-
cient data and analysis to determine
whether an EIS or finding of no signifi-
cant impact is required. Where EPA de-
termines that a categorical exclusion
is appropriate or an EIS will be pre-
pared, there is no need to prepare a for-
mal environmental assessment.

(e) Notice of intent and EISs. When the
environmental review indicates that a
significant environmental impact may
occur and significant adverse impacts
can not be eliminated by making
changes in the project, a notice of in-
tent to prepare an EIS shall be pub-
lished in the FEDERAL REGISTER,
scoping shall be undertaken in accord-
ance with 40 CFR 1501.7, and a draft
EIS shall be prepared and distributed.
After external coordination and eval-
uation of the comments received, a
final EIS shall be prepared and dis-
seminated. The final EIS shall list any
mitigation measures necessary to
make the recommended alternative en-
vironmentally acceptable.

(f) Finding of no significant impact
(FNSI). When the environmental re-
view indicates no significant impacts
are anticipated or when the project is
altered to eliminate any significant ad-
verse impacts, a FNSI shall be issued
and made available to the public. The
environmental assessment shall be in-
cluded as a part of the FNSI. The FNSI
shall list any mitigation measures nec-
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essary to make the recommended al-
ternative environmentally acceptable.

(9) Record of decision. At the time of
its decision on any action for which a
final EIS has been prepared, the re-
sponsible official shall prepare a con-
cise public record of the decision. The
record of decision shall describe those
mitigation measures to be undertaken
which will make the selected alter-
native environmentally acceptable.
Where the final EIS recommends the
alternative which is ultimately chosen
by the responsible official, the record
of decision may be extracted from the
executive summary to the final EIS.

(h) Monitoring. The responsible offi-
cial shall provide for monitoring to as-
sure that decisions on any action
where a final EIS has been prepared are
properly implemented. Appropriate
mitigation measures shall be included
in actions undertaken by EPA.

[44 FR 64177, Nov. 6, 1979, as amended at 50
FR 26315, June 25, 1985; 51 FR 32610, Sept. 12,
1986]

§6.106 Deviations.

(a) General. The Assistant Adminis-
trator, OEA, is authorized to approve
deviations from these regulations. De-
viation approvals shall be made in
writing by the Assistant Adminis-
trator, OEA.

(b) Requirements. (1) Where emergency
circumstances make it necessary to
take an action with significant envi-
ronmental impact without observing
the substantive provisions of these reg-
ulations or the CEQ Regulations, the
responsible official shall notify the As-
sistant Administrator, OEA, before
taking such action. The responsible of-
ficial shall consider to the extent pos-
sible alternative arrangements; such
arrangements will be limited to ac-
tions necessary to control the imme-
diate impacts of the emergency; other
actions remain subject to the environ-
mental review process. The Assistant
Administrator, OEA, after consulting
CEQ, will inform the responsible offi-
cial, as expeditiously as possible of the
disposition of his request.

(2) Where circumstances make it nec-
essary to take action without observ-
ing procedural provisions of these regu-
lations, the responsible official shall
notify the Assistant Administrator,
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OEA, before taking such action. If the
Assistant Administrator, OEA, deter-
mines such a deviation would be in the
best interest of the Government, he
shall inform the responsible official, as
soon as possible, of his approval.

(3) The Assistant Administrator,
OEA, shall coordinate his action on a
deviation under §6.106(b)(1) or (2) of
this part with the Director, Grants Ad-
ministration Division, Office of Plan-
ning and Management, for any required
grant-related deviation under 40 CFR
30.1000, as well as the appropriate As-
sistant Administrator.

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9829, Mar. 8, 1982]

§6.107 Categorical exclusions.

(a) General. Categories of actions
which do not individually, cumula-
tively over time, or in conjunction
with other Federal, State, local, or pri-
vate actions have a significant effect
on the quality of the human environ-
ment and which have been identified as
having no such effect based on the re-
quirements in §6.505, may be exempted
from the substantive environmental re-
view requirements of this part. Envi-
ronmental information documents and
environmental assessments or environ-
mental impact statements will not be
required for excluded actions.

(b) Determination. The responsible of-
ficial shall determine whether an ac-
tion is eligible for a categorical exclu-
sion as established by general criteria
in §6.107 (d) and (e) and any applicable
criteria in program specific subparts of
part 6 of this title. A determination
shall be made as early as possible fol-
lowing the receipt of an application.
The responsible official shall document
the decision to issue or deny an exclu-
sion as soon as practicable following
review in accordance with §6.400(f). For
qualified actions, the documentation
shall include the application, a brief
description of the proposed action, and
a brief statement of how the action
meets the criteria for a categorical ex-
clusion without violating criteria for
not granting an exclusion.

(c) Revocation. The responsible offi-
cial shall revoke a categorical exclu-
sion and shall require a full environ-
mental review if, subsequent to the
granting of an exclusion, the respon-
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sible official determines that: (1) The
proposed action no longer meets the re-
quirements for a categorical exclusion
due to changes in the proposed action;
or (2) determines from new evidence
that serious local or environmental
issues exist; or (3) that Federal, State,
local, or tribal laws are being or may
be violated.

(d) General categories of actions eligible
for exclusion. Actions consistent with
any of the following categories are eli-
gible for a categorical exclusion:

(1) Actions which are solely directed
toward minor rehabilitation of existing
facilities, functional replacement of
equipment, or towards the construc-
tion of new ancillary facilities adjacent
or appurtenant to existing facilities;

(2) Other actions specifically allowed
in program specific subparts of this
regulation; or

(3) Other actions developed in accord-
ance with paragraph (f) of this section.

(e) General criteria for not granting a
categorical exclusion. (1) The full envi-
ronmental review procedures of this
part must be followed if undertaking
an action consistent with allowable
categories in paragraph (d) of this sec-
tion may involve serious local or envi-
ronmental issues, or meets any of the
criteria listed below:

(i) The action is known or expected
to have a significant effect on the qual-
ity of the human environment, either
individually, cumulatively over time,
or in conjunction with other Federal,
State, local, tribal or private actions;

(if) The action is known or expected
to directly or indirectly affect:

(A) Cultural resource areas such as
archaeological and historic sites in ac-
cordance with §6.301,

(B) Endangered or threatened species
and their critical habitats in accord-
ance with §6.302 or State lists,

(C) Environmentally important natu-
ral resource areas such as floodplains,
wetlands, important farmlands, aquifer
recharge zones in accordance with
§6.302, or

(D) Other resource areas identified in
supplemental guidance issued by the
OEA;

(iii) The action is known or expected
not to be cost-effective or to cause sig-
nificant public controversy; or
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(iv) Appropriate specialized program
specific criteria for not granting an ex-
clusion found in other subparts of this
regulation are applicable to the action.

(2) Notwithstanding the provisions of
paragraph (d) of this section, if any of
the conditions cited in paragraph (e)(1)
of this section exist, the responsible of-
ficial shall ensure:

(i) That a categorical exclusion is not
granted or, if previously granted, that
it is revoked according to paragraph (c)
of this section;

(ii) That an adequate EID
pared; and

(iii) That either an environmental as-
sessment and FNSI or a notice of in-
tent for an EIS and ROD is prepared
and issued.

(f) Developing new categories of ex-
cluded actions. The responsible official,
or other interested parties, may re-
quest that a new general or specialized
program specific category of excluded
actions be created, or that an existing
category be amended or deleted. The
request shall be in writing to the As-
sistant Administrator, OEA, and shall
contain adequate information to sup-
port the request. Proposed new cat-
egories shall be developed by OEA and
published in the FEDERAL REGISTER as
a proposed rule, amending paragraph
(d) of this section when the proposed
new category applies to all eligible pro-
grams or, amending appropriate para-
graphs in other subparts of this part
when the proposed new category ap-
plies to one specific program. The pub-
lication shall include a thirty (30) day
public comment period. In addition to
criteria for specific programs listed in
other subparts of this part, the follow-
ing general criteria shall be considered
in evaluating proposals for new cat-
egories:

(1) Any action taken seldom results
in the effects identified in general or
specialized program specific criteria
identified through the application of
criteria for not granting a categorical
exclusion;

(2) Based upon previous environ-
mental reviews, actions consistent
with the proposed category have not
required the preparation of an EIS; and

(3) Whether information adequate to
determine if a potential action is con-

is pre-
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sistent with the proposed category will
normally be available when needed.

[50 FR 26315, June 25, 1985, as amended at 51
FR 32610, Sept. 12, 1986]

§6.108 Criteria for initiating an EIS.

The responsible official shall assure
that an EIS will be prepared and issued
for actions under subparts E, G, H, and
I when it is determined that any of the
following conditions exist:

(@) The Federal action may signifi-
cantly affect the pattern and type of
land use (industrial, commercial, agri-
cultural, recreational, residential) or
growth and distribution of population;

(b) The effects resulting from any
structure or facility constructed or op-
erated under the proposed action may
conflict with local, regional or State
land use plans or policies;

(c) The proposed action may have sig-
nificant adverse effects on wetlands,
including indirect and cumulative ef-
fects, or any major part of a structure
or facility constructed or operated
under the proposed action may be lo-
cated in wetlands;

(d) The proposed action may signifi-
cantly affect threatened and endan-
gered species or their habitats identi-
fied in the Department of the Interior’s
list, in accordance with §6.302, or a
State’s list, or a structure or a facility
constructed or operated under the pro-
posed action may be located in the
habitat;

(e) Implementation of the proposed
action or plan may directly cause or
induce changes that significantly:

(1) Displace population;

(2) Alter the character of existing
residential areas;

(3) Adversely affect a floodplain; or

(4) Adversely affect significant
amounts of important farmlands as de-
fined in requirements in §6.302(c), or
agricultural operations on this land.

(f) The proposed action may, directly,
indirectly or cumulatively have signifi-
cant adverse effect on parklands, pre-
serves, other public lands or areas of
recognized scenic, recreational, archae-
ological, or historic value; or

(9) The Federal action may directly
or through induced development have a
significant adverse effect upon local
ambient air quality, local ambient
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noise levels, surface water or ground-
water quality or quantity, water sup-
ply, fish, shellfish, wildlife, and their
natural habitats.

[50 FR 26315, June 25, 1985, as amended at 51
FR 32611, Sept. 12, 1986]

Subpart B—Content of EISs

§6.200 The
statement.

Preparers of EISs must conform with
the requirements of 40 CFR part 1502 in
writing EISs.

environmental impact

§6.201 Format.

The format used for EISs shall en-
courage good analysis and clear presen-
tation of alternatives, including the
proposed action, and their environ-
mental, economic and social impacts.
The following standard format for EISs
should be used unless the responsible
official determines that there is a com-
pelling reason to do otherwise:

(a) Cover sheet;

(b) Executive Summary;

(c) Table of contents;

(d) Purpose of and need for action;

(e) Alternatives including proposed
action;

(f) Affected environment;

(9) Environmental consequences of
the alternatives;

(h) Coordination (includes list of
agencies, organizations, and persons to
whom copies of the EIS are sent);

(i) List of preparers;

(J) Index (commensurate with com-
plexity of EIS);

(k) Appendices.

§6.202 Executive summary.

The executive summary shall de-
scribe in sufficient detail (10-15 pages)
the critical facets of the EIS so that
the reader can become familiar with
the proposed project or action and its
net effects. The executive summary
shall focus on:

(a) The existing problem;

(b) A brief description of each alter-
native evaluated (including the pre-
ferred and no action alternatives)
along with a listing of the environ-
mental impacts, possible mitigation
measures relating to each alternative,
and any areas of controversy (including
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issues raised by governmental agencies
and the public); and
(c) Any major conclusions.

A comprehensive summary may be pre-
pared in instances where the EIS is un-
usually long in nature. In accordance
with 40 CFR 1502.19, the comprehensive
summary may be circulated in lieu of
the EIS; however, both documents
shall be distributed to any Federal,
State and local agencies who have EIS
review responsibilities and also shall
be made available to other interested
parties upon request.

§6.203 Body of EISs.

(a) Purpose and need. The EIS shall
clearly specify the underlying purpose
and need to which EPA is responding.
If the action is a request for a permit
or a grant, the EIS shall clearly specify
the goals and objectives of the appli-
cant.

(b) Alternatives including the proposed
action. In addition to 40 CFR 1502.14,
the EIS shall discuss:

(1) Alternatives considered by the appli-
cant. This section shall include a bal-
anced description of each alternative
considered by the applicant. These dis-
cussions shall include size and location
of facilities, land requirements, oper-
ation and maintenance requirements,
auxiliary structures such as pipelines
or transmission lines, and construction
schedules. The alternative of no action
shall be discussed and the applicant’s
preferred alternative(s) shall be identi-
fied. For alternatives which were
eliminated from detailed study, a brief
discussion of the reasons for their hav-
ing been eliminated shall be included.

(2) Alternatives available to EPA. EPA
alternatives to be discussed shall in-
clude: (i) Taking an action; or (ii) tak-
ing an action on a modified or alter-
native project, including an action not
considered by the applicant; and (iii)
denying the action.

(3) Alternatives available to other per-
mitting agencies. When preparing a joint
EIS, and if applicable, the alternatives
available to other Federal and/or State
agencies shall be discussed.

(4) Identifying preferred alternative. In
the final EIS, the responsible official
shall signify the preferred alternative.

(c) Affected environment and environ-
mental consequences of the alternatives.
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The affected environment on which the
evaluation of each alternative shall be
based includes, for example, hydrology,
geology, air quality, noise, biology,
socioeconomics, energy, land use, and
archeology and historic subjects. The
discussion shall be structured so as to
present the total impacts of each alter-
native for easy comparison among all
alternatives by the reader. The effects
of a “‘no action’’ alternative should be
included to facilitate reader compari-
son of the beneficial and adverse im-
pacts of other alternatives to the appli-
cant doing nothing. A description of
the environmental setting shall be in-
cluded in the ‘‘no action’ alternative
for the purpose of providing needed
background information. The amount
of detail in describing the affected en-
vironment shall be commensurate with
the complexity of the situation and the
importance of the anticipated impacts.

(d) Coordination. The EIS shall in-
clude:

(1) The objections and suggestions
made by local, State, and Federal
agencies before and during the EIS re-
view process must be given full consid-
eration, along with the issues of public
concern expressed by individual citi-
zens and interested environmental
groups. The EIS must include discus-
sions of any such comments concerning
our actions, and the author of each
comment should be identified. If a
comment has resulted in a change in
the project or the EIS, the impact
statement should explain the reason.

(2) Public participation through pub-
lic hearings or scoping meetings shall
also be included. If a public hearing has
been held prior to the publication of
the EIS, a summary of the transcript
should be included in this section. For
the public hearing which shall be held
after the publication of the draft EIS,
the date, time, place, and purpose shall
be included here.

(3) In the final EIS, a summary of the
coordination process and EPA re-
sponses to comments on the draft EIS
shall be included.

[44 FR 64177, Nov. 6, 1979, as amended at 50
FR 26316, June 25, 1985]
§6.204 Incorporation by reference.

In addition to 40 CFR 1502.21, mate-
rial incorporated into an EIS by ref-
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erence shall be organized to the extent
possible into a Supplemental Informa-
tion Document and be made available
for review upon request. No material
may be incorporated by reference un-
less it is reasonably available for in-
spection by potentially interested per-
sons within the period allowed for com-
ment.

§6.205 List of preparers.

When the EIS is prepared by con-
tract, either under direct contract to
EPA or through an applicant’s or
grantee’s contractor, the responsible
official must independently evaluate
the EIS prior to its approval and take
responsibility for its scope and con-
tents. The EPA officials who undertake
this evaluation shall also be described
under the list of preparers.

Subpart C—Coordination With
Other Environmental Review
and Consultation Require-

ments

§6.300 General.

Various Federal laws and executive
orders address specific environmental
concerns. The responsible official shall
integrate to the greatest practicable
extent the applicable procedures in this
subpart during the implementation of
the environmental review process
under subparts E through I. This sub-
part presents the central requirements
of these laws and executive orders. It
refers to the pertinent authority and
regulations or guidance that contain
the procedures. These laws and execu-
tive orders establish review procedures
independent of NEPA requirements.
The responsible official shall be famil-
iar with any other EPA or appropriate
agency procedures implementing these
laws and executive orders.

[44 FR 64177, Nov. 6, 1979, as amended at 50
FR 26316, June 25, 1985]

§6.301 Landmarks, historical, and ar-
cheological sites.

EPA is subject to the requirements of
the Historic Sites Act of 1935, 16 U.S.C.
461 et seq., the National Historic Pres-
ervation Act of 1966, as amended, 16
U.S.C. 470 et seq., the Archaeological
and Historic Preservation Act of 1974,
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16 U.S.C. 469 et seq., and Executive
Order 11593, entitled ‘“‘Protection and
Enhancement of the Cultural Environ-
ment.”” These statutes, regulations and
executive orders establish review pro-
cedures independent of NEPA require-
ments.

(a) National natural landmarks. Under
the Historic Sites Act of 1935, the Sec-
retary of the Interior is authorized to
designate areas as national natural
landmarks for listing on the National
Registry of Natural Landmarks. In
conducting an environmental review of
a proposed EPA action, the responsible
official shall consider the existence and
location of natural landmarks using in-
formation provided by the National
Park Service pursuant to 36 CFR 62.6(d)
to avoid undesirable impacts upon such
landmarks.

(b) Historic, architectural, archeologi-
cal, and cultural sites. Under section 106
of the National Historic Preservation
Act and Executive Order 11593, if an
EPA undertaking affects any property
with historic, architectural, archeolog-
ical or cultural value that is listed on
or eligible for listing on the National
Register of Historic Places, the respon-
sible official shall comply with the pro-
cedures for consultation and comment
promulgated by the Advisory Council
on Historic Preservation in 36 CFR
part 800. The responsible official must
identify properties affected by the un-
dertaking that are potentially eligible
for listing on the National Register and
shall request a determination of eligi-
bility from the Keeper of the National
Register, Department of the Interior,
under the procedures in 36 CFR part 63.

(c) Historic, prehistoric and archeologi-
cal data. Under the Archeological and
Historic Preservation Act, if an EPA
activity may cause irreparable loss or
destruction of significant scientific,
prehistoric, historic or archeological
data, the responsible official or the
Secretary of the Interior is authorized
to undertake data recovery and preser-
vation activities. Data recovery and
preservation activities shall be con-
ducted in accordance with implement-
ing procedures promulgated by the Sec-
retary of the Interior. The National
Park Service has published technical
standards and guidelines regarding ar-
cheological preservation activities and
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methods at 48 FR 44716 (September 29,
1983).

[44 FR 64177, Nov. 6, 1979, as amended at 50
FR 26316, June 25, 1985]

§6.302 Wetlands, floodplains, impor-
tant farmlands, coastal zones, wild
and scenic rivers, fish and wildlife,
and endangered species.

The following procedures shall apply
to EPA administrative actions in pro-
grams to which the pertinent statute
or executive order applies.

(a) Wetlands protection. Executive
Order 11990, Protection of Wetlands, re-
quires Federal agencies conducting cer-
tain activities to avoid, to the extent
possible, the adverse impacts associ-
ated with the destruction or loss of
wetlands and to avoid support of new
construction in wetlands if a prac-
ticable alternative exists. EPA’s State-
ment of Procedures on Floodplain Man-
agement and Wetlands Protection
(dated January 5, 1979, incorporated as
appendix A hereto) requires EPA pro-
grams to determine if proposed actions
will be in or will affect wetlands. If so,
the responsible official shall prepare a
floodplains/wetlands assessment, which
will be part of the environmental as-
sessment or environmental impact
statement. The responsible official
shall either avoid adverse impacts or
minimize them if no practicable alter-
native to the action exists.

(b) Floodplain management. Executive
Order 11988, Floodplain Management,
requires Federal agencies to evaluate
the potential effects of actions they
may take in a floodplain to avoid, to
the extent possible, adverse effects as-
sociated with direct and indirect devel-
opment of a floodplain. EPA’s State-
ment of Procedures on Floodplain Man-
agement and Wetlands Protection
(dated January 5, 1979, incorporated as
appendix A hereto), requires EPA pro-
grams to determine whether an action
will be located in or will affect a flood-
plain. If so, the responsible official
shall prepare a floodplain/wetlands as-
sessment. The assessment will become
part of the environmental assessment
or environmental impact statement.
The responsible official shall either
avoid adverse impacts or minimize
them if no practicable alternative ex-
ists.
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(c) Important farmlands. It is EPA’s
policy as stated in the EPA Policy To
Protect Environmentally Significant
Agricultural Lands, dated September 8,
1978, to consider the protection of the
Nation’s significant/important agricul-
tural lands from irreversible conver-
sion to uses which result in its loss as
an environmental or essential food pro-
duction resource. In addition the
Farmland Protection Policy Act,
(FPPA) 7 U.S.C. 4201 et seq., requires
Federal agencies to use criteria devel-
oped by the Soil Conservation Service,
U.S. Department of Agriculture, to:

(1) Identify and take into account the
adverse effects of their programs on
the preservation of farmlands from
conversion to other uses;

(2) Consider alternative actions, as
appropriate, that could lessen such ad-
verse impacts; and

(3) Assure that their programs, to the
extent possible, are compatible with
State and local government and pri-
vate programs and policies to protect
farmlands. If an EPA action may ad-
versely impact farmlands which are
classified prime, unique or of State and
local importance as defined in the Act,
the responsible official shall in all
cases apply the evaluative criteria pro-
mulgated by the U.S. Department of
Agriculture at 7 CFR part 658. If cat-
egories of important farmlands, which
include those defined in both the FPPA
and the EPA policy, are identified in
the project study area, both direct and
indirect effects of the undertaking on
the remaining farms and farm support
services within the project area and
immediate environs shall be evaluated.
Adverse effects shall be avoided or
mitigated to the extent possible.

(d) Coastal zone management. The
Coastal Zone Management Act, 16
U.S.C. 1451 et seq., requires that all
Federal activities in coastal areas be
consistent with approved State Coastal
Zone Management Programs, to the
maximum extent possible. If an EPA
action may affect a coastal zone area,
the responsible official shall assess the
impact of the action on the coastal
zone. If the action significantly affects
the coastal zone area and the State has
an approved coastal zone management
program, a consistency determination
shall be sought in accordance with pro-
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cedures promulgated by the Office of
Coastal Zone Management in 15 CFR
part 930.

(e) Wild and scenic rivers. (1) The Wild
and Scenic Rivers Act, 16 U.S.C. 1274 et
seq., establishes requirements applica-
ble to water resource projects affecting
wild, scenic or recreational rivers with-
in the National Wild and Scenic Rivers
system as well as rivers designated on
the National Rivers Inventory to be
studied for inclusion in the national
system. Under the Act, a Federal agen-
cy may not assist, through grant, loan,
license or otherwise, the construction
of a water resources project that would
have a direct and adverse effect on the
values for which a river in the National
System or study river on the National
Rivers Inventory was established, as
determined by the Secretary of the In-
terior for rivers under the jurisdiction
of the Department of the Interior and
by the Secretary of Agriculture for riv-
ers under the jurisdiction of the De-
partment of Agriculture. Nothing con-
tained in the foregoing sentence, how-
ever, shall:

(i) Preclude licensing of, or assist-
ance to, developments below or above a
wild, scenic or recreational river area
or on any stream tributary thereto
which will not invade the area or un-
reasonably diminish the scenic, rec-
reational, and fish and wildlife values
present in the area on October 2, 1968;
or

(ii) Preclude licensing of, or assist-
ance to, developments below or above a
study river or any stream tributary
thereto which will not invade the area
or diminish the scenic, recreational
and fish and wildlife values present in
the area on October 2, 1968.

(2) The responsible official shall:

(i) Determine whether there are any
wild, scenic or study rivers on the Na-
tional Rivers Inventory or in the plan-
ning area, and

(ii) Not recommend authorization of
any water resources project that would
have a direct and adverse effect on the
values for which such river was estab-
lished, as determined by the admin-
istering Secretary in request of appro-
priations to begin construction of any
such project, whether heretofore or
hereafter authorized, without advising
the administering Secretary, in writing
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of this intention at least sixty days in
advance, and without specifically re-
porting to the Congress in writing at
the time the recommendation or re-
quest is made in what respect construc-
tion of such project would be in con-
flict with the purposes of the Wild and
Scenic Rivers Act and would affect the
component and the values to be pro-
tected by the Responsible Official
under the Act.

(3) Applicable consultation require-
ments are found in section 7 of the Act.
The Department of Agriculture has
promulgated implementing procedures,
under section 7 at 36 CFR part 297,
which apply to water resource projects
located within, above, below or outside
a wild and scenic river or study river
under the Department’s jurisdiction.

(f) Barrier islands. The Coastal Bar-
rier Resources Act, 16 U.S.C. 3501 et
seq., generally prohibits new Federal
expenditures or financial assistance for
any purpose within the Coastal Barrier
Resources System on or after October
18, 1982. Specified exceptions to this
prohibition are allowed only after con-
sultation with the Secretary of the In-
terior. The responsible official shall en-
sure that consultation is carried out
with the Secretary of the Interior be-
fore making available new expendi-
tures or financial assistance for activi-
ties within areas covered by the Coast-
al Barriers Resources Act in accord
with the U.S. Fish and Wildlife Service
published guidelines defining new ex-
penditures and financial assistance,
and describing procedures for consulta-
tion at 48 FR 45664 (October 6, 1983).

(9) Fish and wildlife protection. The
Fish and Wildlife Coordination Act, 16
U.S.C. 661 et seq., requires Federal
agencies involved in actions that will
result in the control or structural
modification of any natural stream or
body of water for any purpose, to take
action to protect the fish and wildlife
resources which may be affected by the
action. The responsible official shall
consult with the Fish and Wildlife
Service and the appropriate State
agency to ascertain the means and
measures necessary to mitigate, pre-
vent and compensate for project-relat-
ed losses of wildlife resources and to
enhance the resources. Reports and
recommendations of wildlife agencies
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should be incorporated into the envi-
ronmental assessment or environ-
mental impact statement. Consulta-
tion procedures are detailed in 16
U.S.C. 662.

(h) Endangered species protection.
Under the Endangered Species Act, 16
U.S.C. 1531 et seq., Federal agencies are
prohibited from jeopardizing threat-
ened or endangered species or ad-
versely modifying habitats essential to
their survival. The responsible official
shall identify all designated endan-
gered or threatened species or their
habitat that may be affected by an
EPA action. If listed species or their
habitat may be affected, formal con-
sultation must be undertaken with the
Fish and Wildlife Service or the Na-
tional Marine Fisheries Service, as ap-
propriate. If the consultation reveals
that the EPA activity may jeopardize a
listed species or habitat, mitigation
measures should be considered. Appli-
cable consultation procedures are
found in 50 CFR part 402.

[44 FR 64177, Nov. 6, 1979, as amended at 50
FR 26316, June 25, 1985]

§6.303 Air quality.

(a) The Clean Air Act, as amended in
1990, 42 U.S.C. 7476(c), requires Federal
actions to conform to any State imple-
mentation plan approved or promul-
gated under section 110 of the Act. For
EPA actions, the applicable conformity
requirements specified in 40 CFR part
51, subpart W, 40 CFR part 93, subpart
B, and the applicable State implemen-
tation plan must be met.

(b) In addition, with regard to waste-
water treatment works subject to re-
view under subpart E of this part, the
responsible official shall consider the
air pollution control requirements
specified in section 316(b) of the Clean
Air Act, 42 U.S.C. 7616, and Agency im-
plementation procedures.

(c)-(g) [Reserved]

[58 FR 63247, Nov. 30, 1993]

Subpart D—Public and Other
Federal Agency Involvement

§6.400 Public involvement.

(a) General. EPA shall make diligent
efforts to involve the public in the en-
vironmental review process consistent
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with program regulations and EPA
policies on public participation. The
responsibile official shall ensure that
public notice is provided for in accord-
ance with 40 CFR 1506.6(b) and shall en-
sure that public involvement is carried
out in accordance with EPA Public
Participation Regulations, 40 CFR part
25, and other applicable EPA public
participation procedures.

(b) Publication of notices of intent. As
soon as practicable after his decision to
prepare an EIS and before the scoping
process, the responsible official shall
send the notice of intent to interested
and affected members of the public and
shall request the OEA to publish the
notice of intent in the FEDERAL REG-
ISTER. The responsible official shall
send to OEA the signed original notice
of intent for FEDERAL REGISTER publi-
cation purposes. The scoping process
should be initiated as soon as prac-
ticable in accordance with the require-
ments of 40 CFR 1501.7. Participants in
the scoping process shall be kept in-
formed of substantial changes which
evolve during the EIS drafting process.

(c) Public meetings or hearings. Public
meetings or hearings shall be con-
ducted consistent with Agency pro-
gram requirements. There shall be a
presumption that a scoping meeting
will be conducted whenever a notice of
intent has been published. The respon-
sible official shall conduct a public
hearing on a draft EIS. The responsible
official shall ensure that the draft EIS
is made available to the public at least
30 days in advance of the hearing.

(d) Findings of no significant impact
(FNSI). The responsible official shall
allow for sufficient public review of a
FNSI before it becomes effective. The
FNSI and attendant publication must
state that interested persons disagree-
ing with the decision may submit com-
ments to EPA. The responsible official
shall not take administrative action on
the project for at least thirty (30) cal-
endar days after release of the FNSI
and may allow more time for response.
The responsible official shall consider,
fully, comments submitted on the
FNSI before taking administrative ac-
tion. The FNSI shall be made available
to the public in accordance with the re-
quirements and all appropriate rec-
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ommendations contained in §1506.6 of
this title.

(e) Record of Decision (ROD). The re-
sponsible official shall disseminate the
ROD to those parties which commented
on the draft or final EIS.

(f) Categorical exclusions. (1) For cat-
egorical exclusion determinations
under subpart E (Wastewater Treat-
ment Construction Grants Program),
an applicant who files for and receives
a determination of categorical exclu-
sion under §6.107(a), or has one re-
scinded under §6.107(c), shall publish a
notice indicating the determination of
eligibility or rescission in a local news-
paper of community-wide circulation
and indicate the availability of the
supporting documentation for public
inspection. The responsible official
shall, concurrent with the publication
of the notice, make the documentation
as outlined in §6.107(b) available to the
public and distribute the notice of the
determination to all known interested
parties.

(2) For categorical exclusion deter-
minations under other subparts of this
regulation, no public notice need be
issued; however, information regarding
these determinations may be obtained
by contacting the U.S. Environmental
Protection Agency’s Office of Research
Program Management for ORD actions,
or the Office of Federal Activities for
other program actions.

[44 FR 64177, Nov. 6, 1979, as amended at 51
FR 32611, Sept. 12, 1986; 56 FR 20543, May 6,
1991]

§6.401 Official filing requirements.

(a) General. OEA is responsible for
the conduct of the official filing sys-
tem for EISs. This system was estab-
lished as a central repository for all
EISs which serves not only as means of
advising the public of the availability
of each EIS but provides a uniform
method for the computation of mini-
mum time periods for the review of
EISs. OEA publishes a weekly notice in
the FEDERAL REGISTER listing all EISs
received during a given week. The 45-
day and 30-day review periods for draft
and final EISs, respectively, are com-
puted from the Friday following a
given reporting week. Pursuant to 40
CFR 1506.9, responsible officials shall
comply with the guidelines established
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by OEA on the conduct of the filing
system.

(b) Minimum time periods. No decision
on EPA actions shall be made until the
later of the following dates:

(1) Ninety (90) days after the date es-
tablished in §6.401(a) of this part from
which the draft EIS review time period
is computed.

(2) Thirty (30) days after the date es-
tablished in §6.401(a) of this part from
which the final EIS review time period
is computed.

(c) Filing of EISs. All EISs, including
supplements, must be officially filed
with OEA. Responsible officials shall
transmit each EIS in five (5) copies to
the Director, Office of Environmental
Review, EIS Filing Section (A-104).
OEA will provide CEQ with one copy of
each EIS filed. No EIS will be officially
filed by OER unless the EIS has been
made available to the public. OEA will
not accept unbound copies of EISs for
filing.

(d) Extensions or waivers. The respon-
sible official may independently extend
review periods. In such cases, the re-
sponsible official shall notify OEA as
soon as possible so that adequate no-
tice may be published in the weekly
FEDERAL REGISTER report. OEA upon a
showing of compelling reasons of na-
tional policy may reduce the pre-
scribed review periods. Also, OEA upon
a showing by any other Federal agency
of compelling reasons of national pol-
icy may extend prescribed review peri-
ods, but only after consultation with
the responsible official. If the respon-
sible official does not concur with the
extension of time, OEA may not extend
a prescribed review period more than 30
days beyond the minimum prescribed
review period.

(e) Rescission of filed EISs. The respon-
sible official shall file EISs with OEA
at the same time they are transmitted
to commenting agencies and made
available to the public. The responsible
official is required to reproduce an ade-
quate supply of EISs to satisfy these
distribution requirements prior to fil-
ing an EIS. If the EIS is not made
available, OEA will consider retraction
of the EIS or revision of the prescribed
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review periods based on the cir-

cumstances.

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9829, Mar. 8, 1982]

§6.402 Availability of documents.

(a) General. The responsible official
will ensure sufficient copies of the EIS
are distributed to interested and af-
fected members of the public and are
made available for further public dis-
tribution. EISs, comments received,
and any underlying documents should
be available to the public pursuant to
the provisions of the Freedom of Infor-
mation Act (5 U.S.C. 552(b)), without
regard to the exclusion for interagency
memoranda where such memoranda
transmit comments of Federal agencies
on the environmental impact of the
proposed actions. To the extent prac-
ticable, materials made available to
the public shall be provided without
charge; otherwise, a fee may be im-
posed which is not more than the ac-
tual cost of reproducing copies required
to be sent to another Federal agency.

(b) Public information. Lists of all no-
tices, determinations and other re-
ports/documentation, related to these
notices and determinations, involving
CEs, EAs, FNSIs, notices of intent,
EISs, and RODs prepared by EPA shall
be available for public inspection and
maintained by the responsible official
as a monthly status report. OEA shall
maintain a comprehensive list of no-
tices of intent and draft and final EISs
provided by all responsible officials for
public inspection including publication
in the FEDERAL REGISTER. In addition,
OEA will make copies of all EPA-pre-
pared EISs available for public inspec-
tion; the responsible official shall do
the same for any EIS he/she under-
takes.

[44 FR 64177, Nov. 6, 1979, as amended at 51
FR 32611, Sept. 12, 1986]

§6.403 The commenting process.

(a) Inviting comments. After preparing
a draft EIS and before preparing a final
EIS, the responsible official shall ob-
tain the comments of Federal agencies,
other governmental entities and the
public in accordance with 40 CFR
1503.1.
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(b) Response to comments. The respon-
sible official shall respond to com-
ments in the final EIS in accordance
with 40 CFR 1503.4.

§6.404 Supplements.

(a) General. The responsible official
shall consider preparing supplements
to draft and final EISs in accordance
with 40 CFR 1502.9(c). A supplement
shall be prepared, circulated and filed
in the same fashion (exclusive of
scoping) as draft and final EISs.

(b) Alternative procedures. In the case
where the responsible official wants to
deviate from existing procedures, OEA
shall be consulted. OEA shall consult
with CEQ on any alternative arrange-
ments.

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9829, Mar. 8, 1982]

Subpart E—Environmental Review

Procedures for Wastewater
Treatment Construction Grants
Program

SOURCE: 50 FR 26317, June 25, 1985, unless
otherwise noted.

§6.500 Purpose.

This subpart amplifies the procedures
described in subparts A through D with
detailed environmental review proce-
dures for the Municipal Wastewater
Treatment Works Construction Grants
Program under Title Il of the Clean
Water Act.

§6.501 Definitions.

(a) Step 1 facilities planning means
preparation of a plan for facilities as
described in 40 CFR part 35, subpart E
or l.

(b) Step 2 means a project to prepare
design drawings and specifications as
described in 40 CFR part 35, subpart E
orl.

(c) Step 3 means a project to build a
publicly owned treatment works as de-
scribed in 40 CFR part 35, subpart E or
l.

(d) Step 2+3 means a project which
combines preparation of design draw-
ings and specifications as described in
§6.501(b) and building as described in
§6.501(c).
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(e) Applicant means any individual,
agency, or entity which has filed an ap-
plication for grant assistance under 40
CFR part 35, subpart E or I.

(f) Grantee means any individual,
agency, or entity which has been
awarded wastewater treatment con-
struction grant assistance under 40
CFR part 35, subpart E or I.

(g) Responsible Official means a Fed-
eral or State official authorized to ful-
fill the requirements of this subpart.
The responsible Federal official is the
EPA Regional Administrator and the
responsible State official is as defined
in a delegation agreement under 205(g)
of the Clean Water Act. The respon-
sibilities of the State official are sub-
ject to the limitations in §6.514 of this
subpart.

(h) Approval of the facilities plan
means approval of the facilities plan
for a proposed wastewater treatment
works pursuant to 40 CFR part 35, sub-
part E or I.

§6.502 Applicability and limitations.

(a) Applicability. This subpart applies
to the following actions:

(1) Approval of a facilities plan or an
amendment to the plan;

(2) Award of grant assistance for a
project where signficant change has oc-
curred in the project or its impact
since prior compliance with this part;
and

(3) Approval of preliminary Step 3
work prior to the award of grant assist-
ance pursuant to 40 CFR part 35, sub-
part E or I.

(b) Limitations. (1) Except as provided
in §6.504(c), all recipients of Step 1
grant assistance must comply with the
requirements, steps, and procedures de-
scribed in this subpart.

(2) As specified in 40 CFR 35.2113,
projects that have not received Step 1
grant assistance must comply with the
requirements of this subpart prior to
submission of an application for Step 3
or Step 2+3 grant assistance.

(3) Except as otherwise provided in
§6.507, no step 3 or 2+3 grant assistance
may be awarded for the construction of
any component/portion of a proposed
wastewater treatment system(s) until
the responsible official has:
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(i) Completed the environmental re-
view for all complete wastewater treat-
ment system alternatives under consid-
eration for the facilities planning area,
or any larger study area identified for
the purposes of conducting an adequate
environmental review as required
under this subpart; and

(i) Recorded the selection of the pre-
ferred alternative(s) in the appropriate
decision document (ROD for EISs,
FENSI for environmental assessments,
or written determination for categor-
ical exclusions).

(4) In accord with §6.302(f), on or
after October 18, 1982, no new expendi-
tures or financial assistance involving
the construction grants program can
be made within the Coastal Barrier Re-
source System, or for projects outside
the system which would have the effect
of encouraging development in the sys-
tem, other than specified exceptions
made by the EPA after consultation
with the Secretary of the Interior.

[50 FR 26317, June 25, 1985, as amended at 51
FR 32611, Sept. 12, 1986]

§6.503 Overview of the environmental
review process.

The process for conducting an envi-
ronmental review of wastewater treat-
ment construction grant projects in-
cludes the following steps:

(a) Consultation. The Step 1 grantee
or the potential Step 3 or Step 2+3 ap-
plicant is encouraged to consult with
the State and EPA early in project for-
mulation or the facilities planning
stage to determine whether a project is
eligible for a categorical exclusion
from the remaining substantive envi-
ronmental review requirements of this
part (§6.505), to determine alternatives
to the proposed project for evaluation,
to identify potential environmental
issues and opportunities for public
recreation and open space, and to de-
termine the potential need for parti-
tioning the environmental review proc-
ess and/or the need for an Environ-
mental Impact Statement (EIS).

(b) Determining categorical exclusion
eligibility. At the request of a potential
Step 3 or Step 2+3 grant applicant, or a
Step 1 facilities planning grantee, the
responsible official will determine if a
project is eligible for a categorical ex-
clusion in accordance with §6.505. A
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Step 1 facilities planning grantee
awarded a Step 1 grant on or before De-
cember 29, 1981 may request a categor-
ical exclusion at any time during Step
1 facilities planning. A potential Step 3
or Step 2+3 grant applicant may re-
quest a categorical exclusion at any
time before the submission of a Step 3
or Step 2+3 grant application.

(c) Documenting environmental infor-
mation. If the project is determined to
be ineligible for a categorical exclu-
sion, or if no request for a categorical
exclusion is made, the potential Step 3
or Step 2+3 applicant or the Step 1
grantee subsequently prepares an Envi-
ronmental Information Document
(EID) (§6.506) for the project.

(d) Preparing environmental assess-
ments. Except as provided in §6.506(c)(4)
and following a review of the EID by
EPA or by a State with delegated au-
thority, EPA prepares an environ-
mental assessment (§6.506), or a State
with delegated authority (§6.514) pre-
pares a preliminary environmental as-
sessment. EPA reviews and finalizes
any preliminary assessments. EPA sub-
sequently:

(1) Prepares and issues a Finding of
No Significant Impact (FNSI) (86.508);
or

(2) Prepares and issues a Notice of In-
tent to prepare an original or supple-
mental EIS (§6.510) and Record of Deci-
sion (ROD) (§6.511).

(e) Monitoring. The construction and
post-construction operation and main-
tenance of the facilities are monitored
(86.512) to ensure implementation of
mitigation measures (§6.511) identified
in the FNSI or ROD.

[50 FR 26317, June 25, 1985, as amended at 51
FR 32611, Sept. 12, 1986]

§6.504 Consultation during the facili-
ties planning process.

(a) General. Consistent with 40 CFR
1501.2 and 35.2030(c), the responsible of-
ficial shall initiate the environmental
review process early to identify envi-
ronmental effects, avoid delays, and re-
solve conflicts. The environmental re-
view process should be integrated
throughout the facilities planning
process. Two processes for consultation
are described in this section to meet
this objective. The first addresses
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projects awarded Step 1 grant assist-
ance on or before December 29, 1981.
The second applies to projects not re-
ceiving grant assistance for facilities
planning on or before December 29, 1981
and, therefore, subject to the regula-
tions implementing the Municipal
Wastewater Treatment Construction
Grant Amendments of 1981 (40 CFR part
35, subpart I).

(b) Projects receiving Step 1 grant as-
sistance on or before December 29, 1981.
(1) During facilities planning, the
grantee shall evaluate project alter-
natives and the existence of environ-
mentally important resource areas in-
cluding those identified in §6.108 and
§6.509 of this subpart, and potential for
open space and recreation opportuni-
ties in the facilities planning area.
This evaluation is intended to be brief
and concise and should draw on exist-
ing information from EPA, State agen-
cies, regional planning agencies,
areawide water quality management
agencies, and the Step 1 grantee. The
Step 1 grantee should submit this in-
formation to EPA or a delegated State
at the earliest possible time during fa-
cilities planning to allow EPA to deter-
mine if the action is eligible for a cat-
egorical exclusion. The evaluation and
any additional analysis deemed nec-
essary by the responsible official may
be used by EPA to determine whether
the action is eligible for a categorical
exclusion from the substantive envi-
ronmental review requirements of this
part. If a categorical exclusion is
granted, the grantee will not be re-
quired to prepare a formal EID nor will
the responsible official be required to
prepare an environmental assessment
under NEPA. If an action is not grant-
ed a categorical exclusion, this evalua-
tion may be used to determine the
scope of the EID required of the grant-
ee. This information can also be used
to make an early determination of the
need for partitioning the environ-
mental review or for an EIS. Whenever
possible, the Step 1 grantee should dis-
cuss this initial evaluation with both
the delegated State and EPA.

(2) A review of environmental infor-
mation developed by the grantee
should be conducted by the responsible
official whenever meetings are held to
assess the progress of facilities plan de-
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velopment. These meetings should be
held after completion of the majority
of the EID document and before a pre-
ferred alternative is selected. Since
any required EIS must be completed
before the approval of a facilities plan,
a decision whether to prepare an EIS is
encouraged early during the facilities
planning process. These meetings may
assist in this early determination. EPA
should inform interested parties of the
following:

(i) The preliminary nature of the
Agency’s position on preparing an EIS;

(ii) The relationship between the fa-
cilities planning and environmental re-
view processes;

(iii) The desirability of public input;
and

(iv) A contact person for further in-
formation.

(c) Projects not receiving grant assist-
ance for Step 1 facilities planning on or
before December 29, 1981. Potential Step
3 or Step 2+3 grant applicants should,
in accordance with §35.2030(c), consult
with EPA and the State early in the fa-
cilities planning process to determine
the appropriateness of a categorical ex-
clusion, the scope of an EID, or the ap-
propriateness of the early preparation
of an environmental assessment or an
EIS. The consultation would be most
useful during the evaluation of project
alternatives prior to the selection of a
preferred alternative to assist in re-
solving any identified environmental
problems.

§6.505 Categorical exclusions.

(a) General. At the request of an ex-
isting Step 1 facilities planning grant-
ee or of a potential Step 3 or Step 2+3
grant applicant, the responsible offi-
cial, as provided for in §§6.107(b),
6.400(f) and 6.504(a), shall determine
from existing information and docu-
ment whether an action is consistent
with the categories eligible for exclu-
sion from NEPA review identified in
§6.107(d) or §6.505(b) and not inconsist-
ent with the criteria in §6.107(e) or
§6.505(c).

(b) Specialized categories of actions eli-
gible for exclusion. For this subpart, eli-
gible actions consist of any of the cat-
egories in §6.107(d), or:
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(1) Actions for which the facilities
planning is consistent with the cat-
egory listed in §6.107(d)(1) which do not
affect the degree of treatment or ca-
pacity of the existing facility includ-
ing, but not limited to, infiltration and
inflow corrections, grant-eligible re-
placement of existing mechanical
equipment or structures, and the con-
struction of small structures on exist-
ing sites;

(2) Actions in sewered communities
of less than 10,000 persons which are for
minor upgrading and minor expansion
of existing treatment works. This cat-
egory does not include actions that di-
rectly or indirectly involve the exten-
sion of new collection systems funded
with Federal or other sources of funds;

(3) Actions in unsewered commu-
nities of less than 10,000 persons where
on-site technologies are proposed; or

(4) Other actions are developed in ac-
cordance with §6.107(f).

(c) Specialized Criteria for not granting
a categorical exclusion. (1) The full envi-
ronmental review procedures of this
part must be followed if undertaking
an action consistent with the cat-
egories described in paragraph (b) of
this section meets any of the criteria
listed in §6.107(e) or when:

(i) The facilities to be provided will
(A) create a new, or (B) relocate an ex-
isting, discharge to surface or ground
waters;

(ii) The facilities will result in sub-
stantial increases in the volume of dis-
charge or the loading of pollutants
from an existing source or from new fa-
cilities to receiving waters; or

(iii) The facilities would provide ca-
pacity to serve a population 30% great-
er than the existing population.

(d) Proceeding with grant awards. (1)
After a categorical exclusion on a pro-
posed treatment works has been grant-
ed, and notices published in accordance
with §6.400(f), grant awards may pro-
ceed without being subject to any fur-
ther environmental review require-
ments under this part, unless the re-
sponsible official later determines that
the project, or the conditions at the
time the categorical determination
was made, have changed significantly
since the independent EPA review of
information submitted by the grantee
in support of the exclusion.

90

40 CFR Ch. | (7-1-98 Edition)

(2) For all categorical exclusion de-
terminations:

(i) That are five or more years old on
projects awaiting Step 2+3 or Step 3
grant funding, the responsible official
shall re-evaluate the project, environ-
mental conditions and public views
and, prior to grant award, either:

(A) Reaffirm—issue a public notice re-
affirming EPA’s decision to proceed
with the project without need for any
further environmental review;

(B) Supplement—update the informa-
tion in the decision document on the
categorically excluded project and pre-
pare, issue, and distribute a revised no-
tice in accordance with §6.107(f); or

(C) Reassess—revoke the categorical
exclusion in accordance with §6.107(c)
and require a complete environmental
review to determine the need for an
EIS in accordance with §6.506, followed
by preparation, issuance and distribu-
tion of an EA/FNSI or EIS/ROD.

(if) That are made on projects that
have been awarded a Step 2+3 grant,
the responsible official shall, at the
time of plans and specifications review
under §35.2202(b) of this title, assess
whether the environmental conditions
or the project’s anticipated impact on
the environment have changed and,
prior to plans and specifications ap-
proval, advise the Regional Adminis-
trator if additional environmental re-
view is necessary.

[50 FR 26317, June 25, 1985, as amended at 51
FR 32611, Sept. 12, 1986]

§6.506 Environmental review process.

(a) Review of completed facilities plans.
The responsible official shall ensure a
review of the completed facilities plan
with particular attention to the EID
and its utilization in the development
of alternatives and the selection of a
preferred alternative. An adequate EID
shall be an integral part of any facili-
ties plan submitted to EPA or to a
State. The EID shall be of sufficient
scope to enable the responsible official
to make determinations on requests for
partitioning the environmental review
process in accordance with §6.507 and
for preparing environmental assess-
ments in accordance with §6.506(b).

(b) Environmental assessment. The en-
vironmental assessment process shall
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cover all potentially significant envi-
ronmental impacts. The responsible of-
ficial shall prepare a preliminary envi-
ronmental assessment on which to base
a recommendation to finalize and issue
the environmental assessment/FNSI.
For those States delegated environ-
mental review responsibilities under
§6.514, the State responsible official
shall prepare the preliminary environ-
mental assessment in sufficient detail
to serve as an adequate basis for EPA’s
independent NEPA review and decision
to finalize and issue an environmental
assessment/FNSI or to prepare and
issue a notice of intent for an EIS/ROD.
The EPA also may require submission
of supplementary information before
the facilities plan is approved if needed
for its independent review of the
State’s preliminary assessment for
compliance with environmental review
requirements. Substantial requests for
supplementary information by EPA,
including the review of the facilities
plan, shall be made in writing. Each of
the following subjects outlined below,
and requirements of subpart C of this
part, shall be reviewed by the respon-
sible official to identify potentially
significant environmental concerns
and their associated potential impacts,
and the responsible official shall fur-
thermore address these concerns and
impacts in the environmental assess-
ment:

(1) Description of the existing environ-
ment. For the delineated facilities plan-
ning area, the existing environmental
conditions relevant to the analysis of
alternatives, or to determining the en-
vironmental impacts of the proposed
action, shall be considered.

(2) Description of the future environ-
ment without the project. The relevant
future environmental conditions shall
be described. The no action alternative
should be discussed.

(3) Purpose and need. This should in-
clude a summary discussion and dem-
onstration of the need, or absence of
need, for wastewater treatment in the
facilities planning area, with particu-
lar emphasis on existing public health
or water quality problems and their se-
verity and extent.

(4) Documentation. Citations to infor-
mation used to describe the existing
environment and to assess future envi-
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ronmental impacts should be clearly
referenced and documented. These
sources should include, as appropriate
but not limited to, local, tribal, re-
gional, State, and Federal agencies as
well as public and private organiza-
tions and institutions with responsibil-
ity or interest in the types of condi-
tions listed in §6.509 and in subpart C of
this part.

(5) Analysis of alternatives. This dis-
cussion shall include a comparative
analysis of feasible alternatives, in-
cluding the no action alternative,
throughout the study area. The alter-
natives shall be screened with respect
to capital and operating costs; direct,
indirect, and cumulative environ-
mental effects; physical, legal, or insti-
tutional constraints; and compliance
with regulatory requirements. Special
attention should given to: the environ-
mental consequences of long-term, ir-
reversible, and induced impacts; and
for projects initiated after September
30, 1978, that grant applicants have sat-
isfactorily demonstrated analysis of
potential recreation and open-space op-
portunities in the planning of the pro-
posed treatment works. The reasons for
rejecting any alternatives shall be pre-
sented in addition to any significant
environmental benefits precluded by
rejection of an alternative. The analy-
sis should consider when relevant to
the project:

(i) Flow and waste reduction meas-

ures, including infiltration/inflow re-
duction and pretreatment require-
ments;

(if) Appropriate water conservation
measures;

(iii) Alternative locations, capacities,
and construction phasing of facilities;

(iv) Alternative waste management
techniques, including pretreatment,
treatment and discharge, wasterwater
reuse, land application, and individual
systems;

(v) Alternative methods for manage-
ment of sludge, other residual mate-
rials, including utilization options such
as land application, composting, and
conversion of sludge for marketing as a
soil conditioner or fertilizer;

(vi) Improving effluent quality
through more efficient operation and
maintenance;
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(vii) Appropriate energy reduction
measures; and

(viii) Multiple use including recre-
ation, other open space, and environ-
mental education.

(6) Evaluating environmental con-
sequences of proposed action. A full
range of relevant impacts of the pro-
posed action shall be discussed, includ-
ing measures to mitigate adverse im-
pacts, any irreversible or irretrievable
commitments of resources to the
project and the relationship between
local short-term uses of the environ-
ment and the maintenance and en-
hancement of long-term productivity.
Any specific requirements, including
grant conditions and areawide waste
treatment management plan require-
ments, should be identified and ref-
erenced. In addition to these items, the
responsible official may require that
other analyses and data in accordance
with subpart C which are needed to sat-
isfy environmental review require-
ments be included with the facilities
plan. Such requirements should be dis-
cussed whenever meetings are held
with Step 1 grantees or potential Step
3 or Step 2 + 3 applicants.

(7) Minimizing adverse effects of the
proposed action. (i) Structural and non-
structural measures, directly or indi-
rectly related to the facilities plan, to
mitigate or eliminate adverse effects
on the human and natural environ-
ments, shall be identified during the
environmental review. Among other
measures, structual provisions include
changes in facility design, size, and lo-
cation; non-structural provisions in-
clude staging facilities, monitoring and
enforcement of environmental regula-
tions, and local commitments to de-
velop and enforce land use regulations.

(if) The EPA shall not accept a facili-
ties plan, nor award grant assistance
for its implementation, if the appli-
cant/grantee has not made, or agreed
to make, changes in the project, in ac-
cordance with determinations made in
a FNSI based on its supporting envi-
ronmental assessment or the ROD for a
EIS. The EPA shall condition a grant,
or seek other ways, to ensure that the
grantee will comply with such environ-
mental review determinations.
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(c) FNSI/EIS determination. The re-
sponsible official shall apply the cri-
teria under §6.509 to the following:

(1) A complete facilities plan;

(2) The EID;

(3) The preliminary environmental
assessment; and

(4) Other documentation, deemed
necessary by the responsible official
adequate to make an EIS determina-
tion by EPA. Where EPA determines
that an EIS is to be prepared, there is
no need to prepare a formal environ-
mental assessment. If EPA or the State
identifies deficiencies in the EID, pre-
liminary environmental assessment, or
other supporting documentation, nec-
essary corrections shall be made to
this documentation before the condi-
tions of the Step 1 grant are considered
satisfied or before the Step 3 or Step
2+3 application is considered complete.
The responsible official’s determina-
tion to issue a FNSI or to prepare an
EIS shall constitute final Agency ac-
tion, and shall not be subject to admin-
istrative review under 40 CFR part 30,
subpart L.

[50 FR 26317, June 25, 1985, as amended at 51
FR 32612, Sept. 12, 1986]

§6.507 Partitioning the environmental
review process.

(@) Purpose. Under certain cir-
cumstances the building of a compo-
nent/portion of a wastewater treatment
system may be justified in advance of
completing all NEPA requirements for
the remainder of the system(s). When
there are overriding considerations of
cost or impaired program effectiveness,
the responsible official may award a
construction grant, or approve procure-
ment by other than EPA funds, for a
discrete component of a complete
wastewater treatment system(s). The
process of partitioning the environ-
mental review for the discrete compo-
nent shall comply with the criteria and
procedures described in paragraph (b)
of this section. In addition, all reason-
able alternatives for the overall waste-
water treatment works system(s) of
which the component is a part shall
have been previously identified, and
each part of the environmental review
for the remainder of the overall facili-
ties system(s) in the planning area in



Environmental Protection Agency

accordance with §6.502(b)(3) shall com-
ply with all requirements under §6.506.

(b) Criteria for partitioning. (1)
Projects may be partitioned under the
following circumstances:

(i) To overcome impaired program ef-
fectiveness, the project component, in
addition to meeting the criteria listed
in paragraph (b)(2) of this section, must
immediately remedy a severe public
health, water quality or other environ-
mental problem; or

(i) To significantly reduce direct
costs on EPA projects, or other related
public works projects, the project com-
ponent (such as major pieces of equip-
ment, portions of conveyances or small
structures) in addition to meeting the
criteria listed in paragraph (b)(2) of
this section, must achieve a cost sav-
ings to the Federal Government and/or
to the grantee’s or potential grantee’s
overall costs incurred in procuring the
wastewater treatment component(s)
and/or the installation of other related
public works projects funded in coordi-
nation with other Federal, State, tribal
or local agencies.

(2) The project component also must:

(i) Not foreclose any reasonable al-
ternatives identified for the overall
wastewater treatment works system(s);

(ii) Not cause significant adverse di-
rect or indirect environmental impacts
including those which cannot be ac-
ceptably mitigated without completing
the entire wastewater treatment sys-
tem of which the component is a part;
and

(iii) Not be highly controversial.

(c) Requests for partitioning. The ap-
plicant’s or State’s request for parti-
tioning must contain the following:

(1) A description of the discrete com-
ponent proposed for construction be-
fore completing the environmental re-
view of the entire facilities plan;

(2) How the component meets the
above criteria;

(3) The environmental information
required by §6.506 of this subpart for
the component; and

(4) Any preliminary information that
may be important to EPA in an EIS de-
termination for the entire facilities
plan (§6.509).

(d) Approval of requests for partition-
ing. The responsible official shall:
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(1) Review the request for partition-
ing against all requirements of this
subpart;

(2) If approvable, prepare and issue a
FENSI in accordance with §6.508;

(3) Include a grant condition prohib-
iting the building of additional or dif-
ferent components of the entire facili-
ties system(s) in the planning area as
described in §6.502(b)(3)(i).

[50 FR 26317, June 25, 1985, as amended at 51
FR 32612, Sept. 12, 1986]

§6.508 Finding of No Significant Im-
pact (FNSI) determination.

(a) Criteria for producing and distribut-
ing FNSIs. If, after completion of the
environmental review, EPA determines
that an EIS will not be required, the
responsible official shall issue a FNSI
in accordance with §§6.105(f) and
6.400(d). The FNSI will be based on
EPA’s independent review of the pre-
liminary environmental assessment
and any other environmental informa-
tion deemed necessary by the respon-
sible official consistent with the re-
quirements of §6.506(c). Following the
Agency’s independent review, the envi-
ronmental assessment will be finalized
and either be incorporated into, or at-
tached to, the FNSI. The FNSI shall
list all mitigation measures as defined
in §1508.20 of this title, and specifically
identify those mitigation measures
necessary to make the recommended
alternative environmentally accept-
able.

(b) Proceeding with grant awards. (1)
Once an environmental assessment has
been prepared and the issued FNSI be-
comes effective for the treatment
works within the study area, grant
awards may proceed without prepara-
tion of additional FNSIs, unless the re-
sponsible official later determines that
the project or environmental condi-
tions have changed significantly from
that which underwent environmental
review.

(2) For all environmental assessment/
FNSI determinations:

(i) That are five or more years old on
projects awaiting Step 2+3 or Step 3
grant funding, the responsible official
shall re-evaluate the project, environ-
mental conditions and public views
and, prior to grant award, either:
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(A) Reaffirm—issue a public notice re-
affirming EPA’s decision to proceed
with the project without revising the
environmental assessment;

(B) Supplement—update information
and prepare, issue and distribute a re-
vised EA/FNSI in accordance with
§§6.105(f) and 6.400(d); or

(C) Reassess—withdraw the FNSI and
publish a notice of intent to produce an
EIS followed by the preparation,
issuance and distribution of the EIS/
ROD.

(if) That are made on projects that
have been awarded a Step 2+3 grant,
the responsible official shall, at the
time of plans and specifications review
under §35.2202(b) of this title, assess
whether the environmental conditions
or the project’s anticipated impact on
the environment have changed and,
prior to plans and specifications ap-
proval, advise the Regional Adminis-
trator if additional environmental re-
view is necessary.

[51 FR 32612, Sept. 12, 1986]

§6.509 Criteria for initiating Environ-
mental Impact Statements (EIS).

(a) Conditions requiring EISs. (1) The
responsible official shall assure that an
EIS will be prepared and issued when it
is determined that the treatment
works or collector system will cause
any of the conditions under §6.108 to
exist, or when

(2) The treated effluent is being dis-
charged into a body of water where the
present classification is too lenient or
is being challenged as too low to pro-
tect present or recent uses, and the ef-
fluent will not be of sufficient quality
or quantity to meet the requirements
of these uses.

(b) Other conditions. The responsible
official shall also consider preparing an
EIS if: The project is highly controver-
sial; the project in conjunction with re-
lated Federal, State, local or tribal re-
source projects produces significant cu-
mulative impacts; or if it is determined
that the treatment works may violate
Federal, State, local or tribal laws or
requirements imposed for the protec-
tion of the environment.
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§6.510 Environmental Impact State-
ment (EIS) preparation.

(a) Steps in preparing EISs. In addition
to the requirements specified in sub-
parts A, B, C, and D of this part, the re-
sponsible official will conduct the fol-
lowing activities:

(1) Notice of intent. If a determination
is made that an EIS will be required,
the responsible official shall prepare
and distribute a notice of intent as re-
quired in §6.105(e) of this part.

(2) Scoping. As soon as possible, after
the publication of the notice of intent,
the responsible official will convene a
meeting of affected Federal, State and
local agencies, or affected Indian
tribes, the grantee and other interested
parties to determine the scope of the
EIS. A notice of this scoping meeting
must be made in accordance with
§6.400(a) and 40 CFR 1506.6(b). As part
of the scoping meeting EPA, in co-
operation with any delegated State,
will as a minimum:

(i) Determine the significance of
issues for and the scope of those sig-
nificant issues to be analyzed in depth,
in the EIS;

(ii) Identify the preliminary range of
alternatives to be considered;

(iii) ldentify potential cooperating
agencies and determine the informa-
tion or analyses that may be needed
from cooperating agencies or other par-
ties;

(iv) Discuss the method for EIS prep-
aration and the public participation
strategy;

(v) Identify consultation require-
ments of other environmental laws, in
accordance with subpart C; and

(vi) Determine the relationship be-
tween the EIS and the completion of
the facilities plan and any necessary
coordination arrangements between
the preparers of both documents.

(3) Identifying and evaluating alter-
natives. Immediately following the
scoping process, the responsible official
shall commence the identification and
evaluation of all potentially viable al-
ternatives to adequately address the
range of issues identified in the scoping
process. Additional issues may be ad-
dressed, or others eliminated, during
this process and the reasons docu-
mented as part of the EIS.
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(b) Methods for preparing EISs. After
EPA determines the need for an EIS, it
shall select one of the following meth-
ods for its preparation:

(1) Directly by EPA’s own staff;

(2) By EPA contracting directly with
a qualified consulting firm;

(3) By utilizing a third party method,
whereby the responsible official enters
into ‘‘third party agreements’ for the
applicant to engage and pay for the
services of a third party contractor to
prepare the EIS. Such agreement shall
not be initiated unless both the appli-
cant and the responsible official agree
to its creation. A third party agree-
ment will be established prior to the
applicant’s EID and eliminate the need
for that document. In proceeding under
the third party agreement, the respon-
sible official shall carry out the follow-
ing practices:

(i) In consultation with the appli-
cant, choose the third party contractor
and manage that contract;

(ii) Select the consultant based on
ability and an absence of conflict of in-
terest. Third party contractors will be
required to execute a disclosure state-
ment prepared by the responsible offi-
cial signifying they have no financial
or other conflicting interest in the out-
come of the project; and

(iii) Specify the information to be de-
veloped and supervise the gathering,
analysis and presentation of the infor-
mation. The responsible official shall
have sole authority for approval and
modification of the statements, analy-
ses, and conclusions included in the
third party EIS; or

(4) By utilizing a joint EPA/State
process on projects within States
which have requirements and proce-
dures comparable to NEPA, whereby
the EPA and the State agree to prepare
a single EIS document to fulfill both
Federal and State requirements. Both
EPA and the State shall sign a Memo-
randum of Agreement which includes
the responsibilities and procedures to
be used by both parties for the prepara-
tion of the EIS as provided for in 40
CFR 1506.2(c).
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8§6.511 Record of Decision (ROD) for
EISs and identification of mitiga-
tion measures.

(a) Record of Decision. After a final
EIS has been issued, the responsible of-
ficial shall prepare and issue a ROD in
accordance with 40 CFR 1505.2 prior to,
or in conjunction with, the approval of
the facilities plan. The ROD shall in-
clude identification of mitigation
measures derived from the EIS process
including grant conditions which are
necessary to minimize the adverse im-
pacts of the selected alternative.

(b) Specific mitigation measures. Prior
to the approval of a facilities plan, the
responsible official must ensure that
effective mitigation measures identi-
fied in the ROD will be implemented by
the grantee. This should be done by re-
vising the facilities plan, initiating
other steps to mitigate adverse effects,
or including conditions in grants re-
quiring actions to minimize effects.
Care should be exercised if a condition
is to be imposed in a grant document
to assure that the applicant possesses
the authority to fulfill the conditions.

(c) Proceeding with grant awards. (1)
Once the ROD has been prepared on the
selected, or preferred, alternative(s) for
the treatment works described within
the EIS, grant awards may proceed
without the preparation of supple-
mental EISs unless the responsible of-
ficial later determines that the project
or the environmental conditions de-
scribed within the current EIS have
changed significantly from the pre-
vious environmental review in accord-
ance with §1502.9(c) of this title.

(2) For all EIS/ROD determinations:

(i) That are five or more years old on
projects awaiting Step 2+3 or Step 3
grant funding, the responsible official
shall re-evaluate the project, environ-
mental conditions and public views
and, prior to grant award, either:

(A) Reaffirm—issue a public notice re-
affirming EPA’s decision to proceed
with the project, and documenting that
no additional significant impacts were
identified during the re-evaluation
which would require supplementing the
EIS; or
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(B) Supplement—conduct additional
studies and prepare, issue and distrib-
ute a supplemental EIS in accordance
with §6.404 and document the original,
or any revised, decision in an adden-
dum to the ROD.

(if) That are made on projects that
have been awarded a Step 2+3 grant,
the responsible official shall, at the
time of plans and specifications review
under §35.2202(b) of this title, assess
whether the environmental conditions
or the project’s anticipated impact on
the environment have changed, and
prior to plans and specifications ap-
proval, advise the Regional Adminis-
trator if additional environmental re-
view is necessary.

[50 FR 26317, June 25, 1985, as amended at 51
FR 32613, Sept. 12, 1986]

§6.512 Monitoring for compliance.

(a) General. The responsible official
shall ensure adequate monitoring of
mitigation measures and other grant
conditions identified in the FNSI, or
ROD.

(b) Enforcement. If the grantee fails to
comply with grant conditions, the re-
sponsible official may consider apply-
ing any of the sanctions specified in 40
CFR 30.900.

§6.513 Public participation.

(a) General. Consistent with public
participation regulations in part 25 of
this title, and subpart D of this part, it
is EPA policy that certain public par-
ticipation steps be achieved before the
State and EPA complete the environ-
mental review process. As a minimum,
all potential applicants that do not
qualify for a categorical exclusion
shall conduct the following steps in ac-
cordance with procedures specified in
part 25 of this title:

(1) One public meeting when alter-
natives have been developed, but before
an alternative has been selected, to dis-
cuss all alternatives under consider-
ation and the reasons for rejection of
others; and

(2) One public hearing prior to formal
adoption of a facilities plan to discuss
the proposed facilities plan and any
needed mitigation measures.

(b) Coordination. Public participation
activities undertaken in connection
with the environmental review process

96

40 CFR Ch. | (7-1-98 Edition)

should be coordinated with any other
applicable public participation pro-
gram wherever possible.

(c) Scope. The requirements of 40 CFR
6.400 shall be fulfilled, and consistent
with 40 CFR 1506.6, the responsible offi-
cial may institute such additional
NEPA-related public participation pro-
cedures as are deemed necessary during
the environmental review process.

[50 FR 26317, June 25, 1985, as amended at 51
FR 32613, Sept. 12, 1986]

§6.514 Delegation to States.

(a) General. Authority delegated to
the State under section 205(g) of the
Clean Water Act to review a facilities
plan may include all EPA activities
under this part except for the follow-
ing:

(1) Determinations of whether or not
a project qualifies for a categorical ex-
clusion;

(2) Determinations to partition the
environmental review process;

(3) Finalizing the scope of an EID
when required to adequately conclude
an independent review of a preliminary
environmental assessment;

(4) Finalizing the scope of an environ-
mental assessment, and finalization,
approval and issuance of a final envi-
ronmental assessment;

(5) Determination to issue, and
issuance of, a FNSI based on a com-
pleted (§6.508) or partitioned
(86.507(d)(2)) environmental review;

(6) Determination to issue, and
issuance of, a notice of intent for pre-
paring an EIS;

(7) Preparation of EISs under
§6.510(b) (1) and (2), final decisions re-
quired for preparing an EIS under
§6.510(b)(3), finalizing the agreement to
prepare an EIS under §6.510(b)(4), final-
izing the scope of an EIS, and issuance
of draft, final and supplemental EISs;

(8) Preparation and issuance of the
ROD based on an EIS;

(9) Final decisions under other appli-
cable laws described in subpart C of
this part;

(10) Determination following re-eval-
uations of projects awaiting grant
funding in the case of Step 3 projects
whose existing evaluations and/or deci-
sion documents are five or more years
old, or determinations following re-
evaluations on projects submitted for
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plans and specifications review and ap-
proval in the case of awarded Step 2+3
projects where the EPA Regional Ad-
ministrator has been advised that addi-
tional environmental review is nec-
essary, in accordance with §6.505(d)(2),
§6.508(b)(2) or §6.511(c)(2); and

(11) Maintenance of official EPA
monthly status reports as required
under §6.402(b).

(b) Elimination of duplication. The re-
sponsible official shall assure that
maximum efforts are undertaken to
minimize duplication within the limits
described under paragraph (a) of this
section. In carrying out requirements
under this subpart, maximum consider-
ation shall be given to eliminating du-
plication in accordance with §1506.2 of
this title. Where there are State or
local procedures comparable to NEPA,
EPA should enter into memoranda of
understanding with these States con-
cerning workload distribution and re-
sponsibilities not specifically reserved
to EPA in paragraph (a) of this section
for implementing the environmental
review and facilities planning process.

[50 FR 26317, June 25, 1985, as amended at 51
FR 32613, Sept. 12, 1986]

Subpart F—Environmental Review

Procedures for the New
Source NPDES Program

§6.600 Purpose.

(a) General. This subpart provides

procedures for carrying out the envi-
ronmental review process for the
issuance of new source National Pollut-
ant Discharge Elimination System
(NPDES) discharge permits authorized
under section 306, section 402, and sec-
tion 511(c)(1) of the Clean Water Act.

(b) Permit regulations. All references
in this subpart to the permit regulations
shall mean parts 122 and 124 of title 40
of the CFR relating to the NPDES pro-
gram.

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9831, Mar. 8, 1982]

§6.601 Definitions.

(a) The term administrative action for
the sake of this subpart means the
issuance by EPA of an NPDES permit
to discharge as a new source, pursuant
to 40 CFR 124.15.
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(b) The term applicant for the sake of
this subpart means any person who ap-
plies to EPA for the issuance of an
NPDES permit to discharge as a new
source.

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9831, Mar. 8, 1982]

§6.602 Applicability.

(a) General. The procedures set forth
under subparts A, B, C and D, and this
subpart shall apply to the issuance of
new source NPDES permits, except for
the issuance of a new source NPDES
permit from any State which has an
approved NPDES program in accord-
ance with section 402(b) of the Clean
Water Act.

(b) New Source Determination. An
NPDES permittee must be determined
a new source before these procedures
apply. New source determinations will
be undertaken pursuant to the provi-
sions of the permit regulations under
§122.29(a) and (b) of this chapter and
§122.53(h).

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9831, Mar. 8, 1982; 51 FR 32613, Sept. 12,
1986]

§6.603 Limitations on actions during
environmental review process.

The processing and review of an ap-
plicant’'s NPDES permit application
shall proceed concurrently with the
procedures within this subpart. Actions
undertaken by the applicant or EPA
shall be performed consistent with the
requirements of §122.29(c) of this chap-
ter.

[47 FR 9831, Mar. 8, 1982, as amended at 51 FR
32613, Sept. 12, 1986]

§6.604 Environmental review process.

(a) New source. If EPA’s initial deter-
mination under §6.602(b) is that the fa-
cility is a new source, the responsible
official shall evaluate any environ-
mental information to determine if
any significant impacts are anticipated
and an EIS is necessary. If the permit
applicant requests, the responsible offi-
cial shall establish time limits for the
completion of the environmental re-
view process consistent with 40 CFR
1501.8.

(b) Information needs. Information
necessary for a proper environmental
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review shall be provided by the permit
applicant in an environmental infor-
mation document. The responsible offi-
cial shall consult with the applicant to
determine the scope of an environ-
mental information document. In doing
this the responsible official shall con-
sider the size of the new source and the
extent to which the applicant is capa-
ble of providing the required informa-
tion. The responsible official shall not
require the applicant to gather data or
perform analyses which unnecessarily
duplicate either existing data or the re-
sults of existing analyses available to
EPA. The responsible official shall
keep requests for data to the minimum
consistent with his responsibilities
under NEPA.

(c) Environmental assessment. The re-
sponsible official shall prepare a writ-
ten environmental assessment based on
an environmental review of either the
environmental information document
and/or any other available environ-
mental information.

(d) EIS determination. (1) When the en-
vironmental review indicates that a
significant environmental impact may
occur and that the significant adverse
impacts cannot be eliminated by mak-
ing changes in the proposed new source
project, a notice of intent shall be
issued, and a draft EIS prepared and
distributed. When the environmental
review indicates no significant impacts
are anticipated or when the proposed
project is changed to eliminate the sig-
nificant adverse impacts, a FNSI shall
be issued which lists any mitigation
measures necessary to make the rec-
ommended alternative environ-
mentally acceptable.

(2) The FNSI together with the envi-
ronmental assessment that supports
the finding shall be distributed in ac-
cordance with §6.400(d) of this regula-
tion.

(e) Lead agency. (1) If the environ-
mental review reveals that the prepa-
ration of an EIS is required, the re-
sponsible official shall determine if
other Federal agencies are involved
with the project. The responsible offi-
cial shall contact all other involved
agencies and together the agencies
shall decide the lead agency based on
the criteria set forth in 40 CFR 1501.5.
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(2) If, after the meeting of involved
agencies, EPA has been determined to
be the lead agency, the responsible offi-
cial may request that other involved
agencies be cooperating agencies. Co-
operating agencies shall be chosen and
shall be involved in the EIS prepara-
tion process in the manner prescribed
in the 40 CFR 1501.6(a). If EPA has been
determined to be a cooperating agency,
the responsible official shall be in-
volved in assisting in the preparation
of the EIS in the manner prescribed in
40 CFR 1501.6(b).

(f) Notice of intent. (1) If EPA is the
lead agency for the preparation of an
EIS, the responsible official shall ar-
range through OER for the publication
of the notice of intent in the FEDERAL
REGISTER, distribute the notice of in-
tent and arrange and conduct a scoping
meeting as outlined in 40 CFR 1501.7.

(2) If the responsible official and the
permit applicant agree to a third party
method of EIS preparation, pursuant to
§6.604(g)(3) of this part, the responsible
official shall insure that a notice of in-
tent is published and that a scoping
meeting is held before the third party
contractor begins work which may in-
fluence the scope of the EIS.

(9) EIS method. EPA shall prepare
EISs by one of the following means:

(1) Directly by its own staff;

(2) By contracting directly with a
qualified consulting firm; or

(3) By utilizing a third party method,
whereby the responsible official enters
into a third party agreement for the ap-
plicant to engage and pay for the serv-
ices of a third party contractor to pre-
pare the EIS. Such an agreement shall
not be initiated unless both the appli-
cant and the responsible official agree
to its creation. A third party agree-
ment will be established prior to the
applicant’s environmental information
document and eliminate the need for
that document. In proceeding under
the third party agreement, the respon-
sible official shall carry out the follow-
ing practices:

(i) In consultation with the appli-
cant, choose the third party contractor
and manage that contract.

(ii) Select the consultant based on
his ability and an absence of conflict of
interest. Third party contractors will
be required to execute a disclosure
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statement prepared by the responsible
official signifying they have no finan-
cial or other conflicting interest in the
outcome of the project.

(iii) Specify the information to be de-
veloped and supervise the gathering,
analysis and presentation of the infor-
mation. The responsible official shall
have sole authority for approval and
modification of the statements, analy-
ses, and conclusions included in the
third party EIS.

(h) Documents for the administrative
record. Pursuant to 40 CFR 124.9(b)(6)
and 124.18(b)(5) any environmental as-
sessment, FNSI EIS, or supplement to
an EIS shall be made a part of the ad-
ministrative record related to permit
issuance.

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9831, Mar. 8, 1982]

§6.605 Criteria for preparing EISs.

(a) General guidelines. (1) When deter-
mining the significance of a proposed
new source’s impact, the responsible
official shall consider both its short
term and long term effects as well as
its direct and indirect effects and bene-
ficial and adverse environmental im-
pacts as defined in 40 CFR 1508.8.

(2) If EPA is proposing to issue a
number of new source NPDES permits
during a limited time span and in the
same general geographic area, the re-
sponsible official shall examine the
possibility of tiering EISs. If the per-
mits are minor and environmentally
insignificant when considered sepa-
rately, the responsible official may de-
termine that the cumulative impact of
the issuance of all these permits may
have a significant environmental effect
and require an EIS for the area. Each
separate decision to issue an NPDES
permit shall then be based on the infor-
mation in this areawide EIS. Site spe-
cific EISs may be required in certain
circumstances in addition to the
areawide EIS.

(b) Specific criteria. An EIS will be
prepared when:

(1) The new source will induce or ac-
celerate significant changes in indus-
trial, commercial, agricultural, or resi-
dential land use concentrations or dis-
tributions which have the potential for
significant environmental effects. Fac-
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tors that should be considered in deter-
mining if these changes are environ-
mentally significant include but are
not limited to: The nature and extent
of the vacant land subject to increased
development pressure as a result of the
new source; the increases in population
or population density which may be in-
duced and the ramifications of such
changes; the nature of land use regula-
tions in the affected area and their po-
tential effects on development and the
environment; and the changes in the
availability or demand for energy and
the resulting environmental con-
sequences.

(2) The new source will directly, or
through induced development, have
significant adverse effect upon local
ambient air quality, local ambient
noise levels, floodplains, surface or
groundwater quality or quantity, fish,
wildlife, and their natural habitats.

(3) Any major part of the new source
will have significant adverse effect on
the habitat of threatened or endan-
gered species on the Department of the
Interior’s or a State’s lists of threat-
ened and endangered species.

(4) The environmental impact of the
issuance of a new source NPDES per-
mit will have significant direct and ad-
verse effect on a property listed in or
eligible for listing in the National Reg-
ister of Historic Places.

(5) Any major part of the source will
have significant adverse effects on
parklands, wetlands, wild and scenic
rivers, reservoirs or other important
bodies of water, navigation projects, or
agricultural lands.

8§6.606 Record of decision.

(a) General. At the time of permit
award, the responsible official shall
prepare a record of decision in those
cases where a final EIS was issued in
accordance with 40 CFR 1505.2 and pur-
suant to the provisions of the permit
regulations under 40 CFR 124.15 and
124.18(b)(5). The record of decision shall
list any mitigation measures necessary
to make the recommended alternative
environmentally acceptable.

(b) Mitigation measures. The mitiga-
tion measures derived from the EIS
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process shall be incorporated as condi-
tions of the permit; ancillary agree-
ments shall not be used to require
mitigation.

[44 FR 64177, Nov. 6, 1979, as amended at 47
FR 9831, Mar. 8, 1982]

§6.607 Monitoring.

In accordance with 40 CFR 1505.3 and
pursuant to 40 CFR 122.66(c) and 122.10
the responsible official shall ensure
that there is adequate monitoring of
compliance with all NEPA related re-
quirements contained in the permit.

[47 FR 9831, Mar. 8, 1982]

Subpart G—Environmental Review
Procedures for Office of Re-
search and Development
Projects

SOURCE: 56 FR 20543, May 6, 1991, unless
otherwise noted.

§6.700 Purpose.

(@) This subpart amplifies the re-
quirements described in subparts A
through D by providing specific envi-
ronmental review procedures for ac-
tivities undertaken or funded by the
Office of Research and Development
(ORD).

(b) The ORD Program provides sci-
entific support for setting environ-
mental standards as well as the tech-
nology needed to prevent, monitor and
control pollution. Intramural research
is conducted at EPA laboratories and
field stations throughout the United
States. Extramural research is imple-
mented through grants, cooperative
agreements, and contracts. The major-
ity of ORD’s research is conducted
within the confines of laboratories.
Outdoor research includes monitoring,
sampling, and environmental stress
and ecological effects studies.

§6.701 Definition.

The term appropriate program official
means the official at each decision
level within ORD to whom the Assist-
ant Administrator has delegated re-
sponsibility for carrying out the envi-
ronmental review process.
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§6.702 Applicability.

The requirements of this subpart
apply to administrative actions under-
taken to approve intramural and extra-
mural projects under the purview of
ORD.

§6.703 General.

(a) Environmental information. (1) For
intramural research projects, informa-
tion necessary to perform the environ-
mental review shall be obtained by the
appropriate program official.

(2) For extramural research projects,
environmental information documents
shall be submitted to EPA by appli-
cants to facilitate the Agency’s envi-
ronmental review process. Guidance on
environmental information documents
shall be included in all assistance ap-
plication Kkits and in contract proposal
instructions. If there is a question con-
cerning the preparation of an environ-
mental information document, the ap-
plicant should consult with the project
officer or contract officer for guidance.

(b) Environmental review. The diagram
in figure 1 represents the various
stages of the environmental review
process to be undertaken for ORD
projects.

(1) For intramural research projects,
an environmental review will be per-
formed for each laboratory’s projects
at the start of the planning year. The
review will be conducted before
projects are incorporated into the ORD
program planning system. Projects
added at a later date and, therefore,
not identified at the start of the plan-
ning year, or any redirection of a
project that could have significant en-
vironmental effects, also will be sub-
jected to an environmental review.
This review will be performed in ac-
cordance with the process set forth in
this subpart and depicted in figure 1.

(2) For extramural research projects,
the environmental review shall be con-
ducted before an initial or continuing
award is made. The appropriate pro-
gram official will perform the environ-
mental review in accordance with the
process set forth in this subpart and
depicted in figure 1. EPA form 5300-23
will be used to document categorical
exclusion determinations or, with ap-
propriate supporting analysis, as the
environmental assessment (EA). The
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completed form 5300-23 and any finding
of no significant impact (FNSI) or en-
vironmental impact statement (EIS)
will be submitted with the proposal
package to the appropriate EPA assist-
ance or contract office.

(c) Agency coordination. In order to
avoid duplication of effort and ensure
consistency throughout the Agency,
environmental reviews of ORD projects
will be coordinated, as appropriate and
feasible, with reviews performed by
other program offices. Technical sup-
port documents prepared for reviews in
other EPA programs may be adopted
for use in ORD’s environmental reviews
and supplemented, as appropriate.

§6.704 Categorical exclusions.

(a) At the beginning of the environ-
mental review process (see Figure 1),
the appropriate program official shall
determine whether an ORD project can
be categorically excluded from the sub-
stantive requirements of a NEPA re-
view. This determination shall be based
on general criteria in §6.107(d) and spe-
cialized categories of ORD actions eli-
gible for exclusion in §6.704(b). If the
appropriate program official deter-
mines that an ORD project is consist-
ent with the general criteria and any of
the specialized categories of eligible
activities, and does not satisfy the cri-
teria in §6.107(e) for not granting a cat-
egorical exclusion, then this finding
shall be documented and no further ac-
tion shall be required. A categorical
exclusion shall be revoked by the ap-
propriate program official if it is deter-
mined that the project meets the cri-
teria for revocation in §6.107(c).
Projects that fail to qualify for cat-
egorical exclusion or for which cat-
egorical exclusion has been revoked
must undergo full environmental re-
view in accordance with §6.705 and
§6.706.

(b) The following specialized cat-
egories of ORD actions are eligible for
categorical exclusion from a detailed
NEPA review:

(1) Library or literature searches and
studies;

(2) Computer studies and activities;

(3) Monitoring and sample collection
wherein no significant alteration of ex-
isting ambient conditions occurs;

§6.705

(4) Projects conducted completely
within a contained facility, such as a
laboratory or other enclosed building,
where methods are employed for appro-
priate disposal of laboratory wastes
and safeguards exist against hazardous,
toxic, and radioactive materials enter-
ing the environment. Laboratory direc-
tors or other appropriate officials must
certify and provide documentation that
the laboratory follows good laboratory
practices and adheres to applicable
Federal statutes, regulations and
guidelines.

§6.705 Environmental assessment and
finding of no significant impact.

(a) When a project does not meet any
of the criteria for categorical exclu-
sion, the appropriate program official
shall undertake an environmental as-
sessment in accordance with 40 CFR
1508.9 in order to determine whether an
EIS is required or if a FNSI can be
made. ORD projects which normally re-
sult in the preparation of an EA in-
clude the following:

(1) Initial field demonstration of a
new technology;

(2) Field trials of a new product or
new uses of an existing technology;

(3) Alteration of a local habitat by
physical or chemical means.

(b) If the environmental assessment
reveals that the research is not antici-
pated to have a significant impact on
the environment, the appropriate pro-
gram official shall prepare a FNSI in
accordance with §6.105(f). Pursuant to
§6.400(d), no administrative action will
be taken on a project until the pre-
scribed 30-day comment period for a
FNSI has elapsed and the Agency has
fully considered all comments.

(c) On actions involving potentially
significant impacts on the environ-
ment, a FNSI may be prepared if
changes have been made in the pro-
posed action to eliminate any signifi-
cant impacts. These changes must be
documented in the proposal and in the
FNSI.

(d) If the environmental assessment
reveals that the research may have a
significant impact on the environment,
an EIS must be prepared. The appro-
priate program official may make a de-
termination that an EIS is necessary
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without preparing a formal environ-
mental assessment. This determination
may be made by applying the criteria
for preparation of an EIS in §6.706.

§6.706 Environmental impact state-
ment.
(a) Criteria for preparation. In per-

forming the environmental review, the
appropriate program official shall as-
sure that an EIS is prepared when any
of the conditions under §6.108 (a)
through (g) exist or when:

(1) The proposed action may signifi-
cantly affect the environment through
the release of radioactive, hazardous or
toxic substances;

(2) The proposed action, through the
release of an organism or organisms,
may involve environmental effects
which are significant;

(3) The proposed action involves ef-
fects upon the environment which are
likely to be highly controversial;

(4) The proposed action involves envi-
ronmental effects which may accumu-
late over time or combine with effects
of other actions to create impacts
which are significant;

(5) The proposed action involves un-
certain environmental effects or highly
unique environmental risks which may
be significant.

(b) ORD actions which may require
preparation of an EIS. There are no ORD
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actions which normally require the
preparation of an EIS. However, each
ORD project will be evaluated using
the EIS criteria as stated in §6.706(a) to
determine whether an EIS must be pre-
pared.

(c) Notice of intent. (1) If the environ-
mental review reveals that a proposed
action may have a significant effect on
the environment and this effect cannot
be eliminated by redirection of the re-
search or other means, the appropriate
program official shall issue a notice of
intent to prepare an EIS pursuant to
§6.400(b).

(2) As soon as possible after release of
the notice of intent, the appropriate
program official shall ensure that a
draft EIS is prepared in accordance
with subpart B and that the public is
involved in accordance with subpart D.

(3) Draft and final EISs shall be sent
to the Assistant Administrator for
ORD for approval.

(4) Pursuant to §6.401(b), a decision
on whether to undertake or fund a
project must be made in conformance
with the time frames indicated.

(d) Record of decision. Before the
project is undertaken or funded, the
appropriate program official shall pre-
pare, in accordance with §6.105 (g) and
(h), a record of decision in any case
where a final EIS has been issued.
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Figure 1. Environmental review process for ORD projects.
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Subpart H—Environmental Review
Procedures for Solid Waste
Demonstration Projects

§6.800 Purpose.

This subpart amplifies the procedures
described in subparts A through D by
providing more specific environmental
review procedures for demonstration
projects undertaken by the Office of
Solid Waste and Emergency Response.

[44 FR 64177, Nov. 6, 1979, as amended at 51
FR 32613, Sept. 12, 1986]

§6.801 Applicability.

The requirements of this subpart
apply to solid waste demonstration
projects for resource recovery systems
and improved solid waste disposal fa-
cilities undertaken pursuant to section
8006 of the Resource Conservation and
Recovery Act of 1976.

§6.802 Criteria for preparing EISs.

The responsible official shall assure
that an EIS will be prepared when it is
determined that any of the conditions
in §6.108 exist.

[44 FR 64177, Nov. 6, 1979, as amended at 50
FR 26323, June 25, 1985]

§6.803 Environmental review process.

(a) Environmental information. (1) En-
vironmental information documents
shall be submitted to EPA by grant ap-
plicants or contractors. If there is a
question concerning the need for a doc-
ument, the potential contractor or
grantee should consult with the appro-
priate project officer for the grant or
contract.

(2) The environmental information
document shall contain the same sec-
tions specified for EIS’s in subpart B.
Guidance alerting potential grantees
and contractors of the environmental
information documents shall be in-
cluded in all grant application Kits, at-
tached to letters concerning the sub-
mission of unsolicited proposals, and
included with all requests for proposal.

(b) Environmental review. An environ-
mental review will be conducted before
a grant or contract award is made.
This review will include the prepara-
tion of an environmental assessment
by the responsible official; the appro-
priate Regional Administrator’s input
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will include his recommendations on
the need for an EIS.

(c) Notice of intent and EIS. Based on
the environmental review if the cri-
teria in §6.802 of this part apply, the re-
sponsible official will assure that a no-
tice of intent and a draft EIS are pre-
pared. The responsible official may re-
quest the appropriate Regional Admin-
istrator to assist him in the prepara-
tion and distribution of the environ-
mental documents.

(d) Finding of no significant impact. If
the environmental review indicated no
significant environmental impacts, the
responsible official will assure that a
FNSI is prepared which lists any miti-
gation measures necessary to make the
recommended alternative environ-
mentally acceptable.

(e) Timing of action. Pursuant to
§6.401(b), in no case shall a contract or
grant be awarded until the prescribed
30-day review period for a final EIS has
elapsed. Similarly, no action shall be
taken until the 30-day comment period
for a FNSI is completed.

§6.804 Record of decision.

The responsible official shall prepare
a record of decision in any case where
final EIS has been issued in accordance
with 40 CFR 1505.2. It shall be prepared
at the time of contract or grant award.
The record of decision shall list any
mitigation measures necessary to
make the recommended alternative en-
vironmentally acceptable.

Subpart I—Environmental Review
Procedures for EPA Facility
Support Activities

§6.900 Purpose.

This subpart amplifies the general re-
quirements described in subparts A
through D by providing environmental
procedures for the preparation of EISs
on construction and renovation of spe-
cial purpose facilities.

§6.901 Definitions.

(a) The term special purpose facility
means a building or space, including
land incidental to its use, which is
wholly or predominantly utilized for
the special purpose of an agency and
not generally suitable for other uses,
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as determined by the General Services
Administration.

(b) The term program of requirements
means a comprehensive document
(booklet) describing program activities
to be accomplished in the new special
purpose facility or improvement. It in-
cludes architectural, mechanical,
structural, and space requirements.

(c) The term scope of work means a
document similar in content to the
program of requirements but substan-
tially abbreviated. It is usually pre-
pared for small-scale projects.

§6.902 Applicability.

(a) Actions covered. These procedures
apply to all new special purpose facil-
ity construction, activities related to
this construction (e.g., site acquisition
and clearing), and any improvements
or modifications to facilities having
potential environmental effects exter-
nal to the facility, including new con-
struction and improvements under-
taken and funded by the Facilities En-
gineering and Real Estate Branch, Fa-
cilities and Support Services Division,
Office of the Assistant Administrator
for Administration and Resource Man-
agement; or by a regional office .

(b) Actions excluded. This subpart
does not apply to those activities of
the Facilities Engineering and Real Es-
tate Branch, Facilities and Support
Services Division, for which the branch
does not have full fiscal responsibility
for the entire project. This includes
pilot plant construction, land acquisi-
tion, site clearing and access road con-
struction where the Facilities Engi-
neering and Real Estate Branch’s ac-
tivity is only supporting a project fi-
nanced by a program office. Respon-
sibility for considering the environ-
mental impacts of such projects rests
with the office managing and funding
the entire project. Other subparts of
this regulation apply depending on the
nature of the project.

[44 FR 64177, Nov. 6, 1979, as amended at 51
FR 32613, Sept. 12, 1986]

§6.903 Criteria for preparing EISs.

(a) Preliminary information. The re-
sponsible official shall request an envi-
ronmental information document from
a construction contractor or consult-
ing architect/engineer employed by

§6.904

EPA if he is involved in the planning,
construction or modification of special
purpose facilities when his activities
have potential environmental effects
external to the facility. Such modifica-
tions include but are not limited to fa-
cility additions, changes in central
heating systems or wastewater treat-
ment systems, and land clearing for ac-
cess roads and parking lots.

(b) EIS preparation criteria. The re-
sponsible official shall conduct an envi-
ronmental review of all actions involv-
ing construction of special purpose fa-
cilities and improvements to these fa-
cilities. The responsible official shall
assure that an EIS will be prepared
when it is determined that any of the
conditions in §6.108 of this part exist.

[44 FR 64177, Nov. 6, 1979, as amended at 50
FR 26323, June 25, 1985]

§6.904 Environmental review process.

(a) Environmental review. (1) An envi-
ronmental review shall be conducted
when the program of requirements or
scope of work has been completed for
the construction, improvements, or
modification of special purpose facili-
ties. For special purpose facility con-
struction, the Chief, Facilities Engi-
neering and Real Estate Branch, shall
request the assistance of the appro-
priate program office and Regional Ad-
ministrator in the review. For modi-
fications and improvement, the appro-
priate responsible official shall request
assistance in making the review from
other cognizant EPA offices.

(2) Any environmental information
documents requested shall contain the
same sections listed for EISs in subpart
B. Contractors and consultants shall be
notified in contractual documents
when an environmental information
document must be prepared.

(b) Notice of intent, EIS, and FNSI. The
responsible official shall decide at the
completion of the Environmental re-
view whether there may be any signifi-
cant environmental impacts. If there
could be significant environmental im-
pacts, a notice of intent and an EIS
shall be prepared according to the pro-
cedures under subparts A, B, C and D.
If there are not any significant envi-
ronmental impacts, a FNSI shall be
prepared according to the procedures in
subparts A and D. The FNSI shall list
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any mitigation measures necessary to
make the recommended alternative en-
vironmentally acceptable.

(c) Timing of action. Pursuant to
§6.401(b), in no case shall a contract be
awarded or construction activities
begun until the prescribed 30-day wait
period for a final EIS has elapsed.
Similarly, under §6.400(d), no action
shall be taken until the 30-day com-
ment period for FNSIs is completed.

§6.905 Record of decision.

At the time of contract award, the
responsible official shall prepare a
record of decision in those cases where
a final EIS has been issued in accord-
ance with 40 CFR 1505.2. The record of
decision shall list any mitigation
measures necessary to make the rec-
ommended alternative environ-
mentally acceptable.

Subpart J—Assessing the Environ-
mental Effects Abroad of EPA
Actions

AUTHORITY: Executive Order

U.S.C. 4321, note.

SOURCE: 46 FR 3364, Jan. 14, 1981, unless
otherwise noted.

12114, 42

§6.1001 Purpose and policy.

(a) Purpose. On January 4, 1979, the
President signed Executive Order 12114
entitled “Environmental Effects
Abroad of Major Federal Actions.” The
purpose of this Executive Order is to
enable responsible Federal officials in
carrying out or approving major Fed-
eral actions which affect foreign na-
tions or the global commons to be in-
formed of pertinent environmental
considerations and to consider fully
the environmental impacts of the ac-
tions undertaken. While based on inde-
pendent authority, this Order furthers
the purpose of the National Environ-
mental Policy Act (NEPA) (42 U.S.C.
4321 et seq.) and the Marine Protection
Research and Sanctuaries Act
(MPRSA) (33 U.S.C. 1401 et seq.). It
should be noted, however, that in ful-
filling its responsibilities under Execu-
tive Order 12114, EPA shall be guided
by CEQ regulations only to the extent
that they are made expressly applica-
ble by this subpart. The procedures set
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forth below reflect EPA’s duties and re-
sponsibilities as required under the Ex-
ecutive Order and satisfy the require-
ment for issuance of procedures under
section 2-1 of the Executive Order.

(b) Policy. It shall be the policy of
this Agency to carry out the purpose
and requirements of the Executive
Order to the fullest extent possible.
EPA, within the realm of its expertise,
shall work with the Department of
State and the Council on Environ-
mental Quality to provide information
to other Federal agencies and foreign
nations to heighten awareness of and
interest in the environment. EPA shall
further cooperate to the extent pos-
sible with Federal agencies to lend spe-
cial expertise and assistance in the
preparation of required environmental
documents under the Executive Order.
EPA shall perform environmental re-
views of activities significantly affect-
ing the global commons and foreign na-
tions as required under Executive
Order 12114 and as set forth under these
procedures.

§6.1002 Applicability.

(a) Administrative actions requiring
environmental review. The environ-
mental review requirements apply to
the activities of EPA as set forth
below:

(1) Major research or demonstration
projects which affect the global com-
mons or a foreign nation.

(2) Ocean dumping activities carried
out under section 102 of the MPRSA
which affect the related environment.

(3) Major permitting or licensing by
EPA of facilities which affect the glob-
al commons or the environment of a
foreign nation. This may include such
actions as the issuance by EPA of haz-
ardous waste treatment, storage, or
disposal facility permits pursuant to
section 3005 of the Resource Conserva-
tion and Recovery Act (42 U.S.C. 6925),
NPDES permits pursuant to section 402
of the Clean Water Act (33 U.S.C. 1342),
and prevention of significant deteriora-
tion approvals pursuant to Part C of
the Clean Air Act (42 U.S.C. 7470 et
seq.).

(4) Wastewater Treatment Construc-
tion Grants Program under section 201
of the Clean Water Act when activities
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addressed in the facility plan would
have environmental effects abroad.

(5) Other EPA activities as deter-
mined by OER and OIA (see §6.1007(c)).

§6.1003 Definitions.

As used in this subpart, environment
means the natural and physical envi-
ronment and excludes social, economic
and other environments; global com-
mons is that area (land, air, water) out-
side the jurisdiction of any nation; and
responsible official is either the EPA As-
sistant Administrator or Regional Ad-
ministrator as appropriate for the par-
ticular EPA program. Also, an action
significantly affects the environment if
it does significant harm to the environ-
ment even though on balance the ac-
tion may be beneficial to the environ-
ment. To the extent applicable, the re-
sponsible official shall address the con-
siderations set forth in the CEQ Regu-
lations under 40 CFR 1508.27 in deter-
mining significant effect.

§6.1004 Environmental review and as-
sessment requirements.

(a) Research and  demonstration
projects. The appropriate Assistant Ad-
ministrator is responsible for perform-
ing the necessary degree of environ-
mental review on research and dem-
onstration projects undertaken by
EPA. If the research or demonstration
project affects the environment of the
global commons, the applicant shall
prepare an environmental analysis.
This will assist the responsible official
in determining whether an EIS is nec-
essary. If it is determined that the ac-
tion significantly affects the environ-
ment of the global commons, then an
EIS shall be prepared. If the undertak-
ing significantly affects a foreign na-
tion EPA shall prepare a unilateral, bi-
lateral or multilateral environmental
study. EPA shall afford the affected
foreign nation or international body or
organization an opportunity to partici-
pate in this study. This environmental
study shall discuss the need for the ac-
tion, analyze the environmental im-
pact of the various alternatives consid-
ered and list the agencies and other
parties consulted.

(b) Ocean dumping activities. (1) The
Assistant Administrator for Water and
Waste Management shall ensure the

§6.1004

preparation of appropriate environ-
mental documents relating to ocean
dumping activities in the global com-
mons under section 102 of the MPRSA.
For ocean dumping site designations
prescribed pursuant to section 102(c) of
the MPRSA and 40 CFR part 228, EPA
shall prepare an environmental impact
statement consistent with the require-
ments of EPA’s Procedures for the Vol-
untary Preparation of Environmental
Impact Statements dated October 21,
1974 (see 39 FR 37419). Also EPA shall
prepare an environmental impact
statement for the establishment or re-
vision of criteria under section 102(a) of
MPRSA.

(2) For individual permits issued by
EPA under section 102(b) an environ-
mental assessment shall be made by
EPA. Pursuant to 40 CFR part 221, the
permit applicant shall submit with the
application an environmental analysis
which includes a discussion of the need
for the action, an outline of alter-
natives, and an analysis of the environ-
mental impact of the proposed action
and alternatives consistent with the
EPA criteria established under section
102(a) of MPRSA. The information sub-
mitted under 40 CFR part 221 shall be
sufficient to satisfy the environmental
assessment requirement.

(c) EPA permitting and licensing activi-
ties. The appropriate Regional Adminis-
trator is responsible for conducting
concise environmental reviews with re-
gard to permits issued under section
3005 of the Resource Conservation and
Recovery Act (RCRA permits), section
402 of the Clean Water Act (NPDES
permits), and section 165 of the Clean
Air Act (PSD permits), for such actions
undertaken by EPA which affect the
global commons or foreign nations.
The information submitted by appli-
cants for such permits or approvals
under the applicable consolidated per-
mit regulations (40 CFR parts 122 and
124) and Prevention of Significant De-
terioration (PSD) regulations (40 CFR
part 52) shall satisfy the environmental
document requirement under section 2-
4(b) of Executive Order 12114. Compli-
ance with applicable requirements in
part 124 of the consolidated permit reg-
ulations (40 CFR part 124) shall be suf-
ficient to satisfy the requirements to
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conduct a concise environmental re-
view for permits subject to this para-
graph.

(d) Wastewater treatment facility plan-
ning. 40 CFR 6.506 details the environ-
mental review process for the facilities
planning process under the wastewater
treatment works construction grants
program. For the purpose of these reg-
ulations, the facility plan shall also in-
clude a concise environmental review
of those activities that would have en-
vironmental effects abroad. This shall
apply only to the Step 1 grants award-
ed after January 14, 1981, but on or be-
fore December 29, 1981, and facilities
plans developed after December 29,
1981. Where water quality impacts iden-
tified in a facility plan are the subject
or water quality agreements with Can-
ada or Mexico, nothing in these regula-
tions shall impose on the facility plan-
ning process coordination and con-
sultation requirements in addition to
those required by such agreements.

(e) Review by other Federal agencies
and other appropriate officials. The re-
sponsible officials shall consult with
other Federal agencies with relevant
expertise during the preparation of the
environmental document. As soon as
feasible after preparation of the envi-
ronmental document, the responsible
official shall make the document avail-
able to the Council on Environmental
Quality, Department of State, and
other appropriate officials. The respon-
sible official with assistance from OIA
shall work with the Department of
State to establish procedures for com-
municating with and making docu-
ments available to foreign nations and
international organizations.

[46 FR 3364, Jan. 14, 1981, as amended at 50
FR 26323, June 25, 1985]

§6.1005 Lead or cooperating agency.

(a) Lead Agency. Section 3-3 of Execu-
tive Order 12114 requires the creation of
a lead agency whenever an action in-
volves more than one Federal agency.
In implementing section 3-3, EPA
shall, to the fullest extent possible, fol-
low the guidance for the selection of a
lead agency contained in 40 CFR 1501.5
of the CEQ regulations.

(b) Cooperating Agency. Under section
2-4(d) of the Executive Order, Federal
agencies with special expertise are en-
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couraged to provide appropriate re-
sources to the agency preparing envi-
ronmental documents in order to avoid
duplication of resources. In working
with a lead agency, EPA shall to the
fullest extent possible serve as a co-
operating agency in accordance with 40
CFR 1501.6. When other program com-
mitments preclude the degree of in-
volvement requested by the lead agen-
cy, the responsible EPA official shall
so inform the lead agency in writing.

§6.1006 Exemptions and consider-

ations.

Under section 2-5 (b) and (c) of the
Executive Order, Federal agencies may
provide for modifications in the con-
tents, timing and availability of docu-
ments or exemptions from certain re-
quirements for the environmental re-
view and assessment. The responsible
official, in consultation with the Direc-
tor, Office of Environmental Review
(OER), and the Director, Office of
International Activities (OlA), may ap-
prove modifications for situations de-
scribed in section 2-5(b). The respon-
sible official, in consultation with the
Director, OER and Director OIA, shall
obtain exemptions from the Adminis-
trator for situations described in sec-
tion 2-5(c). The Department of State
and the Council on Environmental
Quality shall be consulted as soon as
possible on the utilization of such ex-
emptions.

§6.1007

(a) Oversight. OER is responsible for
overseeing the implementation of these
procedures and shall consult with OIA
wherever appropriate. OlA shall be uti-
lized for making formal contacts with
the Department of State. OER shall as-
sist the responsible officials in carry-
ing out their responsibilities under
these procedures.

(b) Information exchange. OER with
the aid of OIA, shall assist the Depart-
ment of State and the Council on Envi-
ronmental Quality in developing the
informational exchange on environ-
mental review activities with foreign
nations.

(¢) Unidentified activities. The respon-
sible official shall consult with OER

Implementation.
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and OIA to establish the type of envi-
ronmental review or document appro-
priate for any new EPA activities or
requirements imposed upon EPA by
statute, international agreement or
other agreements.

APPENDIX A TO PART 6—STATEMENT OF
PROCEDURES ON FLOODPLAIN MAN-
AGEMENT AND WETLANDS PROTEC-
TION

Contents:

Section 1 General

Section 2 Purpose
Section 3 Policy

Section 4 Definitions
Section 5 Applicability
Section 6 Requirements
Section 7 Implementation

Section 1 General

a. Executive Order 11988 entitled ‘“‘Flood-
plain Management’ dated May 24, 1977, re-
quires Federal agencies to evaluate the po-
tential effects of actions it may take in a
floodplain to avoid adversely impacting
floodplains wherever possible, to ensure that
its planning programs and budget requests
reflect consideration of flood hazards and
floodplain management, including the res-
toration and preservation of such land areas
as natural undeveloped floodplains, and to
prescribe procedures to implement the poli-
cies and procedures of this Executive Order.
Guidance for implementation of the Execu-
tive Order has been provided by the U.S.
Water Resources Council in its Floodplain
Management Guidelines dated February 10,
1978 (see 40 FR 6030).

b. Executive Order 11990 entitled ‘‘Protec-
tion of Wetlands”’, dated May 24, 1977, re-
quires Federal agencies to take action to
avoid adversely impacting wetlands wher-
ever possible, to minimize wetlands destruc-
tion and to preserve the values of wetlands,
and to prescribe procedures to implement
the policies and procedures of this Executive
Order.

c. It is the intent of these Executive Orders
that, wherever possible, Federal agencies im-
plement the floodplains/wetlands require-
ments through existing procedures, such as
those internal procedures established to im-
plement the National Environmental Policy
Act (NEPA) and OMB A-95 review proce-
dures. In those instances where the environ-
mental impacts of a proposed action are not
significant enough to require an environ-
mental impact statement (EIS) pursuant to
section 102(2)(C) of NEPA, or where programs
are not subject to the requirements of
NEPA, alternative but equivalent floodplain/
wetlands evaluation and notice procedures
must be established.

Pt. 6, App. A

Section 2 Purpose

a. The purpose of this Statement of Proce-
dures is to set forth Agency policy and guid-
ance for carrying out the provisions of Exec-
utive Orders 11988 and 11990.

b. EPA program offices shall amend exist-
ing regulations and procedures to incor-
porate the policies and procedures set forth
in this Statement of Procedures.

c. To the extent possible, EPA shall accom-
modate the requirements of Executive Or-
ders 11988 and 11990 through the Agency
NEPA procedures contained in 40 CFR part 6.

Section 3 Policy

a. The Agency shall avoid wherever pos-
sible the long and short term impacts associ-
ated with the destruction of wetlands and
the occupancy and modification of
floodplains and wetlands, and avoid direct
and indirect support of floodplain and wet-
lands development wherever there is a prac-
ticable alternative.

b. The Agency shall incorporate floodplain
management goals and wetlands protection
considerations into its planning, regulatory,
and decisionmaking processes. It shall also
promote the preservation and restoration of
floodplains so that their natural and bene-
ficial values can be realized. To the extent
possible EPA shall:

(1) Reduce the hazard and risk of flood loss
and wherever it is possible to avoid direct or
indirect adverse impact on floodplains;

(2) Where there is no practical alternative
to locating in a floodplain, minimize the im-
pact of floods on human safety, health, and
welfare, as well as the natural environment;

(3) Restore and preserve natural and bene-
ficial values served by floodplains;

(4) Require the construction of EPA struc-
tures and facilities to be in accordance with
the standards and criteria, of the regulations
promulgated pursuant to the National Flood
Insurance Program;

(5) ldentify floodplains which require res-
toration and preservation and recommend
management programs necessary to protect
these floodplains and to include such consid-
erations as part of on-going planning pro-
grams; and

(6) Provide the public with early and con-
tinuing information concerning floodplain
management and with opportunities for par-
ticipating in decision making including the
(evaluation of) tradeoffs among competing
alternatives.

c. The Agency shall incorporate wetlands
protection considerations into its planning,
regulatory, and decisionmaking processes. It
shall minimize the destruction, loss, or deg-
radation of wetlands and preserve and en-
hance the natural and beneficial values of
wetlands. Agency activities shall continue to
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be carried out consistent with the Adminis-
trator’s Decision Statement No. 4 dated Feb-
ruary 21, 1973 entitled “EPA Policy to Pro-
tect the Nation’s Wetlands.””

Section 4 Definitions

a. Base Flood means that flood which has a
one percent chance of occurrence in any
given year (also known as a 100-year flood).
This term is used in the National Flood In-
surance Program (NFIP) to indicate the min-
imum level of flooding to be used by a com-
munity in its floodplain management regula-
tions.

b. Base Floodplain means the land area cov-
ered by a 100-year flood (one percent chance
floodplain). Also see definition of floodplain.

c. Flood or Flooding means a general and
temporary condition of partial or complete
inundation of normally dry land areas from
the overflow of inland and/or tidal waters,
and/or the unusual and rapid accumulation
or runoff of surface waters from any source,
or flooding from any other source.

d. Floodplain means the lowland and rel-
atively flat areas adjoining inland and coast-
al waters and other floodprone areas such as
offshore islands, including at a minimum,
that area subject to a one percent or greater
chance of flooding in any given year. The
base floodplain shall be used to designate the
100-year floodplain (one percent chance
floodplain). The critical action floodplain is
defined as the 500-year floodplain (0.2 percent
chance floodplain).

e. Floodproofing means modification of in-
dividual structures and facilities, their sites,
and their contents to protect against struc-
tural failure, to keep water out or to reduce
effects of water entry.

f. Minimize means to reduce to the smallest
possible amount or degree.

g. Practicable means capable of being done
within existing constraints. The test of what
is practicable depends upon the situation and
includes consideration of the pertinent fac-
tors such as environment, community wel-
fare, cost, or technology.

h. Preserve means to prevent modification
to the natural floodplain environment or to
maintain it as closely as possible to its natu-
ral state.

i. Restore means to re-establish a setting or
environment in which the natural functions
of the floodplain can again operate.

j. Wetlands means those areas that are in-
undated by surface or ground water with a
frequency sufficient to support and under
normal circumstances does or would support
a prevalence of vegetative or aquatic life
that requires saturated or seasonally satu-
rated soil conditions for growth and repro-
duction. Wetlands generally include swamps,
marshes, bogs, and similar areas such as
sloughs, potholes, wet meadows, river over-
flows, mud flats, and natural ponds.
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Section 5 Applicability

a. The Executive Orders apply to activities
of Federal agencies pertaining to (1) acquir-
ing, managing, and disposing of Federal
lands and facilities, (2) providing Federally
undertaken, financed, or assisted construc-
tion and improvements, and (3) conducting
Federal activities and programs affecting
land use, including but not limited to water
and related land resources planning, regulat-
ing, and licensing activities.

b. These procedures shall apply to EPA’s
programs as follows: (1) All Agency actions
involving construction of facilities or man-
agement of lands or property. This will re-
quire amendment of the EPA Facilities Man-
agement Manual (October 1973 and revisions
thereafter).

(2) AIll Agency actions where the NEPA
process applies. This would include the pro-
grams under sections 306/402 of the Clean
Water Act pertaining to new source permit-
ting and section 201 of the Clean Water Act
pertaining to wastewater treatment con-
struction grants.

(3) All agency actions where there is suffi-
cient independent statutory authority to
carry out the floodplain/wetlands procedures.

(4) In program areas where there is no EIS
requirement nor clear statutory authority
for EPA to require procedural implementa-
tion, EPA shall continue to provide leader-
ship and offer guidance so that the value of
floodplain management and wetlands protec-
tion can be understood and carried out to the
maximum extent practicable in these pro-
grams.

c. These procedures shall not apply to any
permitting or source review programs of
EPA once such authority has been trans-
ferred or delegated to a State. However, EPA
shall, to the extent possible, require States
to provide equivalent effort to assure sup-
port for the objectives of these procedures as
part of the State assumption process.

Section 6 Requirements

a. Floodplain/Wetlands review of proposed
Agency actions.

(1) Floodplain/Wetlands Determination— Be-
fore undertaking an Agency action, each pro-
gram office must determine whether or not
the action will be located in or affect a flood-
plain or wetlands. The Agency shall utilize
maps prepared by the Federal Insurance Ad-
ministration of the Federal Emergency Man-
agement Agency (Flood Insurance Rate Maps
or Flood Hazard Boundary Maps), Fish and
Wildlife Service (National Wetlands Inven-
tory Maps), and other appropriate agencies
to determine whether a proposed action is lo-
cated in or will likely affect a floodplain or
wetlands. If there is no floodplain/wetlands
impact identified, the action may proceed
without further consideration of the remain-
ing procedures set forth below.
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(2) Early Public Notice—When it is apparent
that a proposed or potential agency action is
likely to impact a floodplain or wetlands,
the public should be informed through appro-
priate public notice procedures.

(3) Floodplain/Wetlands Assessment—If the
Agency determines a proposed action is lo-
cated in or affects a floodplain or wetlands,
a floodplain/wetlands assessment shall be un-
dertaken. For those actions where an envi-
ronmental assessment (EA) or environ-
mental impact statement (EIS) is prepared
pursuant to 40 CFR part 6, the floodplain/
wetlands assessment shall be prepared con-
currently with these analyses and shall be
included in the EA or EIS. In all other cases,
a floodplain/wetlands assessment shall be pre-
pared. Assessments shall consist of a descrip-
tion of the proposed action, a discussion of
its effect on the floodplain/wetlands, and
shall also describe the alternatives consid-
ered.

(4) Public Review of Assessments—For pro-
posed actions impacting floodplain/wetlands
where an EA or EIS is prepared, the oppor-
tunity for public review will be provided
through the EIS provisions contained in 40
CFR parts 6, 25, or 35, where appropriate. In
other cases, an equivalent public notice of
the floodplain/wetlands assessment shall be
made consistent with the public involvement
requirements of the applicable program.

(5) Minimize, Restore or Preserve—If there is
no practicable alternative to locating in or
affecting the floodplain or wetlands, the
Agency shall act to minimize potential harm
to the floodplain or wetlands. The Agency
shall also act to restore and preserve the
natural and beneficial values of floodplains
and wetlands as part of the analysis of all al-
ternatives under consideration.

(6) Agency Decision—After consideration of
alternative actions, as they have been modi-
fied in the preceding analysis, the Agency
shall select the desired alternative. For all
Agency actions proposed to be in or affecting
a floodplain/wetlands, the Agency shall pro-
vide further public notice announcing this
decision. This decision shall be accompanied
by a Statement of Findings, not to exceed
three pages. This Statement shall include: (i)
The reasons why the proposed action must
be located in or affect the floodplain or wet-
lands; (ii) a description of significant facts
considered in making the decision to locate
in or affect the floodplain or wetlands in-
cluding alternative sites and actions; (iii) a
statement indicating whether the proposed
action conforms to applicable State or local
floodplain protection standards; (iv) a de-
scription of the steps taken to design or
modify the proposed action to minimize po-
tential harm to or within the floodplain or
wetlands; and (v) a statement indicating how
the proposed action affects the natural or
beneficial values of the floodplain or wet-
lands. If the provisions of 40 CFR part 6
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apply, the Statement of Findings may be in-
corporated in the final EIS or in the environ-
mental assessment. In other cases, notice
should be placed in the FEDERAL REGISTER or
other local medium and copies sent to Fed-
eral, State, and local agencies and other en-
tities which submitted comments or are oth-
erwise concerned with the floodplain/wet-
lands assessment. For floodplain actions sub-
ject to Office of Management and Budget
(OMB) Circular A-95, the Agency shall send
the Statement of Findings to State and
areawide A-95 clearinghouse in the geo-
graphic area affected. At least 15 working
days shall be allowed for public and inter-
agency review of the Statement of Findings.

(7) Authorizations/Appropriations—Any re-
quests for new authorizations or appropria-
tions transmitted to OMB shall include, a
floodplain/wetlands assessment and, for
floodplain impacting actions, a Statement of
Findings, if a proposed action will be located
in a floodplain or wetlands.

b. Lead agency concept. To the maximum
extent possible, the Agency shall relay on
the lead agency concept to carry out the pro-
visions set forth in section 6.a of this appen-
dix. Therefore, when EPA and another Fed-
eral agency have related actions, EPA shall
work with the other agency to identify
which agency shall take the lead in satisfy-
ing these procedural requirements and there-
by avoid duplication of efforts.

c. Additional floodplain management provi-
sions relating to Federal property and facilities.

(1) Construction Activities—EPA controlled
structures and facilities must be constructed
in accordance with existing criteria and
standards set forth under the NFIP and must
include mitigation of adverse impacts wher-
ever feasible. Deviation from these require-
ments may occur only to the extent NFIP
standards are demonstrated as inappropriate
for a given structure or facility.

(2) Flood Protection Measures—If newly con-
structed structures or facilities are to be lo-
cated in a floodplain, accepted floodproofing
and other flood protection measures shall be
undertaken. To achieve flood protection,
EPA shall, wherever practicable, elevate
structures above the base flood level rather
than filling land.

(3) Restoration and Preservation—As part of
any EPA plan or action, the potential for re-
storing and preserving floodplains and wet-
lands so that their natural and beneficial
values can be realized must be considered
and incorporated into the plan or action
wherever feasible.

(4) Property Used by Public—If property
used by the public has suffered damage or is
located in an identified flood hazard area,
EPA shall provide on structures, and other
places where appropriate, conspicuous indi-
cators of past and probable flood height to
enhance public knowledge of flood hazards.
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(5) Transfer of EPA Property—When prop-
erty in flood plains is proposed for lease,
easement, right-of-way, or disposal to non-
Federal public or private parties, EPA shall
reference in the conveyance those uses that
are restricted under Federal, State and local
floodplain regulations and attach other re-
strictions to uses of the property as may be
deemed appropriate. Notwithstanding, EPA
shall consider withholding such properties
from conveyance.

Section 7 Implementation

a. Pursuant to section 2, the EPA program
offices shall amend existing regulations, pro-
cedures, and guidance, as appropriate, to in-
corporate the policies and procedures set
forth in this Statement of Procedures. Such
amendments shall be made within six
months of the date of these Procedures.

b. The Office of External Affairs (OEA) is
responsible for the oversight of the imple-
mentation of this Statement of Procedures
and shall be given advanced opportunity to
review amendments to regulations, proce-
dures, and guidance. OEA shall coordinate
efforts with the program offices to develop
necessary manuals and more specialized sup-
plementary guidance to carry out this State-
ment of Procedures.

[44 FR 64177, Nov. 6, 1976, as amended at 50
FR 26323, June 25, 1985]
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ASSISTANCE FROM THE ENVI-
RONMENTAL PROTECTION
AGENCY
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Sec.
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Applicability.
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Subpart B—Discrimination Prohibited on
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7.35 Specific prohibitions.
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the Basis of Handicap

7.45 General prohibition.

7.50 Specific prohibitions against discrimi-
nation.

7.55 Separate or different programs.

7.60 Prohibitions and requirements relating
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7.65 Accessibility.
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7.75 Transition plan.

Subpart D—Requirements for Applicants
and Recipients

7.80 Applicants.
7.85 Recipients.
7.90 Grievance procedures.
7.95 Notice of nondiscrimination.
7.100 Intimidation and retaliation prohib-
ited.
Subpart E—Agency Compliance
Procedures
7.105 General policy.
7.110 Preaward compliance.
7.115 Postaward compliance.
7.120 Complaint investigations.
7.125 Coordination with other agencies.
7.130 Actions available to EPA to obtain

compliance.
7.135 Procedure for regaining eligibility.
APPENDIX A TO PART 7—EPA ASSISTANCE
PROGRAMS AS LISTED IN THE ‘“CATALOG OF
FEDERAL DOMESTIC ASSISTANCE”

AUTHORITY: 42 U.S.C. 2000d to 2000d-4; 29
U.S.C. 794; 33 U.S.C. 1251 nt.

SOURCE: 49 FR 1659, Jan. 12, 1984, unless
otherwise noted.

Subpart A—General

§7.10 Purpose of this part.

This part implements: Title VI of the
Civil Rights Act of 1964, as amended;
section 504 of the Rehabilitation Act of
1973, as amended; and section 13 of the
Federal Water Pollution Control Act
Amendments of 1972, Public Law 92-500,
(collectively, the Acts).

§7.15 Applicability.

This part applies to all applicants
for, and recipients of, EPA assistance
in the operation of programs or activi-
ties receiving such assistance begin-
ning February 13, 1984. New construc-
tion (§7.70) for which design was initi-
ated prior to February 13, 1984, shall
comply with the accessibility require-
ments in the Department of Health,
Education and Welfare (now the De-
partment of Health and Human Serv-
ices) nondiscrimination regulation, 45
CFR 84.23, issued June 3, 1977, or with
equivalent standards that ensure the
facility is readily accessible to and us-
able by handicapped persons. Such as-
sistance includes but is not limited to
that which is listed in the Catalogue of
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