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Environmental Protection Agency § 40.145–3

the subject of public participation con-
sistent with part 249 of this chapter.

[42 FR 56057, Oct. 20, 1977]

§ 40.145–2 Federal Water Pollution
Control Act.

(a) No person in the United States
shall on the ground of sex be excluded
from participation in, be denied the
benefits of, or be subjected to discrimi-
nation under any program or activity
receiving assistance under the Act.

(b) Grants under section 107 are
awarded subject to the conditions—(1)
that the State shall acquire any land
or interests therein necessary for such
project to assure the elimination or
control of acid or other mine water pol-
lution; and (2) that the State shall pro-
vide legal and practical protection to
the project area to insure against any
activities which will cause future acid
or other mine water pollution.

§ 40.145–3 Projects involving construc-
tion.

Research and demonstration grants
for projects involving construction
shall be subject to the following condi-
tions:

(a) The applicant will demonstrate to
the satisfaction of the grants officer
that he has or will have a fee simple or
such other estate or interest in the site
of the project, and rights of access, as
the grants officer finds sufficient to as-
sure undisturbed use and possession for
the purpose of construction and oper-
ation for the estimated life of the
project; and in the case of projects
serving more than one municipality,
that the participating communities
have such interests or rights as the
grants officer finds sufficient to assure
their undisturbed utilization of the
project for the estimated life of the
project.

(b) Invitations for bids or requests for
proposals shall be based upon a clear
and accurate description of the tech-
nical requirements for the material,
product, or service to be procured.
Such description shall not, in competi-
tive procurements, contain features
which unduly restrict competition.
‘‘Brand name or equal’’ description
may be used as a means to define the
performance or other salient require-
ments of a procurement, and when so

used the specific features of the named
brand which must be met by offerors
should be clearly specified.

(c) Positive efforts shall be made by
the grantees to utilize small business
and minority-owned business sources of
supplies and services.

(d) Subagreements for construction
work may be negotiated when advertis-
ing for competitive bids is not feasible;
however, the grantee must adequately
demonstrate its need to contract with
a single or sole source. All such sub-
agreements are subject to prior ap-
proval by the grants officer.

(e) Construction work will be per-
formed by the fixed-price (lump sum)
or fixed-rate (unit price) method, or a
combination of these two methods, un-
less the grants officer gives advance
written approval to use some other
method of contracting. The cost-plus-a-
percentage-of-cost method of contract-
ing shall not be used. Adequate meth-
ods of advertising for and obtaining
competitive sealed bids will be em-
ployed prior to award of the construc-
tion contract. The award of the con-
tract will be made to the responsible
bidder submitting the lowest respon-
sive bid, which shall be determined
without regard to State or local law
whereby preference is given on factors
other than the specification require-
ments and the amount of bid. The
grantee must promptly transmit to the
grants officer copies of bid protests, de-
cisions on such protests, and related
correspondence. The grants officer will
cause appropriate review of grantee
procurement methods to be made.

(f) On construction contracts exceed-
ing $100,000, each bidder must furnish a
bid guarantee equivalent to 5 percent
of the bid price. In addition, the con-
tractor awarded the contract must fur-
nish performance and payment bonds,
each of which shall be in an amount
not less than 100 percent of the con-
tract price. Construction contracts less
than $100,000 shall follow the State or
local requirements relating to bid
guarantees, performance bonds, and
payment bonds.

(g) The construction of the project,
including the letting of contracts in
connection therewith, shall conform to
the applicable requirements of State,
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