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must be filed with the Hearing Clerk of
the Agency. Filing is considered timely
if mailed, as determined by the post-
mark, to the Hearing Clerk within the
time allowed by this section and
§ 92.513(b). If filing is to be accom-
plished by mailing, the documents
must be sent to the address set forth in
the notice of public hearing referred to
in paragraph (d)(4) of this section.

(2) To the maximum extent possible,
testimony will be presented in written
form. Copies of written testimony will
be served upon all parties as soon as
practicable prior to the start of the
hearing. A certificate of service will be
provided on or accompany each docu-
ment or paper filed with the Hearing
Clerk. Documents to be served upon
the Director of the Engine Programs
and Compliance Division must be sent
by registered mail to: Director, Engine
Programs and Compliance Division
6403–J, U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460. Service by registered mail is
complete upon mailing.

(f) Computation of time. (1) In comput-
ing any period of time prescribed or al-
lowed by this section, except as other-
wise provided, the day of the act or
event from which the designated period
of time begins to run is not included.
Saturdays, Sundays, and federal legal
holidays are included in computing the
period allowed for the filing of any doc-
ument or paper, except that when the
period expires on a Saturday, Sunday,
or federal legal holiday, the period is
extended to include the next following
business day.

(2) A prescribed period of time within
which a party is required or permitted
to do an act is computed from the time
of service, except that when service is
accomplished by mail, three days will
be added to the prescribed period.

(g) Consolidation. The Administrator
or the Presiding Officer in his or her
discretion may consolidate two or
more proceedings to be held under this
section for the purpose of resolving one
or more issues whenever it appears
that consolidation will expedite or sim-
plify consideration of these issues. Con-
solidation does not affect the right of
any party to raise issues that could
have been raised if consolidation had
not occurred.

(h) Hearing date. To the extent pos-
sible hearings under § 92.513 will be
scheduled to commence within 14 days
of receipt of the request for a hearing.

§ 92.515 Hearing procedures.

The procedures provided in § 86.1014–
84(i) through (s) of this chapter apply
for hearings requested pursuant to
§ 92.513 regarding suspension, revoca-
tion, or voiding of a certificate of con-
formity.

§ 92.516 Appeal of hearing decision.

The procedures provided in § 86.1014–
84(t) through (aa) of this chapter apply
for appeals filed with respect to hear-
ings held pursuant to § 92.515.

§ 92.517 Treatment of confidential in-
formation.

Except for information required by
§ 92.508(e)(2) and quarterly emission
test results described in § 92.508(e), in-
formation submitted pursuant to this
subpart shall be made available to the
public by EPA notwithstanding any
claim of confidentiality made by the
submitter. The provisions for treat-
ment of confidential information de-
scribed in § 92.4 apply to the informa-
tion required by § 92.508(e)(2) and all
other information submitted pursuant
to this subpart.

Subpart G—In-Use Testing
Program

§ 92.601 Applicability.

The requirements of this subpart are
applicable to all manufacturers and re-
manufacturers of locomotives subject
to the provisions of subpart A of this
part, including all locomotives powered
by any locomotive engines subject to
the provisions of subpart A of this part.

§ 92.602 Definitions.

Except as otherwise provided, the
definitions in subpart A of this part
apply to this subpart.

§ 92.603 General provisions.

(a) EPA shall annually identify en-
gine families and configurations within
families on which the manufacturer or
remanufacturer must conduct in-use
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emissions testing pursuant to the re-
quirements of this section.

(1) Manufacturers and remanufactur-
ers shall test one locomotive engine
family each year for which it has re-
ceived a certificate of conformity from
EPA. Where a manufacturer holds cer-
tificates of conformity for both freshly
manufactured and remanufactured lo-
comotive engine families, the Adminis-
trator may require the manufacturer
to test one freshly manufactured en-
gine family and one remanufactured
engine family. The Administrator may
require a manufacturer or remanufac-
turer to test additional engine families
if he/she has reason to believe that lo-
comotives in an engine family do not
comply with emission standards in use.

(2) For engine families of less than 10
locomotives per year, no in-use testing
will be required, unless the Adminis-
trator has reason to believe that those
engine families are not complying with
the applicable emission standards in
use.

(b) Locomotive manufacturers or re-
manufacturers shall perform emission
testing of a sample of in-use loco-
motives from an engine family, as
specified in § 92.605. Manufacturers or
remanufacturers shall submit data
from this in-use testing to EPA. EPA
will use these data, and any other data
available to EPA, to determine the
compliance status of classes of loco-
motives, including for purposes of sub-
part H of this part, and whether reme-
dial action is appropriate.

§ 92.604 In-use test procedure.
(a) Testing conducted under this sub-

part shall be conducted on locomotives;
testing under this subpart shall not be
conducted using an engine that is not
installed in a locomotive at the time of
testing.

(b) Locomotives tested under this
subpart shall be tested using the loco-
motive test procedures outlined in sub-
part B of this part, except as provided
in this section.

(c) The test procedures used for in-
use testing shall be consistent with the
test procedures used for certification,
except for cases in which certification
testing was not conducted with loco-
motive, but with a development engine,
or other engine. In such cases, the Ad-

ministrator shall require deviations
from the certification test procedures
as appropriate, including requiring
that the test be conducted on a loco-
motive. The Administrator may allow
or require other alternate procedures,
with advance approval. For all testing
conducted under this subpart, emission
rates shall be calculated in accordance
with the provisions of subpart B of this
part that apply to locomotive testing.

(d) Any adjustable locomotive or lo-
comotive engine parameter must be set
to values or positions that are within
the range specified in the certificate of
conformity. If so directed by the Ad-
ministrator, the manufacturer or re-
manufacturer will set these parameters
to values specified by the Adminis-
trator.

(e) The Administrator may waive
portions or requirements of the appli-
cable test procedure, if any, that are
not necessary to determine in-use com-
pliance.

§ 92.605 General testing requirements.
(a) Number of locomotives to be tested.

The manufacturer or remanufacturer
shall test in-use locomotives, from an
engine family selected by EPA, which
have accumulated between one-half
and three-quarters of the engine fami-
ly’s useful life. The number of loco-
motives to be tested by a manufacturer
or remanufacturer will be determined
by the following method:

(1) A minimum of 2 locomotives per
engine family per year for each engine
family that reaches the minimum age
specified above provided that no loco-
motive tested fails to meet any appli-
cable standard. For each failing loco-
motive, two more locomotives shall be
tested until the total number of loco-
motives tested equals 10, except as pro-
vided in paragraph (a)(2) of this sec-
tion.

(2) If an engine family has not
changed from one year to the next and
has certified using carry over emission
data and has been previously tested
under paragraph (a)(1) of this section
(and EPA has not ordered or begun to
negotiate remedial action of that fam-
ily), then only one locomotive per en-
gine family per year must be tested. If
such locomotive fails to meet applica-
ble standards for any pollutant, testing
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for that engine family must be con-
ducted as outlined under paragraph
(a)(1) of this section.

(b) At the discretion of the Adminis-
trator, a locomotive or locomotive en-
gine manufacturer or remanufacturer
may test more locomotives than the
minima described above or may con-
cede failure before locomotive number
10.

(c) The Administrator will consider
failure rates, average emission levels
and the existence of any defects among
other factors in determining whether
to pursue remedial action. The Admin-
istrator may order a recall pursuant to
subpart H of this part before testing
reaches the tenth locomotive.

(d) Collection of in-use locomotives. The
locomotive manufacturer or remanu-
facturer shall procure in-use loco-
motives which have been operated for
between one-half and three-quarters of
the locomotive’s useful life for testing
under this subpart. The manufacturer
or remanufacturer shall complete test-
ing required by this section for any en-
gine family before useful life of the lo-
comotives in the engine family passes.

§ 92.606 Maintenance, procurement
and testing of in-use locomotives.

(a) A test locomotive must have a
maintenance history that is represent-
ative of actual in-use conditions, and
identical or equivalent to the manufac-
turer’s or remanufacturer’s rec-
ommended emission-related mainte-
nance requirements.

(1) In procuring in-use locomotives
for in-use testing, a manufacturer or
remanufacturer shall question the end
users regarding the accumulated usage,
maintenance, operating conditions, and
storage of the test locomotives.

(2) The selection of test locomotives
is made by the manufacturer or re-
manufacturer, and is subject to EPA
approval. Information used by the
manufacturer or remanufacturer to
procure locomotives for in-use testing
shall be maintained as required in
§ 92.215.

(b) The manufacturer or remanufac-
turer may perform minimal set-to-spec
maintenance on a test locomotive prior
to conducting in-use testing. Mainte-
nance may include only that which is
listed in the owner’s instructions for

locomotives with the amount of service
and age of the acquired test loco-
motive. Documentation of all mainte-
nance and adjustments shall be main-
tained and retained.

(c) Results of one valid emission test
using the test procedure outlined in
subpart B of this part is required for
each in-use locomotive.

(d) If in-use testing results show that
an in-use locomotive fails to comply
with any applicable emission stand-
ards, the manufacturer or remanufac-
turer shall determine the reason for
noncompliance. The manufacturer or
remanufacturer must report all deter-
minations for noncompliance in its
quarterly in-use test result report pur-
suant to § 92.607(a)(11).

EFFECTIVE DATE NOTE: At 63 FR 19066, Apr.
16, 1998, § 92.606 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§ 92.607 In-use test program reporting
requirements.

(a) The manufacturer or remanufac-
turer shall submit to the Adminis-
trator within three (3) months of com-
pletion of testing all emission testing
results generated from the in-use test-
ing program. The following informa-
tion must be reported for each loco-
motive tested:

(1) Engine family, and configuration;
(2) Locomotive and engine models;
(3) Locomotive and engine serial

numbers;
(4) Date of manufacture and/or re-

manufacture(s), as applicable;
(5) Megawatt-hours of use (or miles,

as applicable);
(6) Date and time of each test at-

tempt;
(7) Results (if any) of each test at-

tempt;
(8) Results of all emission testing;
(9) Summary of all maintenance and/

or adjustments performed;
(10) Summary of all modifications

and/or repairs;
(11) Determinations of noncompli-

ance; and
(12) The following signed statement

and endorsement by an authorized rep-
resentative of the manufacturer or re-
manufacturer:
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This report is submitted pursuant to Sec-
tions 213 and 208 of the Clean Air Act. This
in-use testing program was conducted in
complete conformance with all applicable
regulations under 40 CFR part 92. All data
and information reported herein is, to the
best of (Company Name) knowledge, true and
accurate. I am aware of the penalties associ-
ated with violations of the Clean Air Act and
the regulations thereunder. (Authorized
Company Representative.)

(b) The manufacturer or remanufac-
turer shall report to the Administrator
within three (3) months of completion
of testing the following information for
each engine family tested:

(1) The serial numbers of all loco-
motive that were excluded from the
test sample because they did not meet
the maintenance requirements of
§ 92.606;

(2) The owner of each locomotive
identified in paragraph (b)(1) of this
section (or other entity responsible for
the maintenance of the locomotive);
and

(3) The specific reasons why the loco-
motives were excluded from the test
sample.

(c) The manufacturer or remanufac-
turer must submit, via floppy disk, the
information outlined in paragraphs (a)
and (b) of this section using a pre-ap-
proved information heading. The Ad-
ministrator may exempt manufactur-
ers or remanufacturers from this re-
quirement upon written request with
supporting justification.

(d) All testing reports and requests
for approvals made under this subpart
shall be addressed to: Group Manager,
Engine Compliance Programs Group,
Engine Programs and Compliance Divi-
sion, U.S. Environmental Protection
Agency, 6403–J, 401 M Street SW.,
Washington, DC 20460.

Subpart H—Recall Regulations

§ 92.701 Applicability.
The requirements of subpart H of this

part are applicable to all manufactur-
ers and remanufacturers of locomotives
and locomotive engines subject to the
provisions of subpart A of this part.

§ 92.702 Definitions.
The definitions of subpart A of this

part apply to this subpart.

§ 92.703 Voluntary emissions recall.
(a) Prior to an EPA ordered recall, a

manufacturer or remanufacturer may
perform (without petition) a voluntary
emissions recall pursuant to regula-
tions in subpart E of this part. Such
manufacturer or remanufacturer is
subject to the reporting requirements
in subpart E of this part.

(b) If a determination of nonconform-
ity with the requirements of section
213 of the Act is made (i.e. if EPA or-
ders a recall under the provisions of
section 207(c)), the manufacturer(s) or
remanufacturer(s) will not have the op-
tion of an alternate remedial action
and an actual recall would be required.

§ 92.704 Notice to manufacturer or re-
manufacturer of nonconformity;
submission of remedial plan.

(a) The manufacturer or remanufac-
turer will be notified whenever the Ad-
ministrator has determined that a sub-
stantial number of a class or category
of locomotives or locomotive engines
produced by that manufacturer or re-
manufacturer, although properly main-
tained and used, do not conform to the
regulations prescribed under the Act in
effect during, and applicable to the
model year of such locomotives or lo-
comotive engines. The notification will
include a description of each class or
category of locomotives or locomotive
engines encompassed by the determina-
tion of nonconformity, will give the
factual basis for the determination of
nonconformity (except information
previously provided the manufacturer
or remanufacturer by the Agency), and
will designate a date, no sooner than 45
days from the date of receipt of such
notification, by which the manufac-
turer or remanufacturer shall have
submitted a plan to remedy the non-
conformity.

(b) Unless a hearing is requested pur-
suant to § 92.709, the remedial plan
shall be submitted to the Adminis-
trator within the time limit specified
in the Administrator’s notification,
provided that the Administrator may
grant a manufacturer or remanufac-
turer an extension upon good cause
shown.

(c) If a manufacturer or remanufac-
turer requests a public hearing pursu-
ant to § 92.709, unless as a result of such
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