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as a condition for obtaining a variance
or an exemption from NPDWRs must
meet the following requirements:

(1) It is the responsibility of the pub-
lic water system to operate and main-
tain the point-of-use and/or point-of-
entry treatment system.

(2) Before point-of-use or point-of-
entry devices are installed, the public
water system must obtain the approval
of a monitoring plan which ensures
that the devices provide health protec-
tion equivalent to that provided by
central water treatment.

(3) The public water system must
apply effective technology under a
State-approved plan. The micro-
biological safety of the water must be
maintained at all times.

(4) The State must require adequate
certification of performance, field test-
ing, and, if not included in the certifi-
cation process, a rigorous engineering
design review of the point-of-use and/or
point-of-entry devices.

(5) The design and application of the
point-of-use and/or point-of-entry de-
vices must consider the potential for
increasing concentrations of hetero-
trophic bacteria in water treated with
activated carbon. It may be necessary
to use frequent backwashing, post-con-
tactor disinfection, and Heterotrophic
Plate Count monitoring to ensure that
the microbiological safety of the water
is not compromised.

(6) The State must be assured that
buildings connected to the system have
sufficient point-of-use or point-of-entry
devices that are properly installed,
maintained, and monitored such that
all consumers will be protected.

(7) In requiring the use of a point-of-
entry device as a condition for grant-
ing an exemption from the treatment
requirements for lead and copper under
§§ 141.83 or 141.84, the State must be as-
sured that use of the device will not
cause increased corrosion of lead and
copper bearing materials located be-
tween the device and the tap that could
increase contaminant levels at the tap.

[56 FR 3596, Jan. 30, 1991, as amended at 56
FR 26563, June 7, 1991; 57 FR 31848, July 17,
1992; 59 FR 33864, June 30, 1994; 59 FR 34325,
July 1, 1994]

§ 142.63 Variances and exemptions
from the maximum contaminant
level for total coliforms.

(a) No variances or exemptions from
the maximum contaminant level in
§ 141.63 of this chapter are permitted.

(b) EPA has stayed the effective date
of this section relating to the total
coliform MCL of § 141.63(a) of this chap-
ter for systems that demonstrate to
the State that the violation of the
total coliform MCL is due to a persist-
ent growth of total coliforms in the
distribution system rather than fecal
or pathogenic contamination, a treat-
ment lapse or deficiency, or a problem
in the operation or maintenance of the
distribution system.

[54 FR 27568, June 29, 1989, as amended at 56
FR 1557, Jan. 15, 1991]

§ 142.64 Variances and exemptions
from the requirements of part 141,
subpart H—Filtration and Disinfec-
tion.

(a) No variances from the require-
ments in part 141, subpart H are per-
mitted.

(b) No exemptions from the require-
ments in § 141.72 (a)(3) and (b)(2) to pro-
vide disinfection are permitted.

[54 FR 27540, June 29, 1989]

Subpart H—Indian Tribes

SOURCE: 53 FR 37411, Sept. 26, 1988, unless
otherwise noted.

§ 142.72 Requirements for Tribal eligi-
bility.

The Administrator is authorized to
treat an Indian Tribe as eligible to
apply for primary enforcement respon-
sibility for the Public Water System
Program if it meets the following cri-
teria:

(a) The Indian Tribe is recognized by
the Secretary of the Interior.

(b) The Indian Tribe has a tribal gov-
erning body which is currently ‘‘carry-
ing out substantial governmental du-
ties and powers’’ over a defined area,
(i.e., is currently performing govern-
mental functions to promote the
health, safety, and welfare of the af-
fected population within a defined geo-
graphic area).
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(c) The Indian Tribe demonstrates
that the functions to be performed in
regulating the public water systems
that the applicant intends to regulate
are within the area of the Indian Tribal
government’s jurisdiction.

(d) The Indian Tribe is reasonably ex-
pected to be capable, in the Adminis-
trator’s judgment, of administering (in
a manner consistent with the terms
and purposes of the Act and all applica-
ble regulations) an effective Public
Water System program.

[53 FR 37411, Sept. 26, 1988, as amended at 59
FR 64344, Dec. 14, 1994]

§ 142.76 Request by an Indian Tribe
for a determination of eligibility.

An Indian Tribe may apply to the Ad-
ministrator for a determination that it
meets the criteria of section 1451 of the
Act. The application shall be concise
and describe how the Indian Tribe will
meet each of the requirements of
§ 142.72. The application shall consist of
the following information:

(a) A statement that the Tribe is rec-
ognized by the Secretary of the Inte-
rior.

(b) A descriptive statement dem-
onstrating that the Tribal governing
body is currently carrying out substan-
tial governmental duties and powers
over a defined area. The statement
should:

(1) Describe the form of the Tribal
government;

(2) Describe the types of govern-
mental functions currently performed
by the Tribal governing body such as,
but not limited to, the exercise of po-
lice powers affecting (or relating to)
the health, safety, and welfare of the
affected population; taxation; and the
exercise of the power of eminent do-
main; and

(3) Identify the sources of the Tribal
government’s authority to carry out
the governmental functions currently
being performed.

(c) A map or legal description of the
area over which the Indian Tribe as-
serts jurisdiction; a statement by the
Tribal Attorney General (or equivalent
official) which describes the basis for
the Tribe’s jurisdictional assertion (in-
cluding the nature or subject matter of
the asserted jurisdiction); a copy of
those documents such as Tribal con-

stitutions, by-laws, charters, executive
orders, codes, ordinances, and/or reso-
lutions which the Tribe believes are
relevant to its assertions regarding ju-
risdiction; and a description of the lo-
cations of the public water systems the
Tribe proposes to regulate.

(d) A narrative statement describing
the capability of the Indian Tribe to
administer an effective Public Water
System program. The narrative state-
ment should include:

(1) A description of the Indian Tribe’s
previous management experience
which may include, the administration
of programs and services authorized by
the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450
et seq.), the Indian Mineral Develop-
ment Act (25 U.S.C. 2101 et seq.), or the
Indian Sanitation Facilities Construc-
tion Activity Act (42 U.S.C. 2004a).

(2) A list of existing environmental
or public health programs adminis-
tered by the Tribal governing body and
a copy of related Tribal laws, regula-
tions and policies.

(3) A description of the Indian Tribe’s
accounting and procurement systems.

(4) A description of the entity (or en-
tities) which exercise the executive,
legislative, and judicial functions of
the Tribal government.

(5) A description of the existing, or
proposed, agency of the Indian Tribe
which will assume primary enforce-
ment responsibility, including a de-
scription of the relationship between
owners/operators of the public water
systems and the agency.

(6) A description of the technical and
administrative capabilities of the staff
to administer and manage an effective
Public Water System Program or a
plan which proposes how the Tribe will
acquire additional administrative and/
or technical expertise. The plan must
address how the Tribe will obtain the
funds to acquire the additional admin-
istrative and technical expertise.

(e) The Administrator may, in his
discretion, request further documenta-
tion necessary to support a Tribe’s eli-
gibility.

(f) If the Administrator has pre-
viously determined that a Tribe has
met the prerequisites that make it eli-
gible to assume a role similar to that
of a state as provided by statute under
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the Safe Drinking Water Act, the Clean
Water Act, or the Clean Air Act, then
that Tribe need provide only that in-
formation unique to the Public Water
System program (paragraphs (c), (d)(5)
and (6) of this section).

[53 FR 37411, Sept. 26, 1988, as amended at 59
FR 64344, Dec. 14, 1994]

§ 142.78 Procedure for processing an
Indian Tribe’s application.

(a) The Administrator shall process a
completed application of an Indian
Tribe in a timely manner. He shall
promptly notify the Indian Tribe of re-
ceipt of the application.

(b) A tribe that meets the require-
ments of § 142.72 is eligible to apply for
development grants and primary en-
forcement responsibility for a Public
Water System Program and associated
funding under section 1443(a) of the Act
and for primary enforcement respon-
sibility for public water systems under
section 1413 of the Act.

[53 FR 37411 Sept. 26, 1988, as amended at 59
FR 64345, Dec. 14, 1994]

Subpart I—Administrator’s Review
of State Decisions that Imple-
ment Criteria Under Which Fil-
tration Is Required

SOURCE: 54 FR 27540, June 29, 1989, unless
otherwise noted.

§ 142.80 Review procedures.
(a) The Administrator may initiate a

comprehensive review of the decisions
made by States with primary enforce-
ment responsibility to determine, in
accordance with § 141.71 of this chapter,
if public water systems using surface
water sources must provide filtration
treatment. The Administrator shall
complete this review within one year of
its initiation and shall schedule subse-
quent reviews as (s)he deems necessary.

(b) EPA shall publish notice of a pro-
posed review in the FEDERAL REGISTER.
Such notice must:

(1) Provide information regarding the
location of data and other information
pertaining to the review to be con-
ducted and other information including
new scientific matter bearing on the
application of the criteria for avoiding
filtration; and

(2) Advise the public of the oppor-
tunity to submit comments.

(c) Upon completion of any such re-
view, the Administrator shall notify
each State affected by the results of
the review and shall make the results
available to the public.

§ 142.81 Notice to the State.

(a) If the Administrator finds
through periodic review or other avail-
able information that a State (1) has
abused its discretion in applying the
criteria for avoiding filtration under
§ 141.71 of this chapter in determining
that a system does not have to provide
filtration treatment, or (2) has failed to
prescribe compliance schedules for
those systems which must provide fil-
tration in accordance with section
1412(b)(7)(C)(ii) of the Act, (s)he shall
notify the State of these findings. Such
notice shall:

(1) Identify each public water system
for which the Administrator finds the
State has abused its discretion;

(2) Specify the reasons for the find-
ing;

(3) As appropriate, propose that the
criteria of § 141.71 of this chapter be ap-
plied properly to determine the need
for a public water system to provide
filtration treatment or propose a re-
vised schedule for compliance by the
public water system with the filtration
treatment requirements;

(b) The Administrator shall also no-
tify the State that a public hearing is
to be held on the provisions of the no-
tice required by paragraph (a) of this
section. Such notice shall specify the
time and location of the hearing. If,
upon notification of a finding by the
Administrator that the State has
abused its discretion under § 141.71 of
this chapter, the State takes corrective
action satisfactory to the Adminis-
trator, the Administrator may rescind
the notice to the State of a public
hearing.

(c) The Administrator shall publish
notice of the public hearing in the FED-
ERAL REGISTER and in a newspaper of
general circulation in the involved
State, including a summary of the find-
ings made pursuant to paragraph (a) of
this section, a statement of the time
and location for the hearing, and the
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