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natural resource damage assessments
located at 43 CFR part 11.

(2) Upon notification or discovery of
injury to, destruction of, loss of, or loss
of use of, natural resources, or the po-
tential for such, resulting from a dis-
charge of oil occurring after August 18,
1990, the trustees, pursuant to section
1006 of the OPA, are to take the follow-
ing actions:

(i) In accordance with OPA section
1006(c), determine the need for assess-
ment of natural resource damages, col-
lect data necessary for a potential
damage assessment, and, where appro-
priate, assess damages to natural re-
sources under their trusteeship; and

(ii) As appropriate, and subject to the
public participation requirements of
OPA section 1006(c), develop and imple-
ment a plan for the restoration, reha-
bilitation, replacement, or acquisition
of the equivalent, of the natural re-
sources under their trusteeship;

(3)(i) The trustees, consistent with
procedures specified in the Fish and
Wildlife and Sensitive Environments
Plan Annex to the Area Contingency
Plan, shall provide timely advice on
recommended actions concerning
trustee resources that are potentially
affected by a discharge of oil. This may
include providing assistance to the
OSC in identifying/recommending pre-
approved response techniques and in
predesignating shoreline types and
areas in ACPs.

(ii) The trustees shall assure,
through the lead administrative trust-
ee, that the OSC is informed of their
activities regarding natural resource
damage assessment that may affect re-
sponse operations in order to assure co-
ordination and minimize any inter-
ference with such operations. The
trustees shall assure, through the lead
administrative trustee, that all data
from the natural resource damage as-
sessment activities that may support
more effective operational decisions
are provided in a timely manner to the
OSC.

(iii) When circumstances permit, the
OSC shall share the use of federal re-
sponse resources (including but not
limited to aircraft, vessels, and booms
to contain and remove discharged oil)
with the trustees, providing trustee ac-
tivities do not interfere with response

actions. The lead administrative trust-
ee facilitates effective and efficient
communication between the OSC and
the other trustees during response op-
erations and is responsible for applying
to the OSC for non-monetary federal
response resources on behalf of all
trustees. The lead administrative
trustee is also responsible for applying
to the NPFC for funding for initiation
of damage assessment for injuries to
natural resources.

(d) The authority of federal trustees
includes, but is not limited to the fol-
lowing actions:

(1) Requesting that the Attorney
General seek compensation from the
responsible parties for the damages as-
sessed and for the costs of an assess-
ment and of restoration planning; and

(2) Participating in negotiations be-
tween the United States and poten-
tially responsible parties to obtain
PRP-financed or PRP-conducted as-
sessments and restorations for injured
resources or protection for threatened
resources and to agree to covenants
not to sue, where appropriate.

(3) Requiring, in consultation with
the lead agency, any person to comply
with the requirements of CERCLA sec-
tion 104(e) regarding information gath-
ering and access.

(4) Initiating damage assessments, as
provided in OPA section 6002.

(e) Actions which may be taken by
any trustee pursuant to section 107(f)
of CERCLA, section 311(f)(5) of the
CWA, or section 1006 of the OPA in-
clude, but are not limited to, any of
the following:

(1) Requesting that an authorized
agency issue an administrative order
or pursue injunctive relief against the
parties responsible for the discharge or
release; or

(2) Requesting that the lead agency
remove, or arrange for the removal of,
or provide for remedial action with re-
spect to, any oil or hazardous sub-
stances from a contaminated medium
pursuant to section 104 of CERCLA or
section 311 of CWA.

Subpart H—Participation by Other
Persons

SOURCE: 59 FR 47452, Sept. 15, 1994, unless
otherwise noted.
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§ 300.700 Activities by other persons.
(a) General. Except as provided (e.g.,

in CWA section 311(c)), any person may
undertake a response action to reduce
or eliminate a release of a hazardous
substance, pollutant, or contaminant.

(b) Summary of CERCLA authorities.
The mechanisms available to recover
the costs of response actions under
CERCLA are, in summary:

(1) Section 107(a), wherein any person
may receive a court award of his or her
response costs, plus interest, from the
party or parties found to be liable;

(2) Section 111(a)(2), wherein a pri-
vate party, a PRP pursuant to a settle-
ment agreement, or certain foreign en-
tities may file a claim against the
Fund for reimbursement of response
costs;

(3) Section 106(b), wherein any person
who has complied with a section 106(a)
order may petition the Fund for reim-
bursement of reasonable costs, plus in-
terest; and

(4) Section 123, wherein a general
purpose unit of local government may
apply to the Fund under 40 CFR part
310 for reimbursement of the costs of
temporary emergency measures that
are necessary to prevent or mitigate
injury to human health or the environ-
ment associated with a release.

(c) Section 107(a) cost recovery actions.
(1) Responsible parties shall be liable
for all response costs incurred by the
United States government or a state or
an Indian tribe not inconsistent with
the NCP.

(2) Responsible parties shall be liable
for necessary costs of response actions
to releases of hazardous substances in-
curred by any other person consistent
with the NCP.

(3) For the purpose of cost recovery
under section 107(a)(4)(B) of CERCLA:

(i) A private party response action
will be considered ‘‘consistent with the
NCP’’ if the action, when evaluated as
a whole, is in substantial compliance
with the applicable requirements in
paragraphs (5) and (6) of this section,
and results in a CERCLA-quality clean-
up; and

(ii) Any response action carried out
in compliance with the terms of an
order issued by EPA pursuant to sec-
tion 106 of CERCLA, or a consent de-
cree entered into pursuant to section

122 of CERCLA, will be considered
‘‘consistent with the NCP.’’

(4) Actions under § 300.700(c)(1) will
not be considered ‘‘inconsistent with
the NCP,’’ and actions under
§ 300.700(c)(2) will not be considered not
‘‘consistent with the NCP,’’ based on
immaterial or insubstantial deviations
from the provisions of 40 CFR part 300.

(5) The following provisions of this
part are potentially applicable to pri-
vate party response actions:

(i) Section 300.150 (on worker health
and safety);

(ii) Section 300.160 (on documentation
and cost recovery);

(iii) Section 300.400(c)(1), (4), (5), and
(7) (on determining the need for a
Fund-financed action); (e) (on permit
requirements) except that the permit
waiver does not apply to private party
response actions; and (g) (on identifica-
tion of ARARs) except that applicable
requirements of federal or state law
may not be waived by a private party;

(iv) Section 300.405(b), (c), and (d) (on
reports of releases to the NRC);

(v) Section 300.410 (on removal site
evaluation) except paragraphs (f)(5)
and (6);

(vi) Section 300.415 (on removal ac-
tions) except paragraphs (a)(2),
(b)(2)(vii), (b)(5), and (g); and including
§ 300.415(j) with regard to meeting
ARARs where practicable except that
private party removal actions must al-
ways comply with the requirements of
applicable law;

(vii) Section 300.420 (on remedial site
evaluation);

(viii) Section 300.430 (on RI/FS and
selection of remedy) except paragraph
(f)(1)(ii)(C)(6) and that applicable re-
quirements of federal or state law may
not be waived by a private party; and

(ix) Section 300.435 (on RD/RA and op-
eration and maintenance).

(6) Private parties undertaking re-
sponse actions should provide an oppor-
tunity for public comment concerning
the selection of the response action
based on the provisions set out below,
or based on substantially equivalent
state and local requirements. The fol-
lowing provisions of this part regarding
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public participation are potentially ap-
plicable to private party response ac-
tions, with the exception of adminis-
trative record and information reposi-
tory requirements stated therein:

(i) Section 300.155 (on public informa-
tion and community relations);

(ii) Section 300.415(n) (on community
relations during removal actions);

(iii) Section 300.430(c) (on community
relations during RI/FS) except para-
graph (c)(5);

(iv) Section 300.430(f)(2), (3), and (6)
(on community relations during selec-
tion of remedy); and

(v) Section 300.435(c) (on community
relations during RD/RA and operation
and maintenance).

(7) When selecting the appropriate re-
medial action, the methods of remedy-
ing releases listed in appendix D of this
part may also be appropriate to a pri-
vate party response action.

(8) Except for actions taken pursuant
to CERCLA sections 104 or 106 or re-
sponse actions for which reimburse-
ment from the Fund will be sought,
any action to be taken by the lead
agency listed in paragraphs (c)(5)
through (c)(7) may be taken by the per-
son carrying out the response action.

(d) Section 111(a)(2) claims. (1) Persons,
other than those listed in paragraphs
(d)(1)(i) through (iii) of this section,
may be able to receive reimbursement
of response costs by means of a claim
against the Fund. The categories of
persons excluded from pursuing this
claims authority are:

(i) Federal government;
(ii) State governments, and their po-

litical subdivisions, unless they are po-
tentially responsible parties covered by
an order or consent decree pursuant to
section 122 of CERCLA; and

(iii) Persons operating under a pro-
curement contract or an assistance
agreement with the United States with
respect to matters covered by that con-
tract or assistance agreement, unless
specifically provided therein.

(2) In order to be reimbursed by the
Fund, an eligible person must notify
the Administrator of EPA or designee
prior to taking a response action and
receive prior approval, i.e., ‘‘preautho-
rization,’’ for such action.

(3) Preauthorization is EPA’s prior
approval to submit a claim against the

Fund for necessary response costs in-
curred as a result of carrying out the
NCP. All applications for preauthoriza-
tion will be reviewed to determine
whether the request should receive pri-
ority for funding. EPA, in its discre-
tion, may grant preauthorization of a
claim. Preauthorization will be consid-
ered only for:

(i) Removal actions pursuant to
§ 300.415;

(ii) CERCLA section 104(b) activities;
and

(iii) Remedial actions at National
Priorities List sites pursuant to
§ 300.435.

(4) To receive EPA’s prior approval,
the eligible person must:

(i) Demonstrate technical and other
capabilities to respond safely and effec-
tively to releases of hazardous sub-
stances, pollutants, or contaminants;
and

(ii) Establish that the action will be
consistent with the NCP in accordance
with the elements set forth in para-
graphs (c)(5) through (8) of this section.

(5) EPA will grant preauthorization
to a claim by a party it determines to
be potentially liable under section 107
of CERCLA only in accordance with an
order issued pursuant to section 106 of
CERCLA, or a settlement with the fed-
eral government in accordance with
section 122 of CERCLA.

(6) Preauthorization does not estab-
lish an enforceable contractual rela-
tionship between EPA and the claim-
ant.

(7) Preauthorization represents
EPA’s commitment that if funds are
appropriated for response actions, the
response action is conducted in accord-
ance with the preauthorization deci-
sion document, and costs are reason-
able and necessary, reimbursement will
be made from the Superfund, up to the
maximum amount provided in the pre-
authorization decision document.

(8) For a claim to be awarded under
section 111 of CERCLA, EPA must cer-
tify that the costs were necessary and
consistent with the preauthorization
decision document.

(e) Section 106(b) petition. Subject to
conditions specified in CERCLA sec-
tion 106(b), any person who has com-
plied with an order issued after October
16, 1986 pursuant to section 106(a) of
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CERCLA, may seek reimbursement for
response costs incurred in complying
with that order unless the person has
waived that right.

(f) Section 123 reimbursement to local
governments. Any general purpose unit
of local government for a political sub-
division that is affected by a release
may receive reimbursement for the
costs of temporary emergency meas-
ures necessary to prevent or mitigate
injury to human health or the environ-
ment subject to the conditions set
forth in 40 CFR part 310. Such reim-
bursement may not exceed $25,000 for a
single response.

(g) Release From Liability. Implemen-
tation of response measures by poten-
tially responsible parties or by any
other person does not release those
parties from liability under section
107(a) of CERCLA, except as provided
in a settlement under section 122 of
CERCLA or a federal court judgment.

(h) Oil Pollution Act Claims. Claims
are authorized to be presented to the
OSLTF under section 1013 of the OPA,
for certain uncompensated removal
costs or uncompensated damages re-
sulting from the discharge, or substan-
tial threat of discharge, of oil from a
vessel or facility into or upon the navi-
gable waters, adjoining shorelines, or
exclusive economic zone of the United
States. Anyone desiring to file a claim
against the OSLTF may obtain general
information on the procedure for filing
a claim from the Director, National
Pollution Funds Center, Suite 1000, 4200
Wilson Boulevard, Arlington, Virginia
22203–1804, (703) 235–4756.

Subpart I—Administrative Record
for Selection of Response Action

SOURCE: 55 FR 8859, Mar. 8, 1990, unless oth-
erwise noted.

§ 300.800 Establishment of an adminis-
trative record.

(a) General requirement. The lead
agency shall establish an administra-
tive record that contains the docu-
ments that form the basis for the selec-
tion of a response action. The lead
agency shall compile and maintain the
administrative record in accordance
with this subpart.

(b) Administrative records for federal
facilities. (1) If a federal agency other
than EPA is the lead agency for a fed-
eral facility, the federal agency shall
compile and maintain the administra-
tive record for the selection of the re-
sponse action for that facility in ac-
cordance with this subpart. EPA may
furnish documents which the federal
agency shall place in the administra-
tive record file to ensure that the ad-
ministrative record includes all docu-
ments that form the basis for the selec-
tion of the response action.

(2) EPA or the U.S. Coast Guard shall
compile and maintain the administra-
tive record when it is the lead agency
for a federal facility.

(3) If EPA is involved in the selection
of the response action at a federal fa-
cility on the NPL, the federal agency
acting as the lead agency shall provide
EPA with a copy of the index of docu-
ments included in the administrative
record file, the RI/FS workplan, the RI/
FS released for public comment, the
proposed plan, any public comments re-
ceived on the RI/FS and proposed plan,
and any other documents EPA may re-
quest on a case-by-case basis.

(c) Administrative record for state-lead
sites. If a state is the lead agency for a
site, the state shall compile and main-
tain the administrative record for the
selection of the response action for
that site in accordance with this sub-
part. EPA may require the state to
place additional documents in the ad-
ministrative record file to ensure that
the administrative record includes all
documents which form the basis for the
selection of the response action. The
state shall provide EPA with a copy of
the index of documents included in the
administrative record file, the RI/FS
workplan, the RI/FS released for public
comment, the proposed plan, any pub-
lic comments received on the RI/FS
and proposed plan, and any other docu-
ments EPA may request on a case-by-
case basis.

(d) Applicability. This subpart applies
to all response actions taken under sec-
tion 104 of CERCLA or sought, secured,
or ordered administratively or judi-
cially under section 106 of CERCLA, as
follows:
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