
95

Environmental Protection Agency § 300.800

CERCLA, may seek reimbursement for
response costs incurred in complying
with that order unless the person has
waived that right.

(f) Section 123 reimbursement to local
governments. Any general purpose unit
of local government for a political sub-
division that is affected by a release
may receive reimbursement for the
costs of temporary emergency meas-
ures necessary to prevent or mitigate
injury to human health or the environ-
ment subject to the conditions set
forth in 40 CFR part 310. Such reim-
bursement may not exceed $25,000 for a
single response.

(g) Release From Liability. Implemen-
tation of response measures by poten-
tially responsible parties or by any
other person does not release those
parties from liability under section
107(a) of CERCLA, except as provided
in a settlement under section 122 of
CERCLA or a federal court judgment.

(h) Oil Pollution Act Claims. Claims
are authorized to be presented to the
OSLTF under section 1013 of the OPA,
for certain uncompensated removal
costs or uncompensated damages re-
sulting from the discharge, or substan-
tial threat of discharge, of oil from a
vessel or facility into or upon the navi-
gable waters, adjoining shorelines, or
exclusive economic zone of the United
States. Anyone desiring to file a claim
against the OSLTF may obtain general
information on the procedure for filing
a claim from the Director, National
Pollution Funds Center, Suite 1000, 4200
Wilson Boulevard, Arlington, Virginia
22203–1804, (703) 235–4756.

Subpart I—Administrative Record
for Selection of Response Action

SOURCE: 55 FR 8859, Mar. 8, 1990, unless oth-
erwise noted.

§ 300.800 Establishment of an adminis-
trative record.

(a) General requirement. The lead
agency shall establish an administra-
tive record that contains the docu-
ments that form the basis for the selec-
tion of a response action. The lead
agency shall compile and maintain the
administrative record in accordance
with this subpart.

(b) Administrative records for federal
facilities. (1) If a federal agency other
than EPA is the lead agency for a fed-
eral facility, the federal agency shall
compile and maintain the administra-
tive record for the selection of the re-
sponse action for that facility in ac-
cordance with this subpart. EPA may
furnish documents which the federal
agency shall place in the administra-
tive record file to ensure that the ad-
ministrative record includes all docu-
ments that form the basis for the selec-
tion of the response action.

(2) EPA or the U.S. Coast Guard shall
compile and maintain the administra-
tive record when it is the lead agency
for a federal facility.

(3) If EPA is involved in the selection
of the response action at a federal fa-
cility on the NPL, the federal agency
acting as the lead agency shall provide
EPA with a copy of the index of docu-
ments included in the administrative
record file, the RI/FS workplan, the RI/
FS released for public comment, the
proposed plan, any public comments re-
ceived on the RI/FS and proposed plan,
and any other documents EPA may re-
quest on a case-by-case basis.

(c) Administrative record for state-lead
sites. If a state is the lead agency for a
site, the state shall compile and main-
tain the administrative record for the
selection of the response action for
that site in accordance with this sub-
part. EPA may require the state to
place additional documents in the ad-
ministrative record file to ensure that
the administrative record includes all
documents which form the basis for the
selection of the response action. The
state shall provide EPA with a copy of
the index of documents included in the
administrative record file, the RI/FS
workplan, the RI/FS released for public
comment, the proposed plan, any pub-
lic comments received on the RI/FS
and proposed plan, and any other docu-
ments EPA may request on a case-by-
case basis.

(d) Applicability. This subpart applies
to all response actions taken under sec-
tion 104 of CERCLA or sought, secured,
or ordered administratively or judi-
cially under section 106 of CERCLA, as
follows:
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(1) Remedial actions where the reme-
dial investigation commenced after the
promulgation of these regulations; and

(2) Removal actions where the action
memorandum is signed after the pro-
mulgation of these regulations.

(e) For those response actions not in-
cluded in paragraph (d) of this section,
the lead agency shall comply with this
subpart to the extent practicable.

§ 300.805 Location of the administra-
tive record file.

(a) The lead agency shall establish a
docket at an office of the lead agency
or other central location at which doc-
uments included in the administrative
record file shall be located and a copy
of the documents included in the ad-
ministrative record file shall also be
made available for public inspection at
or near the site at issue, except as pro-
vided below:

(1) Sampling and testing data, qual-
ity control and quality assurance docu-
mentation, and chain of custody forms,
need not be located at or near the site
at issue or at the central location, pro-
vided that the index to the administra-
tive record file indicates the location
and availability of this information.

(2) Guidance documents not gen-
erated specifically for the site at issue
need not be located at or near the site
at issue, provided that they are main-
tained at the central location and the
index to the administrative record file
indicates the location and availability
of these guidance documents.

(3) Publicly available technical lit-
erature not generated for the site at
issue, such as engineering textbooks,
articles from technical journals, and
toxicological profiles, need not be lo-
cated at or near the site at issue or at
the central location, provided that the
literature is listed in the index to the
administrative record file or the lit-
erature is cited in a document in the
record.

(4) Documents included in the con-
fidential portion of the administrative
record file shall be located only in the
central location.

(5) The administrative record for a
removal action where the release or
threat of release requires that on-site
removal activities be initiated within
hours of the lead agency’s determina-

tion that a removal is appropriate and
on-site removal activities cease within
30 days of initiation, need be available
for public inspection only at the cen-
tral location.

(b) Where documents are placed in
the central location but not in the file
located at or near the site, such docu-
ments shall be added to the file located
at or near the site upon request, except
for documents included in paragraph
(a)(4) of this section.

(c) The lead agency may make the
administrative record file available to
the public in microform.

§ 300.810 Contents of the administra-
tive record file.

(a) Contents. The administrative
record file for selection of a response
action typically, but not in all cases,
will contain the following types of doc-
uments:

(1) Documents containing factual in-
formation, data and analysis of the fac-
tual information, and data that may
form a basis for the selection of a re-
sponse action. Such documents may in-
clude verified sampling data, quality
control and quality assurance docu-
mentation, chain of custody forms, site
inspection reports, preliminary assess-
ment and site evaluation reports,
ATSDR health assessments, documents
supporting the lead agency’s deter-
mination of imminent and substantial
endangerment, public health evalua-
tions, and technical and engineering
evaluations. In addition, for remedial
actions, such documents may include
approved workplans for the remedial
investigation/feasibility study, state
documentation of applicable or rel-
evant and appropriate requirements,
and the RI/FS;

(2) Guidance documents, technical
literature, and site-specific policy
memoranda that may form a basis for
the selection of the response action.
Such documents may include guidance
on conducting remedial investigations
and feasibility studies, guidance on de-
termining applicable or relevant and
appropriate requirements, guidance on
risk/exposure assessments, engineering
handbooks, articles from technical
journals, memoranda on the applica-
tion of a specific regulation to a site,
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and memoranda on off-site disposal ca-
pacity;

(3) Documents received, published, or
made available to the public under
§ 300.815 for remedial actions, or
§ 300.820 for removal actions. Such doc-
uments may include notice of avail-
ability of the administrative record
file, community relations plan, pro-
posed plan for remedial action, notices
of public comment periods, public com-
ments and information received by the
lead agency, and responses to signifi-
cant comments;

(4) Decision documents. Such docu-
ments may include action memoranda
and records of decision;

(5) Enforcement orders. Such docu-
ments may include administrative or-
ders and consent decrees; and

(6) An index of the documents in-
cluded in the administrative record
file. If documents are customarily
grouped together, as with sampling
data chain of custody documents, they
may be listed as a group in the index to
the administrative record file.

(b) Documents not included in the ad-
ministrative record file. The lead agency
is not required to include documents in
the administrative record file which do
not form a basis for the selection of the
response action. Such documents in-
clude but are not limited to draft docu-
ments, internal memoranda, and day-
to-day notes of staff unless such docu-
ments contain information that forms
the basis of selection of the response
action and the information is not in-
cluded in any other document in the
administrative record file.

(c) Privileged documents. Privileged
documents shall not be included in the
record file except as provided in para-
graph (d) of this section or where such
privilege is waived. Privileged docu-
ments include but are not limited to
documents subject to the attorney-cli-
ent, attorney work product, delibera-
tive process, or other applicable privi-
lege.

(d) Confidential file. If information
which forms the basis for the selection
of a response action is included only in
a document containing confidential or
privileged information and is not oth-
erwise available to the public, the in-
formation, to the extent feasible, shall
be summarized in such a way as to

make it disclosable and the summary
shall be placed in the publicly avail-
able portion of the administrative
record file. The confidential or privi-
leged document itself shall be placed in
the confidential portion of the admin-
istrative record file. If information,
such as confidential business informa-
tion, cannot be summarized in a
disclosable manner, the information
shall be placed only in the confidential
portion of the administrative record
file. All documents contained in the
confidential portion of the administra-
tive record file shall be listed in the
index to the file.

§ 300.815 Administrative record file for
a remedial action.

(a) The administrative record file for
the selection of a remedial action shall
be made available for public inspection
at the commencement of the remedial
investigation phase. At such time, the
lead agency shall publish in a major
local newspaper of general circulation
a notice of the availability of the ad-
ministrative record file.

(b) The lead agency shall provide a
public comment period as specified in
§ 300.430(f)(3) so that interested persons
may submit comments on the selection
of the remedial action for inclusion in
the administrative record file. The lead
agency is encouraged to consider and
respond as appropriate to significant
comments that were submitted prior to
the public comment period. A written
response to significant comments sub-
mitted during the public comment pe-
riod shall be included in the adminis-
trative record file.

(c) The lead agency shall comply
with the public participation proce-
dures required in § 300.430(f)(3) and shall
document such compliance in the ad-
ministrative record.

(d) Documents generated or received
after the record of decision is signed
shall be added to the administrative
record file only as provided in § 300.825.

§ 300.820 Administrative record file for
a removal action.

(a) If, based on the site evaluation,
the lead agency determines that a re-
moval action is appropriate and that a
planning period of at least six months
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exists before on-site removal activities
must be initiated:

(1) The administrative record file
shall be made available for public in-
spection when the engineering evalua-
tion/cost analysis (EE/CA) is made
available for public comment. At such
time, the lead agency shall publish in a
major local newspaper of general cir-
culation a notice of the availability of
the administrative record file.

(2) The lead agency shall provide a
public comment period as specified in
§ 300.415 so that interested persons may
submit comments on the selection of
the removal action for inclusion in the
administrative record file. The lead
agency is encouraged to consider and
respond, as appropriate, to significant
comments that were submitted prior to
the public comment period. A written
response to significant comments sub-
mitted during the public comment pe-
riod shall be included in the adminis-
trative record file.

(3) The lead agency shall comply with
the public participation procedures of
§ 300.415(m) and shall document compli-
ance with § 300.415(m)(3)(i) through (iii)
in the administrative record file.

(4) Documents generated or received
after the decision document is signed
shall be added to the administrative
record file only as provided in § 300.825.

(b) For all removal actions not in-
cluded in paragraph (a) of this section:

(1) Documents included in the admin-
istrative record file shall be made
available for public inspection no later
than 60 days after initiation of on-site
removal activity. At such time, the
lead agency shall publish in a major
local newspaper of general circulation
a notice of availability of the adminis-
trative record file.

(2) The lead agency shall, as appro-
priate, provide a public comment pe-
riod of not less than 30 days beginning
at the time the administrative record
file is made available to the public.
The lead agency is encouraged to con-
sider and respond, as appropriate, to
significant comments that were sub-
mitted prior to the public comment pe-
riod. A written response to significant
comments submitted during the public
comment period shall be included in
the administrative record file.

(3) Documents generated or received
after the decision document is signed
shall be added to the administrative
record file only as provided in § 300.825.

§ 300.825 Record requirements after
the decision document is signed.

(a) The lead agency may add docu-
ments to the administrative record file
after the decision document selecting
the response action has been signed if:

(1) The documents concern a portion
of a response action decision that the
decision document does not address or
reserves to be decided at a later date;
or

(2) An explanation of significant dif-
ferences required by § 300.435(c), or an
amended decision document is issued,
in which case, the explanation of sig-
nificant differences or amended deci-
sion document and all documents that
form the basis for the decision to mod-
ify the response action shall be added
to the administrative record file.

(b) The lead agency may hold addi-
tional public comment periods or ex-
tend the time for the submission of
public comment after a decision docu-
ment has been signed on any issues
concerning selection of the response
action. Such comment shall be limited
to the issues for which the lead agency
has requested additional comment. All
additional comments submitted during
such comment periods that are respon-
sive to the request, and any response to
these comments, along with documents
supporting the request and any final
decision with respect to the issue, shall
be placed in the administrative record
file.

(c) The lead agency is required to
consider comments submitted by inter-
ested persons after the close of the pub-
lic comment period only to the extent
that the comments contain significant
information not contained elsewhere in
the administrative record file which
could not have been submitted during
the public comment period and which
substantially support the need to sig-
nificantly alter the response action.
All such comments and any responses
thereto shall be placed in the adminis-
trative record file.
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