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Subpart C—Criteria for Payment of
Award

§ 303.30 Criteria for payment of award.

Upon the filing of an eligible claim in
accordance with the procedures as set
forth in § 303.33, the Agency’s Assistant
Administrator for Enforcement and
Compliance Monitoring, or his Deputy
for Criminal Enforcement, in making
the decision to grant an award, and if
so, in what amount, shall consider all
relevant criteria, giving such weight
and importance to each separate cri-
terion as appears warranted in his
judgment alone. Relevant criteria in-
clude one or more of the following:

(a) Whether the claimant’s informa-
tion constituted the initial, unsolicited
notice to the Government of the viola-
tion;

(b) Whether the Government would
readily have obtained knowledge of the
violation in a timely manner absent
claimant’s information;

(c) Importance of the case, egregious-
ness of the violation, potential for or
existence of environmental harm;

(d) Concealment of a person crimi-
nally culpable or existence of an orga-
nized criminal conspiracy to conceal
the offense(s) committed by the named
defendant(s);

(e) Willingness of the claimant to as-
sist the Government’s prosecution of
the offense(s), which assistance in-
cludes providing further information
and grand jury testimony, participat-
ing in trial preparation, and trial testi-
mony if consistent with the limits on
claimant identity disclosure as set
forth in § 303.31.

(f) Value of the claimant’s assistance
in comparison to that given by all
other sources of information and evi-
dence which led to arrest and convic-
tion.

§ 303.31 Assurance of claimant con-
fidentiality.

No person, except as authorized by
the Agency’s Office of Enforcement and
Compliance Monitoring to have this
knowledge, shall be given access to the
identity of, or information that would
lead to the identity of, a claimant who
has requested anonymity prior to dis-
closing information to the Agency.

§ 303.32 Pre-payment offers.
Prior to the actual payment of an

award, no employee of the United
States Government, including any per-
son purporting to act on behalf of the
United States Environmental Protec-
tion Agency, is authorized by these
regulations to make any promise, offer,
or representation with respect to the
Agency’s grant of an award in ex-
change for information.

§ 303.33 Filing a claim.
(a) Any individual seeking an award

under this regulation is required to file
a claim for such an award with the
Deputy Assistant Administrator for
Criminal Enforcement not later than 45
days after the conviction of
theperson(s) involved in the prosecu-
tion in which the information was pro-
vided.

(b) The claim submission must pro-
vide, at a minimum, a summary of the
information provided, the date the in-
formation was provided, and the name
and title of the person to whom the in-
formation was provided.

(c) All claim submissions must be
submitted to the Office of Criminal En-
forcement Counsel (LE–134X), United
States Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460. The claim envelope should
also specify whether the information
was submitted under a request for ano-
nymity and whether such request is
still in effect. All such externally iden-
tified claims shall be handled in ac-
cordance with the Agency procedures
for maintaining informant confiden-
tiality, as referenced in § 303.31 of this
subpart.

PART 304—ARBITRATION PROCE-
DURES FOR SMALL SUPERFUND
COST RECOVERY CLAIMS

Subpart A—General

Sec.
304.10 Purpose.
304.11 Scope and applicability.
304.12 Definitions.

Subpart B—Jurisdiction of Arbitrator, Refer-
ral of Claims, and Appointment of Ar-
bitrator

304.20 Jurisdiction of Arbitrator.
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304.21 Referral of claims.
304.22 Appointment of Arbitrator.
304.23 Disclosure and challenge procedures.
304.24 Intervention and withdrawal.
304.25 Ex parte communication.

Subpart C—Hearings Before the Arbitrator

304.30 Filing of pleadings.
304.31 Pre-hearing conference.
304.32 Arbitral hearing.
304.33 Arbitral decision and public com-

ment.

Subpart D—Other Provisions

304.40 Effect and enforcement of final deci-
sion.

304.41 Administrative fees, expenses, and
Arbitrator’s fee.

304.42 Miscellaneous provisions.

AUTHORITY: 42 U.S.C. 9607(a) and 9622(h)(2),
Executive Order No. 12580, 52 FR 2923 (Janu-
ary 29, 1987).

SOURCE: 54 FR 23179, May 30, 1989, unless
otherwise noted.

Subpart A—General

§ 304.10 Purpose.
This regulation establishes and gov-

erns procedures for the arbitration of
EPA cost recovery claims arising under
section 107(a) of the Comprehensive En-
vironmental Response, Compensation,
and Liability Act of 1980, 42 U.S.C.
9607(a), as amended by the Superfund
Amendments and Reauthorization Act
of 1986, Pub. L. 99–499, 100 Stat. 1613
(1986) (‘‘CERCLA’’), pursuant to the au-
thority granted EPA by section
122(h)(2) of CERCLA, 42 U.S.C.
9622(h)(2), and Executive Order No.
12580, 52 FR 2923 (January 29, 1987).

§ 304.11 Scope and applicability.
The procedures established by this

regulation govern the arbitration of
EPA claims for recovery, under section
107(a) of CERCLA, 42 U.S.C. 9607(a), of
response costs incurred at or in connec-
tion with a facility by the United
States pursuant to section 104 of
CERCLA, 42 U.S.C. 9604. The procedures
are applicable when:

(a) The total past and projected re-
sponse costs for the facility concerned
do not exceed $500,000, excluding inter-
est; and

(b) The Administrator and one or
more PRPs have submitted a joint re-

quest for arbitration pursuant to
§ 304.21 of this part.

§ 304.12 Definitions.
Terms not defined in this section

have the meaning given by section 101
of CERCLA, 42 U.S.C. 9601, or the Na-
tional Oil and Hazardous Substances
Pollution Contingency Plan, 40 CFR
part 300. All time deadlines in this part
are specified in calendar days and shall
be computed in the manner described
in Rule 6(a) of the Federal Rules of
Civil Procedure.

Except when otherwise specified, the
following terms are defined for pur-
poses of this part as follows:

(a) CERCLA means the Comprehen-
sive Environmental Response, Com-
pensation, and Liability Act of 1980, 42
U.S.C. 9601, et seq., as amended by the
Superfund Amendments and Reauthor-
ization Act of 1986, Pub. L. 99–499, 100
Stat. 1613 (1986).

(b) Administrator means the EPA Ad-
ministrator or his designee.

(c) Arbitrator means the person ap-
pointed in accordance with § 304.22 of
this part and governed by the provi-
sions of this part.

(d) Association means the organiza-
tion offering arbitration services se-
lected by EPA to conduct arbitrations
pursuant to this part.

(e) Claim means the amount sought
by EPA as recovery of response costs
incurred and to be incurred by the
United States at a facility, which does
not exceed $500,000, excluding interest.

(f) Ex parte communication means any
communication, written or oral, relat-
ing to the merits of the arbitral pro-
ceeding, between the Arbitrator and
any interested person, which was not
originally filed or stated in the admin-
istrative record of the proceeding. Such
communication is not ex parte commu-
nication if all parties to the proceeding
have received prior written notice of
the proposed communication and have
been given the opportunity to be
present and to participate therein.

(g) Interested person means the Ad-
ministrator, any EPA employee, any
party to the proceeding, any poten-
tially responsible party associated with
the facility concerned, any person who
filed written comments in the proceed-
ing, any participant or intervenor in
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the proceeding, all officers, directors,
employees, consultants, and agents of
any party, and any attorney of record
for any of the foregoing persons.

(h) National Contingency Plan or NCP
means the National Oil and Hazardous
Substances Pollution Contingency
Plan, developed under section 311(c)(2)
of the Federal Water Pollution Control
Act, 33 U.S.C. 1251, et seq., as amended,
revised periodically pursuant to sec-
tion 105 of CERCLA, 42 U.S.C. 9605, and
published at 40 CFR part 300.

(i) National Panel of Environmental Ar-
bitrators or Panel means a panel of envi-
ronmental arbitrators selected and
maintained by the Association to arbi-
trate cost recovery claims under this
part.

(j) Participating PRP is any poten-
tially responsible party who has
agreed, pursuant to § 304.21 of this part,
to submit one or more issues arising in
an EPA claim for resolution pursuant
to the procedures established by this
part.

(k) Party means EPA and any person
who has agreed, pursuant to § 304.21 of
this part, to submit one or more issues
arising in an EPA claim for resolution
pursuant to the procedures established
by this part, and any person who has
been granted leave to intervene pursu-
ant to § 304.24(a) of this part.

(l) Persons means an individual, firm,
corporation, association, partnership,
consortium, joint venture, commercial
entity, United States Government,
State, municipality, commission, polit-
ical subdivision of a State, or any
interstate body.

(m) Potentially responsible party or
PRP means any person who may be lia-
ble pursuant to section 107(a) of
CERCLA, 42 U.S.C. 9607(a), for response
costs incurred and to be incurred by
the United States not inconsistent
with NCP.

(n) Response action means remove, re-
moval, remedy and remedial action, as
those terms are defined by section 101
of CERCLA, 42 U.S.C. 9601, including
enforcement activities related thereto.

(o) Response costs means all costs of
removal or remedial action incurred
and to be incurred by the United States
at a facility pursuant to section 104 of
CERCLA, 42 U.S.C. 9604, including, but
not limited to, all costs of investiga-

tion and information gathering, plan-
ning and implementing a response ac-
tion, administration, enforcement, liti-
gation, interest and indirect costs.

Subpart B—Jurisdiction of Arbitra-
tor, Referral of Claims, and
Appointment of Arbitrator

§ 304.20 Jurisdiction of Arbitrator.

(a) In accordance with the procedures
established by this part, the Arbitrator
is authorized to arbitrate one or more
issues arising in an EPA claim when:

(1) The total past and projected re-
sponse costs for the facility concerned
do not exceed $500,000, excluding inter-
est; and

(2) The Administrator and one or
more PRPs have submitted a joint re-
quest for arbitration pursuant to
§ 304.21 of this part.

(b)(1) If the total past and projected
response costs for the facility con-
cerned increase to a dollar amount in
excess of $500,000, excluding interest,
prior to the rendering of the final deci-
sion pursuant to § 304.33 of this part,
the parties may mutually agree to con-
tinue the proceeding as non-binding ar-
bitration pursuant to the procedures
established by this part, except that
§§ 304.33(e) and 304.40 of this part shall
not apply.

(2) If all of the parties agree to con-
tinue the proceeding as non-binding ar-
bitration, the proposed decision ren-
dered by the Arbitrator pursuant to
§ 304.33 of this part shall not be binding
upon the parties, unless all of the par-
ties agree to adopt the proposed deci-
sion as an administrative settlement
pursuant to section 122(h)(1) of
CERCLA, 42 U.S.C. 9622(h)(1). Any ad-
ministrative settlement agreed upon in
this manner shall be subject to the
prior written approval of the Attorney
General (or his designee) pursuant to
section 122(h)(1) of CERCLA and shall
be subject to public comment pursuant
to section 122(i) of CERCLA, 42 U.S.C.
9622(i).

(3) If the parties do not agree to con-
tinue the proceeding as non-binding ar-
bitration, or if the administrative set-
tlement agreed upon is not approved by
the Attorney General (or his designee),
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or if EPA withdraws or withholds con-
sent from the administrative settle-
ment as a result of public comment,
EPA shall withdraw from the proceed-
ing and the Association shall assess or
refund, as appropriate, any administra-
tive fees, expenses, or Arbitrator’s fees.

(c) The Arbitrator’s authority, as de-
fined by paragraphs (d) and (e) of this
section, to determine issues arising in
EPA’s claim is limited only to the
issues submitted for resolution by the
parties in the joint request for arbitra-
tion pursuant to § 304.21 of this part.
Any issues arising in EPA’s claim that
are not submitted for resolution shall
be deemed to be not in dispute and
shall not be raised in any action seek-
ing enforcement of the decision for the
purpose of overturning or otherwise
challenging the final decision, except
as provided in § 304.40(c) of this part.

(d)(1) If the issue of liability of any
participating PRP has been submitted
for resolution, the Arbitrator shall de-
termine whether the participating PRP
is liable pursuant to section 107(a) of
CERCLA, 42 U.S.C. 9607(a), subject only
to the defenses specifically enumerated
in section 107(b) of CERCLA, 42 U.S.C.
9607(b).

(2) If the issue of the dollar amount
of response costs recoverable by EPA
has been submitted for resolution, the
Arbitrator shall determine, pursuant
to paragraph (e) of this section, the
dollar amount of response costs recov-
erable by EPA pursuant to section
107(a) of CERCLA, 42 U.S.C. 9607(a), and
shall award the total amount of such
costs to EPA.

(3) Unless the Arbitrator finds that
the actual or threatened harm at the
facility is divisible, any participating
PRP whom the Arbitrator determines
to be liable shall be jointly and sever-
ally liable for the total amount of re-
sponse costs awarded to EPA. If the Ar-
bitrator finds that the actual or
threatened harm is divisible, the Arbi-
trator shall allocate liability for pay-
ment of EPA’s award among the par-
ticipating PRPs based on the portion of
the actual or threatened harm attrib-
utable to each participating PRP.

(4) Notwithstanding the indivisibility
of the actual or threatened harm, and
without waiving the general applicabil-
ity of the joint and several liability

standard, as an alternative to para-
graph (d)(3) of this section, the parties
may request the Arbitrator to allocate
responsibility for payment of response
costs awarded to EPA among the par-
ticipating PRPs whom the Arbitrator
determines to be liable. Any such re-
quest shall be made in the joint request
for arbitration pursuant to § 304.21 of
this part. If such a request is made, the
provisions of paragraphs (d)(4)(i),
(d)(4)(ii), and (d)(4)(iii) of this section
shall apply.

(i) The joint request for arbitration
may specify the factors to be applied
by the arbitrator when allocating
among the participating PRPs respon-
sibility for payment of the response
costs awarded to EPA. If the joint re-
quest does not specify such factors, the
Arbitrator shall base the allocation on
such factors as the arbitrator considers
relevant, in his or her sole discretion,
such as volume, toxicity, and mobility
of the hazardous substances contrib-
uted to the facility by each participat-
ing PRP, ability to pay, and inequities
and aggravating factors.

(ii) The joint request for arbitration
may specify that the Arbitrator may
allocate among the participating PRPs
less than all response costs awarded to
EPA. If this is not specified, the Arbi-
trator shall allocate among the partici-
pating PRPs 100% of the response costs
awarded to EPA.

(iii) The burden of establishing the
appropriate allocation of responsibility
for payment of the response costs
awarded to EPA shall rest entirely
with the participating PRPs.

(5) The parties may request that the
Arbitrator perform an allocation even
if the issue of the liability of the par-
ticipating PRPs is not submitted for
resolution in the joint request for arbi-
tration. Such a request for allocation
shall be made in the joint request for
arbitration pursuant to § 304.21 of this
part. If such a request is made, the pro-
visions of paragraphs (d)(4)(i), (d)(4)(ii),
and (d)(4)(iii) of this section shall
apply.

(e)(1) If any issue concerning the ade-
quacy of EPA’s response action has
been submitted for resolution or arises
during the Arbitrator’s determination
of the dollar amount of response costs
recoverable by EPA, the Arbitrator
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shall uphold EPA’s selection of the re-
sponse action, unless any participating
PRP can establish that the selection
was inconsistent with the NCP. The Ar-
bitrator’s review of the adequacy of
any response action taken by EPA
shall be based upon the documents
which formed the basis for the selec-
tion of the response action.

(2) If the Arbitrator upholds EPA’s
selection of the response action in full,
the Arbitrator shall award EPA all re-
sponse costs incurred and to be in-
curred in connection with the response
action, unless any participating PRP
can establish that all or part of such
costs were:

(i) Not actually incurred or to be in-
curred; or

(ii) Not actually incurred or to be in-
curred in connection with the response
action; or

(iii) Clearly excessive, taking into ac-
count the circumstances of the re-
sponse action and relative to accept-
able government procurement and con-
tracting practices in light of the cir-
cumstances of the response action.

(3) If the Arbitrator upholds EPA’s
selection of the response action only in
part, the Arbitrator shall award EPA
only those response costs incurred and
to be incurred in connection with the
portions of the response action that
were upheld, unless any participating
PRP can establish that all or part of
such response costs were:

(i) Not actually incurred or to be in-
curred; or

(ii) Not actually incurred or to be in-
curred in connection with the portions
of the response action that were
upheld; or

(iii) Clearly excessive, taking into ac-
count the circumstances of the re-
sponse action and relative to accept-
able government procurement and con-
tracting practices in light of the cir-
cumstances of the response action.

(4) The standard of review to be ap-
plied by the Arbitrator under para-
graphs (e)(1), (e)(2), and (e)(3) of this
section is arbitrary and capricious or
otherwise not in accordance with law.

(5) In reviewing any procedural errors
alleged by any party, the Arbitrator
may disallow response costs only if the
errors were so serious and related to
matters of such central relevance that

the response action would have been
significantly changed had such errors
not been made.

§ 304.21 Referral of claims.
(a) If EPA believes that a claim is an

appropriate candidate for arbitration,
EPA will notify all identified PRPs for
the facility concerned and provide such
PRPs with an opportunity to discuss
referral of one or more issues arising in
the claim for resolution pursuant to
the procedures established by this part.
Alternatively, one or more PRPs at a
facility may propose to EPA use of ar-
bitration, after receipt of a demand by
EPA for payment of a claim, but prior
to commencement of civil litigation of
the claim. Where practicable, before an
agreement to refer a claim for arbitra-
tion is made final under this alter-
native, either the PRPs or EPA shall
notify the other PRPs at the facility of
the potential use of arbitration.

(b)(1) The Administrator and one or
more PRPs associated with a facility
may submit to the Association a joint
request for arbitration of one or more
issues arising in an EPA claim con-
cerning the facility. The joint request
shall be signed by all of the parties and
shall include:

(i) A brief description of the facility,
the EPA response action taken at the
facility, the EPA claim, and the par-
ties;

(ii) A statement of the issues arising
in the claim that are being submitted
by the parties for resolution by arbi-
tration;

(iii) A statement that the parties
consent to resolution of the issues
jointly submitted pursuant to the pro-
cedures established by this part by an
Arbitrator appointed pursuant to
§ 304.22 of this part;

(iv) A statement that the parties
agree to be bound by the final decision
on all issues jointly submitted by the
parties for resolution and to pay any
award made in the final decision, sub-
ject to the right to challenge the final
decision solely on the grounds and in
the manner prescribed by § 304.40(c) of
this part;

(v) A statement that the parties
agree that the award made in the final
decision may be enforced pursuant to
§ 304.40(c) of this part;
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(vi) A statement that the parties
agree that the final decision shall be
binding only with respect to the re-
sponse costs at issue in the claim sub-
mitted for arbitration;

(vii) A statement that the parties
agree that the statute of limitations
governing the EPA claim submitted
shall be extended for a time period
equal to the number of days from the
date the joint request for arbitration is
submitted to the Association to the
date of resolution of any enforcement
action relating to the final decision;
and

(viii) A statement that each signa-
tory to the joint request is authorized
to enter into the arbitration and to
bind legally the party represented by
him or her to the terms of the joint re-
quest.

(2) The joint request shall also in-
clude the name, address and telephone
number of each party, and, if a party is
represented by an attorney, the attor-
ney’s name, address and telephone
number. A party changing any of this
information must promptly commu-
nicate the change in writing to the As-
sociation and all other parties. A party
who fails to furnish such information
or any changes thereto is deemed to
have waived his or her right to notice
and service under this part until such
time as the party furnishes the missing
information.

(c) Any party may move to modify
the joint request for arbitration to in-
clude one or more additional issues
arising in the referred claim. To be ef-
fective, any such modification must be
signed by the Arbitrator and all other
parties. The joint request for arbitra-
tion may also be modified to add one or
more additional parties, if such inter-
vention is permitted by § 304.24(a) of
this part. To be effective, any such
modification must be signed by the Ar-
bitrator, the intervening party or par-
ties, and all other parties.

(d) The statute of limitations govern-
ing the EPA claim submitted for arbi-
tration shall be extended for a time pe-
riod equal to the number of days from
the date the joint request for arbitra-
tion is submitted to the Association to
the date of resolution of any enforce-
ment action relating to the final deci-
sion.

(e) Prior to the selection of the Asso-
ciation, the Administrator and one or
more PRPs associated with a facility
may agree to submit one or more
issues arising in an EPA claim for reso-
lution by arbitration. Any such agree-
ment shall be contained in a joint re-
quest for arbitration which meets all
requirements of paragraph (b) of this
section. In any such arbitration, the
arbitrator shall be selected pursuant to
§ 304.22(e) of this part, and payment of
all costs associated with the arbitra-
tion shall be made pursuant to
§ 304.41(e) of this part. Arbitrations
agreed upon pursuant to this paragraph
shall be governed by the procedures es-
tablished by this part, except for those
procedures which pertain specifically
to the duties of the Association. All du-
ties of the Association shall be per-
formed in a manner agreed upon by all
of the parties.

§ 304.22 Appointment of Arbitrator.
(a) The Association shall establish

and maintain a National Panel of Envi-
ronmental Arbitrators.

(b) Within ten days of the filing of
the joint request for arbitration, the
Association shall identify and submit
simultaneously to all parties an
indentical list of ten persons chosen
from the National Panel of Environ-
mental Arbitrators, whom the Associa-
tion believes will not be subject to dis-
qualification because of circumstances
likely to affect impartiality pursuant
to § 304.23 of this part. Each party shall
have ten days from the date of receipt
of the list to identify any persons ob-
jected to, to rank the remaining per-
sons in the order of preference, and to
return the list to the Association. If a
party does not return the list within
the time specified, all persons on the
list are deemed acceptable to that
party. From among the persons whom
the parties have indicated as accept-
able, and, in accordance with the des-
ignated order of mutual preference, if
any, the Association shall invite an Ar-
bitrator to serve. If the parties fail to
mutually agree upon any of the persons
named, or if the invited Arbitrator is
unable to serve, or if for any other rea-
son the appointment cannot be made
from the submitted lists, the Associa-
tion shall make the appointment from

VerDate 18<SEP>98 12:49 Oct 09, 1998 Jkt 179159 PO 00000 Frm 00355 Fmt 8010 Sfmt 8010 Y:\SGML\179159T.XXX pfrm13 PsN: 179159T



360

40 CFR Ch. I (7–1–98 Edition)§ 304.23

among the other members of the Panel.
In no event shall appointment of the
Arbitrator by the Association take
longer than thirty days from the filing
of the joint request for arbitration.

(c) Within seven days of the appoint-
ment of the Arbitrator, the Association
shall mail to each of the parties notice
of the identity of the Arbitrator and
the date of the appointment, together
with a copy of these rules. The Arbitra-
tor shall, within five days of his or her
appointment, file a signed acceptance
of the case with the Association. The
Association shall, within seven days of
receipt of the Arbitrator’s acceptance,
mail notice of such acceptance to the
parties.

(d) If any appointed Arbitrator
should resign, die, withdraw, be dis-
qualified or otherwise be unable to per-
form the duties of the office, the Asso-
ciation may, on satisfactory proof, de-
clare the office vacant. Vacancies shall
be filled in accordance with the appli-
cable provisions of this section, and the
matter shall be resumed.

(e) If the Administrator and one or
more PRPs associated with a facility
enter into a joint request for arbitra-
tion prior to the selection of the Asso-
ciation (see § 304.21(e) of this part), the
Administrator and the participating
PRPs shall reach mutual agreement
upon the selection and appointment of
an Arbitrator on a case-by-case basis,
and the Administrator shall obtain the
services of that person using appro-
priate procurement procedures. Any
person appointed as an Arbitrator pur-
suant to this paragraph shall make dis-
closures to the parties pursuant to
§ 304.23 of this part, shall resolve the
issues submitted for resolution pursu-
ant to the jurisdiction and authority
granted to the Arbitrator in § 304.20 of
this part, and shall otherwise conduct
the arbitral proceeding pursuant to the
procedures established by this part.

§ 304.23 Disclosure and challenge pro-
cedures.

(a) A person appointed as an Arbitra-
tor under § 304.22 of this part shall,
within five days of receipt of his or her
notice of appointment, disclose to the
Association any circumstances likely
to affect impartiality, including any
bias or any financial or personal inter-

est in the result of the arbitration, or
any past or present relationship with
the parties or their counsel, or any
past or present relationship with any
PRP to which the claim may relate.

(b) Upon receipt of such information
from an appointed Arbitrator or other
source, the Association shall, within
two days of receipt, communicate such
information to the parties. Such com-
munication may be made orally or in
writing, but if made orally, shall be
confirmed in writing.

(c) If any party wishes to request dis-
qualification of an Arbitrator, such
party shall notify the Association and
the other parties of such request and
the basis therefor within seven days of
receipt of the information on which
such request is based.

(d) The Association shall make a de-
termination on any request for dis-
qualification of an Arbitrator within
seven days after the Association re-
ceives any such request, and shall no-
tify the parties in writing of such de-
termination. This determination shall
be within the sole discretion of the As-
sociation, and its decision shall be
final.

§ 304.24 Intervention and withdrawal.

(a)(1) No later than thirty days prior
to the pre-hearing conference (see
§ 304.31 of this part), any PRP associ-
ated with the facility which is the sub-
ject of the referred claim may move to
intervene in the arbitral proceeding for
the purpose of having one or more
issues relating to his or her respon-
sibility for payment of the referred
claim resolved.

(2) If the Arbitrator has been ap-
pointed, a motion to intervene shall be
filed with the Arbitrator and a copy
shall be served upon all parties. If the
Arbitrator has not yet been appointed,
a motion to intervene shall be submit-
ted to the Association and a copy shall
be served upon all parties.

(3) Any such motion to intervene
may be granted only upon the written
approval of the Arbitrator and all of
the parties in the form of a modifica-
tion to the joint request for arbitration
pursuant to § 304.21(c) of this part. by
signing such a modification, the inter-
vening party consents to be bound by
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the terms of the joint request for arbi-
tration submitted pursuant to
§ 304.21(b) of this part and any modifica-
tions previously made thereto pursuant
to § 304.21(c) of this part, and consents
to be bound by such revisions to the
time limits for the filing of pleadings
as the Arbitrator may make to prevent
delaying the pre-hearing conference.

(b) Any party may move to withdraw
from the arbitral proceeding within
thirty days after receipt of the notice
of appointment of the Arbitrator (see
§ 304.22 of this part). The Arbitrator
may approve such withdrawal, without
prejudice to the moving party, and
shall assess such administrative fees
and expenses (see § 304.41 of this part)
against the withdrawing party as the
Arbitrator deems appropriate. No party
may withdraw from the arbitral pro-
ceedings after this thirty-day period,
except that EPA may withdraw from
the proceeding in accordance with
§ 304.20(b)(3) or § 304.33(e) of this part.

§ 304.25 Ex parte communication.

(a) No interested person shall make
or knowingly cause to be made to the
Arbitrator an ex parte communication.

(b) The Arbitrator shall not make or
knowingly cause to be made to any in-
terested person an ex parte communica-
tion.

(c) The Association may remove the
Arbitrator in any proceeding in which
it is demonstrated to the Association’s
satisfaction that the Arbitrator has en-
gaged in prohibited ex parte commu-
nication to the prejudice of any party.
If the Arbitrator is removed, the proce-
dures in § 304.22(d) of this part shall
apply.

(d) Whenever an ex parte communica-
tion in violation of this section is re-
ceived by or made known to the Arbi-
trator, the Arbitrator shall imme-
diately notify in writing all parties to
the proceeding of the circumstances
and substance of the communication
and may require the party who made
the communication or caused the com-
munication to be made, or the party
whose representative made the commu-
nication or caused the communication
to be made, to show cause why that
party’s arguments or claim should not
be denied, disregarded, or otherwise ad-

versely affected on account of such vio-
lation.

(e) The prohibitions of this section
apply upon appointment of the Arbitra-
tor and terminate on the date of the
final decision.

Subpart C—Hearings Before the
Arbitrator

§ 304.30 Filing of pleadings.

(a) Discovery shall be in accordance
with this section and § 304.31 of this
part.

(b) Within thirty days after receipt of
the notice of appointment of the Arbi-
trator (see § 304.22 of this part), EPA
shall submit to the Arbitrator two cop-
ies of a written statement and shall
serve a copy of the written statement
upon all other parties. The written
statement shall in all cases include the
information requested in paragraphs
(b)(1), (b)(6), and (b)(7) of this section,
shall include the information requested
in paragraph (b)(2) of this section if the
issue of liability of any participating
PRP has been submitted for resolution,
shall include the information requested
in paragraph (b)(3) of this section if
any issue concerning the adequacy of
EPA’s response action has been sub-
mitted for resolution or may arise dur-
ing the Arbitrator’s determination of
the dollar amount of response costs re-
coverable by EPA, shall include the in-
formation requested in paragraph (b)(4)
of this section if the issue of the dollar
amount of response costs recoverable
by EPA has been submitted for resolu-
tion, and shall include the information
requested in paragraph (b)(5) of this
section if any issue concerning alloca-
tion of liability for payment of EPA’s
award has been submitted for resolu-
tion.

(1) A statement of facts, including a
description of the facility, the EPA re-
sponse action taken at the facility, the
response costs incurred and to be in-
curred by the United States in connec-
tion with the response action taken at
the facility, and the parties;

(2) A description of the evidence in
support of the following four elements
of liability of the participating PRP(s)
whose liability pursuant to section
107(a) of CERCLA, 42 U.S.C. 9607(a), is
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at issue, and any supporting docu-
mentation therefor:

(i) The site at which EPA’s response
action was taken is a facility as defined
by section 101(9) of CERCLA, 42 U.S.C.
9601(9);

(ii) There was a release or threat of re-
lease within the meaning of sections
101(22) and 104(a) of CERCLA, 42 U.S.C.
9601(22) and 9604(a), of a hazardous sub-
stance as defined by section 101(14) of
CERCLA, 42 U.S.C 9601(14), at the facil-
ity at which EPA’s response action was
taken;

(iii) The release or threat of release
caused the United States to incur re-
sponse costs as defined in § 304.12(o) of
this part; and

(iv) The participating PRP is in one
of the categories of liable parties in
section 107(a) of CERCLA, 42 U.S.C.
9607(a);

(3) An index of any documents which
formed the basis for the selection of
the response action taken at the facil-
ity (all indexed documents shall be
made available to any participating
PRP);

(4) A summary, broken down by cat-
egory, of all response costs incurred
and to be incurred by the United States
in connection with the response action
taken by EPA at the facility (support-
ing documentation for the summary
shall be made available to any partici-
pating PRP pursuant to the procedures
described in Rule 1006 of the Federal
Rules of Evidence);

(5) To the extent such information is
available, the names and addresses of
all identified PRPs for the facility, the
volume and nature of the substances
contributed to the facility by each
identified PRP, and a ranking by vol-
ume of the substances contributed to
the facility;

(6) A recommended location for the
pre-hearing conference and the arbitral
hearing; and

(7) Any other statement or docu-
mentation that EPA deems necessary
to support its claim.

(c) Within thirty days after receipt of
EPA’s written statement, each partici-
pating PRP shall submit to the Arbi-
trator two copies of an answer and
shall serve a copy of the answer upon
all other parties. The answer shall in
all cases include the information re-

quested in paragraphs (c)(1), (c)(6), and
(c)(7) of this section, shall include the
information requested in paragraph
(c)(2) of this section if the issue of the
liability of the answering participating
PRP has been submitted for resolution,
shall include the information requested
in paragraph (c)(3) of this section if any
issue concerning the adequacy of EPA’s
response action has been submitted for
resolution or may arise during the Ar-
bitrator’s determination of the dollar
amount of response costs recoverable
by EPA, shall include the information
requested in paragraph (c)(4) of this
section if the issue of the dollar
amount of response costs recoverable
by EPA has been submitted for resolu-
tion, and shall include the information
requested in paragraph (c)(5) of this
section if any issue concerning the al-
location of responsibility for payment
of EPA’s award has been submitted for
resolution:

(1) Any objections to the statement
of facts in EPA’s written statement,
and, if so, a counterstatement of facts;

(2) Any objections to EPA’s position
on the liability of the answering par-
ticipating PRP pursuant to section
107(a) of CERCLA, 42 U.S.C. 9607(a), a
description of the evidence in support
of the defenses to liability of the an-
swering participating PRP which are
specifically enumerated in section
107(b) of CERCLA, 42 U.S.C. 9607(b) (i.e.,
that the release or threat of release of
a hazardous substance at the facility
was caused solely by an act of God, an
act of war, an act or omission of an un-
related third party, or any combina-
tion thereof), and any supporting docu-
mentation thereof;

(3) Any objections to the response ac-
tion taken by EPA at the facility based
upon any documents which formed the
basis for the selection of the response
action;

(4) Any objections to EPA’s summary
and supporting documentation for all
response costs incurred and to be in-
curred by the United States in connec-
tion with the response action taken by
EPA at the facility;

(5) Any documentation which the
participating PRP deems relevant to
the allocation of responsibility for pay-
ment of EPA’s award.
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(6) A recommended location for the
pre-hearing conference and the arbitral
hearing; and

(7) Any other statement or docu-
mentation that the participating PRP
deems necessary to support its claim.

(d) EPA may file a response to any
participating PRP’s answer within
twenty days of receipt of such answer.
Two copies of any such response shall
be served upon the Arbitrator, and a
copy of any such response shall be
served upon all parties.

(e) If EPA files a response, any par-
ticipating PRP may file a reply thereto
within ten days after receipt of such
response. Two copies of any such reply
shall be served upon the Arbitrator,
and a copy of any such reply shall be
served upon all parties.

§ 304.31 Pre-hearing conference.
(a) The Arbitrator and the parties

shall exchange witness lists (with a
brief summary of the testimony of each
witness) and any exhibits or documents
that the parties have not submitted in
their pleadings pursuant to § 304.30 of
this part, within 110 days after the ap-
pointment of the Arbitrator (see § 304.22
of this part) or within 10 days prior to
the pre-hearing conference, whichever
is earlier.

(b) The Arbitrator shall select the lo-
cation, date, and time for the pre-hear-
ing conference, giving due consider-
ation to any recommendations by the
parties.

(c) The pre-hearing conference shall
be held within one hundred twenty
days after the appointment of the Arbi-
trator (see § 304.22 of this part).

(d) The Arbitrator shall mail to each
party notice of the pre-hearing con-
ference not later than twenty days in
advance of such conference, unless the
parties by mutual agreement waive
such notice.

(e) Any party may be represented by
counsel at the pre-hearing conference.
A party who intends to be so rep-
resented shall notify the other parties
and the Arbitrator of the name, ad-
dress and telephone number of counsel
at least three days prior to the date set
for the pre-hearing conference. When
an attorney has initiated the arbitra-
tion by signing the joint request for ar-
bitration on behalf of a party, or when

an attorney has filed a pleading on be-
half of a party, such notice is deemed
to have been given.

(f) The pre-hearing conference may
proceed in the absence of any party
who, after due notice, fails to appear.

(g)(1) At the pre-hearing conference,
the Arbitrator and the parties shall ex-
change witness statements, a stipula-
tion of uncontested facts, a statement
of disputed issues, and any other docu-
ments, including written direct testi-
mony, that will assist in prompt reso-
lution of the dispute and avoid unnec-
essary proof.

(2) The Arbitrator and the parties
shall consider the settlement of all or
part of the claim. The Arbitrator may
encourage further settlement discus-
sions among the parties. Any settle-
ment reached may be set forth in a pro-
posed decision in accordance with
§ 304.33 of this part. If such a settle-
ment is not set forth in a proposed de-
cision, the settlement shall be treated
as an administrative settlement pursu-
ant to section 122(h)(1) of CERCLA, 42
U.S.C. 9622(h)(1), and shall be subject to
public comment pursuant to section
122(i) of CERCLA, 42 U.S.C. 9622(i).

§ 304.32 Arbitral hearing.
(a) The Arbitrator may, in his sole

discretion, schedule a hearing with the
parties on one or more of the disputed
issues identified in the statement of
disputed issues pursuant to § 304.31(g)(1)
of this part.

(b) The Arbitrator shall select the lo-
cation, date, and time for the arbitral
hearing, giving due consideration to
any recommendations by the parties.

(c) The hearing shall commence with-
in forty-five days after the pre-hearing
conference (see § 304.31 of this part). The
Arbitrator may, upon a showing by the
parties that settlement is likely, ex-
tend the date for the hearing for up to
thirty additional days, if further set-
tlement discussions have been held
pursuant to §304.31(g)(2) of this part.

(d) The Arbitrator shall mail to each
party notice of the hearing not later
than twenty days in advance of the
hearing, unless the parties by mutual
agreement waive such notice. Such no-
tice shall include a statement of the
disputed issues to be addressed at the
hearing. The Arbitrator need not mail
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a second notice to the parties if the
date for the hearing is extended pursu-
ant to paragraph (c) of this section.

(e) Any party may be represented by
counsel at the hearing. A party who in-
tends to be so represented shall notify
the other parties and the Arbitrator of
the name, address and telephone num-
ber of counsel at least three days prior
to the date set for the hearing. When
an attorney has initiated the arbitra-
tion by signing the joint request on be-
half of a party, or when an attorney
has filed a pleading on behalf of a
party, or when notice has been given
pursuant to § 304.31(e) of this part, such
notice is deemed to have been given.

(f) The Arbitrator shall make the
necessary arrangements for the mak-
ing of a true and accurate record of the
arbitral hearing.

(g) The Arbitrator shall make the
necessary arrangements for the serv-
ices of an interpreter upon the request
of one or more of the parties.

(h) The Arbitrator may take adjourn-
ments upon the request of any party or
upon the Arbitrator’s own initiative
and shall take such adjournment when
all of the parties agree thereto.

(i) The Arbitrator shall administer
oaths to all witnesses before they tes-
tify at the arbitral hearing.

(j)(1) A hearing shall be opened by
the recording of the location, date, and
time of the hearing, the presence of the
Arbitrator and the parties, and counsel
if any, and by the Arbitrator’s ac-
knowledgment for the record of all
pleadings and all other documents that
have been filed by the parties.

(2) The hearing shall be conducted in
accordance with the Arbitrator’s juris-
diction as defined by § 304.20 of this
part.

(3) The Arbitrator may, at any time,
require oral statements clarifying the
issues to be addressed at the hearing.

(4) The Arbitrator may require the
parties to present witnesses for ques-
tioning by the Arbitrator and for direct
and cross-examination by the parties
on any of the disputed issues, except
for any disputed issues concerning the
selection or adequacy of the response
action, which shall be governed by
paragraph (j)(6) of this section.

(5) The Arbitrator shall define the
scope of oral testimony. A party may

present oral direct testimony only
upon a showing of good cause why such
testimony could not have been submit-
ted in written form, or upon consent of
all of the parties.

(6) Notwithstanding §§ 304.20(e)(1) and
304.20(e)(4) of this part, the Arbitrator
may permit any party to supplement
the documents which formed the basis
for the selection of the response action
(with additional documents, affidavits,
or oral testimony), if any party dem-
onstrates that supplementation is ap-
propriate based upon applicable prin-
ciples of administrative law.

(k)(1) Except as provided in para-
graph (j)(6) of this section, exhibits
andother documentary evidence not in-
cluded in a party’s pleadings, not ex-
changed prior to the pre-hearing con-
ference pursuant to § 304.31(a) of this
part, or not exchanged at the pre-hear-
ing conference pursuant to § 304.31(g)(1)
of this part, may be introduced at the
hearing only upon a showing of good
cause by the moving party or upon con-
sent of all of the parties.

(2) Except as provided in paragraph
(j)(6) of this section, witnesses not
identified in a party’s witness list may
be presented at the hearing only upon
a showing of good cause by the moving
party or upon consent of all of the par-
ties.

(3) The Arbitrator shall be the judge
of the relevance and materiality of the
evidence offered during the proceeding
and of the applicability of legal privi-
leges. Conformity to legal rules of evi-
dence shall not be required.

(4) The Arbitrator may make such or-
ders as may be necessary for in camera
consideration of evidence for reasons of
business confidentiality as defined by
40 CFR 2.201(e) and as consistent with
section 104(e)(7) of CERCLA, 42 U.S.C.
9604(e)(7).

(l) The hearing may proceed in the
absence of any party who, after due no-
tice, fails to appear or fails to obtain
an adjournment. If a party, after due
notice, fails to appear or fails to obtain
an adjournment, such party will be
deemed to have waived the right to be
present at the hearing.

(m) After all disputed issues have
been heard by the Arbitrator, the Arbi-
trator may permit the parties to make
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closing statements, after which the Ar-
bitrator shall declare the hearing
closed.

(n) The hearing shall be completed
within two weeks, unless the Arbitra-
tor extends the hearing for good cause.

(o) The Arbitrator may permit the
parties to submit proposed findings of
fact, rulings, or orders within ten days
after receipt of the hearing transcript
or such longer time upon a finding of
good cause.

(p) The parties may provide, by writ-
ten agreement, for the waiver of the
hearing.

§ 304.33 Arbitral decision and public
comment.

(a) The Arbitrator shall render a pro-
posed decision within forty-five days
after the hearing is closed, or within
forty-five days after the pre-hearing
conference if no hearing is held, unless
the parties have settled the dispute
prior to the rendering of the proposed
decision.

(b)(1) The proposed decision shall be
in writing and shall be signed by the
Arbitrator. It shall be limited in ac-
cordance with the Arbitrator’s jurisdic-
tion as defined by § 304.20 of this part,
and shall, if such issues have been
jointly submitted by the parties for
resolution, contain the Arbitrator’s de-
termination of:

(i) Which participating PRPs, if any,
are liable pursuant to section 107(a) of
CERCLA, 42 U.S.C. 9607(a);

(ii) The dollar amount of response
costs, if any, to be awarded to EPA;
and

(iii) The allocation of responsibility
for payment of EPA’s award, if any,
among the participating PRPs.

(2) The proposed decision shall also
assess arbitration fees and expenses
(see § 304.41 of this part) in favor of any
party, or combination of parties, and,
in the event any administrative fees or
expenses are due the Association, in
favor of the Association.

(c) If the parties settle their dispute
during the course of the proceeding,
the Arbitrator may, upon the parties’
request, set forth in the terms of the
agreed settlement in a proposed deci-
sion. Except as provided in § 304.20(b) of
this part, a proposed decision which
embodies an agreed settlement shall be

subject to all applicable provisions of
this part, including, but not limited to,
paragraph (e) of this section and § 304.40
of this part.

(d) The parties shall accept as legal
delivery of the proposed decision the
placing in the United States mail of a
true copy of the proposed decision, sent
by certified mail, return receipt re-
quested, addressed to each party’s last
known address or each party’s attor-
ney’s last known address, or by per-
sonal service.

(e)(1) Pursuant to section 122(i) of
CERCLA, 42 U.S.C. 9622(i), notice of the
proposed decision shall be published
promptly by EPA in the FEDERAL REG-
ISTER. Such notice shall include the
name and location of the facility con-
cerned, the names of the parties to the
proceeding, and a brief summary of the
proposed decision, and shall provide
persons who are not parties to the pro-
ceeding a thirty-day period in which to
file written comments relating to the
proposed decision. Any filed comments
shall be made available to the partici-
pating PRPs and to the public. The
participating PRPs shall have ten days
from the close of the public comment
period in which to submit to EPA in
writing their views on the merits of
any comments filed. EPA shall con-
sider any comments filed, and shall,
within thirty days after the close of
the ten-day period during which the
participating PRPs may submit their
views on any comments filed, provide
written notice to the Arbitrator and
the participating PRPs. The written
notice shall be made available to the
public and shall include:

(i) A summary of any comments
filed;

(ii) Responses to any comments filed;
(iii) A discussion of whether any

comments filed disclose to EPA facts
or considerations which indicate the
proposed decision is inappropriate, im-
proper or inadequate; and

(iv) EPA’s determination as to
whether modification of the proposed
decision or withdrawal from the arbi-
tral proceeding is necessary based upon
such comments.

(2) If EPA’s written notice does not
state that modification or withdrawal
is necessary based upon public com-
ments, then the proposed decision shall

VerDate 18<SEP>98 12:49 Oct 09, 1998 Jkt 179159 PO 00000 Frm 00361 Fmt 8010 Sfmt 8010 Y:\SGML\179159T.XXX pfrm13 PsN: 179159T



366

40 CFR Ch. I (7–1–98 Edition)§ 304.40

become final thirty days after the date
of issuance of EPA’s written notice. If
EPA’s written notice states that modi-
fication or withdrawal is necessary, the
parties shall have thirty days from the
date of issuance of EPA’s written no-
tice to modify the proposed decision so
that it is no longer inappropriate, im-
proper or inadequate and to set forth
the proposed decision, as modified, in
an agreed settlement. If an agreed set-
tlement is reached, such agreed settle-
ment shall be the final decision. If the
parties do not modify the proposed de-
cision in an agreed settlement within
thirty days, the proposed decision shall
be null and void and of no legal effect,
EPA shall withdraw from the proceed-
ing, and the Arbitrator shall assess
such administrative fees and expenses
(see § 304.41 of this part) against the
parties as the Arbitrator deems appro-
priate.

(f) Payment of EPA’s award, if any,
and any fees or expenses due pursuant
to the final decision, shall be made
within thirty days after the date of the
final decision.

(g) The Arbitrator shall, upon writ-
ten request of any party, furnish to
such party certified facsimiles of all
papers in the Arbitrator’s possession
that may be required in judicial pro-
ceedings relating to the arbitration
pursuant to § 304.40 of this part.

Subpart D—Other Provisions
§ 304.40 Effect and enforcement of

final decision.
(a) Pursuant to section 122(h)(4) of

CERCLA, 42 U.S.C. 9622(h)(4), any par-
ticipating PRP who has resolved his or
her liability for an EPA claim through
a final decision reached pursuant to
the procedures established by this part
shall not be liable for claims for con-
tributions regarding matters addressed
by the final decision.

(b) The final decision shall be binding
and conclusive upon the parties as to
issues that were jointly submitted by
the parties for resolution and addressed
in the decision.

(c)(1) If any award made in the final
decision is not paid within the time re-
quired by § 304.33(f) of this part, the
final decision may be enforced as a set-
tlement under section 122(h) of

CERCLA, 42 U.S.C. 9622(h), by the At-
torney General on behalf of EPA in any
appropriate Federal district court pur-
suant to section 122(h)(3) of CERCLA,
42 U.S.C. 9622(h)(3). Pursuant to section
122(h)(3) of CERCLA, the terms of the
final decision shall not be subject to
review in any such action.

(2) In any such enforcement action
initiated by the United States, the
final decision may be challenged by
any party if:

(i) It was achieved through fraud,
misconduct, or partiality on the part of
the Arbitrator;

(ii) It was achieved through fraud or
misconduct by one of the parties af-
fecting the result;

(iii) The Arbitrator exceeded his or
her jurisdiction under § 304.20 of this
part or failed to decide the claim with-
in the bounds of his or her authority
under this part; or

(iv) It violates public policy.
(3) Except as necessary to show such

fraud, misconduct, partiality, excess of
jurisdiction or authority, or violation
of public policy, in any such enforce-
ment action, a party may not raise, for
the purpose of overturning or other-
wise challenging the final decision,
issues arising in the claim that were
not submitted for resolution by arbi-
tration.

(d) Except as provided in paragraph
(c) of this section, and except as nec-
essary for a participating PRP to de-
fend against an action seeking con-
tribution for matters addressed by the
final decision, no final decision shall be
admissible as evidence of any issue of
fact or law in any proceeding brought
under any provision of CERCLA or any
other provision of law.

(e) Neither the initiation of an arbi-
tral proceeding nor the rendering of a
final decision on an EPA claim shall
preclude or otherwise affect the ability
of the United States, including EPA,
to:

(1) Seek injunctive relief against any
participating PRP for further response
action at the facility concerned pursu-
ant to CERCLA or any other applicable
statute, regulation or legal theory; or

(2) Take further response action at
the facility concerned pursuant to
CERCLA or any other applicable stat-
ute, regulation or legal theory; or
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(3) Seek reimbursement from any
participating PRP for any costs not
the subject of the arbitral proceeding
pursuant to CERCLA or any other ap-
plicable statute, regulation or legal
theory; or

(4) Seek any relief for any violation
of criminal law from any participating
PRP; or

(5) Seek damages for injury to, de-
struction of, or loss of natural re-
sources from any participating PRP; or

(6) Seek any relief, civil or criminal,
from any person not a party to the ar-
bitral proceeding under CERCLA or
any other applicable statute, regula-
tion or legal theory.

§ 304.41 Administrative fees, expenses,
and Arbitrator’s fee.

(a) The Association shall prescribe an
Administrative Fee Schedule and a Re-
fund Schedule, which shall be subject
to the approval of EPA. The schedule
in effect at the time of filing or the
time of refund shall be applicable.

(b) Expenses of witnesses shall be
borne by the party producing such wit-
nesses. The expense of the stenographic
record and all transcripts thereof shall
be prorated equally among all parties
ordering copies, unless otherwise
agreed by the parties, or unless the Ar-
bitrator assesses such expenses or any
part thereof against any specified
party in the decision. The expense of
an interpreter shall be borne by the
party requesting the interpreter.

(c) The Association shall establish
the per diem fee for the Arbitrator,
subject to the approval of EPA, prior
to the commencement of any activities
by the Arbitrator. Arrangements for
compensation of the Arbitrator shall
be made by the Association.

(d) The Association shall make ap-
propriate arrangements to pay the Ar-
bitrator’s fee and the administrative
fee, and shall render an accounting to
the parties in accordance with the Ar-
bitrator’s award, within thirty days
after the date of the final decision.

(e) In any arbitration conducted prior
to the selection of the Association (see
§ 304.21(e) of this part), all fees and ex-
penses of the arbitral proceeding, in-

cluding the Arbitrator’s fee, shall be
divided equally among all parties, ex-
cept that expenses of witnesses shall be
borne by the party producing such wit-
nesses, expenses of an interpreter shall
be borne by the party requesting such
interpreter, and the expense of the
stenographic record and all transcripts
thereof shall be prorated equally
among all parties ordering copies.

§ 304.42 Miscellaneous provisions.

(a) Any party who proceeds with the
arbitration knowing that any provision
or requirement of this part has not
been complied with, and who fails to
object thereto either orally or in writ-
ing in a timely manner, shall bedeemed
to have waived the right to object.

(b) The original of any joint request
for arbitration, modification to any
joint request for arbitration, pleading,
letter, or other document filed in the
proceeding (except for exhibits and
other documentary evidence) shall be
signed by the filing party or by his or
her attorney.

(c) All papers associated with the
proceeding that are served by a party
to an opposing party shall be served by
personal service, or by United States
first class mail, or by United States
certified mail, return receipt re-
quested, addressed to the party’s attor-
ney, or if the party is not represented
by an attorney or the attorney cannot
be located, to the last known address of
the party. All papers associated with
the proceeding that are served by the
Arbitrator or by the Association shall
be served by personal service or by
United States certified mail, return re-
ceipt requested, addressed to the par-
ty’s attorney, or if the party is not rep-
resented by an attorney or the attor-
ney cannot be located, to the last
known address of the party.

(d) If any provision of this part, or
the application of any provision of this
part to any person or circumstance, is
held invalid, the application of such
provision to other persons or cir-
cumstances and the remainder of this
part shall not be affected thereby.
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