
64

40 CFR Ch. I (7–1–98 Edition)§ 63.15

(c) The materials listed below are
available for purchase from the Amer-
ican Petroleum Institute (API), 1220 L
Street, NW., Washington, DC 20005.

(1) API Publication 2517, Evaporative
Loss from External Floating-Roof
Tanks, Third Edition, February 1989,
IBR approved for § 63.111 of subpart G of
this part.

(2) API Publication 2518, Evaporative
Loss from Fixed-roof Tanks, Second
Edition, October 1991, IBR approved for
§ 63.150(g)(3)(i)(C) of subpart G of this
part.

(d) State and Local Requirements. The
materials listed below are available at
the Air and Radiation Docket and In-
formation Center, U.S. EPA, 401 M
Street, SW., Washington, DC.

(1) California Regulatory Requirements
Applicable to the Air Toxics Program,
April 6, 1998, IBR approved for
§ 63.99(a)(5)(ii) of subpart E of this part.

(2) [Reserved]

[59 FR 12430, Mar. 16, 1994, as amended at 59
FR 19453, Apr. 22, 1994; 59 FR 62589, Dec. 6,
1994; 60 FR 4963, Jan. 25, 1995; 60 FR 33122,
June 27, 1995; 60 FR 45980, Sept. 1, 1995; 61 FR
25399, May 21, 1996; 61 FR 66227, Dec. 17, 1996;
62 FR 65024, Dec. 10, 1997; 63 FR 26465, May 13,
1998]

EFFECTIVE DATE NOTE: At 63 FR 26465, May
13, 1998, § 63.14, paragraph (d)(1) was revised,
effective July 13, 1998. For the convenience of
the user, the superseded text is set forth as
follows:

§ 63.14 Incorporation by reference.

* * * * *

(d) * * *
(1) California Regulatory Requirements Appli-

cable to the Air Toxics Program, August 1, 1997,
IBR approved for § 63.99(a)(5)(ii) of subpart E
of this part.

§ 63.15 Availability of information and
confidentiality.

(a) Availability of information. (1) With
the exception of information protected
through part 2 of this chapter, all re-
ports, records, and other information
collected by the Administrator under
this part are available to the public. In
addition, a copy of each permit appli-
cation, compliance plan (including the
schedule of compliance), notification of
compliance status, excess emissions
and continuous monitoring systems
performance report, and title V permit

is available to the public, consistent
with protections recognized in section
503(e) of the Act.

(2) The availability to the public of
information provided to or otherwise
obtained by the Administrator under
this part shall be governed by part 2 of
this chapter.

(b) Confidentiality. (1) If an owner or
operator is required to submit informa-
tion entitled to protection from disclo-
sure under section 114(c) of the Act, the
owner or operator may submit such in-
formation separately. The require-
ments of section 114(c) shall apply to
such information.

(2) The contents of a title V permit
shall not be entitled to protection
under section 114(c) of the Act; how-
ever, information submitted as part of
an application for a title V permit may
be entitled to protection from disclo-
sure.

Subpart B—Requirements for Con-
trol Technology Determina-
tions for Major Sources in Ac-
cordance With Clean Air Act
Sections, Sections 112(g) and
112(j)

SOURCE: 59 FR 26449, May 20, 1994, unless
otherwise noted.

§ 63.40 Applicability of §§ 63.40 through
63.44.

(a) Applicability. The requirements of
§§ 63.40 through 63.44 of this subpart
carry out section 112(g)(2)(B) of the 1990
Amendments.

(b) Overall requirements. The require-
ments of §§ 63.40 through 63.44 of this
subpart apply to any owner or operator
who constructs or reconstructs a major
source of hazardous air pollutants after
the effective date of section 112(g)(2)(B)
(as defined in § 63.41) and the effective
date of a title V permit program in the
State or local jurisdiction in which the
major source is (or would be) located
unless the major source in question has
been specifically regulated or exempted
from regulation under a standard
issued pursuant to section 112(d), sec-
tion 112(h), or section 112(j) and incor-
porated in another subpart of part 63,
or the owner or operator of such major
source has received all necessary air
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quality permits for such construction
or reconstruction project before the ef-
fective date of section 112(g)(2)(B).

(c) Exclusion for electric utility steam
generating units. The requirements of
this subpart do not apply to electric
utility steam generating units unless
and until such time as these units are
added to the source category list pur-
suant to section 112(c)(5) of the Act.

(d) Relationship to State and local re-
quirements. Nothing in this subpart
shall prevent a State or local agency
from imposing more stringent require-
ments than those contained in this
subpart.

(e) Exclusion for stationary sources in
deleted source categories. The require-
ments of this subpart do not apply to
stationary sources that are within a
source category that has been deleted
from the source category list pursuant
to section 112(c)(9) of the Act.

(f) Exclusion for research and develop-
ment activities. The requirements of this
subpart do not apply to research and
development activities, as defined in
§ 63.41.

[61 FR 68399, Dec. 27, 1996]

§ 63.41 Definitions.
Terms used in this subpart that are

not defined in this section have the
meaning given to them in the Act and
in subpart A.

Affected source means the stationary
source or group of stationary sources
which, when fabricated (on site), erect-
ed, or installed meets the definition of
‘‘construct a major source’’ or the defi-
nition of ‘‘reconstruct a major source’’
contained in this section.

Affected States are all States:
(1) Whose air quality may be affected

and that are contiguous to the State in
which a MACT determination is made
in accordance with this subpart; or

(2) Whose air quality may be affected
and that are within 50 miles of the
major source for which a MACT deter-
mination is made in accordance with
this subpart.

Available information means, for pur-
poses of identifying control technology
options for the affected source, infor-
mation contained in the following in-
formation sources as of the date of ap-
proval of the MACT determination by
the permitting authority:

(1) A relevant proposed regulation,
including all supporting information;

(2) Background information docu-
ments for a draft or proposed regula-
tion;

(3) Data and information available
for the Control Technology Center de-
veloped pursuant to section 113 of the
Act;

(4) Data and information contained
in the Aerometric Informational Re-
trieval System including information
in the MACT data base;

(5) Any additional information that
can be expeditiously provided by the
Administrator; and

(6) For the purpose of determinations
by the permitting authority, any addi-
tional information provided by the ap-
plicant or others, and any additional
information considered available by
the permitting authority.

Construct a major source means:
(1) To fabricate, erect, or install at

any greenfield site a stationary source
or group of stationary sources which is
located within a contiguous area and
under common control and which emits
or has the potential to emit 10 tons per
year of any HAP’s or 25 tons per year of
any combination of HAP, or

(2) To fabricate, erect, or install at
any developed site a new process or
production unit which in and of itself
emits or has the potential to emit 10
tons per year of any HAP or 25 tons per
year of any combination of HAP, un-
less the process or production unit sat-
isfies criteria in paragraphs (2) (i)
through (vi) of this definition.

(i) All HAP emitted by the process or
production unit that would otherwise
be controlled under the requirements
of this subpart will be controlled by
emission control equipment which was
previously installed at the same site as
the process or production unit;

(ii) (A) The permitting authority has
determined within a period of 5 years
prior to the fabrication, erection, or in-
stallation of the process or production
unit that the existing emission control
equipment represented best available
control technology (BACT), lowest
achievable emission rate (LAER) under
40 CFR part 51 or 52, toxics—best avail-
able control technology (T–BACT), or
MACT based on State air toxic rules

VerDate 10<AUG>98 01:12 Aug 13, 1998 Jkt 179148 PO 00000 Frm 00061 Fmt 8010 Sfmt 8010 Y:\SGML\179148T.XXX 179148t PsN: 179148T



66

40 CFR Ch. I (7–1–98 Edition)§ 63.41

for the category of pollutants which in-
cludes those HAP’s to be emitted by
the process or production unit; or

(B) The permitting authority deter-
mines that the control of HAP emis-
sions provided by the existing equip-
ment will be equivalent to that level of
control currently achieved by other
well-controlled similar sources (i.e.,
equivalent to the level of control that
would be provided by a current BACT,
LAER, T–BACT, or State air toxic rule
MACT determination);

(iii) The permitting authority deter-
mines that the percent control effi-
ciency for emissions of HAP from all
sources to be controlled by the existing
control equipment will be equivalent
to the percent control efficiency pro-
vided by the control equipment prior to
the inclusion of the new process or pro-
duction unit;

(iv) The permitting authority has
provided notice and an opportunity for
public comment concerning its deter-
mination that criteria in paragraphs
(2)(i), (2)(ii), and (2)(iii) of this defini-
tion apply and concerning the contin-
ued adequacy of any prior LAER,
BATC, T–BACT, or State air toxic rule
MACT determination;

(v) If any commenter has asserted
that a prior LAER, BACT, T–BACT, or
State air toxic rule MACT determina-
tion is no longer adequate, the permit-
ting authority has determined that the
level of control required by that prior
determination remains adequate; and

(vi) Any emission limitations, work
practice requirements, or other terms
and conditions upon which the above
determinations by the permitting au-
thority are applicable requirements
under section 504(a) and either have
been incorporated into any existing
title V permit for the affected facility
or will be incorporated into such per-
mit upon issuance.

Control technology means measures,
processes, methods, systems, or tech-
niques to limit the emission of hazard-
ous air pollutants through process
changes, substitution of materials or
other modifications;

(1) Reduce the quantity of, or elimi-
nate emissions of, such pollutants
through process changes, substitution
of materials or other modifications;

(2) Enclose systems or processes to
eliminate emissions;

(3) Collect, capture or treat such pol-
lutants when released from a process,
stack, storage or fugitive emissions
point;

(4) Are design, equipment, work prac-
tice, or operational standards (includ-
ing requirements for operator training
or certification) as provided in 42
U.S.C. 7412(h); or

(5) Are a combination of paragraphs
(1) through (4) of this definition.

Effective date of section 112(g)(2)(B) in
a State or local jurisdiction means the ef-
fective date specified by the permitting
authority at the time the permitting
authority adopts a program to imple-
ment section 112(g) with respect to con-
struction or reconstruction or major
sources of HAP, or June 29, 1998 which-
ever is earlier.

Electric utility steam generating unit
means any fossil fuel fired combustion
unit of more than 25 megawatts that
serves a generator that produces elec-
tricity for sale. A unit that co-gen-
erates steam and electricity and sup-
plies more than one-third of its poten-
tial electric output capacity and more
than 25 megawatts electric output to
any utility power distribution system
for sale shall be considered an electric
utility steam generating unit.

Greenfield suite means a contiguous
area under common control that is an
undeveloped site.

List of Source Categories means the
Source Category List required by sec-
tion 112(c) of the Act.

Maximum achievable control technology
(MACT) emission limitation for new
sources means the emission limitation
which is not less stringent that the
emission limitation achieved in prac-
tice by the best controlled similar
source, and which reflects the maxi-
mum degree of deduction in emissions
that the permitting authority, taking
into consideration the cost of achiev-
ing such emission reduction, and any
non-air quality health and environ-
mental impacts and energy require-
ments, determines is achievable by the
constructed or reconstructed major
source.

Notice of MACT Approval means a doc-
ument issued by a permitting author-
ity containing all federally enforceable

VerDate 10<AUG>98 01:12 Aug 13, 1998 Jkt 179148 PO 00000 Frm 00062 Fmt 8010 Sfmt 8010 Y:\SGML\179148T.XXX 179148t PsN: 179148T



67

Environmental Protection Agency § 63.42

conditions necessary to enforce the ap-
plication and operation of MACT or
other control technologies such that
the MACT emission limitation is met.

Permitting authority means the per-
mitting authority as defined in part 70
or 71 of this chapter.

Process or production unit means any
collection of structures and/or equip-
ment, that processes assembles, ap-
plies, or otherwise uses material inputs
to produce or store an intermediate or
final product. A single facility may
contain more than one process or pro-
duction unit.

Reconstruct a major source means the
replacement of components at an exist-
ing process or production unit that in
and of itself emits or has that potential
to emit 10 tons per year of any HAP or
25 tons per year of any combination of
HAP, whenever:

(1) The fixed capital cost of the new
components exceeds 50 percent of the
fixed capital cost that would be re-
quired to construct a comparable proc-
ess or production unit; and

(2) It is technically and economically
feasible for the reconstructed major
source to meet the applicable maxi-
mum achievable control technology
emission limitation for new sources es-
tablished under this subpart.

Research and development activities
means activities conducted at a re-
search or laboratory facility whose pri-
mary purpose is to conduct research
and development into new processes
and products, where such source is op-
erated under the close supervision of
technically trained personnel and is
not engaged in the manufacture of
products for sale or exchange for com-
mercial profit, except in a de minimis
manner.

Similar source means a stationary
source or process that has comparable
emissions and is structurally similar in
design and capacity to a constructed or
reconstructed major source such that
the source could be controlled using
the same control technology.

[61 FR 68399, Dec. 27, 1996]

§ 63.42 Program requirements govern-
ing construction or reconstruction
of major sources.

(a) Adoption of program. Each permit-
ting authority shall review its existing

programs, procedures, and criteria for
preconstruction review for conformity
to the requirements established by
§§ 63.40 through 63.44, shall make any
additions and revisions to its existing
programs, procedures, and criteria that
the permitting authority deems nec-
essary to properly effectuate §§ 63.40
through 63.44, and shall adopt a pro-
gram to implement section 112(g) with
respect to construction or reconstruc-
tion of major sources of HAP. As part
of the adoption by the permitting au-
thority of a program to implement sec-
tion 112(g) with respect to construction
or reconstruction of major sources of
HAP, the chief executive officer of the
permitting authority shall certify that
the program satisfies all applicable re-
quirements established by §§ 63.40
through 63.44, and shall specify an ef-
fective date for that program which is
not later than June 29, 1998. Prior to
the specified effective date, the permit-
ting authority shall publish a notice
stating that the permitting authority
has adopted a program to implement
section 112(g) with respect to construc-
tion or reconstruction of major sources
of HAP and stating the effective date,
and shall provide a written description
of the program to the Administrator
through the appropriate EPA Regional
Office. Nothing in this section shall be
construed either:

(1) To require that any owner or op-
erator of a stationary source comply
with any requirement adopted by the
permitting authority which is not in-
tended to implement section 112(g)
with respect to construction or recon-
struction of major sources of HAP; or

(2) To preclude the permitting au-
thority from enforcing any require-
ments not intended to implement sec-
tion 112(g) with respect to construction
or reconstruction of major sources of
HAP under any other provision of ap-
plicable law.

(b) Failure to adopt program. In the
event that the permitting authority
fails to adopt a program to implement
section 112(g) with respect to construc-
tion or reconstruction of major sources
of HAP with an effective date on or be-
fore June 29, 1998, and the permitting
authority concludes that it is able to
make case-by-case MACT determina-
tions which conform to the provisions
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of § 63.43 in the absence of such a pro-
gram, the permitting authority may
elect to make such determinations.
However, in those instances where the
permitting authority elects to make
case-by-case MACT determinations in
the absence of a program to implement
section 112(g) with respects to con-
struction or reconstruction of major
sources of HAP, no such case-by-case
MACT determinations shall take effect
until after it has been submitted by the
permitting authority in writing to the
appropriate EPA Regional Office and
the EPA Regional Office has concurred
in writing that the case-by-case MACT
determination by the permitting au-
thority is in conformity with all re-
quirements established by §§ 63.40
through 63.44. In the event that the
permitting authority fails to adopt a
program to implement section 112(g)
with respect to construction or recon-
struction of major sources of HAP with
an effective date on or before June 29,
1998, and the permitting authority con-
cludes that it is unable to make case-
by-case MACT determinations in the
absence of such a program, the permit-
ting authority may request that the
EPA Regional Office adopt and imple-
ment a transitional program to imple-
ment section 112(g) with respect to con-
struction or reconstruction of major
sources of HAP in the affected State of
local jurisdiction while the permitting
authority completes development and
adoption of a section 112(g) program.
Any such transitional section 112(g)
program adopted by the EPA Regional
Office shall conform to all require-
ments established by §§ 63.40 through
63.44, and shall remain in effect for no
more than 1 year. Continued failure by
the permitting authority to adopt a
program to implement section 112(g)
with respect to construction or recon-
struction of major sources of HAP shall
be construed as a failure by the permit-
ting authority to adequately admin-
ister and enforce its title V permitting
program and shall constitute cause by
EPA to apply the sanctions and rem-
edies set forth in the Clean Air Act sec-
tion 502(I).

(c) Prohibition. After the effective
date of section 112(g)(2)(B) (as defined
in § 63.41) in a State or local jurisdic-
tion and the effective date of the title

V permit program applicable to that
State or local jurisdiction, no person
may begin actual construction or re-
construction of a major source of HAP
in such State or local jurisdiction un-
less:

(1) The major source in question has
been specifically regulated or exempted
from regulation under a standard
issued pursuant to section 112(d), sec-
tion 112(h) or section 112(j) in part 63,
and the owner and operator has fully
complied with all procedures and re-
quirements for preconstruction review
established by that standard, including
any applicable requirements set forth
in subpart A of this part 63; or

(2) The permitting authority has
made a final and effective case-by-case
determination pursuant to the provi-
sions of § 63.43 such that emissions from
the constructed or reconstructed major
source will be controlled to a level no
less stringent than the maximum
achievable control technology emission
limitation for new sources.

[61 FR 68400, Dec. 27, 1996]

§ 63.43 Maximum achievable control
technology (MACT) determinations
for constructed and reconstructed
major sources.

(a) Applicability. The requirements of
this section apply to an owner or oper-
ator who constructs or reconstructs a
major source of HAP subject to a case-
by-case determination of maximum
achievable control technology pursu-
ant to § 63.42(c).

(b) Requirements for constructed and
reconstructed major sources. When a
case-by-case determination of MACT is
required by § 63.42(c), the owner and op-
erator shall obtain from the permitting
authority an approved MACT deter-
mination according to one of the re-
view options contained in paragraph (c)
of this section.

(c) Review options. (1) When the per-
mitting authority requires the owner
or operator to obtain, or revise, a per-
mit issued pursuant to title V of the
Act before construction or reconstruc-
tion of the major source, or when the
permitting authority allows the owner
or operator at its discretion to obtain
or revise such a permit before con-
struction or reconstruction, and the
owner or operator elects that option,
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the owner or operator shall follow the
administrative procedures in the pro-
gram approved under title V of the Act
(or in other regulations issued pursu-
ant to title V of the Act, where appli-
cable).

(2) When an owner or operator is not
required to obtain or revise a title V
permit (or other permit issued pursu-
ant to title V of the Act) before con-
struction or reconstruction, the owner
or operator (unless the owner or opera-
tor voluntarily follows the process to
obtain a title V permit) shall either, at
the discretion of the permitting au-
thority:

(i) Apply for and obtain a Notice of
MACT Approval according to the pro-
cedures outlined in paragraphs (f)
through (h) of this section; or

(ii) Apply for a MACT determination
under any other administrative proce-
dures for preconstruction review and
approval established by the permitting
authority for a State or local jurisdic-
tion which provide for public participa-
tion in the determination, and ensure
that no person may begin actual con-
struction or reconstruction of a major
source in that State or local jurisdic-
tion unless the permitting authority
determines that the MACT emission
limitation for new sources will be met.

(3) When applying for a permit pursu-
ant to title V of the Act, an owner or
operator may request approval of case-
by-case MACT determinations for al-
ternative operating scenarios. Ap-
proval of such determinations satisfies
the requirements of section 112(g) of
each such scenario.

(4) Regardless of the review process,
the MACT emission limitation and re-
quirements established shall be effec-
tive as required by paragraph (j) of this
section, consistent with the principles
established in paragraph (d) of this sec-
tion, and supported by the information
listed in paragraph (e) of this section.
The owner or operator shall comply
with the requirements in paragraphs
(k) and (l) of this section, and with all
applicable requirements in subpart A of
this part.

(d) Principles of MACT determinations.
The following general principles shall
govern preparation by the owner or op-
erator of each permit application or
other application requiring a case-by-

case MACT determination concerning
construction or reconstruction of a
major source, and all subsequent re-
view of and actions taken concerning
such an application by the permitting
authority:

(1) The MACT emission limitation or
MACT requirements recommended by
the applicant and approved by the per-
mitting authority shall not be less
stringent than the emission control
which is achieved in practice by the
best controlled similar source, as de-
termined by the permitting authority.

(2) Based upon available information,
as defined in this subpart, the MACT
emission limitation and control tech-
nology (including any requirements
under paragraph (d)(3) of this section)
recommended by the applicant and ap-
proved by the permitting authority
shall achieve the maximum degree of
reduction in emissions of HAP which
can be achieved by utilizing those con-
trol technologies that can be identified
from the available information, taking
into consideration the costs of achiev-
ing such emission reduction and any
non-air quality health and environ-
mental impacts and energy require-
ments associated with the emission re-
duction.

(3) The applicant may recommend a
specific design, equipment, work prac-
tice, or operational standard, or a com-
bination thereof, and the permitting
authority may approve such a standard
if the permitting authority specifically
determines that it is not feasible to
prescribe or enforce an emission limi-
tation under the criteria set forth in
section 112(h)(2) of the Act.

(4) If the Administrator has either
proposed a relevant emission standard
pursuant to section 112(d) or section
112(h) of the Act or adopted a presump-
tive MACT determination for the
source category which includes the
constructed or reconstructed major
source, then the MACT requirements
applied to the constructed or recon-
structed major source shall have con-
sidered those MACT emission limita-
tions and requirements of the proposed
standard or presumptive MACT deter-
mination.

(e) Application requirements for a case-
by-case MACT determination. (1) An ap-
plication for a MACT determination
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(whether a permit application under
title V of the Act, an application for a
Notice of MACT Approval, or other
document specified by the permitting
authority under paragraph (c)(2)(ii) of
this section) shall specify a control
technology selected by the owner or
operator that, if properly operated and
maintained, will meet the MACT emis-
sion limitation or standard as deter-
mined according to the principles set
forth in paragraph (d) of this section.

(2) In each instance where a con-
structed or reconstructed major source
would require additional control tech-
nology or a change in control tech-
nology, the application for a MACT de-
termination shall contain the following
information:

(i) The name and address (physical
location) of the major source to be con-
structed or reconstructed;

(ii) A brief description of the major
source to be constructed or recon-
structed and identification of any list-
ed source category or categories in
which it is included;

(iii) The expected commencement
date for the construction or recon-
struction of the major source;

(iv) The expected completion date for
construction or reconstruction of the
major source;

(v) the anticipated date of start-up
for the constructed or reconstructed
major source;

(vi) The HAP emitted by the con-
structed or reconstructed major
source, and the estimated emission
rate for each such HAP, to the extent
this information is needed by the per-
mitting authority to determine MACT;

(vii) Any federally enforceable emis-
sion limitations applicable to the con-
structed or reconstructed major
source;

(viii) The maximum and expected
utilization of capacity of the con-
structed or reconstructed major
source, and the associated uncontrolled
emission rates for that source, to the
extent this information is needed by
the permitting authority to determine
MACT;

(ix) The controlled emissions for the
constructed or reconstructed major
source in tons/yr at expected and maxi-
mum utilization of capacity, to the ex-
tent this information is needed by the

permitting authority to determine
MACT;

(x) A recommended emission limita-
tion for the constructed or recon-
structed major source consistent with
the principles set forth in paragraph (d)
of this section;

(xi) The selected control technology
to meet the recommended MACT emis-
sion limitation, including technical in-
formation on the design, operation,
size, estimated control efficiency of the
control technology (and the manufac-
turer’s name, address, telephone num-
ber, and relevant specifications and
drawings, if requested by the permit-
ting authority);

(xii) Supporting documentation in-
cluding identification of alternative
control technologies considered by the
applicant to meet the emission limita-
tion, and analysis of cost and non-air
quality health environmental impacts
or energy requirements for the selected
control technology; and

(xiii) Any other relevant information
required pursuant to subpart A.

(3) In each instance where the owner
or operator contends that a con-
structed or reconstructed major source
will be in compliance, upon startup,
with case-by-case MACT under this
subpart without a change in control
technology, the application for a
MACT determination shall contain the
following information:

(i) The information described in para-
graphs (e)(2)(i) through (e)(2)(x) of this
section; and

(ii) Documentation of the control
technology in place.

(f) Administrative procedures for review
of the Notice of MACT Approval. (1) The
permitting authority will notify the
owner or operator in writing, within 45
days from the date the application is
first received, as to whether the appli-
cation for a MACT determination is
complete or whether additional infor-
mation is required.

(2) The permitting authority will ini-
tially approve the recommended MACT
emission limitation and other terms
set forth in the application, or the per-
mitting authority will notify the
owner or operator in writing of its in-
tent to disapprove the application,
within 30 calendar days after the owner
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or operator is notified in writing that
the application is complete.

(3) The owner or operator may
present, in writing, within 60 calendar
days after receipt of notice of the per-
mitting authority’s intent to dis-
approve the application, additional in-
formation or arguments pertaining to,
or amendments to, the application for
consideration by the permitting au-
thority before it decides whether to fi-
nally disapprove the application.

(4) The permitting authority will ei-
ther initially approve or issue a final
disapproval of the application within 90
days after it notifies the owner or oper-
ator of an intent to disapprove or with-
in 30 days after the date additional in-
formation is received from the owner
or operator; whichever is earlier.

(5) A final determination by the per-
mitting authority to disapprove any
application will be in writing and will
specify the grounds on which the dis-
approval is based. If any application is
finally disapproved, the owner or oper-
ator may submit a subsequent applica-
tion concerning construction or recon-
struction of the same major source,
provided that the subsequent applica-
tion has been amended in response to
the stated grounds for the prior dis-
approval.

(6) An initial decision to approve an
application for a MACT determination
will be set forth in the Notice of MACT
Approval as described in paragraph (g)
of this section.

(g) Notice of MACT Approval. (1) The
Notice of MACT Approval will contain
a MACT emission limitation (or a
MACT work practice standard if the
permitting authority determines it is
not feasible to prescribe or enforce an
emission standard) to control the emis-
sions of HAP. The MACT emission lim-
itation or standard will be determined
by the permitting authority and will
conform to the principles set forth in
paragraph (d) of this section.

(2) The Notice of MACT Approval will
specify any notification, operation and
maintenance, performance testing,
monitoring, reporting and record keep-
ing requirements. The Notice of MACT
Approval shall include:

(i) In addition to the MACT emission
limitation or MACT work practice
standard established under this sub-

part, additional emission limits, pro-
duction limits, operational limits or
other terms and conditions necessary
to ensure Federal enforceability of the
MACT emission limitation;

(ii) Compliance certifications, test-
ing, monitoring, reporting and record
keeping requirements that are consist-
ent with the requirements of § 70.6(c) of
this chapter;

(iii) In accordance with section
114(a)(3) of the Act, monitoring shall be
capable of demonstrating continuous
compliance during the applicable re-
porting period. Such monitoring data
shall be of sufficient quality to be used
as a basis for enforcing all applicable
requirements established under this
subpart, including emission limita-
tions;

(iv) A statement requiring the owner
or operator to comply with all applica-
ble requirements contained in subpart
A of this part;

(3) All provisions contained in the
Notice of MACT Approval shall be fed-
erally enforceable upon the effective
date of issuance of such notice, as pro-
vided by paragraph (j) of this section.

(4) The Notice of MACT Approval
shall expire if construction or recon-
struction has not commenced within 18
months of issuance, unless the permit-
ting authority has granted an exten-
sion which shall not exceed an addi-
tional 12 months.

(h) Opportunity for public comment on
the Notice of MACT Approval. (1) The
permitting authority will provide op-
portunity for public comment on the
Notice of MACT Approval, including,
at a minimum:

(i) Availability for public inspection
in at least one location in the area af-
fected of the information submitted by
the owner or operator and of the per-
mitting authority’s initial decision to
approve the application;

(ii) A 30-day period for submittal of
public comment; and

(iii) A notice by prominent advertise-
ment in the area affected of the loca-
tion of the source information and ini-
tial decision specified in paragraph
(h)(1)(i) of this section.

(2) At the discretion of the permit-
ting authority, the Notice of MACT
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Approval setting forth the initial deci-
sion to approve the application may be-
come final automatically at the end of
the comment period if no adverse com-
ments are received. If adverse com-
ments are received, the permitting au-
thority shall have 30 days after the end
of the comment period to make any
necessary revisions in its analysis and
decide whether to finally approve the
application.

(i) EPA notification. The permitting
authority shall send a copy of the final
Notice of MACT Approval, notice of ap-
proval of a title V permit application
incorporating a MACT determination
(in those instances where the owner or
operator either is required or elects to
obtain such a permit before construc-
tion or reconstruction), or other notice
of approval issued pursuant to para-
graph (c)(2)(ii) of this section to the
Administrator through the appropriate
Regional Office, and to all other State
and local air pollution control agencies
having jurisdiction in affected States.

(j) Effective date. The effective date of
a MACT determination shall be the
date the Notice of MACT Approval be-
comes final, the date of issuance of a
title V permit incorporating a MACT
determination (in those instances
where the owner or operator either is
required or elects to obtain such a per-
mit before construction or reconstruc-
tion), or the date any other notice of
approval issued pursuant to paragraph
(c)(2)(ii) of this section becomes final.

(k) Compliance date. On and after the
date of start-up, a constructed or re-
constructed major source which is sub-
ject to the requirements of this subpart
shall be in compliance with all applica-
ble requirements specified in the
MACT determination.

(l) Compliance with MACT determina-
tions. (1) An owner or operator of a con-
structed or reconstructed major source
that is subject to a MACT determina-
tion shall comply with all require-
ments in the final Notice of MACT Ap-
proval, the title V permit (in those in-
stances where the owner or operator ei-
ther is required or elects to obtain such
a permit before construction or recon-
struction), or any other final notice of
approval issued pursuant to paragraph
(c)(2)(ii) of this section, including but
not limited to any MACT emission lim-

itation or MACT work practice stand-
ard, and any notification, operation
and maintenance, performance testing,
monitoring, reporting, and record-
keeping requirements.

(2) An owner or operator of a con-
structed or reconstructed major source
which has obtained a MACT determina-
tion shall be deemed to be in compli-
ance with section 112(g)(2)(B) of the Act
only to the extent that the constructed
or reconstructed major source is in
compliance with all requirements set
forth in the final Notice of MACT Ap-
proval, the title V permit (in those in-
stances where the owner or operator ei-
ther is required or elects to obtain such
a permit before construction or recon-
struction), or any other final notice of
approval issued pursuant to paragraph
(c)(2)(ii) of this section. Any violation
of such requirements by the owner or
operator shall be deemed by the per-
mitting authority and by EPA to be a
violation of the prohibition on con-
struction or reconstruction in section
112(g)(2)(B) for whatever period the
owner or operator is determined to be
in violation of such requirements, and
shall subject the owner or operator to
appropriate enforcement action under
the Act.

(m) Reporting to the Administrator.
Within 60 days of the issuance of a final
Notice of MACT Approval, a title V
permit incorporating a MACT deter-
mination (in those instances where the
owner or operator either is required or
elects to obtain such a permit before
construction or reconstruction), or any
other final notice of approval issued
pursuant to paragraph (c)(2)(ii) of this
section, the permitting authority shall
provide a copy of such notice to the
Administrator, and shall provide a
summary in a compatible electronic
format for inclusion in the MACT data
base.

[20 FR 68401, Dec. 27, 1996]

§ 63.44 Requirements for constructed
or reconstructed major sources sub-
ject to a subsequently promulgated
MACT standard or MACT require-
ment.

(a) If the Administrator promulgates
an emission standard under section
112(d) or section 112(h) of the Act or the
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permitting authority issues a deter-
mination under section 112(j) of the Act
that is applicable to a stationary
source or group of sources which would
be deemed to be a constructed or recon-
structed major source under this sub-
part before the date that the owner or
operator has obtained a final and le-
gally effective MACT determination
under any of the review options avail-
able pursuant to § 63.43, the owner or
operator of the source(s) shall comply
with the promulgated standard or de-
termination rather than any MACT de-
termination under section 112(g) by the
permitting authority, and the owner or
operator shall comply with the promul-
gated standard by the compliance date
in the promulgated standard.

(b) If the Administrator promulgates
an emission standard under section
112(d) or section 112(h) of the Act or the
permitting authority makes a deter-
mination under section 112(j) of the Act
that is applicable to a stationary
source or group of sources which was
deemed to be a constructed or recon-
structed major source under this sub-
part and has been subject to a prior
case-by-case MACT determination pur-
suant to § 63.43, and the owner and op-
erator obtained a final and legally ef-
fective case-by-case MACT determina-
tion prior to the promulgation date of
such emission standard, then the per-
mitting authority shall (if the initial
title V permit has not yet been issued)
issue an initial operating permit which
incorporates the emission standard or
determination, or shall (if the initial
title V permit has been issued) revise
the operating permit according to the
reopening procedures in 40 CFR part 70
or part 71, whichever is relevant, to in-
corporate the emission standard or de-
termination.

(1) The EPA may include in the emis-
sion standard established under section
112(d) or section 112(h) of the Act a spe-
cific compliance date for those sources
which have obtained a final and legally
effective MACT determination under
this subpart and which have submitted
the information required by § 63.43 to
the EPA before the close of the public
comment period for the standard estab-
lished under section 112(d) of the Act.
Such date shall assure that the owner

or operator shall comply with the pro-
mulgated standard as expeditiously as
practicable, but not longer than 8 years
after such standard is promulgated. In
that event, the permitting authority
shall incorporate the applicable com-
pliance date in the title V operating
permit.

(2) If no compliance date has been es-
tablished in the promulgated 112(d) or
112(h) standard or section 112(j) deter-
mination, for those sources which have
obtained a final and legally effective
MACT determination under this sub-
part, then the permitting authority
shall establish a compliance date in
the permit that assures that the owner
or operator shall comply with the pro-
mulgated standard or determination as
expeditiously as practicable, but not
longer than 8 years after such standard
is promulgated or a section 112(j) deter-
mination is made.

(c) Notwithstanding the require-
ments of paragraphs (a) and (b) of this
section, if the Administrator promul-
gates an emission standard under sec-
tion 112(d) or section 112(h) of the Act
or the permitting authority issues a
determination under section 112(j) of
the Act that is applicable to a station-
ary source or group of sources which
was deemed to be a constructed or re-
constructed major source under this
subpart and which is the subject of a
prior case-by-case MACT determina-
tion pursuant to § 63.43, and the level of
control required by the emission stand-
ard issued under section 112(d) or sec-
tion 112(h) or the determination issued
under section 112(j) is less stringent
than the level of control required by
any emission limitation or standard in
the prior MACT determination, the
permitting authority is not required to
incorporate any less stringent terms of
the promulgated standard in the title
V operating permit applicable to such
source(s) and may in its discretion con-
sider any more stringent provisions of
the prior MACT determination to be
applicable legal requirements when
issuing or revising such an operating
permit.

[61 FR 68404, Dec. 27, 1996]
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§§ 63.45–63.49 [Reserved]

§ 63.50 Applicability.
(a) General applicability. The require-

ments of §§ 63.50 through 63.56 imple-
ment section 112(j) of the Clean Air Act
(as amended in 1990). The requirements
of §§ 63.50 through 63.56 apply in each
State beginning on the effective date of
an approved title V permit program in
such State. These requirements apply
to the owner or operator of a major
source of hazardous air pollutants
which includes one or more stationary
sources included in a source category
or subcategory for which the Adminis-
trator has failed to promulgate an
emission standard under this part by
the section 112(j) deadline.

(b) Relationship to State and local re-
quirements. Nothing in §§ 63.50 through
63.56 shall prevent a State or local reg-
ulatory agency from imposing more
stringent requirements than those con-
tained in these subsections.

(c) Retention of State permit program
approval. In order to retain State per-
mit program approval, a State must,
by the section 112(j) deadline for a
source category, obtain sufficient legal
authority to establish equivalent emis-
sion limitations, to incorporate those
requirements into a title V permit, and
to incorporate and enforce other re-
quirements of section 112(j).

§ 63.51 Definitions.
Terms used in §§ 63.50 through 63.56 of

this subpart that are not defined below
have the meaning given to them in the
Act, in subpart A of this part.

Available information means, for pur-
poses of conducting a MACT floor find-
ing and identifying control technology
options for emission units subject to
the provisions of this subpart, informa-
tion contained in the following infor-
mation sources as of the section 112(j)
deadline:

(1) A relevant proposed regulation,
including all supporting information;

(2) Background information docu-
ments for a draft or proposed regula-
tion;

(3) Any regulation, information or
guidance collected by the Adminis-
trator establishing a MACT floor find-
ing
and/or MACT determination;

(4) Data and information available
from the Control Technology Center
developed pursuant to section 112(l)(3)
of the Act, and

(5) Data and information contained
in the Aerometric Informational Re-
trieval System (AIRS) including infor-
mation in the MACT database, and

(6) Any additional information that
can be expeditiously provided by the
Administrator, and

(7) Any information provided by ap-
plicants in an application for a permit,
permit modification, administrative
amendment, or Notice of MACT Ap-
proval pursuant to the requirements of
this subpart.

(8) Any additional relevant informa-
tion provided by the applicant.

Control technology means measures,
processes, methods, systems, or tech-
niques to limit the emission of hazard-
ous air pollutants including, but not
limited to, measures which:

(1) Reduce the quantity, or eliminate
emissions, of such pollutants through
process changes, substitution of mate-
rials or other modifications;

(2) Enclose systems or processes to
eliminate emissions;

(3) Collect, capture, or treat such pol-
lutants when released from a process,
stack, storage or fugitive emissions
point;

(4) Are design, equipment, work prac-
tice, or operational standards (includ-
ing requirements for operator training
or certification) as provided in 42
U.S.C. 7412(h); or

(5) Are a combination of paragraphs
(1) through (4) of this definition.

Emission point means any part or ac-
tivity of a major source that emits or
has the potential to emit, under cur-
rent operational design, any hazardous
air pollutant.

Emission unit means any building,
structure, facility, or installation. This
could include an emission point or col-
lection of emission points, within a
major source, which the permitting au-
thority determines is the appropriate
entity for making a MACT determina-
tion under section 112(j), i.e., any of the
following:

(1) An emission point that can be in-
dividually controlled.

(2) The smallest grouping of emission
points, that, when collected together,
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can be commonly controlled by a sin-
gle control device or work practice.

(3) Any grouping of emission points,
that, when collected together, can be
commonly controlled by a single con-
trol device or work practice.

(4) A grouping of emission points
that are functionally related. Equip-
ment is functionally related if the op-
eration or action for which the equip-
ment was specifically designed could
not occur without being connected
with or without relying on the oper-
ation of another piece of equipment.

(5) The entire geographical entity
comprising a major source in a source
category subject to a MACT determina-
tion under section 112(j).

Enhanced review means a review proc-
ess containing all administrative steps
needed to ensure that the terms and
conditions resulting from the review
process can be incorporated into the
title V permit by an administrative
amendment.

Equivalent emission limitation means
an emission limitation, established
under section 112(j) of the Act, which is
at least as stringent as the MACT
standard that EPA would have promul-
gated under section 112(d) or section
112(h) of the Act.

Existing major source means a major
source, construction or reconstruction
of which is commenced before EPA pro-
posed a standard, applicable to the
major source, under section 112 (d) or
(h), or if no proposal was published,
then on or before the section 112(j)
deadline.

Maximum achievable control technology
(MACT) emission limitation for existing
sources means the emission limitation
reflecting the maximum degree of re-
duction in emissions of hazardous air
pollutants (including a prohibition on
such emissions, where achievable) that
the Administrator, taking into consid-
eration the cost of achieving such
emission reductions, and any non-air
quality health and environmental im-
pacts and energy requirements, deter-
mines is achievable by sources in the
category or subcategory to which such
emission standard applies. This limita-
tion shall not be less stringent than
the MACT floor.

Maximum achievable control technology
(MACT) emission limitation for new

sources means the emission limitation
which is not less stringent than the
emission limitation achieved in prac-
tice by the best controlled similar
source, and which reflects the maxi-
mum degree of reduction in emissions
of hazardous air pollutants (including a
prohibition on such emissions, where
achievable) that the Administrator,
taking into consideration the cost of
achieving such emission reduction, and
any non-air quality health and envi-
ronmental impacts and energy require-
ments, determines is achievable by
sources in the category or subcategory
to which such emission standard ap-
plies.

Maximum Achievable Control Tech-
nology (MACT) floor means:

(1) For existing sources:
(i) The average emission limitation

achieved by the best performing 12 per-
cent of the existing sources in the
United States (for which the Adminis-
trator has emissions information), ex-
cluding those sources that have, within
18 months before the emission standard
is proposed or within 30 months before
such standard is promulgated, which-
ever is later, first achieved a level of
emission rate or emission reduction
which complies, or would comply if the
source is not subject to such standard,
with the lowest achievable emission
rate (as defined in section 171 of the
Act) applicable to the source category
and prevailing at the time, in the cat-
egory or subcategory, for categories
and subcategories of stationary sources
with 30 or more sources; or

(ii) The average emission limitation
achieved by the best performing five
sources in the United States (for which
the Administrator has or could reason-
ably obtain emissions information) in
the category or subcategory, for a cat-
egory or subcategory of stationary
sources with fewer than 30 sources;

(2) For new sources, the emission
limitation achieved in practice by the
best controlled similar source.

New emission unit means an emission
unit for which construction or recon-
struction is commenced after the sec-
tion 112(j) deadline, or after proposal of
a relevant standard under section
112(d) or section 112(h) of the Clean Air
Act (as amended in 1990), whichever
comes first, except that, as provided by
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§ 63.52(f)(1), an emission unit, at a
major source, for which construction
or reconstruction is commenced before
the date upon which the area source
becomes a major source, shall not be
considered a new emission unit if, after
the addition of such emission unit, the
source is still an area source.

New major source means a major
source for which construction or recon-
struction is commenced after the sec-
tion 112(j) deadline, or after proposal of
a relevant standard under section
112(d) or section 112(h) of the Clean Air
Act (as amended in 1990), whichever
comes first.

Permitting authority means the per-
mitting authority as defined in part 70
of this chapter.

Section 112(j) deadline means the date
18 months, after the date by which a
relevant standard is scheduled to be
promulgated under this part, except for
all major sources listed in the source
category schedule for which a relevant
standard is scheduled to be promul-
gated by November 15, 1994, the section
112(j) deadline is November 15, 1996.

Similar source means an emission unit
that has comparable emissions and is
structurally similar in design and ca-
pacity to other emission units such
that the emission units could be con-
trolled using the same control tech-
nology.

Source category schedule for standards
means the schedule for promulgating
MACT standards issued pursuant to
section 112(e) of the Act.

United States means the United
States, its possessions and territories.

[59 FR 26449, May 20, 1994, as amended at 61
FR 21372, May 10, 1996]

§ 63.52 Approval process for new and
existing emission units.

(a) Application. (1) Except as provided
in § 63.52(a)(3), if the Administrator
fails to promulgate an emission stand-
ard under this part on or before an ap-
plicable section 112(j) deadline for a
source category or subcategory, the
owner or operator of an existing major
source that includes one or more sta-
tionary sources in such category or
subcategory, shall submit an applica-
tion for a title V permit or application
for a significant permit modification,

whichever is applicable, by the section
112(j) deadline.

(2) If the Administrator fails to pro-
mulgate an emission standard under
this part on or before an applicable sec-
tion 112(j) deadline for a source cat-
egory or subcategory, the owner or op-
erator of a new emission unit in such
source category or subcategory shall
submit an application for a title V per-
mit or application for a significant per-
mit modification or administrative
amendment, whichever is applicable, in
accordance with procedures established
under title V.

(3)(i) The owner or operator of an ex-
isting major source that already has a
title V permit requiring compliance
with a limit that would meet the re-
quirements of section 112(j) of the Act,
shall submit an application for an ad-
ministrative permit amendment, by
the section 112(j) deadline, in accord-
ance with procedures established under
title V.

(ii) The owner or operator of a new
emission unit that currently complies
with a federally enforceable alter-
native emission limitation, or has a
title V permit that already contains
emission limitations substantively
meeting the requirements of section
112(j), shall submit an application for
an administrative permit amendment
confirming compliance with the re-
quirements of section 112(j), in accord-
ance with procedures established under
title V, and not later than the date 30
days after the date construction or re-
construction is commenced.

(4) In addition to meeting the re-
quirements of § 63.52(a)(2), the owner or
operator of a new emission unit may
submit an application for a Notice of
MACT Approval before construction,
pursuant to § 63.54.

(b) Permit review. (1) Permit applica-
tions submitted under this paragraph
will be reviewed and approved or dis-
approved according to procedures es-
tablished under title V, and any other
regulations approved under title V in
the jurisdiction in which the emission
unit is located. In the event that the
permitting authority disapproves a
permit application submitted under
this paragraph or determines that the
application is incomplete, the owner or
operator shall revise and resubmit the
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application to meet the objections of
the permitting authority not later
than six months after first being noti-
fied that the application was dis-
approved or is incomplete.

(2) If the owner or operator has sub-
mitted a timely and complete applica-
tion for a title V permit, significant
permit modification, or administrative
amendment required by this paragraph,
any failure to have this permit will not
be a violation of the requirements of
this paragraph, unless the delay in
final action is due to the failure of the
applicant to submit, in a timely man-
ner, information required or requested
to process the application.

(c) Emission limitation. The permit or
Notice of MACT Approval, whichever is
applicable, shall contain an equivalent
emission limitation (or limitations) for
that category or subcategory deter-
mined on a case-by-case basis by the
permitting authority, or, if the appli-
cable criteria in subpart D of this part
are met, the permit or Notice of MACT
Approval may contain an alternative
emission limitation. For the purposes
of the preceding sentence, early reduc-
tions made pursuant to section
112(i)(5)(A) of the Act shall be achieved
not later than the date on which the
relevant standard should have been
promulgated according to the source
category schedule for standards.

(1) The permit or Notice will contain
an emission standard or emission limi-
tation to control the emissions of haz-
ardous air pollutants. The MACT emis-
sion limitation will be determined by
the permitting authority and will be
based on the degree of emission reduc-
tions that can be achieved, if the con-
trol technologies or work practices are
installed, maintained, and operated
properly. Such emission limitation will
be established consistent with the prin-
ciples contained in § 63.55.

(2) The permit or Notice will specify
any notification, operation and main-
tenance, performance testing, monitor-
ing, reporting and recordkeeping re-
quirements. The permit or Notice will
include the following information:

(i) In addition to the MACT emission
limitation required by paragraph (c)(1)
of this section, additional emission
limits, production limits, operational
limits or other terms and conditions

necessary to ensure federal enforce-
ability of the MACT emission limita-
tion;

(ii) Compliance certifications, test-
ing, monitoring, reporting and record-
keeping requirements that are consist-
ent with requirements established pur-
suant to title V, § 63.52(e), and, at the
discretion of the permitting authority,
to subpart A of this part;

(iii) A statement requiring the owner
or operator to comply with all require-
ments contained in subpart A of this
part deemed by the permitting author-
ity to be applicable;

(iv) A compliance date(s) by which
the owner or operator shall be in com-
pliance with the MACT emission limi-
tation, and all other applicable terms
and conditions of the Notice.

(d)(1) Compliance date. The owner or
operator of an existing major source
subject to the requirements of this
paragraph shall comply with the emis-
sion limitation(s) established in the
source’s title V permit. In no case will
such compliance date exceed 3 years
after the issuance of the permit for
that source, except where the permit-
ting authority issues a permit that
grants an additional year to comply in
accordance with section 112(i)(3)(B), or
unless otherwise specified in section
112(i), or in subpart D of this part.

(2) The owner or operator of a new
emission unit subject to the require-
ments of this paragraph shall comply
with a new source MACT level of con-
trol immediately upon issuance of the
title V permit for the emission unit.

(e) Enhanced monitoring. In accord-
ance with section 114(a)(3) of the Act,
monitoring shall be capable of detect-
ing deviations from each applicable
emission limitation or other standard
with sufficient reliability and timeli-
ness to determine continuous compli-
ance over the applicable reporting pe-
riod. Such monitoring data may be
used as a basis for enforcing emission
limitations established under this sub-
part.

(f) Area sources that become major
sources. (1) After the effective date of
this subpart, the owner or operator of a
new or existing area source that in-
creases its emissions of, or its poten-
tial to emit, hazardous air pollutants
such that the source becomes a major
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source that is subject to this subpart
shall submit an application for a title
V permit or application for a signifi-
cant permit modification, or adminis-
trative amendment, whichever is appli-
cable, by the date that such source be-
comes a major source.

(i) If an existing area source becomes
a major source by the addition of an
emission unit or as a result of recon-
structing, that added emission unit or
reconstructed emission unit shall com-
ply with all requirements of this sub-
part that affect new emission units, in-
cluding the compliance date for new
emission units established in § 63.52(d).

(ii) If an area source, constructed
after the section 112(j) deadline, be-
comes a major source solely by virtue
of a relaxation in any federally en-
forceable emission limitation, estab-
lished after the section 112(j) deadline,
on the capacity of an emission unit or
units to emit a hazardous air pollut-
ant, such as a restriction on hours of
operation, then that emission unit or
units shall comply with all require-
ments of this subpart that affect new
emission units, on or before the date of
such relaxation.

(2) After the effective date of this
subpart, if the Administrator estab-
lishes a lesser quantity emission rate
under section 112(a)(1) of the Act that
results in an area source becoming a
major source, then the owner or opera-
tor of such major source shall submit
an application for a title V permit or
application for a significant permit
modification, or administrative amend-
ment, whichever is applicable, on or be-
fore the date 6 months from the date
that such source becomes a major
source. If an existing area source be-
comes a major source as a result of the
Administrator establishing a lesser
quantity emission rate, then any emis-
sion unit, at that source, for which
construction or reconstruction is com-
menced before the date upon which the
source becomes major shall not be con-
sidered a new emission unit.

§ 63.53 Application content for case-by-
case MACT determinations.

(a) MACT Demonstration. Except as
provided by § 63.55(a)(3), an application
for a MACT determination shall dem-
onstrate how an emission unit will ob-

tain the degree of emission reduction
that the Administrator or the State
has determined is at least as stringent
as the emission reduction that would
have been obtained had the relevant
emission standard been promulgated
according to the source category sched-
ule for standards for the source cat-
egory of which the emission unit is a
member.

(b) MACT Application. The applica-
tion for a MACT determination shall
contain the following information:

(1) The name and address (physical
location) of the major source;

(2) A brief description of the major
source, its source category or cat-
egories, a description of the emission
unit(s) requiring a MACT determina-
tion pursuant to other requirements in
this subpart, and a description of
whether the emission unit(s) require
new source MACT or existing source
MACT based on the definitions estab-
lished in § 63.51;

(3) For a new emission unit, the ex-
pected date of commencement of con-
struction;

(4) For a new emission unit, the ex-
pected date of completion of construc-
tion;

(5) For a new emission unit, the an-
ticipated date of startup of operation;

(6) The hazardous air pollutants
emitted by each emission point, and an
estimated emission rate for each haz-
ardous air pollutant.

(7) Any existing federally enforceable
emission limitations applicable to the
emission point.

(8) The maximum and expected utili-
zation of capacity of each emission
point, and the associated uncontrolled
emission rates for each emission point;

(9) The controlled emissions for each
emission point in tons/year at expected
and maximum utilization of capacity,
and identification of control tech-
nology in place;

(10) Except as provided in § 63.55(a)(3),
the MACT floor as specified by the Ad-
ministrator or the permitting author-
ity.

(11) Except as provided in § 63.55(a)(3),
recommended emission limitations for
the emission unit(s), and supporting in-
formation, consistent with § 63.52(c)
and § 63.55(a).
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(12) Except as provided in § 63.55(a)(3),
a description of the control tech-
nologies that will apply to meet the
emission limitations including tech-
nical information on the design, oper-
ation, size, estimated control effi-
ciency, and any other information
deemed appropriate by the permitting
authority, and identification of the
emission points to which the control
technologies will be applied;

(13) Except as provided in § 63.55(a)(3),
parameters to be monitored and fre-
quency of monitoring to demonstrate
continuous compliance with the MACT
emission limitation over the applicable
reporting period.

(14) Any other information required
by the permitting authority including,
at the discretion of the permitting au-
thority, information required pursuant
to subpart A of this part.

§ 63.54 Preconstruction review proce-
dures for new emission units.

(a) Review process for new emission
units. (1) If the permitting authority
requires an owner or operator to obtain
or revise a title V permit before con-
struction of the new emission unit, or
when the owner or operator chooses to
obtain or revise a title V permit before
construction, the owner or operator
shall follow the administrative proce-
dures established under title V before
construction of the new emission unit.

(2) If an owner or operator is not re-
quired to obtain or revise a title V per-
mit before construction of the new
emission unit (and has not elected to
do so), but the new emission unit is
covered by any preconstruction or pre-
operation review requirements estab-
lished pursuant to section 112(g) of the
Act, then the owner or operator shall
comply with those requirements, in
order to ensure that the requirements
of section 112(j) and section 112(g) are
satisfied. If the new emission unit is
not covered by section 112(g), the per-
mitting authority, in its discretion,
may issue a Notice of MACT Approval,
or the equivalent, in accordance with
the procedures set forth in paragraphs
(b) through (h) of this section, or an
equivalent permit review process, be-
fore construction or operation of the
new emission unit.

(3) Regardless of the review process,
the MACT determination shall be con-
sistent with the principles established
in § 63.55. The application for a Notice
of MACT Approval or a title V permit,
permit modification, or administrative
amendment, whichever is applicable,
shall include the documentation re-
quired by § 63.53.

(b) Optional administrative procedures
for preconstruction or pre-operation re-
view for new emission units. The permit-
ting authority may provide for an en-
hanced review of section 112(j) MACT
determinations that provides for re-
view procedures and compliance re-
quirements equivalent to those set
forth in paragraphs (b) through (h) of
this section.

(1) The permitting authority will no-
tify the owner or operator in writing as
to whether the application for a MACT
determination is complete or whether
additional information is required.

(2) The permitting authority will ap-
prove an applicant’s proposed control
technology, or the permitting author-
ity will notify the owner or operator in
writing of its intention to disapprove a
control technology.

(3) The owner or operator may
present in writing, within a time frame
specified by the permitting authority,
additional information, considerations,
or amendments to the application be-
fore the permitting authority’s
issuance of a final disapproval.

(4) The permitting authority will
issue a preliminary approval or issue a
disapproval of the application, taking
into account additional information re-
ceived from the owner or operator.

(5) A determination to disapprove
any application will be in writing and
will specify the grounds on which the
disapproval is based.

(6) Approval of an applicant’s pro-
posed control technology will be set
forth in a Notice of MACT Approval (or
the equivalent) as described in
§ 63.52(c).

(c) Opportunity for public comment on
Notice of MACT Approval. The permit-
ting authority will provide opportunity
for public comment on the preliminary
Notice of MACT Approval prior to
issuance, including, at a minimum,
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(1) Availability for public inspection
in at least one location in the area af-
fected of the information submitted by
the owner or operator and of the per-
mitting authority’s tentative deter-
mination;

(2) A period for submittal of public
comment of at least 30 days; and

(3) A notice by prominent advertise-
ment in the area affected of the loca-
tion of the source information and
analysis specified in § 63.52(c). The form
and content of the notice will be sub-
stantially equivalent to that found in
§ 70.7 of this chapter.

(4) An opportunity for a public hear-
ing, if one is requested. The permitting
authority will give at least 30 days no-
tice in advance of any hearing.

(d) Review by the EPA and Affected
States. The permitting authority will
send copies of the preliminary notice
(in time for comment) and final notice
required by paragraph (c) of this sec-
tion to the Administrator through the
appropriate Regional Office, and to all
other State and local air pollution con-
trol agencies having jurisdiction in the
region in which the new source would
be located. The permitting authority
will provide EPA with a review period
for the final notice of at least 45 days,
and will not issue a final Notice of
MACT approval unless EPA objections
are satisfied.

(e) Effective date. The effective date
for new sources under this subsection
shall be the date a Notice of MACT Ap-
proval is issued to the owner or opera-
tor of a new emission unit.

(f) Compliance date. New emission
units shall comply with case-by-case
MACT upon issuance of a title V per-
mit for the emission unit.

(g) Compliance with MACT Determina-
tions. An owner or operator of a major
source that is subject to a MACT deter-
mination shall comply with notifica-
tion, operation and maintenance, per-
formance testing, monitoring, report-
ing, and recordkeeping requirements
established under § 63.52(e), under title
V, and at the discretion of the permit-
ting authority, under subpart A of this
part. The permitting authority will
provide the EPA with the opportunity
to review compliance requirements for
consistency with requirements estab-
lished pursuant to title V during the

review period under paragraph (d) of
this section.

(h) Equivalency under section 112(l). If
a permitting authority requires
preconstruction review for new source
MACT determinations under this sub-
part, such requirement shall not neces-
sitate a determination under subpart E
of this part.

§ 63.55 Maximum achievable control
technology (MACT) determinations
for emission units subject to case-
by-case determination of equivalent
emission limitations.

(a) Requirements for emission units sub-
ject to case-by-case determination of
equivalent emission limitations. The
owner or operator of a major source
submitting an application pursuant to
§ 63.52 or § 63.54 shall include elements
specified in § 63.53, taking into consid-
eration the following requirements:

(1) When the Administrator has pro-
posed a relevant emission standard for
the source category pursuant to sec-
tion 112(d) or section 112(h) of the Act,
then the control technologies rec-
ommended by the owner or operator
under § 63.53(b)(12), when applied to the
emission points recommended by the
applicant for control, shall be capable
of achieving all emission limitations
and requirements of the proposed
standard unless the application con-
tains information adequate to support
a contention that:

(i) Different emissions limitations
represent the maximum achievable
control technology emission limita-
tions for the source category, or

(ii) Requirements different from
those proposed by EPA will be effective
in ensuring that MACT emissions limi-
tations are achieved.

(2) When the Administrator or the
permitting authority has issued guid-
ance or distributed information estab-
lishing a MACT floor finding for the
source category or subcategory by the
section 112(j) deadline, then the rec-
ommended MACT emission limitations
required by § 63.53(b)(11) must be at
least as stringent as the MACT floor,
unless the application contains infor-
mation adequately supporting an
amendment to such MACT floor.

(3)(i) When neither the Administrator
nor the permitting authority has
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issued guidance or distributed informa-
tion establishing a MACT floor finding
and MACT determination for a source
category or subcategory by the section
112(j) deadline, then the owner or oper-
ator shall submit an application for a
permit or application for a Notice of
MACT Approval, whichever is applica-
ble, containing the elements required
by § 63.53(b) (1) through (9) and (14), by
the section 112(j) deadline.

(ii) The owner or operator may rec-
ommend a control technology that ei-
ther achieves a level of control at least
as stringent as the emission control
that is achieved in practice by the best
controlled similar source, or obtains at
least the maximum reduction in emis-
sions of hazardous air pollutants that
is achievable considering costs, non air
quality health and environmental im-
pacts, and energy requirements.

(4) The owner or operator may select
a specific design, equipment, work
practice, or operational standard, or
combination thereof, when it is not
feasible to prescribe or enforce an
equivalent emission limitation due to
the nature of the process or pollutant.
It is not feasible to prescribe or enforce
a limitation when the Administrator
determines that a hazardous air pollut-
ant (HAP) or HAPs cannot be emitted
through a conveyance designed and
constructed to capture such pollutant,
or that any requirement for, or use of,
such a conveyance would be inconsist-
ent with any Federal, State, or local
law, or the application of measurement
methodology to a particular class of
sources is not practicable due to tech-
nological and economic limitations.

(b) Requirements for permitting authori-
ties. The permitting authority will de-
termine whether the permit applica-
tion or application for a Notice of
MACT Approval is approvable. If ap-
provable, the permitting authority will
establish hazardous air pollutant emis-
sions limitations equivalent to the lim-
itation that would apply if an emission
standard had been issued in a timely
manner under subsection 112 (d) or (h)
of the Act. The permitting authority
will establish these emissions limita-
tions consistent with the following re-
quirements and principles:

(1) Emission limitations will be es-
tablished for all emission units within

a source category or subcategory for
which the section 112(j) deadline has
passed.

(2) Each emission limitation for an
existing emission unit will reflect the
maximum degree of reduction in emis-
sions of hazardous air pollutants (in-
cluding a prohibition on such emission,
where achievable) that the permitting
authority, taking into consideration
the cost of achieving such emission re-
duction and any non-air quality health
and environmental impacts and energy
requirements, determines is achievable
by emission units in the category or
subcategory for which the section 112(j)
deadline has passed. This limitation
will not be less stringent than the
MACT floor, and will be based upon
available information and information
generated by the permitting authority
before or during the application review
process, including information pro-
vided in public comments.

(3) Each emission limitation for a
new emission unit will not be less
stringent than the emission limitation
achieved in practice by the best con-
trolled similar source, and must reflect
the maximum degree of reduction in
emissions of hazardous air pollutants
(including a prohibition on such emis-
sions, where achievable) that the per-
mitting authority, taking into consid-
eration the cost of achieving such
emission reduction, and any non-air
quality health and environmental im-
pacts and energy requirements, deter-
mines is achievable. This limitation
will be based at a minimum upon avail-
able information and information pro-
vided in public comments.

(4) When the Administrator has pro-
posed a relevant emissions standard for
the source category pursuant to sec-
tion 112(d) or section 112(h) of the Act,
then the equivalent emission limita-
tion established by the permitting au-
thority shall ensure that all emission
limitations and requirements of the
proposed standard are achieved, unless
the permitting authority determines
based on additional information that:

(i) Different emissions limitations
represent the maximum achievable
control technology emission limita-
tions for the source category; or

(ii) Requirements different from
those proposed by EPA will be effective
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in ensuring that MACT emissions limi-
tations are achieved.

(5) When the Administrator or the
permitting authority has issued guid-
ance or collected information estab-
lishing a MACT floor finding for the
source category or subcategory, the
equivalent emission limitation for an
emission unit must be at least as strin-
gent as that MACT floor finding unless,
based on additional information, the
permitting authority determines that
the additional information adequately
supports an amendment to the MACT
floor. In that case, the equivalent emis-
sion limitation must be at least as
stringent as the amended MACT floor.

(6) The permitting authority will se-
lect a specific design, equipment, work
practice, or operational standard, or
combination thereof, when it is not
feasible to prescribe or enforce an
equivalent emission limitation due to
the nature of the process or pollutant.
It is not feasible to prescribe or enforce
a limitation when the Administrator
determines that a hazardous air pollut-
ant (HAP) or HAPs cannot be emitted
through a conveyance designed and
constructed to capture such pollutant,
or that any requirement for, or use of,
such a conveyance would be inconsist-
ent with any Federal, State, or local
law, or the application of measurement
methodology to a particular class of
sources is not practicable due to tech-
nological and economic limitations.

(7) Nothing in this subpart will pre-
vent a State or local permitting au-
thority from establishing an emission
limitation more stringent than re-
quired by Federal regulations.

(c) Reporting to National Data Base.
The owner or operator shall submit ad-
ditional copies of its application for a
permit, permit modification, adminis-
trative amendment, or Notice of MACT
Approval, whichever is applicable, to
the EPA by the section 112(j) deadline
for existing emission units, or by the
date of the application for a permit or

Notice of MACT Approval for new
emission units.

§ 63.56 Requirements for case-by-case
determination of equivalent emis-
sion limitations after promulgation
of a subsequent MACT standard.

(a) If the Administrator promulgates
an emission standard that is applicable
to one or more emission units within a
major source before the date a permit
application under this paragraph is ap-
proved, the permit shall contain the
promulgated standard rather than the
emission limitation determined under
§ 63.52, and the owner or operator shall
comply with the promulgated standard
by the compliance date in the promul-
gated standard.

(b) If the Administrator promulgates
an emission standard under section 112
(d) or (h) of the Act that is applicable
to a source after the date a permit is
issued pursuant to § 63.52 or § 63.54, the
permitting authority shall revise the
permit upon its next renewal to reflect
the promulgated standard. The permit-
ting authority will establish a compli-
ance date in the revised permit that
assures that the owner or operator
shall comply with the promulgated
standard within a reasonable time, but
not longer than 8 years after such
standard is promulgated or 8 years
after the date by which the owner or
operator was first required to comply
with the emission limitation estab-
lished by permit, whichever is earlier.

(c) Notwithstanding the require-
ments of paragraph (a) or (b) of this
section, if the Administrator promul-
gates an emission standard that is ap-
plicable to a source after the date a
permit application is approved under
§ 63.52 or § 63.54, the permitting author-
ity is not required to change the emis-
sion limitation in the permit to reflect
the promulgated standard if the level
of control required by the emission
limitation in the permit is at least as
stringent as that required by the pro-
mulgated standard.
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